









































INTRODUCTION XV

When I assigned to the writer of these words the task of applying to the field of Indian law the standards
of scholarship which he had written about and demonstrated in several other fields,* I did so with the conviction
that the resulting work would be a contribution to legal scholarship and legal method as well as to the immediate
field of Indian law. Assistant Solicitor Felix S. Cohen has brought to bear in the writing of this work not only
an unusual equipment in fields of research but seven years of practical experience in handling on the various Indian
reservations the most difficult controversies that have arisen during that period and in drafting a significant
part of the legislation about which he writes.

: (Signed) NatHAN R. MARGOLD,
Solicitor.
DEPARTMENT OF THE INTERIOR, July 3, 1940.
¥ The Ethical Basis of Legal Criticism (1931), 41 Yale Law Jour. 201; Ethical Systems and Legal Ideals (1933); (In collaboration with Mr. Justice Shientag) Summary
Judgments in the Supreme Court of New York (1932), 32 Col. Law Rev. 825; The Subject Matter of Ethical Science (1932), 42 Int. Jour. of Ethics 397; Modern Ethies and
the Law (1934), 4 Brooklyn Law Rev. 33; Transcendental Nonsense and the Functional Approach (1935), 35 Col. Law Rev. 809; Anthropology and the Problems of
Indian Administration (1937), 18 Southwestern Social Science Quarterly No. 2; The Relativity of Philosophical Systems and the Method of Systematic Relativism (1939),

36 Journal of Philosophy 57; The Social and Economic Consequences of Exclusionary Immigration Laws (1939), 2 Nat. Lawyers Guild Quart. 171; Indian Rights and the
Federal Courts (1940), 24 Minn. Law Rev. 145,

























































10 THE OFFICE OF
discharging the duties of superintendent of Indian affairs in the
northern department * * *7%

In 1790, Congress, exercising its power under the commerce
clause of the Constitution, passed the first act “* * * to
regulate trade and intercourse with the Indian tribes” ™ which
provided for licensing of Indian traders, and conferred extensive
regulatory powers on the President. 'This temporary act was
renewed with modifications until 1802 when the first permanent
Intercourse Act was passed.”

The first specific appropriation for Indian affairs appears in
the Act of December 23, 1791 The sumn of $39,424.71 was ap-
propriated “For defraying all expenses incident to the Indian
department,'”” authorized by law, * * *

The Treasury Department was given responsibility for the
purchase of Indian goods as well as other War Department sup-
plies by the Act of May 8, 1792,

Trading houses under Government ownership were maintained
from 1796 ™ to 1822.* Their function was to supply the Indians
with necessary goods at a fair price, and offer a fair price for
their furs in exchange® The agents were appointed by the
President and responsible to him. Their accounts were trans-
mitted to the Secretary of the Treasury.

The office of Superintendent of Indian Trade was set up in
1806.* The superintendent, like the agent for each trading
liouse, was appointed by the President. His duties were, among
other things, “* * * to purchase and take charge of all goods
intended for trade with the Indian nations * * * and to
transulit the same to such places as he shall be directed by the
President.” ® '

After the abolition of the office of Superintendent of Indian
Trade in 1822,* Secretary of War Calhoun created the Bureau
of Indian Affairs by order of March 11, 1824,* and placed at its
head Thomas L. McKenney who had formerly been superintendent
of Indian trade. His duties included the administration of the

13 As new territories were created, the governor was often made, ex
officio, superintendent of Indian affairs, a position which he generally
held until the territory became a state; in some cases, however, the
duties of the superintendent were transferred before statehood, to ohe of
thie general superintendencies in the Indian Service or to the Washington
Office. (Schmeckebicr, op. cit., p. 19.)

In 18G7, at the time the Indian Peace Commission was created (Act
of July 20, 1867, 15 Stat. 17) there were four territories whose gov-
ernors were also supcrintendents of Indian affairs, ez officio—Colorads.
Dakota, Idaho, Montana (Schmeckebier, op. cit.,, p. 52). The Peace
Commission in its report strongly urged that those governors be divested
of their duties as superintendent. (Report of Commissioner of Indian
Affairs (1868) p. 48.)

14 Act of July 22, 1790. 1 Stat. 137, in force for 2 years.

15 Act of March 30, 1802, 2 Stat. 139. For a summary of these acts,
see Chapter 4, secs. 2 and 3. See also Chapter 16.

11 Stat. 226, 228.

17 This is the first mention in an appropriation act of the existence of
an “Indian department.”

%1 Stat. 279,

12 Act of April 18, 1796, 1 Stat. 452. This act was a temporary neas-
ure recnacted every 2 or 3 years up to the abolition of Government trad-
ing houses in 1822, See Chepter 16.

20 Abolished by Act of May 6, 1822, 3 Stat. 679.

21 “In geveral of his annual addresses to Congress, Washington had
sirong'y urged the establishment of trading houses by the Government,
in order to protect the Indians from the practices of private traders.
* * *#7 (Schmeckebier, op. cit., p. 23. See also pp. 20-22.)

22 Act of April 21, 1806, 2 Stat. 402.

2 Jhid., see. 2. Appropriation acts indicate the expansion of the office
of Indinn trad» by providing for compensation of additional clerks.
E. g., Act of March 3, 1809, 2 Stat. 544; Act of February 26, 1810, 2
Stat. 537, 559.

# Act of May 6, 1822, 3 Stat. 679.

25 H, Doe. No. 146, 19th Cong., 1st sess., p. 0.

INDIAN AFFAIRS

civilization fund * under departmental regulatious, the examina-
tion of claims arisiug out of laws regulating intercourse with
Iudian tribes, and routine office correspondence.”

His staff consisted of a chief clerk and one assistant.® His rep-
resentatives in the field included superintendents, agents, and
subagents.”

B. DEVELOPMENT

The period between 1824 and 1832, when the statutory office of
Commissioner of Indian Affairs in the War Department was
established, appears to have been one of confusion in the Bureau
of Indian Affairs.*

By Act of July 9, 1832, Congress authorized the President to
appoint, with the consent of the Senate, a Commissioner of Indian
Affairs who was to have “* * * the direction and manage-
ment of all Indian affairs, and of all matters arising out of Indian
relations * * *” He was under the direction of the Secre-
tary of War and subject to the regulations prescribed by the
President.

The number of clerks was not specified. The Secretary of War
was empowered to transfer or appoint the necessary number of
clerks “* * * g0 as not to increase the number now em-
ployed * * by the department. .

Two years later the Act of June 30, 1834, since considered
the organic law of the Indian Office,* was passed “io provide for
the organization of the department of Indian affairs.” This
statute established certain agencies and abolished others. It
provided for the employment of snbagents, interpreters, and other
employees, the payment of annuities, the purchase and distribu-
tion of supplies, etc. It was in effect, a reorganization of the
field force of the War Department having charge of Indian
affairs,” and in no way altered the power of the Secretary of War
or the Commissioner,” or changed the status of the Bureau of
Indian Affairs in the War Department.”

Subsequent appropriation acts provided for the hiring of addi-
tional personnel.*

Under section 5 of the Act of March 3, 1849, by which the
Home Department of the Interior was established, the Bureau

K0 32

26 Act of March 3, 1819, 3 Stat. 516, provided a permanent annual
appropriation of $10,000 for “* * * introducing among them [the
Indians] the habits and arts of civilization * * *”; repcaled by Act
of February 14, 1873, c. 138, 17 Stat. 437, 461. For further discussion
see Chapter 12, =ec, 2A.

21 Report of the Commissioner of Indian Affairs, 1932, p. 1. Hereafter
in this chapter these reports will be referred to as “Rep. Comm. Ind. Aff.”

2s Schmeckebier, op. cit., p. 27. Act of March 2, 1827, 4 Stat. 233,
provides for one clerk in the Bureau of Indian Affairs. Act of February
12, 1828, 4 Stat. 247, for one clerk and messengers.

2 Rep. Comm. Ind. Aff., 1932, p. 1.

30 Schmeckebier, op. cit., p. 27 quotes Schooleraft (Personal Memoirs,
1828, p. 319) on the “derangements in the fiscal affairs of the Indian
department * * * there is a screw loose in the public machinery
somewhere.”

314 Stat. 564, R. S. § 462-463, 25 U. 8. C. 1-2.

32 Ibid.. sec. 2. :

384 Stat. 735.

3¢ See Rep. Comim, Ind. Aff,, 1932, p. 1.

35 Kinney, A Continent Lost—A Civilization Won (1937), p. 104.

36 Schmeckebier, op. cit., p. 28.

37 Congress continued to pass appropriation dcts for the “Indian depart-
ment” as it had since 1791 (Act of December 23, 1791, 1 Stat. 226, 228 ;
see e. g. Act of January 27, 1835, 4 Stat. 746), and to allow compensation
for the Commissioner of Indian Affairs and his clerks (Act of March 3,
1835, 4 Stat. 760).

3 See e. g. Act of May 9, 1836, 5 Stat. 26 ; Joint Resolution of May 2,
1840, 5 Stat. 409.

®9 Stat. 395, R. S § 441, 5 U. S. C. 485.




THE DEVELOPMENT OF THE INDIAN SERVICE

of Indian Affairs passed from military to civil control. This act
provided : “That the Secretary of the Interior shall exercise the
supervisory aud appellate powers now exercised by the Secretary
of the War Department, in relation to all the acts of the Com-
missioner of Indian Affairs.”

The administration of Indian affairs was not markedly affected
by this transfer, beeause as early as 1834 the office was essentially
a civilian bureau.” Army officers continucd to be employed
occasionally as agents.”

After 1849 Congress debated for years the expediency of trans-
ferring the Indian Bureau back to the War Department.” Con-
stant fluetuations of responsibility between the two departments
ensued.”

40 Administration of the Indian Office (Bureau of Municipal Research
Publication No. 65) (1915), p. 13.
4t Schmeckebier, op. cit., p. 43. By Act of July 15, 1870, 16 Stat. 315,
319, Congress prohibited the appointment of the military officers to civil
posts unless commissions were vacated.
However, the exception later made affecting Indian agencies appears
to be a survival of the period of military control. By Act of July 13,
1892, ¢. 164, sec. 1, 27 Stat. 120; Act of July 1, 1898, c. 545, sec. 1, 30
Stat. 571, 573, R. S. § 2062, 25 U. 8. C. 27.
The President may detail officers of the United States Army to
act as Indian agents at such agencies as in the opinion of the
President may require the presence of any Army officer, and while
acting as Indian agents such officers shall be under the orders
and direction of the Secretary of the Interior.

(From 25 U. S. C. 27).
42 Administration of the Indian Office (Bureau of Municipal Research
Iublication No. 65) (1915), p. 13 ; Schmeckebier, op. cit., pp. 50, 51.
In 1867, a commission appointed by Congress (Pub. Res. of March 3,
18635, 13 Stat. 572) to inquire into civil and military authority over
Indians reported,
* * * The question whether the Indian bureau should be
placed under the War Department or retained in the Department
of the Interior is one of considerable importance, and both sides
have very warm advocates. * * * (P, 6.)

(Seu. Rept. No. 156, 39th Cong., 2d scss., pp. 3--8.)
Commissioner of Indian Affairs Taylor in his report of 1868 gave 11
reasons for his vigorous opposition to the transfer. He held, among
other things, that the professed Indian policy was peace, but transfer
was tantamount to perpctual war.
* * * T cannot for the life of me perceive the propriety or the
efficacy of employing the military instead of the civil departments,
unless it is intended to adopt the Mohammedan motto, and pro-
claim to these people “Death or the Koran.,” (P. 10.)
On January 7, 1868, the Peace Commission (appointed by Act of
July 20, 1867, 15 Stat. 17) rccommended that “* * *  Indian affairs
be commitied to an independent bureau or department.” (Rep. Comm.
Ind. Aff, 1868, p. 48.) Iowever, at thie end of the same year (October 9,
1868) in a supplementary report to the President it stated,
* #* * in the opinion of this commission the Bureau of Indian
Affairs should be transferred from the Department of the Interior
to the Department of War.

(Rep. Comm. Ind. Aff., 1868, p. 372).

4 Administration of the Indian Office (Bureau of Municipal Research
Publication (No. 65) (1915), p. 13.

Excerpts from official reports reveal this conflict.
Manypcnny in his report for 1854 states:

Occaxions frequently arise in our intercourse with the Indians
requiring the employment of force, * % The Indian Burcau
would be relieved from embarrassment. and rendered more ef-
ficient, if, in such cases, the department had the direct control
of the means necessary to execute its own orders. (P. 17.)

In Secretary of Interior Ilarlan’s intreduction to the Report of the Com-
missioner of Indian Affairs for 1865, he states that:

On taking charge of this department on the 15th day of May last,
the relations of ofiicers respectively engaged in the military and
civil departments in the Indian country were in an unsatisfactory
condition. A supposed conflict of jurisdiction and a want of
confidence in each otler led to mutual criminations, whercby the
success of military operations against hostile tribes and the exe-
cution of the policy of this department were scriously impeded.
Upon conferring with the War Department, it was informally
agreed that the agents and officers under tlie control of the Secre-
tary of the Intevior should hold no intercourse, except through the
military authorities, with tribes of Indians against whom hostile
measures were in progress; and that the military authorities

E. g., Commissioner

11

In 1869, to correct mismanagement in the purchase and han-
~dling of Indian supplies, the Board of Indian Commissioners was
! created, to be appcinted by, and report to, the President. It was
composed of not more than 10 “men eminent for intelligence and
philanthropy, to serve without pecuniary commpensation * * *”
and exercise joint control with the Secretary of the Interior over
the appropriations in that act. By Act of July 15, 1870, the
Board was empowered “* * to supervise all expenditures
of money appropriated for the benefit of Indians * * * and
to inspect all goods purchased for said Indians Al-
though the Board was entirely independent of the Bureau of
Indian Affairs, it studied and advised on important questions of
Indian policy.*

This Board was abolished by Executive Order 6145, May 25,
1933,* which provided that the Board’s affairs be wound up by
the Secretary of tlie Interior, and that its records, property, and
personnel be transferred to, or remain under, his supervision.

By title 5, section 485, of the United States Code,” the Secre-
tary of the Interior now has supervision over “ * * * public
business relating to * * * The Indians,” and by title 25,
section 2, of the United States Code,” the Commissioner of
Indian affairs over “* * * the management of all Indian
affairs and of all matters arising out of Indian relations * * *”
under the direction of the Secretary of the Interior and accord-
ing to regulations prescribed by the President.

*

EE S R

C. LIST OF COMMISSIONERS

Prior to 1832, the Secretary of War was chief officer in charge
of Indian matters. From 1806 to 1822 he had the advice of the
Superintendent of Indian Trade, and from 1824 to 1832 of the
three successive heads of the new Bureau of Indian Affairs—
Thomas L. McKenney (1824-30) ; Samuel S. Hamilton (1830-31) ;
Elbert Herring (1831-32). Herring became first Commissioner
ol Indian Affairs in 1832.%

In the 108 years following the establishment of the office of
Commissioner of Indian Affairs, that post has been held by
some 32 individuals representing a wide range of variation in
their outlook. upon the responsibilities and opportunities of that
office. These individuals have set forth in the Commissioners’
Aunnual Reports®™ and in unofficial writings® their views on
the Indian question, and these expressions are in many ways
the most useful guides to the variations of Government Indian
policy.

In tracing prevailing policies for a particular period, the
following list ® of Commissioners of Indian Affairs, with the
Secretaries and Presidents under whom they served, may prove
useful :

should refrain from interference with such agents and officers in
their relations with all other tribes, except to afford the neces-
sary aid for the enforcement of the regulations of this department.
* ox x P. iv.)

“R. 8. § 2039, 25 U. 8. C. 21, derived from Act of April 10, 1869, 16
Stat. 13, 40, and Act of July 15, 1870, sec. 3, 16 Stat. 335, 360. See
Ryan v. United States, 8 C. Cls. 265 (1872).

4516 Stat. 335, 360.

4¢ Schmeckebier, op. cit., p. 57.

47 See 25 U. 8. C. 21.

$R. 8. § 441, derived from Act of March 3, 1849, c¢. 108, 9 Stat. 395.

®R. 8. § 463, derived from Act of July 9, 1832, c¢. 174, sec. 1, 4 Stat.
564 and Act of July 27, 1868, c¢. 259, sec. 1, 15 Stat. 228.

50 Schmeckebier, op. cit., pp. 26-27 ; Kinney, op. cit., p. 102.

%1 The heads of the Bureau of Indian Affairs also reported annually
to the Secretary of War from 1824 to 1832.

52 Walker, The Indian Question (1874) ; Manypenny, Our Indian Wards
(1880) ; Leupp, The Indian and His Problem (1910).

53 Rep. Comm. Ind. Aff., 1932, pp. 1-2.













THE DEVELOPMENT OF INDIAN SERVICE POLICIES

to inhabit the valleys and the mountains beyond; hence
removal must cease, and the policy abandoned. * % *!*

To protect Indian funds from fraud, Commissioner Manypeuny
recommended that—

* % ok Al executory contracts of every kind and descrip-
tion, made by Indian tribes or bands with claim agents.
attorneys, traders, or other persons, should be declared
by Iaw null and void, and an agent, interpreter, or other
person, cmployed in or in any way eonnected with the
Indian service, guilty of participation in {ransactions of
the kind referred to, should be instantly dismissed and
oxpelled from the Indian country; and all suel attempts
to injure and defraud the Indiauns, by whomsoever made
or participated in, should be penal offences, punishable by
fine and imprisonment. We have now penal laws to
protecet {he Indians in the secure and unmolested possession
of their lands, and also from demoralization by the intro-
duction of ligaor into their country, and the obligation
is cqually strong to protect them in a similar manner
from the wrongs and injuries of sueh attempts to obtain
possession of their funds.'®

Secretary of the Interior McClelland in 1854, apropos of treaty
obligations, reiterates:

* % % Mhe duty of the govermment is clear, and justice
to the Indians requires that it should be faithfully dis-
charged.  Iixperience shows fthat much is gained by
sacredly observing our plighted faith with these poor
creatures, and every principle of justice and humanity
prompts to a striet performance of our obligations.'”

Commissioner Denver, in 1857,% tells of the successful extin
guishing of title to all lands owned by Indians west of Missouri
and Towa “* * % oxeept such portions as were reserved
for their future homes * * %7108

Of Indians who have removed to

# ok Jarge reservations of fertile and desirable land,
entirely disproportioned to their wantg for occupancy and
support, * * * TTheir reservations should be restricted
50 as to contain only sufficient land to afford them a com-
fortable support by actual cultivation, and should be
properly divided and assigned to them, with the obliga-
tion to remain upon and cultivate the same.'”

Conmnnissioner Denver urged discontinuance of the practice of
distributing funds due to tribes in per capita payments to indi-
vidual members. This practice, he thought, tended to break
dewn the authority of the chiefs, and thus

* x  * djsorganizes and leaves them without a domestic

government ¥ % The distribution of the money

should be left to the chiefs, so far at least as to enable

them to punish the ]alyv]ess and unruly by withholding it
1

from them *  * %

Commissioner Denver tells of the attempt by the Government
to suppress the practice in California of kidnapping Indian
children and selling them for servants.™

101 Ipid., p. 17.
105 Ihid., pp. 21-22. Sec also extract from Report of Secretary of
Interior. 1862, p. 13. in Rep. Comm. Ind. Aff., 1862.
All contracts with them should be probibited. and all promises
or obligations made by them should be declared void.
Legi%lution along the lines urged was enacted in 1871, See Chapter 14,
NEC.
106 [Ixtract from Annual Report of the Secretary of Interior, 1854, p.
41, in Rep. Comm. of Ind. Aff., 1854,
107 Rep. Comm. of Ind. Aff., 1857.
108 Ihid., p. 3. See Commissioner Manypenny’s Report for 1853, supra,
_pp. 249, 250 for opposition to such a policy. '
Wt Ipid., p. 4.
neryid., p. v
11 Ibid., p. 10.

15

e concludes his report with a plea for a recodification of
Indian law:

*# % * T urgently repeat the recommendation of my
immediate predecessor, that there be an early and com-
plete revision and codification of all the laws relating to
Indian affairs, which, from lapse of time and material
changes in the location, condition, and circumstances of
the most of the tribes, have become so insufficient and un-
suitable as to occasion the greatest embarrassment and
difficulty in conducting the business of this branch of the
public service.*?

In 1838, Commissioner Mix estimnated the number of Indians
to be about 350,000, approximately the same number as it is
estimated exists today.”* He further estimated that about 393
treaties had been signed since the adoption of the Constitution ;
and that approximately 581,163,188 acres had been acquired
through cession at a cost of $49,816,344.*°

The principle upon which treaty-making with the Indians for
land cessions rested was thus stated:

that the Indian tribes possessed the occupant or usufruct
right to the lands they occupied, and that they were en-
titled to the peaceful enjoyment of that right until they
were fairly and justly divested of it.**

However, that principle was apparently not adhered to in the
Territories of Oregon and Washington.

g #  strong inducements were held out to our people
to emigrate and settle there, without the usual arrange-
ments being made, in advance, for the extinguishment of
the title of the Indiaus who occupied and claimed the
lands.'?

According to Commissioner Mix, past Government policy had
been in error in at least three respects: (1) Removal from place
to place prevented the acquiring of “* * * gettled habits and
a2 knowledge of and taste for civilized pursuits * A0 o8
(2) assignment of too large a country to be held in common
resulted in improper use and failure to acquire “* * * a
knowledge of separate and individual property * * #7;7° (83)
annuities resulted in indolence among Indians and fraudulent
practices by whites.’®

The policy of concentrating the Indians on small reserva-
tions of land, and of sustaining them therc for a limited
period, until they can be induced to make the necessary
exertions fo support themselves, was commenced in 1833,
with those in California. It is, in fact, the only course
compatible with the obligations of justice and humanity.”

The military appears to have been used in the vicinity of
reservations “to prevent the intrusion of improper persons upon
them [the Indians], to afford protection to the agents, and to
aid in controlling the Indians and keeping them within the limits
assigned to them.”**

In 1859, Secretary of the Interior Thompson reports progress
in the shift of Governmment policy from that of removal to that
of fixed reservations.'®

n2 1hid., p. 12.

13 Rep. of Comm. of Ind. Aff.. 1858, p. 1.

11¢ See Chapter 1, sec. 2, fn. 4.

115 Rep. Comm. of Ind. Aff., 1858, p. 1.

116 Ipid., p. 6.

17 Ibid.. p. 7.

18 1hid., p. 7. He notes the difference in development between the
northern tribes and those of the South who were permitted to remain
fcr long periods in their original locations (pp. 6-7).

19 I'bid., p. 6.

120 Ibid., p. 6.

2 Ihid., p. 9.

22 Ipid., p. 10.

123 See Commissiorer Manypenny’s recommendation for such a shift in
1854, synrq.
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vidualism for an Indian is the personal possession of his
portion of the reservation.™

In 1870, Commissioner Parker reported, as an indication of
Indian progress, that many were asking to have their land sur-
veyed and allotted.*™

In 1872, Commissioner Walker defended the “feeding” policy
which had been in cffect for 3 years.

The Indiaun policy, so called, of the Government, is a
policy, and it is not a policy, or rather it consists of two
policies, entirely distinct, seeming, indeed, to be mutually
inconsistent and to reflect each upon the other: the one
regulating the treatment of the tribes which are poten-
tially hostile, that is, whose hostility is only repressed just
so long as, and so far as, they are supported in idleness
by the Government ; the other regulating the treatmeut of
those tribes which, from traditional friendship, from
numerical weakness, or by the force of their location, are
either indisposed toward, or incapable of, resistance to
the demands of the Government. * * *'™ It is, of
course, hopelessly illogical that the expenditures of the
Governinent should be proportioned not to the good but
to the ill desert of the several tribes; that large bodies
of Indians should be supported in entire indolence by the
bounty of the Government simply because they are auda-
cious and insolent, while well-disposed Indians are only
assisted to self-maintenance, since it is known they will
not fight. * * * And yet, for all this, the Govern-
ment is right and its eritics wrong; and the “Indian
policy” is sound, sensible, and beneficent, because it re-
duces to the minimum the loss of life and property upon
our frontier, and allows the freest development of our
settlemonts and roailways possible under the circum-
stances.™

s £ * * *
There is no question of national dignity, be it remembered,
involved in the treatment of savages by a civilized power.
With wild men, as with wild beasts, the question whether
in a given situation oue shall fight, ceax, or run, iz a ques-
tion merely of what is casiest and safest.”™

Commissioner Walker discussed the function of the reservation
as he saw it.

# % % the Indians should be made as comfortable on,
and as uncomfortable off, their reservations as it was in
the power of the Government to make them; that such of
them as went right should be protected and fed, and such
as went wrong should be harassed and scourged without
intermission. * * ¥ Such a use of the strong arin of
the Government is not war, but diseipline.”™
* % * * *

* % * The reservation system affords the place for thus
dealing with tribes and bands, without the access of in-
fluences inimical to peace and virtue. It is only necessary
that Federal laws, judiciously framed to meet all the
facts of the case, and enacted in season, before the Indians
begin to scatter, shall place all the members of this race
under a strict reformatory control by the agents of the
Government. Especially is it essential that the right of
the Government to keep Indians upon the reservations
assigned to them, and to arrest and return them whenever
they wander away, should be placed beyond dispute. * * * 7

The problem of the consolidation and sale of surplus land on
reservations had already appeared in 1872

The reservations granted herctofore have generally been
proportioned, and rightly so, to the needs of the Indians
in a roving state, with hunting and fishing as their chief
means of subsistence, which condition implies the occupa-
tion of a territory far exceeding what could possibly %e

171 Rep. Comm. Ind. Aff., 1873, p. 4.
172 Rep. Comm. Ind. Aff., 1870, p. 9.

- 113 Rep. Comm. Ind. Aff, 1872, p. 3.
174 I'bid., p. 4.
175 Ibid., p. 5.
16 Ihid., p. 6.
7 Ipid., pp. 11-12.

cultivated. As they change to agriculture, however rude
and primitive at first, they tend to contract the limits of
actual occupation. With proper administrative manage-
nment the portions thus rendered available for cessation or
sale can be so thrown together as in no way to impair the
integrity of the reservation. Where this change has taken
place, there can be no question of the expediency of such
sale or cession, The Indian Office has always favored this
course, and notwithstanding the somewhat questionable
character of some of the resulting transactions, arising
especially out of violent or fraudulent combinations to
prevent a fair sale, it can be confidently affirmed that the
advantage of the Indians has generally been subserved
thereby.'™

The present rights and the future prospects of the Indian
appears to have concerned many cominissioners.
Commissioner Taylor, in 1868, asked the question:

Shall our Indians be civilized, and how?

* % %  Agsuming that the government has a right,
and that it is its duty to solve the Indian question defi-
nitely and decisively, it becomes necessary that it deter-
mine at once the best and speediest method of its solution,
and then, armed with right, to act in the interest of both
races.

If might makes right, we are the strong and they the
weak; and we would do no wrong to proceed by the
cheapest and nearest route to the desired end, and could,
therefore, justify ourselves in ignoring the natural as well
as the conventional rights of the Indians, if they stand in
the way, and, as their lawful masters, assign them their
status and their tasks, or put them out of their own way
and ours by extermination with the sword, starvation, or
by any other method.

If, however, they have rights as well as we, then clearly
it is our duty as well as sound policy to so solve the ques-
tion of their future relations to us and each other, as to
secure their rights and promote their highest interest, in
the simplest, easiest, and most economical way possible.

But to assume they have no rights is to deny the funda-
mental principles of Christianity, as well as to contradict
the whole theory upon which the government has uni-
formly acted towards them; we are therefore bound to
respect their rights, and, if possible, make our interests
harmonize with them, * * #*™

Commissioner Walker, in 1872, answered the question in one

way.

It belongs not to a sanguine, but to a sober view of the
situation, that three years will see the alternative of war
eliminated from the Indian question, and the most power-
ful and hostile bands of to-day thrown in entire helpless-
ness on the mercy of the Government, * * *

* * * * *

No one certainly will rejoice more heartily than the
present Commissioner when the Indians of this country
cease to be in a position to dictate, in any form or degree,
to the Government; when, in fact, the last hostile tribe
becomes reduced to the condition of suppliants for
charity. * * %%

Commissioner John Q. Smith in 1876 answered the question
in another way.

* * * No new hunting-grounds remain, and the civili-
zation or the utter destruction of the Indians is inevitable.
The next twenty-five years are to determine the fate of a
race. If they cannot be taught, and taught very soon, to
accept the necessities of their situation and begin in ear-
nest to provide for their own wants by labor in civilized
pursuits, they are destined to speedy extinction.'®
* * * t *

* * * We have despoiled the Indians of their rich hunt-
ing-grounds, thereby depriving them of their ancient means
of support. Ought we not and shall we not give them at

178 I'bid., p. 13.

179 Rep. Comm. Ind. Aff., 1868, p. 16.
180 Rep. Comm. Ind. Aff., 1872, p. 9.
8t Rep. Comm, Ind. Aff., 1876, p. VL
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pursuit of happiness.” He is not entitled to be supported
in idleness.

Fourth.—The Indians must conform to “the white man’s
ways,” peaceably it they will, forcibly if they must. They
must adjust themselves to their environment, and con-
form their mede of living substantially to our civilization.

This civilization may not be the best possible, but it is the

best the Indians can get. They can not escape it, and
must either conform to it or be crushed by it.

Fifth.—The paramount duty of the hour is to prepare
the rising generation of Indians for the new order of
things thus forced upon theni. A comprehensive system
of education modeled after the Amnierican public-school
system, but adapted to the special exigencies of the Indian
youth, embracing all persons of school age, compulsory in
its demauds and uniformly adininistered, should be de-
veloped as rapidly as possible.

Sizth.—The tribal relations should be broken up, social-
ism destroyed, and the family and the autonomy of the
individual substituted. The allotinent of lands in sev-
eralty, the cstablishment of local courts and police, the
development of a personal sense of independence, and the
universal adoption of the English language are means to
this end.

Screwth.—In the administration of Indian affairs there
is need and opportunity for the cxercise of the same quali-
ties demanded in any other great administration—in-
tegrity, justice, patience, and good sense. Dishonesty,
injustice, favoritism, and incompetency have no place here
any more than elsewhere in the Governimment.

Eighth.—"The chief thing to be considered in the ad-
ministration of this cffice is the character of the men and
women cmployed to carry out the designs of the Govern-
ment.  The best system may be perverted to bad ends by
incompetent or dishonest persons employed to carry it into
execuition while a very bad system may yield good results
if wisely and honestly administered.”®

In 1890, Commissioner Morgan made a very detailed report
(141 pp.) of the duties, difliculties, hopes, and improvements of
his administration® One of the chief difficulties was lack of
personnel. A chief clerk, solicitor, and medical expert for the
office were urged, in addition to other clerical help.*® Agents’
salaries were still too low for adequate performance.*

Another difficulty was the whole reservation policy.

The entire system of dealing with them [the Indians]
is vicious, involving, as it does, the installing of agents,
with semi-despotic power over ignorant, superstitious, and
helplexs subjects; the keeping of thousands of them on
regervations practically as prisoners, isolated from civil-
ized life and dominated by fear and force; the issue of
rations and annuities, which inevitably tends to breed
pauperism ; the disbursement of millions of dollars worth
of supplies by contract, whicl invites fraud; the mainte-
nance of a system of licensed trade, which stimulates
cupidity and extortion, ete.®

Commissioner Morgan looked with hope on

* % % the settled policy of the Government to break
up reservations, destroy tribal relations, settle Indians
upon their own homesteads, incorporate them into the
national life, and deal with them not as nations or tribes
or bands, but as individual citizens. The American Indian
is to become the Indian American. * * *%°

The rapid process of individualizing the Indian, Commissioner
Morgan felt, was best indicated by the reduction of reserva-

228 Rep. Comm. Ind. Aff., 1889, pp. 3-4.

22 Rep. 'Comm. Ind. Aff., 1890.

230 I'bid., pp. IV-V. See sec. 3B infra.

28 1pid., pp. CXVIII-CXIX. Salaries ranged from $800 to $2,200, and
averaged $1,533. See fn. 142, supra.

=2 Ibid., p. V.

23 Rep. Comm. Ind. Aff.,, 1890, p. VI. For an index of prevailing policy
on allotment versus tribal ownership, see the Act of March 3, 1893,
27 Stat, 557, 561 (Kickapoo).

23

tions.® More than 17,400,000 acres, or about oue-seventh of
all Indian land had been acquired by the Government during the
year.®®

Commissioner Morgan reported :

* * * the growing recognition on the part of Western

people that the Indians of their respective States and
Territories are to remain permanently and become ab-
sorbed into the population as citizens. * * *
* & * * *

There is also a growing popular recognition of the fact
that it is the duty of the Government, and of the several
States where they are located, to make ample provision
for the secular and industrial education of the rising
generation, ok 20

Commissioner Morgan refused to grant further licenses for
Indians to leave the reservation for the purpose of travel
with “Wild West” shows on the grounds of the demoralizing

influence.*’

“*¥ % ¥ T consider the payment of cash to Indians,” Com-

missioner Morgan wrote, “except in return for service rendered
or labor performed for themselves or their people, as of very
little real benefit in a majority of cases * % 28

In the matter of traders, the policy of the office was to permit
at least two on every reservation.

Competition within the reservation, in addition to that
growing up outside, is fostered by licensing on each reserve
as many traders as practicable.™

Commissioner Browning, in 1895, reports progress, particularly
in the education and the employment of the Indians.

* * * g large increase has been made in the number

of Indian employees, and in filling positions at agencies
and schools Indians have been given the preference for
appointment when found competent to do the work
required.>®

In education, opposition from the older Indians appears to
have lessened.** Enrollment and school attendance increased.

* * * without resort to coercion even to the extent

allowed by law. * * * I have refraincd from using
such means, preferring the better course of moral suasion
and convineing arguments, and finding them ultimately
cffective. It gives me pleasure to note the success of
such methods, * * **2

=t Ibid., p. VI.
25 Ibid., p. XXXIX. Of the reduction of Indian-owned lands Com-
missioner Morgan felt constrained to say :

This might seem like a somewhat rapid reduction of the landed
estate of the Indians, but when it is considered that for the most
part the land relinquished was not being used for any purpose
Wha'tever,_that scarcely any of it was in cultivation,” that the
Indians did not need it and would not be likely to need it at any
future time, and that they were, as, is believed, reasonably well
paid for it, the matter assumes quite a different aspect.” The
sooner the tribal relations are broken up and the reservation
system done away with the better it will be for all concerned.
1f there were no other reason for this chauge, the fact that
individual ownership of property is the universal custom among
the civilized people of this country would be a sufficient reason
for urging the handful of Indians to adopt it. (P. XXXIX.)

29 Ibid., pp. VI-VIL.

27 Ibid., pp. VIII, LVIL. By letter of August 4, 1890, the Secretary of
the Interior directed that no more licenses be granted. (Ibid., p. LVIL)
On the issuance of passes to Indians leaving a reservation, see Chapter 8,
sec. 10A(2).

238 Rep. Comm, Ind. Aff.,, 1890, p. CXVIIIL

29 Ibid., p. LX. However, Commissioner Morgan felt the whole license
system was archaic, “* * * g relic of the old system of considering
an Indian as a ward, a reservation as a corral, and a tradership as a
golden opportunity for plunder and profit.” (Ibid., p. LIX.)

20 Rep. Comm. Ind. Aff,, 1895, p. 1.

21 I'bid., p. 3.

222 Ibid., p. 4.
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Special hospital equipment, such as X-ray, clinical
laboratory, and special treatment facilities is generally
lacking. (P. 282.)

No sanatorium in the Indian Service meets the minimum
requircrents of the American Sanatorium Association.
(P. 287.)

The hospitals, sanatoria, and sanatorium schools main-
tained by the Service, despite a few exceptions, must be
generally characterized as lacking in personnel, equipmnent,
munagement, and design. (P, 9.)

On the subject of education, the survey was scarcely less
critical.

The work of the government directed toward the educa-
tion and advancement of the Indian himself, as distin-
guixlied from the control and conservation of his property,
is largely ineffective. (P. 8.)

The survey staff finds itself obliged to say frankly and
unequivocally that the provisions for the care of Indian
?hildren in boarding schools are grossly inadequate.

P.11.)

On the economic problems of the Indians, the survey did much
to overthrow the popular impression, based largely on the pub-
licity given to a few “oil” Indians, that the Indians generally
occupied a favored econoniic position :

An overwhelming majority of the Indians are poor, even
extremely poor, and they are not adjusted to the economic
and social system of the dominant white civilization.
(r. 3.)

The prevailing living conditions among the great ma-
jority of the Indians are conducive to the development
and spread of disease. (P. 3.)

Even under the best conditions it is doubtful whether a
well rounded program of economic advancement framed
with due consideration of the natural resources of the
reservation has anywhere heen thoroughly tried out. The
Indians offen say that programs change with superin-
tendents. Under the poorest administration there is little
evidence of auything which could be termed an economic
program. (P. 14.)

Of the general social objectives of Indian administration, the
survey had this to say:

The Indian Service has not appreciated the fundamental
importance of family life and community activities in the
social and economic development of a people. The tend-
ency has been rather toward weakening Indian family life
and commnunity activities than toward strengthening
them. (P. 15.)

On the question of law and order, the survey reported :

Most notable is the confusion that exists as to legal
jurisdiction over the restricted Indians in such important
niatters as crimes and misdemeanors and domestic rela-
tions. The act of Congress providing for the punishment
of eight major crimes applies to the restricted Indians on
tribal lands and restricted allotments, and cases of this
character conte under the unquestioned jurisdiction of the
United States courts. Laws respecting the sale of liquer
fo Indians and some other special matters have been
passed, and again jurisdiction is clear. For the great
body of other crimes and mizdemeanors the gituation is
highly unsatisfactory.  (Pp. 16-17.)

The positive recommendations of the snrvey, which have
greatly influenced the policy of the Indian Burcau since 1928,
stressed the need for a comprehensive educational program de-
signed to mect the problems of reservation life, the need for
sustained and coordinated economic planning and development,
the need for a strengthened, more efficient and better paid per-
sonnel, the encouragement of Indian use of Indian lands, the
strengthening of Indian community life, the clarification of con-

%9 For an account of the cffect which this report had on Indian educa-
tion, for instance, see Chapter 12, sec. 2.
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fusions in the Indian law and order situation, and the final
settlement of outstanding legal claims.*®

Commissioner Rhoads,*™ like his predecessor, devotes a good
part of his reports to education, particularly to federal-state rela-
tions.™ In 1929 he reports:

* % * The States and the local publie-school districts
appear to be generally in sympathy with {be plan of edu-
cation by the States, conditioned, however, upon such finan-
cial assistance as they need and as the Federal Govern-
ment can offer. * * *3

In 1831 Commissioner Rhoads reiterates:

* * * TIndian education is in no sense solely a Federal
problem, but a State and local problem as well. When
Congress in 1924 made all Indian citizens it served notice
that Indians could no longer be overlooked in the citizenry
of any State.®*

In 1932, Commissioner Rhoads states:

The most significant feature of the year in Indian educa-
tion was the determined effort to make the change from
boarding school attendance to local day or publie school
attendance for Indian children.®®

This was in keeping with the new educational policy of provid-
ing the Indian’s education “* * * in his own communily
setting.” *¢

Throughout the reports *¥ of recent commissioners appears the
title “Additional lands for Indian use,” one result of the Allot-
nient Act. In some eases tribal funds are used on a reimbursable
plan for such purchases.”®

Commissioner Collier in his first report in 1933 discusses the
fcur main lines along which his policy is to be directed : Indian
lands, Indian education, Indians in Indian Service, and reorgani-
zation of the Indian Service,

(1) Indian lands.-—The allotment system has enor-
mously cut down the Indian landholdings and has rendered
many areas, still owned by Indians, practically unavailable
for Indian use. The system must be revised both as a
matter of law and of practical effect. Allotted lands must
be consolidated into tribal or corporate ownership with
individual tenure, and new lands must be acquired for
the 90,000 Indians who are landless at the present time.
A modern system of financial credit must be instituted
to enable the Indians to use their own natural resources.
And training in the modern techniques of land use must
be supplied Indians. The wastage of Indian lands through
erosion must be checked.

(2) Indian education.—The redistribution of educa-
tional opportunity for Indians, out of the concentrated
boarding school, reaching the few, and irto the day school,
reaching the many, must be continued and accelerated.
The boarding schools which remain must be specialized
on lines of occupational need for children ¢f the older
groups, or of the need of some Indian children for insti-
tutional care. The day schools must be worked out on
lines of community service, reaching the adult as well as
the child, and influencing the health, the recreation, and
the economic welfare of their local areas.

(3) Indians in Indian Service.—The increasing use of
Indians in their own official and unofficial service must

200 Tt will be noted that most of these rccommendations had been made
from time to time in commissioners’ reports.

201 Charles J. Rhoads, 1929-33,

202 Qee, for example, Rep. Comm. Indian Aff., for 1929, pp. 4-7 ; for 1930,
pp. 7-13; for 1931, pp. 4-13; for 1932, pp. 4-9.

2% Rep. Comm, Ind, Aff., 1929, p. 5.

24 Jbid. 1931, p. 7.

20 I'hid., 1932, p. 4.

26 Ibid., 1932, p. 5.

297 See e. g., Rep. Comm. Ind. Aff.,, 1928, p. 23, 1929, p. 10, etc.

28 See e. ¢., Rep. Comm. Ind. Aff,, 1928, p. 23, 1931, pp. 30-31, ete.
Chapter 15, secs. 6, 8.

See








































































A HISTORY OF INDIAN TREATIES

article, the court in Raymond v. Raymond*® cites as the basis
for the lack of jurisdiction of the federal judiciary in suits
between members of the Cherokee Nation, saying:

It is not material to the present issue that this provision
has been subsequently modified. It shows, as do subse-
quent treaties, that for more than a century this tribe of
Indians had claimed and exercised, and the United States
have guarantied and secured to it, the exclusive right to
regulate its local affairs, to govern and protect the persons
and property of its own people, and of those who join them,
and to adjudicate and determine their reciprocal rights
and duties. * * * (P.722)

Despite efforts at conciliation, dissatisfaction was spreading
among the Indian tribes. Word was received that the Indians
of the Northwest Territory were preparing to cooperate with the
Six Nations in a major war. Washington dispatched iunstruc-
tions to Colonel Pickering to hold a council with the Six Nations.
At the samme time preparations were made to take military action
on the western frontier and General Wayne, a Revolutionary War
veteran, was put in charge of the troops, who on August 20,
1794, routed the natives in the battle of Fallen Timbers.

A new treaty was made with the Six Nations on November 11,
1794 In this agreement the lands belonging to the Oneidas,
Onondagas, Cayugas, and Senecas were described and acknowl-
edged by the United States as the property of the aforementioned
Tudian nations and in addition the United States pledged to add
the sum of $3,000 to the $1,500 annuity already allowed by the
Treaty of April 23, 1792,*" with the Five Nations.

Shortly thereafter, a treaty ® was concluded with the nations
which had participated in the ill-fated expedition against General
Wayne. This agreement provides for the cession of an im-
mensely important area which today comprises most of the State
of Ohio and a portion of Indiana.
States stipulates (Article 5) :

The Indian tribes who have a right to those lands, are
quietly to enjoy them, hunting, planting, and dwelling
thereon so long as they please, without any molestation
from the United States; but wlhen those tribes, or any of
them, shall be disposed to sell their lands, or any part of
them, they are to be sold only to the United States; and
until such sale, the United States will protect all the said
Indian tribes in the quiet enjoyment of their lands against
all citizens of the United States, and against all other
white persons who intrude upon the same.

The exact meaning of this recital was at issue in Williams v.
City of Chicago. After examining the instrument in detail the
court held:

* % * We think it entirely clear that this trcaty did
not convey a fee simple title to the Indians; that under it
no tribe could claim more than the right of continued
occupancy ; and that when this was abandoned all legal

was, Art. 5, 7 Stat. 16; November 28, 1785, with the Cherokees, Art. 5,
7 Stat. 18; January 3, 1786, with the Choctaws, Art. 4, 7 Stat. 21; Jan-
uary 10, 1786, with the Chickasaws, Art. 4, 7 Stat. 24 ; January 31, 1786,
with the Shawnees, Art, 7, 7 Stat. 26; January 9, 1789, with the Wian-
dots, Delawares, Chippewas, and Ottawas, Art. 9, 7 Stat. 28; August 7,
1790, with the Creeks, Art. 6, 7 Stat. 35; August 3, 1795, with the
Wyandots, Delawares, Chipewas, Ottawas, etc,, Art. 6, 7 Stat. 49. See
also Chapter 1, sec. 3.

25 Raymond v. Raymond, 83 Fed. 721 (C. C. A. 8, 1897).

267 Stat. 44. An earlier treaty had been concluded October 22, 1784,
7 Stat. 15.

207 Unpublished treaty (Archives No. 19).

28 Treaty with the Wyandots, Delawares, Shawanoes, etc., August 3,
1795, at Greenville, 7 Stat. 49. “The ratification of this treaty is to be
considered as the terminus @ quo a man might safely begin a settlement
on the Western frontier of Pennsylvania.” Morris’s Lessee v. Neighman,
4 Dall. 209, 210 (1800). For provisions under this treaty relating to
disposal of land by Indians see Patierson v. Jenks, fn. 288, supra.
Chippewa Indians were treated as a single tribe in this treaty. Chippewa
Indians of Minnesota v. United States, 301 U. 8. 358 (1937).

At the same time the United

51

right or interest which both tribe and its members had in

the territory came to an end. * * 29 (Pp. 437-438.)

The Seven Nations of Canada on May 31, 1796,°® released all

territorial claims within the State of New York, with the excep-
tion of a tract of land 6 miles square.’

D. EXTENDING THE NATIONAL DOMAIN: 1800-17

By 1800 the rapid growth of the nation had given impetus to
the drive to add to the territory under federal ownership. This
could be done effectively by extinguishing native title to desired
lands. The treaty makers of this period may be said to have had
a single objective—the acquisition of more land.

Success in this direction was almost immediate and by 1803 the
President of the United States was able to report to Congress:

The friendly tribe of Kaskaskia Indians * * * has
transferred its country to the United States, reserving
only for its members what is sufficient to maintain them
in an agricultural way. * * * This country, among the
most fertile within our limits, extending along the Missis-
sippi from the mouth of the Illinois to and up the Olio,
though not so necessary as a barrier since the acquisition
of the other bank, may yet be well worthy of being laid
open to immediate settlement, as its inhabitants may
descend with rapidity in support of the lower country,
should future circumstances expose that to foreign
enterprise.’®

Article 3 of the Kaskaskia treaty ** contains the first provision
for contributions by the United States for organized education,*
for the erection of a new church,*® and for the building of a
house for the chief as a gift.*”

The Indians pledge themselves to refrain from waging war or
giving any insult or offense to any other Indian tribe or to any
foreign nation without first haviug obtained the approbation and
consent of the United States (Art. 2). The Uunited States in
turn take the tribe under their immediate care and patronage,
and guarantee a protection simiiar to that enjoyed by their own
citizens. The United States also reserve the right to divide the
annuity promised to the tribe “* * * amongst the several
families thereof, reserving always a suitable sum for the great
chief and his family.” (Art. 4.)

President Jefferson selected William Henry Harrison, Gov-
ernor of Indiana Territory, to represent the United States Gov-
ernment in its negotiations with the Indian tribes of the West.*”

After protracted negotiations at Fort Wayne with the Dela-
wares, Shawnees, and other tribes of the Northwest Territory, a
substantial cession of territory was secured by the Treaty of
June 7, 1803.%®

An interesting provision is found in Article 8, whereby the
United States guaranteed to deliver to the Indians annually salt

20242 U. 8. 434 (1917).

70 Treaty of May 31, 1796, 7 Stat. 55. “The 7 tribes signified are the
Skighquan (Nipissing), Bstjage (Saulteurs), Assisagh (Missisauga),
Karhadage. Adgenauwe, Karrihaet, and Adirondax (Algonkins). The
4th, 5th, and 6th are unidentified.” Bull. No. 80, Bureau of American
Ethnology, Handbook of American Indians, pt. 2, p. 515.

20t This tract was reserved for the Indians of St. Regis village, and is
now the St. Regis Reservation. See Chapter 22, gec. 2C.

02 Message of October 17, 1803, in Debates and Proceedings (1803-4),
vol. 13, pp. 12-13.

303 Treaty of August 13, 1803, 7 Stat. 78.

30t See Unpublishcd Treaty of August 7, 1790 (Archives No. 17),
fn. 290 supra, and Chapter 12, sec. 2.

%5 In 1794 the United States agreed to contribute $1,000 toward
rebuilding a church for the Oneidas destroyed by the British in the
Revolutionary War. Treaty of December 2, 1794, Art. 4, 7 Stat. 47.

309 Gifts to the cnief were continued in later treaties.

207 Oskison, Tecumseh, and his Times (1938), p. 96.

%8 7 Stat. 74. While certain commercial concessions have been noticed
before this, for the first time the United States is granted (Art. 4) the
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not to exceed 150 bushels from a salt spring which the Indians
had ceded.

The next year another large area was secured from the Dela-
wares.*® In this treaty the United States expressly recognizes
the Delaware Indians “as the rightful owners of all the coun-
try” specifically bounded (Art. 4).

Since the Piankishaw Tribe refused to recognize the title of
the Delawares to the land ceded by this treaty,” Harrison nego-
tiated a separate treaty.™ It provided for land cessions and
reserved the right to the United States of apportioning
the annuity, “allowing always a due proportion for the chiefs.” **

Harrison went to St. Louis to meet the chiefs of the Sacs and
Foxes, and bargain for their land, which was rich in mineral
deposits of copper and lead. There he succeeded in getting, on
November 3, 1804,*° as has been noted by his biographer Dawson,
“the largest tract of land ever ceded in one treaty by the Indians
since the settlement of North America * * *7%

In this agreement it is stipulated (Art. 8) that “the laws of the
United States regulating trade and intercourse with the Indian
tribes, are already extended to the country inhabited by the
Saukes and Foxes.” The tribes also promise to put an end (Art.
10) to the war which waged between them and the Great and
Little Osages. Article 11 guarantees a safe and free passage
through the Sac and Fox country to every person travelling under
the authority of the United States.®*

The conclusion of the treaty at St. Louis brings to an end for
several years negotiations with the Indians of the West. How-
ever, treaty-making in other quarters continued and Jefferson
was able to inform Congress in 1805 :

Since your last session, the northern tribes have sold **
to us the land between the Connecticut Reserve and the
former Indian boundary, and those on the Ohio, from the
same boundary to the Rapids, and for a considerable depth
inland. The Chickasaws and the Cherokees have sold*”’
us the country between and adjacent to the two districts of

right to locate three tracts of land as sites for houses of entertainment.
However, if ferries are esablished in connection therewith, the Indians
are to cross said ferries toll free.

Six other treaties which need not be examined at length were nego-
tiated during the first years of Jefferson’s Administration: Chickasaws,
Treaty of October 24, 1801, 7 Stat. 65; Choctaws, Treaty of December 17,
1801, 7 Stat. 66; Creeks, Treaty of June 16, 1802, 7 Stat. 63; Senecas,
Treaty of June 30, 1802, 7 Stat. 72; Choctaws, Treaty of October 17,
1802, 7 Stat. 73; Choctaws, Treaty of August 31, 1803, 7 Stat. 80. These
included two treaties for the building of roads through Indian territory,
two treaties relinquisbing areas of land to private individuals under the
sanction of the United States, and two treaties for running boundary
lines in accordance with previous negotiations, and two treaties providing
for cessions of territory to the United States.

30 Treaty of August 18, 1804, 7 Stat. 81.

310 See Art. 6, Treaty of August 18, 1804, with the Delawares, 7 Stat. 81.

311 August 27, 1804, 7 Stat. 83.

312 I'hid., Art. 4.

313 Treaty of November 3, 1804, 7 Stat. 84, construed in Sac and Fox
Indians of the Mississippi in Iowa V. Sac and Fox Indians of the
Mississippi in Oklahoma, 220 U. S, 481 (1911).

314 Oskison. op. cit. p. 105.

315 An additional article provided that under certain conditions grants
of land from the Spanish Government, not included within the treaty
boundaries should not be invalidated. This particular provision was
given application in a decision by the Supreme Court of the United States
in Marsh v. Brooks, 14 How. 513 (1852).

316 Treaty with the Wyandots, Ottawas, etc., of July 4, 1805, 7 Stat. 87;
Treaty with the Delawares, Pottawatimies, etc., of August 21, 1805, 7
Stat. 91. In this last-mentioned treaty the United States agreed to con-
sider (Art. 4) the Miamis, Eel River, and Wea Indians as “joint owners”
of a certain area of land and for the first time agreed not to purchase
said land without the consent of each of said tribes. In early treaties
the Chippewas were dealt with as a single tribe. Chippewa Indians of
Minnesota v. United States, 301 U. S. 358 (1937).

7 Treaty with the Chickasaws of July 23, 1805, 7 Stat. 89; Treaties
with the Cherokees of October 25 and 27, 1805, 7 Stat. 93, 95.
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Tennessee, and the Creeks ™ the residue of their lands in
the fork of Ocumlgee up to the Ulcofauhatche. The three
former purchases are important, inasmuch as they con-
solidate disjoined parts of our settled country, and render
their ‘intercourse secure; and the second particularly so,
as, with the small point on the river, which we expect is by
this time ceded by the Piankeshaws,® it completes our
possession of the whole of both banks of the Ohio, from its
source to near its mouth, and the navigation of that river
is thereby rendered forever safe to our citizens settled and
settling on its extensive waters. The purchase from the
Creeks too has been for some time particularly interesting
to the State of Georgia.™

A treaty negotiated with the Choctaws in November 16, 1805,
contained the first reservation of land for the use of individual
Indians.®*

Article 2 carries the significant provision of

Forty eight thousand dollars to enable the Mingoes
to discharge the debt due to their merchants and trad-
ers * * x3%

The treaty with the Great and Little Osages of November 10,
1808, provided in addition to land cessions,*® the pledge (Art.
12) that the Osages would not furnish “* * * any nation or
tribe of Indians not in amity with the United States, with guns,
ammunitions, or other implements of war.”

In one of his last official messages to Congress on November 8,
1808, Jefferson observed :

With our Indian neighbors the public peace has been
steadily maintained. Some instances of individual wrong
have, as at other times, taken place, but in no wise impli-
cating the will of the nation. Beyond the Mississippi, the
Iowas, the Sacs, and the Alabamas, have delivered up for
trial and punishment individuals from among themselves,
accused of murdering citizens of the United States. On
this side of the Mississippi, the Creeks are exerting them-
selves to arrest offenders of the same kind; and the Choc-
taws have manifested their readiness and desire for
dmicable and just arrangements respecting depredations
committed by disorderly persons of their tribe. * * *
one of the two great divisions of the Cherokee nation have
now under consideration to solicit the citizenship of the
United States, and to be identified with us in laws and
government, in such progressive manner as we shall think
best.”™

During this time there had come into power and influence
among a great number of Indian tribes a Shawnee, Tecumseh,
and his brother Laulewasikau called “The Prophet.” When
disturbing reports of the behavior of the two Shawnees reached
Harrison, he resolved to press further before all Indian tribes
were rendered unwilling to part with their land. Accordingly in
September 1809, he convened the head men of the Delawares,
Pottawatomies, Miamis, and Eel River Miamis and requested
some 2,600,000 acres.”” This they yielded®® A month later

318 Treaty of November 14, 1805, 7 Stat. 96, construed in Coffee V.
Groover, 123 U. S. 1, 14 (1887).

319 Treaty of December 30, 1805, 7 Stat. 100.

320 Message of December 3, 1805, in Debates and Proceedings (1805-7),
vol. 15, p. 15.

321 Treaty of November 16, 1805, 7 Stat. 98.

323 Ibid., Art. 1. A tract of land was reserved for the use of Alzira and
Sophia, daughters of a white man and Choctaw woman.

32 This is not the first time that allusion to the distressed financial sit-
unation of the Indians was made in a treaty. Both the Treaty with the
Creeks, June 16, 1802, Art. 2, 7 Stat. 68, and the Treaty with the Chick-
asaws, July 23, 1805, Art. 2, 7 Stat. 89, make mention of debts owed by
the natives. Also see Chapter 8, sec. 7C.

324 Treaty of November 10, 1808, 7 Stat. 107, construed in Hot Springs
Cases, 92 U. S. 698, 704 (1875).

325 Debates and Proceedings (1808-9), vol. 19, p. 13.

3% Ibid. By the Treaty of Detroit, November 17, 1807, 7 Stat. 105, and
the Treaty of Brownstown, November 25, 1808, 7 Stat. 112, less impor-
tant territorial concessions were secured.

371 Oskison, op. cit., p. 106,

328 Treaty of September 30, 1809, 7 Stat. 113.
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Harrison concluded an agreement with the Weas recoguizing
their claim to the land just ceded and extinguishing it for an
annuity and a cash gift; and promised additional money if the
Kickapoos should agree to the cession**® Shortly thereafter,
December 9, 1809, the Kickapoos capitulated and ceded some
256,000 acres for a $500 annuity plus $1,500 in goods.™

These cessions soon occasioned dissatisfaction among the In-
dians and, in the summer of 1810, with Indian war imminent in
the Wabash valley, Harrison summoned Tecumseh and his war-
riors to a conference at Vincennes.* Here the Shawnee Chief
delivered his ultimatum. Only with great regret would he con-
sider hostilities against the United States, against whom land
purchases were the only complaint. However, unless the treaties
of the autumn of 1809 were rescinded, he would be compelled to
enter into an English alliance.*

Upon being informed by the Governor that such conditions
could not be accepted by the Government of the United States,
Tecumseh proceeded to merge Indian antagonisms with those of a
larger conflict—the War of 1812 with Great Britain. The only
treaty of military alliance the United States was able to nego-
tiate was that with the Wyandots, Delawares, Shawanoese,
Senecas, and Miamies on July 22, 1814.%

In 1813 war broke out among the Upper Creek towns that had
been aroused by the eloquence of Tecumseh several years before.
Fort Mims near Mobile was burned, and the majority of its in-
habitants killed.** Andrew Jackson, in charge of military opera-
tions in that quarter, launched an obstinate and successful
campaign, leveling whole towns in the process.®®

Since the Creeks were a nation, and the hostile Creeks could
not make a separate peace, Jackson met with representatives of
the nation, friendly for the most part, and presented his “Articles
of Agreement and Capitulation.” *¢

The General demanded the surrender of 23,000,000 acres,™
half or more of the ancient Creek domain,™ as an indemnity
for war expenses. Failure to comply would be considered
hostile.®® A large part of this territory belonged to the loyal
Creeks, but Jackson made no distinction. Under protest, the
“Articles of Agreement and Capitulation” were signed August 9,
18143 .

32 Treaty of October 26, 1809, 7 Stat. 116.

330 Preaty of December 9, 1809, 7 Stat. 117.
op. cit., p. 107.

331 Adams, History of the United States of America During the First
Administration of James Madison (1890), vol. VI, p. 85.

2 Ihid., pp. 87-88.

333 Treaty of July 22, 1814, 7 Stat. 118.

13t Adams, op. cit., vol. VII, pp. 228-231.

336 Ihid., vol. VII, pp. 255-257.

838 I'bid., vol. VII, pp. 259-260.

3% James, Andrew Jackson (1933), p. 189.

38 Adams, op. cit. vol. VII, p. 260. Adams estimates that two-thirds
of the Creek land was demanded; James estimates one-half (op. cit.
p. 189).

%0 James, op. cit. p. 190; Adams, op. cit. p. 260.

3407 Stat. 120. “Title of the Creek Nation” to lands in Georgia *“was
extinguished throughout most of the southern part of the state by the
treaties made with the nation in 1802, 1805, and 1814, 7 Stat. 68, 96,
120.” Coffee v. Groover, 123 U. 8. 1, 14 (1887). This land cession was
the subject of much controversy for more than a century. After the
passage of the so-called jurisdiction act (Act of May 24, 1924, 43 Stat.
139), giving jurisdiction to the Court of Claims to render judgment on
claims arising out of Creek treaties, the Creek Nation filed a petition
seeking payment for the twenty-three millions and more acres of land
with interest, averring that—

* * * the representatives of the Creek Nation met, all of
them, with one exception, being friendly and not hostile to the
United States, and protested to General Jackson that the lands
were perpetually guaranteed to the Creek Nation by treaty, that
the hostile Creeks had no interest in the fee to the lands, and that
the treaty as drawn did not provlde any Compematlon for the
lands required to be ceded. “fhat said Jackson repre-

sented to said councll that he was W1thout power to make any
agreement to compensate them for their lands and that unless

Acreage from Oskison,
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Certain other provisions indicate the spirit of capitulation in
which the treaty was negotiated. For example, Article 3 de-
mands that all communication with the British and the Spanish
be abandoned, and Article 6 provides that “all the prophets and
instigators of {he war * * * who have not submitted to
the arms of the United States * * *” be surrendered.

The terms of the peace which brought to an end the War of
1812 provided for a general amnesty for the Indians,* and the
Federal Government proceeded to come to terms of peace with
the various tribes. Twenty treaties were negotiated in 2 years,
providing chiefly for mutual forgiveness, perpetual peace, and
delivering up of prisoners, the recognition of former treaties,
and acknowledgment of the United States as sole protector,’

E. INDIAN REMOVAL WESTWARD: 181746

With the increasing reluctance of Indians to part with their
lands by treaties of cession, the policy of removal westward
was accelerated. The United States offered lands in the West
for territory possessed by the Indians in the eastern part of
the United States. This served the double purpose of making
available for white settlement a vast area, and solving the
problem of conflict of authority caused by the presence of
Indian nations within state boundaries.

Although the program had been considered in certain quarters
for some time, it was not until after the close of the War of 1812
that the first exchange treaty was concluded.*® Then for al-

they signed the treaty as he had drawn it he would furnish the
whole tribe with provisions and ammunition and that they could
go down to Pensacola and join the Red Sticks and British and
that, by the time they got there, he would be on their tracks and
whip them and the British and drive them into the sea.”” and that
driven to this extremity they submitted and signed the treaty.
(Pp. 271-272.)

This petition was dismissed on March 7, 1927, the Court of Claims
holding that the jurisdictional act does not give jurisdiction over a claim,
the allowance of which involved the setting aside of a treaty on the
ground that it was entered into under fraud. Creek Nation v. United
States, 63 C, Cls. 270 (1927), cert. den. 274 U. 8. 751,

31 Ninth Article, Treaty of Ghent of December 24, 1814, 8 Stat. 218.

32 Poutawatamie, July 18, 1815, 7 Stat. 123; Piankishaw, July 18,
1815, 7 Stat. 124 ; Teeton, July 19, 1815, 7 Stat. 125 ; Sioux of Lake, July
19, 1815, 7 Stat. 126; Sioux of the River of St. Peters, July 19, 1815, 7
Stat. 127; Yankton, July 19, 1815, 7 Stat. 128 ; Mahas, July 20, 1815,
7 Stat. 129; Kickapoos, September 2, 1815, 7 Stat. 130; Delawares,
Wyandots, Senecas, etc., September 8, 1815, 7 Stat. 131 ; Great and Little
Osage, September 12, 1815, 7 Stat. 133. The Supreme Court in con-
struing the treaty with the Great and Little Osages, September 12, 1815,
states: “peace was reestablished between the contracting parties, and
former treaties were renewed * * *" State of Missouri v. State
of Iowa, 7 How. 559, 668 (1849). Sac, September 13, 1815, 7 Stat. 134;
Fox, September 14, 1815, 7 Stat. 135; Iaway, September 16, 1815, 7
Stat. 136 ; Kanzas, October 28, 1815, 7 Stat. 137; Sacs of Rock River,
May 13, 181G, 7 Stat. 141 ; Sioux of the Leaf, Sioux of the Broad Leaf,
and Sioux Who Shoot in the Pine Tops, June 1, 1816, 7 Stat. 143;
Winnebago, June 3, 1816, 7 Stat. 144 ; Menomenee, March 30, 1817, 7
Stat. 153 ; Ottoes, June 24, 1817, 7 Stat. 154 ; Poncarar, June 25, 1817,
7 Stat. 155.

Five other treaties negotiated during this period provided for cessions
of territory: Cherokees, March 22, 1816, 7 Stat. 138 ; Ottawas, Chipawas,
ete., August 24, 1816, 7 Stat. 146 ; Cherokee, September 14, 1816, 7 Stat.
148 ; Chickasaws, September 20, 1816, 7 Stat. 150 ; Chactaw, October 24,
1816, 7 Stat. 152.

The Treaty of September 20, 1816, 7 Stat. 150, with the Chickasaws,
made provision (Art. 6) for liberal presents to specified chiefs and indi-
vidual Indians. Article 7 provided that no more licenses were to be
granted to peddlers to traffic in goods in the Chickasaw Nation.

343 PTreaty of July 8, 1817, 7 Stat. 156. Construed in Cherokee Nation
v. Georgia, 5 Pet. 1, 6 (1831) ; Marsh v. Brooks, 8 How. 223, 232 (1850) ;
Holden v. Joy, 17 Wall. 211, 212 (1872). The Supreme Court again
construed this treaty in Heckman v. United States, 224 U. S. 413, 429
(1912). “In 1817 * * * the Cherokee Nation ceded to the United
States certain tracts which they formerly held, and in exXchange the
United States bound themselves to give to that branch of the Nation on
the Arkansas as much land as they had received, or might thereafter
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most 30 years thereafter Indian treaty making was concerned
almost solely with removing certain tribes of natives to the
vacant lands lying to the westward. The first and most sig-
nificant of these treaties was concluded with the southern tribes
later known as the “Five Civilized Tribes.”

1. Cherokees.—In 1816 Andrew Jackson as Commissioner for
the United States met with the Cherokees to discuss the proposi-
tion of exchanging lands. Many influential Cherokees were
bitterly opposed to it, and the great majority of Indians were
extreniely dubious of the value of removing elsewhere.

However, the next year a treaty, prepared by Andrew Jack-
son, was accepted by representatives of the Cherokee Nation.**
Its recitals include (Art. 5) a cession of the land occupied by the
Cherokee Nation in return for a proportionate tract of country
elsewhere, a stipulation (Art. 3) for the taking of a census oi
the Cherokee Nation in order to determine those emigrating and
those remaining behind and thus divide the annuities between
them ; compensation for improvements (Arts. 6 and 7), and
(Art. 8) reservations of 640 acres of Cherokee land in life estate
with a reversion in fee simple to their children, to “each and
every head of any Indian family residing on the east side of the
Mississippi River * * * who may wish to become citizens
* o These “reservations” were the first allotments, and
the idea of individual title with restrictious ou alienation, as a
basis of citizenship, was destined to play a major role in later
Indian legislation.

When the attempt to execute the treaty was made, its weak-
nesses came to light. Removal was voluntary, and the national
will to remove was lacking. In 1819 a delegation of Cherokees
appeared in Washington and negotiated with Secretary Calhoun
a new treaty,*® which contemplated a cessation of migration.

The Cherokee Nation opposed removal and further cession of
land, but once more the Federal Government sought to per-
suade them to move west. By the treaty of May 6, 1828,*" made
with that portion of the Cherokee Nation which had removed
across the Mississippi pursuant to earlier treaties, another offer
was made. Article 8 provides:

* * ¥ that their Brothers yet remaining in the States
may be induced to join them * * * it is further
agreed, on the part of the United States, that to each Head
of a Cherokee family now residing within the chartered
limits of Georgia, or of either of the States, East of the
Mississippi, who may desire to remove West, shall be
given, on enrolling himself for emigration, a good Rifle, a
Blanket, and Kettle, and five pounds of Tobacco: (and to

each member of his family one Blanket,) also, a just com-
pensation for the property he may abandon, to be assessed

% 97 345

receive, east of the Mississippi. * * *” The tribe (Cherokee) was
divided into two bodies, one of which remained where they were, east
of the Mississippi, and the other settled themselves upon United States
land in the country on the Arkansas and White rivers.

The effect of reserves to individual Indians of a mile square each.
secured to heads of families by the Cherokee treaties of 1817 and 1819,
is directly decided in the case of Cornet v. Winton’s Lessee, 2 Yergers
Ten. Rep. 143 (1826). The division of the Cherckee Naticn into two
parties is also discussed in Old Settlers v. United States, 148 U. S. 427.
435-436 (1893).

34 Treaty of July 8, 1817, 7 Stat. 156. It is to be noted that in the
preamble of the treaty the following quotation of President Madison
is cited with approval:

* * * when established in their new settlements, we shall
still consider them as our children, give them the benefit of
exchanging their peltries for what they will want at our fac-
tories, and always hold them firmly by the hand.

35 For opinions of the Attorney General on compensation provided
by the sixth and seventh articles on rights of reservces and on descent
of lands, see 3 Op. A. G. 326 (1838); 3 Op. A. G. 367 (1838); 4 Op.
A, G. 116 (1842) ; 4 Op. A. G. 580 (1847).

28 Treaty of February 27, 1819, 7 Stat. 195.

17 Stat. 311.
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by persons to be appointed by the President of the United
States.™®

This treaty was negotiated to define the limits of the Cherokees’
new home in the West—limits which were different from those
contemplated by the treaty of 1817 and convention of 1819 and
inciuded the following promise:

The United States agree to possess the Cherokee, and to
guarantee it to them forever, and that guarantee is hereby

solemnly pledged, of seven millions of acres of land,
* * % 340

Also interesting is the preamble wherein is stated :

¥ * % the anxious desire of the Government of the

United States to secure to the Cherokee nation of In-
dians * * * ga permanent home, and which shall, un-
der the most solemn guarantee of the United States, be,
and remain, theirs forever—a home that shall never, in all
future time, be embarrassed by having extended around
it the lines, or placed over it the jurisdiction of a Terri-
tory or State, nor be pressed upon by the extension, in any
way, of any of the limits of any existing Territory or
State; * * *3 (P, 311.)

Article 6 provided that whenever the Cherokees desired it, a
set of plain laws suited to their condition would be furnished.*

Confidential agents were then sent to the Cherokee Nation to
renew efforts to secure immigrants to the west, but these efforts
met with little success.*® Obviously more forceful measures
would have to be used, and the expansionists awaited eagerly
the replacing of John Quincy Adams with a Chief Executive who
would not hesitate to take such action.™

The election of 1828 supplied just such a President. Despite
a conciliatory inaugural address,”™ Andrew Jackson immediately
made it clear that the Indians must go West.*® In this he was

348 The term “property which he may abandon” is construed as fixed
property, “that which he could not take with him; in a word, the land
and improvements which he had occupied” in 2 Op. A. G. 321 (1830).

3% Treaty of May 6, 1828, Art. 2, 7 Stat. 311,

20 This treaty was ratified with the proviso that it should not inter-
fere with the lands assigned or to be assigned to the Creek Indians nor
should it be construed to cede any lands heretofore ceded to any tribe
by any treaty now in existence.

On February 14, 1833, a treaty (7 Stat. 414) to settle disputed
Creck claims was negotiated with the Cherokee Nation west of the
Mississippi. In addition to certain amendments to the preceding agree-
ment, an outlet described as a

* * % nperpctual outlet, West, and a_free and unmolested use
of all the Country lying West of the Western boundary of the
above described limits, and as far West as the sovereignty of
the United States, and their right of soil extend.

which had been guaranteed in Treaty of May 6, 1828, Art. 2, 7 Stat.
311, was reaffirmed.

1 This article was canceled, at Cherokee request, by Treaty of Febru-
ary 14, 1833, Art. 3, 7 Stat, 414.

3 Foreman, Indian Removal (1932), pp. 21, 231; Abel, Indian Con-
solidation, in Annual Report, American Historical Association (1906),
vol. 1, p. 361,

353 Abel, op. cit., p. 370.

34 In his speech of March 4, 1829, Jackson said:

It will be my sincere and constant desire to observe toward the
Indian tribes within our limits a just and liberal policy, and
to give that humane and considerate attention to their rights
and their wants which is consistent with the habits of our
Government and the feelings of our people. (H. Misc. Doe., 53d
Cong. 2d sess. (1893-94), vol. 37, pt. 2, p. 438.)

5 See Abel op. cit.,, p. 370, 378; Foreman, op. cit.,, p. 21. In his
first message to Congress of December 8, 1829, Jackson urged volun-
tary removal as a protection to the Indians and the states. (H. Misc.
Doc., 53d Cong. 24 sess. (1893-94), vol. 37, pt. 2, p. 458.) On May
28, 1830, the Indian Removal Act (4 Stat. 411, 25 U. 8. C. 174, R. S.
§ 2114) was passed. (Amendments guaranteeing protection to the
Indians from the states and respect for treaty rights until removal
were defeated (Abel, op cit.,, p. 380).) It gave to President Jackson
power to initiate proceedings for exchange of lands. This was begun,
with requests for conferences, In August of 1830 (Foreman, op. cit.,
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aided by the legislature of Georgia which had enacted laws to
harrass and make intolerable the life of the Eastern Cherokee.™
‘When the objectives of the hostile legislation became evident
the chief of the Cherokee Nation, John Ross, determined to seek
relief and filed a motion in the Supreme Court of the United
States to enjoin the execution of certain Georgia laws. The bill
reviewed the various guarantees in the treaties between the
Cherokee Nation and the United States and complained that the
action of the Georgia legislature was in direct violation thereof.
While the jurisdiction of the Supreme Court was denied on
the grounds that the Cherokee Nation was not a foreign state
within the meaning of the Constitution, Chief Justice Marshall
nevertheless gave utterance to a highly significant analysis—
the first judicial analysis—of the effect of the various treaties
upon the status of the Indian nation:
* * % The numerous treaties made with them by the
United States, recognise them as a people capable of
maintaining the relations of peace and war, of being
responsible in their political character for any violation
of their engagements, or for any aggression committed
on the citizens of the United States, by any individual of
their community. Laws have been enacted in the spirit
of these treaties. The acts of our government plainly rec-
ognise the Cherokee nation as a state, and the courts are
bound by those acts.®"
Shortly thereafter, two missionaries, Worcester and Butler,
were indicted in the Superior Court of Gwinnett County for re-
siding in that part of the Cherokee country attached to Georgia
by recent state laws, in violation of a legislative act which for-
bade the residence of whites in Cherokee country without an oath
of allegiance to the state and a license to remain.®® Mr. Worces-
ter pleaded that the United States had acknowledged in its
treaties with the Cherokees the latter’s status as a sovereign
nation and as a consequence the prosecution of state laws could
not be maintaired. He was tried, convicted and sentenced to 4
years in the penitentiary,
On a writ of error the case was carried to the Supreme Court
of the United States, where the Court asserted its jurisdiction
and reversed the judgment of the Superior Court for the County
of Gwinnett in the State of Georgia, declaring that it had been
pronounced under color of a law which was repugnant to the
Constitution, laws and treaties of the United States. Chief
Justice Marshall in delivering this opinion examined the recitals
of the various treaties with the Cherokees and proceeded to
point out:
* * * They [state laws] interfere forcibly with the
relations established between the United States and the
Cherokee nation, the regulation of which, according to the
settled principles of our constitution, are committed ex-
clusively to the government of the Union. They are in
direct hostility with treaties, repeated in a succession of
years, which mark out the boundary that separates the
Cherokee country from Georgia ; guaranty to them all the
land within their boundary; solemnly pledge the faith of
the United States to restrain their citizens from trespass-
ing on it; and recognise the pre-existing power of the
nation to govern itself. They are in hostility with the acts
of congress for regulating this intercourse, and giving
effect to the treaties, * * *%%

pp. 21-22). The Indians were advised that refusal meant end of fed-

eral protection and abandonment to state laws (Abel, op. cit., p. 382;

Foreman, op. cit., pp. 231-232.)

38 See Worcester v. Georgia, 6 Pet. 515 (1832).
op. cit., pp. 229-230.

7 Cherokee Nation v. Georgia, 65 Pet. 1, 16 (1831).
sec. 3.

%8 Foreman, op. cit. p. 235.

3% Worcester v. Georgia, 6 Pet. 515, 561, 562, (1832). On the failure
of Georgia to abide by the Supreme Court decision, see Chapter 7, sec. 2.

See also, Foreman,

See Chapter 14,
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In September 1831, the President sent Benjamin F. Currey of
Tenuessee into the Cherokee country to superintend the work of
enrolling the natives for the journey to the west.*® Currey found
the task difficult and slow, only 71 families enrolling by Decem-
ber.*® The Cherokees were divided on removal, one group headed
by John Ridge favorable to emigration, another faction remaining
loyal to their chief, John Ross, and opposed to the program.*®
In 1834 the Ridge faction negotiated a sweeping treaty for re-
moval which failed of ratification by the Cherokee council.*®

In 1835, delegates from both factions were sent to Washington.
After the Ross group had refused the President’s terms, negotia-
tions were opened with the opposing party, and on March 14 an
agreement was drawn up which was not to be considered binding
until it should receive the approval of the Cherokee people in
full council.®™

At a full council meeting in October 1835, at Red Clay, Ten-
nessee, both factions, temporarily abandoning their quarrels,
united in opposition to this treaty and rejected it.** Another
meeting was then called at New Echota, and a new treaty was
negotiated and signed.®®

By Article 1, the Cherokee Nation ceded all their land east
of the Mississippi River to the United States for $5,000,000.

Article 2 of this instrument recites that whereas by treaties
with the Cherokees west of the Mississippi, the United States had
guaranteed and secured to be conveyed by patent a certain ter-
ritory as their permanent home, together with “a perpetual outlet
west,” provided that other tribes shall have access to saline
deposits on said territory, it is now agreed “to convey to the said
Indians, and their descendants by patent, in fee simple * * *”
certain additional territory.

The estate of the Cherokees in their new homeland (by Art. 2,
7,000,000 acres and an additional 800,000 acres) has been
variously called a fee simple,”” an estate in fee upon a condition
subsequent,*® and a base, qualified or determinable fee.*®

Article 5§ provides that the new Cherokee land should not be
included within any state or territory without their consent, and

3% The methods which were employed at this time have been described
thus : '

. Intrigue was met by intrigue. Currey secretly employed intel-
ligent mixed-breeds for a liberal compensation to circulate among
the Indians and advance arguments calculated to break down their
Texistance. * * *  Plied with liquor, the Indians were charged
with debts for which their property was taken with or without
process of law. (Foreman, op cit., p. 236.)

38l Ihid., p. 241.

362 Abel, op. cit. fn. 352 p. 403.

263 Treaty of June 19, 1834 (unratified). This treaty ceded to the
United States all the Cherokee land in Georgia, North Carolina, Tennes-
see, and Alabama, and the Indians agreed to move west. Abel, op. cit.,
p. 403 ; Foreman, op cit., pp. 264, 265.

%« Treaty of March 14, 1835 (unratified). By this treaty the tribe
ceded all its eastern territory and agreed to move west for $4,500,000.
Foreman, op cit., p. 266 ; Abel, op. cit. pp. 403, 404,

%5 Foreman, op. ¢it., pp. 266-267.

3% December 29, 1835, 7 Stat, 478, 488 (Supplement). The events
leading to this treaty are analyzed in L. K. Cohen, The Treaty of New
Echota (1936), 3 Indians at Work, No. 19.

367 Cherokee Nation v. Southern Kansas Railway Co., 135 U. S. 641
(1890). 1In United States v. Rogers, 23 Fed. 658, 664 (D. C. W. D. Ark.
1885), the court insisted :

* * * By looking at the title of the Cherokees to their lands,
we find that they hold them all by substantially the same kind of
title, the only difference being that the outlet is incumbered with
the stipulation that the United States is to permit other tribes
to get salt on the Salt plains. With this exception, the title of
the Cherokee Nation to the outlet is just as fixed, certain, exten-
sive, and perpetual as the title to any of their lands.

The President and Senate in concluding a treaty, can lawfully covenant
that a patent should issue to convey lands which belong to the United
States. Holden v. Joy, 17 Wall. 211 (1872).

38 Holden v. Joy, 17 Wall. 211 (1872).

¥ United States v. Reese, 27 Fed. Cas. No. 16,137 (D. C. Mass. 1868).
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that their right to make laws not inconsistent with the Consti-
tution or intercourse acts should be secured.*

The New Echota treaty also provided (Art. 12) under certain
conditions, reservations of 160 acres for those who wished to re-
i *® and for settlement of claims (Art.

main east of the Mississippi
13) for former reservations. In addition a commission was es-

tablished (Art. 17) to adjudicate these claims.’™

2. Chickasaws.—Although the domain of the Chickasaw Nation
was considerably restricted by the treaties of 1816 ** and 1818 "
it was not until 1830 that the subject of “removal” was given
serious consideration. During the summer of that year, the
President met the principal chiefs of the Chickasaw Nation and
warned them that they would be compelled either to migrate to
the west or to submit to the laws of the state”™ After several
days of conference a provisional treaty * was signed. However,
performance was conditional upon the Chickasaws being given
a home in the West on the lands of the Choctaw Nation, and as
the two nations could come to no agreement the treaty remained
unfulfitled.*” Nevertheless, white infiltration into Chickasaw
land east of the Mississippi was accelerated, and the problem
of removal became a pressing government problem.*®

On October 20, 1832,* another treaty for removal was nego-
tiated in which all of the land of the tribe east of the Mississippi

49 In Cherokee Nation v. Southern Kansas Railway Co., 135 U. 8. 641
(1890), the Supreme Court commented on this clause:

* * * By the Treaty of New Echota, 1835, the United Stutes
covenanted and agreed that the lands ceded to the Cherokee Nation
should at no future time, without their consent, be included with-
in the territorial limits or jurisdiction of any State or Territory,
and that the government would secure to that nation ‘“‘the right
by their national councils to make and carry into effect all such
laws as they may deem necessary for the government of the per-
sons and property within their own country, belonging to their
people, or such persons as have connected themselves with them ;”
* *« »  Put peither these nor any previous treaties evinced
any intention, upon the part of the government, to discharge
them from their condition of pupilage or dependency, and consti-
tute them a separate, independent, sovereign people, with no
superior within its limits. * * * (P. 654.)

31 The Indians who remained behind under this provision dissolved
their connection with the Cherokee Nation (Cherokee Trust Funds, 117
U. S. 288 (1886)), without becoming citizens either of the United States
or North Carolina. United States v. Boyd, 83 Fed. 547 (C. C. A. 4, 1897).

In later years some of the ceded Clhierokee lands were bought back by
Cherokees who resisted removal. In 1925 this land was reconveyed to
the United States in trust by Indians for disposition under the Act of
June 4, 1924, 43 Stat. 376. See Historical Note, 25 U. 8. C. A. 331.

12 That the President has power to appoint new commissioners there
being no limitation to this authority, except the fulfillment of its pur-
poses, but that the expenses cannot be defrayved out of the Clierokees’
fund is the advice of the Attorney General. 16 Op. A. G. 300 (1879);
4 Op. A. G. 73 (1842). See also 5 Op. A. G. 268 (1850) ; H. Rept. No.
391, 28th Cong., 1st sess. (1844).

312 Treaty of September 20, 1816, 7 Stat. 150. For certain ceded lands
north and south of the Tennessee River, the Indians received $12,000 per
annum for 10 years (Arts. 2 and 3).

Article 7 prohibits the licensing of peddlers to trade within the Chicka-
saw Nation and describes the activities of the trader as a disadvantage
to the nation.

s14 Treaty of October 19, 1818, 7 Stat. 192, construed in Porterfield v.
Clark, 2 How. 76, 83 (1844). All Chickasaw land north of the south
boundary of Tennessee was ceded for $300,000—$20,000 annually for 15
years (Arts. 2 and 3).

%6 Foreman, op. cit., p. 193. Each of the Chickasaw chiefs was to
receive four sections of land if the treaty were ratified.

37 Treaty of September 1, 1830 (unratified).

317 Several official attempts were made by the Government to persuade
the Chickasaws of the desirability of amalgamating with the Choctaws.
Foreman, op. cit., pp. 193-196.

%8 Ibhid., p. 197,

3197 Stat. 381. Supplementary and explanatory articles (7 Stat. 388)
adopted October 22, 1832. Art. 9 is of interest. The Chickasaws

“* ® * will always need a friend to advise and direct
them. * * * There shall be an agent kept with the Chicka-
saws as heretofore, so long as they live within the jurisdiction
of the United States as a nation * * . And whenever the
office of agent shall be vacant, * * * the President will pay
due respect to the wishes of the nation * * %,
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was ceded to the United States * t0 be sold at public auction.™
Article 4 provides:

* * * that the Chickasaw people shall not deprive

themselves of a comfortable home, in the country where
they now are, untill they shall have provided a country
in the west to remove to * * * It is therefore agreed
* % % that they will endeavor as soon as it may be in
their power, after the ratification of this treaty, to hunt out
and procure a home for their people, west of the Missis-
sippi river, * * * they are to select out of the sur-
veys, a comfortable settlement for every family in the
Chickasaw nation, to include their present improvements,
if the land is good for cultivation, and if not they may
take it in any other place in the nation, which is unoc-
cupied by any other person. * * * A]l of which tracts
of land, so selected and retained, shall be held, and
occupied by the Chickasaw people, uninterrupted until
they shall find and obtain a country suited to their wants
and condition. And the United States will guaranty to
the Chickasaw nation, the quiet possession and uninter-
rupted use of the said reserved tracts of land, so long as
they may live on and occupy the same. * * *

Despite the guarantee of the United States to the Chickasaws
of the “quiet possession and uninterrupted use” of the reserved
tracts,”® white settlers continued to overrun and occupy their
country unlawfully.® Furthermore, the problem of finding
land in the West proved a difficult one. Finally convinced of
the need for amending the treaty in certain particulars, the
Government consented to the conclusion of another treaty on
May 24, 1834.* This altered the program of removal, granted
in fee certain reservations, while asserting that the Chickasaws
“still hope to find a country, adequate to the wants and support
of their people, somewhere west of the Mississippi * * *7*

By Article 2, the Chickasaws on their removal west were to
be protected by the United States from the hostile prairie
tribes. They pledged themselves never to make war on another
tribe, or on whites, “unless they are so authorized by the
United States.” Article 4 set up a commission of Chicka-
saws to pass on the competency of members of the tribe to
handle and sell their land. Articles 5 and 6 listed the cases in
which reservations could be granted in fee, and determined
the amount of land in each case’ Article 9 provided that
funds from the sale of Chickasaw lands be used for schools,
millg, blacksmith shops, etc.®™

3. Choctaws.—By 1820 it was evident that the Choctaws,
disturbed by the number of settlers who were pouring into the
rich valleys of the Mississippi, would consent to “removal.” Ac-

3% Ibid., Art. 1.

381 I'bid., Art. 2.

32 Ihid, See Arts. 4 and 15.

38 Foreman, op. c¢it. p. 199.

33t Treaty of May 24, 1834, 7 Stat. 450.
previous treaties the word ‘“‘cede” was used.
their homes” is used (Art. 2).

385 Art. 2. Such land was not found until 1837, when the Chickasaws
purchased a large tract of land from the Choctaws. Foreman, op. cit.
p. 203.

38 For opinion tbat a widow keeping house and having children
or other persons residing with her, except slaves, is the head of a family
unless said children or other persons are provided for under the sixth
and eighthl articles; that as many Indian wives as were living with
their children apart from their husbands (though wives of the same
Indian) are ‘“heads of a family” within the meaning of the fifth article
of the treaty, see 3 Op. A. G. 34, 41 (1836). And see, on the scope of
investments under Art. 11, 3 Op. A. G. 170 (1837).

Title to reservations was complete when the locations were made
to identify them. Best v. Polk, 18 Wall. 112 (1873).

For details concerning the number of claimants for lands; the num-
per approved; and the names of the assignees of those Indians who
obtained lands pursuant to the provisions of the Chickasaw treaty made
at Washington in 1834, see H. Rept. No. 190, 29th Cong. 1st sess.,
vol. VI (1846).

387 Also see sec. 3C3 of this Chapter.

It is of interest that in
In this the phrase “abandon
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cordingly negotiations were begun and on October 13, 1820, the
Indians ceded to the United States the “coveted tract” in western
Mississippi ®* for land west of the Mississippi between the
Arkansas and Red rivers.™

Article 4 of the treaty contains the guarantee that the boun-
daries established should remain without alteration

* % % qyntil the period at which said nation shall be-

come so civilized and eulightened as to be made citizens
of the United States, and Congress shall lay off a limited
parcel of land for the benefit of each family or individual
in the nation.

Article 12 gives the agent full power to confiscate all whiskey ex-
cept that brought under permit into the nation. 7This appears
to be the first attempt by treaty to regulate traffic in ligquor.

Shortly after the treaty was signed it was discovered that a
part of Choctaw’s new country was already occupied by white
settlers.”” The President called to Washington delegates from
the Choctaw Nation to reconsider the witter and negotiate
another treaty. This was done on January 20, 1825,** and the
Choctaws for £6,000 a year for 16 years (Art. 3), and a perma-
neut annuity of $6,000 (Art. 2), ceded back all the land lying
east of a line which today is the boundary between Arkansas
and Oklahoma. By Article 4 of the 1825 treaty it is also agreed
that all those who have reservations under the preceding treaty
“shall have power, with the consent of the President of the
United States, to sell and convey the same in fee simple.” Article
T calls for the modification of Article 4 of the preceding treaty
so that the Congress of the United States shall not exercise the
power of allotting lands to individuals without the congent of the
Choctaw Nation.

A few years later, federal agents, anxious to speed up the mi-
gration program under the Removal Act of 1830 ** held another
series of conferences in the Choctaw Nation.

At Dancing Rabbit Creek, at a conference characterized by
generous present-giving,”™ a treaty was signed on September 27,
1830.*° By this agreement the Choctaws ceded the remainder o.
their holdings east of the Mississippi to the United States
Government in return for

* % * g tract of country west of the Mississippi River,

in fee simple to them and their descendants, to inure

to them while they shall exist as a nation and live on
it, * * %3¢

8 Treaty of Doak’s Stand of October 18, 1820, 7 Stat. 210. Construed
in Choctaw Nation v. United States, 119 U. S. 1 (1886) ; United States V.
Choctaw Nation, 179 U. 8. 494, 507 (1900) ; Mulien v. United States, 224
U. S. 448, 450 (1912). In Elk v. Wilkins, 112 U. S. 94, 100 (1884), this
treaty was cited in support of the statement that the alien and dependent
condition of the members of the Indian tribes could not be put off at their
own will without the action or assent of the United States. In I'leming
v. McCurtain, 215 U. S. 56, 59 (1909), the Supreme Court deciared that
by this treaty the United States ceded certain lands to the Choctaw
Nation with “no qualifying words.”

39 Abel, op cit. fn. 352, p. 286. The tract was coveted particularly by
the state of Mississippi. See Art. 1.

390 Art. 2.

1 Ahel, op. cit., pp. 286-287.

32 Treaty of January 20, 1825, 7 Stat. 234, construed in 2 Op. A. G. 465
(1831), and 3 Op. A. G. 48 (1836).

%93 Act of May 28, 1830, 4 Stat. 411, R. 8. § 2114, 25 U. S. C. 174.

3% The expense account for the negotiations of Dancing Rabbit Creek
submitted by the federal commissioners included items of $1,409.84 for
calicos, quilts, razors, soap, etc. Sen. Doc. No. 512, 23rd Cong. 1st sess.,
pp. 251-255.

395 7 Stat. 333. This was the first treaty made and ratified under the
Removal Act of May 28, 1830, 4 Stat. 411.

36 Art. 2. In 1909 the United States Supreme Court examined this
particular provision and ruled that this was a grant to the Choctaw
Nation and was not to be held in trust for members of the tribe, which
upon dissolution of the tribal relationship would confer upon each indi-
vidual absolute ownership as tenants in common. Fleming v. McCurtain,
215 U. S. 56 (1909). See Chapter 15, sec 1A.
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This tract was the same as that in the Treaty of January 20,
1825.%7

Provision is also made for reservations of land to individual
Indians in Articles 14 *® and 19.*® 1In Article 14, it is also stipu-
Jated that a grant in fee simple shall issue upon the fulfillment of
certain conditions.*®

Whether a true construction of Article 14 created a trust for
the children of each reservee was one of the questions before the
United States Supreme Court in Wilson v. Wall. Said the Court:

The parties to this contract may justly be presumed to
have had in view the previous custom and usages with
regard to grants to persons “desirous to become citizens.”
The treaty suggests that they are “a people in a state of
rapid advancement in education and refinement.” But it
does not follow that they were acquainted with the doc-
trine of trusts. * * ** (P 87.)

The following provisions of Article 4 of the Treaty of Dancing
Rabbit Creek deserve to be noted:

The Government and people cf the United States are
hereby obliged to secure to the said Choctaw Nation of
Red People the jurisdiction and governmment of alt the
persons and property that may be within their limits west,
so that no Territory or State shall ever have a right to
pass laws for the Government of the Choctaw Nation of
Red People and their descendants; and that no part of the
land granted them shall ever be embraced in any Territory
or State; but the U, S. shall forever secure said Choctaw
Nation from and against, all laws except such as from
time to time may be enacted in their own National Coun-
cilg, not inconsistent with the Constitution, Treaties, and
Laws of the United States; * % #*2%2

%77 Stat. 234.

398 Article 14 provided reservations of land for those electing to remain
and become citizens of the states. Such persons retained their Choctaw
citizenship, but lost their annuity if they removed. That in the event
of the death of reservees under the fourteenth article of the treaty of
1830, before the fulfillment of the condition precedent to the grant in
fee simple of the reserve, the interest thereby acquired passes to those
persous who under state laws succeed to the inheritable interest of the
individual in question. See 3 Op. A. G. 107 (1836).

If an Indian was prevented by the force or fraud of individuals having
no authority from the Goverument from complying with the conditions
of Article 14 of the treaty of Dancing Rabbit Creek, it is considered by
the Attorney General that the remedy was against such individuals,
although if permanent dispossession was produced by the sale of the land
by the Government (even though he might have temporarily lost posses-
sion by such tortious acts) his claim is still valid. 4 Op. A. G. 513
(1846). And see, on eligibility to receive reservations, 5 Op. A. G. 251
(1850).

3% No forfeiture has resulted from the fraudulent acts of the agent of
the Government who induced claimants to apply for reserves under the
nineteenth article, and which were located for them, but for which
patents have not been demanded. nor issued. See 4 Op. A. G. 452 (1845).

To the effect that the essential provisions of the Choctaw treaty of
1830 must take precedence over any rights claimed under the preemption
laws, but that regulations to carry treaty into effect need not be inflex-
ible and may be modified in any way not inconsistent with the treaty. See
3 Op. A. G. 365 (1838).

%00 Residence for 5 years after ratification of the treaty with the inten-
tion of becoming a citizen, is a condition.

1 Wilson v. Wall, 6 Wall, 83, 87-90 (1867).

402 Tn a negligence action brought in error to the United States Court
in the Indian Territory, the defense advanced was a general denial and
a plea of the statute of limitations which, it was claimed, was in force
in the Indian Territory when that country was a part of the territory
of Missouri, and remained in force notwithstanding the separation of the
territory. This Circuit Judge Caldwell denied, calling attention to the
treaty with the Choctaw Nation of September 27, 1830, 7 Stat. 333, by
which the United States Government “bound itself in the most solemn
manner to exclude white people from the territory, and never to permit
the laws of any state or territory to be extended over it.” St. Louis &
S. F. R. Oo. v. O’Loughlin, 49 Fed. 440, 442 (C. C. A. 8, 1892).

That this does not empower the Choctaws to punish by their own
laws white men who come into their nation, see 2 Op. A. G. 693 (1834).
And see Chapter 7, sec. 9.
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the Mississippi; and how do we know that we would not
be -encroaching on the people of other nations?**

Finally after days of unavailing speech-making the conference
was adjourned. However, one Commissioner, Duncan G. Camp-
bell, aware that one faction in the Creek Nation headed by Wil-
liam McIntosh “* favored migration, brought about the resump-
tion of treaty negotiations at Indian Springs, its stronghold in
Georgia.*”

Significantly the Great Chief of the Creeks, Little Prince, and
his second in command, Big Warrior, were absent, having dis-
patched a representative to the treaty council to protest against
the lack of authority of those in attendance.*”® Undiscouraged,
Campbell continued the negotiations and on February 12, 1825,
a treaty was coucluded providing for the surrender of certain
Creek heldings for $400,000 for lands of “like quantity, acre for
acre, westward of the Mississippi.” **

A vear later a new treaty *® was negotiated and referred to
the Senate which refused its “advice and consent.” *" A few
days later a supplementary article **®* providing for an additional
cession of land was submitted and with this alteration, the treaty
received Senate confirmation.*®

Here, however, the matter did not end. Georgia now denied
that treaties with the Indians had the same effect as those
with civilized nations and asked that the whole question of
claims under the Treaty of 1821 be reconsidered. This was
refused by the Attorney General of the United States who
declared :

The matter of this objection requires to be coolly
analyzed.

First, they are an unciviliced nation. And what then?
Are not the treaties whieli are made with them obliga-
tory on both sides? It was made a question in the age
of Grotius, whether treaties made by Christians with
heathens were obligatory on the former. ‘“This discus-
sion,” says Vattel (book ii, chap. xii, sec. 161), “might
be necessary at a timme when the madness of party still
darkened those principles which it had long caused to
be forgotten; but we may venture to believe it would
be superfluous in our age. The law of nature alone regu-
lates the trcaties of nations. The difference of religion
is a thing absolutely foreign to them. Different people
treat with each other in quality of men, and not under
the character of Christians or of Mussulmans. Their

420 Talk, December 8, 1824, Journal of Procecdings, cited in Abel, op cit.,
p. 337.

421 A mixed blood, cousin of Governor Troup of Georgia, and leader
of the lower Creek towns (Abel, op. cit., p. 335).

22 Campbell had suggested various ways of securing the Creek signature
to a “removal” treaty. Finally he was informed that the President would
not countenance a treaty unless it were made “in the usual form, and
upon the ordinary principles with which Treaties, are held with Indian
tribes * * *7” Indian Office Letter Books, Series II, No. 1, pp. 309~
310, cited in Abel, op. cit., p. 339.

423 Abel, op. cit., p. 340.

4247 Stat. 237.

423 Art, 2. All Creek holdings within the State of Georgia were in-
cluded in the cession.

428 Treaty of Washington of January 24, 1826, 7 Stat. 286.

27 Abel, op. cit., p. 352.

428 Supplementary article of March 31, 1826, 7 Stat. 289.

420 In the Cominittee of the Whole, Berrien of Georgia, asked that the
first article be altered so that the Indian Spring Treaty could be abrogated
without reflecting upon its negotiation. This was refused. Berrien and
five others were the only members of the Senate who on the final vole
refused to consent to ratification. Afterwards, Berrien admitted that he
had voted against the treaty because he felt that it did not contain
enough of an inducement to migration. American State Papers, Indian
Affairs I1, pp. 748-749, cited in Abel, op. cit., p. 352.

Before the whole matter was settled to the satisfaction of Georgia,
which claimed that more than the described territory should have been
relinquished, another treaty of cession was negotiated. Treaty of Novem-
ber 15, 1827, 7 Stat. 307.

59

common safety requires that they should treat with each
other, and treat with security. * * *

What Vattel says of difference of religion is equally ap-
plicable to this objection * * * And that civilization
which should claim an exemption from the full obliga-
tions of a treaty, or seek to narrow it by construction, on
the ground that the other party to the treaty was un-
civilized, would be as little entitled to our respect as the
religion which should claim the same consequences on
the ground that the other treating party was a heathen.*

With the departure from the Presidency of John Quincy
Adams the strict observance of treaty obligations with the
Indian tribes ceased to be an accepted national policy. Hence-
forth the emphasis was to be on “removal,” and a few days
after his inauguration Andrew Jackson insisted that it was neces-
sary for the Creeks to migrate as soon as possible.*®® In vain
the Creeks protested.”™ Their delegation to Washington was
granted an audience on the condition that they would be fully
empowered to negotiate in conformity with the wishes of the
Government.*® Finally, a treaty was concluded March 24,
1832,** and all the Creek land east of the Mississippi passed into
the possession of the Federal Government.

By article 14 of this agreement, the Unitd States solemnly
promised tribal self-government to the Creeks. A number of
years later this guarantee figured in a charge to the jury regard-
ing robbery committed in the Indian country. The court in
denying that the Indian country was under the sole and exclusive
jurisdiction of the United States said:

* ¥ * A sole and exclusive jurisdiction would exclude
all Indian laws and regulations, punish crimes committed
by Indian on Indian, and regulate and govern property
and contracts and the civil and political relations of the
inhabitants, Indians and others, in that country. It would
be wholly opposed to a self-government by any Indian
tribe or nation. This self-government is expressly recog-
nized and secured by several treaties between the United
States and Indian tribes in the Indian country attached
by the act of 1834 to Arkansas or Missouri District for
certain purposes. This may be seen from the treaty with
the Choctaws in 1830, and the treaty with the Creeks in
1832, and other Indian treaties., * * *% (P, 1004.)

For a number of years it was alleged that the United States
had not fulfilled its obligations under this treaty. Suit was
brought by the Creek Nation in the Court of Claims under the
jurisdictional act of May 24, 1924,® The plaintiff sought to
recover the 1837 value of the entire reserves except as to those
sales for which it had been proved that the owners received the
stipulated “fair consideration,” alleging that the Government

402 Op. A. G. 110, 135-136 (1828). See zlso sec. 1, supra, fn. 5.

431 Indian Office Letter Books, Series II, No. 5, pp. 373-375, cited
in Abel, op. cit. fn. 352, p. 370.

42 Op February 6, 1832, the Head Men and Warriors of the Creek
Indians addressed the Congress of the United States entreating them not
to insist on the program of removal pointing out “We are assured
that, beyond the Mississippi, we shall be exempted from further exaction ;
* * * (Can we obtain * * * agsurances more distinct and posltive,
than those we have already received and trusted? Can their power
exempt us from intrusion in our promised borders, if they are In-
competent to our protection where we are? * * * H. Doc. No.
102, 22d Cong., 1st sess. (1832), vol. 3, pp. 1, 3.

433 Indian Office Letter Books, Series II, No. 7, p. 422, cited in Abel,
op. cit., pp. 387—388.

447 Stat. 366. (This was amended in certaln particulars by treaties
of February 14, 1833, 7 Stat. 417, and November 23, 1838, 7 Stat. 574.)
Article IV of the Treaty ef February 14, 1833, 7 Stat. 417, expressly
mentioned the Seminole Indians in Florida and provided for a perma-
nent and comfortable home on the lands of the Creek Nation according
to treaty negotiations with the SemInoles May 9, 1832, 7 Stat. 368.

485 Anonymous, 1 Fed. Cas. No. 447 (C. C. Missouri 1843). And see
Atlantic and Pacific Railroad Co. V. Mingus, 165 U. 8. 413, 435,436
(1897). See Chapter 23.

6 C, 181, 43 Stat. 139,
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failed to remove intruders from the country ceded as guaranteed
by Article V of the treaty and that as a result it became impos-
sible to fulfill Articles IT and IIT involving the surveying and
selection by the Indians, of reserved lands. While the Court of
Claims found that the Creek Nation, with certain exceptions, had
waived all claims and demands in a subsequent treaty, its holding
on the execution of this treaty is illuminating:

* #* * While the record leaves no room for doubt that

most dastardly frauds by impersonation were perpetrated
upon the Indians in the sales of a large part of the re-
serves, the conclusion is justified, and we think inescap-
able, that because of repeated investigations prosecuted
by the Government these frauds were largely eliminated.
The investigations were conducted by able and fearless
men and were most thorough. Hvery possible effort was
exerted by them to have individual reservees who claimed
they had been defrauded to present their claims. Chiefs
of the nation were invited to bring to the attention of the
investigators all claims of fraudulent practices upon the
Indians, and were assured all claims would be considered
and justice done. Hundreds of contracts upon investiga-
tion were found to have been fraudulently procured and
their cancellation recommended by the investigating
agents. While the identity of the particular cases investi-
gated and found to have been fraudulent, and the final
action of the Government on the agent’s reports recom-
niending the reversal of such cases are not disclosed, it is
manifest their recommendations were in the main fol-
lowed and new contracts of sales were made, certified to
the President and approved by him. (Pp. 260-261.)*"

5. Florida Indians.**—One of the problems arising from the
treaty with Spain by which the Floridas *® were acquired was
that of the proper disposition **® of the Indians who inhabited
that region.*®  In some quarters it was insisted that the Indians
had been living in the territory by sufferance only and even if
this were not true their lands were now forfeit by conquest.*®
General Jackson in particular was outspoken in his opposition
te treating with the Indians, asserting that if Congress were
ever going to exercise its power over the natives it could not do
better than to begin with these “conquered” natives.*®

After 2 years of considering the various viewpoints, concen-
tration in Florida was decided upon, and President Monroe
appointed comunissioners to treat with the Florida Indians. The
result was the Treaty of Camp Moultrie of September 18, 18234
Article 1 of this instrument recites that—

The undersigned chiefs and warriors, for themselves and
their tribes, have appealed to the humanity, and thrown

97 Oreck Nation v. The United States, 77 C. Cls. 226, 252, 260 (1933).
On alleged diveision of Creek Orphan fund under Article II; distinctions
as to issuing of patents on individual reserves under II, III, IV, as to
state citizenship and right to patent, Art. 4. See 16 Op. A. G. 31
(1878) ; 3 Op. A. G. 288 (1837), 585 (1840).

13% See fn. 417, supra.

4 Treaty of February 22, 1819 ; October 29, 1820, with Spain, ratified
by United States, February 18, 1821, 8 Stat. 252,

40 In 1821, a subagent, Penieres, was appointed for the Florida Indians.
by Jackson (then Governor) to explore the country, determine the num-
ber of Indians, and prepare them either for concentration in Florida
or for removal elsewhere. Abel, op. cit., p. 328.

1 They were known as Seminoles (“separatist”) and consisted of de-
scendants of Creek Tribes, Hitchiti, Yamasee, Yuchi, and a Negro ele-
ment. TForeman, op. cit., p. 315.

42 Abel, op. cit., p. 328. The first Seminole War, with General Andrew
Jackson in command, had ended in 1818, disastrously for the Indians.
Escape by runaway slaves into their territory continued, as did the
subsequent white raids. Foreman, op. cit., p. 318.

445 Abel, op. cit., p. 329.

+#47 Stat. 224, For the first time (Art. 7) recognition is taken of
the fugitive slave problem and the Indians agree to prevent such indi-
viduals from taking refuge, and to apprehend and return them for a
compensation. See also Treaty of June 18, 1833, 7 Stat. 427, in which
the Appalachicola Band of Indians relinquished all privileges to which
they were entitled by this treaty (Art. 1).
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themselves on, and have promised to continue under, the
protection of the United States, and of no other nation,
power, or sovereign; and, in consideration of the promises
and stipulations hereinafter made, do cede and relinquish
all claim or title which they may have to the whole
territory of Florida * * *,
In return the United States (Art. 4) “assigned” land with a
guarantee of peaceable possession, and gave them (Art. 3) in ad-
dition to implements, stock and an annuity, protection against all
persons
* % * provided they conform to the laws of the United
States, and refrain from making war, or giving any insult
to any foreign nation, without having first obtained the
permission and consent of the United States.
An additional article granted to six chiefs permission to remain
and large tracts of lands.

Soon it was obvious that the territory assigned was unsatis-
factory. Agriculture was impossible in the swamps of the in-
terior. Although as provided by Article 9 the boundary line
was to be extended to find “good tillable land,” it still failed to
afford the tribe adequate means of support.**

Friction developed between Indians who remained and white
settlers, and between the removed Indians and whites search-
ing for runaway slaves. The plight of those who had removed
grew steadily worse.*

In 1832 at Payne’s Landing, they were persuaded to migrate,
although the treaty *’ was not to be considered binding until an
initial party explored the west and found a suitable home. How-
ever, in 1833 the chiefs who undertook this preliminary search,
without authority to do so, signed another treaty ** which was
construed to make removal under the early treaty obligatory
instead of conditional. This treaty was never accepted by the
tribe, and large scale removal of Seminoles never took place.*?

6. Other tribes.—In the Northwest Territory a treaty of
removal was concluded with the Delaware Indians on October
3, 1818.*°  Article 2 of this agreement binds the United States in
exchange for land in Indiana “* * * to provide for the
Delawares a country to reside in, upon the west side of the
Mississippi, and to guaranty to them the peaceable possession
of the same.”

The next year treaties signed at Edwardsville, Illinois,* and
at Fort Harrison ** provided for exchange of Kickapoo lands
from Indiana and Illinois to Missouri territory. By the terms of
the Edwardsville treaty (Art. 6) the United States ceded to the
Indians and their heirs forever a certain tract of land in Mis-
souri territory, provided that *“the said tribe shall never sell
the said land without the consent of the President of the
United States.” Article 4 of the Fort Harrison treaty refers
to the contemplation by the tribe of Kickapoos of the
Vermilion, of “removing from the country they now occupy
& * *

In 1824, a treaty ** with the Quapaw Nation was concluded,
whereby the Quapaws ceded all their land in Arkansas territory
and agreed to remove to the land of the Caddo Indians (Art. 4).

These agreements were for a number of years the major at-
tempts made by the United States to persuade the Indians of

5 Abel, op. cit., pp. 330-334; Foreman, op. cit., pp. 318-319.

4“6 Foreman, op. cit. pp. 318-320.

4“7 Treaty of May 9, 1832, Preamble and Art. 1, 7 Stat. 368.

#8 Treaty of March 28, 1833, 7 Stat. 423. This treaty was the cause
of the second Seminole War. Foreman, op. cit., p. 321. Some of the
Indians fled to the swamps where desultory fighting went on for years.

9 Foreman, op. oit., p. 323.

40 Treaty of October 3, 1818, 7 Stat. 188.
treaty, September 24, 1829, 7 Stat. 327.

%1 Treaty of July 30, 1819, 7 Stat. 200.

2 Treaty of August 30, 1819, 7 stat. 202.

%3 Treaty of November 15, 1824, 7 Stat, 232.

And see supplement to this
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that region to exchange their holdings for land lying else-
where.® Then, in the autumn of 1832 four treaties were
negotiated at Castor Hill, Missouri, which assured the departure

from Missouri of the remnants of the Kickapoos,” the

Shawanoes and Declawares,” the Kaskaskias and Peorias,*
and the Piankeshaws and Weas.”® In the meantime other
federal commissioners were negotiating with the bands of
Pottawatomies, who inhabited Indiana, Illinois, and Michigan.
Although a number of treaties *° providing for cession of their
land were concluded with them, it was not until late in 1834
that their signature was secured to the first of a series of
“removal” treaties.** The treaty of February 11, 1837, pro-
vided for final removal within 2 years.

For a number of years the white settlers in the Northwest
and the Sacs and Foxes had clashed. 1In 1804‘* the United
Tribes of Sac and Fox Indians had made a treaty of limits
with the United States. The white settlers interpreted that to
mean relinquishment of all claims east of the Mississippi.
This cession the Sacs and Foxes never recognized.*® Dissatis-
faction was further increased by the treaties of August 4.
1824 ** August 19, 1825,*" and July 15, 1830.*® After the making
of the last treaty, the Indians left on their winter hunt and
upon returning discovered that their lands north of Rock
River, which had heen in dispute for some time, had been
surveyed and sold during their absence. Hostilities ensued.
At the battle of Bad Axe, August 2, 1832, the Winnebagoes and
the Sacs and Foxes were defeated.*” In the treaties of Fort
Armstrong which resulted, the United States secured from the
Winnebagoes all their claims east of the Mississippi,* and from

44 Treaties of cession were common during this period, but outright re-
moval to exchanged lands was not.

45 Treaty of October 24, 1832, 7 Stat. 391.

456 Treaty of October 26, 1832, 7 Stat. 397.

457 Treaty of October 27, 1832, 7 Stat. 403.

48 Treaty of October 29, 1832, 7 Stat. 410.

489 Treaty of October 2, 1818, with the Potawatamie, 7 Stat. 185;
Treaty of August 29, 1821, with the Ottawa, Chippewa, etc., 7 Stat. 218 ;
Treaty of August 19, 1825, with the Sioux and Chippewa, ete., 7 Stat. 272 ;
Treaty of October 16, 1826, with the Potawatamie, 7 Stat. 295; Treaty of
September 19, 1827, with the Potawatamie, 7 Stat. 305; Treaty of Au-
gust 25, 1828, with the United Tribes of Potawatamie, Chippewa, ete., 7
Stat. 315 ; Treaty of Septemiber 20, 1828, with the Potowatami, 7 Stat.
317 ; Treaty of July 29, 1829, with the United Nations of Chippewas, Ot-
tawa, ete., 7 Stat. 320; Treaty of October 20, 1832, with the Potawata-
mie, 7 Stat. 378 ; Treaty of October 26, 1832, with the Pottawatimie, 7
Stat. 394 ; Treaty of October 27, 1832, with the Potowatomies, 7 Stat.
399 ; Treaty of December 4, 1834, with the Potawattimie, 7 Stat. 467 :
Treaty of December 16, 1834, with the Potawattamie, 7 Stat. 468.

40 Treaty of December 17, 1834, 7 Stat. 469 ; Treaty of March 26, 1836,
7 Stat. 490 ; Treaty of March 29, 1836, 7 Stat. 498 ; Treaty of April 11,
1836, 7 Stat. 499 ; Treaty of April 22, 1836, 7 Stat. 500 ; Treaty of April
22, 1836, 7 Stat. 501 ; Treaty of August 5, 1836, 7 Stat. 505 Treaty of
September 20, 1836, 7 Stat. 513 ; Treaty of September 22, 1836, 7 Stat.
514 ; Treaty of September 23, 1836, 7 Stat. 515 Treaty of February 11,
1837, 7. Stat. 532.

417 Stat. 532.

462 Treaty of November 3, 1804, 7 Stat. 84,

463 Abel, op. cit., pp. 388-389.

4+ 7 Stat. 229. Interpreted in Marsh v. Brooks, 8 How, 223, 231, 232
(1850).

457 Stat. 272. Construed in Beecher v. Wetherby, 95 U. S. 517 (1877).
To this treaty the Sioux and the Chippewas, Menominie, Toway, Winne-
bagoe, and a portion of the Ottawa, Chippewa. and Potawattomie tribes
were also parties.

On October 21, 1837, by a treaty with the Sacs and Foxes of Mis-
souri, 7 Stat. 543, the right or interest to the country described in the
second article and recognized in the third article of this treaty, was
ceded to the United States together with all claims or interests under
the treaties of November 3, 1804, 7 Stat. 84 ; August 4, 1824, 7 Stat. 229 ;
July 15, 1830, 7 Stat. 328; and September 17, 1836, 7 Stat. 511.

466 7 Stat. 328.

467 Abel, op. cit., p. 391.

3 Treaty of September 15, 1832, 7 Stat. 370.
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the Sacs and Foxes nearly all of eastern Iowa with the ex-
ception of a small reserve on which they were concentrated.*”

In the following year the Federal Government obtained the
consent of the “United Nation of Chippewa, Ottowa and Pota-
watamie Indians” to a treaty at Chicago, Illinois. In this
treaty *° the United States, in exchange for the land the Indians
held—about 5,000,000 acres including the western shore of Lake
Michigan—granted to them (Art. 2) approximately the same
amount of territory “to be held as other Indian lands are held.”

At about the same time, the Quapaws were concentrated in
the northeast corner of the Indian territory.** This was done
because of the failure of the original plan ** to confine them to
lands occupied by the Caddo Indians.*™

It is not to be assunied that during this period treaty-makers
were occupied with “removal” to the exclusion of all else. In
fact, until 1828, the number of treaties negotialed solely for the
purpose of extinguishing aboriginal title to land predominated.*
Even during the years 1828-40 when the migration program was
at its height, treaties were concluded with the Otoes and Mis-
sourias.” Pawnees,” Menominees,*” the Miamis,”™ (3 treaties)
the Wyandots,* the United Nations of Chippewas, Ottawa, and
Potawatamie Indians, *° Ioways,” Yankton Sioux,” Sioux,** and

469 Treaty of September 21, 1832, 7 Stat. 374.

4 Treaty of September 26, 1833, 7 Stat. 431.

M Treaty of May 13, 1833, 7 Stat. 424.

42 Treaty of November 15, 1824, 7 Stat. 232.

43 The lands given them by the Caddoes proved very poor, hence they
returned to their old home in Arkansas. (Preamble, Treaty of May 13,
1833, 7 Stat. 424

It should be noted that by Treaty of July 1, 1835, the Caddo Indians
(7 Stat. 470) agreed to removal in these terms: “* * * promise to
remove at their own expense out of the boundaries of the United States
* * * and never more return to live settle or establish themselves as a
nation tribe or cominunity of people within the same.”

47 There are 21 of these which have not been noted before: Treaty of
September 29, 1817, with Wyandot, Seneca, ete., 7 Stat, 160 ; Treaty of
September 17, 1818, with Wyandot, Seneca, ete., 7 Stat. 178; Treaty of
Scptember 20, 1818, with Wyandots, 7 Stat. 180; Treaty of October 2,
1818, with Wea Tribe, 7 Stat. 186 (“The United States, by treaty with
the Delaware Indians in 1818, agreed to provide a country for them to
reside in.” United States v. Stone, 2 Wall. 525 (18G4)) ; Treaty of Octo-
ber 6, 1818, with Miame Nation, 7 Stat. 189 ; Treaty of September 24,
1819, with Chippewa Nation, 7 Stat. 203 ; Treaty of June 16, 1820, with
Chippeway Tribe, 7 Stat. 206 (7 Stat. 203 and 7 Stat. 206, construed in
Chippcwa Indians of Minnesota v. United States, 301 U. S. 358, 360
(1937)) ; Spalding v. Chandler, 160 U. 8. 394, 403 (1896) ; Treaty of July
6, 1820, with Ottawa and Chippewa Nations, 7 Stat. 207; Treaty of
August 11, 1820, with Wea Tribe, 7 Stat. 209 ; Treaty of August 5, 1826,
with Chippewa Tribe, 7 Stat. 290 ; Treaty of October 23, 1826, with Miami
Tribe, 7 Stat. 300 ; Treaty of August 11, 1827, with Chippewa, Menomonie,
and Winebago Tribes, 7 Stat. 303; Treaty of August 24, 1818, with
Quapaw Nation, 7 Stat. 176 ; Treaty of September 25, 1818, with Great
and Little Osage Nation, 7 Stat. 183 ; Treaty of June 2, 1825, with Great
and Little Osage Nation, 7 Stat. 240, construed in Holden v. Joy, 17 Wall.
211, 245 (1872) ; Treaty of August 10, 1825, with Great and Little Osage
Nations, 7 Stat. 268 ; Treaty of June 3, 1825, with Kansas Nation, 7 Staf.
244 (construed in Jones v. Meehan, 175 U. 8. 1 (1899) ; Smith V. Stevens,
10 wall. 321, 325 (1870) ; State of Missouri v. State of Iowa, T How. 660
(1849)) ; Treaty of November 7, 1825, with Shawonee Nation, 7 Stat. 284 ;
Treaty of September 25, 1818, with Peoria, Kaskaskia, elc., 7 Stat. 181 ;
Treaty of February 11, 1828, with Eel River or Thorntown party of Miami
Indians, 7 Stat. 309.

45 Treaty of September 21, 1833, 7 Stat. 429.

48 Treaty of October 9, 1833, 7 Stat. 448,

4" Treaty of October 27, 1832, 7 Stat. 405. This modified the treaty
concluded February 8, 1831, 7 Stat. 342, and provided for a grant of land
to the Stockbridge, Munsee and Brothertown Indians, and New York
Indians. Later the Stockbridge Indians migrated west under the terms
of the Treaty of September 3, 1839, 7 Stat. 580.

48 Treaty of October 23, 1834, 7 Stat. 458 ; Treaty of November 6, 1838,
7 Stat. 569 ; Treaty of November 28, 1840, 7 Stat. 582,

4 Treaty of April 23, 1836, 7 Stat. 502.

40 Treaty of July 29, 1829, 7 Stat. 320.

481 Treaty of October 19, 1838, 7 Stat. 568,

2 Treaty of October 21, 1837, 7 Stat. 542.

48 Treaty of September 29, 1837, 7 Stat. 538.
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Great and Little Osage Indians,* providing for a considerable
restriction of their ancient domains. A series of treaties were
also negotiated about 1825 by Brig. Gen. Henry Atkinson of the
United States Army and Benjamin O'Fallon, Indian agent, which
dealt only with problems of trade and friendship.*”

F. TRIBES OF THE FAR WEST: 1846-54

In the late summer of 1846, war having been declared with
Mexico,*® General Philip Kearney in command, the Army of the
West advanced into New Mexico.

Without doing battle New Mexico’s governor fled, leaving
Kearney in control of the province.” Following the cession of
the province to the United States by the Treaty of Guadalupe
Hidalgo, of February 2, 1848,"® a treaty of peace with the
Navaho Indians who inhabited that region was concluded in
1849.%%8

Two months later, December 30, 1849, another far western
tribe, the Utahs, signed a treaty,”® and the period of negotiating
with the Indians who roamed through the area acquired from
Mexico and the Oregon Territory may be said to have opened.”

To Fort Laramie in the early autumn of 1851 came a great
number of Sioux, Cheyenne, Arapaho, Crow, Assiniboine, Gros
Ventre, Mandan, and Aricara. After several days of conference,
Indian agent Thomas Fitzpatrick secured their signatures to a
treaty in which the natives promised peace, acknowledged cer-
tain boundaries and agreed to recognize the right of the United
States to erect posts and maintain roads within their territory.*!

This treaty was never formally proclaimed by the President
and because of this its validity was challenged in Roy v. United
States and Ogallala Tribe of Sioux Indians.*® The Court of
Claims examined the circumstances, found that the treaty had
been acted upon by Congress, and referred to in subsequent
agreements, and held that proclamation was not necessary to
give it effect and that both parties were bound by the covenant
from the date of its signature.

In the meantime the discovery of gold in California had
caused the migration westward to assume the proportions of a

484 Treaty of January 11, 1839, 7 Stat. 576.

185 Treaty of June 9, 1825, with Poncar Tribe, 7 Stat. 247 ; Treaty of
June 22, 1825, with Teton, Yancton, and Yanctonies Bands of Sioux Trile,
7 Stat. 250 ; Treaty of July 5, 1825, with Sioune and Ogallala Tribe, 7
Stat. 252; Treaty of July 6, 1825, with Chayenne Tribe, 7 Stat. 255;
Treaty of July 16, 1825, with Hunkpapa Band of Sioux, 7 Stat. 257;
Treaty of July 18, 1825, with Ricara Tribe, 7 Stat. 259 ; Treaty of July
30, 1825, with Belantse-etoa or Minnetsaree Tribe, 7 Stat. 261 ; Treaty of
July 30, 1825, with Mandan Tribe, 7 Stat. 264 ; Treaty of September 26,
1825, with Ottoe and Missouri Tribe, 7 Stat. 277 ; Treaty of September 30,
1825, with Pawnee Tribe, 7 Stat. 279; Treaty of October 6, 1825, with
Maha Tribe. 7 Stat. 282.

48 Act of May 13, 1846, 9 Stat. 9, and Presidential Proclamation,
Appendix No. 2, 9 Stat. 999.

487 The province was taken in the name of the United States on August
22, 1846, and Kearney was made governor. Wise, The Red Man in the
New World Drama (1931), p. 408.

4872 9 Stat. 922. See Chapter 20, sec. 3.

48 Treaty of September 9, 1849, 9 Stat. 974. Article 2 states “That
from and after the signing of this treaty, hostilities between the con-
tracting parties shall cease, and perpetual peace and friendship shall
exist * * &7

40 Treaty of December 30, 1849, 9 Stat. 984.

40 An agreement with the Comanche, Yoni, Anadaca, Caddo, etc.. on
May 15, 1846, 9 Stat. 844, negotiated in Texas shortly after the Republic
had become a member of the Union actually antedates these. The first
articles of all three agreements acknowledge the jurisdiction of the
United States.

1 Treaty of September 17, 1851, 11 Stat. 749. Three of these tribes—
the Assiniboines, the Arapahoes, and the Gros Ventres—were treating
with the United States for the first time. See Rept. Comm, Ind. Aff.
(1852), pp. 299-300.

245 ¢, Cls, 177 (1910),
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stampede. Soon this newly admitted state was faced with the
familiar problem of keeping available for preemption purposes
an ample supply of public land. An equally familiar solution
was quickly decided upon. Congress appropriated $25,000 and
dispatched commissioners to treat with the California Indians
regarding the territory they occupied.*®

Some 18 treaties with 18 California tribes were negotiated
by these federal agents in 1851. All of them provided for a
surrender of native holdings in return for small reservations of
land elsewhere. Other stipulations made the Indians subject to
state law.*™

When the terms of these various agreements became known the
California State Legislature formally protested the granting of
any lands to the Indians. The reasons for this opposition were
reviewed by the President and the Secretary of the Interior, and
finally a number of months after the agreements had been nego-
tiated they were submitted to the Senate of the United States for
ratification. This was refused on July 8, 1852.“®

The Indians, however, had already begun performance of their
part of the agreement. Urged by government officials to antici-
pate the approval of the treaties they had started on the journey
to the proposed reservations. Now they found themselves in the
vnfortunate position of having surrendered their homes for lands
which were already occupied by settlers and regarding which the
Federal Government showed no willingness to take action. This
situation was never remedied unless the creation in the 1920’s
of several small reservations for the use of these Indians can
be said to have done s0.*®

In 1852 the Apaches, occupying portions of the territory relin-
quished by Mexico, were invited to a Treaty Council at Santa Fe,
New Mexico. They came and duly promised perpetual peace
(Art. 2) with the United States.* They also engaged (Art. 5) to
refrain from warlike incursions into Mexico.

The following year the Comanches, Kiowas, and Apaches met
at Fort Atkinson. An agreement very similar in substance to
the Santa Fe Treaty was concluded Jnly 27, 1853.*®

Although the number of families traveling the Oregon trail
had increased steadily during the 40’s, no agreements were made
with the Indians of the territory until 1853. Then, in September
of that year, the Rogue River Indians signed a treaty with the
United States providing for a substantial cession of land (Art. 1)
from which a certain portion was to be reserved for a temporary
home until such time as a permanent residence should be desig-
nated by the President of the United States (Art. 2).*° A similar
arrangement was made with another Oregon tribe, the Cow
Creek Band, on September 19, 1853.*°

While these first treaties were being signed with the Indian
tribes of the Far West, agreements with other tribes were being
negotiated. Eight treaties*® providing for territorial cessions

408 Act of September 30, 1850, 9 Stat. 544, 558.

4 Wise, op. cit., p. 419,

498 Thid., pp. 421—425,

95 Ibid., p. 426. Cf. Act of May 18, 1928, 45 Stat. 602, conferring
jurisdiction over California Indian claims upon Court of (laims.

497 Treaty of July 1, 1852, 10 Stat. 979.

48 Treaty of July 27, 1853, 10 Stat. 1013.

“ Treaty of September 10, 1853, 10 Stat. 1018. Construed in Ross,
Ea’r v. United States and Rogue River Indians, 29 C. Cls. 176 (1894).
By the treaty of November 15, 1854, 10 Stat. 1119, the Rogue River
Indians agreed to permit other tribes and bands, under certain conditions,
to reside on their reservation (Art. 1).

500 Treaty of September 19, 1853, 10 Stat. 1027.

5t Treaty of January 14, 1846, with Kansas Tribe, 9 Stat. 842 ; Treaty
of August 2, 1847, with Chippewa of the Mississippi and Lake Superior,
9 Stat. 904 ; Treaty of August 21, 1847, with Pillager Band of Chippewa
Indians, 9 Stat. 908 ; Treaty of August 6, 1848, with Pawnees, 9 Stat.
949; Treaty of April 1, 1850, with Wyandot Nation of Indians, 9 Stat.
987 ; Treaty of July 23, 1851, with Sioux-Sisseton and Wahpeton Bands,
10 Stat. 949.
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and 10 treaties ** stipulating for removal of the Indians to unoc-
cupied land were signed during these years.

G. EXPERIMENTS IN ALLOTMENT:** 1854-61

On March 24, 1853, George W. Manypenny, of Ohio, became
Commissioner of Indian Affairs. The new official was desig-
nated by the President to enter into negotiations with the tribes
west of the states of Missouri and Iowa for white settlement on
their land, and extinguishment of their title.** )

His first success in this connection was with the Ottoes and
Missourias on March 15, 1854.° Article 6 of the instrument
signed on that occasion provides:

The President may, from time to time, at his discretion,
cause the whole of the land herein reserved * * *
to be surveyed off into lots, and assign to such Indian or
Indians of said confederate tribes, as are willing to avail
[themselves] of the privilege, and who will locate on the
same as a permanent home, if a single person over twenty-
one years of age, one eighth of a scction; to each family
of two, one quarter section; to each family of three and
not exceeding five, one half section; to each family of
six and not exceeding ten, one section; and to each family
exceeding ten in number, one quarter section for every
additional five members. And he may prescribe such rules
and regulations as will secure to the family, in case of
the death of the head thereof, the possession and en-
joyment of such permanent home and the improvements
thereon. And the President may, at any time in his dis-
cretion, after such person or family has made a location
on the land assigned for a permanent home, issue a
patent to such person or family for such assigned land,
conditioned that the tract shall not be aliened or leased
for a longer term than two years; and shall be exempt
from levy, sale, or forfeiture, which conditions shall
continue in foree until a State constitution embracing
such land within its boundaries shall have been formed,
and the legislature of the State shall remove the restric-
tions. And if any such person or family shall at any time
neglect or refuse to occupy and till a portion of the land
assigned, and on which they have located, or shall rove
from place to place, the President may, if the patent shall
have been issued, revoke the same, or if not issued, cancel
the assignment, and may also withhold from such person
or family, their proportion of the annuities or other moneys
due them, until they shall have returned to such permanent
home, and resumed the pursuits of industry ; and in default
of their return, the tract may be declared abandoned, and
thereafter assigned to some other person or family of such
confederate tribes, or disposed of as is provided for the
disposal of the excess of said land. And the residue of
the land hereby reserved, after all the Indian persons
or families of such confederate tribes shall have had as-
signed to them permanent homes, may be sold for their
benefit, under such laws, rules, or regulations as may
hereafter be prescribed by the Congress or President of
the United States. No State legislature shall remove the
restriction herein provided for without the consent of
Congress.

This treaty, like many other treaties negotiated during the
administration of Commissioner Manypenny, included a clause

502 Treaty of November 28, 1840, with Miami, 7 Stat. 582; Treaty of
March 17, 1842, with Wyandot, 11 Stat. 581 ; Treaty of October 4, 1842,
with Chippewa Indians of the Missigsippi and Lake Superior, 7 Stat. 591 ;
Treaty of October 11, 1842, with Sac and Foxes, 7 Stat. 596 ; Treaty of
June 5 and 17, 1846, with Pottowautomie, 9 Stat, 853 ; Treaty of October
18, 1848, with Menomonee, 9 Stat. 952 ; Treaty of November 24, 1848,
with Stockbridge, 9 Stat. 955; Treaty of March 15, 1854, with Ottoes
and Missourias, 10 Stat. 1038.

503 Prior to 1854, several treaties were signed which provided for
the allotment of lands. See Chapter 11, sec. 1A ; Chapter 8, sec. 2A1.
Several early treaties used the words “allot” and “allotted” but they
referred to the assignment of lands to groups of Indians. Kinney, A
Continent Lost—A Civilization Won (1937), pp. 82-83.

54 Rept, of the Comm. of Ind. Af?, (1853), p. 249.

®s Treaty of March 15, 1854, 10 Stat. 1038,
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(Art. 3) by which the Indians relinquished all claims to moneys
due under earlier treaties. The policy of paying Indians for
lands by means of permanent, annuities, which had involved the
conservation of the Indian estate, was thrown into discard,
and there was substituted a policy of quick distribution of tribal
funds, parallel to the quick distribution of tribal lands which
allotment entailed. Underlying this policy of quick distribu-
tion was the assumption that tribal existence was to be brought
to an end within a short time.

On March 16, 1854, an agreement similar in its recitals regard-
ing allotments was concluded with the Omahas.”

A third treaty providing for the individualization of land
holdings was signed by the Shawnee Indians on May 10, 1854.""
The terminology used in this instrument varies somewhat from
that of the preceding treaties. Instead of the provision that—

“The President may, from time to time cause
* * % to be surveyed off into lots, and to assign”,
article 2 holds that

all Shawnees shall be entitled to
two hundred acres, and if the head of a family, a quantity
equal to two hundred acres for each member of his or
her family * #* %,

Detailed provisions are also included for the assignment of
individual holdings to intermarried persons, minors, orphans,
adopted persons and incompetents, the latter to have the selec-
tion made by some disinterested person or persons appointed by
the Shawnee Council and approved by the United States Com-
missioner. Further, article 8 provides that “competent” Shaw-
nees shall receive their share of the annuity in money, but that
that of the “incompetent” Indians “shall be disposed of by the
President” in the manner best calculated to promote their inter-
ests, the Shawnee Council being first consulted with respect to
such persons.

Six treaties ** stipulating allotment of land in severalty were
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806 Treaty of March 16, 1854, 10 Stat. 1043. Construed in United
States v. Celestine, 215 U. S. 278 (1909) ; United States v. Sutton, 215
U. S. 291 (1909) ; United States v. Payne, 264 U. S. 446 (1924). By
the terms of this agreement the United States under certain conditions
agreed to pay the Indians $881,000 for land ceded (Arts. 4 and 5). Later
it was contended by the Omaha Tribe in a case argued before the Court
of Claims in 1918 that although the cession had been made, the Govern-
ment had failed to pay anything. This the Government admitted but
contended that the Omaha Indians did not own and did not have the
right to make a cession thereof. In finding for the plaintiff the court
said : “At the time the treaty was made the United States recognized
the Omahas as having title to this land north of the due-west line, and
specifically promised to pay for it. * * * the defendants can not now
be heard to say that the Indians did not own the land when the treaty
was made and had no right to make a cession of it.”” Omaha Tribe v.
United States, 53 C. Cls. 549, 560 (1918), mod. 253 U. 8. 275, 55 C.
Cls. 521.

507 Treaty of May 10, 1854, 10 Stat. 1053. Construed in Walker v.
Henshaw, 16 Wall. 436 (1872) ; United States v. Blackfeather, 155 U. S.
180, 186187 (1894) ; Jones v. Meehan, 175 U. S. 1 (1899) ; Blackfeather
v. United States, 190 U. S. 368 (1903) ; and Dunbar v. Greene, 198 U. S.
166 (1905). Commenting on this treaty, the Supreme Court declared :
The treaty of 1854 left the Shawnee people a united tribe, with a declara-
tion of their dependence on the National government for protection and
the vindication of their rights. Ever since this their tribal organization
has remained as it was before. * * * While the general government
has a superintendin% care over their interests, and continues to treat with
them as a natien, the State of Kansas is estopped from denying their
title to it. She accepted this status when she accepted the act admitting
her into the Union. Conferring rights and privileges on these Indians
cannot affect their situation, which can only be changed by treaty stipu-
lation, or a voluntary abandonment of their tribal organization. As long
as the United States recognizes their national character they are under
the protection of treaties and the laws of Congress, and their property
is withdrawn from the operation of State laws.

The Kansas Indians, 5 Wall. 737, 756757 (1866).

5% Delawares, Treaty of May 6, 1854, 10 Stat. 1048 ; Ioways, Treaty of
May 17, 1854, 10 Stat. 1069 ; Sacs and Fox of the Missouri, Treaty of
May 18, 1854, 10 Stat. 1074 ; Kickapoos, Treaty of May 18, 1854, 10
Stat. 1078 ; Kaskaskias, Peorias, etc., Treaty of May 30, 1854, 10 Stat.
1082 ; Miamis, Treaty of June 5, 1854, 10 Stat. 1093.
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concluded by Commissioner Manypenny in the next 2 months.
In one of these, provision is made for the setting up of a perma-
nent fund with the proceeds from the sale of the lands ceded
by the Indians. The United States is charged with the duty of
administering this fund. The extent of this obligation was de-
termined by the Court of Claims which held in the Delaware
Tribe v. The United States that the intended trust related to the
preservation of the principal received from the sale of the lands
and could not be considered, as the Delaware Tribe claimed, an
obligation to maintain unimpaired the face value of the securities
in which the principal had been first invested.”

In the autumn of 1854 the Chippewa of Lake Superior became
a party to a treaty providing for the allotment of land to indi-
vidual Indians by the President at his discretion, and with the
power to make

* * % pules and regulations, respecting the disposi-
tion of the lands in case of the death of the head of a
family, or single person occupying the same, or in case
of its abandonment by them.*™
Article 2 also provides for the patenting of 80 acres to each
mixed blood over 21 years of age.

The Wyandot treaty concluded January 31, 1855°" is particu-
larly interesting. The first article stipulates that tribal bands
are dissolved, declares the Indians to be citizens of the United
States and subject to the laws thereof and of the territory of
Kuansas, although those who wish to be exempted from the im-
mediate operation of such provisions shall have continued to
them the assistance and protection of the United States. Article
2 provides for the cession of their holdings to the United States
stipulating the “object of which cession is, that the said lands
shall he subdivided, assigned, and reconveyed, by patent, in fee
simple, in the manner hereinafter provided for, to the individuals
and members of the Wyandott nation, in severalty.” Articles
4 and 5 provide for the most detailed method of allotment yet
encountered, in which three commissioners, one from the United
States and two from the Wyandott nation, were to make a dis-
tribution of lands to certain specified classes of individuals.
Patents are then to issue containing an absolute and uncondi-
tional grant of fee simple to those individuals listed as “compe-
tent” by the commissioners, but for those not so listed the pat-
ents will coutain certain restrictions and may be withheld by the

50072 C. Cls. 483 (1931).

For opinion that a patent under Art. 13 should issue to Christian
Indians but it may be restricted by act of Congress after issue unless the
effect would he to invalidate title of bona fide purchaser; that title of
Christian Indians will not be vested in the Indians comprising the tribe
called by that name as tenants in commaon, but in the tribe itself or the
nation ; see 9 Op. A. G. 24 (1857). And see Chapter 15, sec. 1A.

510 Treaty of September 30, 1854, Art. 3, 10 Stat. 1109. Construed in
Fee v. Brown, 162 U. 8. 602 (1896) ; Wisconsin v. Hitchcock, 201 U. S.
202 (1906) ; Chippewa Indians of Minnesota v. United States, 301 U. S.
358 (1937) ; and Minnesote v. United States, 305 U. S. 382 (1939).

The President is empowered by Art. 3 to issue patents with “such re-
strictions of the power of alienation as he may see fit to impose.” A
stipulation that the patentee and his heirs shall not sell, lease, or in
any manner alicnate said tract without the consent of the President of
the United States is within the meaning of this Article. United States
v. Raiche, 31 I. (2d) 624 (D. (. W. D. Wis., 1928). Moreover such re-
strictions extend to the timber on the land as well as the land itself.
Starr v. Campbdell, 208 U. 8. 527 (1908).

The court in holding that state fish and game laws have no application
to the Bad River Reservation because federal laws are exclusive also
called attention to Art. 11 of the above treaty which gave the right to
hunt and fish on lands ceded until otherwise ordered by the President.
In re Blackbird, 109 Fed. 139 (D. C. W. D. Wis,, 1901).

51 Treaty of January 31. 1855, 10 Stat. 1159. Construed in Goudy v.
Meath, 203 U. S. 146, 149 (1906) (power of voluntary sale granted;
land withheld from taxation or forced alienation); Walker v. Henshaw,
16 Wall. 436, 441 (1872); Schrimpscher v. Stockton, 183 U. S, 290
(1902) ; Conley v. Ballinger, 216 U. 8. 84 (1910).
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C'ommissioner of Indian Affairs. Nome of the land thus assigued
and patented is subject to taxation for a period of 5 years.

In February of 1855 the Chippewa of Minnesota and the Win-
nebago signed treaties ™ ceding their territorial holdings but
out of which there is “reserved” and “set apart” for the Chippe-
was and “granted” for the Winnebagos land for a permanent
home. Further, the President is authorized whenever he deems
it advisable to allot their lands in severalty.

The tribes of the Far West were not overlcoked in this burst
of treaty-making activity. In the closing months of 1854 and the
opening days of the following year six treaties ™ were negotiated
with the Indians of Oregon, the various tribes of the Puget Sound
region, ete. All of these provided for the allotment of land in
severalty and for reservations of territory described by such
phrases as “such portions * * * ag may be assigned to
them,” “shall be held * * * gas an Indian reservation,” and
“district which shall be designated for permanent occupancy.”

Seven more treaties providing for the assignment of land to in-
dividual Indians were negotiated during Commissioner Many-
penny’s administration, which ended in 1857. All of these fea-
ture extensive land cessions with certain areas either ‘“‘set apart
as a residence * * *” or “held and regarded as an Indian
reservation” or ‘“reserved * * * for the use and occupa-
tion.” ®**

James W. Denver, Charles E. Mix, aud Alfred B. Greenwood,
who successively held the position of Commissioner of Indian
Affairs until the outbreak of the Civil War, were likewise com-
mitted to a treaty policy providing for allotment in severalty.
Under their auspices seven such agreements ®” were negotiated.
These instruments in form and substance differ little from those
of the Manypenny administration.

H. THE CIVIL WAR: 1861-65

The four years of couflict between the states had its effect on
the various Indian tribes. Violence and bloodshed had become
commonplace and several Indian tribes seized the occasion to
accompany demands upon the Federal Government with a dis-
play of force® This was particularly the case in Minnesota,

512 Treaty of February 22, 1855, 10 Stat. 1165. Construed in United
States v. Mille Lao Band of Chippewa Indians., 229 U. S. 498, 500, 501
(1913) ; United States v. First National Bank, 234 U. S. 245, 261 (1914)
(dealing with rights of mixed blood Chippewas) ; Joknson v. Gearlds, 234
U. S. 422, 437 (1914) (discussing liquor provisions) ; United States V.
Minnesota, 270 U. S. 181 (1926) ; and Chippewa Indians of Minnesota v.
United States, 301 U. 8. 358 (1937). Treaty of February 27, 1855, 10
Stat. 1172.

513 Treaty with the Umpqua, etc., of November 29, 1854, 10 Stat. 1125;
Treaty with the Chasta, etc., of November 18, 1854, 10 Stat. 1122;
Treaty with the Willamette, of January 22, 1855, 10 Stat. 1143 ; Treaty
with the Wyandott, January 31, 1855, 10 Stat. 1159; Treaty with the
Nisqually. etc., December 26, 1854, 10 Stat. 1132; Treaty with the
Mississippi Chippewa, February 22, 1855, 10 Stat. 1165.

514 Treaty of June 9, 1855. with Walla-Wallas, Cayuses, and Umatilla
Tribes, 12 Stat. 945 ; Treaty of June 25, 1855, with Indians in middle Ore-
gon, 12 Stat. 963 ; Treaty of June 9, 1855, with Yakamas, 12 Stat. 951 ;
Treaty of June 11, 1853, with Nez Perces, 12 Stat. 957 ; Treaty of July
16, 1855. with Flatheads, ete., 12 Stat. 975 ; Treaty of July 31, 1855, with
Ottawas and Chippewas, 11 Stat. 621 ; Treaty of August 2, 1855, with
Chippewas, 11 Stat. 633.

515 Mendawakanton and Wahpakoota Bands of Sioux, Treaty of June
19, 1858, 12 Stat. 1031 ; Sisseeton and Wahpaton Bands of Sioux, Treaty
of June 19, 1858, 12 Stat. 1037 ; Winnebago, Treaty of April 15. 1859, 12
Stat. 1101; Swan Creek Chippewas and Christian Indians, Treaty of
July 16, 1859, 12 Stat. 1105 ; Sacs and Foxes, Treaty of October 1, 1859,
15 Stat. 467 ; Kansas Indians, Treaty of October 5, 1859, 12 Stat, 1111 ;
Delawares, Treaty of May 30, 1860, 12 Stat. 1129,

516 However several treaties of allotment were negotiated during this
period. Treaty of March 13, 1862, with Kansas Indians, 12 Stat. 1221;
Treaty of June 24, 1862, with Ottawas, 12 Stat. 1237 ; Treaty of June
28, 1862, with Kickapoos, 13 Stat. 623; Treaty of June 9, 1863, with
the Nez Perce, 14 Stat. 647; Treaty of October 14, 1864, with the
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where in the summer of 1862, the Sioux of the Mississippi par-
ticipated in a general unsuccessful uprising against the whites.*”

While no treaty negotiations were attempted with the Sioux
of that state, the Chippewas were called to a series of treaty
councils in 1863 and 1864. Here their signatures were secured
to treaties providing for removal and allotment of land in
severalty.”®

In the Far West the United States succeeded in making
treaties at Fort Bridger,”® Box Elder *® and Tuilla Valley " in
the Utah Territory and at Ruby Valley ** in the Nevada Terri-
tory with the Shoshonees; at Lapwai in the Territory of Wagsh-
ington with the Nez Perce; ** at Cosnejos in the Colorado Ter-
ritory with the Utahs;®* and at Klamath Lake in Oregon with
the Klamath Indians.”* The last mentioned were negotiating
with the United States for the first time and Article 9 of the
agreement signed by them included the very broad stipulation
then being inserted i1 many treaties that

* * * They will submit to and obey all laws and regu-
lations which the United States may prescribe for their
government and conduct.

I. POST CIVIL WAR TREATIES: 1865-71

The years immediately after the close of the Civil War were
filled with Indian councils and confercnces. Usually these par-
leys resulted in the signing of treaties in which mutual pledges
of amity and friendship were prominent and frequent.

In October of 1865 the Cheyenne and Arapaho,”® the Apache,
Cheyenne, and Arapaho,™ the Comanche and Kiowa ** met with
Army officers Sanborn and Harney and signed treaties prom-
ising that peace would hereafter be maintained. A few days
later eight tribes of Sioux at Fort Sully made the same
promise.’®

Klamaths, 16 Stat. 707. In addition, an agreement amendatory of the
Treaty of October 5, 1859, 12 Stat. 1111 was entered into with the
Kansas Indians, Treaty of March 13, 1862, 12 Stat. 1221. Also see
Chapter 8, sec. 11.

517 Seymour, Story of the Red Man (1929) 268-287.

518 Treaty of March 11, 1863, with Chippewa of the Mississippi and
the Pillager and Lake Winibigoshish Bands, 12 Stat. 1249 ; Treaty of
October 2. 1863, with Red Lakc and Pembina Bands of Chippewa, 13
Stat. 667 ; Treaty of April 12. 1864, with Red Lake and Pembina Bands
of Chippewa, 13 Stat. 689; Treaty of May 7, 1864, with Chippewa of
the Mississippi and the Pillager and Winnebagoshish Bands, 13 Stat.
693; Treaty of October 18, 186+, with Chippewa of Saginaw, Swan
Creek, and Black River, 14 Stat. 657.

519 Treaty of July 2, 1863, with Eastern Bands of Shoshonee Indians,
18 Stat. 685.

520 Treaty of July 30, 1863, with Northwestern Bands of Shoshonee
Indians, 13 Stat. 663.

621 Treaty of October 12, 1863, with
Stat. 681.

622 Treaty of October 1, 1863, with Western Bands of Shoshonee In-
dians, 18 Stat. 689. Art. 6 of the treaty recites:

The said bands agree that whenever the President of the United
States sball deem it expedient for them to abandon the roaming
life, which they now lead, and become herdsmen or agricul-
turists, he is hereby authorized to make such reservations for
their use as he may deem necessary within the country above
described ; and they do also hereby agree to remove their camps
to such reservations as he may indicate, and to reside and
remain therein.

Art. 6 of the treaty with the Shoshone-Goship Bands (see fn. 521,
supra) is similar.

52 Treaty of June 9, 1863, with the Nez Perce, 14 Stat. 647.

524 Treaty of October 7, 1863, with Tabeguache Band of Utahs, 13
Stat. 673.

55 Treaty of October 14, 1864, with Klamath and Moadoc tribes
and Yahooskin Band of Snake Indians, 16 Stat. 707.

526 Treaty of October 14, 1865, 14 Stat. 703.

527 Treaty of October 17, 1865, 14 Stat. 713.

528 Treaty of October 18, 1865, 14 Stat. 717.

520 Two Kettles Band of Sioux Indians, Treaty of October 19, 1865, 14
Stat. 723; Blackfeet Band of Sioux, Treaty of October 19, 1865, 14

Shoshone-Goship Bands, 13
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Immediately after the close of war, commissioners repre-
senting the President of the United States, appeared among the
Five Civilized Tribes. Some of these Indians had been openly
sympathetic with the rebel cause, even entering into treaties with
the Confederacy. This action was seized upon by the commis-
sioners as an indication of disloyalty; and a treaty negotiated in
1865 with the Creeks, Cherokees, Choctaws, Chickasaws, Osage,
Seminoles, Senecas, Shawnee, and Quapaw tribes opens with
the statement that the Indians by their defection had become
liable to a forfeiture of all the guarantees which the United
States had previously made to them.5

‘While this treaty was never ratified, the principle announced
undoubtedly colored subsequent negotiations and is reflected in
the treaties of 1866 with the Seminoles,™ Choctaws and Chicka-
saws,”™ Creeks,”™ and Cherokees.™ These agreements provide,
among other things, for the surrender of a considerable portion
of the territory occupied by the Indians; they pledge peace, gen-
eral amnesty, the abolition of slavery, and the assurance of civil
and property rights to freedmen, and acknowledge a large meas-
ure of control by the Federal Government over the affairs of the
tribes.

The summer of 1867 found the Plains still in the grip of the
Sioux War. Moreover, the Cheyenne and Arapaho, the Coman-
che and Kiowa had joined the belligerents, carrying hostilities
over a wide area.

The Indian Peace Commission,”™ composed of civilians and
Army officers appointed “to investigate the cause of the war
and to arrange for peace”™ was successful in part. At
Medicine Lodge Creek in Kansas, the Kiowa, Comanche, and
Apache ; ** and the Arapaho and Cheyenne ** promised peace, the
abandonment of the chase, and the pursuit of the habits of
civilized living.

In the summer of 1868, many Sioux, together with a scattering
of Cheyenne and Arapaho warriors, renewed hostilities, which
were terminated by the treaty of April 29, 1868."® A month later
the Crows * and the Northern Arapaho and Cheyenne ™ put an
end to hostilities in two agreements concluded May 7, 1868, and

Stat. 727; Sans Arc Band of Sioux, Treaty of October 20, 1865, 14
Stat. 731; Oukpabpah Band of Sioux, Treaty of October 20, 1865,
14 Stat. 739; Yanktonai Band of Sioux, Treaty of October 20, 1865,
1+ Stat. 735; Upper Yanktonai Band of Sioux, Treaty of October 28,
1805, 14 Stat. 743 ; O’Gallala Band of Sioux, Treaty of October 28, 1865,
14 Stat. 747; Lower Brule Band of Sioux, Treaty of October 14, 1865,
14 Stat. 699. - :

The peace established by these agreements was a fleeting one.
continued with the Sioux save for a brief interruption for 2
thereafter.

80 Kinney, op. c¢it., p. 157.

&1 Treaty of March 21, 1866, 14 Stat. 755.

522 Treaty of April 28, 1866, 14 Stat. 769.

53 Treaty of June 14, 1866, 14 Stat. 785.

834 Treaty of July 19, 1866, 14 Stat. 799.

55 Established by Act of July 20, 1867, 15 Stat. 17.

638 Report of the Commissioner of Indian Affairs, 1868, p. 4.

%7 Treaty of October 21, 1867, 15 Stat. 581 ; Treaty of Octoher 21,

1867, 15 Stat. 589.

=8 Treaty of October 28, 1867, 15 Stat. 593.

&0 Treaty of April 29, 1868, 15 Stat. 635. By the Sioux treaty, the
United States agreed that for every 30 children (of the said Sioux tribe
who can be induced or compelled to attend school) a house should be
provided and a teacher competent to teach the elementary branches
of our English education should be furnished. (Quick Bear v. Leupp,
210 U. S. 50, 80 (1908).)

540 Treaty of May 7, 1868, 15 Stat. 649. Construed in Draper v. United
States, 164 U. 8. 240 (1896) : United States v. Powers, 305 U. S, 527, 529
(1939).

641 Treaty of May 10, 1868, 15 Stat. 655.

War
years
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May 10, 1868. By summer the Navajc,* the eastern band of
Shoshonee and the Bannock,™ and the Nez Perce®™ had also

52 Treaty of June 1, 1868, 15 Stat. 667. Provision for allotment of
land in severalty to individuals wishing to farm is found in Art. 5 of
this treaty. This agreement also contains in Art. 1 this familiar recital :

If bad men among the Indians shall commit a wrong or depre-
dation upon the person or property of any one, white, black, or
Indian, subject to the authority of the United States and at
peace therewith, the Navajo tribe agree that they will, on proof
made to their agent, and on notice by him, deliver up the wrong-
doer to the United States, to be tried and punished according to
its lawg * * *,

In 1909, the Supreme Court of Arizona in holding the district court in
error in denying to several Indians who had been imprisoned by the
‘War Department a writ of habeas corpus called attention to this recital
saying :
* * * Thig stipulation amounts to a covenant that bad Indians
shall not be punished by the United States, except pursuant to laws

SECTION 5. THE END

The advancing tide of settlement in the years following the
close of the Civil War dispelled the belief that it would ever be
possible to separate the Indians from the whites and thus give
them an opportunity to work out their salvation alone. Assimi-
lation, allotment, and citizenship became the watchwords of
Indian adminisiration *® and attacks on the making of treaties
grew in force.™

The termination of the treaty-making period was presaged by
section 6 of the Act of March 29, 1867,°" which provided :

And all laws allowing the President, the Secretary of
the Interior, or the commissioner of Indian affairs to
enter into treaties with any Indian tribes are hereby re-
pealed, and no expense shall hereafter he incurred in
negotiating a treaty with any Indian tribe until an appro-
priation authorizing such expense shall be first made by
law.

This provision marked the growing opposition of the House of
Representatives to the practical exclusion of that House from
control over Indian affairs. The provision in question was re-
pealed a few months later *® but the House continued its struggle
against the Indian treaty systein. Schmeckebier recounts the
incidents of that struggle in these terms:

While the Indian Peace Commission succeeded in end-
ing the Indian wars, the treaties negotiated by it and rati-
fied by the Senate were not acceptable to the House of
Representatives. As the Senate alone ratified the treaties,
the House had no opportunity of expressing its opinion
regarding them until the appropriation bill for the fiscal
year 1870, making appropriations for carrying out the
treaties, came before it for approval during the third
session of the Fortieth Congress. The items providing
funds for fulfilling the treaties were inserted by the Senate,
but the House refused to agree to them, and the session
expired on March 4, 1869, without any appropriations being
made for the Indian Office for the fiscal year beginning July
1. When the first session of the Forty-first Congress
convened in March, 1869, a bill was passed by the House
in the same form as at the previous session. The Senate
promptly amended it to include the sums needed to carry
out the treaties negotiated by the Peace Commission.
The House again refused to agree but a compromise was

54 See Chapter 2, sec. 2, for excerpts from commissioners’ reports ad-
vocating termination of the treaty system.

6 Ibid.

%4715 Stat, 7, 9. Also see Act of April 10, 1869, sec. 5, 16 Stat. 13, 40.
The first annual report of the Board of Indian Commissioners submitted
late in 1869, and the annual report of the Commissioner of Indian Affairs
for the same year recommended the abolition of the treaty system of
dealing with the tribes. Kinney, A Continent Lost—A Civilization Won
(1937), pp. 148, 159, 160.

58 Act of July 20, 1867, 15 Stat. 18.
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become signatories to treaties of peace. These were the last
treaties made by the United States with Indian tribes.

defining their offenses and prescribing the punishments therefor.
‘While Congress by its legislation may disregard treaties, the
executive branch of the government may not do so. The district
court was in error in denying the writ of habeas corpus.

In re By-A-Lil-Le, 12 Ariz. 150, 155 (1909).

643 Treaty of July 3, 1868, 15 Stat. 673. Construed in Harkness V.
Hyde, 98 U. S. 476 (1878) ; Marks v. United States, 161 U. 8. 297 (1896) ;
and Ward v. Race Horse, 163 U. S. 504 (1896).

In United States v. Shoshone Tribe of Indians, 304 U. S. 111 (1938),
it was held that the right of the Shoshone Tribe in the lands set apart
for it, under the treaty of July 3, 1868, with the United States, included
the mineral and timber resources of the reservation; and the value of
these was properly included in fixing the amount of compensation due
for so much of the lands as was taken by the United States.

544 Treaty of August 13, 1868, 15 Stat. 693.
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finally reached by which there was voted in addition to
the usual appropriations a lump sum of two million dol-
lars “to enable the President to maintain peace among
and with the various tribes, bands, and parties of Indians,
and to promote civilization among said Indians, bring
them, where practicable, upon reservations, relieve their
necessities, and encourage their efforts at self-support”
(16 Stat. L., 40).

The House also insisted on the insertion of a section
providing “That nothing in this act contained, or in any
of the provisions thereof, shall be so construed as to rati-
fy or approve any treaty made with any tribes, bands or
parties of Indians since the twentieth day of July, 1867.”
This was rather a remarkable piece of legislation in that
while it did not abrogate the treaties, it withheld its ap-
proval although the treaties had already been formally
ratified and proclaimed. It had no legal effect, but merely
wrote into the act the feeling of the House of Representa-
tives. At the next session of Congress a similar section
was added to the Indian appropriation act for the fiscal
vear 1871, with the additional provision that nothing in
the act should ratify, approve, or disaffirm any treaty made
since July 20, 1867, “or affirm or disaffirm any of the pow-
ers of the Executive and Senate over the subject.” The
entire section, however, was inadvertently omitted in the
enrollment of the bill, and was not formally enacted until
the passage of the appropriation act for the fiscal year
1872 (16 Stat. L., 570).

Probably one of the reasons for the refusal of the House
to agree to the treaty provisions was its distrust of the ad-
ministration of the Office of Indian Affairs, for it was
during the debate on this bill that General Garfield made

his scathing indictment of that Office. * * * (Pp.
55-56.)
* * * * %

Discontinuance of treaty making, 1871.—When the ap-
propriation bill for the fiscal year 1871 came up in the
second session of the Forty-first Congress the fight of
the previous year was renewed, the Senate insisting on
appropriations for carrying out the new treaties and the
House refusing to grant any funds for that purpose. As
the end of the session approached it appeared as if the
bill would fail entirely, but after the President had called
the attention of Congress to the necessity of making the
appropriations, the two houses finally reconciled their
differences.

The strong fight made by the House and expressions
of many members of the Senate made it evident that the
treaty system had reached its end, and the Indian appro-
priation act for the fiscal year 1872, approved on March 3,
1871 (16 Stat. L., 566), contained the following clause,
tacked on to a sentence making an appropriation for the
Yankton Indians: “Provided, That hereafter no Indian
nation or tribe within the territory of the United States
shall be acknowledged or recognized as an independent
nation, tribe, or power with whom the United States may
contract by treaty: Provided further, That nothing herein
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contained shall be construed to invalidate or impair the
obligation of any treaty heretofore lawfully made and
ratified with any such Indian nation or tribe.” (P. 58.)%

54 Schmeckebier, Office of Indian Affairs, 1927, pp. 56-58, Act of March
3, 1871, 16 Stat. 544, 566, R. S. § 2079, 25 U. S. C. 71. See also the state-
ment of former Commissioner of Indian Affairs, Francis A. Walker, who
wrote in 1874 :

In 1871, however, the insolence of conscious strength, and the

growing Jealousv of the House of Representatives towards the
prerogative—arrogated by the Senate—of determining, in connec-
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tlon with the executive, all questions of Indian right and title,
and of committing the United States incidentally to pecuniary
obligations limited only by its own discretion, for which the House
should be bound to make provision without inquiry, led to the
adoption, after several severe parliamentary struggles, of the
declaration * * * . 11-12), that ‘‘hercafter no Indian
nation or tribe within the territory of the United States shall be
acknowledged or recognized as an independent nation, tribe, or
power with whom the United States may contract by treaty
5) (Walker, The Indian Question, 1874.)

Following this enactment, a congressional committee was appointed to
prepare a compilation of treaties still in force. Act of March 3, 1873,
17 Stat. 579.

SECTION 6. INDIAN AGREEMENTS

The substance of treaty-making wags destined, however, to con-
tinue for many decades. For in substance a treaty was an agree-
ment between the Federal Government and an Indian tribe.
And so long as the Federal Government and the tribes continue
to have common dealings, occasions for agreements are likely
to recur. Thus the period of Indian land cessions was marked
by the “agreements” through which such cessions were made.”™
These agreements differed from formal treaties only in that they
were ratified by both houses of Congress instead of by the Senate
alone®™ Like treaties, these agreements can be modified,” ex-

50 Such agreements are exemplified by the Act of April 29, 1874, with
the Utes, 18 Stat. 36; Act of July 10, 1882, with the Crows, 22 Stat.
157 ; Act of March 1, 1901, with the Cherokces, 31 Stat. 848. The pro-
priety of legislation dependent upon Indian consent was questioned
for a time but apparently doubts were set at rest, and the practice
of legislating on the basis of Indian consent became solidly established.
See G. F. Canfield, Legal Position of the Indian (1881), 15 Am. L. Rev.
21, 25.

551 Thus in Dick v. United States, 208 U. S. 340, 359 (1908), the Su-
preme Court upheld the constitutionality of a prohibition against intro-
duction of liquor into certain ceded lands, which was contained in an
agreement of 1893 with the Nez Perce Tribe, as “a valid regulation
based upon the treaty-making power of the United States and upon
the power of Congress to regulate cominerce with those Indians.”

Even the wording of statutes providing for the negotiation of agree-
ments sometimes discloses their kinship with treaties. For example,
the Act of May 1, 1876, 19 Stat. 41, 45, provides for the payment of a com-
mission “to treat with the Sioux Indians for the rehnqulshment of the
Black Hills country in Dakota Territory.”

552 The ‘Supreme Court in the case of United States v. Seminole Nation,
299 U. 8. 417, 428 (1937), said:

* » = <That Congress had the power to change the terms
of the a‘gxeement and authorize these payments, is well estab-

lished. *7  Lone Wolf v. Hitchcock, 187 U. S. 553,
564-567.

The Attorney General has said, 26 Op. A, G. 340, 347 (1907) :

* * * (Certainly if, as has been often adjudged, Congress
may abrogate a formal treaty with a sovereign nation (Chinese
Eaclusion case, 130 U. 8., 581; Horner v. United States, 143

S., 578; Fong Yue ng v. United States, 149 U. 8., 706;
La Abra Silver Mining Co. v. United States, 175 U. 8., 460),
1timay alter or repeal an agreement of thig kind with an Indian
tribe

In considering whether it has been superseded by a general law, an
agreement has been accorded the same status as a special law. Marlin
v. Lewallen, 276 U. S. 58, 67 (1928). Accord: Longest v. Langford,
276 U. S. 69 (1928),

cept that rights created by carrying the agreement into effect
cannot be impaired.® In referring to such an agreement, Justice
Van Devanter said: ®

But it is said that the act of 1902 contemplated that they
alone should receive allotments and be the participants
in the distribution of the remaining lands, and also of the
funds, of the tribe. No doubt such was the purport of the
act. But that, in our opinion, did not confer upon them
any vested right such as would disable Congress from
thereafter making provision for admitting newly born
members of the tribe to the allotment and distribution.
The difficulty with the appellants’ contention is that it
treats the act of 1902 as a contract, when “it is only an
act of Congress and can have no greater effect.” Chero-
kee Intermarriage Cases, 203 U. 8. 76, 93. It was but an
exertion of the administrative control of the Government
over the tribal property of tribal Indians, and was subject
to change by Congress at any time before it was carried
into effect and while the tribal relations continued.
Stephens v. Cherokee Nation, 174 U. S. 445, 488; Cherokee
Nation v. Hitchcock, 187 U. 8. 294; Walluce v. Adams,
204 U. 8. 415, 423. (P. 648.)

Legislation based upon Indian consent does not come to an end
with the close of the period of Indian land cessions and the stop-
page of Indian land losses in 1934. For in that very year the
underlying assumption of the treaty period that the Federal
Government’s relations with the Indian tribes should rest upon
a basis of mutual consent was given new life in the mechanism
of federally approved tribal constitutions and tribally approved
federal charters established by the Act of June 18, 1934.°* Thus,
while the form of treaty-making no longer obtains, the fact that
Indian tribes are governed primarily on a basis established by
common agreement remains, and is likely to remain so long as
the Indian tribes maintain their existence and the Federal Gov-
ernment maintains the traditional democratic faith that all
Government derives its just powers from the consent of the
governed.

553 Choate v. Trapp, 224 U. 8. 665, 671 (1912).

554 Gritts v. Fisher, 224 U. 8. 640, 648 (1912), quotled with approval
in Sizemore v. Brady, 235 U. S. 441, 450 (1914).

555 48 Stat. 984, 25 U. 8. C. 461, et seq., discussed in Chapter 4, sec 16.
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‘While federal Indian legislation forms the basic material of
all the substantive chapters that follow, it may serve a useful
purpose to present at this point a brief panorama of the more
important general statutes in the field that have been enacted
during the century and a half which this book covers. Such a
panorama may convey some sense of the dynamic development
of Indian legislation, and throw some light upon the basic pur-
poses that have dominated Indian legislation at different periods
in our history. Such historial perspective is of particular use-
fulness in the field of Indian law. Solicitor Margold, in his
introduction to the Statutory Compilation of the Indian Law
Survey,' comments on “the importance of the factor of history
in this field of law” in the following terms:

During the century and a half that this compilation covers,
the groups of human beings with whom this law deals have
undergone changes in living habits, institutions, needs, and
aspirations far greater than the changes that separate
from our own age the ages for which Hammurabi, Moses.
Lycurgus, or Justinian legislated. Telescoped into a cen-
tury and a half, one may find changes in social, political,
and property relations which stretch over more than thirty
centuries of Huropean civilization. The toughness of law
which keeps it from changing as rapidly as social condi-
tions change in our national life is, of course, much more
serious where the rate of social change is twenty times as
rapid. Thus, if the laws governing Indian affairs are
viewed as lawyers generally view existing law, without

1U. S. Dept. of the Interior, Office of the Solicitor, Statutory Compila-
tion of the Indian Law Survey: A Compendium of Federal Laws and
Treaties Relating to Indians, edited by Felix S. Cohen, Chief, Indian Law
Survey, with a Foreword by Nathan R. Margold, Solicitor, Department of
the Interior (1940), 46 vols.
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reference to the varying times in which particular provi-
sions were enacted, the body of the law thus viewed is a
mystifying collection of inconsistencies and anachronisms.
To recognize the different dates at which various provi-
sions were enacted is the first step towards order and
sanity in this field.

Not only is it important to recognize the temporal
“depth” of existing legislation, it is also important to
appreciate the past existence of legislation which has,
technically, ceased to exist. For there is a very real sense
in which it can be said that no provision of law is ever
completely wiped out. This is particularly true in the
field of Indian law. At every session of the Supreme
Court, there arise cases in which the validity of a present
claim depends upon tlie question: What was the law on
such and such a point in some earlier period? Laws long
repealed have served to create legal rights which endure
and ‘'which can be understood only by reference to the
repealed legislation. Thus, in seeking a complete answer
to various questions of Indian law, one finds that he can-
not rest with a collection of laws “still in force,” but must
constantly recur to legislation that has been repealed,
amended, or superseded.

Let this serve at the same time as an apology for including in
this work a chronicle of Indian legislation and as an explanation
of the rudimentary character of this chronicle. To analyze the
legal problems raised by each of the statutes noted is, after all,
the main task of the rest of the book. For our present purposeg
it suffices simply to note what legislative problems in the field
of Indian law have been faced in each decade of our national
existence.?

2 0n the interpretation of Indian statutes, sce Chapter 8, sec. 9L

SECTION 1. THE BEGINNINGS: 1789

During the first year of the first Congress, and indeed in the
space of some 3 weeks, there were enacted four statutes which
established the outlines of our Indian legislation for many years
to come. 'The first of these was the Act of August 7, 1789,% estab-
lishing the Department of War, which provided that that De-
partment should handle, in addition to its primary military af-

31 Stat. 49.
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fairs “such other matters * * * ag the President of the
United States shall assign to the said department * * * rel-
ative to Indian affairs.” We have elsewhere noted how the
authority thus conferred was later traunsferred to the Depart-
ment of the Interior.* While the days have long passed when
our military relations with the Indian tribes were the most

4 See Chapter 2, sec. 1B, and Chapter 8, sec. 10A(3).
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important aspect of Indian affairs to the Federal Government,
the types of administrative control established under the Act
of August 7, 1789, still play a large part in Indian law.

The second statute ® referring to Indians enacted by the new
Congress provided for the government of the Northwest Terri-
tory and in effect reenacted, with minor amendments, the North-
west Ordinance of 1787 containing the following article on Indian
affairs :

ART. 3. * * * The utmost good faith shall always be
observed towards the Indians; their land and property
shall never be taken from them without their consent; and
in their property, rights, and liberty, they never shall be
invaded or disturbed, unless in just and lawful wars au-
thorized by Congress; but laws founded in justice and
humanity shall from time to time be made, for preventing
wrongs being done to them, and for preserving peace and
friendship with them,

This represented the first of many measures by which Con-
gress, in administering the government of the territories, legis-
lated over Indian affairs with “plenary” authority. Congress
legislated for the territories with the same latitude that the
states enacted legislation to govern human conduct within state
boundaries.®

The statute dealing with the Northwest Territory was followed
by statutes establishing territorial or state governments for 35
states admitted to the Union after the adoption of the Consti-
tution. In these 35 states were located nearly all the Indians
with whom the federal law on Indian affairs now deals. Here

5Act of August 7, 1789, 1 Stat, 50. For a discussion of colonial deal-
ings with the Indians concerning land, see Chapter 15, sec. 9.
% See Chapter 5, sec. 5.
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perhaps is one clue to the frequent use of the concept of “ple-
nary power” vested in the Federal Government over Indian
affairs.

The third act of Congress dealing with Indian affairs was the
Act of August 20, 1789, which appropriated a sum not exceeding
$20,000 to defray “the expense of negotiating and treating with
the Indian tribes” and provided for the appointment of com-
missioners to manage such negotiations and treaties. This stat-
ute thus marks the beginning of a mode of dealing with Indian
affairs that was to remain the primary mode of governmental
action in this field for many decades to come.*

The fourth and last of the statutes enacted by Congress at its
first session which dealt with Indian affairs was the Act of Sep-
tember 11, 1789,° which specified salaries to be paid to the “super-
intendent of Indian affairs in the northern department,” a posi-
tion held ex officio by the governor of the western territory.

Noteworthy is the fact that of the first 13 statutes enacted by
the first Congress of the United States, four dealt primarily or
partially with Indian affairs. In these four statutes we find
the essential administrative machinery for dealing with Indian
affairs established, and its expenses provided for. And we find
four important sources of federal authority in dealing with In-
dian matters invoked : The power to 1nake war (and, presumably,
peace) ; the power to govern territories; the power to make
treaties, and the power to spend money."”

71 Stat. 54.

8 See Chapter 3.

°1 Stat. 67.

10 Also see Chapter 5, sec. 1.

SECTION 2. LEGISLATION FROM 1790 TO 1799

The first act of Congress specifically defining substantive
rights and duties in the field of Indian affairs was the Act of
July 22, 1790, significantly titled, “An Act to regulate trade and
intercourse with the Indian tribes.” The significance of the
title becomes clear when one notes that the act deals not only
with the conduct of licensed traders, but also with the sale of
Indian lands, the commission of crimes and trespasses against
Indians and the procedure for punishing white men committing
offenses against Indians. It seems fair to infer that the legis-
lators who adopted this statute thereby gave a practical and
contemporaneous construction to the clause of the Federal Con-
stitution which gives to Congress

¥ % % the power to regulate commerce * * * with

the Indian tribes * * **

The Act of July 22, 1790, contained seven sections. The first
three provided that trade or intercourse with the Indian tribes
should be limited to persons licensed by the Federal Govern-
ment; that such licenses might be revoked for violations of
regulations governing such trade, prescribed by the President,
and that persons trading without licenses should forfeit all
merchandise in their possession.”®

Section 4 declared:

* * * That no sale of lands made by any Indians,
or any nation or tribe of Indians within the United States,
shall be valid to any person or persoms, or to any state,
whether having the right of pre-emption to such lands
or not, unless the same shall be made and duly executed

at some public treaty, held under the authority of the
United States.® -

1. 33, 1 Stat. 137.

12 Art. 1, sec. 8, ¢l. 8. Also see Chapter 5, sec. 3.
13 See Chapter 16, sec. 1.

14 See Chapter 15, sec. 18C.

Sections 5 and 6 dealt with crimes and trespasses com-
mitted by non-Indians against Indians within “any towu,
settlement or territory belonging to any nation or tribe of
Indians * * *” Such offenders were to be subject to the
same punishment to which they would be subject if the offenses
had been commifted against a non-Indian within the jurisdic-
tion of the state or district from which the offender came, and
the procedure applicable in cases involving crimes against the
United States was made applicable to such offenders.”

The final section declared that the act should “be in force
for the term of two years, and from thence to the end of the
next session of Congress, and no longer.”

It may be noted that each of the substantive provisions of the
first Indian trade and intercourse act fulfilled some obliga-
ticn assumed by the United States in treaties with various
Indian tribes. In its first treaty with an Indian tribe, the
Treaty of September 17, 1778, with the Delaware Nation,*®
the United States had undertaken to provide for the accommno-
dation of the Delawares—

¥ * * 3 well-regulated trade, under the conduct of an
intelligent, candid agent, with an adequate sallery, one
more influenced by the love of his country, and a constant
attention to the duties of his department by promoting
the common interest, than the sinister purposes of con-
verting and binding all the duties of his office to his
private emolument * * *  (Art, 5.)

Similar undertakings, providing for congressional action in the
regulation of traders, had been undertaken in various other

1 See Chapter 18, sec. 5.
167 Stat. 13.
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treaties which, by 1790, had been concluded with most of the
tribes then within the boundaries of the United States.”

Section 4, limiting land sales to the United States, also sup-
plemented provisions contained in various treaties.”®

The provisions with reference to the punishment of non-Indians
comniitting crimes or trespasses within the territory of the In-
dian tribes likewise carried out obligations which had been
assumed as early as September 17, 1778, in the treaty of that
date with the Delaware Nation,” providing for fair and impartial
trials of offenders against Indians,

* * * The mode of such tryals to be hereafter fixed by
the wise men of the United States in Congress assembled,
with the assistance of such deputies of the Delaware na-
tion, as may be appointed to act in concert with them in
adjusting this matter to their mutual liking.
Similar provisions promising punishment of white offenders as
a substitute for other methods of redress employed by Indian
tribes had been included in practically all the treaties which
were in force when the first Indian trade and intercourse act
was adopted.®

The foregoing analysis of statutes as fulfillments of treaty
obligations would probably apply equally to each of the later
Indian trade and intercourse acts, culminating in the permanent
Act of June 30, 1834.%

Despite the caution of Congress in making the first Indian
trade and intercourse act a temporary measure, the substance
of each of the provisions contained in this act remains law to
this day.

Minor amendments were made in the language of these provi-
sions by the second Indian trade and intercourse act, that of
March 1, 1793.%® This act also introduced a number of new
provisions which have for the most part found their way into
existing law. A prohibition against settlement on Indian lands
and authority to the President to remove such settlers are con-
tained in section 5 of this act. Section 6 deals with horse thieves
and horse traders. Section 7 prohibits employees in Indian
affairs from having “any interest or concern in any trade with

17 g, g, Article 9 of Treaty of November 28, 1785, with the Chero-
kees, 7 Stat, 18, 20; Art. 8 of Treaty of January 3, 1786, with the Choc-
taw Nation, 7 Stat. 21, 22 ; Art. 8 of Treaty of January 10, 1786, with the
Chickasaws, 7 Stat. 24, 25; Art. 7 of Treaty of January 9, 1789, with
the Wiandot, Delaware, Ottawa, Chippewa, Pattawattima, and Sac
Nations, 7 Stat. 28, 30. See Chapter 3, sec. 3B(2).

18 Art. 3 of Treaty of January 9, 1789, with the Wiandots and others
had provided :

* * * But the said nations, or either of them, shall not be
at liberty to sell or dispose of the same, or any part thereof, to
any sovereign power, except the United States.; nor to the subjects
or citizens of any other sovereign power, nor to the subjects or
citizens of the United States.
The following treaties contained specific guarantees against settlement
on Indian lands by citizens of the United States: Art. 5 of Treaty of
January 21, 1785, with the Wiandot, Delaware, Chippawa and Ottawa
Nations, 7 Stat. 16, 17; Art. 5 of Treaty of November 28, 1785, with
the Cherokees, 7 Stat. 18, 19; Art. 4 of Treaty of January 3, 1786, with
the Choctaw Nation, 7 Stat. 21, 22; Art. 4 of Treaty of January 10, 1786,
with the Chickasaws, 7 Stat. 24, 25; Art. 7 of Treaty of January 31,
1786, with the Shawanoe Nation, 7 Stat. 26, 27. Other treaties provided
generally for the protection of Indian lands.

1 Art. 4, 7 Stat. 13, 14.

20 See treaties cited in fns. 17 and 18, supra.

21 4 Stat. 729. See Chapter 3, sec. 3.

221 Stat. 329.
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the Indians.” ® Section 9 provides for the furnishing of various

goods and services to the Indian tribes. Section 13 specifies that

Indians within the jurisdiction of any of the individual states’
shall not be subiect to trade restrictions.

This act, like the preceding act, was declared a temporary
measure.”

The Act of May 19, 1796 * constitutes the third in a series of
trade and intercourse acts. Generally it follows the 1793 act,
with minor modifications. It adds a detailed definition of Indian
country.” It adds a prohibition against the driving of livestock
on Indian lands.” It requires passports for persons travelling
into the Indian country.”

"The 1796 act contained, for the first time, a provision (sec. 14)
for the punishment of any Indian belonging to a tribe in amity
with the United States who shall cross into any state or territory
and there commit any one of various listed offenses.® 1In the first
instance, application for “satisfaction” was to be made to the
nation or tribe to which the Indian offender belonged; if such
application proved fruitless, after a reasonable waiting period
fixed at 18 months, the President of the United States was au-
thorized to take such measures as might be proper to obtain
satisfaction for the injury. In the meantime, the injured party
was guaranteed “an eventual indemnification” if he refrained
from “attempting to obtain private satisfaction or revenge
* % *2 Mhe only specific measure of redress which the Presi-
dent was authorized to take under this act was the withholding
of annuities due to the tribe in question.

The fourth and last of the temporary Indian trade and inter
course acts was the Act of March 3, 1799.° This act made only
minor changes in the provisions of the 1796 act.

Apart from the four temporary Indian trade and intercourse
acts passed during the decade from 1790 to 1799, the only statute
of special importance was the Act of April 18, 1796," which
established Government trading houses with the Indians, under
the control of the President of the United States. While the
institution of the Government trading house was abolished in
1822,* some of the provisions designed to assure the honesty of
employees of these establishments have been carried over into
the law which now governs Indian Service employees.®® Control
of the Government trading houses became the most important
administrative function of the Federal Government in the field
of Indian affairs, and when the Government trading houses were
finally abolished it was only natural that the superintendent of
Indian trade in charge of these establishments became the first
head of the Bureau of Indian Affairs.®

2 See Chapter 2, sec. 3B.

24 Sec. 15, 1 Stat. 329, 332,

21 Stat. 469.

26 Sec, 1. See Chapter 1, sec. 3.

27 Sec. 2. See Chapter 15, sec. 10.

28 Sec. 3. See Chapter 3, sec. 3A(5) ; Chapter 8, sec. 10A(3).

2 See Chapter 18, sec. 4.

30C. 46, 1 Stat. 743.

311 Stat. 452.

2 Act of May 6, 1822, 3 Stat. 679.

3 See Act of April 18, 1796, sec. 3, 1 Stat. 452, followed in Act of June
30, 1834, sec. 14, 4 Stat. 735, 738, R. 8. § 2078, 25 U. 8. C. 68. And see
Chapter 2, sec. 3B.

34 See Chapter 2, sec. 1A,
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SECTION 3. LEGISLATION FROM 1800 TO 1809

The most important legislation enacted by Congress during the
first decade of the nineteenth century was the permanent trade
and intercourse act of March 30, 1802.** The four temporary
Indian trade and intercourse acts adopted in 1790, 1793, 1796,
and 1799 had, by a process of trial and error, marked out the
main outlines of federal Indian law, and the Act of 1802 made
few substantial changes in reducing to permanent form the pro-
visions of the Act of March 3, 1799.* The only significant addi-
tion made by the 1802 act appears in section 21 of that act, which
deals with the liquor problem in these terms:
* * * That the President of the United States be au-
thorized to take such measures, from time to time, as to
him may appear expedient to prevent or restrain the vend-
ing or distributing of spirituous liquors among all or any
of the said Indian tribes, any thing herein contained to
the contrary thereof notwithstanding.

The circumstances under which this provision, urged by various

Indian chiefs, was recommended by President Jefferson and en-

acted by Congress are elsewhere noted.”

Apart from the permanent Indian trade and intercourse act,
two legislative enactments during the decade from 1800 to 1809
deserve notice. Both of them imposed upon the Indian Service
marks of its military origin which endured for more than a
century.

The first of these statutes was the Act of January 17, 1800,%
entitled “An Act for the preservation of peace with the Indian
tribes.” This act was apparently designed to prevent the
European belligerents of that time from inciting the Indian
tribes on our western frontier to attacks against the United
States. The first section of this act provides:

* * * That if any citizen or other person residing
within the United States, or the territory thereof, shall
send any talk, speech, message or letter to any Indian
nation, tribe, or chief, with an intent to produce a con-
travention or infraction of any treaty or other law of the
United States, or to disturb the peace and tranquillity of
the United States, he shall forfeit a sum not exceeding two
thousand dollars, and be imprisoned not exceeding two
years.

After a long and checkered career, this provision of law * was
repealed by the Act of May 21, 1934.*

%2 Stat. 139.

3. C. 46, 1 Stat. 743. See sec. 2, supra.

37 See Chapter 17, sec. 1.

38 2 Stat. 6.

3 The provision in question was incorporated in the Act of June 30,
1834, sec. 13, 4 Stat. 729, 731, and became R. 8. § 2111 and 25 U. 8. C.
171.

4048 Stat. 787. See 25 U. 8. C. A. 171 (Supp.).

Section 2 of this act prescribed penalties for the carrying or
delivering of messages of the character prescribed by section 1
“to or from any Indian nation, tribe, or chief * * *»#

The third section of this act ® dealt with seditious correspond-
ence withh foreign nations respecting Indian affairs, and also
contained the following language which, considered apart from
the circumstances of its enactment, imposed severe limits upon
criticism of the Indian Service:

* * * gor in case any citizen or other person shall
alienate, or attempt to alienate the confidence of the In-
dians from the government of the United States, or from
any such person or persons as are, or may be employed and
entrusted by the President of the United States, as a com-
nmissioner or commissioners, agent or agents, in any capac-
ity whatever, for facilitating or preserving a friendly
intercourse with the Indians, or for managing the con-
cerns of the United States with them, he shall forfeit a
sum not exceeding one thousand dollars, and be impris-
oned not exceeding twelve months.

Another statute enacted by Congress during this decade which
left a mark upon the Indian Service for many years was the Act
of May 13, 1800, which provided for the issuance of rations out
of army provisions to Indians visiting the military posts of the
United States. This is the first congressional statute supporting
the system of inducing peace by paying tribute which character-
ized Indian Service policy for many years.*

The same statute likewise provided for repaying to Indian
delegates the expense of their visits to Washiugton.*

During the decade from 1800 to 1809, there was no further In-
dian legislation of general and permanent significance. Appro-
priation acts, acts extending Indian trading house legislation,
legislation for the establishing of new states and territories,
measures for executing treaty provisions, and laws dealing with
the disposition of lands acquired from the Indians by treaty
make up the bulk of the legislation enacted during this decade
in the field of Indian affairs.

4 Sec. 2, incorporated in Act of June 30, 1834, sec. 14, 4 Stat. 729, 731,
R. S. § 2112, 25 U. 8. C. 172; repealed by Act of May 21, 1934, 48 Stat.
787.

42 Incorporated in Act of June 30, 1834, sec. 15, 4 Stat., 729, 731, R. S.
§ 2113, 25 U. 8. C. 173, repealed by Act of May 21, 1934, 48 Stat. 787.
On recent uses of this statute, prior to its repeal, see Chapter 8.
sec. 10A(2).

% (. 68, 2 Stat. 85; incorporated in Act of June 30, 1834, sec. 16, 4
Stat. 735, 738, R. S. § 2110, 25 U. 8. C. 141.

4 See Chapter 2, sec. 2C; Chapter 12, secs. 1, 4.

4 Sec. 2.

SECTION 4. LEGISLATION FROM 1810 TO 1819

Congressional legislation on Indian affairs in the decade from
1810 to 1819 continues the trends noted in the preceding decade.
Two statutes of special significance deserve to be noted.

The Act of March 3, 1817, established for the first time a
system of criminal justice applicable to Indians as well as to
non-Indians within the Indian country. The act provided that
Indians or other persons committing offenses within the Indian
country should be subject to the same punishment that would
be applicable if the offense had been committed in any place
under the exclusive jurisdiction of the United States. Federal
courts were given jurisdiction to try such cases. The statute

“C. 92, 3 Stat. 383.

contained an important proviso (sec. 2), safeguarding the crimi-
nal jurisdiction of the Indian tribes:

* * * nothing in this act shall be so construed as to

affect any treaty now in force between the United States
and any Indian nation, or to extend to any offence com-
mitted by one Indian againsf another, within any Indian
boundary.

The proviso, as well as the main provision of the statute, have
found their way, with some modifications, into existing law.”

47 See 25 U. 8. C. 217, 218. Note, however, that the historical notes to
these sections in the U. S. Code and the U. 8. Code Annotated fail to
show their actual origin. For further discussion of the significance
of these sections, see Chapter 5, sec. 1; Chapter 7, sec. 9; Chapter 18,
secs. 3, 4.
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A second important statute adopted during this decade was the
Act of March 3, 1819* entitled “An Act making provision for
the civilization of the Indian tribes adjoining the frontier
settlements.”

Section 1 of this act, which is law to this day,* provides:

* * % That for the purpose of providing against the
further decline and final extinction of the Indian tribes,
adjoining the frontier settlements of the United States,
and for introducing among them the habits and arts of
civilization, the President of the United States shall be,
and he is hereby authorized, in every case where he shall

“C. 85, 3 Stat. 516.
“R. 8. § 2071, 25 U. 8. C. 271.
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judge improvement in the habits and condition of such
Indians practicable, and that the means of instruction
can be introduced with their own consent, to employ
capable persons of good moral character, to instruct them
in the mode of agriculture suited to their situation; and
for teaching their children in reading, writing, and arith-
metic, and performing such other duties as may be en-
joined, according to such instructions and rules as the
President may give and prescribe for the regulation of
their conduct, in the discharge of their duties.

Section 2 of this act established a permanent annual appropria-
tion of $10,000 for carrying out the provisions of section 1.%

8 See Chapter 12, sec. 2 for a discussion of the use made of these
appropriations,

SECTION 5. LEGISLATION FROM 1820 TO 1829

By the Act of May 6, 1822,% the United States trading houses
with the Indian tribes were abolished. On the same day a law
was enacted specifying the conditions under which licensed
Indian traders were to operate.® The act imposed various con-
ditions upon the activities of licensed traders and conferred
broad authority over such traders upon administrative officials.
The act also provided (sec. 3) for the regular settlement of
accounts of Indian agents. Section 4 of this act established a
rule, which is still law, which in its present code form declares:

513 Stat. 679.
62 Act of May 6, 1822, c. 58, 3 Stat. 682.

In all trials about the right of property in which an
Indian may be a party on one side, and a white person
on the other, the burden of proof shall rest upon the
white person, whenever the Indian shall make out a pre-
sumption of title in himself from the fact of previous
possession or ownership.”

Apart from the foregoing general acts, treaties and legislation
providing for the enforcement of treaty provisions continued to
represent the main growing point of Indian law.

5325 U. 8. C. 194, derived from Act of June 30, 1834, sec. 22, 4 Stat.
729, 733 ; R. S. § 2126.

SECTION 6. LEGISLATION FROM 1830 TO 1839

The decade of the 1830's is marked by five statutes of great
importance, the Act of May 28, 1830, governing Indian removal,
the Act of July 9, 1832, establishing the post of Commissioner
of Indian Affairs, the Indian Trade and Intercourse Act of June
30, 1834, the act of the same date providing for the organiza-
tion of the Department of Indian Affairs, and the Act of Janu-
ary 9, 1837, regulating the disposition made of proceeds of ceded
Indian lands.

The first of these acts * established in general terms the policy,
which had theretofore been worked out in several specific cases,”
of exchanging federal lands west of the Mississippi for other
lands then held by Indian tribes. The act provided that such
exchanges should be voluntary; that payment should be made
to individuals for improvements relinquished, and that suitable
guaranties should be given to the Indians as to the permanent
character of the new homes to which they were migrating.

Section 3 provided :

# * * That in the making of any such exchange or
cxchanges, it shall andAmay be lawful for the President
solemnly to assure the tribe or nation with which the
exchange is made, that the United States will forever
secure and guaranty to them, and their heirs or suc-
cessors, the country so exchanged with them; and if
they prefer it, that the United States will cause a patent
or grant to be made and executed to them for the same:
Provided always, That such lands shall revert to the
United States, if the Indians become extinct, or abandon
the same.

Sections 6 and 7 defined the administrative authority of the
President and the duty of protection owing to migrating tribes
in the following terms:

Sec. 6. * * * That it shall and may be lawful for
the President to cause such tribe or nation to be protected,

54 Act of May 28, 1830. 4 Stat. 411,
porated in R. 8. § 2114, 25 U. 8. C. 174.
65 See Chapter 2, sec. 2A ; Chapter 3, sec, 4E.

Secs. 7 and 8 were later incor-

at their new residence, against all interruption or disturb-
ance from any other tribe or nation of Indians, or from
any other person or persons whatever,

SeEc. 7. * * * T'Phat it shall and may be lawful for
the President to have the same superintendence aud care
over any tribe or nation in the country to which they may
remove, as contemplated by this act, that he is now author-
ized to have over themn at their present places of residence:
Provided, That nothing in this act contained shall be con-
strued as authorizing or directing the violation of any
existing treaty between the United States and any of the
Indian tribes.*”

The Act of July 9, 1832, entitled “An Act to provide for the
appointment of a commissioner of Indian Affairs, and for other
purposes,” represents the first legislative authorization for the
post of Commissioner of Indian Affairs. Its significance in the
development of Indian administration has been discussed else-
where.™

Section 1 of this act:* which is still invoked as a basis for
the administrative authority of the Commissioner of Indian
Affairs, declared :

* * * That the President shall appoint, by and with
the advice and consent of the Senate, a commissioner of
Indian affairs, who shall, under the direction of the Sec-
retary of War, and agreeably to such regulations as the
President may, from time to time, prescribe, have the di-
rection and management of all Indian affairs, and of all
matters arising out of Indian relations, and shall receive
a salary of three thousand dollars per annum.

Other sections of the act dealt with the appointment of clerks
to the office of the Commissioner of Indian Affairs, the supervi-
sion of accounts by the Commissioner, and the discontinuance of

SR, 8. § 2114, 25 U. S. C. 174.
57 C. 174, 4 Stat. 564.
5 See Chapter 2, sec. 1B.

% R. 8. §§ 462463, 25 U. 8. C. 1-2. See Chapter 5, sec. 8.
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“* % * {he services of such agents, subagents, interpreters,

and mechanics, as may from time to time become unnecessary, in
consequence of the emigration of the Indians, or other causes” *
—an illuminating comientary upon the aura of impermanence
which even then surrounded the treatment of the Indian problem.

Included in this act was a general prohibition against the in-
troduction of ardent spirits into the Indian country,” which is
part of the law to this day.

June 30, 1834, is perhaps the most significant date in the his-
tory of Indian legislation. On this day there were enacted
two comprehensive statutes which, in large part, form the
fabric of our law on Indian affairs to this day. Of these two
statutes one stands as the final act in a series of acts “to regulate
trade and intercourse with the Indian tribes.”® The other,
approved on the same day, is entitled “An Act to provide for the
‘organization of the department of Indian Affairs.” ® The two
statutes * were dealt with in a single report of the House Com-
mittee on Indian Affairs,” which contains an illuminating
analysis of the entire legislative situation with respect to In-
dian affairs.

The difficulties and the general objectives in terms of which
this legislation of 1834 was drafted are suggested in the fol-
lowing statements of the Committee report:

The committee are aware of the intrinsic difficulties of
the subject—of providing a system of laws and of admin-
istration, simple and economical, and, at the same time,
efficient and liberal—that shall be suited to the various
conditions and relations of those for whose benefit
it is intended; and that shall, with a due regard to the
rights of our own citizens, meet the just expectations
of the country in the fulfilment of its proper and assumed
obligations to the Indian tribes. Yet, so manifestly de-
fective and inadequate is our present system, that an
imimediate revision seems to be imperiously demanded.
What is now proposed is only an approximation to a
perfect system. Much is necessarily left for the present to
Exec;bltive discretion, and still more to future legisla-
tion.

The Indians, for whose protection these laws are pro-
posed, consist of numerous tribes, scattered over an
immense extent of country, of different languages, and
partaking of all the forms of society in the progression
from the savage to an approximation to the civilized.
‘With the emigrant tribes we have treaties, imposing duties
of a mixed character, recognising them in some sort as
dependent tribes, and yet obligating ourselves to protect
them, even against domestic strife, and necessarily retain-
ing the power so to do. With other tribes we have general
treaties of amity; and with a considerable number we
have no treaties whatever. To most of the tribes with
whom we have treaties, we have stipulated to pay annui-
ties in various forms. The annexed tables (A, B, 1, J, K,
L) exhibit a condensed view of these relations, and will
assist in determining the nature and extent of the legis-
lation necessary for the Indian Department. These,
though a part of the consideration of the cessions of land,
are intended to promote their improvement and civiliza-
tion, and which may now be considered as the leading
principle of this branch of our legislation.”

The Indian Trade and Intercourse Act of 1834 followed in
many respects the similar act of March 30, 1802, and incor-
porated provisions of other acts which have already been noted.”

® Sec, 5, R. 8. § 2073, 25 U. 8. C. 65.

61 Sec. 4, R. 8. § 2139, 25 U. S. C. 241.

624 Stat. 729.

6 4 Stat. 735.

¢ This report also dealt with a third proposed bill, relating to the
tribes of the proposed ‘“‘western territory,” which was never enacted.

% H. Rept. No. 474, 23d Cong., 1st sess. (May 20, 1834).

% Ibid., p. 1.

« Ibid., p. 2.

%2 Stat. 139. See sec. 3, supra.

% See fns. 38, 46, 51, supra.

267785—41——17

See Chapter 17, sec. 3, fn. 35.
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By its first section it substituted a general definition of Indian
country for the definition by metes and bounds that had been
contained in the 1802 act and that had become largely obsolete
as a result of treaty cessions.”

Sections 2 to 5 of the act deal with licensed traders and impose
a more detailed system of control over such traders than had
been previously in force. These controls constitute, in large
part, the present law on the subject and are elsewhere analyzed.”
The purpose of the legislation with respect to control of traders
is set forth in the following terms in the House Committee
report:

The Indian trade, as heretofore, will continue to be car-
ried on by licensed traders. The Indians do not meet the
traders on equal terms, and no doubt have much reason
to complain of fraud and imposition. Some further pro-
vision seems necessary for their protection. Heretofore,
it has been considered that every person (whatever might
be his character) was entitled to a license on offering his
bond. It has been the source of much complaint with
the Indians. Power is now given to refuse licenses to per-
sons of bad character, and for a more general reason,
“that it would be improper to permit such persouns to reside
in the Indian country;’ and to revoke licenses for the
same reasons. The committee are aware that this is
granting an extensive power to the agents, and which may
be liable to abuse; yet, when it is recollected that the dis-
tance from the Government at which the traders reside,
will prevent a previous consultation with the head of the
department ; that what is necessary to be done should be
done promptly; that the agents act under an official re-
sponsibility ; that they are required to assign the reasons
of their conduct to the War Department; that an appeal
is given to the party injured; and that the dismissal of
the agent would be the consequence of a wanton act of
injustice, the rights of the traders will be found as well
secured as is compatible with the security of the Indians.

The report of the commissioners, appended to this re-
port, contains a detailed statement of the exorbitant prices
demanded by the Indian traders. As a remedy in part,
they recommend, first, a substitution of goods for money
in the payment of annuities. This suggestion has been
adopted so far as to authorize it to be done by the consent
of the tribe. In addition to the direct benefit, it will
furnish them with something like a standard of the value
of goods, and enable them to deal on more equal terms
with the Indian traders. * * #*7%

Section 6 of the act relaxes the prior requirement that all per-
sons going into the Indian country must bear a passport, so as to
make the requirement applicable only to foreigners.”

Sections 7 to 12 of the 1834 Trade and Intercourse Act reenact
with minor modifications provisions of the 1802 Trade and Inter-
course Act.™

Sections 13 to 15 of the act reenact provisions of the Act of
January 17, 1800, relating to subversive activities among Indian

7 Act of June 30, 1834, 4 Stat. 729. For a discussion of the significance
of the 1834 definition see Chapter 1, sec. 3.

7 See Chapter 16.

72 H, Rept., op. cit., p. 11.

7 “Other nations have excluded foreigners from trade and intercourse
with the Indians within their territories. We have adopted the same
policy as the only one safe for us, or beneficial to the Indians. The
provision is therefore continued, that no foreigner shall enter the
Indian country without a passport. But it ig not deemed necessary that
all the restrictions of the former laws as to our own citizens should
be retained. Of them, as mere travellers in or through the Indian
country, we ought not to have the same, or even any jealousy. And so
frequent and necessary are the occasions of our citizens to pass into
the Indian country, that of them no passports will be required for such
objects. Such has been the inconvenience of obtaining passports, that,
for years, the provision in the act of 1802, requiring them, has been a
dead letter. If, however, our citizens desire to trade or to reside in the
Indian country for any purpose whatever, a license for that particular
purpose ig required.” H. Rept., op. cit., p. 11.

7 See fn. 335, supra.

76 2 Stat. 6, discussed in sec. 3, supra. See 25 U. 8. C. 171, 172, 173.
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tribes. On the question of allowing the executive power to re-
move undesirable non-Indians the Committee declared :

To facilitate the negotiations of treaties, it is deemed
absolutely necessary that the commissioners should have
power to control or remove all white persons who may
attempt to prevent or impede the negotiations, and that
they should have, if necessary, the aid of a military force.”

Section 17 reenacts and amplifies provisions of the 1802 act
relating to Indian depredations.

The remaining provisions of the statute deal primarily with
the prosecution of crimes. Officials of the Indian Department
are empowered to make arrests.” The liquor prohibition pro-
visions of the 1832 act ™ are reenacted and amplified.” The pro-
vision in the Act of May 6, 1822 * relating to Indian witnesses is
likewise reenacted (Section 22).*

Provisions on criminal jurisdiction are thus summarized in the
House Committee report:

In consequence of the change in our Indian relations,
the laws relating to crimes committed in tlie Indian coun-
try, and to the tribunals before whom offenders are to be
tried, require revision. By the act of 3d March, 1817, the
criminal laws of the United States were extended to all
persons in the Indian country, without exception, and by
that act, as well as that of 30th March, 1802, they might be
tried wherever apprehended. It will be seen that we can-
not, consistently with the provisions of some of our
treaties, and of the territorial act, extend our criminal laws
to offences committed by or against Indians, of which the
tribes have exclusive jurisdiction; and it is rather of
courtesy than of right that we undertake to punish crimes
committed in that territory by and against our own citi-
zens. And this provision is retained principally on the
ground that it may be unsafe to trust to Indian law in the
early stages of their Government. It is not perceived that
we can with any justice or propriety extend our laws to
offences committed by Indians against Indiaus, at any
place within their own limits.

Some doubts have been suggested as to the constitu-
tionality of so much of these acts as provides for the trial
of offenders wherever apprehended: without expressing
any opinion on that subject, it is thought that provisions
more convenient to all parties, and at the same time free
from all constitutional doubts, might be adopted. And for
this end it is proposed, for the sole purpose of erecuting
this act, to annex the Indian country to the judicial dis-
tricts of the adjoining Territories and States. This is
done principally with a view to offences that are to be
prosecuted by indictment. In all cases of offences, when
the punishment, by former laws, was fine or imprisonment,
the imprisonment is now omitted, leaving the. penalty to
be recovered in an action of debt, prosecuted in any dis-
trict where the offender may be found.”

The second * of the basic 1834 acts was intended to deal com-
prehensively with the organization and functions of the Indian
Department. This purpose is developed in the sponsoring House
Committee’s report in the following terms :

The present organization of this department is of doubt-
ful origin and authority. Its administration is expensive,
inefficient, and irresponsible.

The committee have sought, in vain, for any lawful au-
thority for the appointment of a majority of the agents
and subagents of Indian affairs now in office. For years,
usage, rendered colorably lawful only by reference to indi-
rect and equivocal legislation, has been the only sanction
for their appointment. Our Indian relations commenced
at an early period of the revolutionary war. What was

76 H. Rept., op. cit.,, p. 14.

7 Sec. 19.

8 See fn. 61, supra.

" Secs. 20 and 21.

80 See fn. 53, supra.

814 Stat. 729, 733.

¢ H. Rept., op. cit., pp. 13, 14.

%3 Act of June 30, 1834, 4 Stat. 785.
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necessary to be done, either for defence or conciliation,
was done; and being necessary, no inquiry seems to have
been made as to the authority under which it was done.
This undefined state of things continued for nearly twenty
years. Though some general regulations were enacted,
the government of the department was chiefly left to
Executive discretion. In the subsequent legislation, what
was, in fact, mere usage, seems to have been taken as hav-
ing been established by law. It does not appear that the
origin or history of the department has ever attracted the
attention of Congress. No report of its investigation is
found in its records. In ascertaining the authority of
the appointment, of the officers in the department, the com-
mittee have referred to the acts of the Government, of
which they will now present a brief history, and which, it
is believed, will fully sustain the position that a majority
of the agents and subagents of Indian affairs have been
appointed without lawful authority. This position is not
taken with a view to put any particular administration in
fault, for it applies to every administration for the last
thirty years.*

The conclusion as to the lack of legal authority for various
positions actually maintained in the office of Indian Affairs was
borne out by a detailed review of the legislation of Congress
beginning with ordinances enacted prior to the Declaration of
Independence. The statute substitutes for the patchwork there-
tofore existing, a comprehensive schedule of departmental officers
and makes all such officers responsible to the President of the
United States and to regulations promulgated by him.*

Other sections of the 1834 act providing for the organization
of the department of Indian Affairs seek to restore and guarantee
tribal rights upon which administrative encroachments had ap-
parently been made, and to encourage Indians to take over an
increased measure of responsibility for the administration of
the Indian Service. In matters of annuity payments, the 1834
act establishes the principle that all such payments are to be
made to the chiefs of the respective tribes or to such other
representatives as the tribes themselves may appoint. In expla-
nation of this provision (sec. 11), the Committee declared :

In the course of their investigations, the committee have
become satisfied that much injustice has been done to the
Indians in the payment of their annuities. The payments
are required, by the terms of the treaties, to be paid to
the tribe as a political body capable of acting as a nation;
and it would seem, as a necessary consequence, that the
payments should be made to the constituted authorities of
the tribe. If those authorities distribute the annuities
thus paid with a partial hand, they alone are responsible.
If injustice shall be done, we are not the instruments;
we have discharged our obligation. With what propriety
can our Government undertake to apportion the annuities
among the individuals of the tribes? And in what manner
can it be done, with safety or convenience? If distributed
to heads of families in proportion to the number of each
family, it would require an annual enumeration, or a
register of the changes. If paid to the individuals at their
residences, it would be troublesome and expensive; if the
individuals were required to travel to the agency, to
receive the pittance of their share, to many it would not
be worth going for. What security can be given against
the frauds of the agents? What vouchers shall he produce
to account for the payments? The payment to the chiefs
is a mode simple and certain, and the only mode that will
render the annuities beneficial to the tribe, by enabling
it to apply them to the expenses of their Government, to
the purpose of education, or to some object of general
concern. When distributed to individuals, the amount is
too small to be relied on as a support, yet sufficiently
large to induce them to forego the labor necessary to pro-
cure their supplies. And it is found that those are the
most industrious and thrifty who have no such aid.

Individual payments were introduced probably with a
view to induce emigration, by paying those who choose to

8¢ H. Rept., op. cit.,, pp. 2, 3. See Chapter 2, sec. 1B.
¥ Secs. 1, 2, 8.
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emigrate their supposed share of the annuity. Whatever
may have been the policy which gave rise to it, neither
policy nor justice requires its continuance.

With a view to prevent frauds of another kind, in refer-
ence principally to the payment of goods, the President
is authorized to appoint an officer of rank to superintend
the payment of annuities. This, and the provision relat-
ing to the purchase of goods for the Indians, will place
sufficient guards to prevent fraudulent payments,

The committee have reason to believe abuses have ex-
isted in relation to the supply of goods for presents at
the making of treaties, or to fulfil treaty stipulations.
Those for presents are at the loss of the Government.
Those under treaty stipulations are at the loss of the
Indians. The goods for presents have been usually fur-
nished by the Indian traders, and at an advance of from
60 to 100 per cent. This the Government has been obliged
to submit to, or the trader will make use of his influence
to prevent a treaty. Should this in future be attemipted,
the Government will now have a sufficient remedy by
revoking the license. The goods furnished under treaties
have been charged at (what has been represented as a
moderate rate) an advance of 50 per cent, and at that
rate delivered to the Indians. It is now provided that the
goods in both cases are to be purchased by an agent of
the Government; and where there is time (as in case of
goods purchased under treaties) they are to be purchased
on proposals based on previous notice.®®

The objective of staffing the Indian Service itself with Indians
was embodied in a provision of section 9 of this act reading:

And in all cases of the appointments of interpreters or
other persons employed for the benefit of the Indians, a
preference shall be given to persons of Indian descent, if
such can be found, who are properly qualified for the exe-
cution of the duties.”

A related objective was to be achieved by the following provision
in section 9, which is law to this day (except that the Secretary
of the Interior has succeedad to the powers of the Secretary of
War) :

And where any of the tribes are, in the opinion of the
Secretary of War, competeut to direct the employment of
their blacksmiths, mechanics, teachers, farmers, or other
persons engaged for them, the direction of such persons
may be given to the proper authority of the tribe.™

The purpose behind these provisions is illuminated by a passage
in the Committee report which declares:

The education of the Indians is a subject of deep interest
to them and to us. It is now proposed to allow them some
direction in it, with the assent of the President, under
the superintendence of the Governor, so far as their annui-
ties (K) are concerned; and that a preference should be
given to educated youth, in all the employments of which
they are capable, as traders, interpreters, schoolmasters,
farmers, mechanics, &c.; and that the course of their
education should be so directed as to render them capable
of those employments. Why educate the Indians unless
their education can be turned to some practical use? and
why educate them even for a practical use, and yet
refuse to employ them?*

Other provisions of the act in question prohibit employees of
the Indian Depariment from having “any interest or concern
in any trade with the Indians, except for, and on account of,
the United States.”*

88 H. Rept., op. ¢it., pp. 9, 10.

8 Sec. 9, 4 Stat. 735, 737, R. S. § 2069, 25 U. S. C. 45.
sec. 4B.

8 Ibid. See Chapter 7, sec. 10.

8 H. Rept., op. cit., p. 20.

% Sec. 14, 4 Stat. 735, 738.

See Chapter 8,

See Chapter 2, sec. 3B, fn. 335.
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Provisions of earlier acts with respect to supplies and rations
are reenacted (secs. 15 and 16). The latter provision is a re-
enactment of section 2 of the Act of May 13, 1800, authorizing
issuance of rations to Indians at military posts.”

Section 17 centralizes responsibility for regulations authorized
by law in the following terms:

That the President of the United States shall be, and he
is hereby, authorized to prescribe such rules and regula-
tions as he may think fit, for carrying into effect the vari-
ous provisions of this act, and of any other act relating
to Indian affairs, and for the settlement of the accounts
of the Indian department.”

The purpose of this section is set forth in the following language
of the Cominittee report:

The President is authorized to make the necessary regu-
lationg for carrying into effect the several acts relating
to Indian affairs. In 1829, such regulations having refer-
ence to the laws then in force, were reported to the House
by Messrs. Clark and Cass, commissioners appointed for
that purpose. They appear to have been drawn with great
care, and, with such alterations as the bills reported
require, would, in the opinion of the committee, be proper
and efficient ; and should the acts reported pass, it would
be proper to have the regulations reported to Congress
at the next session, when they can be adopted by an act
of Congress, or go into operation under the general provi-
sion referred to.”

The fifth important segment of the existing law on Indian
affairs that took shape under legislation of the 183(0’s is that
relating to payments made to tribes, by reason of treaty provi-
sions, by the Federal Government from proceeds derived from
the disposition of ceded Indian lands. The Act of January
9, 1837," comprises three sections containing provisions of sub-
stantive law. The first section® requires the deposit in the
United States Treasury of moneys received from the sale of
lands ceded to the United States by treaties providing either
for the investment or for the payment of such proceeds to the
Indians.

Section 2 of the act® provides:

That all sums that are or may be required to be paid,
and all moneys that are or may be required to be in-
vested by said treaties, are hereby appropriated in con-
formity to them, and shall be drawn from the Treasury
as other public moneys are drawn therefrom, under such

instructions as may from time to time be given by the
President.

Section 3% declares:

That all investments of stock, that are or may be re-
quired by said treaties, shall be made under the direc-
tion of the President; and special accounts of the funds
under said treaties shall be kept at the Treasury, and
statements thereof be anually laid before Congress.

These provisions of law established what was for a long time
the basis of handling Indian tribal funds derived from sales
of ceded land. As the sums involved increased year by year
the handling of them became more and more important as
providing the sustenance upon which the activities of the Indian
Service were based.

9 See fns. 43-45, supra.

2R. S. §465, 25 U. 8. C. 9. See Chapter 5, sec. 8.
% H, Rept., op. cit., pp. 22, 23.

4 C. 1, 5 Stat. 135.

s R. S. § 2093, 25 U. 8. C. 152

®R. S, § 2094, 25 U. 8. C. 153.

"R, 8. § 2095, 25 U. 8. C. 157.



76

FEDERAL INDIAN LEGISLATION

SECTION. 7. LEGISLATION FROM 1840 TO 1849

During the decade of the 1840°s two statutes were enacted
which have impressed a lasting mark upon federal Indian law.
The first of these was the Act of March 3, 1847,” which amended
in various respects the comprehensive legislation of June 30,
1834.® These amendments included a broadening of the lan-
guage of the Indian liquor legislation.® Section 3 of the 1847
act relaxed the requirement that had been established by the
1834 legislation to the effect that moneys due tribes should be
paid to tribal officers, and authorized payment of such moneys ‘“to
the heads of families and other individuals entitled to partici-
pate therein.” This, in effect, substituted the judgment of fed-
eral officials for that of tribal governments on the question of
tribal membership, so far as the disposition of funds was con-
cerned. This provision was the first in a long series of statutes
designed to individualize tribal property.'”

%89 Stat. 203.

% See sec. 6, supra.

10 Sec. 2 of the 1847 act amended sec. 20, Act of June 30, 1834, 4
Stat. 729.

101 Amending sec. 11, Act of June 30, 1834, 4 Stat. 735.

102 See Chapter 2, secs. 2C, 2E, for a discussion of official policy on that
point.

The same section of the 1847 act contains a prohibition against
the payment of annuities to Indians while there is liquor in the
vicinity.'®

A second statute of the 1840’s which has had an important bear-
ing upon Indian administration is the Act of March 3, 1849," es-
tablishing “a new executive department of the government of the
United States, to be called the Department of the Interior; the
head of which department shall be called the Secretary of the In-
terior * * *71% Qection 5 of this act declared:

That the Secretary of the Interior shall exercise the su-
pervisory and appellate powers now exercised by the Sec-
retary of the War Department, in relation to all the acts
of the Commissioner of Indian Affairs; and shall sign all
requisitions for the advance or payment of money out of
the treasury, on estimates or accounts, subject to the same
adjustment or control now exercised on similar estimates
or accounts by the Second Auditor and Second Comp-
troller of the Treasury.

This marked the termination of direct War Department control
over the Indian problem.

103 See Chapter 15, sec. 23B.
149 Stat. 395. See Chapter 2, sec. 1B,
105 Sec. 1.

SECTION 8. LEGISLATION FROM 1850 TO 1859

Throughout the decade of the 1850’s treaties rather than legis-
lation formed the growing point of Indian law, and little legisla-
tion of a general and permanent character was enacted. Three
minor statutory provisions which date from this period deserve
note.

Section 3 of the Appreopriation Act of March 3, 1853 ** prohibits
the payment to attorneys or agents of sums due to Indians or
Indian tribes and prohibits the executive branch of the Govern-
ment from recognizing any contract between Indians and their
attorneys or agents for the prosecution of claims against the
United States.

The Act of March 27, 1854, contained an important amend-
ment of sections 20 and 25 of the Act of June 30, 1834 '® which
had the effect of removing from the jurisdiction of the federal
courts Indians committing various offenses against non-Indians
in the Indian country who have “been punished by the local law
of the tribe * * #71®

Sections 4 and 5 of this act mark the beginnings of a rudimen-
tary criminal code for the Indian country. It covered arson ™
and assault by a white man against an Indian or by an Indian
against a white man, with a deadly weapon and with intent to
kill or maim.™

A third statutory provision enacted in this decade was section
2 of the Appropriation Act of June 12, 1858*2 This section,

10610 Stat. 226, 239.

107 C. 26, sec. 3, 10 Stat. 269.

108 4 Stat, 729. See sec. 6, supra.

109 See Chapter 18, sec. 4.

10 Sec. 4, 10 Stat. 269, 270, R. S. § 2143, 25 U. S. C. 212.

niQec. 5, R. 8. § 2142, 25 U. 8. C. 213.

1211 Stat. 329, 332, R. 8. § 2149, 25 U. 8. C. 222, repealed by Act of
May 21, 1934, 42 Stat. 787.

symbolic of the growing concentration of power in the hands of
the Commissioner, declared that that officer might
* * * remove from any tribal reservation any person
~ found therein without authority of law, or whose presence
within the limits of the reservation may, in his judg-
ment, be detrimental to the peace and welfare of the
Indians. * * *

That aggrandizement of power by the administrative author-
ities was feared by Congress even at the time extreme powers
were being conferred upon such administrative authorities, is
indicated by section 7 of the Act of February 28, 1859 "® author-
izing the Commissioner of Indian Affairs, under the direction
of the Secretary of the Interior,

to prepare rules and regulations for the government of
the Indian service, and for trade and intercourse with
the Indian tribes and the regulations of their affairs; and
when approved by the President shall be submitted to the
Congress of the United States for its approval: Provided,
That such laws, rules, and regulations proposed shall not
be in force until enacted by Congress.
It does not appear that this mandate was ever executed.

The same statute which carried the foregoing direction also
contained a provision repealing prior legislation under which the
United States had undertaken to indemnify whites suffering from
Indian trespasses.”

Important legislation enacted during this decade relating to
the pueblos is elsewhere discussed.™

us C, 66, 11 Stat, 388, 401,

14 Sec. 8, R. S. § 2156, 25 U. 8. C. 229, repealing sec. 17 of Act of
June 30, 1834, 4 Stat. 729, 731-732.

15 See discussion of Act of December 22, 1858, 11 Stat. 374, in Chapter
20, sec. 3A.
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SECTION 9. LEGISLATION FROM 1860 TO 1869

The decade of the 1860’s is marked by an increasing volume of
general Indian legislation, coincident with a decline in the use
of Indian treaties as an instrument of national policy. These
statutes for the most part strengthened or modified earlier pro-
visions affecting Indian trade and intercourse. To a certain
extent they mark new advances along the path of individualiza-
tion of Indian property.”

The Act of February 13, 1862,*" contains a comprehensive re-
statement of the Indian liquor law.

The Act of June 14, 1862,"° entitled “An act to protect the
property of Indians who have adopted the habits of civilized
life,” included three sections which have remained law to this
day. The first section provides that when a member of a tribe
has had a portion of tribal land allotted to him in severalty the
superintendent “shall take such measures, not inconsistent with
law, as may be necessary to protect such Indian in the quiet
enjoyment of the land so allotted to him.” ** The second section
of the act provides for punishment of any unallotted Indian who
trespasses upon an allotment, through a deduction of damages
from future annuities and payment thereof to the injured party.™
The third section provides that if the trespasser is a chief or
headman he shall be removed from office for 3 months.”™ This
legislation is evidence of the resistance which the new allotment
system was already encountering from tribal Indians who did
not wish to see tribal lands checker-boarded with private
boundary lines.'”

A proviso in the first section of the Appropriation Act of July 5,
1862, authorizes the President,

* * * jn cases where the tribal organization of any
Indian tribe shall be in actual hostility to the United
States, * * * to declare all treaties with such tribe
to be abrogated by such tribe, if, in his opinion, the same
can be done consistently with good faith and legal and
national obligations.

Section 6 of the same act deprives guardians appointed by the
several Indian tribes of the right to receive “moneys due to incom-
petent or orphan Indians.” **

ue For history of allotment policy, see Chapter 11, sec. 1. On treaty
provisions on allotments see Chapter 3, sec. 4G.

u7 C. 24, 12 Stat. 338.

1812 Stat. 427.

mR, 8. §2119, 25 U. 8. C. 185.

20R. 8. §2120, 25 U. S. C. 186.

21 R, S, §2121, 25 U. 8. C. 187.

122 See Chapter 2, secs. 2 B, C, and D.

2312 Stat. 512, 528, R. S. § 2080, 25 U. S. C. 72.

2¢R. 8. §2108, 25 U. 8. C. 159.

The Appropriation Act of March 3, 1865, contains, as do most
of the appropriation acts enacted in this period, a number of pro-
visions of substantive law which have little or no relation to
appropriations. Sections 8 and 9, emanating no doubt from the
disturbed conditions attending the conclusion of the Civil War
and the re-uniting of the sadly divided tribes of the Indian
Territory, provide: **

Sec. 8. That any person who may drive or remove,
except as hereinafter provided, any cattle, horses, or other
stock from the Indian Territory for the purposes of trade
or cominerce, shall be guilty of a felony, and on convic-
tion be punished by fine not exceeding five thousand
dollars, or by imprisonment not exceeding three years,
or by both such fine and imprisonment.

Sec. 9. That the agent of each tribe of Indians, law-
fully residing in the said Indian Territory, be, and he is
hereby, authorized to sell for the benefit of said Indians
any cattle, horses, or other live stock belonging to said
Indians, and not required for their use and subsistence,
under such regulations as shall be established by the
Secretary of the Interior: Provided, That nothing in
this and the preceding section shall interfere with the
execution of any order lawfully issued by the Secretary
of War, connected with the movement or subsistence of
the troops of the United States.

Both these provisiong are still law.

The Joint Resolution of March 3, 1865," marked a step in the
fulfillment of a promise made by President Lincoln that upon
the conclusion of the Civil War, if he survived, the Indian
system should be reformed.”™® This resolution directed a thor-
oughgoing inquiry into the treatment of the Indian tribes by
the civil and military authorities. The results of this investi-
gation are elsewhere discussed.”®

The Act of July 27, 1868,"® marks a final step in the consolida-
tion of administrative control over Indian affairs in the
Department of the Interior. Section 1 of this act™ transfers
to the Secretary of the Interior all “supervisory and appellate
powers and duties in regard to Indian affairs, which may now
by law be vested in the said Secretary of the Treasury * * *7”

w513 Stat. 541, 563.

126 Sec. 8, R. S. § 2138, amended by Act of June 30, 1919, sec. 1, 41 Stat.
9,25 U. 8. C. 214; sec. 9, R. S. § 2127, 25 U. 8. C. 192.

127 No. 33, 13 Stat. 572.

1772 See H. B. Whipple, Lights and Shadows of a Long Episcopate
(1899), p. 137.

128 See Chapter 2, sec. 1B, fn. 42 and sec. 2C.

129 15 Stat. 228.

130 Embodied in part in R. B. § 463, 25 U. S. C. 2.

SECTION 10. LEGISLATION FROM 1870 TO 1879

The 1870’s markad the first decade in which the growth of
federal Indian law was entirely a matter of legislation rather
than of treaty. The decade is marked by a steady increase in
the statutory powers vested in the officials of the Indian Service
and by a steady narrowing of the rights of individual Indians
and Indian tribes.™ Nevertheless, as we have elsewhere noted,
the termination of treaty-making did not stop the process of
treating with the Indians by agreement.*

The Appropriation Act of March 3, 1871, provided not only for
the termination of treaty-making with Indian tribes,” but also,

131 See Chapter 2, sec. 2C.

132 Chapter 3, secs. 5 and 6; Chapters 2, see. 2C.

13316 Stat. 544, 566, R. S. § 2079, 25 U. S. C. 71,
sec. 5.

See Chapter 3,

(sec. 3), for the withdrawal from noncitizen Indians and from
Indian tribes of power to make contracts involving the payment
of money for services relative to Indian lands or claims against
the United States, unless such contracts should be approved by
the Commissioner of Indian Affairs and the Secretary of the
Interior. Since many of the grievances of the Indians were
grievances against these officers, the Indians were effectually
deprived by this statute of one of thé most basic rights known
to the common law, the right to free choice of counsel for the
redress of injuries. These prohibitions were amplified by the
Act of May 21, 1872.**

134 17 Stat. 136, sec. 1, R. 8. § 2103, 25 U. 8. C. 81; sec. 2, R. 8. § 2104,
25 U. 8. C. 82, and R. S. § 2106, 25 U. S. C. 84; sec. 3, R. S. § 2105, 25
U. 8. C. 83.
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The effect of this legislation upon the rights of Indians
Indian tribes '* is elsewhere discussed.

A remarkable enactment of this period was that requiring
Indian creditors of the United States to perform useful labor as
a condition of receiving payments of money-or goods which the
United States was pledged to make. Such a provision, constitut-
ing permanent legislation, appears in section 3 of the Appropria-
tion Act of June 22, 1874, and again in section 3 of the Appro-
priation Act of March 3, 1875.'*

An appropriation act of the following year consolidates power
over Indian traders in the hands of the Commissioner of Indian
Affairs, in the following terms:

135

and

And hereafter the Commissioner of Indian Affairs shalt
have the sole power and authority to appoint Traders to
the Indian tribes and to make such rules and regulations
as he may deem just and proper specifying the kind and
quantity of goods and the prices at which such goods shall
be sold to the Indians.®

135 See Chapter 8, sec. 7.

136 See Chapter 14, sec. 5.

137 18 Stat. 146, 176. See Chapter 12, sec. 1, Chapter 15, sec. 23A.
13818 Stat. 420, 449.

19 Sec. 5, Act of August 15, 1866, 19 Stat. 176, 200, 25 U. 8. C. 261.

SECTION 11. LEGISLAT

The decade of the 1830’s was marked by the rapid settlement
and development of the West. As an incident to this process,
legislation providing for acquisition of lands and resources from
the Indians was demanded. REthical justification for this was
found in the theory of assimilation. If the Indian would only
adopt the habits of civilized life he would not need so much laud,
and the surplus would be available for white settlers. The
process of allotment and civilization was deemed as important
for Indian welfare as for the welfare of non-Indians.

The first general statutory provision relating to disposition
of Indian resources, other than land itself, is found in a para-
graph of section 2 of the Act of March 3, 1883, which declares:

The proceeds of all pasturage and sales of timber, coal,
or other product of any Indian reservation, except those
of the five civilized tribes, and not the result of the labor
of any member of such tribe, shall be covered into the
Treasury for the benefit of such tribe under such regu-
lations as the Secretary of the Interior shall prescribe;
and the Secretary shall report his action in detail to
Congress at its next session.

For some peculiar reason, this fund came to be known as “Indian
moneys, proceeds of labor.” The present status of funds so
classified is dealt with elsewhere.™®

A few years later this provision was supplemented by the Act
of February 16, 1889, authorizing the sale of dead timber on
Indian reservations under such regulations as the President
might prescribe,

Meanwhile the process of assimilation, on its moral side, was
demanding congressional attention. Shocked by the Crow Dog
case,”™ Congress appended to the Appropriation Act of March 3,
1885, a section ™ specifying seven major crimes over which the
federal courts were henceforth to exercise jurisdiction, even
though both the offender and the victim were Indians and there-
fore subject only to tribal jurisdiction in the absence of congres-
sional statute.*”

142 22 Stat. 582, 590, 25 U. S. C. 155.

143 See Chapter 5, sec. 10; Chapter 15, see. 23.

144 25 Stat. 673, 25 U. 8. C. 196. See Chapter 15, sec. 15.

15 See Chapter 7, sec. 2.

16 Sec. 9, 23 Stat. 362, 385, later incorporated, with amendments, in
18 U. 8. C. 548.

147 See Chapter 7, sec. 9.
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During this period legislation was enacted requiring each
agent having supplies to distribute
to make out, at the commencement of each fiscal year, rolls
of the Indians entitled to supplies at the agency, with the
names of the Indians and of the heads of families or
lodges, with the number in each family or lodge, and to
give out supplies to the heads of families, and not to the
heads of tribes or bands, and not to give out supplies for
.4 greater length of time than one week in advance.*
While these succeszive grants of power were being made to
the administrative officers of the Indian department, a series
of complaints against the abuses of power was leading to the
multiplication of specific prohibitions against various adminis-
trative practices. Most of these prohibitions are comparatively
unimportant, but mention should be made of provisions prohibit-
ing Government employees from having any personal interest in
various types of Indian trade and commercial activities relating
thereto.™

140 Sec. 4, Act of March 3, 1875, 18 Stat. 420, 449, 25 U. S. C. 133.

141 Sec. 10, Act of June 22, 1874, 18 Stat. 146, 177, 25 U. S. C. 87.
Cf. fn. 90, supra. And see Chapter 2, sec. 2B, fn. 141 and sec. 3B,
fn. 335.

ION FRCM 1880 TO 1889

The same act that contained the “seven crimes” provision
embodied a comprehensive attempt to deal with the problem of
Indian depredations by providing for a general investigation by
the Secretary of the Interior into depredation claims where
treaties with Indian tribes authorized the United States to pay
damages out of moneys due to the tribes.'

The most important statute of the decade is, of course, the
General Allotment Act,” frequently referred to as the Dawes
Act. The objectives of this legislation and the legal problems
which it raised are elsewhere discussed.”™ TFor the sake of the
general historical picture, a brief summary of the provisions of
this act may be offered.

The first section authorizes the President to allot tribal lands
in designated quantities to reservation Indians.™ The second
section provides that the Indian allottees shall, so far as prac-
ticable, make their own selections of land so as to embrace
improvements already made.”™ Section 3 provides that allot-
ments shall be made by agents, regular or special.’® Section 4
allows “any Indian not residing upon a reservation, or for whose
tribe no reservaticn has been provided” to secure an allotment
upon the public domain.*

Section 5 provides that title in trust to allotments shall be
held by the United States for 25 years, or louger if the President
deems an extension desirable. During this trust period encum-
brances or conveyances are void. In general, the laws of descent
and partition in the state or territory where the lands are situate
apply after patents have been executed and delivered. If any
surplus lands remain after the allotments have been made, the
Secretary is autherized to negotiate with the tribe for the pur-
chase of such land by the United States, purchase money to be

148 Act of March 3, 1885, 23 Stat. 362, 376. Authorization to continue
this investigation is found in the Appropriation Act of May 15, 1886,
24 Stat. 29, 44.

149 Act of February 8, 1887, 24 Stat. 388.

150 See Chapter 11, sec. 1, and Chapter 13, sec. 3B.

71 See 25 U. 8. C. 331.

152 24 Stat. 388, 25 U. S. C. 332.

153 24 Stat. 388, 389. See 25 U. 8. C. 333.

15 24 Stat. 388, 389, 25 U. S, C. 334.
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held in trust for the sole use of the tribes to whom the reserva-
tion belonged but subject to appropriation by Congress for the
education and civilization of such tribe or its members. This
section also contains an important provision for the preference
of Indians in employment in the Federal Government.”®

Section 6 of the act sets forth the nonpecuniary benefits
which the Indians are to receive in view of the destruction
of tribal property and tribal existence which the act con-
templates.’® 4

Section 7 of the act provides the basic law upon which water
rights to allotments have been measured.”™

The remainder of the act contains sections which exempt
from the allotment legislation various tribes of the Indian
Territory, the reservations of the Seneca Nation in New York,
and an Executive order reservation in the State of Nebraska,
and which authorize appropriations for surveys. In addition,
the act contains various saving clauses for the maintenance
of then existing congressional and administrative powers.

1% 24 Stat. 388, 389, 25 U. S. C. 348.
Chapter 8, sec. 4B(3) (b).
156 24 Stat. 388, 390.

2A(3).

See Chapter 6, sec. 2A, and
See 25 U. 8. C. 349. And see Chapter 8, sec.

See Chapter 11, sec. 3.
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In the following year the process of amending the Allotment
Act began. Section 2 of the Act of October 19, 1888, authorizes
the Secretary of the Interior to accept surrenders of patents
by Indian allottees. A proviso permits the Indian allottee, if
he so chooses, to make a lieu selection.

A critical point in the process of assimilation arose in the
intermarriage of white men and Indian women. The so-called
“squawmen” were in many cases individuals who took unto
themselves at least a proportionate share of tribal property
and tribal control. Section 1 of the Act of August 9, 1888
provided, that, with the exception of the Five Civilized Tribes,
intermarried whites should not by such marriage acquire “any
right to any tribal property, privilege, or interest whatever
to which any member of such tribe is entitled.” Section 2
provided that an Indian woman married to a white man
shall by such marriage become a citizen of the United States,
without detriinent to her rights of participation in tribal prop-
erty.?® The third section of the act™ dealt with evidence
required to show marriage.

1890 TO 1899

158 25 Stat. 611, 612, 25 U. 8. C. 350.
w0 25 Stat. 392, 25 U. 8, C. 181.
9025 U. 8. C. 182.

10125 U. 8. C. 183.

15724 Stat. 388, 390, 25 U. S. C. 381.
SECTION 12. LEGISLAT

The decade of the 1890’s shows no sweeping legislation
comparable in scope to the General Allotment Act, but rather
embodies piecemeai development of earlier statutes. This devel-
opment proceeds along four main lines: (1) Amendments to the
Allotment Act, particularly for the purpose of permitting leases
of allotments; (2) the development of a body of law governing
Indian education; (3) increased protection for individual Indian
rights; and (4) the clearing up of Indian depredation claims.

Under the first heading may be listed the Act of February 28,
1891. The first two sections modified those provisions of the
General Allotment Act relating to the amounts of land to be
allotted. Section 2 of the act'® permits the leasing of individual
allotments, under rules prescribed by the Secretary of the Inte-
rior, wherever the Secretary finds that the allottee, “by reason
of age or other disability,” cannot “personally and with benefit
to himself occupy or improve his allotment or any part thereof.”

A proviso of this section permits leasing of tribal lands, where
such lands are occupied by Indians who have bought and paid
for them, “by authority of the Council speaking for such
Indians,” but “subject to the approval of the Secretary of the
Interior.”

Section 4 of the act supplements previous legislation on home-
stead allotments.”™ Section 5 of the act provides that for pur-
poses of descent, cohabitation “according to the custom and
manner of Indian life” shall be considered valid marriage.'®

Further amendments to the allotment system adopted during
this decade include provisions extending leasing privileges,"
conferring jurisdiction upon the federal courts to adjudicate
suits for allotments,"” and authorizing the Secretary of the
Interior to correct errors in patents, and particularly in cases
of “double allotment.”**®

Of the numerous statutes on Indian education enacted during
the decade of the 1890’s the earliest confer a large measure of

162 26 Stat. 794.

163 See 25 U. S. C. 395.

164 See 25 U. S. C. 336.

16525 U. 8. C. 371,

188 Act of August 15, 1894, 28 Stat. 286, 305, 25 U. S. C. 402.
167 Act of August 15, 1894, 28 Stat. 286, 305, 25 U. 8. C. 345.

ION FROM 1890 TO 1899

authority upon the administrative officials, and the later statutes
proceed to limit that authority. The Appropriation Act of July
13, 1892, includes a provision ' authorizing the Commissioner
of Indian Affairs to make and enforce regulations to secure the
attendance of Indian children “at schools established and main-
tained for their benefit.”

The Appropriation Act of March 3, 1893, contains a pro-
vision ™ authorizing the Secretary of the Interior to
* prevent the issuing of rations or the furnishing

of subsistence either in money or in kind to the head of
any Indian family for or on account of any Indian child
or children between the ages of eight and twenty-one
years who shall not have attended school during the
preceding year in accordance with such regulations.

This tactic apparently created considerable Indian and public
resentment, as did the parallel practice of taking children from
their parents and sending them to distant nonreservation board-
ing schools.™ Section 11 of the Appropriation Act of August
15, 1894, ™ prohibits the sending of children to schools outside
the state or territory of their residence without the consent of
their parents or natural guardians, and forbids the withholding
of rations as a technique for securing such consent. This pro-
vision is reenacted in the Appropriation Act of March 2, 1895,
and, again, the Appropriation Act of June 10, 1896, provides
“That hereafter no Indian child shall be taken from any school
in any State or Territory to a school in any other State against
its will or without the written consent of its parents.,” '™

A further limitation upon the broad authority of administra-
tive officers over Indian education is found in a provision of
the Appropriation Act of June 7, 1897 declaring it to be the

* *

169 27 Stat. 120,

10 27 Stat. 120, 143, 25 U. 8. C. 284,

17 27 Stat. 612.

172 27 Stat. 612, 628, 25 U. S. C. 283.

173 See Tucker, Massacring the Indians, 1927, American Indian Life
(October-November 1927 Supplement) 6, 9.

1428 Stat. 286, 313-314.

175 28 Stat. 876, 906, 25 U. 8. C. 286.

176 29 Stat. 321, 348.

25 U. 8. C. 287.

168 Act of January 26, 1895, 28 Stat. 641, 25 U. 8. C. 343.

18 30 Stat. 62, 79, 25 U. 8. C. 278. See Chapter 12, sec. 2D.
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policy of Congress to “make no appropriation whatever for edu-
cation in any sectarian school.”

The role which these various statutes on Indian education have
had in the development of the present law governing that sub-
ject is elsewhere discussed.'™

Concern for the protection of individual Indian rights was one
of the more constructive consequences of the allotment legisla-
tion. The Appropriation Act of March 3, 1893, contains a
provision, elsewhere discussed,”™ requiring United States district

17 See Chapter 12, sec. 2.
180 27 Stat. 612, 631, 25 U. 8. C. 175.
181 See Chapter 12, sec. 8.
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attorneys to render legal services to Indians. Further concern
for individual Indian rights is indicated by section 10 of the
Appropriation Act of August 15, 1894, requiring the Interior
Department to employ Indians in all employments in the Indian
Service wherever practicable.

The final subject of importance covered in the legislation of
the 1890’s is the subject of Indian depredations. The Act of
March 3, 1891,'* established a comprehensive basis upon which
all pending depredation claims were, in a comparatively short
time, disposed of by the Court of Claims.*™

%228 Stat. 286, 313, 25 U. 8. C. 44.
13 26 Stat. 851.
184 See Chapter 14, sec. 1.

See Chapter 8, sec. 4B.

SECTION 13. LEGISLATION FROM 1900 TO 1909

Legislation of the decade from 1900 through 1909, like that
of the preceding decade, consists almost entirely of piece-meal
additions to and modifications of past legislation. The center
of gravity is throughout the decade almost entirely in the prob-
lem of how Indian lands or interests therein may be trans-
ferred from Indian tribe to individual Indian or from individual
Indian to individual white man,

Authorization for individual leasing of allotments is contained
in the Appropriation Act of May 31, 1900.*

The Act of February 6, 1901 ** amplifies prior legislation allow-
ing the Indian a day in court to prove his right to an allotment.

The Appropriation Act of March 3, 1901, contains a provision
authorizing the Secretary of the Interior to grant rights-of-way
in the nature of easements across tribal and allotted lands for
telephone and telegraph lines and offices.”™ The same section
contains a provision subjecting allotted lands to condemnation
under the laws of the state or territory in which they are
located.”™

The Appropriation Act of May 27, 1902, established a procedure
whereby the adult heirs of a deceased allottee may convey lands
in heirship status with the approval of the Secretary of the
Interior.'®

The Appropriation Act of June 21, 1906, contains three imn-
portant provisions of substantive law.” In the first place it per-
mits the President to continue the trust period or period of
restriction during which allotted land is inalienable.” Another
provision of this statute provides that:

No lands acquired under the provisions of this Act shall,
in any event, become liable to the satisfaction of any debt
contracted prior to the issuing of the final patent in fee
therefor.’”

A third item of general legislation in this appropriation act de-
clares:

That no mouey accruing from any lease or sale of lands
held in trust by the United States for any Indian shall be-
come liable for the payment of any debt of, or claim against,
such Indian contracted or arising during such trust period,
or, in case of a minor, during his minority, except with the
approval and consent of the Secretary of the Interior.®

While a provision in the foregoing act had established an admin-
istrative powers to continue restrictions on Indian land beyond

185 31 Stat. 221, 229,

1% 31 Stat. 760.

187 Sec. 3, 31 Stat. 1058, 1083, 25 U. 8. C. 319.

188 Sec. 3, 31 Stat. 1058, 1084, 25 U. 8. C. 357.

w0 Sec. 7, 32 Stat. 245, 275, 25 U. 8. C. 379. And see Chapter 11
sec. GC.

10 34 Stat. 325.

See fn. 162, supra.

91 34 Stat. 325, 326, 25 U. 8. C. 391.
02 34 Stat. 325, 327, 25 U. 8. C. 354.
®3 34 Stat. 325, 327, 25 U. 8. C. 410,

the point at which they were to have ceased, a provision in the
Appropriation Act of March 1, 1907,** extended administrative
discretion and flexibility in the opposite direction. Under this
legislation sale of restricted land was to be permitted prior to
the time when such restriction was to have expired ‘“under such
rules and regulations as the Secretary of the Interior may pre-
scribe” and the proceeds might be used for the benefit of the ven-
dor “‘under the supervision of the Commissioner of Indian Af-
fairs.”

The Act of March 2, 1907,® entitled “An Act Providing for the
allotment and distribution of Indian tribal funds,” applies to the
realm of funds the principles applied to land in the General Allot-
ment Act. Under section 1 of this act,” the Secretary of the In-
terior was authorized to designate Indians deemed capable of
managing their own affairs and to allot to such Indians a pro rata
share of tribal funds, upon the application of the Indian. Sec-
tion 2 of this act,™ authorized payment, under direction of the
Secretary of the Interior, of their pro rata share of tribal funds
to Indians mentally or physically disabled.'™

The Act of May 29, 1908, extended the authority to sell allotted
lands, permitting the Secretary to make such sales upon the
death of the original allottee and permitting and authorizing the
issuance of a patent to the vendee of such Indian heirship
lands.”

The Appropriation Act of March 3, 1909, authorizes the grant
of Indian lands to railroads for various designated purposes.

The same statute authorizes leasing of allotted lands for min-
ing purposes *” under terms approved by the Secretary of the
Interior.

A third substantive item contained in this appropriation act
authorizes the Secretary of the Interior to make such arrange-
nients as he deems to be “for the best interest of the Indians” in
connection with irrigation projects affecting Indian reservation
lands.*®

In general it may be said that these provisions introduce an
element of administrative discretion and flexibility into a systein
which when originally proposed had been considered a means
of releasing the Indian from dependence upon administrative
authorities.

¥4 34 Stat. 1015.

w5 34 Stat. 1015, 1018, 25 U. S. C. 405.

196 34 Stat. 1221,

19725 U. S. C. 119. See Chapter 10, sec. 4.

198 See 25 U. 8. C. 121.

19 See Chapter 10, sec. 4. )

20 35 Stat. 444, 25 U. S. C. 404. Also see Chapter 5, sec. 11.
201 35 Stat. 781, 25 U. 8. C. 320.

202 35 Stat. 781, 783, 25 U. 8. C. 396.
203 35 Stat. 781, 798, 25 U. 8. C. 382,

See Chapter 11, sec. 5.
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SECTION 14. LEGISLATION FROM 1910 TO 1919

During the decade from 1910 through 1919, two trends domi-
nate Indian legislation. In the first place, the allotment system
is rendered more flexible and administrative powers in connec-
tion with the allotment system are greatly expanded. In the
second place, the attempt to wind up tribal existence reaches a
new high point and various powers formerly vested in the tribes
are transferred by Congress to administrative officials.

Except for the single act of June 25, 1910,** which constitutes
a comprehensive revision of the allotment law,” all the signifi-
cant general legislation of this period is tucked away in provi-
sions of appropriation acts.

The first such measure is found in a proviso of the Appropria-
tion Act of April 4, 1910, which makes specific the powers
conferred upon the Secretary of the Interior the year before **
with regard to irrigation projects on Indian reservations.®®

The Act of June 25, 1910,” constitutes what is probably the
most important revision of the General Allotinent Act that has
been made. Based on 33 years of experience in the administra-
tion of the act, it seeks to fill gaps and deficiencies brought to
light in the course of that period. These relate particularly
(a) to the administration of estates of allottees, (&) to the mak-
ing of leases and timber contracts for allotted lands, and (¢) to
the cancellation or relinquishment of trust patents.

Section 1 of this act *° sets forth a comprehensive plan for the
administration of allottees’ estates, conferring plenary authority
upon the Secretary of the Interior to administer such estates
and to sell heirship lands. Section 2*" authorizes testamentary
disposition of allotments with the approval of the Secretary of
the Interior and the Commissioner of Indian Affairs. Section
3 #* permits relinquishment of allotments by allottees in favor
of unallotted children, who had been completely ignored in the
original scheme of allotment to living Indians, and sale of sur-
plus lands to whites.

Section 4 of the act*® permits leasing of Indian allotments
held by trust patent for periods not to exceed 5 years in accord-
ance with regulations of the Secretary of the Interior, and con-
fers upon the Secretary power to supervise or expend for the
Indians’ benefit the rentals thereby received. Section 5*"* makes
it unlawful to induce an Indian to execute any conveyance of
land held in trust, or interests therein, thus taking account of a
practice which had resulted in large losses of Indian land
through fraudulent or semifraudulent means. Section 6*° con-
tains various provisions for the protection of Indian timber
against trespass and fire. Section 7% contains a general author-
ization for the sale of timber on unallotted lands under regula-
tions prescribed by the Secretary of the Interior. Section 8§27
contains a similar authorization for timber sales on restricted
allotted lands.

Section 13 of the act®® guthorizes the Secretary of the In-
terior to reserve from entry Indian power and reservoir sites,

204 36 Stat. 855.

205 See H. Rept. No. 1, 135, 61st Cong., 2d sess., April 24, 1910, for a
comprehensive outline of the purposes of the act (H. R. 24992).

26 36 Stat. 269, 270.

27Act of March 3, 1909, 35 Stat. 781, 798. See fn. 203, supra.

208 36 Stat. 269, 270, 271, 25 U. S. C. 383-385. See Chapter 12, sec. 7.

20 36 Stat. 855.

210 36 Stat. 855, 25 U. 8. C. 372.

211 36 Stat. 855, 856, 25 U. 8. C. 373.

=2 3¢ Stat. 855, 856, 25 U. 8. C. 408.

213 36 Stat. 855, 856, 25 U. 8. C. 403.

21t 36 Stat. 855, 857, 18 U. 8. C. 115.

2156 36 Stat. 855, 857, 18 U. 8. C. 104, 107.

216 36 Stat. 855, 857, 25 U. 8. C. 407.

217 36 Stat. 855, 857, 25 U. 8. C. 406.

28 36 Stat. 855, 858, 43 U. 8. C. 148.

and the following section ®° authorizes the Secretary of the
Interior to cancel patents covering such sites upon making allot-
ment of other lands of equal value and reimbursing the Indian
for improvements on the cancelled allotment. Other sections
contain minor amendments to the General Allotment Act and
related legislation.”

The provision of this act relating to testamentary disposition
of allotments was amended and amplified by the Act of February
14, 1913** As amplified, the privilege of testamentary disposi-
tion subject to departmental approval is extended not only to
Indians possessed of allotments, but also to Indians having
individual Indian momneys or other property held in trust by
the United States.™

The Appropriation Act of June 30, 1913, declares: **

No contract made with any Indian, where such contract
relates to the tribal funds or property in the hands of
the United States, shall be valid, nor shall any payment
for services rendered in relation thereto be made unless
tpe consent of the United States has previously been
given.

The Appropriation Act of August 1, 1914, contains provisions
of substantive law authorizing quarantine of Indians afflicted
with contagious diseases,™ and gives recognition to the exis-
tence of agency jails by requiring reports of confinements
therein.

Contained in the Appropriation Act of May 18, 1916, is a
provision authorizing the leasing of allotted lands susceptible of
irrigation where the Indian owner, by reason of age or disability,
cannot personally occupy or improve the land.>®

The same appropriation act includes a mandate to the Secre-
tary of the Interior to make a comprehensive report of the use
to which tribal funds have been put by administrative authori-
ties. A proviso to this mandate which has become an important
part of existing Indian law declares that following the submis-
sion of such report, in December 1917—

no money shall be expended from Indian tribal funds
without specific appropriation by Congress except as
follows: Equalization of allotments, education of Indian
children in accordance with existing law, per capita and
other payments, all of which are hereby continued in full
force and effect: Provided further, That this shall not
change existing law with reference to the Five Civilized
Tribes.?

The Appropriation Act of May 25, 1918, contains a number of
“economy” provisions, the most important of which is that pro-
hibiting the use of appropriations, other than those made pur-
suant to treaties—

to educate children of less than one-fourth Indian blood
whose parents are citizens of the United States and of
the State wherein they live and where there are adequate
free school facilities provided.®

Another provision of this appropriation act contains a reminder
of the recent admission of the states of New Mexico and Arizona

20 36 Stat. 855, 859, 25 U. 8. C. 352.

220 See sec. 16, 36 Stat. 855, 859 (incorporated in 25 U. 8. C. 312)
(rights-of-way) ; sec. 17, 36 Stat. 855, 859 (incorporated in 25 U. 8. C.
331) (amending secs. 1 and 4 of the original allotment act) ; sec. 31,
36 Stat. 855, 863, 25 U. S. C. 337 (allotments within national forests).

221 37 Stat. 678. See 25 U. S. C. 373.

222 See Chapter 10, sec. 10; Chapter 11, sec. 6. See also Sen. Rept.
No. 720, 62d Cong. 2d sess., May 9, 1912, on H. R. 1332.

223 38 Stat. 77, 97, 25 U. S. C. 85. See Chapter 8, Sec. 7.

24 38 Stat. 582, 584, 25 U. S. C. 198.

225 38 Stat. 582, 586, 25 U. S. C. 200.

226 39 Stat. 123, 128, 25 U. 8. C. 394. See Chapter 11, sec. 5.

227 39 Stat. 123, 168-159, 25 U. 8. C. 123.

228 40 Stat. 561, 564, 25 U. 8. C. 297,
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to the Union, in the form of a prohibition against the executive
creation of further Indian reservations in those two states.®
Section 28 of this act represents what is perhaps the culmina-
tion of the tendency to break up Indian tribes and tribal prop-
erty. This section * authorizes the Secretary of the Interior to
withdraw from the United States Treasury and segregate all
tribal funds held in trust by the United States, apportioning a
pro rata share of such funds to each member of the tribe. This
provision for the dividing up of tribal funds required a final roll

20 40 Stat. 561, 570, 25 U. S. C. 211,

230 40 Stat. 561, 591, 25 U. 8. C. 162, repealed by Act of June 24, 1938,
wec. 2, b2 Stat. 1037, so far as the former statute authorized distribution
of tribal funds. Sce Chapter 9, sec. 6; Chapter 10, sec. 4; Chapter
15, sec. 23.
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of persons entitled to participate in the division. Such authori-
zation was conferred by the Appropriation Act of June 30, 1919.*

This same act included a comprehensive scheme for the grant-
ing of leases and prospecting permits on tribal lands of nine far
western states by the Secretary of the Interior, under such regu-
lations as he might prescribe.® This statute, probably stimu-
lated by wartime demand for minerals, completely disregards
any tribal voice in the disposition of tribal property. It is of a
piece with legislation, already noted, looking to the complete
dissolution of the Indian tribes and the division of tribal funds,
as well as tribal lands, among the members thereof.

2141 Stat. 3, 9, 25 U. 8. C. 163,

22 Sec. 26, 41 Stat. 3, 31, 25 U. S. C. 399, amended by Act of December
16, 1926, 44 Stat. 922, and Act of May 11, 1938, 52 Stat. 347, 25 U. 8. C.
396A-396F. See Chapter 15, secs. 14 and 19.

SECTION 15. LEGISLATION FROM 1920 TO 1929

The decade from 1920 through 1929 is singularly devoid of
basic Indian legislation. In fact, the decade marks a lull be-
tween the legislative activity in which the development of the
allotment system was realized and the new trends towards cor-
porate activity and the protection of Indian rights which were
to take form in the following decade.

Seven statutes embodying permanent general
adopted during this decade deserve notice.

The Appropriation Act of February 14, 1920, contains a direc-
tion to the Secretary of the Interior to require owners of irrigable
land under Indian irrigation projects to make payments for costs
of construction.® The same statute contains a proviso author-
izing the Secretary of the Interior to make and enforce regula-
tions to secure regular attendance of “‘eligible Indian children
who are wards of the government” in federal or state schools.™

The Appropriation Act of March 3, 1921, contains general au-
thorization for the leasing of restricted allotments for farming
and grazing purposes, subject to departmental regulations.™

By the Act of May 29, 1924, Congress authorized the execu-
tion of oil and gas leases “at public auction by the Secretary of
the Interior, with the consent of the council speaking for such
Indians,” wherever such lands were subject to mining leases
under the Act of February 28, 1891.%7

Perhaps the most significant legislation of the decade is the
Act of June 2, 1924, which made “all non-citizen Indians born
within the territorial limits of the United States” citizens of the
United States.”® The title of this act as given in the Statutes at
Large, “An Act To authorize the Secretary of the Interior to
issue certificates of citizenship to Indians” is the result of a
clerical error which has been a source of counsiderable misunder-
standing. The bill as originally introduced contemplated a pro-
cedure whereby the Secretary of the Interior was to issue such
certificates. The act as finally passed, however, acted of its
own force to coufer citizenship upon the Indian and in fact as
passed by both houses the title of the bill reads: “A bill granting
citizenship to Indians, and for other purposes.”*" This act

legislation

23 41 Stat. 408, 409, 25 U. S. C. 386. See Chapter 12, sec. 7.

23¢ 41 Stat. 408, 410. See Chapter 12, sec. 2.

235 41 Stat. 1225, 1232, 25 U. S. C. 393. See Chapter 11, sec. 5.

236 43 Stat. 244, 25 U. 8. C. 398.

237 26 Stat. 794, 795, 25 U. 8. C. 397.

2843 Stat. 253, 8 U. 8. €. 3. See Chapter 8, sec. 2.

29 See . Rept. No. 222, 68th Cong., 1st sess., February 22, 1924, on

H. R. 6355, wherein the Committee on Indian Affairs said :

At the present time it is very difficult for an Indian to obtain
citizenship without either being allotted and getting a patent in

fee simple, or leaving the reservation and taking up his resi-
dence apart from any tribe of Indians. This leglslatlon will

brought to completion a process whereby various classes of In-
dians had successively been granted the status of citizenghip.*
By the Act of May 17, 1926,*' Congress acted to regularize the
handling of “Indian moneys, proceeds of labor,” making such
moneys
available for expenditure, in the discretion of the Secre-
tary of the Interior, for the benefit of the Indian tribes,
agencies, and schools on whose behalf they are collected,
subject, however, to the limitations as to tribal funds, im-
posed by section 27 of the Act of May 18, 1916 (Thirty-
ninth Statutes at Large, page 159).*?

The status of these funds is elsewhere discussed.™

A comprehensive statute on oil and gas mining upon unallotted
lands within Executive order reservations is the Act of March 3,
1927.%*  Section 1 of this act ** extends to Executive order reser-
vations the leasing privileges already applicable to other reser-
vations under the Act of May 29, 1924, noted above.*

Section 2 of this act*’ provides for the deposit of rentals,
royalties, and bonuses in the Treasury of the United States
to the credit of the Indian tribe concerned, such funds to be
available for appropriation by Congress. This section con-
tains a significant proviso indicating a new trend in Indian
legislation :

Provided, That said Indians, or their tribal council, shall
be consulted in regard to the expenditure of such money,
but no per capita payment shall be made except by Act
of Congress.
Section 3 of the act*® subjects proceeds and operations under
the act to state taxation.® Section 4 contains general legisla-
tion not restricted to the matter of oil and gas leases:

* * * hereafter changes in the boundaries of reserva-

tions created by Executive order, proclamation, or other-
wise for the use and occupation of Indians shall not be

budge the present gap and provide means whereby an Indian may
be given citizenship without reference to the question of land ten-
ure or the place of his residence *
The Senate amended the bill so as to eliminate all departmental discre-
tion in its application. See Sen. Rept. No. 441, 68th Cong., 1st sess.,
April 21, 1924 ; and see 65 Cong. Rec. 8621-8622, 9303-9304,
240 See Chapter 8, sec. 2.
211 44 Stat. 560. See 25 U. S, C. 161b.
%2 See H. Rept. No. 897, 69th Cong., 1st sess., April 15, 1926, on H. R.
11171,
23 Chapter 5, sec. 10.
244 44 Stat. 1347.
245 44 Stat. 1347, 25 U, 8. C. 398a.
246 43 Stat. 244. See fn. 236, supra.
247 44 Stat. 1347, 25 U. 8. C. 398bh.
248 44 Stat. 1347, 25 U. S. C. 398c.

249 See Chapter 13, sec. 2.
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made except by Act of Congress: Provided, That this
shall not apply to temporary withdrawals by the Secre-
tary of the Interior.”®
This limitation of a basic executive power in the field of
Indian affairs is the precursor of a series of limitations upon
executive authority enacted in the following decade.
The unfavorable comparisons drawn by the Meriam repor
in 1928 between the service standards of the Indian Bureau
and those of state agencies ** led to a series of statutes looking

250 44 Stat. 1347, 25 U. S. C. 398d. Sce Sen. Rept. No. 1240, 69th
Cong., 2d. sess., January 11, 1927, on S, 4893.

1 Meriam, Problem of Indian Administration (1928).

22 See Chapter 2, sec. 2F, supra.

t 251
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to the transfer of power over Indian affairs from the Interior
Department to the states. A first step in this devolution of
power was taken by the Act of February 15, 1929,*® which di-
rects the Secretary of the Interior to permit the agents and
employees of any state to enter upon Indian lands **

* * * for the purpose of making inspection of health

and educational conditions and enforcing sanitation and
quarantine regulations or to enforce compulsory school
attendance of Indian pupils, as provided by the law of
the State, under such rules, regulations, and conditions
as the Secretary of the Interior may prescribe.

253 45 Stat. 1185, 25 U. S. C. 231.
254¥8ee H. Rept. 2135, 70th Cong., 2d sess., January 17, 1929, on H. R.
15523.

SECTION 16. LEGISLATION FROM 1930 TO 1939

The decade from 1930 to 1939 .is as notable in the history of
Indian legislation as that of the 1830’s or the 1880’s. Through
the series of general and permanent laws enacted in the field
of Indian affairs during this decade there runs the motive of
righting past wrongs inflicted upon a nearly helpless minority.
The sense of these wrongs owed much to the labors that went
into the Meriamn report,™ much to the investigations conducted
by the Senate,”® and much to the volunteer labors of individuals
and organizations willing to assume the thankless task of criti-
cizing the workings of our governmental institutions.”*

The first of these attempts to remedy past wrongs was the so-
called Leavitt Act of July 1, 1932.** Both the Meriam report
and the special subcommittee of the Senate Committee on Indian
Affairs had made it clear that in the development of irrigation
projects on Indian reservations, Indians had been charged with
tremendous costs for construction work which they had never
requested and which brought them little or no benefit. The
Leavitt Act authorized the Secretary of the Interior

to adjust or eliminate reimbursable charges of the Govern-

ment of the United States existing as debts against indi-

vidual Indians or tribes of Indians in such a way as shall

be equitable and just in consideration of all the circum-

stances under which such charges were made: * * %,
Such action was to be subject to congressional rescission by
concurrent resolution.

A further provision of this act deferred the collection of con-
struction charges against Indian-owned lands until the Indian
title thereto should have been extinguished. The place of the
Leavitt Act in current Indian irrigation work is elsewhere dis-
cussed.* Legislation along similar lines was later extended to
white users of water on Indian irrigation projects.®®

The first legislative result of the depression in the field of
Indian affairs was an act designed to meet the problem of de-
faults on timber contracts. The Act of March 4, 1933, permitted
the Secretary of the Interior, with the consent of the Indians
involved, expressed through a regularly called general council,
and of the purchasers, to modify the terms of uncompleted con-
tracts of sale of Indian tribal timber.” Similar provision was
made with respect to allotted timber.”® In all such modified
contracts Indian labor was to be given preference.” The insist-

255 See Chapter 2, sec. 2F.

23 See Chapter 1, sec. 1.
gess.

27 See particularly American Indian Life, Bulletins 10 (1927) to 24
(1934).

28 47 Stat. 564, 25 U. 8. C. 386a.

%0 See Chapter 12, sec. 7.

250 Act of June 22, 1936, 49 Stat. 1803, 25 U. 8. C. 389 et seq.

261 Act of March 4, 1933, sec. 1, 47 Stat. 1568, 25 U. S. C. 407a.

262 Sec. 2, 47 Stat. 1568, 25 U. 8. C. 407b.

23 Sec. 3, 47 Stat. 1568, 1569, 25 U. 8. C. 407c.

See also H. Rept. No. 951, 72d Cong., 1st

ence upon Indian consent marks a trend that was to continue
through the remainder of the decade.***

General emergency legislation, such as the National Industrial
Recovery Act,*® with its public works provisions, and the Emer-
gency Appropriation Act of June 19, 1934,*° under which the
Indian Division of the Civilian Conservation Corps was estab-
lished, made a very significant impression upon the economic
situation of the Indian reservations.

An important item of general and permanent legislation was
the so-called Johnson-O'Malley Act®™ of April 16, 1934,*® author-
izing (sec. 1) the Secretary of the Interior to enter into con-
tracts with states or territories—

* % % for the education, medical attention, agricultural
assistance, and social welfare, including relief of distress,
of Indians in such State or Territory, through the qualified
agencies of such State or Territory.
Federal moneys and federal facilities might be turned over to
such state or territorial agencies.*® This legislation constituted
a response to the criticism made by the Meriam report that the
standards of social service in the Indian Bureau were in large
part inferior to those of parallel state agencies.*™

Next in the list of Indian grievances to be corrected was the
provision in the law governing sales of Indian heirship lands re-
quiring the Indian to refund moneys paid by a defaulting pur-
chaser. Fall of real-estate values and widespread defaults on
uncompleted contracts made this provision particularly onerous
to the Indians. By the Act of April 30, 1984,™ the usual rule of
law that instalments on a defaulted contract inure to the benefit
of the vendor was applied to the Indians.*™

The next attempt to right old wrongs was embodied in the
Act of May 21, 1934, an act which repealed 12 sections of the
United States Code that laid peculiar restrictions upon ecivil
liberties in the Indian country.®™ This statute marked the first
step in a process of freeing the Indians and the Indian Service
from the burden of obsolete laws enacted to fit long-outgrown

24 See H. Rept. No. 1302, 72d Cong., 1st sess., May 13, 1932; Sen.
Rept. No. 1281, 72d Cong., 2d sess., February 21, 1933, on H. R. 6684,

265 Act of June 16, 1933, 48 Stat. 195,

26 Act of June 19, 1934, 48 Stat. 1021, 1056. For a continuous ac-
count of these activities see the publication of the Office of Indian
Affairs, “Indians at Work.”

267 When originally introduced it was known as the Swing-Johnson
bill,

28 48 Stat. 596. See 25 U. 8. C. 452.

20 See Sen. Rept. No. 511, 73d Cong., 2d scss., March 20, 1934, on
S. 2571.

10 See Chapter 2. sec. 2FF, and Chapter 12, secs. 2 and 3.

2711 48 Stat. 647. See 25 U. 8. C. 372 (Supp.).

22 See H. Rept. No. 825, 73d Cong., 2d sess., February 21, 1934, on
H. R. 5075.

273 48 Stat. 787.

21 For a discussion of the sections repealed see Chapter 8, sec. 10A(2).
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conditions.”™ The statutes repealed constitute only a small part
of the mass of such obsolete laws.

The most comprehensive measure of the decade, probably
equaled in scope and significance only by the legislation of
June 30, 1834,” and the General Allotment Act of February 8,
1887,7% is the Act of June 18, 1934.>® Although the various provi-
sions of this act are discussed in other chapters, an outline
sketch of the entire act may show the context and perspective
in which each of these provisions has to be viewed.

The general purposes of the legislation are set forth at length
in Hearings before the House Indian Affairs Committee *® and in
briefer form in Hearings before the Senate Indian Affairs Com-
mittee.®® In a series of conferences held throughout the Indian
country the purposes of the proposed legislation as envisioned by
officials of the Interior Department and the views voiced by
Indians which were embodied in the act as finally passed are
set forth in some detail.®

More briefly the objectives of the legislation are summed up in
the report presented by Senator Wheeler, one of the co-sponsors
of the measure, on behalf of the Committee on Indian Affairs, of
which he was chairman. The report recommending enactment
of the measure ** declared:

The purposes of the bill, briefly stated, are as follows:

(1) To stop the alienation, through action by the Gov-
ernment or the Indian, of such lands, belonging to ward
Indians, as are needed for the present and future support
of these Indians.

(2) To provide for the acquisition, through purchase, of
land for Indians, now landless, who are anxious and fitted
to make a living on such land.

(3) To stabilize the tribal organization of Indian tribes
by vesting such tribal organizations with real, though
limited, authority, and by prescribing conditions which
must be met by such tribal organizations.

(4) To permit Indian tribes to equip themselves with
the devices of modern business organization, through form-
ing themselves into business corporations.

(5) To establish a system of financial credit for Indians.

(6) To supply Indians with means for collegiate and
technical training in the best schools.

(7) To open the way for qualified Indians to hold posi-
tions in the Federal Indian Service.

Section 1 ** prohibits further allotment of Indian lands. This
provision embodied a considered judgment that the allotment
system was incapable of contributing to the economic advance-
ment of the Indians. As was stated in the House report,®

The bill now under consideration definitely puts an
end to the allotment system through the operation of which
the Indians have parted with 90,000,000 acres of their
land in the last 50 years. (P. 6.)

2i5 §ee Sen. Rept. No. 634, 73d Cong., 2d sess., March 28, 1934, on
S. 2671, wherein it is stated “* * * it appears that the only use now
made of these obsolete sections is as an excuse for arbitrary abuses by
bureaucratic officials.”

28 See sec. 6, supra.

277 See sec. 11, supra.

218 48 Stat. 984, 25 U. S. C. 461, et seq.

279 Readjustment of Indian Affairs, Hearings, H. Comm. on Ind. Aff,
on H. R. 7902, 73d Cong., 2d sess. (1934).

20 Hearings, Sen. Comm. on Ind. Aff., on 8. 2755 and S. 3645, 73d
Cong., 2d sess. (1934).

281 See, for example, Minutes of the Plains Congress, March 2-5, 1934
(Rapid City Indian School) ; Minutes of All-Pueblo Council, Santo Do-
mingo Pueblo, March 15, 1934 ; Report of Southern Arizona Indian Con-
ference, Pheonix, Arizona, March 15-16, 1934 (Phoenix Indian School) ;
Proceedings of the Conference for the Indians of the Five Civilized Tribes
of Oklahoma, Muskogee, Oklahoma, March 22, 1934.

282 Sen. Rept. No. 1080, 73d Cong., 2d sess. (May 10 (calendar day, May
22), 1934).

283 48 Stat. 984, 25 U. 8. C. 461. See Chapter 11, sec. 1.

28¢ H. Rept. No. 1804, 73d Cong., 2d sess., on H. R. 7902 (May 28, 1934).
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Section 2 ** extends, until otherwise directed by Congress, ex-
isting periods of trust and restrictions on alienation placed on
Indian lands.

Section 3,”® apart from the lengthy provisos relating to the
Papago Reservation,”®’ authorized the Secretary of the Interior
“to restore to tribal ownership the remaining surplus lands of
any Indian reservation heretofore opened, or authorized to be
opened, to sale, or any other form of disposal * * *7%
Commenting on this section, the Senate Committee Report
declares :

When allotment was carried out on various reserva-
tions, tracts of surplus or ceded land remained unallotted
and were placed with the Land Office of the Department
of the Interior for sale, the proceeds to be paid to the
Indians. Some of these tracts remain unsold and by
section 3 of the bill they are restored to tribal use. (P. 2.)

Section 4 of the act* constitutes a rather complicated amal-
gam of differing Senate and House drafts on the subject of
alienation of Indian land. The scope and effect of this section
are elsewhere explored.®™ In general, it may be said that the
section prohibits inter vivos transfers of restricted Indian land
except to an Indian tribe and limits testamentary disposition of
such land to the heirs of the devisee, to members of the tribe
having jurisdiction over the land, or the tribe itself.

Section 52™ authorizes the acquisition of lands for Indians **
and declares that such lands shall be tax exempt.

Section 6*° directs the promulgation of various conservation
regulations.

Section 7** gives the Secretary authority to add newly ac-
quired land to existing reservations and extends federal juris-
diction over such lands.

Section 8™ leaves scattered Indian homesteads on the public
domain out of the scope of this measure.

The first eight sections of the law as finally enacted correspond
to the provisions of the bills considered and reported by the
House and Senate Committees. In the remaining sections of
the measure as finally enacted, various combinations and com-
promises were made between two different drafts which passed
the two houses and, therefore, the House and Senate debates
and committee reports must be read with caution,

Section 9*° authorizes an appropriation for the expenses of
organizing Indian chartered corporations and other organiza-
tions created under the act.

Section 10*" authorizes the establishment of a $10,000,000
revolving credit fund from which loans may be made to incorpo-
rated tribes. Loans had been made by the Indian Service for
many years to individual Indians but the experience with such
loans had not been satisfactory. The individual Indian receiving
money or goods from a federal cfficial was apt to place the trans-

2% 48 Stat. 984, 25 U. 8. C. 462.

26 48 Stat. 984, 25 U. 8. C. 463.

287 Later amended by Act of August 28, 1937, 50 Stat. 862.

288 See Chapter 15, Secs. 1, 7, 21.

259 48 Stat. 984, 985, 25 U. S. C. 464.

200 See Chapter 11, sec. 4; Chapter 15, sec. 18.

»1 48 Stat. 984, 985, 25 U. 8. C. 465.

=2 “The title to land thus acquired will remain in the United States.
The Secretary may permit the use and occupancy of this newly acquired
land by landless Indians; he may loan them money for improvements
and cultivation, but the continued occupancy of this land will depend
on its beneficial use by the Indian occupant and his heirs.” (H. Rept.
No. 1804, 73d Cong., 2d sess. (May 28, 1934), p. 7.)

23 48 Stat. 984, 986, 25 U. 8. C. 466.

24 Ipid., 25 U. 8. C. 467.

26 48 Stat. 984, 986, 25 U. 8. C. 468.

296 48 Stat. 984, 986, 25 U. S. C. 469.

2748 Stat. 984, 986, 25 U. 8. C. 470.
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action in the context of goods received under treaty or agree-
ment or by way of charity, and the urge to repayment was slight.
The new legislation precluded loans from the Federal Govern-
ment to individual Indians. Henceforth the individual Indian
was to be responsible in the matter of repayment to his own
tribe.®®

Section 11 *° authorized “loans to Indians for the payment of
tuition and other expenses in recognized vocational and trade
schools,” and “loans to Indian students in high schools and col-
leges.”

Section 12°® reenacted a promise of Indian employment which
had been made in several earlier statutes during the preceding
century.* Specifically, it directed the Secretary of the Interior
to establish standards for appointment “without regard to civil-
service laws, to the various positions maintained, now or hereafter,
by the Indian Office, in the administration of functions or
services affecting any Indian tribe,” and provided that Indians
meeting such non-civil-service standards “shall hereafter have
the preference to appointment to vacancies in any such positions.”
The administration of this provision is elsewhere discussed.’®

Sections 13,*® 14,* and 15°*° of the act dealt with the exemp-
tion of various tribes from all or some of the provisions of the
act, provided for the continuance of “Sioux benefits,” **® and put
forward a promise

that no expenditures for the benefit of Indians made out of
appropriations authorized by this Act shall be considered
as offsets in any suit brought to recover upon any claim
of such Indians against the United States.

Sections 16 *” and 17 *® deal with the problem of tribal organi-
zation and tribal incorporation. Since these sections were the
work of a conference committee which took phrases from the
bill that had passed the House and other phrases from the bill
that had passed the Senate, the House and Senate committee
reports and legislative history prior to the conference report must
be used with extreme circumspection, in aiding the interpretation
of these two sections. The scope of these two sections and the
interpretations placed thereon are elsewhere discussed.’”

Section 18 * provided that the act as 4 whole should not apply
to any reservation wherein a majority of the Indians voted
against its application.*

28 See Chapter 14.

290 48 Stat. 984, 986, 25 U. 8. C. 471.

30 48 Stat. 984, 986, 25 U. 8. C. 472,

1 See Chapter 8, sec. 4B.

302 See Chapter 8, sec. 4B(3) (b).

303 48 Stat. 984, 986, 25 U. 8. C. 473.

304 48 Stat. 984, 987, 25 U. 8. C. 474.

305 48 Stat. 984, 987, 25 U. S. C. 475. This provision, insofar as it
promised that appropriations authorized by the act should not be con-
sidered offsets in Indian claim suits against the United States, was later
repudiated in large part, by a rider to the Appropriation Act of August 12,
1935, 49 Stat. 571, 596, 25 U. 8. C. 475a.

306 See Act of March 2, 1889, sec. 17, 25 Stat. 888, 894; Act of June 10,
1896, 29 Stat. 321, 334.

307 48 Stat, 984, 987, 25 U. 8. C. 476.

308 48 Stat. 984, 988, 25 U. 8. C. 477.

30 See Chapter 7, sec. 3; Chapter 14, sec. 4.

310 48 Stat. 984, 988, 256 U. 8. C. 478.

sit For a holding that the right to reject the entire act included the
right to reject the special provisions dealing with the Papago Reserva-
tion, see 38 Op. A. G. 121 (1934). Under the original act, elections
had to be called on the act within 1 year after its approval. By the
Act of June 15, 1935, 49 Stat. 378, this period was extended another
year. TUnder the original act a majority of all the Indians entitled to
vote was required to render the act inapplicable to a particular reserva-
tion. Unreported Op. A. G., April 19, 1935. The amendment above
referred to modified this rule so as to require only a majority of those
voting in an election in which not less than 30 percent of those entitled
to vote actually vote.
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Section 19™* of the act includes definitions of *“Indians,”
“tribes,” and “adult Indians.” Of these definitions the definition
of the term “Indian” is of particular importance:

The term “Indian” as used in this Act shall include all
persons of Indian descent who are members of any rec-
ognized Indian tribe now under Federal jurisdiction, and
all persons who are descendants of such members who
were, on June 1, 1934, residing within the present bound-
aries of any Indian reservation, and shall further include
all other persons of one-half or more Indian blood.

Although many provisions of the act as originally enacted did
not apply to the Territory of Alaska or the State of Oklahoma,
which together accounted for approximately one-half of the In-
dian population of the United States, experience in the admnin-
istration of the act and intensive discussion of its provisions in
the exempted areas led to the adoption of legislation extending
the main provisions of the act, with minor modifications, to
Alaska *® and to Oklahoma.*™

An analysis of the workings of the Act of June 18, 1934, was
published in 1938 by a committee of students of Indian affairs.*®
The conclusions reached by this committee after an analysis of
concrete experiences on typical reservations are worth quoting :

* * * these concrete experiences point dramatically to
the new world of opportunity that has been opened to all
Indian tribes by the development of three cardinal prin-
ciples of present-day Indian administration: Indian self-
government, the conservation of Indian lands and re-
sources, and socially directed credit. On almost every
reservation today, even on reservations that voted to reject
the Indian Reorganization Act, one finds a deep and grow-
ing concern for these basic principles, a conscious striving
to secure their application to local problems, the beginnings
of constructive achievement, and hope tor the future where
there was once only hopeless regret for the past.
* * * * *

INDIAN SELF-GOVERNMENT

The first major move of the present administration in
the direction of Indian self-government was a provision in
the Pueblo Relief Act of May 31, 1933, prohibiting the Sec-
retary of the Interior from spending moneys appropriated
under that act for the various Pueblos “without first ob-
taining the approval of the governing authorities of the
Pueblo affected.”

The same principle was established on a broader scale
by the Indian Reorganization Act of June 18, 1934, which
guve to all Indian tribes organizing under its terms the
final power of approval or veto over the disposition of
all tribal assets.

31248 Stat. 984, 988, 25 U. 8. C. 479.
Chapter 1, sec. 2.

313 Act of May 1, 1936, 49 Stat. 1250, 48 U. S. C. 362, 358a, discussed
in Chapter 21.

314 Act of June 26, 1936, 49 Stat. 1967, 25 U. 8. C. 501-509, discussed
in Chapter 23.

315 The New Day for the Indians: A survey of the Working of the In-
dian Reorganization Act of 1934 (1938), edited by Jay B. Nash, Oliver
LaFarge, and W. Carson Ryan ; sponsored by Pablo Abeita, Louis Bartlett,
Ruth Benedict, Bruce Bliven, Leonard Bloomfield, Franz Boas, Ray A.
Brown, Fay Cooper-Cole, John M. Cooper, George P. Clements, Harold S.
Colton, Byron Cummings, William A. Durant, Ben Dwight, Herbert R.
Edwards, Haven Emerson, Edwin R. Embree, Howard S. Gans, Robert
Gessner, Rev. Philip Gordon, John J. Hannon, John P. Harrington, M.
Raymond Harrington, Melville J, Herskovits, Frederick W, Hinrichs, Jr.,
F. W. Hodges, Edgar Howard, Ales Hrdlicka, Albert Ernest Jenks, A. V.
Kidder, Charles iKe, Oliver LaFarge, Robert Lansdale, Ralph T. Linton,
Charles T. Loram, John Joseph Mathews, William Gibbs McAdoo, Mar-
garet McKittrick, H. Scudder Mekeel, Jay B. Nash, William F. Ogburn,
Father Bona Ventura Oblasser, Robert Redfield, W. Carson Ryan, Lester
F. Scott, Elizabeth Sheply Sergeant, Ernest Thompson Seton, Guy Emery
Shipler, Frank G. Speck, Vilhjalmur Stefansson, Fred M. Stein, Huston
Thompson, George C. Vaillant, Wilson D. Wallis, James P. Warbasse, and
B. D. Weeks.

For definition of Indians see
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The Indian Reorganization Act further authorized the
various Indian tribes to take over positive control of
their own resources and to carry on tribal enterprises as
membership corporations under a gradually vanishing
federal supervision.

The law as finally enacted, left to the future many grants
of power included in the original bill, for which it was
felt that the Indians were mnot yet ready. Thus the
power to remove undesirable employees from a reservatiou,
the power to appropriate tribal funds held in the United
States Treasury, and the power to take over services now
rendered by the Interior Department to individual In-
dians—such services, for instance, as are connected with
education, health, the probate and sale of allotinents, and
the handling of individual Indian moneys—all were de-
leted from the original bill.

What was perhaps more important than the specific
powers which the act, as finally passed, conferred upon
organized Indian tribes was the solemn pledge contained
in the act that never again would the Federal Government
tear down the municipal and economic organizations that
should establish themselves under the protection of the
act, and that powers vested in the tribes under past laws
and treaties would not be dimninished without tribal con-
sent.

The principle of Indian self-governnient was carried to
a new phase when the Indians themselves were asked to
vote on whether or not the law establishing self-governing
powers should apply on the different reservations. The
great majority of the Indians voting on the question voted
in favor of the Indian Reorganization Act. In accordance
with the expressed desires of tribes originally excluded
from the act, its essential principles were extended to
Alaska by the act of May 1, 1936, and to Oklahoma by
the act of June 26, 1936. Indians numbering 252211
are now under the act. They are grouped into tribes or
bands numbering 206. They represent 68.8 percent of the
total of Indians in the United States and Alaska.

As of September 1, 1938, 85 tribes, with a popnlation
of 99,813, had already adopted constitutions and by-laws
under the Indian Reorganization Act. Fifty-nine of these
have already received charters of incorporation. No tribe
or group which adopted the act, or which was brought
within the terms of the act without formal vote, as in
Oklahoma and Alaska, has asked by vote or by majority
petition to be relieved of the terms of the act. On the
other hand, a number of groups in tribes which once re-
jected the act have petitioned for a second chance to
vote on the ground that their original adverse vote was
influenced by misinformation. What the adoption of In-
dian constitutions has meant in the spiritual regeneration
of the Indians concerned is illustrated more forcefully by
the concrete experiences related in the first part of this
report than by any statistical figures.

One significant change in the direction of Indian self-
government can best be put in negative terms. During
the century from 1833 to 1933 hundreds of laws affecting
Indian tribes were enacted and a great part of these laws,
perhaps a majority of them, in some way deprived the
Indian tribes of rights or possessions they had once en-
joyed. Since 1933 no law has been enacted which took
from any Indian tribe, against its will, any of its liber-
ties or any of its possessions.

CONSERVATION OF NATURAL RESOURCES

During the years from the passage of the General
Allotment Act of 1887 until the beginning of the present
administration, Indian land holdings were reduced from
approximately 137,000,000 acres to less than 50,000,000
acres. Of the area that remained in Indian ownership a
large part was desert or mountainside. The grazing land
and farming land still owned by the Indians had seriously
deteriorated as a result of overgrazing, the plowing of
sod that should never have been broken, reckless timber-
cutting and the emigration of the topsoil by various water
and aerial routes to points east and west.

These figures represented stark tragedy for a people
whose economy was rooted in the soil, whose reverence for
the soil was so deep that they never fully grasped the
white man’s concept of buying and selling land. Little
groups of Indians for whom the process of land-loss had

gone to its final end, the advance guard of an army moving
towards landlessness, could be found in rural slums and
town garbage-dumps, living in the depths of squalor and
liopelessness.

Against this background the government’s present con-
servation policies stand out in sharp relief. The loss of
Indian lands through sales to whites was stopped, except
for a few emergency cases, by an order of Commissioner
Collier, approved by Secretary Ickes August 14, 1933, and
by the general prohibition against further allotments and
against sales of restricted land which is contained in the
Indian Reorganization Act. Guarantees against aliena-
tion of tribal lands have been written into every tribal
constitution and charter.

Between March 1933 and December 1937 the total of
Indian land loldings increased by approximately 2,780,-
000 acres. The Indian Reorganization Act authorized an
appropriation of $2,000,000 a year for land purchase. In
the four years following the passage of the act a total of
$2,950,000 was actually appropriated and contracts involv-
ing an additional $500,000 were authorized. This money
was used to acquire 246,110 acres (as of December 1, 1937)
for Indian use. During the same period an additional
349,207 acres was added to Indian reservations, under the
authority which the Indian Reorganization Act confers
upon the Secretary of the Interior to restore lands which
have been taken away from the Indian tribes as “surplus”
lands, wherever such lands are still held by the Federal
Government. Restitution of a total area of approximately
5,000,000 acres is under consideration. Special legisla-
tion enacted'under the present administration accounts for
the addition of another 1,203,808 acres to the Indian do-
main. An additional area of approximately a million
acres has been included in submarginal land purchases for
Indians made by tlhie Resettlement Administration in con-
sultation with the Interior Department.

Meanwhile, vigorous measures were being taken to
stop overgrazing. The soil of the Indian country was
being rebuilt through an extensive program of water
development and flood control, a program which was
carried out by the Indians themselves on the basis of
financial aid from the Public Works Administration, the
Soil Conservation Service, the Civil Works Administra-
tion, and the Indian Division of the Civilian Conserva-
tion Corps. All timber-cutting on Indian lands (except
in a small problem area in Washington State) was being
put upon a perpetual yield basis. Oil development on
a score of reservations where oil has been found was
being strictly controlled in the interests of a national
conservation policy. In short, the Indian estate that
a few years ago was being dissipated and destroyed is
today being conserved, amplified, and improved for the
benefit of the Indian people today and for the unborn
Indian generations.

EcoNnoMIic PLANNING

Econoinic planning is no new thing on Indian reserva-
tions. The Blackfeet adopted a five-year development
plan in 1921, and it was later copied on many other reser-
vations. What is new in the economic planning under
the present administration is that whereas formerly the
Indian Service planned for Indians and dealt with In-
dians as individuals, the Indian Service now yields to the
tribes that have incorporated under the Indian Reorgan-
ization Act a large share of responsibility for developing
and administering a reservation economic plan. On sev-
eral reservations new tribal enterprises, suited to the re-
sources of the reservation and the interests of the Indians,
form an integral part of the reservation plan. On sev-
eral reservations cooperative cattle associations, coop-
erative stores, and other forms of cooperative enterprise
have been developed. On most reservations economic
planning is still entirely in terms of individual programs,
but even here the control of credit, upon which economic
planning depends, has become a collective responsibilily
of the tribe.

Under the Reorganization Act $4,000,000 has already
been appropriated for loans to incorporated Indian tribes.
These credit funds are being expended almost entirely
for capital investment, in the form of agricultural ma-
chinery, farm buildings, and other improvements, live-
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stock, saw mills, and fishing equipment. This credit pro-
gram, if it is supplemented by a sound land program,
and if it does not become too deeply entangled in depart-
mental red tape and remote control, is likely to establish
for the first time a stable basis of economic independence
for tribes some of which have lived in the depths of
poverty, or are kept alive on the edge of starvation by
income from annuities, land sales, and leases of land.

& * * * *

WuAT REMAINS To BE DONE

One who seeks to achieve a just appraisal of the record
in the field of Indian affairs must conclude that substan-
tial progress has been made in the removal of injustices
and anachronisms that have characterized our national
Indian policy. The progress achieved is particularly cred-
itable when one realizes the obstacles that were met: the
opposition of vested interests, the well-earned suspicion or
hostility among the Indians themselves in the face of new
promises of better life, the entrenched habits of a civil
service trained in disrespect for Indians and Indian ways,
and the tremendous inertia which governmental institu-
tions, financial, legal, and procedural, always offer against
fundamental reforms.

Taking account of these obstacles and appreciating at
their full value the gains achieved, we must nevertheless
recognize that the administration of Indian affairs is not
yet something of which white Americans can be proud.
The achievements of the present policy represent only the
beginning of a liberal Indian program. * * *

* * * * *

Progress in the direction of Indian self-government has
been striking. Unfortunately this progress remains for
the most part in its promissory stages. The vital question
is: “Will the promises of self-government embodied in the
Indian Reorganization Act and in the tribal constitutions
and charters actually be fulfilled or will these promises
be treated like so many earlier promises of the United
States embodied in solemn treaties with the Indian tribes?”

Already Congress has cut down the appropriations which
the Indian Reorganization Act authorized for land pur-
chase, for credit, for loan funds, and for the expenses of
tribal organization. Already Congress has shown a dis-
position to ignore the veto power which it conferred upon
organized tribes in the expenditure of tribal funds.

Finally, it is important that the measures of self-
government already achieved be regarded as a beginning
and an earnest of good faith rather than as a final goal.
The organized Indian tribes, in carrying through the pro-
gram they have begun, will meet situations in which addi-
tional powers, legal and financial, are essential to success.
They need sympathy and understanding in their struggle
to achieve these further powers of self-government.

The problem of land is still the greatest unsolved prob-
lem of Indian administration. The condition of allotted
lands in heirship status grows more complicated each
year. Commissioner Collier supplied the House Appro-
priations Committee a year ago with examples showing
probate and administrative expenditures upon heirship
lands totaling costs seventy times the value of the land;
and under existing law these costs are destined to increase
indefinitely. Responsibility lies with Congress and the
administration to work out a practical solution to this
problem, either in terms of corporate ownership of lands,
or through some modification of the existing inheritance
system. (Pp. 26-34.)

Following the passage of the Wheeler-Howard or Indian Reor-
ganization Act, Congress made another effort to remedy old
wrongs in the Act of August 27, 1935,*° dealing with the problem
of Indian arts and crafts. For decades the Indian Bureau
had discouraged the practices and conditions out of which Indian

316 49 Stat. 891, 25 U. 8. C. 305, et seq.
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arts and crafts had emerged. The substitution of store products
for native products, outside of the field of agricultural produc-
tion, had been a continuing strand of Indian Service policy for
more than a century. By the act establishing the Indian Arts
and Crafts Board, Congress gave encouragement and protection
to a movement already started by traders, artists, and Indians
for the revival of native forms of artistic and craft production.
The board established by this measure was authorized to engage
in research and experimentation, to establish market contacts,
to aid in securing financial assistance for the production and sale
of Indian products, and to create government trade-marks for
Indian products. A full measure of control over the use of such
trade-marks was conferred upon the Indian Arts and Crafts
Board, and criminal penalties were provided for those imitating
or counterfeiting such marks, or advertising products as Indian
products without justification.*”

Another effort by Congress to remedy an established wrong is
found in the Act of June 20, 1936.*® This act exempted from
taxation restricted Indian lands which had been purchased out
of trust or restricted Indian funds on the understanding that
such lands would be nontaxable **—an understanding which
came to grief when earlier court decisions on the subject were
reversed.”

The Act of May 11, 1938,*' superseded earlier legislation which
had given the Secretary of the Interior wide powers to dispose
of minerals on Indian reservations to prospectors and lessees and
established a comprehensive system of mineral leasing on Indian
tribal lands, giving primary power to lease to the Indian council
or government, subject to departmental approval except where
provision has been made, by the terms of tribal charters, for
dispensing with requirements of departmental approval.*

Finally, the legislation already commented upon ** looking to
thie break-up and distribution of tribal funds in the United States
Treasury was repealed by section 2 of the Act of June 24, 1938.**
Section 1 of this act recodified the laws under which tribal funds
may be deposited by administrative officials.*®

The foregoing summary of legislation enacted during the dec-
ade from 1930 to 1939 covers, of course, only the more important
measures of general and permanent application. It is fair to
say, however, that the principles embodied in these measures
were at the same time applied in a much larger mass of legis-
lation dealing with particular tribes and areas.

317 See Sen. Rept., No. 900, 74th Cong., 1st sess., May 13, 1935, and
Rept. Comm. on Indian Arts and Crafts to Hon. Harold L. Ickes on
S. 2203, incorporated therein.

315 49 Stat. 1542, amended by Act of May 19, 1937, 50 Stat. 188, 25
U. 8. C. 412a.

315 See H. Rept., No. 2398, 74th Cong., 2d sess., April 13, 1936, on H. R.
T764. See also Sen. Rept., No. 332, 75th Cong., 1st sess., April 12, 1937,
on 8. 150, amending the Act of June 20, 1936, wherein it is said :

The said act * * * was designed to bring relief and reim-
bursement to Indians who by failure to pay taxes have lost or now
are in danger of losing lands purchased for them under super-
vision, advice, and guidance of the Federal Government, which
losses were not the fault of the Indians, but were purchased with
the understanding and belief on their part and induced by rep-
resentations of the Government that the lands be nontaxable
after purchase.

320 See Chapter 13, sec. 3D.

321 52 Stat. 347, 25 U. 8. C. 396 ef seq. See Chapter 15, sec. 19.

®2 See Sen. Rept., No. 985, 76th Cong., 1st sess., July 22, 1937, on
S. 2689.

%23 See sec. 14, supra.

324 52 Stat. 1037, 25 U. 8. C. 162a.

2% See Sen. Rept., No. 531, 76th Cong., 1st sess., May 10, 1937. on
S. 2163.
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SECTION 17. INDIAN APPROPRIATION ACTS: 1789 TO 1939

Appropriation legislation plays a peculiar role in Indian law.
Not only does one find a large part of the substantive law gov-
erning Indian affairs hidden away in the interstices of appro-
priation acts, but frequently the actual appropriations and the
conditions prescribed for the expenditure of money are given
considerable weight, at least administratively, in determining
the rights and powers of administrative officials. Thus, for ex-
ample, the fact that Congress has for many decades appropri-
ated money for Indian judges and Indian policemen, has
commonly been viewed as providing congressional authorization
for the activities of these officials, although there is no sub-
stantive federal law expressly recognizing or conferring such
authority.

We have already noted in the preceding sections of this chap-
ter the more important of the provisions of general and perma-
nent legislation which are found among the sections and pro-
visos of appropriation laws. In other chapters attention is paid
to the significance of appropriations in various specific problems
of federal Indian law.* For the present it will be enough to
offer a few suggestions as a guide to those who, in tracking down
some problem of federal Indian law, must go through the rele-
vant appropriation acts.

Appropriations affecting Indian affairs are found in appro-
priation acts for the Interior Department, for the War Depart-
ment, the Department of Commerce, the Treasury Department,
the Department of Agriculture, the Department of State, the
Department of Justice, and various other agencies. Among the
regular departments, only those of Labor and Navy appear to be
immune from provisions affecting Indians. However, the main
stream of Indian appropriation legislation has followed a nar-
rower course. It begins with appropriations “for defraying the
expenses of the Indian department.” The first such general
appropriation appears in the Appropriation Act of February 28,
1793,*" entitled “An Act making appropriations for the support
of Government for the year one thousand seven hundred and
ninety-three.” A year later the item reappears in “An Act mak-
ing appropriations for the support of the Military establishment
of the United States, for the year one thousand seven hundred
and ninety-four.” ®** Thereafter the annual appropriation act
for the military establishment, or in some cases, for the military
and naval establishments, contains a regular appropriation, in-
creasing year by year, “for the Indian department.”

Apart from these appropriations for the Indian department,
separate appropriations were made, from time to time, for the
expenses of wars against Indians,* the expenses of treaties with

326 See particularly Chapter 12.

711 Stat. 325, 3286.

32 Act of March 21, 1794, 1 Stat. 346.

3 See, for instance, Act of February 11, 1791, 1 Stat. 190.

Indians *® (which frequently included considerable gifts), and
expenses of carrying into effect treaty provisions.®*

At first these appropriation acts for the carrying out of treaty
promises made permanent appropriations, either for a term of
years or “forever.”** Later, the practice of making annual
appropriations to carry out the terms of Indian treaties was
substituted.®®

In 1826 Congress began to enact special appropriation acts for
the Indian department.* This practice continued until 1909.
After 1826 one finds in the appropriations for the military estab-
lishment only incidental references to expenses involved in the
management of Indian affairs, such as, for example, the expense
of maintaining Indian prisoners, the salaries of Indian scouts
and other strictly military matters. The last regular appropria-
tion act for the “Indian department” was the act of March 3,
1909.* 1In the following year the appropriation act *® refers in
its title to the “Bureau of Indian Affairs,” a name which had
indeed been used for nearly a century. Regular appropriation
acts for the Bureau of Indian Affairs continued until the Act
of March 3, 1921.*" Since the Appropriation Act of May 24,
1922,%% appropriations for Indian affairs have been made within
the regular Interior Department appropriation act.

Although the practice of inserting the year’s crop of Indian
legislation at the end of annual Indian appropriation acts was
abandoned during the first decade of the century,® and parlia-
mentary efforts have been made to bar the inclusion of items of
substantive permanent legislation in appropriation acts during
recent years, such items continue to crop up from time to time.**
Even when completely stripped of provisions of general sub-
stantive legislation, the Indian provisions of the current Interior
Department appropriation acts present so complicated a picture
of layer upon layer of residues left by the treaties and laws of
the past that it is difficult to read one of these statutes intelli-
gently without a comprehensive historical prospective upon the
course of Indian legislation. Efforts in recent years to simplify
the form of these appropriation acts have been vigorous but
unavailing.**

0 See, for instance, Act of August 20, 1789, 1 Stat. 54; Act of July
22, 1790, 1 Stat. 136 ; Act of March 2, 1793, 1 Stat. 333.

331 See, for example, Act of March 3, 1805, 2 Stat, 338.

#2 See, for example, Act of March 3, 1805, 2 Stat. 338; Act of April
21, 1806, 2 Stat. 407; Act of March 3, 1817, 3 Stat. 393; Act of March
3, 1819, 3 Stat. 517; Act of May 20, 1826, 4 Stat. 181.

38 See, for example, Act of March 2, 1827, 4 Stat. 232; Act of May
24, 1828, 4 Stat. 300; Act of March 2, 1829, 4 Stat. 361.

334 See, for example, Act of March 25, 1826, 4 Stat. 150 ; Act of March 2,
1827, 4 Stat. 217; Act of May 9, 1828, 4 Stat. 267.

35 35 Stat. 781.

838 Act of April 4, 1910, 36 Stat. 269,

3741 Stat. 1225.

33842 Stat. 552.

3 See, for example, the Act of June 21, 1906, 34 Stat. 325.

340 See, for example, fn. 305, supra.

341 See the Act of March 2, 1933, 47 Stat. 1422 (providing for “alternate
budget’).
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SECTION 1. SOURCES

Since the National Government derives its sovereignty from

powers delegated to it by the states, the Constitution of the
United States forms the basis of federal control of Indian
affairs.

The principal sources of congressional authority over Indian
affairs are summarized by a leading authority in these terms:*

* * * What is the constitutional basis of the national

authority over the Indians? The national governinent is
one of powers delegated by the states; yet Indians are
mentioned in the U. S. Constitution only twice—once to
exclude “Indians not taxed” (a phrase never more ex-
plicity defined, but probably meaning today Indians
resident on reservations, that is, on land not taxed by
the states) from the count for determining representa-
tion in the lower house of Congress; and again to em-
power Congress to regulate “commerce with foreign
nations, among the several states, and with the Indian
tribes.” This commerce power is an express constitu-
tional basis for Congressional action concerning the
Indians, as is also, so far as appropriations for Indians
are concerned, the power of Cougress to raise and spend
money “for the general welfare.” But the regulation of
Indians from Washington has gone much farther. Much
power has been exercised because the whole Indian
country, except the few eastern reservations, was formerly
part of the national domain, with exclusive title and
sovereignty (except to the extent it was recognized to
be restricted by Indian occupancy) in the national govern-
ment. In this respect, the reservations within the bounds
of the original thirteen states, having a different history,
are probably subject to a different legal regime. * * *
The setting up of states in the territory once governed
only from Washington has not affected the title of the
nation to these lands. This ownership of the land sup-
ports a mass of Congressional and departmental
regulations of land tenure on the reservations west of the

1 Rice, The Position of the American Indian in the Law of the United
States (1934), 16 J. Comp. Leg. 78.
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OF FEDERAL POWER

Alleghenies; but even this, added to the express powers
of Congress already mentioned, does not sustain the full
extent of the national control of Indians wherever they
are tribally organized. The chief foundation appears to
have been the treaty-making power of the President and
Senate with its corollary of Congressional power to im-
plement by legislation the treaties made. The ecolonies
before 1776 (and the original states thereafter) often
deal with the Indian tribes through political agreements.
‘When in 1787 the Constitution made exclusive grant of
treaty power to the national government, these precedents
formed a strong basis for national dealings with Indian
tribes, especially those beyond the bounds of any state.
Habitually for nearly 100 years the nation treated with
the Indians pursuant to the constitutional forms that
were used in dealing with foreign states. And by a broad
reading of these treaties the national government obtained
from the Indians themselves authority to legislate for
them to carry out the purpose of the treaties.

In view of the express grants of the commerce power
and the expenditure-for-the-general-welfare power, of the
fact that the greater Indian tribes lived on the national
domain and not within any state (until the west was
piece-meal admitted to statehood) and of the custom of
dealing with Indian tribes by treaty, the United States
Supreme Court has never found, so far as I can learn,
that any Congressional regulation of Indians has been
beyond the reach of national power. Indeed the net re-
sult is the creation of a new power, a power to regulate
Indians. * * * (Pp. 80-81.)

In addition to the econstitutional sources of authority over
commerce® with Indian tribes,’ expenditures for the general

2 Art. 1, sec. 8, cl. 3.

3 This limitation upon federal power to situations involving the
existence of a tribe is emphasized by the Supreme Court in the case of
United States v. Forty-Three Gallons of Whiskey, 93 U. S. 188 (1876) :

As long as these Indians remain a distinet people, with an ex-

isting tribal organization, recognized by the political department

89
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welfare,’ property of the United States,” and treaties,’ noted
by Professor Rice, other constitutional grants of power have
played a role in Indian legislation. Most important, perhaps,
are the power of Congress to admit new states and (inferen-
tially) to prescribe the terms of such admission,” and to make
war.” Congressional powers of lesser importance involved in
Indian legislation include the power to establish post-roads,” to
establish tribunals inferior to the Supreme Court,” and to
establish a “uniform rule of naturalization.”*

of the government, Congress has the power to say with whom,
and on what terms, they shall deal * * *  (P. 195.)

And see cases cited in Chapter 14, sec. 1, fn. 9. Note, however, that
congressional objectives based upon federal power over the tribe may
involve an exercise of jurisdiction over individual Indians or individual
non-Indians, even outside of Indian lands. Dick v. United States, 208
U. 8. 340 (1908).

In the case of The Kansas Indians, 5 Wall. 737 (1886), the Supreme
Court said:

While the general government has a superintending care over
their interests, and continues to treat with 1he}11 as nation, the
State of Kunsas is estopped from denying their title to it. She
acceptcd this status when she accepted the act admitting her into
{he Union. Conferring rights and privileges on these Indians
cannot affect their situation, which can only be changed by treaty
stipulation, or a voluntary abandonment of their tribal organiza-
tion. As long as the United States recognizes their national
character they are under the protection of treaties and the laws
of Congress, and their property is withdrawn from the operation
of State laws. (P. 757.)

+Art. 1, sec. 8, ¢l. 1. Art. 1, sce. 9, cl. 7 provides that “No moncy
«hall be drawn from the treasury, but in consequence of appropriations
made by law * * *” Congress has appropriated money in the na-
fure of a compromise of Indian claims against the Federal Government,
and has made this appropriation conditioned on the consent of the tribe
Act of March 3., 1903. 32 Stat. 982, 995 (Creek Nation).
of this provision was sustained in 24 -Op. A. G. 623

concerned.
The validity
(1903).

5 Art. 4, sec. 3, ¢l 2.

S Art. 2, sec. 2, cl. 2.

7Art. 4, sec. 3, cl. 1. See Ez Parte Webb, 225 U. S. 663 (1912).

The Supreme Court in Cramcr v. United States, 261 U. S. 219 (1923)
said :

Congress itself, in apparent recoguition of possible individual
Indian possession, has in several of the state enabling acts re-
quired the incoming State to disclaim all right and title to lands
“owned or held by any Indian or Indian tribes”. (P. 228.)
Qec Act of February 22, 1889, c. 180, sec. 4, par. 2, 206 Stat. 676, 48
U. S. C. 1460a ; Act of July 16, 1894, c. 138, sec. 3, par. 2, 28 Stat. 107.
Also see Act of June 16, 1906, 34 Stat. 267.

S Art. 1, sec. 8 ¢l 11,

9 Art. 1, sec. 8 cl. 7.

10 Art, 1, sec. 8, cl. 9; Art. 3, sec. 1. The Supreme Court in the case
of Roff v. Burncy. 168 U. 8. 218 (1897), said:

* x *  (Congress may pass such laws as it sees fit prescribing the
rules governing the intercourse of the Indians with one another and
with citizens of the United States. and also the courts in which
all controversies to which an Indian may be party shall be wub-
mitted. (Pp. 221-222.)
By virtue of the power to constitute tribunals inferior to the Supreme
Court. Congress has created territorial district courts with jurisdiction
over the crime of murder committed by any person other than an Indian
upon an Indian reservation. In re Wilson, 140 U. S. 575 (1891). The
Supreme Court, after alluding to the “power of Congress to provide for
the punishment of all offenses comniitted” on reservations, *‘by whowm-
soever cominitted,” said :
* x x And this power being a general one, Congress may pro-
vide for the punishiment of one claxs of offeuces in one court, and
another class in a different court. (Pp. 577-57R.)
Sce Chapier 14, sec. GA.  Also see Chapter 19, sec. 3.
Pursuant to this power. Congress has passed many jurisdictional statutes
empowering Indian tribes to sue the Federal Government in the Court of
Claims for claims arising out of Indian treaties, agreements. or statutes.
Congeress may confer jurisdietion upon this court to decide on the proper
amount of recovery for property taken by an Indian tribe in amity with
the Un'ted States. See Leighton v. United States, 161 U. S. 291 (1896) ;
Uniled States v. Navarre, 173 U. 8. 77 (1899).

While granting statehood to a territory, Congress has also been upheld
in transferring the jurisdiction of general crimes committed in districts
over which the United States retains exclusive jurisdiction from territorial
to federal courts. Pickett v. United States, 216 U. S. 456 (1910).

1 Art. 1, sec. 8, cl. 4. See Chapter 8, sec. 2.

THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS

While the decisions of the courts may be explained on ithe
basis of express constitutional powers, the language used in some
cases scems to indicate that decisions were influenced by a
consideration of the peculiar relationship between Indians and
the Federal Government.”

Thus in United States v. Kagama *® the Supreme Court found
that the protection of the Indians constituted a national problem
and referred to the practical necesgity of protecting the Indians
and the nonexistence of such a power in the states.

Reference to the so-called “plenary” power of Congress over
the Indiuns, or, more qualifiedly, over “Indian tribes” or “tribal
Indians,” becomes so frequent in recent cases that it may seem
captious to point out that there is excellent authority for the
view that Congress has no constitutional power over Indiauns
except what is conferred by the comimnerce clause and other
clauses of the Coustitution. The most famous defender of fed-
eral power over Indians, Chief Justice Marshall, declared:™

* % % TPhat instrument [the Constitution] confers on
congress the powers of war and peace; of making
treaties, and of regulating commerce with foreign nations,
and among the several states, and with the Indian tribes.
These powers comprehend all that is required for the
regulation of our intercourse with the Indians. They are
not limited by any restrictions on their free actions; the

12 Sce Chapter 8, sec. 9.  Also see Lone Wolf v. Hitcheock, 187 U 8, 553
(1903) ; Cherokee Nation v. Hitchcock, 187 U. S. 294 (1902) ; Brader v.
James, 246 U. S. 88 (1918) ; N. D. Houghton, The Legal Status of Indian
Suffrage in the United States, 19 Cal. L. Rev. (1931) pp. 507, 512; ef.
Krieger, Irinciples of Indian Law., 3 Geo. Wash. L. Rev. (1935) pp. 279,
201; 13 Yale L. J. (1904) p. 250. “* * =*  (Congress
Lroad power of legislating for the protection of the Indians

possesses the
wherever they

may he within the territory of the United States, * * *» (United
States v. Ramsey, 271 U. S. 467, 471 (1926).
The Supreme Court said in Perrin v. United States, 232 U. S. 478, 486

(1914) :

As the power is incident only to the presence of the Indians and
their status as wards of the Government, it must be couceded that
it does not go heyvond what is reasonably essential to their pro-
tection, and that, to be effective, its exercise must not be purely
arbitrary, but founded upon some reasonable basis. * * * On
the other hand, it must also be conceded that, in determining
what is reasonably essential to the protection of the Indians,
Congress is invested with a wide discretion, and its action,
unless purely arbitrary must be accepted and given full cffect by
the courts.

In Gritts v. Fisher, 224 U. S. 640 (1912), the Court said :

# * %  Agjn the instance of other tribal Indians, the members
of this tribe were wards of the United States, which was fully em-
powered, whenever it seemed wise to do so, to assume full control
over them and their affairs, to determine who were such members,
to allot and distribute the tribal lands and funds among them, and
to terminate the tribal government. * * * (I’p. 642-643.)

Court said in United States v. Thomas, 151 U. 8. 577 (1894) :
* * *

The

The Indians of the country are considered as the wards
of the nation. and whenever the United States set apart any land
of their own s an Indian reservation. whether within a State or
Territory, they have full authority to pass such laws and authorize
such neasures as may be necessary to give to these people full
protection in their persons and property, and to punish all offences
committed against them or by themn within such reservitions,
(P. 585.)

Court said in United States v. McGowan, 302 U. S. 535 (193S) :

LI

The

Congress alone has the right to determine the manner
in which_ the country’s guardianship * * shall be carried
out * * *  (P.53R)

Also see Surplus Trading Co. v. Coolk, 281 U. 8. 647 (1930) ; United States
v. Nice, 241 U, 8. 591 (1916) ; United States v. Quiver, 241 U. S. 602
(1916) ; United States v. Hamilton, 233 Fed. 685 (D. C. W. D. N. Y. 1915) ;
In re Lincoln, 129 Fed. 247 (D. C. N. D. Catif. 1904) ; United States V.
Riekert. 188 U. S. 432 (1903) ; In re Blackbird, 109 Fed. 139 (D. C. W. D.
Wis. 1901).

3118 U, 8. 375 (1886). For a criticism of this decision see Willoughby,
The Constitutional Law of the United States (1929), p. 386.

1 Worcester v. Georgia, 6 Pet. 515 (1832). And see Willoughby.
The Constitutional Law of the United States (1929), pp. 379-402, 1327,
1368.
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shackles imposed on this power, in the confederation, are
discarded. (. 559.)

Whatever view be taken of the possibility or danger of federal
power arising from “necessity,” it is clear that the powers men-
tioned by Chief Justice Marshall proved to be so extensive that
in fact the Federai Government’s powers over Indian affairs are
as wide uas state powers over non-Indians, and therefore one is
practically justified in characterizing such federal power as
“plenary.” Thix does not mean, however, that congressional
power over Indiang is not subject to express limitations upon con-

TRIBES 91
gressional power, such as the Bill of Rights.” In the pages that
follow we shall attempt to survey the scope and limits of congres-
sional power over Indian affairs. In later portions of this chap-
ter we shall consider the secondary question of how far such
power has been, or may be, validly delegated to administrative
officials. .

15 Chief Justice Fuller of the Supreme Court in the case of Stephens
v. Cherokee Nation, 174 U, S. 445, 478 (1899), said that Congress pos-
serses “plenary power of legislation” in regard to Indian tribes, “subject
only to the Constitution of the United States.”

SECTION 2. CONGRESSIONAL POWER—TREATY-MAKING

The first and chief foundation for the broad powers of the
Federal Government over the Indians is the treaty-making pro-
vigion * which received its most extensive early use in the nego-
tiation of treaties with the Indian tribes. Beginning with an In-
dian treaty submitted to the Senate by President Washington on
May 25, 1739, the President and the Senate entered into some
treaty relations with nearly every tribe and band within the ter-
ritorial limits of the United States.™

To carry out the obligations and execute the powers derived
from these treaties became a principal respousibility of Con-

1 Earlier treaties under the Articles of Confederation are discussed
in Chapter 3, sec. 4B.
1 See Marks v. United States, 161 U. S. 297, 302 (1896).
18 The United States assumed many obligations towards the Indians,
including the following :
¥ %k tg wecure them in the title and possession of their

lands, in the exercise of self-govermment’ and to defend them
from domestic strife and foreign enemies: and powers adequate

gress,”™ which enacted many statutes relating to or supplementing
treaties.®

The scope of the obligations assumed and powers conferred
upon Congress by treaties with Indian tribes has been discussed
in Chapter 3 of this volume and need not be reexamined at
this point.

to the fulfilment of those obligations are necessarily reserved.
(1>. 17.) H. Rept. No. 474, Comm. Ind. Aff., 23d Cong., 1st sess.,
May 20, 1834.
The view that tribal power has been conferred upon the Federal Govern-
ment by treaty is upheld by United States v. Forty-Three Gallons of
Whiskey, 93 U.S. 188 (1876).

1 Act of January 9, 1837, 5 Stat. 135, 25 U. 8. C. 152, 153, 157, 158,
regulates the disposition of proceeds of lands ceded to the United States
by treaty with the Indians. Also see Act of January 17, 1800, 2 Stat.
G; Act of March 30, 1802, 2 Stat. 139; Act of May 28, 1830, 4 Stat.
411; Act of June 30, 1834, 4 Stat. 729. And see Chapter 4, secs. 1, 3.
Numerous appropriation acts have becn enacted to fulfill treaty stipu-
lations with the various Indian tribes. See Chapter 4, sec. 17.

SECTION 3. CONGRESSIONAL POWER—COMMERCE WITH INDIAN TRIBES

The power of Congress to regulate commerce with Indian
tribes has for its field of action the entire nation, not just the
Indian country. Commerce with tribal members anywhere, even
wholly within a state, may be the subject of congressional
regulation. While Cougress has not usually exoercised such
sweepiug regulation, its power has been completely demonstrated
in the Indian liquor laws, which constituted one of the early ex-
amples of tederal control over tribal Indians.”

20 These laws are discussed in Chapter 17. One of the reasons for
the drastic liquor prohibition provisions in sections 20 and 21 of the
Trade and Intercourse Act of June 30, 1834, 4 Stat. 729, 732, 733
(R. S. § 2141, 25 U. 8. C. 251; R. 8. § 2150, 25 U. 8. C. 223, amended
by Act of May 21, 1934, 48 Stat. 787), was to cnable administrative offl-
cials to prevent the manufacture of whiskey by Indians, who believed
that they had the right to do as they pleased in their own country,
and acknowledged no restraint beyond the laws of their own tribe,
H. Rept. No, 474, Comm, Ind. Aff, 23d Cong., 1st sess., May 20, 1834,
p. 103.

In United States v. Holliday, 3 Wall. 407 (1865), the Supreme Court
held that Congress could forbid the sale of liquor to an Indian in
charge of an agent in a state and outside of an Indian reservation.
The Court declared :

“Commerce,” says Chief Justice Marshall, in the opinion in
Qibbons v. Ogden. to which we so often turn with profit when
this clause of the Constitution is under consideration, *‘connnerce
undoubtedly is traffic, but is sowmething more; it is intercourse.”
The law before us professes to regulate traffic and intercourse
with the Indian tribes. It manifestly does both. It relates to
buying and selling and exchanging commodities, which is the
essence of all commerce, and it regulates the intercourse between
the citizens of the United States aud those tribes, which is an-
other branch of commerce, and a very important oue.

If the act under consideration is a reculation of commerce,
as it undoubtedly is, does it regulate that kind of commerce which
is placed within the control of Congress by the Constitution?
The words of that instrument are: “Congress shall have power
to regulate commerce with foreign nations, and among the sev-
eral States, and with the Indian tribes.” Commerce with foreign
nations, without doubt, means commerce between citizens of the

21

The commerce clause * is the only grant of power in the Fed-
eral Constitution which mentions Indians. The congressional
power over commerce with the Indian tribes plus the treaty-
making power is much broader than the power over commerce
between states.*

United States and citizens or subjects of foreign governments,
as individuals. And so commerce with the Indian tribes, means
commerce with the individuals composing those tribes. The act
before us describes this precise kind of traffic or commerce, and,
thercfore, comes within the terms of the constitutional provision.
Is there anything in the fact that this power is to be exercised
within the limits of a State, which renders the act regulating it
unconstitutional ?
In the same opinion to which we have just before referred,
Judge Marshall, in speaking of the power to regulate commerce
with foreign states, says, “The power does not stop at the juris-
dictional limits of the several States. It would be a very use-
less power if it could not pass those lines.” “If Congress has
power to regulate it, that power must be exercised wherever
the subject exists.” It follows from these propositions. which
seem to be incontrovertible, that if commerce, or traffic, or inter-
course, is carried on with an Indian tribe, or with a member of
such tribe, it is subject to be regulated by Congress, although
within the limits of a State. The locality of the traffic can have
nothing to do with the power. The right to exercise it in
reference to any Indian tribe, or any person who is a member
of such tribe, is absolute, without reference to the locality of the
traffic, or the locality of the tribe, or of the member of the
tribe with whom it is carried on. It is not, however, intended by
these remarks to imply that this clause of the Constitution author-
izes Congress to regulate any other commerce, originated and
ended within the limits of a single State, than commerce with
tlie Indian tribes. (Pp. 417-418.)
2t Article I, sec. 8, cl. 3 of the Coustitution empowers Congress “To
regulate commerce with foreign nations, and among the several States,
and with the Indian tribes.” See Chapters 16 and 17.
22 8ee 1 Op. A. G. 645 (1824). Prontice and Egan in The Commerce
Clause of the Federal Constitution (1898) describe the purpose of this
commerce clause as follows :

* * * The purpose with which this power was given to Con-
gress was not merely to prevent burdensome. conflicting or dis-
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Chief Justice Marshall, in the case of Cherokee Nation V.
Georgia,” said that it was the intention of the Constitutional
Convention

* * % {ogive the whole power of managing those affairs

to the government about to be instituted, the convention
conferred it explicitly; and omitted those qualifications
which embarrassed the exercise of it, as granted in the
confederation. (P. 13.)

In United States v. Forty-Three Gallons of Whiskey* the
Supreme Court declared :

* * * Under the articles of confederation, the United
States had the power of regulating the trade and man-
aging all affairs with the Indians not members of any of
the Stutes; provided that the legislative right of a State
within its own limits be not infringed or violated. Of
necessity, these limitations rendered the power of no
practical value. This was seen by the convention which
framed the Constitution; and Congress now has the ex-
clusive and absolute power to regulate commerce with
the Indian tribes,—a power as broad and as free from
restrictions as that to regulate commerce with foreign
nations. * * * (P. 194.)

The commerce clause in the field of Indian affairs was for
many decades broadly interpreted to include not only transac-
tions by which Indians sought to dispose of land or other property
in exchange for money, liquor, munitions, or other goods,” but
also aspects of intercourse which had little or no relation to
commerce, such as travel,” crimes by whites against Indians or

criminating State legislation, but to prevent fraud and injustice
upon the frontier, to protect an uncivilized people from wrongs by
unscrupulous whites, and to guard the white population from the
danger of savage outbreaks. .

A grant made with such a purpose must convey a different
power from one whose purpose was to insure the freedprp of com-
merce. Congress has, in the case of the Indians, prohibited trade
in certain articles, it has limited the right to trade to persons
licensed under Federal laws, and in many ways asserted a greater
control than would be possible over other branches of commerce.
(P. 342.))

285 Pet. 1 (1831).

2493 U. 8. 188 (1876).
federation.

25 See Chapter 17 and Chapter 18, sec. 2. See also United States v.
Nice, 241 U. 8. 591 (1916) ; Perrin v. United States, 232 U. 8. 478 (1914).
Mr. Knoepfler has said :

* * * Commerce with the Indian tribes has been construed to
mean practically every sort of intercourse with the Indians
either in the tribes or as individuals. (Legal Status of American
Indian & His Property (1922), 7 Ia. L. B. 232, 234.)
This regulation included the fixing of the prices of goods sold to the
Indians. Act of April 18, 1796, sec. 4, 1 Stat. 452, 453. Licensed
traders were prohibited from purchasing fromn Indians or receiving in
barter or trade from them certain articles, such as “a gun, or other arti-
cle commonly used in hunting, any instrument of husbandry, or cooking
utensil, of the kind usually obtained by the Indians, in their intercourse
with white people, or any article of clothing, excepting skins or furs.
* * ¥ or “any horse.” Act of May 19, 1796, secs. 9, 10, 1 Stat. 469,
471. For similar provisions see Act of April 21, 1806, sec. 7, 2 Stat. 402,
403 ; Act of March 3, 1799, secs. 9, 10, 1 Stat. 743, 746. Sec. 4 of the
Act of July 26, 1866, 14 Stat. 255, 280, which requires traders on Indian
reservations to furnish surety bond, is also applicable to Indians. Memo.
Sol. I. D., November 20, 1934.

The Act of June 30, 1834, 4 Stat. 729, which forms the basis for the
present trade regulations, authorizes the President to prohibit trade with
an Indian tribe “whenever in his opinion the public interest may require.”
See. 3. 25 U. S, C. 263, R. 8. § 2132, The Circuit Court for the Ohio
District, in United States v. Cisna, 25 Fed. Cas. No. 14,795 (C. C. Ohio,
1KX35), said :

* * %

Also see Article IX of the Articles of Con-

. The exercise of the power to prohibit any intercourse
with the Indians, except under a license, must be considered with-
in the power to regulate commerce with them, if such regulation
T(l)}ﬂ(}mr‘io)t be effectual short of an intercourse thus restricted.

26 For ckampie, see Act of May 19, 1796, sec. 3, 1 Stat. 469, 470,
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Indians against whites,” survey of land,® trespass and settle-
ment by whites in the Indian country, ® the fixing of boundaries,”
and the furnishing of articles, services, and money by the Federal
Government.*

The admission of a new state was held not to affect laws for-
bidding the sale of liquor to Indians living on the territory from
which the state was formed.”

The Federal Government may constitutionally forbid the sale
of liquor in an area adjoining an Indian reservation in order
that Indians will not be tempted by the close proximity of this
forbidden beverage.*

The Supreme Court, in the case of Dick v. United Staiecs™
sustained federal liquor statutes protecting against the introduc-

27 See Act of July 22, 1790, sec. 5, 1 Stat. 137, 138; Act of March 1.
1793, secs. 4, 5. 10, 11, 1 Stat. 329 et seq.; Act of May 19, 1796, secs. 4,
6, 1 Stat. 469, 470; Act of March 3, 1799, secs. 2, 4, 5, 7. 8, 1 Stat. 743
et seq.; Act of March 30, 1802, sec. 4, 2 Stat. 139, 141 ; Act of June 30,
1834, sec. 25, 4 Stat. 729, 733. Superintendents, agents, and subagents
were empowered to procure the arrest and trial of all Indians accused
of committing any crimes and of other persons who may have committed
crimes or offenses within a state or territory and fled into the Indian
country. Act of June 30, 1834, sec. 19, 4 Stat. 729, 732. The Presi-
dent was authorized to sanction other means of securing the arrest and
trial of these Indians, including the employment of the military force
ot the United States.

28 The survey of lands belonging to or reserved or granted by the
United States to any Indian tribe was made a crime. Act of May 19,
1796, sec. 5, 1 Stat. 469, 470. Also see Act of March 3, 1799, sec. 5,
1 Stat. 743, 745, and Act of March 30, 1802, sec. 5, 2 Stat. 139, 141.

2 Act of July 22, 1790, sec. 5, 1 Stat. 137, 138; Act of March 3
1799, sec. 4, 1 Stat. 743, 744 ; Act of March 30, 1802, sec. 4, 2 Stat. 139,
141. The Act of June 30, 1834, sec. 10, 4 Stat. 729, 730. R. S. § 2147, 25
U. 8. C. 220, empowered the superintendents of Indian affairs and Indian
agents and subagents to remove from the Indian country all persons found
therein contrary to law, and authorized the President to direct the mili-
tary force to be cmployed in such removal. The President was also
authorized (sec. 11) to employ the military force to drive off persouns
making “settlement on any lands belonging, secured, or granted by treaty
with the United States to any Indian tribe.” R. 8. §2118, 25 U. 8. C.
180. On the issuance of passports to enter the Indian country see Chapter
1, sec. 3, fn. 47; Chapter 4, sec. 5, fn. 73. )

3 The Trade and Intercourse Act of May 19, 1796, secs. 1, 20, 1 Stat.
469, 474 provides for the marking of the boundary lines described in
the acts and treatics between the United States and various Indian
tribes. Also see Act of March 30, 1802, sec. 1, 2 Stat. 139.

31 Money was often appropriated for allowances for agents and for
the purpose of trading with the Indian nations. Act of April 18, 1796,
secs. 5, 6, 1 Stat. 452, 453 ; also sce Act of March 3, 1795, 1 Stat. 443;
Act of March 3, 1809, sec. 1, 2 Stat. 544. The President was empowered
to furnish animals, implements of husbandry, and goods and moneys
to the Indians. Act of March 1, 1793, sec. 9, 1 Stat. 329, 331 ; Act of
March 30, 1802, sec. 13, 2 Stat. 139, 143.

2 Kz parte Webb, 225 U. 8. 663 (1912). A cession by Indians may
be qualified by a stipulation that the land shall continue to be under
the liquor prohibition laws, though within state bounduries. See
Clairmont v. United States, 225 U. S. 551 (1912).

8 United States v. Forty-Three Gallons of Whiskey, 93 U. S. 188
(1876). The Supreme Court, in the case of Juhnson v. Gearlds, 234
U. 8. 422 (1914), said:

That it is within the constitutional power of Congress to
prohibit the manufacture, introduction, or sale of intoxicants
upon Indian lands, including not only lands reserved for their
special occupancy, but also lands outside of the reservations
to which they may naturally resort; and that this may be done
even with respect to lands lying within the bounds of a State.
are propositions so thoroughly established, and upon grounds so
recently discussed, that we need merely cite the cases. Perrin v.
United States, 232 U. S, 478, 483 ; United States v. Forty-thrce
Gallons of Whiskey. 93 U. 8. 188, 195, 197 ; Dick v. United States,
208 U. 8. 340. (Pp. 438-439.)

#4208 U. S. 340 (1908). Congress has power to prohibit the sale of
liquor to Indians living on land owned in fee by their tribe. (United
States v. Sandoval, 231 U. S. 28 (1913), and the introduction into an
Indian reservation from a point within the state in which the reserva



CONGRESSIONAL POWER—NATIONAL DEFENSE

tion of intoxicants, for 25 years, lands ceded by, as well as lands
allotted to, the Nez Perce Indians:

If Congress has the power, as the case we have last cited
decides, to punish the sale of liquor anywhere to an
individual member of an Indian tribe, why cannot it also
subject to forfeiture liquor introduced for an unlawful
purpose into tervritory in proximity to that where the
Indians live? There is no reason for the distinction ; and,
as there can be no divided authority on the subject, our
duty to them, our regard for their material and moral
well-being, would require us to impose further legislative
restrictions, should country adjacent to their reservations
be used to carry on the liquor traffic with them. (P. 357.)

The power over liquor traffic is not unlimited. The Supreme
Court in Perrin v. United States,” said :

tion is situated, though interstate commerce is not involved (United
States v. Wright, 229 U. S. 226 (1913)). Also see United States v.
Soldana, 246 U. 8. 530 (1918) ; Robert C. Brown, The Taxation of Indian
Property (1931), 15 Minn. L. Rev. 182,

95232 U. S. 478 (1914).

93

Ags the power is incident only to the presence of the
Indians and their status as wards of the Government, it
must be conceded that it does not go beyond what is
reasonably essential to their protection, and that, to be
effective, its exercise must not be purely arbitrary, but
founded upon some reasonable basis. Thus, a prohibition
like that now before us, if covering an entire State when
there were only a few Indian wards in a single county,
undoubtedly would be condemned as arbitrary. And a
prohibition valid in the beginning doubtless would becoine
inoperative when in regular course the Indians affected
were completely emancipated from Federal guardianship
and control. A different view in either case would involve
an unjustifiable encroachment upon a power obviously
residing in the State. On the other hand, it must also be
conceded that, in determining what is reasonably essential
to the protection of the Indians, Congress is invested with
a1 wide discretion, and its action, unless purely arbitrary,
must be accepted and given full effect by the courts.
(P. 486.)

SECTION 4. CONGRESSIONAL POWER—NATIONAL DEFENSE

Although comparatively little has been written about the war
powers of Congress® and the Indian, these powers underlay
much of the federal power exercised over Indian land and In-
dians during the early history of the Republic. In international
Iaw conquest brings legal power to govern.

At least 1,012 statutes, public and private, have been enacted
by Congress to deal with matters arising out of Indian warfare.”

When the Constitution was adopted, the chief mode of dealing
with Indians was warfare.  Accordingly Indian affairs were en-
trusted to the War Department by the Act of August 7, 1789,
the first law ot Congress relating to Indians,

The Congressional power “To  *  *  *  provide for the com-
mon  defence *  *  x  of {(he United States”™ was again
utilized by the Act of September 29, 1789, which authorized the
I'resident to call into service from time to time such part of the
militia of the states as he may judge necessary “‘for the purpose
of protecting the inhabitants of the frontiers of the United States
from the hostile incursions of the Indians.” Many other early
statutes indicate the seriousness with which Congress considered
the danger of Indian invasion. Such laws authorize an appro-
priation for “preserving peace with the Indian tribes,”* the
raising of three regiments which “shall be discharged as soon
as the United States shall be at peace with the Indian tribes,” *
and mustering the militia to repel “imminent danger of invasion
from any foreign nation or Indian tribe.” * Some early repres-

M Art. 1, sec. 8, cls. 1, 11, 12, 15, 16, 17.

'f. Duerr, Course of Lectures on the Constitutional Jurisprudence
of the United States (1856), pp. 285-286, said :

The powers to regulate commerce. declare war, make peace.
and conclude treaties, comprise all that is required for regulating
our intercourse with the Indian tribes.

% (f. Chapter 8, sec. 4B(4) (¢).

31 Stat. 49.

5 17, 8. Constitution, Art. 1, sec. 8, cl. 1.

41 Stat. 95, 96.

41 \ct of July 22, 1790, 1 Stat. 136.

2 Act of March 5, 1792, 1 Stat. 241, repealed Act of March 3, 1795, 1
Stat. 430,

1 Act of May 2, 1792, 1 Stat. 264. A similar provision is contained in
the Act of February 28, 1795, 1 Stat. 424, FEarly protective statutes
against the Indians include Act of January 2, 1812, 2 Stat. 670; Act of
March 3. 1813, 2 Stat. 829. The Act of May 28, 1830, sec. 6, 4 Stat. 411,
412, authorized the President to protect migrating Indians “against all

sions of civil liberties sprang from attempts to attain peace with
the Indians.*

The Act of July 20, 1867, authorizes the appointment of a comn-
migsion composed of three generals and four civilians to conclude
peace with hostile Indian tribes in the path of the proposed
railroads to the Pacific and secure their consent to remove to
reservations.  Provision was made in the event of failure of the
commission for the services of mounted votunteers, not exceeding
4.000, for the suppression of Indian hostilities.™ Military ecani-
paigns were frequently waged against Indians, ranging from
expeditions of detachments of militia ¥ to regiments carrying on
wals against Indian tribes.®

The occupation of Florida by United States troops was justified
on the basis of necessity to protect Georgiia from hostile Indians
from the peninsula.” Money * and ammunition ® were supplied
to territorial and stute officials for defense against the Indians,
and as late as August 5, 1876, a joint resolution was passed

interruption or disturbance from any other tribe or nation of Indians
*o% k7 The Act of July 14, 1832, 4 Stat. 595, authorized the appoint-
ment by the President of three commissioners to treat witli the Indians
in order fg insure the protection promised the Indians in ihis provision.
Also see Act of May 23, 1836, 5 Stat. 32.

4 Act of January 17, 1800, 2 Stat. 6, discussed in Chapter 8, sec.
10A(2) fn. 311,

415 Stat. 17.

4 For further post-Civil War statutory evidence of hostility withh the
Indians, see Act of March 3, 1873, 17 Stat. 566 ; Jt. Res. of July 3, 1876,
19 Stat. 214; Act of August 15, 1876, 19 Stat. 204; Jt. Res. August 5,
1876, 19 Stat. 216; Act of June 7, 1878, 20 Stat. 252. And see Chapter
14, sec. 3.

47 See Act of May 13, 1800, 2 Stat. 82; Act of April 10, 1812, 2 Stat.
704; Act of July 2, 1836, 5 Stat. 71.

1 See Act of April 20, 1818, 8 Stat. 459 ; Act of May 4, 1822, 3 Stat.
676 ; Act of May 26, 1824, 4 Stat. 70.

49 Joint Resolution of January 15, 1811, 2 Stat. 666 ; Joint Resolution
of January 15, 1811, 3 Stat. 471 ; Act of February 12, 1812, 3 Stat. 472;
Act of March 30, 1822, 3 Stat. 654. The Joint Resolution of March 3,
1881, 21 Stat. 520, deals with expenditures of the State of Florida in
suppressing hostile Indians.

% Act of July 27, 1866, 14 Stat. 307. The State of California floated
four Indian war bonds. See Act of March 3, 1881, 21 Stat. 510; Act
of June 27, 1882, 22 Stat. 111; Act of January 6, 1883, 22 Stat. 399.

51 Aet of April 7, 1866, 14 Stat. 26; Act of May 21, 1872, 17 Stat.
138; Act of January 16, 1889, 25 Stat. 646 ; Joint Resolution of Decem-
ber 9, 1890, 26 Stat. 1111.
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authorizing the President to prohibit the sale of special metallic
cartridges to hostile Indians.®

There are several statutes in force ® which illustrate the exer-
cise of the war power in relation to the Indians. The Act of
July 5, 1862, authorizes the abrogation of treaties with tribes
engaged in hostilities ; the Act of March 2, 1867, authorizes the
withholding of annuities from hostile Indians; the Act of Febru-

5219 Stat. 216.

5t See Chapter 14, sec. 3.

512 Stat. 512, 528, R. S. § 2080, 25 U. 8. C. 72.
5514 Stat. 492, 515, R. S. § 2100, 25 U. 8. C. 127.

THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS

ary 14, 1873, regulates the sale of arms to hostile Indians; and
the Act of March 3, 1875, forbids payments to Indian bands
at war.

Apart from the specific statutes that mark the heritage of
decades of military control, other less tangible relics of this
control managed to persist long after the Indian Service was
removed from the War Department.®

517 Stat. 437, 457, 459, R. 8. § 467, 2136, 25 U. 8. C. 266.
5718 Stat. 420, 449, 25 U. S. C. 128,
5 See Chapter 8, sec. 10A(3). Seec also Chapter 2, sce. 2.

SECTION 5. CONGRESSIONAL POWER—UNITED STATES TERRITORY AND PROPERTY

The principal Indian tribes lived on the national domain. By
virtue of its control over the public domain and the United
States’ territories, the Federal Government was able to exercise
broad dominion and control over the Indians, and to eflectuaie
many Indian policies such as those predicated on westward re-
moval, reservations and allotments.®® Today the control over the
Alaskan natives is partly based on this power.”

The control of land, water, and other property belonging to
the United States is vested exclusively in Congress by the Con-
stitution.®* The Supreme Court has upheld a broad exercise of
this power.

The power of Congress over a territory and its inhabitants is
also exclusive and paramount, except as restricted by the Con-
stitution,” and Congress can exercise all the sovereign and re-
served powers of state governments subject to the provisions of
the Constitution specifically restricting the power of the Federal
Government.® The extent of this power of Congress over Indians
is shown by many decisions of the Supreme Court. The Court
in the case of United States v. Kagama® said:

But these Indians are within the geographical limits of
the United States. The soil and the people within these
limits are under the political control of the Government
of the United States, or of the States of the Union., There
exist within the broad domain of sovereignty but these

two. There may be cities, counties, and other organized
bodies with limited legislative functions, but they are all

5 For example, large areas of the public domain have been withdrawn
for Indian reservations.

6 See Chapter 21, sec. 4. Also see Nelson v. United States, 30 Fed.
112, 116 (C. C. Ore. 1887) and Endelman v. United Statcs, 86 Fed. 456
(C. C. A. 9, 1898).

81 See Halloiwell v. United States. 221 U. 8. 317, (1911). Since the
time when the necessity for the exercise of the authority arose, there
has been almost no question as to the absolute power of Congress to
determine the form of political and administrative control to be erected
over the territories, and to fix the extent to which their inhabitants
shall be admitted to a participation in their own government. Both by
legislative practice and by judicial sanction, the principle has from the
first been asserted that upon this matter the judgment of Congress is
absolute. Willoughby, The Constitution of the United States (1929), p.
439.

The Congress shall have power to dispose of and make all
needful Rules and Regulations respecting the Territory or other
property belonging to the United States; and nothing in this
Constitution shall be so construed as to Prejudice any Claims of
the United States, or of any particular State. (Art. 4, sec. 3, ¢l. 2.)

Congress can grant to Indians fishing privileges in waters con-
nected with a reservation. (Op. Sol. I. D, M. 28978, April 19,
1937.)

82 See Oklahoma v. A., T. & Santa Fe Ry. Co., 220 U. 8. 277, 285 (1911).

8 OQklahoma K. & M. I. Ry. Co. V. Bowling, 249 Fed. 592 (C. C. A. 8,
1918).

5118 U. 8. 375 (1886).

derived from, or exist in, subordination to one or the other
of these. The territorial governments owe all their powers
to the statutes of the United States conferring on them
the powers which they exercise, and which are liable to be
withdrawn, modified. or repealed at any time by Congress.
What authority the State governments may have to enact
criminal laws for the Tndinns will be presently considered.
But this power of Congress to organize territorial govern-
ments, and make laws for their inhabitants, arises not so
much from the clause in the Constitution in regard to
disposing of and making rules and regulations concerning
the Territory and other property of the United States,
as from the ownership of the country in which the Terri-
tories are, and the right of cxclusive sovereignty which
must exist in the National Government, aund can be found
nowhere clse. Murphy v. Rainscy, 114 U. 8. 15, 4.
(Pp. 379-380.)

The Supreme Court, in the case of United States v. Rogers.”
said :

* % % yye think it too firmly and clearly established to
admit of dispute, that the Indian tribes residing within
the territorial limits of the United States are subject to
their authority, and where the country occupied by them
is not within the limits of one of the States, Congress may
by law punish any offence committed there, no maftter
whether the offender be a white man or an Indian.
(P. 572.)

A. TRIBAL LANDS

The control by Congress of tribal lands has been one of the
most fandamental expressions, if not the major expression, of the
constitutional power of Congress over Indian affairs,” and has
provided most frequent occasion for judicial analysis of that
power. From the wealth of judicial statement there may be

654 How. 567 (1846).

% The plenary power over fribal relations and tribal property of the
Indinng has been frequently exercised by Congvess. See Roff v. Burney.
168 1. 8, 218 (1897); Cherokee Nation v. Hitceock, 187 U. 8. 204
(1902) : Blackfeather v. United States, 190 U. 8. 368 (1903) ; Choate V.
Trapp, 22+ U. 8. 665 (1912) ; Fz parte Webh, 225 U. S. 663 (1912) ;
United States v. Osarre County, 251 U. 8. 128 (1919) ; Nadeaw v. Union
Pacific R. R. Co., 253 U. S. 442 (1920).

The Attorncy General said, in 34 Op. A. G.
* * *

171 (1924)

the Indian possession has always been recognized as
complete and exclusive until terminated by conquest or treaty,
or by the excreise of that plenary power of guardianship to dis-
pose of tribal property of the Nation’s wards without their con-
sent. (T 180.)

The United States has power to legislate concerning the distribution

of trihal land. United States v. Boylan, 265 Fed. 165, 173 (C. C. A.

2, 1920), app. dism. 257 U. S. 614 ; Heckman v. United States, 224 U. S.

413 (1912). Also sec United States v. Candeluria, 271 U. 8. 432 (1926)

and United States v. Sandoval, 231 U. 8. 28, 48 (1913), and Chapter

11, sec. 1.
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derived the basic principle that Congress has a very wide power
to manage and dispose of tribal lands.

Examples of Supreme Court statements of the principle are
the following :

Justice Brandeis, speaking for the United States Supremc
Court in the case of Morrison v. Work,” declared:

It is admitted that, as regards tribal property subject
to the control of the United States as guardian of In-
dians, Congress may make such changes i the manage-
ment and disposition as it deems necessary to promote
their welfare. The United States is now exercising, un-
der the claim that the property is tribal, the powers of a
guardian and of a trustee in possession. (P. 485.)

The Supreme Court said in the case of Nadcau v. Union Puacific
Railroad Compuny:®

It seems plain that, at least, until actually allotted in
severalty (18G4) the Jands were but part of the domain
held by the Tribe under the ordinary Indian claim-—the
right of possession and occupancy—with fee in the United
States.  Beecher v. Wetherby, 95 U. S, 517, 525.  The
power of Congress, as guardian for the Indians, to legis-
Iate in respect of such lands is settled. Cherokee Nation v.
Sowihern Kansas Ry. Co., 135 U. 8. 641, 633 United Ntates
v. Rowell, 243 U, 8. 464, 468 ; United States v. Chase, 245
U. 8. 89, (Pp. 445-446.)

A necessary corrollary to this principle is that control of triba’
land is a political function not to be exercised by the courts.*”
The Supreme Court in the case of Siowr Indians v. United

States™ said:

E R R

Jurisdiction over them [the Indians] and their
tribal lands was pecularly within the legislative power of
Congress and may not be exercised by the courts in the
absence of legislation conferring rights upon them such
as are the subject of judicial cognizance. See Lone Wolj
v. Hitcheock, supra, 5655 Cherokee Nation v, Iitclheocl,
187 U. S. 294 Stephens v, Cherolee Nation, 174 U, S, 445
453, This the jurisdictional Act of April 11, 191G, plainly
failed to do. (¥. 437.)

In the case of Cherokece Nution v. Hitchcock,”™ {he Supreme
court said:

* % ¥ The power existing in Congress to administer

upon and guard the tribal property, and the power being

G UL S, 4S8 (1925), aff'e 290 Fed. 306 (App. D. C. 1923).

253 1. 8. 442 (1920). The Attorney General wrote in 26 Op. A. G.
(1907) :

It is unnecessary to go into_any detailed discussion of the
power of Congress to alter, medify, or repeal the provisions of
the agreement with the Seminole Nation ratificd by the act o
July 1, 1298, and otherwise provide for the administvation of
their property and funds, as provided by the act of April 26,
1006, because the question has been cnciusively settled by tne
decisions of the Supreme Court. (Stepliens v. Cherokee Nation,
174 U. 8. 445 ; Cherokee Nation v. Hitcheork, 187 U, S. 294 : Lone
Wolf v. Hileheoek, 187 U, 8. 553 : Morris v. Hitchcock, 194 U. S.
384, 388 ; Wallace v. Adams, 204 U. 8. 415).

These decisions maintain the plenary authority of Congres
to control the affairs and administer the property of the Five
¢ivilized Tribes in the Indian Territory and other Indian tribes.
(P. 346.)

6 The courts have usually denowminated this power as political and
not subject to the control of the judicial department of the govern-
ment.  See Loae Wolf v. Hitchcoek, 187 U. 8. 553, 565 (1903) sustain-
ing the disposal of a reservation of an Indian tribe on the ground that
it was a legitimate cxercise of congressional power over tribal Indians
and their property. This case is discussed in Oklahoma v. Texas, 256S
U. S 574, 592 (1922). Also see Cherokee Nation v. Hitchcock, 187
17. S, 204, 308 (1902).

277 UL S, 424 (1928), aft’g 58 C. Cls. 302 (1923). Also sce Tiger
v. Western Investment Co., 221 U. S. 286, 311-312 (1911).

TIST U, 8. 294 (1902).

The court cited with approval the following excerpt from Stephens V.
Cheiokee Nation, 174 U, 8. 445 (1899) :

It may be remarked that the legislation seems to recognize,
especially the act of June 28, 1898, a distinetion between admis-
*ion to citizenship merely and the distribution of property to
be subsequently made, as if there might be civcumstances under
which the vight to a share in the Iatter would not necessarily
iollow from the concession of the former. But in any aspect,
we ure of opinion that the coustitutionality of these acts in

6
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political and administrative in its nature, the manuner of
its exercise is a question within the province of the legis-
lative branch to determine, and is not one for the courts.
(P. 308.)

The power of Congress extends from the control of the use of
the lands,” through the grant of adverse interests in the lands,™
to the outright sale and removal of the Indians’ interests.”™ And
this ix true, whether or not the lands are disposed of for public
or private purposes.”

To illustrate, the power of Congress to grant rights-of-way
across tribal land is clearly established.”® To quote the Suprenie
Court: ™

respect of the determination of citizenship cannot be successfully
agsailed on the ground of the impairment or destruction of
vexted rights. The lands and moneys of these tribes aré public
lands and public moneys, and are not held in individual owner-
~hip, and the assertion by any particular applicant that his right
therein is so vested as to preclude inquiry into his status in-
volves a contradiction in terms.

The court concluded :

The holding that Congress had power to provide a method for
determining membership in the five civilized tribes, and for
ascertaining the citizenship thereof preliminary to a division of
the property of the tribe among its members. necessarily in-
volved the further holding that Congress was vested with
authority to adopt measures to make the tribal property produe-
tive, and secure therefrom an income for the benefit of the tribe.
(P. 307.)

2 H.¢g. grazing.
: S. C. 466.
7.9. right=-of-way. See Chanter 4. sec. 13. And sce tn. 76, infra.

“Congress in dissolving a tribe may also provide for the liquidation
and distribution of trihal property. United States v. Seminole Nation, 299

U. 8. 417 (1937). See alro United States v. Nice, 241 U. S, 591, H98
(1916 14 Col. L. Rev. 387 589 (1914).  But the court will not as-
sume that Congress abdicated its powers over the tribe or its property,
without an unequivocat expression of that intent.  Chippewa Indians v.
United Niales, 307 U S 1 (19290 2 U nited States v, Boplon, 265 Fod. 165,

See Act of June 18, 1934, sec. 6, 48 Stat. 984, 986,

PTT (C0 O A 2010200, @ pp. disi, 257 UL S 614 (1921).
% Bul the land so managed and disposed of must be tribal lund.

Indizns have frequently taken to court the complaiut that the tribal
property has hecome vested. by previous act or treaty, in individuals,
and is 1o more subject to congressional control than the private prop-
evty of other individuals. The courts, however, tend to construe such
previous acis and treaties. wherever possible, against the vesting of
private rights in tribal property. Chippciwa Indians of Minnesota v.
United Stales, 301 U, 8. 358 (1937), aff'g 80 C. Cls. 410 (1935) ; United
States v. Chaxe, 245 U, 8. 89 (1917), revg 222 Fed. 593 (C. C. A. &,
1915).  Until property is allotted, Congress possesses plenary power to
deal with tribal lands and funds as tribal property. Sizemore v. Brady.
235 U. 8. 441 (1914). Also see United States v. Mille Lac Chippeiras,
229 1. 8. 408 (1913).

% Nadeau v. Union Pacific R. R. Co., 253 U. 8. 442 (1920).

Federal statutes provide for the taking of trihal lands by the United
States. IFor example, the Act of May 23, 1908, 35 Stat. 268, created a
national forest upon lands held by the Federal Government as a trustee
for the Chippewa Indian Tribe. This law is discussed in Chippewa In-
dians v. United States, 305 U. 8. 479 (1939). For other cases on eminent
domain see Nlhoshone Tribe v. United States, 299 U. S. 476 (1937) ;
United States v. Creck Nation, 295 U. S. 103 (1935), s. ¢. 302 U. S. 620
(19:8). See, for example, Act of March 3, 1901, 31 Stat. 1058, 1084,
discussed in 49 L. D. 396 (1923).

The right of eminent domain may be exercised by the Federal Govern-
ment over land held by an Indian nation in fee simple under patent {rom
the United States, without the consent of the tribe. Cherokee Nation v.
Kansas Ry. Co., 135 U. 8. 641 (1890), which rejected the contention that
land was held by the Cherokees as a sovereign nation. Some treaties
provided that railrouds should have rights-of-way upon payment of just
compensation to the Indian tribes. Treaty of June 5, 1854, with the
Miamis, Arl. 10, 10 Stat. 1093. See Chapter 15, sec. 1B.

The Act of March 2, 1899, 30 Stat. 990, authorized any railroad com-
pany or telegraph and telephone company to take and condemn a right-
of-way in or through any lands which have been or may hereafter be
allotted in severalty, but have not been conveyed to the allottee with
full power of alienation. The Act of February 28, 1902, sec. 23. 32 Stat.
43. discussed in Oklahomae K. & M. I. Ry. Cou. v. Bowling, 249 Ted. 592
(C. C. A. 8, 1918), made this statute inapplicable to the Indian Ter
ritory and Oklahoma Territory.

W Missouri, Kansas & Texas Ry Co. v. Rolerts, 152 U, 8. 114 (1894,

Even though an Indian tribe has granted a purported exclusive license
to a telephane company, Congress may issue a similar license (o aunother
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The United States had the right to authorize the con-
struction of the road of the Missouri, Kansas, and Texas
Railway Company through the reservation of the Osage
Indians, and to grant absolutely the fee of the two hundred
feet as a right of way to the oecmpany. Though the lands
of the Indians were reserved by treaty for their occu-
pation, the fee was always under the control of the govern-
ment ; and when transferred, without reference to the pos-
session of the lands and without designation of any use of
them requiring the delivery of their possession, the trans-
fer was subject to their right of occupancy ; and the man-
ner, time, and conditions on which that right should be
extinguished were matters for the determination of the
government, and not for legal contestation in the courts
between private parties. This doctrine is applicable gen-
erally to the rights of Indians to lands occupied by them
under similar conditions. It was asserted in Buttz v. The
Northern Pacific Railroad Company, 119 U. S. 55, and has
never, so far as we are aware, been seriously contro-
verted. * * * Though the law as stated with refer-
ence to the power of the government to determine the
right of occupancy of the Indians to their lands has always
been recognized, it is to be presumed, as stated by this
court in the Buttz case, that in its exercise the United
States will be governed by such considerations of justice
as will control a Christian people in their treatment of an
ignorant and dependent race, the court observing, however,
that the propriety or justice of their action towards the In-
dians, with respect to their lands, is a guestion of govern-
mental policy, and is not a matter open to discussion in a
controversy between third parties neither of whom derives
title from the Indians. The right of the United States
to dispose of the fee of land occupied by them, it added,
has always been recognized by this court from the founda-
tion of the government. (Pp. 116-118.)

Plenary authority does not mean absolute power, and the
exercise of the power must be founded upon some reasonable
basis.” Thus, plenary power does

* % * % not enable the United States to give the
tribal lands to others, or to appropriate them to its own
purposes, without rendering, or assuming an obligation
to render, just compensation for them; for that “would
not be an exercise of guardianship, but an act of con-
fiscation.” ™

company. The Circuit Court of Appeals in the case of Muskogee Nat.
Tel. Co. v. Hall, 118 Fed. 382 (C. C. A. 8, 1902), said:

* * * Tt is well settled that, in the exercise of its power to
regulate commerce among the several states and with the Indian
tribes, Congress has full authority to grant rights of way thirough
the land occupied by the five Indian tribes domiciled in the Indian
Territory for the construction of railroads (Cherokee Nation V.
Southern Kan. R. Co., 135 U. S. 641, 10 Sup. Ct. 965. 34 L. Ed.
295 ; Stephens v. Cherokee Nation, 174 U. S. 445, 485, 19 Sup. Ct.
722, 43 L. Ed. 1041) ; and in the exXercise of this power it has
recently authorized the secretary of the interior to grant rights of
way through the Indian Territory for the construection, operation,
and maintenance of telephone and telegraph lines. 31 Stat. 1083.
c. 832, §3. It follows, of course, that none of these tribes had
the power to declare that any one telephone company should have
the sole right to construct and operate telephone lines within its
borders, since the existence of such a monopoly would have a
necessary tendency to prevent free communication between those
who reside outside of, and those who reside within, the territory.
To this extent the grant of such a franchise as the one in question
operates to obstruct interstate commerce. (P. 385.)

The Solicitor of the Department of the Interior has said:

About the plenary power of Congress over tribal Indian prop-
erty there can be no doubt and in the absence of some controlling
reason to the contrary Congress undoubtedly has the power to
subject such property to taxation either by the State or Federal
Government. (Op. Sol. I. D., M. 14237, December 23, 1924.)

7 Wise, Indian Law and Needed Reforms (1926), 12 A. B. A. Jour.
37, 38-39.

™ United States v. Creek Nation, 295 U. S. 103, 110 (1935).

Property rights can be conferred by treaty as well as by formal grant.
United States v. Creek Nation, 295 U. S. 103 (1935) ; Morrow v. United
States. 243 Fed. 854 (C. C. A. 8, 1917). Government liability on the
conduct of Indian affairs arises only from statutes or treaties with the
tribe. MecCalib, Adm’r v. United States, 83 C. Cls. 79, 87 (1936). See
Shoshone Tribe v. United States, 299 U. 8. 476, 497 (1937), in which the
Court said :

* * * Power to control and manage the property and affairs
of Indians in good faith for their betterment and welfare

THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS

The Supreme Court, per Mr. Justice Van Devanter, recently
said: ®

* % %  Qur decisions, while recognizing that the govern-

ment has power to control and manage the property and
affairs of its Indian wards in good faith for their welfare,
show that this power is subject to constitutional limita-
tions and does not enable the government to give the
lands of one tribe or band to another, or to deal with
them as its own.* * * * (P, 375-376.)

1 Lane v. Santa Rosa. 249 U. 8. 110, 113: United States V.

Creek Nation, 295 U. S. 103, 109-110; Shoshone Tribe v. United
States, 299 U. 8. 476, 497.

Thus, while Congress has broad powers over tribal lands,
the United States does not have complete immunity from lia-
bility for the actions of Congress. If Congress takes tribal
land from the Indians without either their consent or the pay-
ment of compensation, the United States is liable under the
I'ifth Amendment to the United States Constitution for the
payment of just compensation,® which must include payment
for the minerals and timber.® DBut the right of the Indians
to just compensation is legally imperfect unless Congress itself
passes legislation permitting suit by the Indians against the
United States as the United States is not liable to suit with-
out its consent.* While there is general legislation permitting
suits for just compensation, this does not embrace suits by
Indian tribes, and thus far they have been authorized to sue
only by jurisdictional acts applying only to individual tribal
complaints.®

may be exerted in many ways and at times even in derogation
of the provisions of a treaty.
Also see Op. Sol. 1. D., M. 29616, February 19, 1938.
8 Chippewa Indians v. United States, 301 U. 8. 358 (1937), aff'g 80 C.
Cls. 410 (1935). Also see Creek Nation v. United States, 302 U. S. 620
(1938).
81 The portion of this amendment which prohibits confiscation reads :
“*¥ % % nor shall private property be taken for public use without
just compensation.”
“* * * Tt is fundamental that tribal assets cannot be disposed
of by the United States without the consent of the tribe or with-
out compensation.” Op. Sol. 1. D., M. 29616, February 19, 1938, p. 7.
If vested rights are created in a tribe by a treaty or agreement, the
Federal Government becomes liable for its violation by Congress. As the
Supreme Court said in the case of United States v. Mille Lac Chippewas,
229 U. 8. 498 (1913) :
* % * That the wrongful disposal was in disobedience to direc-
tions given in two resolutions of Congress does not make it any
the less a violation of the trust. The resolutions, unlike the
legislation sustained in Cherokee Nation v. Hitchcock. 187 U, S.
294, 307. and Lone Wolf v. Hitchcock, Id. 553, 564, 568, were not
adopted in the exevcise of the administrative power of Congress
over the property and affairs of dependent Indian wards, but were
intended to assert. and did assert, an unqualified power of dis-
posal over the lands as the ahsolute property of the Government.
Doubtless this was because there was a misapprelhension of the
true relation of the Government to the lands, but that does not
alter the result. (Pp. 509-510.)

Accord : Blackfeet et al. Nations v. United States, 81 C. Cls. 101 (1935).

Typical jurisdictional acts provide for recovery by a tribe against
the United States “if * * * the United States Government has
wrongfully appropriated any lands belonging to the said Indians”
(Act of May 26, 1920, sec. 3, 41 Stat. 623) (Klamath) ; or for “misap-
propriation of any of the * * * lands of said tribe” (Act of June 3,
1920, sec. 1, 41 Stat. 738) (Sioux); or “the loss to said Indians of their
right, title, or interest, arising from occupancy and use, in lands or
other tribal or community property, without just compensation therefor,
shall be held sufficient ground for relief” (Act of June 19, 1935, 49 Stat.
388) (Tlingit and Haida).

82 United States v. Shoshone Tribe, 304 U. S. 111 (1938). See Chapter
15, secs. 14, 15. Also see C. T. Westwood, Legal Aspects of Land Acqui-
sition, Indians and the Land, Contributions by the delegation of the
United States, First Inter-American Conference on Indian Life, Patz-
cuaro, Mexico, published by Office of Indian Affairs (April, 1940) p. 4.

8 However, suits against officers of the United States based on alleged
illegal acts require no such statutory authority. Laue v. Pucblo of Santa
Rosa, 249 U. 8. 110 (1919), wherein it was leld that the Secretary of
the Interior could be enjoined from disposing of certain Indian lands as
public lands of the United States. See Chapter 20, sec. 7.

81 See Chapter 14, scc. 6B.
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B. TRIBAL FUNDS

The power of Congress over tribal funds is the same as its
power over tribal lands, and is, historically speaking, a result
of the latter power, since tribal funds arise principally from
the use and disposition of tribal lands. The extent of con-
gressional power has been expressed by the Attorney General
as follows: ®

Now, as these royalties are tribal funds, it can not
be seriously contended that Congress had not power
to provide for their disbursement for such purposes as
it might deem for the best interest of the tribe. That
power resides in the Government as the guardian of the
Indians, and the authority of the United States as such
guardian is not to be narrowly defined, but on the contrary
is plenary.

IExamples of the exercise of such power over the tribal
property of Indians, and decisions sustaining it, are found
in many of the adjudicated cases, among them Cherokee
Nation v. Hitchcock, 187 U. S. 294 ; Lonc Wolf v. Hitch-
cock, 187 U. 8. 553 Gritts v. Fisher, 224 U. S. 640; Sizc-
more v. Brady, 235 U. 8. 441; Chase v. United States,
decided April 11, 1921. (P. 63.)

The congressional control over tribal funds was defined by
Justice Van Devanter in the case of Sizemore v. Brady.”

As in the case of lands, Congress cannot divert tribal funds
from tribal purposes in the absence of Indian consent or cor-
responding benefit without being liable, when suit is brought, for
the amount diverted. Thus, there has been oceasion, not infre-
quently, for judicial analysis of the manner of disposition of
tribal funds. On the whole the tendency of the Court of Claims
has been to uphold expenditures authorized by Congress as made
for tribal purposes.”

C. INDIVIDUAL LANDS

The power of Congress over individual lands, while less sweep-
ing than its power over tribal lands, is clearly broad enough to
cover supervision of the alienation of individual lands.® 1In fact
the exercise of congressional power over individual lands has
been largely directed toward the release, extension, or reimposi-
tion of restrictions surrounding their alienation, depending on
whether the policy of conserving or of opening up Indian lands
was dominant in Congress.

As “an incident to guardianship”® Congress not only has the
power to extend,” modify, or remove existing restrictions on the
alienation of such lands® but while the Indian is still the ward

8533 Op. A. G. 60 (1921). Also see Chickasaw Nation v. United States,

87 C. Cls. 91 (1938), cert. den. 307 U. 8. 646. Congress may appropriate
tribal funds for the civilization and self-support of the Indian tribe.
Lane v. Morrison, 246 U. 8. 214 (1918). Sece Chapter 12, sec. 2.

86235 U. S. 441 (1914). See sec. 6, infra.

The power of Congress over Osage tribal funds is upheld in Ne-kah-
wah-she-tun-kah v. Fall, 200 TFed. 303 (App. D. C. 1923), app. dism.
266 U. S. 595 (1925).

87 See Gritts v. Fisher, 224 U. S. 640 (1912).

88 Congress has not exerted authority over individual lands not in a
trust or restricted category except in so far as to reimpose restrictions
and restore them to the class of lands under its supervision.

8 La Motte v. United States, 254 U. 8. 570, 575 (1921).

90 Tiger v. Western Inv. Co., 221 U. 8. 286 (1911) ; Heckman v. United
States, 224 U. 8. 413 (1912). Also see Unitcd States v. Jackson, 280
U. S. 183, 191 (1930), involving exteusion of trust period of homestead
patent under Act of July 4, 1884, 23 Stat. 76, 96, on the ground that
the Indians possessed no vested right until a fee patent was issued ; and
United States v. Pelican, 232 U, 8. 442, 451 (1914) involving congres-
sional retention of trusteeship of land thrown open to settlement.

For a list of reservations in which the trust or restricted period was
extended, see 25 C. F. R., appendix to Chapter 1, pp. 480-483.

91 Goat v. United States, 224 U. S. 458 (1912) ; Deming Inv. Co. V.
United States, 224 U. S. 471 (1912) ; Jones v. Prairie 0il Co., 273 U. S.
195 (1927),

of the nation it may reimpose restrictions on property already
freed from restrictions or delegate such power to an executive
oftcer.”

This power includes permitting alienation upon such terms as
Congress or the federal officer delegated with the power deems
advixable from the standpoint of the protection of the Indians.”
Such restrictions must be expressed and are not implied merely
because the owuer of land is an Indian,™ nor can such restrictions
be made retroactive so as to invalidate a conveyance made by an
Indian before the restriction was imposed.”

Congress may lift the restriction on alienation of allotments
to mixed-blood Indians and continue the restrictions on full-
blood Indians, until the Secretary of the Interior is satisfied that
such Indians are competent to handle their own affairs.”® In
deciding this question the Supreme Court said:

¥ % % it is necessary to have in mind certain matters

which are well settled by the previous decisions of this
court. The tribal Indians are wards of the Government,
and as such under its guardianship. It rests with Con-
gress to determine the time and extent of emancipation.
Conferring citizenship is not inconsistent with the con-
tinuation of such guardianship, for it has been held that
even after the Indians have been made citizens the relation
of guardian and ward for some purposes may continue.
On the other hand, Congress may relieve the Indians from
such guardianship and control, in whole or in part, and
may, if it sees fit, clothe them with full rights and respon-
sibilities concerning their property or give to them a
partial emancipation if it thinks that course better for
their protection. United States v. Nice, 241 U. 8. 591, 598,
and cases cited. (Ip. 459-460.)

The restrictions on alienation of land express a public policy
designed to protect improvident people.” Hence under the stat-
utes, despite the good faith or motives of a grantee of land
conveyed in violation of the restrictions,” the conveyance is
void.”

As in the case of private property generally, Congress cannot
deprive an Indian of his land or any interest therein without due
process of law or take such property for public purposes without
just compensation. An outstanding decision on this subject is

% Brader v. James, 246 U. S. 88 (1918), cited with approval in
McCurdy v. United States, 246 U. S. 263, 273 (1918).

98 Mullen v. United States, 224 U, S. 448 (1912). See United States v.
Noble, 237 U. 8. 74 (1915) ; Sunderland v. United Statcs, 266 U. S. 226
(1924).

% Doe v. Wilson, 23 How. 457 (1859).

% Wilson v. Wall, 6 Wall. 83 (1867).

9 United States v. Waller, 243 U. S. 452 (1917). From time to time
Congress has by statute empowered the Secretary to remove restrictions
or issue certificates of competency to Indians deemed capable of managing
their own affairs. Sce Chapter 11, sec. 4.

7% * * Tpn adopting the restrictions, Congress was not imposing
restraints on a class of persons who were swi juris, but on Indians
who were being conducted from a state of dependent wardship to
one of full emancipation and needed to be safeguarded against their
own improvidence during the period of transition. The purpose of
the restrictions was to give the needed protection * *  *  (Dp,
464-465.) Smith v. McCullough, 270 U. S. 456 (1926).

" United States v. Brown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den.,

270 U. S. 644 (1926).

® Heckman v. United States, 224 U. 8. 413 (1912) ; Goat v. United
States, 224 U. S. 458 (1912) ; Starr v. Long Jim, 227 U. S. 613 (1913) ,
Monson V. Simonson, 231 U. S. 341 (1913), holding that a deed by an
Indian of an allotment subject to restrictions against alienation was
absolutely void if made before final patent, even if made after passage
of an act of Congress permitting the Secretary of the Interior to issue
such patent; and that the unrestricted title subsequently acquired by the
allottee under the patent does not inure to the grantee. Also see Miller
v. McClain, 249 U. S. 308 (1919) ; United States v. Reynolds, 250 U. S.
104 (1919) ; ard Smith v. Stevens, 77 U. S. 321, 326 (1870), discussing
the policy behind restrictions on sale of land in Treaty between United
States and Kansas Indians of June 3, 1825, 7 Stat. 244, 245, and the
Act of May 26, 1860, 12 Stat. 21. Also see Chapter 11, sec. 4H.
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Choate v. Trapp,’” which held that exemption from taxation
established by Congress created in the Indian landholder a vested
right not subject to impairment by Iater legislative act.*®

10224 1. 8. 665 (1912). Also see Morrow v. United Ntates, 243 Fed.
854 (C. C. A. 8, 1917) ; Chapter 13, secs. 1, 5. 10; 49 L. D. 348, 352
(1922) ; Op. Sol. 1. D., M. 13864, December 24, 1924 ; Op. Sol. 1. D., M.
25737, March 3, 1930.

101 The Supreme Court said:

There have heen comparatively few cases which discuss the legis-
lative power over private property held by the Indians. But those
few all rccognize that he is not excepted from the protection
guaranteed by the Constitution. His private rights are secured
and enforced to the same extent and in the same way as other
residents or eitizens of the United States. Im re Heff, 197 U. S.
488, 504 ; COlierokee Nation v. Hitchcock, 187 U. S. 294, 307;
Smith v. Goodell, 20 Johns. (N. Y.) 188; Lowry v. Wearer, 4
MclLean, 82; Whirlwind v. Von der Ahe, 67 Mo. App. 628 ; Taylor
v. Drew, 21 Arkansas, 485, 487. His right of private property is
not subject to impairment by legislative action, even while he is,
as a membrr of a tribe and subject to the guardiauship of the
United States as to his political and personal status. This vas
clearly recngmyed in the leading case of Jonecs v. Meehan, 175

1.

Nnthmg that was said in Tiger v. Western Investment Co., 221
U. S. 286, is opposed to the same conclusion here. For that case
did not involve property rights, but related solely to the power of
Congress, to extend the period of the Indian’s disability. The
statute did not attempt to take his land or any right, member or
appurtenance thereunto belonging. It left that as it was. But,
having regard to the Indian's inexperience, and desiring to proteet
him against himself and those who might take advantage of his
incapacity. Congress extended the time during which he could not
sell. On that subject. after calling attention to the fact that
“Tiger was still a ward of the Nation, so far as the alienation of
these 1:md~ was concerned. and a member of the existing Creek
Nation,” it was said that “Incompetent persons. thou;:h citizens,

may not have the full right to control their property,” and that
there was nothing in citizenship incompatible with gualdinnship,
or with restricting sales by Indians deemed by Congress incapable
of managing their estates.

But there was no intimation that the power of wardship con-
ferred authority on Congress to lessen any of the rights ot prop-
erty which had been vested in the individual Indian by prior laws
or contracts. Such rights are protected from repcal by the pro-
visions of the Fifth Amendment. (Pp. 677, 678.)

A recoznition of this restriction on IFederal power appeuars in Article X1
of the Treaty of April 1, 1850, with the Wyandots, 9 Stat. 987, 992, which
provided :

All former treaties between the United States and the Wyandot
nation of Indians arc abrogated and declared null and void by this
treaty—except such provisions as may have been made for the
bhenefit of private individuals of said nation, by grants of reserva-
tious of lands. or otherwise, which are conmdercd as vested rights,
and not to be affected by anythmg contained in this treaty.

b

.THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS

The Supreme Court distinguished between the exemption from
taxation and the restriction on alienation: '*

But the exemption and non-alienability were two sepa-
rate and distinet subjects. Omne conferred a right and the
other imposed a limitation. * * * The right to remove
the restriction was in pursuance of the power under which
Congress could legislate as to the status of the ward and
lengthen or shorten the period of disability. But the pro-
vision that the land should be non-taxable was a property
right, which Congress undoubtedly had the power to grant.
That right fully vested in the Indiang and was binding
upon Oklahoma. Kansas Indians, 5 Wall. 7%7 756 ; United
States v. Rickert, 188 U. 8. 432, (P. 673

As part of its supervision of alienation of individual lands,
Congress has provided for the disposition and inheritance, by
descent or devise, of trust and restricted lands,'” and the exer-
cise of this power has been sustained. Congress has also
vested jurisdiction in the county courts over probate proceed-
ings of such property.’®

D. INDIVIDUAL FUNDS

The power of Congress over individual funds is an outgrowth
of its control over resiricted lands and the same general prin-
ciples are applicable to both.'*®

102 Choate v. Trapp, 224 U. S. 665, 673 (1912). Apparently the re-
moval of the restriction against alienation does not vest any rights in the
Indian landholder. See Brader v. James, 246 U. S. 88 (1918).

Congress may assent to a state tax levied on the production of oil and
gas under a lease of tribal Jands.  British-Amecrican Co. v. Board, 299
U. 8. 159 (1936).

193 Also see Chapter 11, sec. 6.

04 Lone Wolf v. Hitclicock. 187 U. S. 553 (1903) ; Brader v.
246 U. 8. 88 (1918). See Chapter 10, sec. 10 ; Chapter 11, sec. 6.

1056 On jurisdiction of county courts over the Rive Civilized Tribes,
ree Chapter 23, see. 11C, and Act of May 27, 1408, 35 Stat. 312, amended
by Act of April 10, 1926, 44 Stat. 239.

108 For a discussion of congressionul control of individual funds sce
Chapter 10, sec, 2.

James,

SECTION 6. CONGRESSIONAL POWER—MEMBERSHIP

The Indian tribes have original power to determine their own
membership.”  Congress has the power, however, to supersede
that determination when necessary for the administration of
tribal property, particularly its distribution among the members
of the tribe ™

The United States may assume full control over Indian tribes
and determine membership in the tribe for the purpose of ad-
justing rights in tribal property.*” The assumption of power
on the part of the Federal Government to distribute tribal funds
and land among the individual members of the tribe required
the preparation of payment or census rolls. Several treaties ™

197 See Chapter 7. sec. 4.
198 The Circuit Court of Appeals in the case of Farrell v. United States,
110 Fed. 942 (C. C. A. 8, 1901), said:

# % % Tt iy the settled rule of the judicial department of
the government, in ascertaining the relations of Indian tribes
and their members to the nation, to follow the action of the
legislative and executive departments. to which the dotelmlnaA
tion of these questions bas been especially intrusted.

Holliday, 3 Wall. 407, 419, 18 L. Ed. 182; U. 8. V. Earl (C C)
17 Fed. 75, 78. (P. 951.)

1% Stephens v. Oherokeec Nation, 174 U. S. 445 (1899).
Nation v. Hitcheock, 187 U. 8. 294, 306, 307 (1902).

10 See, for exammple, Treaty of July 8, 1817, with the Cherokees, Art.
3. 7 Stat. 156 Treaty of November 24, 1848, with the Stockbridge
Tribe, Art. 2. 9 Stat. 955 Treaiy of November 15, 1861, with the
Pottrwatomie Nation, Art. 2, 12 Stat. 1191; Treaty of June 24, 1862,
witlh the Ottawa Indians, Art. 8 12 Stat. 1237; Treaty of June 28,
1862, with the Kickapoo Indians, Art. 2, 13 Stat. 623 ; Treaty of Octo-

See Cherokee

and statutes "' authorized the establishment of such rolls and

the pro rata distribution of tribal or public property among the
enrollees.  Rarely (considering the multitude of individual
grievances presented annually by individual Indians or alleged
Indians) has Cougress specifically provided for additions to
tribal rolls in individual cases.™

In addition to its ultimate autherity to determine tribal mem-
bership, Congress may, as part of its power to administer
tribal property, alter the basic rule that tribal property may

ber 14, 1865, with the Cheyenne and Arrapahoe Tribes, Art. 7, 14 Stat.
703.

The general rule is that “in the absence of [stqtutory] provision
to the contrary. the right of individual Indians to share in tribal prop-
erty, whether lands or funds, depends upon tribal membership, is termi-
nated when the membership is ended, and is neither alienable nor
descendible.”  Wilbur v. United States, 281 U. S. 206, 216 (1930);
also see Halbert v. United States, 283 U. 8. 753, 762, 763 (1921). For
a tuller discussion, see Chapter 9, sec. 3; Chapter 7, sec. 4.

m See, for example, Act of March 3, 1873, sec. 4, 17 Stat. 631
(Miamie) ; Act of March 3, 1881, scc. 4, 21 Stat. 414, 433 (Miami) :
Act of July 1, 1902, sec. 1, 32 Stat. 636 (IKansas); Act of June 4, 1920,
41 Stat. 751 (Crow); Act of May 19, 1924, 43 Stat. 132 (Lac du
Flambeau band of Chippewas). Also see Campbell v. Wadsiworth, 248
U. S. 169 (1918).

12 Soe, for example, Act of May 30, 1896. 29 Stat. 736 (a Sac
I'ox woman) : Joint Resolution of October 20, 1914, 38 Stat.
Civilized Tribes) ; Act of May 31, 1924, ¢. 215, 43 Stat. 246 (Flathead),
discussed in Op. Sol. I. D., M.14233, April 21, 1925 alxo see Gritts v
Fisher, 224 U. 8. 640, 648 (1912).

and
780 (Five



CONGRESSIONAL POWER—MEMBERSHIP

be distributed only to tribal members.™ It may thus provide

that all children born of a marriage between a white man and
an Indian woman who was rccoguized by the tribe at the time
of her death shall have the same rights and privileges to the
property of the {ribe to which the mother belonged as have
members of the tribe"

Congress may authorize an administrative body to make a roll
descriptive of the persons thereon so that they might be iden-
tified, to take a census of the tribes and to adopt any other
means deemed necessary by the commission. It may provide
that such rolls, when approved by the Secretary, shall be final,
and that personsg thereon and their descendants born there-
after and such persons as intermarry according to tribal laws
should alone constitute the several tribes they represent.”®

Enrollment does not ordinarily give a vested right in tribal
property.”™ Congress may disregard the existing membership
rolls of a tribe and direct that the per capita distribution be made
upon the basis of a new roll, even though such act may be incon-
cigtent with prior legislation. treaties, or agreements with the
tribe.™ Thus, the Supreme Court in the case of Sizemore v.
Brady,”® said:

%% %

8

Like other tribal Indians, the Creeks were
wards of the United States, which possessed full power,
if it deemed such a course wise, to assume full control
over them and their affairs, to ascertain who were mem-
bers of the tribe, to distribute the lands and funds amnong
them, and to terminate the tribal government. * * *
(P. 447.)

The Supreme Court, in holding that Congress may add to a
tribal roll even though it purports to be final said :**

It is not proposed to disturb the individual allotments
made to members living September 1, 1902, and enrolled
under the act of 1902, and therefore we are ouly con-
cerned with whether children born after September 1,
1902, and living on March 4, 1806, should be excluded
from the allottment and distribution. The act of 1902
required that they be excluded, and the legislation in
1906. as we lave seen. provides for their inclusion. It
is conceded, and properly so, that the later legislation is
valid and controlling unless it impairs or destroys rights
which the act of 1902 vested in members living September
1, 1902, and enrolled under that act. As has been indi-
cated, their individual allotments are not affected. But
it is said that the act of 1902 contemplated that they
alone should receive allotments and be the participants
in the distribution of the remaining lands, and also of
the funds, of the tribe. No doubt such was the purport
of the act. Buf that, in our opinion, did not confer npon

13 See Chapter 9, sec. 3.

14 Vezina v. United States, 245 Fed. 411 (C. C. A. 8, 1917).
Chapter 9. sec. 3.

115 See Stephens v. Cherokee Nation, 174 U. S. 445, 490, 491 (1899) ;
Chapter 7, sec. 4.

Congress may also provide that for the purpose of determining the
quantum of Indian blood possessed by members of these tribes, and their
capacity to alienate allotted lands, the rolls of citizenship approved by
the Secretary of the Interior are conclusive.

Act of April 26, 1906, 34 Stat. 137, and Act of May 27, 1908, 35 Stat.
312, interpreted in United Stalecs v. Ferguson, 247 U. 8. 175 (1918).
Accord : Cully v. Mitehell, 37 F. 2d 493 (C. C. A. 10, 1930).

1t has been lield that Congress is not bound by the tribal rule regard-
ing membership and may determine for itself whether a perroun is an
Indian from the standpoint of a federal criminal statute. United
States v. Rogers, 4 How. 567 (1846).

18 Wilbur v. United States ex rel. Kadrie, 281 U. 8. 206 (1930).

17 See Stephens V. Cherokee Nation, 174 U. 8. 44D, 488 (1899) ; Op.
Sol. I. D., M.27759, January 22, 1935. Cf. Lone Wolf v. Hitchcock,
187 U. S. 553 (1903).

18 235 U. S. 441 (1914).

19 Qyitts v. Fisher, 224 U. S. 640 (1912), discussed in Chapter 9.
sec. 3. An example of “final” pro rata distribution of tribal assets is
found in the Appropriation Act of May 31, 1900, 31 Stat. 221, 233
(Siletz Reservation). Of. Act of April 21, 1904, 33 Stat. 189, 201
(Otoe and Missouria, Stockbridge and others). .

And see

99

them any vested right such as would disable Congress
from thereafter making provision for admitting newly
born members of the tribe to the allotment and distribu-
ton. The difficulty with the appellants’ contention is
that it treats the act of 1902 as a contract, when *it is only
an act of Congress and can have no greater effect.”
Cherokee Intermarriage Cases, 203 U, 8. 7G, 93. It was
Lbut an exertion of the administrative control of the Gov-
crnment over the tribal property of tribal Indians, and
was subject to change by Congress at any time before it
was carried into effect and while the tribal relations
continued. Stephens v. Cherokee Nation, 174 U. 8. 445,
488 ; Cherokee Nation v. Hitcheocks 187 U. S. 284 ; Wallace
v. Adams, 204 U. S. 415, 4253, It is not to be overlooked
that those for whose benefit the change was made in 1906
were not strangers to the tribe, but were children born
into it while it was still in existence and while there
was still tribal property whereby they could be put on an
cqual, or approximately equal, plane with other members.
The council of the tribe asked that this be done, and we
cntertain no doubt that Congres< in acceding to the re-
quest was well within its power.  (Pp. 647-6G48.)

In the important case of Wallace v. Adams*™® ithe Supreme
Court held that the Act of July 1, 1902, creating the Choctaw-
Chickasaw citizenship court and giving it power to examine the
judgments of the Indian territorial courts and determine whether
they should be annulled on account of irregularities, was a valid
exercise of power. This and other cases in this field are based
on the theory of the ultimate power of Congress over matters
of membership of the tribes and its power to adopt any reason-
able measures to ascertain who are entitled to its prerogatives.
If the result of one of the methods which it adopts is unsatis-
factory, it wmay try another.'”

Congress may make the finding of an adminixtrative commis-
sion, approved by the Secretary of the Interior, a final determi-
nation of tribal membership.”® The Supreme Court in the case
of Uniled States v. Wildeat '™ said :

* % There was thus constituted a quasi-judicial
tribnnal whose judgments within the limits of its jurisdie-
tion were only subject to attack for fraud or such mistake
of law or fact as would justify the holding ithat its judg-
ments were voidable. Congress by this legislation evi-
denced an intention to put an end to controversy by pro-
viding a tribunal before which those interested could be
heard and the rolltz authoritatively made up of those who
were cntitled to participate in the partition of the {ribal
lands. It was to the inferest of all concerned that ithe
beneficiaries of this division should be ascertained. To
thig end the Commixsion was established and endowed with
authority to hear and determine the matter.

A correct conclusion was not necessary to the finality
and binding character of its decisions. It may be that
the Commission in acting upon the many cases before it
made mistakes which are now impossible of correction.
This might easily be so, for the Commission passed upon
the rights of thousands claiming membership in the tribe
and ascertained the rights of others who did not appear
before it, upon the merits of whose standing the Commis-
sion had to pass with the best information which it could
obtain.

When the Commission proceeded in good faith to deter-
mine the matter and to act upon information before it, not
arbitrarily, but according to its best judgment, we think it
was the intention of the act that the matter, upon the
approval of the Secretary, should be finally concluded and
the rights of the parties forever settled, subject to such
attacks as could successfully be made upon judgments of
this character for fraud or mistake.

We cannot agree that the case is within the principles
decided in Secott v. McNeal, 154 U. S, 34, and kindred

004 U S, 415 (1907).

2132 Stat, 641, 647.

122 Qe Stephens v. Cherokee Nation, 174 U, S, 445 (1899), and Wallace
v. Adams, 204 U. S, 415, 423 (1907). Also sce Chapter 19, sec. 4.

v United States v. Atkins, 260 U. 8. 220 (1922),

14244 TS, 111 (1917).
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cases, in which it has been held that in the absence of a
subject-matter of jurisdietion an adjudication that there
wias such is not conclusive, and that a judgment based
upon action without its proper subject being in existence
is void. * * * (Pp. 118-119.,)

* * * * *

THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS

* % * We think the decision of such tribunal, when not
impeached for fraud or mistake, conclusive of the ques-
tion of membership in the tribe, when followed, as was
the case here by the action of the Interior Department
confirming the allotment and ordering the patents con-
veying the lands, which were in fact issued. * * *
(P. 120.)

SECTION 7. ADMINISTRATIVE POWER—INTRODUCTION

By necessity Congress has delegated much of its power over
the Indians to administrative officials. This power is dependent
upon and supplementary to the legislative power. Although
rhetorical figures of speech, like “guardianship,”* have tended
to blur the distinction between administrative and legislative
powers, it is important to distinguish between the problem of
whether Congress possesses the authority to pass certain legis-
lation and the problem of whether Congress has vested its
power in an administrative officer or department.

“We have no officers in this government,” the Supreme Court
said, in the case of The Floyd Acceptances,™ “from the Presi-
dent down to the most subordinate agent, who does not hold
office under the law, with prescribed duties and limited author-
ity.”  (Pp. 676-677.)

Therefore, in seeking to trace the scope of administrative
power in the field of Indian law, our primary concern must be
with the statutes and treaties that confer such power.

The interplay of the legislative and administrative branches
of Government in Indiuan affairs has caused the frequent applica-
tion of two rules of administrative law. The first is that if
properly promulgated pursuant to law the rules and regulations
of an administrative body have the force and effect of statutes
and the courts will take judicial notice of them.”” The Supreme
Court in Maryland Casualty Co. v. United States,™ said:

* % % Jt is settled by many recent decisions of this
court that a regulation by a department of government,
addreszed to and reasonably adapted to the enforcement
of an act of Congress, the administration of which is
confided to such department, has the force and effect of

law if it be not in conflict with express statutory provision.
United States v. Grimaud, 220 U. 8. 506; United States v.

125 §ee Chapter 8, sec. 9.

1207 Wall, 666 (18G8). Also see United States v. MacDaniel, 7 Pet. 1
(1883) ; United States v. McMurray, 181 Fed. 723, 728 (C. C. E. D.
Okla., 1910) ; 34 Op. A. G. 320 (1924). The power of administrative
authorities to carry out treaty promises is sliown in 23 Op. A. G. 214
(1900). Also see Chapter 3, sec. 3.

127 The Circuit Court of Appeals in the case of Bridgeman v. United
States, 140 Fed. 577 (C. C. A. 9, 1905) said:

Counsel are agreed that the rules and regulations of the Indian
Department promulgated under the authority of law have the
force and effect of statutes, and that the court will take judicial
notice of them. * * * (P.

122 251 U, S. 342 (1920). Also see Montana Eastern Limited v. United
States, 95 I7. 2d 897 (C. C. A. 9, 1938).

SECTION 8. THE RANGE OF

The specific functions of officials of the Indian Service and
of other federal officials dealing with Indian affairs are neces-
sarily discussed in various parts of this chapter and in other
chapters.®™ It may be worth while, however, at this point, to
indicate the scheme of authorities which Congress has conferred
in this field.

2 See especially Chapter 2. Chapters 9 to 11 deal largely with
administrative powers over property. Chapter 12 discusses administra-
tive duties regarding federal services for the Indians; Chapter 16 deals
with licensing of traders; Chapter 17, sec. 5, covers administration of
liquor laws.

Birdsall, 233 U. 8. 223, 231; United States v. Smull, 230
U. 8. 405, 409, 411 ; United States v. Morchead, 243 U. 8.
607. * * * (P, 349.))
The second principle is that courts and administrative authorities
give great weight to a construction of a statute consistently given
by an executive department charged with its administration,™
especially if it is a rule affecting considerable property or a
doubtful question.®

The Supreme Court has given great weight to an administru-
tive interpretation even if not long continued.*”

These rules are based on the theory that the failure of Con-
gress by subsequent legislation to change the construction of
administrative bodies charged with the administration of a
statute constitutes acquiescence in the practical coustruction of
a statute.

120 United States ex rel. West v. Hitchcock, 205 U. 8. 80 (1907) ; 4 Op.
A. G. 75 (1842); 38 L. D. 553 (1910) ; United States v. Jackson, 280
U. S. 183, 193 (1930).

When the law has been so construed by Government Depart-
ments during a long period as to permit a certain course of
action, and Congress bas not seen fit to intervene, the inter-
pretation so given is strongly persuasive of the existence of the
power. * * * (34 Op. A. G. 320 326 (1921).)

The Supreme Court in Cramer v. United States, 261 U. 8. 219 (1923),

~aid :

@

That such individual occupancy [by a non-reservation Indian] is
entitled to protection finds strong support in various rulings of
the Interior Department, to which in land matters this Court
has always given much weight [citing cases]. (P. 227.)

1304 Op. A. G. 75 (1842). Also see Wisconsin v. Hitchcock, 201 U, S.
202 (1906) ; Kindred v. Union Pacific R. R. Co., 225 U. S. 582, 596 (1912).

131 The Supreme Court in United States v. Iirst National Bank, 234
U. 8. 245 (1914), said:

While departmental construction of the Clapp Amendment does
not have the weight which such constructions sometimes have in
long continued observance, nevertheless it is entitled to con-
sideration. the early administration of that amendment showing
the interpretation plaiccd upen it by competent men having
to do with its enforcenient. * * P. 261.)

A recent administrative interpretation will sonietimes be given weight,
though conflicting with early interpretation. United States v. Reynolds,
250 U. 8. 104, 109 (1919). Departmental sponsorship of legislation is
also considered. The Supreme Court in Blanset v. Cardin, 256 U. S. 319
(1921), said:

* * % And there can _be no doubt that the act was the sug-
gestion of the Interior Department, and its construction is an
assistant, if not demonstrative criterion, of the meaning and
purpose of the act. Swigart v. Baker, 229 U. S. 187; Jacobs v.
Iarwhard, 223 U. 8, 200 ; United States v. Cerecedo Hermanos, 209

- 8. 337. And the regulations of the Department are adminis-
trative of the act and partake of its legal force. (P. 326.)

ADMINISTRATIVE POWERS

In general, administrative powers in the field of Indian affairs
have been conferred upon the President, the Secretary of the
Interior, and the Commissioner of Indian Affairs.

Administrative powers of the President include the consolida-
tion of agencies, and, with the consent of the tribes, the consoli-
dation of one or more tribes on reservations created by Iixecutive
order; ** dispensing with unnecessary agents,” or transferring

133 Act of May 17, 1882, sec. 6, 22 Stat. 68, 88, 25 U, S. C. 63; Act
of July 4, 1884, sec. 6, 23 Stat. 76, 97, 25 U. S. C. 63.

134 Act of June 22, 1874, sec. 1, 18 Stat. 146, 147, 25 U. S. C. 64 ; Act of
March 3, 1875, sec. 1, 18 Stat. 420, 421, 25 U. 8. C. 64, interpreted in
15 Op. A. G. 405 (1877).
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any agent “from the place or tribe designated by law, to such
other place as the public service may require.” **

The Secretary of the Interior, who has been described by a
Sclicitor of his Department as “guardian of all Indian in-
terests,” ™ acts on behalf of the President in the administration
of Indian affairs. His acts are presumed to be the acts of the
President.™

Administrative powers of the Secretary of the Interior include
the establishing of superintendencies, agencies, and subagencies
by tribes or by geographical boundaries,”™ the appointment of

135 Act of June 30, 1834, sec. 4, 4 Stat. 729, 735, 25 U. 8. C. 62. The
power given in this section is not affected by the Senate being in session.
15 Op. A. G. 405 (1877). Also see Morrison V. Fall, 290 Fed. 306 (App.
D. C. 1923), aff’d 266 U. S. 481 (1925), which also discusses the power
of the President over agents.

The ecarly tendency to place administrative responsibility on the
President is exemplified by the Act of July 22, 1790, 1 Stat. 137, and
the .\et of March 3, 1795, 1 Stat. 443, which appropriated $50,000 for
the purchase of goods for the Indians, and provided “that the sale of
such goods bDe made under the direction of the President of the United
States.”

The President delegated to Indian superintendents and agents his duty
to disburse funds. 15 Op. A. G. 66 (1875).

Other Presidential powers of appointment are conferred by the Act
of May 25, 1824, sec. 1, 4 Stat. 35, and the Act of July 20, 1867, 15
Stat. 17.

See Act of May 20, 1826, 4 Stat. 188, providing for commissioners to
treat with the Choctaw and Chickasaw Indians ; Joint Resolution of May
7. 1872 ; 17 Stat. 395, to inquire into depredations; Act of January 12,
1891, 26 Stat. 712, to arrange for selection of reservations for Mission
Indians in California. Also see Act of March 3, 1797, 1 Stat. 498, 501;
Act of February 19, 1799, 1 Stat. 618 ; Act of May 1, 1876, 19 Stat. 41 ; Act
of September 30, 1890 (Southern Utes), 26 Stat. 504, 524 ; Act of
September 25, 1890, 26 Stat. 468 ; Act of April 30, 1908, sec. 1, 35 Stat.
70, 73, 25 U. 8. C. 12,

Other statutory powers granted to the President regarding the Indians
are discussed in later sections of this Chapter. Also see 25 U. 8. C. 27,
28, 51, 65, 72, 112, 139, 140, 141, 153, 174, 180, 263, 331-333. For
examples of treaty powers see Chapter 3, sec. 3B(5).

we 42 L. D. 493, 499 (1913).

BT Wolsey v. Chapman, 101 U. 8. 755, 769 (1879). The action of the
Commissioner of Indian Affairs must be presumed to be the action of
the President.  Belt v. United States, 15 C. Cls. 92 (1879). The same
rule has been applied for other departments. Maawell v. United States,
40 C. (ls. 262, 274 (1914). The direction of the President is generally
presumed in instructions and orders issuing from competent federal
departments. 7 Op. A. G. 453 (1855).

In the absence of statutory authority subordinate officials have no
pcewer with respect to the duties of an office involving the exercise of
judgment and diseretion. United States v. Watashe, 102 F. 2d 428
(C. C. A. 10, 1939). See also Robertson v. United States, 285 Fed. 911
(App. D. C., 1922) ; Turner v. Seep, 167 Fed. 646 (C. C. E. D. Okla.,
1909), mod. 179 Fed. 74; Memo. Sol. I. D., December 11, 1937,

Administrative or ministerial functions may be delegated without
statutory autherization. The Secretary of the Interior has delegated
some of his regulatory power over Indians to other officials or bodies.
For instance, he has delegated administrative authority to the judges
of the Court of Indian Offenses and to tribal courts.

The Solicitor of the Department of the Interior, in an opinion dated
September 29, 1921, 48 L. D. 455 (1921), wrote :

* * % During earlier times the Indians were practically
confined on reservations and controlled by the strong arm of
the Military. The President as ‘“The Great White Father” was
looked to as the protector of their interests, and was charged
with many responsibilities and duties in their behalf. Gradually,
by specific statute in some cases, but more rapidly within com-
paratlively recent times by general legisla’ion, that responsibility
and duty has bcen lodged elsewhere, notably in the Secretary of
the Interior. * * (P, 457.)

As late as 1895, the Attorney General was asked whether the President
must personally approve depredation claims. 21 Op. A. G. 131 (1895).

Also sce Chapter 3, sec. 3; 3 Op. A. G. 367 (1838) and 471 (1839);
6 Op. A. G. 49 (1853) and 462 (1854) ; 16 Op. A. G. 225 (1878); 17 Op.
A. G. 258, 259, (1882), and 265 (1882) ; and Goodnow, Administrative
Law of the United States (1905)

B3 Act of June 30, 1834, 4 Stat. 735, amended by Act of March 3,
1847, 9 Stat. 202, 25 U. S. C. 40.
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members of the Indian Arts and Crafts Board,”™ and the appoint-
ment of various Indian Bureau employees.'*

Other duties are expressly delegated to the Commissioner of
Indian Affairs, such as issuing trader’s licenses **' and publishing
statutory provisions regulating the duties of Indian Bureau
employees.**

Provisions in many statutes ™ and occasional treaties confer
on the President™ or the Secretary of the Interior ™ or the
Commissioner of Indian affairs*® or all three " power to make
rules and regulations.*® The wide range of regulations concern-
ing Indians is shown by title 25 of the Code of Federal
Regulations.™ Important statutes providing for rule-making in
relation to the Indian which are included in title 25 of the
United States Code are discussed in various parts of this vol-
ume.* A brief description of the subject matter of some of them
will therefore suffice to show the variety of statutes expressly
conferring regulatory power on the Secretary of the Interior.
He is authorized to make regulations governing the business of
the Indian Arts and Crafts Board,”™ concerning the operation
of various types of leases affecting restricted Indian lands,**
concerning service fees from individual Indians,”™® to secure
attendance at school,"™ to admit white children to Indian day

43

19 Act of August 27, 1935, sec. 1, 49 Stat. 891, 25 U. S. C. 305.

140 Act of March 3, 1819, 3 Stat. 516, 25 U. 8. C. 271; Act of March
2, 1889, sec. 10, 25 Stat. 980, 1003, 25 U. 8. C. 272; Act of March 3,
1863, sec. 1, 12 Stat. 774, 792, 25 U. S. C. 41. Various special acts
provide for agents for particular tribes, Act of May 18, 1824, 4 Stat.
25 (Osage); Act of February 25, 1831, 4 Stat. 445 (Winnebago) ; Act
of July 1, 1862, 12 Stat. 498 (Grand River and Wintah).

The Secretary of the Interior, under the direction of the President,
has been authorized to discontinue the services ‘“of such agents,
sub-agents, interpreters, and mechanics, as may, from time to time,
become unnecessary, in consequence of the emigration of the Indians,
or other causes.” Act of July 9, 1832, sec. 5, 4 Stat. 564, amended by
Act of February 27, 1877, sec. 1, 19 Stat. 240, 244, 25 U. S. C. 65.

141 See Chapter 16.

12 Act of May 17, 1882, sec. 7, 22 Stat. 68, 88, 25 U. 8. C. 3.

13 Act of July 31, 1854, 10 Stat. 315; Act of March 3, 1863, 13
Stat. 541; Act of May 8, 1872, 17 Stat. 85; Act of May 23, 1876, 19
Stat. 55; Act of February 28, 1891, sec. 3, 26 Stat. 794, interpreted
in 18 L. D. 497 (1894) ; also see 40 L. D. 211 (1911) ; Act of August
1, 1914, 38 Stat. 582, 583; Act of February 14, 1920, 41 Stat. 408, 410,
25 U. 8. C. 282; Act of May 26, 1928, 45 Stat. 750, 25 U. S. C. 318a;
Act of April 16, 1934, sec. 2, 48 Stat. 596, amended June 4, 1936,
49 Stat. 1458, 25 U. S. C. 454 ; Act of June 7, 1935, 49 Stat. 331; also
see special statutes: Act of March 3, 1863, 12 Stat, 819 (Sioux); Act
of March 3, 1931, c. 414, 46 Stat. 1495 (Crow); Act of February 14,
1931, 46 Stat. 1107 (Chippewa).

14 Treaty of October 14, 1864, with the Klamaths, 16 Stat. 707;
Treaty of September 30, 1854, with the Chippewas, 10 Stat. 1109, 1110 ;
unpublished treaty with the Creeks, Archives 17, August 7, 1790,
Treaty of November 14, 1805, with the Creeks, 7 Stat. 96.

15 Treaty of February 8, 1831, with the Menominee, 7 Stat. 342;
Treaty of March 6, 1865, with the Omaha, 14 Stat. 667.

16 Treaty of October 21, 1867, with the Kiowas and Comanches, Art.
9, 15 Stat. 581.

17 Treaty of June 9, 1863, with the Nez Perce, Art. 3, 14 Stat. 647.

148 The procedure adopted by the Office of Indian Affairs in drafting
regulations is discussed in Monograph 20, Attorney General's Commit-
tee on Administrative Procedure (1940).

19 The subjects covered in this Code are noted in Chapter 2, scc. 3A.

0 Chapters 2, 4, 8, 9, 10, 12, 15, 16.

151 Act of August 27, 1935, sec. 3, 49 Stat. 891, 892, 25 U. 8. 305h.

152 Act of May 11, 1938, sec. 4, 52 Stat. 347, 848, 25 U. S. (. 3964 ;
see Chapter 15, sec. 19.

153 Act of May 9, 1938, sec. 1, 52 Stat. 291, 318 as amended by Act
ot May 10, 1939, sec. 1, 53 Stat. 685, 708, 25 U. S. C. 561.

154 Act of July 13, 1892, sec. 1, 27 Stat. 120, 143, 25 U. S. C. 284;
Act of March 3, 1893, sec. 1, 27 Stat. 612, 628, 25 U. 8. C. 283; Act
of February 14, 1920, sec. 1, 41 ‘Stat. 408, 410, 25 U. S. C. 282 ; Chapter
12, sec. 2.
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utes, section 465.*” The court declared that such regulations

“must be in execution of, and supplementary to, but not in con-
flict with the statutes.” The actual holding in this case may be
explained on the theory that the regulation questioned conflicted
with general provisions of law on tenure of office.

In the case of Leecy v. United States ™™ the claim of the Depart-
ment that Revised Statutes 441™ and 463'" were a grant of
general regulatory powers was again rejected. In this case, as
in the Romcro case, it may be argued that the regulation in
question was in derogation of the statutory rights of the Indians.
A fair reading of the opinion, however, indicates that the sup-
posed statutory rights invaded were so tenuous that every unau-
thorized regulation of the conduct of an Indian, or any other
citizen, could similarly be regarded as a violation of statutory or
constitutional rights. The real force of the decision is the
holding that sections 441 and 463 of the Revised Statutes do
not create independent powers.™

The claim of administrative officers to plenary power to regu-
late Indian conduct has been rejected in every decided case
where such power was not invoked simply to implement the
administration of some more specific statutory or treaty
provision.

There is sometimes a tendency to regard the scope of admin-
istrative authority over Indians as broad enough to encompass
almost every form of regulation. This idea, like the view of
an omnipotent congressional power,” has been nurtured by
descriptions of the extent of this power in dicta in decisions
involving a specific legislative grant of administrative power.™
Such lauguage may influence later decisions in doubtful cases

"2 Act of June 30, 1834, sec. 17, 4 Stat. 735, 738, 25 U. 8. C. 9.

173190 Fed. 289 (C. C. A, 8, 1911), app. dism. United States v. Leecy,
232 U. 8. 731 (1914).

4 Derived from Act of March 3, 1849, 9 Stat. 395, 5 U. S. C. 485.

1% Derived from Act of July 9, 1832, 4 Stat. 564, 25 U. S, C. 2.

10 In LaMotte v. United States, 254 U, S. 570 (1921), mod'g and aff’g
256 Fed. 5 (C. . A. 8, 1919), the Supreme Court upheld the validity of
regulations covering the leasing of restricted lands which were subject
to the approval of the Secretary of the Iuterior by the Act of June 28,
1906, sec. 7, 34 Stat. 539, on the ground that “The regulations appear
to be consistent with the statute, appropriate to its execution, and in
themselves reasonable.”

In United Statcs v. Birdsall, 233 U. S. 223 (1914), rev'g 206 Fed. 818
(D. C. N. D. Iowa 1913), the regulation challenged and upheld dealt
with the conduct of departmental employees, and was authorized by
Revised Statutes § 2058, 25 U. S. C. 31, derived from Act of June 30,
1834, sec. 7, 4 Stat. 736, Act of June 5, 1850, sec. 4, 9 Stat. 437, and
Act of February 27, 1851, sec. 5, 9 Stat. 587.

177 See secs. 1-6, supra.

18 Chief Justice ITughes (then associate justice), in describing the
functions of the Office of Indian Affairs, said in United States v. Birdsall,
233 U. 8. 223 (1914), rev’g 206 Fed. 818 (D. C. N. D, ITowa 1913) :

* * * The object of the establishnient of the office was to
create an administrative agency with broad powers adequate to
the execution of the policy of the Government, as determined by
the acts of Congress, with respect to the Indians under its guard-
ianship. * * * (P, 232.)

* * * * *

* % * Tn executing the powers of the Indian Office there is
necessarily a wide range for administrative discretion and in
determining the scope of official action regard must be had to
the authority conferred; and this, as we have seen, embraces
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involving questions as to whether administrative power was
implicit though unot clearly delegated by the language of the
statute.

The scope of administrative powers raises problems of par-
ticular importance in five fields: (a) tribal lands;"™ () tribal
funds ;"™ (¢) individual lands;* (d) individual funds;* and
(¢) tribal membership.'

every action which may properly constitute an aid in the enforce-
ment of the law. (P. 235.)

In upholding the power of the Commissioner of Indian Affairs to
require bill collectors to remain away from the Indian agency on the
days when payments were being made, Mr. Justice Van Devanter, then
on the Circuit Court of Appeals, wrote in Rainbow v. Young, 161 Fed. 835
(C. C. A, 8, 1908) :

* * * we turn to the statutes bearing upon the authority of
the Commissioner of Indian Affairs, and in considering them it
is well to remember, as was said in United States v. Macdaniel,
7 Pet. 1, 14, 8 L. Bd. 587, that :

“A practical knowledge of the action of any one of the great
departments of the government nust convince every person that
the head of a department, in the distribution of its duties and
responsibilities, is often compelled to exercise his discretion. He
is limited in the exercise of his powers by the law; but it does
not follow that he must show statutory provision tor everything
he does. No government could be administered on such principles.
To attempt to regulate by law the wminute movements of every
part of the complicated machinery of government would evince a
most unpardonable ignorance on the subject. Whilst the great
outlines of its movements may be marked out, and limitations
imposed on the exercise of its powers there are numberless things
which must be done, that can neither be anticipated nor defined,
and which are essential to the proper action of the government.”
(P. 837.)

* * * * *

In our opinion the very general language of the statutes makes
it quite plain that the authority conferred upon the Commissioner
of Indian Affairs was intended to be sufficiently comprehensive
to enable him, agreeably to the laws of Congress and to the super-
vision of the President and the Secretary of the Interior, to
manage all Indian affairs, and all matters arising out of Indian
relations, with a just regard. not merely to the rights ang welfare
of the public, but also to the rights and weltare of the Indians,
and to the duty of care and protection owing to them by reason
of their state of dependency and tutelage. And, while there is
no specific provision relating to the exclusion of collectors from
Indian agencies at times when payments are being made to the
Indians, it does not follow that the commissioner is without
authority to exclude them ; for by section 2149 he is both author-
ized and required, with the approval of the Secretary of the Inte-
rior, to remove from any tribal reservation “any person” whose
presence therecin may, in his judgment, be detrimental to the
peace and welfare of the Indians. This applies alike to all persons
whose presence may be thus detrimental, and commits the decision
of that question to the commissioner. Of course, it is necessary
to the adequate protection of the Indianx and to the orderly con-
duct of rescrvation affairs., that some sueh authority should be
vested in someone, and it is in keeping with other legislation relat-
ing to the Indians that it should be vested in the commissioner.
United States cx rel. West v. Hitcheock, 205 U. S. 80, 27 Sup. Ct.
423, 51 L. Ed. 718. There is no provision for a re-examination by
the courts of the question of fact so committed to him for decision,
and, considering the nature of the question, the plenary power
of Congress in the matter, and the obvious difficulties in the way
of such a re-examination, we think it is intended that there shall
be none. United States er rel. West v. Hitchcock, supra; Stanclift
v. Fox, 81 C. C. A. 623, 152 Fed. 697 (pp. 838-839).

Sce also United States ex rcl. West v. Hitchcock, 205 U. 8. 80 (1907) ;
Memo. Sol. I. D., February 28, 1935, which refers to United States v.
Clapox, 35 Fed. 575, 577 (D. C. Ore. 1888) ; Adams v. Freeman, 50 Pac.
135, 138 (1897) ; Memo. Sol. I. D, August 30, 1938; Op. Sol. I. D..
M. 27750, July 14, 1934 ; 32 Op. A. G, 586 (1921).

179 See sec. 9, infra.

®0 See . 10, infra.

181 See . 11, infra.

182 See . 12, infra.

3 See . 13, infra.

SECTION 9. ADMINISTRATIVE POWER—TRIBAL LANDS

A. ACQUISITION

One of the most important powers granted to the Secretary
of the Iuterior is the power to acquire land for tribes. Apart
from the many special statutes in this field,"™ two provisions
of general law deserve mention,

18t See Chapter 15, secs. 6-8.

Section 8 of the Wheeler-Howard Act ™ provides:

The Sceretary of the Interiov, if he shall find it to be
in tlie publie interest, is hereby authorized to restore to
tribal ownership the remaining surplus lands of any In-
dian reservation heretofore opened, or authorized to be
opened, to sale, or any other form of disposal by Presi-
dential proclamation, or by any of the public-land laws

185 Act of June 18, 1934, 48 Stat. 984, 985, 25 U. S. C. 463.
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of the United States: Provided, however, That valid
rights or claims of any persons to any lands so withdrawn
existing on the date of the withdrawal shall not be af-
fected by this Act: Provided further, That this section
shall not apply to lands within any reclamation project
heretofore authorized in any Indian reservation: * * *

This provision was originally framed in mandatory lan-
guage, but was amended to make the restoration a discretionary
act.® The administrative determination of this question may
be guided by the fact, among others, that the protection of the
property rights of the tribes is a federal function in which the
public at large is interested.™

A second method by which the Secretary of the Interior is
authorized to acquire lands for Indian tribes is set forth in
section 5 of the Wheeler-Howard Act.™ This section authorizes
the Secretary:

* % % jp his discretion, to acquire, through purchase,

relinquishment, gift, exchange, or assignment, any in-
terest in lands, water rights, or surface right to lands,
within or without existing reservations, including trust
and otherwise restricted allotinents, whether tlie allottee
be living or deceased, for the purpose of providing land
for Indians.

The procedure followed under this authority and the status
of lands thereby acquired are elsewhere discussed.®

B. LEASING

The Secretary of the Interior has no power to enter into or
approve a lease without authority from either a treaty ™ or a
statute.” A few statutes permit the Secretary alone to make
tribal leases for land rights,' but the law covering the leasing
of most tribal land permits the tribal council to lease the lands
subject to the approval of the Secretary.®™ Some of these stat-
utes have been recently summarized by the Solicitor of the De-
partment of the Interior.™ Under existing laws,’” and under

1 Memo. Sol. I. D., September 29, 1937; Op. Sol. I. D., M. 29798,
June 15, 1938. See also Op. Sol. I. D., M. 29616, February 19, 1938.

Even prior to the passage of this section, the Seccretary of the In-
terior had adequate authority to withdraw lands from the public domain
for public pulposes.

See Act of June 25, 1910, 36 Stat. 836, 847, relating to “public lands.”
The authority to make temporary withdrawals was expressly preserved
by scc. 4 of the Act of March 3, 1927, 44 Stat. 1347, which provides:

That hereafter changes in the boundaries of reservations cre-
ated by Executive order, proclamation, or otherwise for the use
and occupation of Indians shall not be made except by Act of
Congress: Prorvided, That this shall not apply to temporary
withdrawals by the Secretary of the Interior.

Memo. Sol. I. D., September 17, 1934.

187 For discussion of tribal property see Chapter 15.

88 48 Stat. 984, 985, 25 U. 8. C. 465.

19 See Chapter 15, sec. 8. See also Memo. Sol, I. D., August 14, 1937 ;
Memo. Sol. 1. D., September 29, 1937.

%0 See 23 Op. A, G. 214, 220 (1900).

w118 Op. A. G. 235 (1885); 18 Op. A. G. 486 (1886). It has been
customary to utilize revocable perniits on tribal lands wlhich could not
be leased under the statutes in order to preserve the value of the lands
and to obtain a revenue from them rather than allowing them to lie
idle. Memo. Sol. I. D., January 12, 1937.

12 Act of June 28, 1898, sec. 13. 30 Stat. 495 (Indian Terr.). Statutes
of this nature concerning mineral leasing are described in Chapter 15,
sec. 19.

ws Act of February 28, 1801, 26 Stat. 794. sec. 3, 25 U. 8. C. 397, ex-
tended by Act of August 15, 1894, sec. 1, 28 Stat. 286, 305, 25 U. 8. C.
402. Alse sce Act of May 11, 1938, =ec. 1, 52 Stat, 347, 25 U. S. C. 396a.
and Chapter 15, sec. 19.

w4 Memo. Sol. I. D., October 21, 1938:

Leascs or permits covering use of tribal lands, entry or residence
thereon, or removal of resources therefrom, may be executed
throtigh the concurrent action of the tribe and the Secretary of the

Interior, or his duly authorized representative, under the following
statutes and regulations: United States Code, title 25, sections

THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS

many tribal charters™® adopted pursuant to the Wheeler-How-

ard Act, the tribal council has a right to make leases and
permits on its own initiative subject to the approval of the
Department. Under most of the statutes it is held that the
Secretary acts in a quasi-judicial capacity in acting upon the
recommendations of the superintendent and the actions of the
tribal council regarding these leases, and hence cannot delegate
this function to the superintendent.” It has been administra-
tively held that the determination of the council should be con-
clusive upoun the Department of the Interior, at least in the
absence of evidence of mistake, fraud, or undue influence.*”

C. ALIENATION

The general prohibition against alienation of tribal lands
is elsewhere analyzed-* These restraints upon alienation apply
to federal administrative officers, as well as to tribal authori-
ties, and to interests less than a fee as well as to conveyances
in fee simple.™ Thus, in the absence of cxpress statutory au-
thorization, the Secretary of the Interior has no power to dimin-
ish the tribal estate by withdrawing a right-of-way for the
construction of irrigation ditches.’™ Congress, however, has con-
ferred upon administrative authorities various statutory pow-
ers to alienate interests in tribal land less than a fee, particu-
larly easements and rights-of-way.®® Generally these statutes
do not make tribal consent a condition to the validity of the
alienation, but as a practical administrative matter tribal con-
sent is frequently made a condition of the grant.™

179. 397, 398, and 402 : regulations governing the leasing of tribal
lands for mining purposes, approved May 31, 1839, section 2 ; gen-
eral grazing regulations, approved December 23, 1935, section 6
sce 05 Decisions, Department of Interior 14, at pages 50-56.

* * * * *

The tribe may, with departmental approval, assign certain tracts
of tribal land to individual members of the tribe or to particular
families.

Such assignments may be purely for personal use and occupancy
or they may permit leasing to outsiders under departmental super-
vision. * * ¥

* * * * *
* % * The tribe has no right to lease any part of the reserva-
tion without departmental approval. 8o, too. the individual Indian
has no right to make a lease covering any part of the reservation
without departmental approval.

The Department may withhold its approval from any lease, per-
mit or assignment which does not do substantial justice to the
claims of the tribe as a whole and the individual Indians who may
have built improvements in particular areas.

Also see Chapter 15, secs. 19 and 20. On the power of the President to
authorize the sale or other disposition of dead timber on reservations, see
Act of February 16, 1889, 25 Stat. 673, 25 U. 8. C. 196.

195 See Act of June 7, 1924, sec. 17, 43 Stat. 636; Act of May 29, 1924,
43 Stat. 244, 25 U. 8. C. 398, interpreted in British-American Co. v. Board,
299 U. 8. 159 (1936).

1% See Chapter 15, secs. 19 and 20. Some tribal charters require
departmental approval of leases but not of permits. Ibid. sec. 20.

19748 Stat. 984,

198 Memo. So. I. D., March 25, 1939. Some permits, like grazing per-
mits for tribal lands, are frequently issued by the superintendent and then
approved by the governing body of the tribe.

19 Memo. Sol. I. D., May 22, 1937, containing a discussion of the
principles which should guide administrative practice. Also see White
Bear v. Barth, 61 Mont, 322, 203 Pac. 517 (1921).

Although an original lease of tribal lands was signed by the Secretary
and a lessee, it has heen administratively held that after the passage of the
Wheeler-Howard Act and the adoption of a tribal constitution conferring
power to prevent any lease affecting tribal land without the consent of the
tribe, the Secretary of the Interior cannot modify such lease without
securing the approval of the Indian tribe. Memo. Sol. I. D., July 19, 1937.

200 See Chapter 15, sec. 18.

201 See Memo. Sol. I. D., September 2, 1936 ; Memo. Sol. 1. D., Septem-
ber 6, 1934, and Memo. Sol. I. D., March 11, 1935. Seec also 25 C. F. R.

256.83.
22 Memo. Sol. 1. D., April 12, 1940 (Flathead).
203 See 25 U. . C. 311-322,
24 See 25 C. F. R. 256.24, 256.53, 256.83.
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Where statutory authority for the issuance of a right-of-way
exists, it has been administratively held that such authority is
not repealed by section 4 of the Act of June 18, 1934.* 1In thus
construing the Act of June 18, 1934, the Solicitor for the Interior
Department declared : ™

¥ % % The only limitations which the Reorganization
Act imposes upon the exercise of authority conferred by
such specific acts of Congress are: (a) a tribe organized
under section 16 may veto the grant under the broad power
given it by that sccetion *‘to prevent the sale, disposition,
lease, or encumbrance of tribal lands, interests in lands,
or other tribal assets without the consent of the tribe”
and (b) a tribe incorporated under section 17 may be given

the power to make such grants without restriction.
Althongh the grant of an easement is held to be outside the
prohibition of section 4 of the Act of June 18, 1934, it would
appear that section 16 of the act® requires the consent of an
organized tribe to any grant of right-of-way which the Secretary
is authorized to make® Tribal consent is likewise required

20548 Stat. 984, 985, 25 U. 8. C. 464.
206 Memo. Sol. I. D.,, September 2, 1936.
207 48 Stat. 986, 25 U. 8. C. 476.
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where the Secretary of the Interior seeks to set aside tribal

lands for reservoir purposes for an irrigation project.”

* * *

It is true that the United States in its sovereign
capacity may condenin tribal land for certain purposes and
may even appropriate tribal land by act of Congress sub-
ject to constitutional requirements of compensation. But
the rights and powers with respect to tribal property
granted by the Constitution and Charter of the Confeder-
ated Salish and Kootenai Tribes are effective against offi-
cers of the United States not acting under direét mandate
of Congress. Indeed, unless officers of the Department
can be restrained by the Tribe from disposing of tribal
property, all meaning has vanished from the provision in
section 16 of the Indian Reorganization Act granting to an
organized tribe the power “to prevent the sale, disposition,
lease, or encumbrance of tribal lands, interests in lands,
or other tribal assets without the consent of the tribe.”
The only persons against whom this provision can be di-
rected are officers of the United States. Private indi-
viduals never have had the power to sell tribal land or to
dispose of tribal assets. If then * * * the restric-
tions contained in the above-quoted provision do not run
against the United States, they are meaningless and the
constitutional provisions enacted in accordance therewith
are a false promise.

28 See 25 C. F. R. 256.83.

SECTION 10. ADMINISTRATIV

In defining the scope of federal administrative power over
tribal funds it is important to bear in mind certain distinctions
between various classes of funds, all of which are, in some sense
of the word, tribal.

Funds which an Indian tribe has derived from its own members
ov from third parties without the interposition of the Federal
Government, as where tribal authorities hold a fair or dance and
charge adinission, are, in a very real sense, “tribal,” yet it has
never been held that federal administrative authorities have
any control over such funds.™

A second class of funds which may be called “tribal” comprises
those funds held in the treasury of a tribe which has become
incorporated under section 17 of the Act of June 18, 1934, or
organized under section 16 of that act.** In both cases the scope
of departmental power with respect to such funds is marked out
by the provisions of tribal constitution or charter. Typically,
departmental review is required where the financial transactions
exceed a fixed level of magnitude or importance, but not in
lesser matters. In the case of incorporated tribes, such depart-
mental supervisory powers are generally temporary.’*

210 The Act of April 1, 1880, c. 41, 21 Stat. 70, provided :

That the Secretary of the Interior be, and he is lhereby, au-
thorized to deposit, in the Treasury of the United States, any
and all sums now held by him, or which may hereafter be re-
ceived by him, as Secretary of the Interior and trustee of various
Indian tribes, on account of the redemption of United States
l:onds, or other stocks and securities belonging to the Indian trust-
fund. and all sums received on account of sales of Indian trust
lands, and the sales of stocks lately purchased for temporary in-
vestment, whenever he is of the opinion that the best interests
of the Indians will be promoted by such deposits, in lieu of invest-
ments: and the United States shall pay intercst semi-annually,
from the date of deposit of any and all such sums in the United
States Treasury, at the rate per annwm stipulated by treaties or
presceribed by law, and such payments shall be made in the usual
manner, as each may become due, without further appropriation
by Congress.

Previous to the enactment of this law, the Secretary of the Interior
invested tribal funds in various kinds of bonds, including state bonds,
some of which were defaulted.

21Tt has been suggested that the Federal Government might bring
suit on behalf of an Indian to insure a fair distribution of such funds,
but there are no decisions on this point. See Memo. Sol. I. D., November
18, 1936 (Palm Springs).

22 See Chapter 15, secs. 23 and 24.

23 See Chapter 15, sec. 23.

214 Ihid., secs. 23 and 24.

209 Memo. Sol. I. D., July 8, 1936. And see 25 C. F. R. 256.44,

E POWER—TRIBAL FUN DS #°

A third class of funds consists of moneys held in the Treasury
of the United States in trust for an Indian tribe. It is this class
of funds which is customarily referred to under the phrase
“tribal funds.” These funds arise from two sources, in general :

1. Payments promised by the Federal Government to the
tribe for lands ceded or other valuable consideration,™
usually arising out of a treaty, and

2. Payments made to federal officials by lessees, land
purchasers, or other private parties in exchange for some
benefit, generally tribal land or interests therein.*®

In view of the fact that the land itself was subject to a con-
siderable measure of control, it was natural to find a similar con-
trol placed over the funds into which tribal lands were trans-
muted. Congress has, in general, reserved complete power over
the disposition of these funds, requiring that each expenditure
of such funds be made pursuant to an appropriation act, al-
though this strict rule has been relaxed for certain favored

purposes.®™ Thus it has developed that administrative authority

far any disbursement of “tribal funds,” in the strict sense, must
be derived from the language of some annual appropriation act
or from those statutes which are, in effect, permanent appropri-
ations of tribal funds for specified purposes.®®

215 See Chapter 1, sec. 1; Chapter 2, sec. 2; Chapter 3, sec. 3C(3);
Chapter 15, sec. 23. The payment of annuities and distribution of
goods is a ministerial dufy, enforceable by mandamus, if the Secretary is
arbitrary or capricious. Work v. United States, 18 F. 2d 820 (App.
D. C. 1927). Cf. United States er rel. Coburn v. Work, 18 F. 2d 822
(App. D. C. 1927) ; United States ex rel. Detling v. Work, 18 F. 2d 822
(App. D. C. 1927).

216 See Chapter 15, sec. 23.

27 Jbid.

218 The Act of May 18, 1916, sec. 27, 39 Stat. 123, 158, 159, requires
specific congressional appropriation for expenditure of tribal funds except
as follows:

* * [FEqualization of allotments, education of Indian children
in accordance with existing law, per capita and other payments,

all of which are hereby continued in full force and effect: * * *
See Chapter 15, sec. 23. Provisions relating to the deposit or investment
of funds are numerous. For example, the Secretary of the Interior is
authorized to “invest in a manner which shall be in his judgment most
safe, and beneficial for the fund, all moneys that may be received under
treaties containing stipulations for the payment to the Indians, annually,
of interest upon the proceeds of the lands ceded by them; and he shall

*

267785—41: 9

make no investment of such moneys, or of any portion, at a lower rate
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Affairs pursuant to section 463, Revised Statutes, is ap-
parently causing complaint on the part of groups of
Indians. (P. 40.)

The report also contained some evidence justifying the discon-
tent of the Indians.

* * * “Tpdian moneys, proceeds of labor,” were being

used for such purposes as the purchase of adding machines
and office equipment, furniture, rugs, draperies, ete., for
employees’ quarters, papering and painting the superin-
tendent’s house, and the purchase of automobiles for the
field units. (P. 40.)%*

The Comptroller General concluded that—

* * * This condition has through the years of practice

brought about a very broad interpretation of what con-
stitutes “the benefit” of the Indian. (P. 39.)%*

The Act of June 13, 1930, provides:

SEC. 2. All tribal funds arising under the Act of March
3, 1883 (22 Stat. 590), as amended by the Act of May 17,

228 Sen. Doc. 263, op. cit.

22 I'bid.

20 C, 483, 46 Stat. 584. There are 300 tribal “funds of principal” held
in trust by the United States in the Treasury (Department of the Treas-
ury, Combined Statement of Receipts and Expenditures, Balances, etc.,
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1926 (44 Stat. 560), now included in the fund ‘Indian
Money, Proceeds of Labor,” shall, on and after July 1, 1930,
be carried on the books of the Treasury Department in
separate accounts for the respective tribes, and all such
funds with account balances exceeding $500 shall bear
simple interest at the rate of 4 per centum per annum
from July 1, 1930.

Sec. 3. The amount held in any tribal fund account
which, in the judgment of the Secretary of the Interior, is
not required for the purpose for which the fund was cre-
ated, shall be covered into the surplus fund of the Treas-
ury; and so much thereof as is found to be necessary for
such purpose may at any time thereafter be restored to the
account on books of the Treasury without appropriation
by Congress.

The extent to which funds which are still called “I. M. P. L.”
are subject to the statutory limitations applicable to tribal funds
in the strict sense is an intricate problem upon which no opinion
will be here ventured.*

of the United States for Fiscal Year ended June 30, 1939, pp. 417-427),
and 266 interest accounts, which are classified by the Treasury as general
funds (Jbid., pp. 260-269). The Department of the Interior breaks down
many of the principal funds into subordinate classifications.

21 See Chapter 15, sec. 23A.

SECTION 11. ADMINISTRATIVE POWER—INDIVIDUAL LANDS

Administrative power over individual Indian lands is of

particular importance at five points:
(a) Approval of allotments,
(b) Release of restrictions,
(¢) Probate of estates,

(d) Issuance of rights-of-way,
(e) Leasing.

A. APPROVAL OF ALLOTMENTS

The statutes and treaties which confer upon individual Indians
rights to allotments are elsewhere discussed,” as is the legisla-
tion governing jurisdiction over suits for allotments®® Within
the fabrie of rights and remedies thus defined there is a certain
scope of administrative discretion® which is described in a
recent ruling of the Solicitor for the Interior Department in
these terms: *®

* * * The Secretary may for good reason refuse to

approve an allotment selection, but he may not cancel his
approval of an allotment except to correct error or to
relieve fraud. Cf. Corneleus v. Kessel (128 U. 8. 456)
(public land entry). It is very doubtful whether the Sec-

232 See Chapter 11, sec. 2.

28 See Chapter 19, sec. 2.

23 The Act of March 3, 1885, sec. 6, 23 Stat. 340 (Cayuse and others)
which authorizes the Secretary to determine all disputes and questions
arising between Indians regarding their allotments, exemplifies one of
the many administrative powers over allotments. The Supreme Court
in Hy-Yu-Tse-Mil-Kin v. Smith, 194 U. 8. 401 (1904) said that if
two Indians claim the same land, the allotment should be “made in
favor of the one whose priority of selection and residence and whose
improvements on the land equitably entitled such person to the land.”
(P. 414.)

The Court in the case of La Roque v. United States, 239 U. 8. 62
(1915) said :

* * * The regulations and decisions of the Secretary of the
Interior, under whose supervision the act was to be administered,
show that it was construed by that officer as confining the right
of selection to living Indians and that he so instructed the allot-
ting officers. While not conclusive, this construction given to
the act in the course of its actual execution is entitled to great
respect and ought not to be overruled without cogent and per-
suasive reasons. (P. 64.)

On the scope of discretion of the Secretary of the Interior in allotting
lands, see Chase, Jr., v. United States, 256 U. S. 1 (1921).

2% Op. Sol., I. D., M. 28086, July 17, 1935. And see Memo. Sol, I. D.,
September 17, 1934.

retary would be privileged to return allotment selections to
tribal ownership simply on the ground that the Wheeler-
Howard Act possibly forbids the trust patenting of such
selections.

* * L I * *

(2) Where the Secretary has approved an allotment, the
ministerial duty arises to issue a patent. With approval
his discretion is ended except, of course, for such recon-
sideration of his approval as he may find necessary (24
L. D. 264). Since only the routine matter of issuing a
patent remains, the allottee after his allotment is approved
is considered as having a vested right to the allotment as
against the Government. Raymond Bear Hill (42 L. D.
689 (1929)). (Cf. Where a certificate of approval has
issued as in the Five Civilized Tribe cases, Ballinger
v. Frost (216 U. 8. 240) ; and where right to a homestead
is involved, Stark v. Starre (6 Wall. 402).) And then the
allottee may bring mandamus to obtain the patent. See
Vachon v. Nichols-Chisolin Lumber Co. (126 Minn. 303,
148 N. W. 288, 290 (1914).) Cf. Lane v. Hoglund (244
U. 8. 174) : Butterworth v. United States (112 U. 8. 50) ;
Barney v. Dolph (97 U. 8. 652, 656).

*

* * * *

(3) Where an allotment has not been approved, on the
other hand, approval and the issuance of a patent cannot
be compelled by mandamus. West v. Hitchecock (205 U. S.
80) ; United States v. Hitchcock (190 U. 8. 316). But it is
recognized that an allottee acquires rights in land with
some of the incidents of ownership when the allotting
agents have set apart allotments and he has made his
selection. Until that time an Indian eligible for allotment
has only a floating right which is personal to himself and
dies with him. La Roque v. United States (239 U. S. 62).
See Philomme Smith (24 L. D. 323, 327). The owuer of an
allotment selection, even before its approval, has an inher-
itable interest (United States v. Chase (245 U. 8. 89);
Smith v. Bonifer (166 Fed. 846) (C. C. A. 9th, 1909)) ;
which will be protected from the outside world (Smith
v. Bonifer, supra); and which he can transfer within
limits (Henkel v. United States, supra; United States
v. Chase, supra); and which is sufficient to confer on
him the privileges of State citizenship as granted to all
“allottees” by the act of 1887 (State v. Norris, supra).
Moreover, where the Government has issued an erroneous
patent for the allotment selections, the owner of such
selection will be protected in his right against the
adverse interests possessing the patent (Hy-Yu-T'se-Mil-
Kin v. Smith (194 U. S. 401) ; Smith v. Bonifer (132
Fed. 889 (C. C. Ore. 1904), 166 Fed. 846 (C. C. A. 9th,
1909) ), and against the Government itself. Conway v.
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United States (149 Fed. 261) (C. C. Neb. 1907). In these
cases the courts lay down the principle that where an
Indian has done all that is necessary and that he can
do to become entitled to land and fails to attain the
right through the neglect or misconduct of public officers,
the courts will protect him in such right. Again, where
the claimant does all required of him he acquires a
right against the Governinent for the perfection of his
title, and the right is to be determined as of the date it
should have been perfected. Payne v. New Mexico (255
U. 8. 367) ; Raymond Bear Hill, supra.

Further, where the right to the allotment has failed to
become vested through the neglect of public officers to at-
tach approval to the selection, one court has indicated that
the right to the allotment would be considered as already
vested s0 as to be beyond the reach of a later act of Con-
gress. Lemicux v, United States (15 Fed. (2d) 518, 521
(C. C. A. 8tli, 1926)). In the Lemiecux case the Secre-
tary’s approval under the act of 1837 would have had to in-
clude determination of {he qualifications of the applicants
but in the Fort Belknap situation, no question of qualifica-
tions arises since previous eurollment on the allotment list
is made by statute counclusive evidence of the enrollee’s
right to allotment. 'Thus the position of the Fort Belknap
allottee compels even more strongly to the conclusion sug-
gested in the Lemieux case. It has also been suggested
that where the Indian possesses all the qualifications en-
titling him to an allotment, the Secretary has no longer
any discretion to refuse approval. See State v. Norris,
supra (55 N. W. at 1089.)

In ruling that the Secretary of the Interior could disapprove

allotment selections on a reservation which had voted to exclude’

itself from the Wheeler-Howard Act, the Solicitor of the Depart-
ment of Interior said:*°

* * % the owners of allotment selections have certain
rights and iuterests which will be protected against out-
side interests and crrors by Government agents. Uiited
States v. Chase (245 U, 8. 89) ; Hy-Yu-Tsc-Mil-Kin v. Smith
(194 U. S. 401) ; Smith v. Bonifer (166 Fed. 846, C. C. A.
9th, 1909) ; Conway v. United States (149 TFed. 261, C. C.
Neb. 1907). DBut they ordinarily have no vested right to
approval or to a patent. In other words, they cannot
prevent Congress from annuling their selection (Lenieuw
v. United States, 15 Fed. (2d) 518, 521 (C. C. A. 8th, 1926) ),
nor force the Secretary to grant approval. West v. Hitch-
cock (200 U. S. 80).

Decidedly, the conservation of Indian land in tribal
ownership when as imperative as in the Ft. Peck situa-
tion, if it can be accomplished, would appear to be suffi-
cient justification for thie exercixe of the discretion of the
Secretary to refuse approval to allotment selections. Prec-
edent ix not available for guidance liere since cases deal-
ing with the discretion of the Secretary to refuse approval
to allotments have dealt only with his power as applied to
particular applications for allotment and resulting from
certain defects in the application. However, in one of
these cases, West v. Hitehcock (205 U. 8. 80), the steward-
ship of the Secretary over tribal property was recognized
as a source of power to refuse allotments injurious to the
tribe. The power would seem at least ax great when ap-
plied on a large scale as in a single instance.  Accordingly,
I conclude that the Secretary is privileged to disapprove
the Ft. Peck selections upon the grounds of policy.

The Solicitor of the Department of the Interior has further
described the power of the Secretary over allotment selections
in a subsequent opinion dealing with the Fort Peck Indian Res-
ervation. Ife declared:™

Where allotment selections have been duly made under
authority of the Department and pursuant to its official

2% Memo. Sol. 1. D., July 17, 1935.

27 0p. Sol. I. D., M. 30256, May 21, 1939. In reaching his conclusion,
the Solicitor discuxsed. among other cases, the following : United States
v. Payne, 264 U. 8. 446 (1924) ; Leecy v. United States, 190 Fed. 289
(C. C. A. 8, 1911), app. dism. United States v. Leecy, 232 U. S. 731 (1914) ;
and the Palm Springs Reservation case, §t. Marie v. United States, 24 F.
Supp. 287 (D. C. 8. D. Cal. 1938), aff’'d 108 F. 2d 876 (C. C. A. 10,
1940).

THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS

instructions and in accordance with a course of allot-
ment on the reservation, in my opinion it is probable that
a court would hold that the Secretary cannot decline to
approve particular selections because of a subsequent
change in land policy. His authority to disapprove such
selections would be limited to disapproving particular
selections not entitled to approval because of error or the
ineligibility of the applicant or other such reason. I base
my opinion on the fact that when an official allotment
selection has been duly made in accordance with the laws
and regulations at the time of the selection, in ordinary
circumstances the selector acquires a certain property in-
terest in the land and a right to the perfection of his title
which courts will protect.

An Indian eligible for allotment who has not properly
selected an allotment under the instructions of the Interior
Department has only a floating right to an allotment which
is not inheritable and which gives him no vested interest
in any land. La Roque v. United States, 239 U. 8. 62;
Woodbury v. United States, 170 Fed, 302, C. C. A. 8th, 1508.
After proper selection of an allotment, however, an Indian
has been held to have an individual interest in the land
with many of the incidents of individual ownership. His
interest is inheritable, transferable within limits, and de-
serving of protection against adverse claims by third per-
sons. United States v. Chase, 245 U. 8. 8Y; Henkel v.
United States, 237 U. 8. 43; Hy-Yu-Tsc-Mil-Kin v, Swiith,
194 U. 8. 401 ; Bonifer v. Smith, 166 Fed. 846, C. C. A. 9th,
1909; see 55 1. D. 295, at 303.

The cases before the Interior Department and before
the courts which are of most councern in this problem are
the cases dealing with the protection of an allotment selec-
tion against adverse action by the Government, either by
Congress or by the Executive. The Department has taken
the view that ucts of Congress limiting allotment rights in
“undisposed of” tribal lands do not apply to allotment
selections even though they have not been approved. Fort
Peck and Uncompahgre Allotments, 53 1. D. 538 ; Raymond
Bear Hill, 52 L.. D. 689. 1In these decisions it was held that
the filing and recording of an allotment selection segre-
gates the land from other disposal, withdraws the land
from the mass of tribal lands, and creates in the Indian an
individual property right.

* * * * *

* % *x g judicial determination of whether or not an
allotment selection merits protection against adverse gov-
ernmental action involves a weighing of the equities in the
light of the intent of Congress und the history of adminis-
trative action. In the Palim Springs case the act contem-
plated that no allotments should be made until the Secre-
tary of the Interior was satisfied of their advisability. No
allotments were in fact made and the Secretary was clearly
not satisfied of their advisability. If a court attempted to
force the recognition and completion of tentative selections
in the field, it would encroach upon executive discretion.
In the Payne and Leeey cases, however, whatever discre-
tion had been given to the Executive as to the advisability
of allotments had been exercised and a course of allotment
had been established. Thereafter, individual allotment
selections were approved or disupproved according to their
individual merits. In this situation a court could properly
prevent, as an abuse of discretion, the failure to approve
an individual allotment selection, not because of its own
demerits, but because of extraneous policies.

B. RELEASE OF RESTRICTIONS

Perhaps the most important power vested in administrative
officials with respect to allotted land is the power to pass upon
the alienation of such lands. We have elsewhere noted the rigid
restrictions placed upon the alienation of tribal lands from early
times.® Allotments carried the obvious risk that the land given
to the individual allottee would be speedily alienated.*® Accord-
ingly restrictions of various kinds were imposed upon allotments
for the purpose of controlling alienation. Such restrictions were

2% See Chapter 15, sec. 18.
#9 See Chapter 11, sec. 1.
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embodied in various treaties *° and statutes**' that preceded the
General Allotment Act.

At the present time restrictions upon alienation of allotments
are in general of two kinds: (1) the “trust patent” and (2) the
“restricted fee.”

(1) Under the General Allotment Act and related legislation,**
the allottee receives what is called a ‘“trust patent”, the theory
being that the United States retains legal title to the land. Alien-
ation of the land, therefore, requires either the consent of the
United States to the alienation or, as a prerequisite to a valid
conveyance, the issuance of a fee patent to the allottee.

Section 5 of the General Allotment Act*® provided that at the
expiration of 25 years the trust should terminate and a fee patent
should be issued.® The President, however, was given discre-
tionary authority to extend this period,” and by the Act of May
8, 1906, the Secretary of the Interior was given power to issue
a patent in fee simple ‘whenever he shall be satisiied that any
Indian allottee is competent and capable of managing his or her
affairs.” Tinally, the Act of June 25, 1910, authorized the
Secretary to sell trust patented lands in heirship status.

The Act of May 8, 1906, did not in terms require the consent
of the Indian allottee as a condition to the issuance of a patent
in fee simple by the Secretary of the Interior. Under a deliberate
policy of hastening the “emancipation” of the Indian, many fee
patents were issued without Indian application and even over
Indian protest.”™ Many years later the courts held that the
Act of May 8§, 1906, had not been properly construed, that no
patent could properly issue prior to the expiration of the trust
period without the consent of the Indian, and that taxes paid by
the Indians upon lands thus patented without Indian consent
might be recovered.*® In the case of United States v. Ferry
County, Wash.,” the court declared, after reviewing numerous
authorities:

The United States as trustee may not liquidate the trust
without the consent of the allottees and the Act of May 8,
1906, on which defendants rely must have so intended,
U. 8. v. Benewah County, Idaho, 9 Cir., 290 F. 628. (P.
400.)

Congress has taken cognizance of the error involved in the
assumption by the Interior Department of power to issue fee

240 Thus, for example, Article 3 of the Treaty of September 30, 1854,
with the Chippewas, 10 Stat. 1109, 1110, authorized the President to
impose restrictions upon allotted lands. In Starr v. Campbell, 208 U. S.
527 (1908), it was held that tliese restrictions covered the disposition of
timber.

21 See Chapter 11, sec. 1.

242 See Chapter 11, sec. 1. Also see Chapter 4, sec. 11.

245 Act of ebruary 8, 1887, 24 Stat. 388, 389, amended, Act of March 3,
1901, sec. 9, 31 Stat. 1058, 10853, 25 U. 8. C. 348.

24 To the effect that upon the expiration of the trust period there then
remaing nothing to be done but the purely ministerial duty of casting the
legal title on the person or persons to whom such title belongs, see Op.
Sol. I. D. M. 5379, July 14, 1921 ; Op. Sol. 1. D. M. 5702, April 27, 1922,
But ¢f. 30 L. D. 258 (1900).

25 Act of June 21, 1906, 34 Stat. 325, 326, 25 U. 8. C. 391. In United
States v. Jackson, 280 U. 8. 183 (1930), the Supreme Court held that
presidential power under this provision extended to Indian public domain
homesteads.

It has been held that when the trust period has expired it cannot be re-
imposed in the guise of an “extension” without express statutory authority.
Reynolds v. United States, 252 Fed., 65 (C. C. A, 8, 1918), revd. sub nom.
United Stales v. Reynolds, 250 U. S. 104 (1919), on another ground; Op.
Sol. I. D. M. 27939, April 9, 1935. COf. McCurdy v. United States, 246 U. S.
263 (1918). For an example of such a statute see Act of February 26,
1927, 44 Stat. 1247, 25 U. 8. C. 352.

24634 Stat. 182, 25 U. 8. C. 349.

247 Sec, 1, 36 Stat. 855, amended, Act of March 3, 1928, 45 Stat. 161,
amended, Act of April 30, 1934, 48 Stat. 647, 25 U. 8. C. 372.

245 §ee Chapter 2, sec. 3H.

240 See Chapter 13, sec. 3B.

20 24 F. Supp. 399 (D. C. E. D. Wash, 1938).

109

patents without Indian consent and has authorized appropriations
to repay to Indians taxes paid on such lands and to repay to
county authorities judgments obtained in favor of Indians paying
such taxes.™

The Secretary’s authority to sell trust patented lands was re-
voked, except for sales to Indian tribes and exchanges of land
of equal value, by section 4 of the Act of June 18, 1934,** on those
reservations to which that statute appliex. The Secretary of the
Interior, however, still has power to issue a fee patent to the
holder of a trust patent in advance of the expiration of the 25-
year period, at least where the allottee makes application there-
for. Section 2 of the same act extended the trust period “until
otherwise directed by Congress.”

A second form of restriction upon the alienability of allot-
ments involves the holding of a legal fee by the allottee under
a deed which prevents alienation without the consent of some
administrative officer, usually the Secretary of the Interior.”
Such tenure, for instance, is provided by various statutes dealing
with allotments among the Five Civilized Tribes.®™ The ac-
quisition of land by federal authorities for individual Indians
has frequently been effected by means of these restricted deeds.™
Section 2 of the Act of June 18, 1934,*° extends the period of such
restrictions indefinitely until Congress shall otherwise provide,
but does not prohibit the termination of such period by mutual
agreement between the Indian and the appropriate administra-
tive official. Alienation of allotments held in fee simple subject
to restrictions on alienation may be authorized by the Secretary
of the Interior, prior to the expiration of the statutory period,
under the Act of March 1, 19077 Issuance of a “certificate of
competency” priov to the expiration of the statutory period is
authorized by the Act of Juue 25, 1910.%° As in the case of trust-

214¢t of June 11, 1940 (Pub. No. 590—76th Cong.). See, for a history
of this crroneous departmental interpretation and its consequences in the
field of taxation, H. Rept. No. 669, 76th Cong., 1st sess. (1939),

2 48 Stat. 984, 25 U. 8. C. 464,

=3 The power delegated to the Secretary of the Interior to approve
the alienation of restricted property cannot generally be transferred or
delegated to any other governinental agency. Op. Sol. 1. D. M. 25258,
June 26, 1929. United states v. Watashe, 102 F. 2d 428 (C. C. A. 10,
1939).

»t See Chapter 23, sec. 8A.

25 The Secretary of the Interior may impose restrictions on land pur-
chased by him for an Indian from restricted money. United States v.
Brown, 8 F. 2d 564 (C. C. A. 8, 192)), cert. den. 270 U. S, 644 (1926),
discussed in 39 Harv. L. R. 780 (1926) (money paid under lease of
allotted lands). The underlying theory is that the Secretary’s control
over the funds embraces the power to invest them in land subject to
the condition against alienation. A similar theory is advanced to jus-
tify the power of the Secretary to restrict lands purchased with money
paid for allotted lands. Sce Sunderland v. United States, 266 U, S.
226 (1924) (mouey paid for allotted lands).

On the problem of taxation raised thereby, see Chapter 13, sec. 3D.

6 48 Stat. 984, 25 U. 8. C. 462,

%7134 Stat. 1015, 1018, 25 U. 8. C. 405. On the effective date of
Secretarial approval of a deed, see 53 1. D. 412 (1931).

28 Sec. 1, 36 Stat. 8565, 25 U. 8. C. 372,

The Circuit Court of Appeals in Ex parte Pero, 99 F. 2d 28 (C. C. A. 7,
1938), cert. den. 306 U. S. 643 (1939), in holding that the issuance of a
certificate of competency under the Act of June 25, 1910, 36 Stat. 855,
does not satisfy the requirement for the issuing of a patent in fee simple,
said :

The scope and expressed purpose of the Act of 1910 is narrow
and definitely stated. The Secretary of the Interior is authorized
to issue a certificate of competency to any Indian (*‘or in case of
his death to hix heirs”) to whom a patent in fee containing re-
strictions on alienation has been. or may be issued. “And such
certificate shall have the effect of removing the restrictions on
alienation contained in such patent.” Since the effect of removing
the restrictions on a restricted patent in fee is to put the holder
in the condition of one who has received a patent in fee simple
“under any law or treaty.”” * * * Since Congress expressly
provided that the Secretary of the Interior shiould first be satisfied
that a_trust allottee was competent and capable of managing his
own affairs as a condition precedent to the issnauce of patent in
foe simple, it would seem to be doing violence to legislative intent
for this court to substitute a cerfificate of competeney for hoth
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patented lands, however, the power of the Secretary to permit
alienation was terminated with respect to tribes covered by
section 4 of the Act of June 18, 1934.%*

We have elsewhere noted how the Federal Government,
through the leverage of its veto power over the alienation of
tribal land, was able to impose various conditions upon the use
of “tribal funds” derived therefrom.”” In the same way, the
power of administrative officials to approve or veto the alienation
of allotments has been used to impose various conditions upon
the manner and terms of such alienation and upon the disposition
of the individual Indian moneys derived thercfrom.”

C. PROBATE OF ESTATES

(1) Intestate succession.—The Secretary of the Interior is
vested with statutory power to determine heirs in inheritance
proceedings affecting restricted allotted lands and other restricted
property ** of an Indian to whom an allotment of land has been
made (except Indians of the Five Civilized Tribes and the Osage
Nation). The Secretary may issue patents in fee to heirs whom
he deems “competent to manage their own affairs” *® in cases of
allottees dying intestate ; may sell land in heirship status; or may
partition it, if he finds that partitioning would be for the benefit
of the heirs, and sell the portions of the incompetent heirs.**

the determination of competency and the final and essential act of
issuing the patent in fee simple. And special force is added to
the foregoing since the issuance of a patent in fee simple by the
Secretary is not mandatory upon his being satisfied that a trust
i(lgotat‘l;?) is competent and capable of managing his own affairs.

See also the Act of May 8, 1906, 34 Stat. 182; 38 L. D. 427 (1910).
For a discussion of incompetency, see Chapter 8, sec. 8.

0 48 Stat. 984, 985, 25 U. 8. C. 464.

260 See Chapter 1, sec. 1D(2) ; Chapter 3, sec. 3B(2) ; Chapter 12, sec.
1; Chapter 15, sec. 23A.

21 United States V. Brown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den.
270 U. 8. 644 (1926) ; Sunderland v. United States, 266 U. 8. 226 (1924).

262 On inheritance of real property see Chapter 11, sec. 6. On inher-
itance of personal property see Chapter 10, sec. 10.

The power to determine the inheritance of allotted lands was inferred
from section 5 of the General Allotment Act of February 8, 1887, 24
Stat. 388, 389, which imposed upon the Secretary the duty to convey a
fee patent to the heirs of a deceased allottee.

The Act of August 15, 1894, 28 Stat. 286, was construed as conferring
power to determine heirs upon the federal courts. See Hallowell v. Coni-
mong, 239 U. S. 506 (1916) ; see also McKay v. Kalyton, 204 U. 8. 458,
468 (1907). This act was amended by the Act of February 6, 1901, sec.
2, 31 Stat. 760, 25 U. S. C. 346. Sec. 7 of the Act of May 27, 1902, 32
Stat. 245, 275, authorized the Secretary to approve transfer of restricted
allotted lands by the heirs of such lands. This statute was construed in
Hellen v. Morgan, 283 Fed. 433 (D. C. E. D. Wash. 1922) as giving the
Secretary of the Interior final authority to determine heirs in such cases.
See also Egan v. McDonald, 246 U. S. 227 (1918).

The Act of May 29, 1908, sec. 1, 35 Stat. 444, expressly authorized the
Secretary to determine the heirs of restricted lands, except in Oklahoma,
Minnesota, and South Dakota. This was amended by the Act of June
25, 1910, 36 Stat. 855, amended Act of March 3, 1928, 45 Stat. 161;
Act of April 30, 1934, 48 Stat. 647, 25 U. S. C. 372, interpreted in 40
L. D. 120 (1910) (upheld as constitutional in Hallowell v. Commons,
239 U. S. 506 (1916)).

The Act of August 1, 1914, sec. 1, 38 Stat. 582, 586, 25 U. S. C. 374,
empowered the Secretary to compel the attendance of witnesses in probate
hearings. The Probate Regulations are expressly made inapplicable to
tribes organized under the Wheeler-Howard Act insofar as they conflict
with tribal constitutions and charters. 25 C. F. R. 81.62.

203 Act of June 25, 1910, 36 Stat. 855, amended Act of March 3, 1928,
15 Stat. 161; Act of April 30, 1934, 48 Stat. 647, 25 U. 8. C. 372,
nterpreted in 40 L. D. 120 (1910).

204 The power to effect a partition or sale of inherited Indian land is
tonferred on the Secretary by the Act of June 25, 1910, sec. 1, 36 Stat. 855,
ts amended Act of March 3, 1928, 45 Stat. 161; and Act of April 30,
1934, 48 Stat. 647, 25 U. 8. C. 372; and Act of May 18, 1916, sec. 1,
39 Stat. 123,127, 25 U. 8. C. 378. The fact that one or more of the heirs is
white does not affect the Secretary’s power to sell or partition their land
for all the heirs. Reed v. Clinton, 23 Okla. 610, 101 Pac. 1055 (1909).

THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS

The Secretary is, in general, not bound by decree or decision
of any court in inheritance proceedings affecting restricted al-
lotted lands.*®

The determination by the Secretary of the heirs of Indians is
“final and conclusive.” In the comparatively few instances in
which his decision has been attacked the courts have refused to
look behind his determination.*®

In Red Hawk v. Wilbur * the Court of Appeals of the District
of Columbia held that under the provisions of the Act of June
25, 1910, the Secretary’s exercise of power is not subject to review
by the courts in the absence of fraud or a showing of a want of
jurisdiction, and that consequently his decision respecting the
distribution of allotted lands of an Indian dying before the issu-
ance of a patent in fee was not reviewable by the court.

In ruling that the power of the Seccretary to determine the
descent of lands extends to lands purchased with Indian trust
funds, even though they were unrestricted prior to the purchase,
the Solicitor of the Department of the Interior said:*®

It is clearly within the power of the Secretary of the
Interior to attach conditions to sales of Indian allotted
lands because such power is expressly conferred in acts
authorizing such sales ; that is, they are to be made subject
to his approval and on such terms and conditions and
under such regulations as he may prescribe. It was held
in the case of United States v. Thurston County, Nebraska,
et al. (143 Fed. 287), that the proceeds of sales of allotted
lands are held in trust for the same purposes as were the
lands ; that no change of form of property divests it of the
trust ; and that the substitute takes the nature of the origi-
nal and stands charged with the same trust. From this
situation arose the practice of inserting in deeds of con-
veyance covering property purchased for an Indian with
trust funds the nonalienation clause referred to, which is
merely a continuation over the new property of the trust
declared for the old or original property. For sanction of
this practice see 13 Ops. A. A. G., 109; Jackson v. Thomp-
son et al. (80 Pac., 454) ; and Beck v. Flournoy Live-Stock
and Real-Estate Co. (65 Fed. 30).

It thus being established that lands purchased with trust
funds continue under the trust as originally declared and
that power exists to insert in deeds covering such lands a
condition against alienation and incumbrance, it follows
that upon the death of an Indian for whom the property is
held in trust his heirs are to be determined by the Depart-
ment the same as in the case of the original property from
the sale of which the purchase funds are derived. Appar-
ently no question is raised as to the authority of the
Department to determine the descent of property pur-
chased with trust funds derived from the sale of lands pre-
viously held in trust or restricted. The question sub-
mitted has reference to lands that were unrestricted prior
to purchase. The theory on which the Department and the
courts have proceeded in this matter is that property pur-
chased with trust funds becomes impressed with the trust
nature of the purchase money. 1In this view it can make
no difference whether the purchased lands are restricted
or unrestricted ; the authority to determine heirs is coex-
istent with the continuation of the trust. By the act of
June 25, 1910 (36 Stat. 855), Congress conferred exclusive
jurisdiction upon the Secretary of the Interior to deter-
mine the heirs of deceased Indian allottees, and this power
extends not only to property held in trust but also to prop-
erty on which restricted fee patents have issued, under
legislation providing for “determining the heirs of deceased
Indian allottees having any right, title, or interest, in any

2542 L. D. 493 (1913).

26 First Moon v. White Tail, 270 U. 8. 243 (1926) ; c¢f. Nimrod V.
Jandron, 24 F. 24 613 (App. D. C. 1928).

26739 F. 2d 293 (App. D. C. 1930).

Other decisions of the Secretary have also been held outside of the scope
of judicial review, such as his determination of whether an Indian and
his land were under federal control. Lane V. United States ex rel
Mickadiet and Tiebault, 241 U. 8. 201 (1916),

2849 L. D, 414 (1923).
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trust or restrtcted allotment, under regulations prescribed
by the Secretary of the Interior.” (United States v. Bowl-
ing et al., 256 U. S. 484.) (Pp. 415-416.)

(2) Wills.—Prior to 1910 an Indian allottee could not by will
devise his restricted land.

Section 2 of the Act of June 25, 1910,” as amended by the Act
of February 14, 1913,*° provides for the bequest of restricted
funds by will, in accordance with rules prescribed by the Sec-
retary of the Intcrior, and the devise of allotments “prior to the
expiration of the trust period and before the issue of a fee simple
patent;” but in order to be valid, the will must be approved by
the Secretary either before or after the testator’s death.*™

If, for some reason, the will should not be approved by the
Secretary, the property descends to those who are found by him
to be heirs under the laws of the state where it is located.*™
Death of the testator and approval of the will does not release the
property from the trust. The Secretary may pay the moneys
to the legatees either in whole or in part from time to time as he
may deem advisable, or use it for their benefit.*”®

The decision in Blanset v. Cardin *™* holds that if the will is
approved by the Secretary of the Interior and such approval re-
mains uncancelled by him, the state law of descent and distribu-
tion does not apply and the state law cannot control as to the
portions the will conveys or as to the objects of the testator’s
bounty.

D. ISSUANCE OF RIGHTS-OF-WAY **

Many statutes have granted the Secretary of the Interior vari-
ous duties and powers in regard to rights-of-way through Indian
lands. The Act of March 3, 1901,”¢ authorized the Secretary to
grant permission to the proper state or local authority for the
establishment of public highways through any Indian reservation
or through restricted Indian lands which had been allotted in
severalty to any individual Indian under any law or treaty.
The Act of March 2, 1899*" authorized the Secretary to grant
rights-of-way for railway, telegraph, and telephone lines, and
town-site stations.” It was required that the Secretary approve
the surveys and maps of the line of route of the railroad and

20 36 ‘Stat, 855, interpreted in 40 L. D. 120 (1911), 40 L. D. 212
(1911), and 48 L. D. 455 (1922).

210 37 Stat. 678,

21 To facilitate the adjudication of heirship, Indians over the age of 21
may dispose of restricted property by will, but the approval of the Secre-
tary of the will is necessary before it is regarded as a valid testamentary
act. The final approval of the will is not given until after the death of
the decedent. 25 C. F. R. 81.54, 81.55. Prior to the death of the maker
the Secretary only passes on the form of the will. Before and after
the death of the testator the authority of the Secretary of the Interior
is limited to the approval or disapproval of an Indian will, and he lacks
authority to change its provisions. Act of June 25, 1910, 36 Stat. 855,
amended Act of February 14, 1913, 37 Stat. 678. On Secretary’s power
to grant a rehearing, see Nimrod v. Jandron, 24 F. 2d 613 (App. D. C.
1928).

72 Act of June 25, 1910, as amended by Act of February 14, 1913, 37
Stat. 678.

213 See Blanset v. Cardin, 256 U. 8. 319 (1921),

24 Ibid.

76 On regulations relating to rights-of-way over Indian lands, see 25
C. F. R, pt. 256. On regulations relating to the construction and main-
tenance of roads on Indian lands, see 25 C. F. R., pt. 261. On regulations
relating to establishment of roadless and wild areas on Indian reserva-
tions, see 25 C. F. R., pt. 281,

218 Sec. 4, 31 Stat. 1058, 1084, 25 U. 8. C. 311. For a statute requiring
state authorities laying out roads across restricted Indian lands to secure
consent of superintendent, see Act of March 4, 1915, 38 Stat. 1188.

Z17:Sec. 1, 30 Stat. 990, as amended by Act of February 28, 1902, sec.
23, 32 Stat. 43, 50, Act of June 25, 1910, sec. 16, 36 Stat. 855, 859, 25
U. 8. C. 312.

278 The Secretary had also been given many powers and duties by
numerous acts granting rights-of-way through Indian territory to specific
railways. See ¢. g., Act of March 2, 1887, 24 Stat. 446.
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that compensation be made to each occupant or allottee for all
property taken or damage done to his land, claim, or improve-
ment, by reason of the construction of such railroad.*® In the
absence of amicable settlement with any such occupant or allot-
tee, the Secrctary was empowered to appoint three disinterested
referees to determine the compensation.® An aggrieved party

was permitted judicial review.” The Secretary was also au-

thorized to grant a right-of-way in the nature of an easement

for thie construction of telephone and telegraph lines;* to ac-

quire lands for reservoirs or material for railroads ® and rights-
of-way for pipe lines.**

The necessity for the consent of the Secretary has occasionally
been a major point in judicial decisions. In such a case the Cir-
cuit Court of Appeals said:*®

The third question can be briefly disposed of. The
United States, the holder of the title to the lands in ques-
tion, was not made a party to the proceedings in the state
court, and consequently is not bound by those proceedings
had behind its back. Appalachian Electric Power Co. v.
Smith (C. C. A. 4th) 67 F. (2d) 451, 456; Wood v. Phillipe
(C. C. A. 4th) 50 F. (2d) 714, 717. If a roadway over
the Indian lands was desired, application should have
been made to the Secretary of the Interior pursuant tc
provision of the Act of March 3, 1901, § 4, 31 Stat. 1058,
1084 (25 U. 8. C. A. §311). A right of way could no more
be acquired over these lands by proceedings against the
Indians than title to lands embraced in a government for-
est could be tried by suit against the forester, nor thar
post oflice property could be condemned for purposes of a
street by proceedings against the postmaster. In Rolling
v. Fastern Band of Cherokee Indians, 8T N. C. 229, it was
held that the courts of the state of North Carolina, without
the consent of Congress, were without jurisdiction to en-
tertain suit on contract against these Indians. A fortiori,
the sftate courts, without such consent, have no jurisdiction
of proceedings affecting land held by the United States in
trust for the Indians. (Pp. 314, 315.)

E. LEASING

Approval of leases of restricted Indian lands is an important
administrative function.”® The Supreme Court said in Miller v.
MceClain: *

By a course of legislation beginning in 1891 and extend-
ing to 1900, authority was conferred upon the Secretary of
the Interior to sanction, when enumerated and exceptional
conditions existed, leases of land allotted under the Act
of 1887, and the power was given to the Secretary to adopt
rules and regulations governing the exercise of the right

219 Act of March 2, 1899, sec. 3, 30 Stat. 990, 991, as amended by Act
of February 28, 1902, sec. 23, 32 Stat. 43, 50, 25 U. 8. C. 314. The Secre-
tary lacks power to authorize the construction of a railroad across an
Indian reservation prior to the ascertainment (and fixing) and payment
of compensation as provided by statute. 19 Op. A. G. 199 (1888).

280 I'bid.

281 1hid. For the power of the Secretary in the event of the failure of
the railroad to complete the road on time, see Act of March 2, 1899, sec.
4, 30 Stat. 990, 991, 25 U. 8. C. 315.

%2 Act of March 3, 1901, sec. 3, 31 Stat. 1058, 1083, 25 U. 8. C.
319, interpreted in Swendig v. Washington Water Power Co., 265 U. S.
322 (1924) ; City of Tulsa v. Southwestern Bell Telephone Co., 75 F.
2d 343 (C. C. A. 10, 1935), cert. den. 295 U. 8. 744 (1935).

23Act of March 3, 1969, 35 Stat. 781, amended by Act May 6, 1910,
36 Stat. 349, 25 U. S, C. 320.

#+ Act of March 11, 1904, sec. 1, 33 Stat. 65, amended by Act of
March 2, 1917, sec. 1, 39 Stat. 969, 25 U. S. C. 321.

25 United States v. Colrard et al., 89 F. 2d 312 (C. C. A. 4, 1937). An
extended discussion of administrative consent appears in United States
V. Minnesota, 95 F. 29 468 (C. C. A! 8, 1938) pp. 471-472. The Supreme
Court, in affirming the decision, 305 U. 8. 382 (1939), did not consider
the question of administrative consent and affirmed the case on other
grounds.

288 The congressional delegation of this power to the Secretary of the
Interior has been sustained. See Bunch v. Cole, 263 U. S. 250 (1923).

7249 U. 8. 308 (1919).



(Acts of February 28, 1891, c. 383, 26 Stat. 794, 795; August
15, 1894, c. 200, 28 Stat. 286, 305; June 7, 1897, c. 3, 30 Stat.
2, 85; May 31, 1900, c. 598, 31 Stat. 221, 229). The gen-
eral scope of the legislation is shown by the following pro-
vision of the Act of 1900, which does not materially differ
from the prior acts.

“That whenever it shall be made to appear to the Secre-
tary of the Interior that, by reason of age, disability, or
inability, any allottee of Indian lands cannot personally
and with benefit to himself, occupy or improve his allot-
ment or any part thereof, the same may be leased upon
such terms, regulations, and conditions as shall be pre-
scribed by the Secretary for a term not exceeding five
years, for farming purposes only.”

The regulations for the purpose of carrying out the
power given prescribed a general form of lease to be used
under the exceptional ecircumstances which the statute
contemplated and subjected its execution and the subjects
connected with it to the scrutiny of the Indian Bureau and
to the express or implied approval of the Secretary. (See
“Amended rules and regulations to be observed in the exe-
cution of leases of Indian Allotments,” approved by the
Secretary of the Interior March 16, 1905.)

The foregoing provisions were cnlarged by the Act of
June 25, 1910, c. 431, 36 Stat. 855, 856, as follows :

“That any Indian allotment held under a trust patent
may be leased by the allottee for a period not to exceed five
years, subject to and in conformity with such rules and
regulations as the Secretary of the Interior may prescribe,
and the proceeds of any such lease shall be paid to the
allottee or his heirs, or expended for his or their benefit,
in the discretion of the Secretary of the Interior.”

And the regulations of the Secretary which were adopted
under this grant of power in express terms modified the
previous regulations on the subject “so far as to permit
Indian allottees of land held under a trust patent, or the
heirs of such allottees who may be deemed by the superin-
tendent in charge of any competency commission to have
the requisite knowledge, experience, and business capacity
to negotiate lease contracts, to make their own contracts
for leasing their lands.” * * * (Pp. 310-311.)

The right of an administrative official to withhold his consent
to a contract includes, it has been held, the right to impose
conditions on his approval.®®

In discussing the approval of leases,
said:*

The statute is plain in its provisions—that no lease, of
the character here in question, can be valid without the
approval of the Secretary. Such approval rests in the
exercise of his discretion: unquestionably this authority

vas given to him for the protection of Indians against
their own improvidence and the designs of those who
would obtain their property for inadequate compensation.
It is also true that the law does not vest arbitrary au-
thority in the Secretary of the Interior. But it does give
him power to consider the advantages and disadvantages
of the lease presented for his action, and to grant or with-
hold approval as his judgment may dictate.

* * * * *

We find nothing in this record to indicate that the Sec-
retary of the Interior has exceeded the authority which
the law vests in him. The fact that he has given reasons
in the discussion of the case, which might not in all re-
spects meet with approval, does not deprive him of au-
thority to exercise the diseretionary pewer with which by
statute he is invested. United Stales cx rel. West v, Hitceh-
coclk, 205 1. S. 80, 85, 86.

Although powers expressly entrusted to the Secretary of the
Interior to approve the alienation of restricted property cannot

the Supreme Court

28 Sunderland v. United States, 266 U, S. 226 (1924) ; United States v.
Brown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den. 270 U. S. 644 (1926) ;
United States v. Pumphrey, 11 App. D. C. 44 (1897) ; La Motte v. United
States, 254 U. S. 570 (1921).

The consent of the Indian owner is generally required by statute and
regulations for the leasing of Indian allotments. 25 U, 8. C. 395: 25
C. F. R, subchapter Q. But see Memo. Asst. Sec’y. I. D., August 23, 1938.

28 Anicker v. Gunsburg, 246 U, S. 110, 119, 120 (1918).
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generally be transferred or delegated to any other governmenial
agency,”™ certain leasing statutes provide that the power of ap-
proval may be delegated by the Secretary to superintendents or
other officials in the Indian Service,™ and other statutes permit
approval by such officials as may be designated in regulations
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issued by the Secretary of the Interior.”
In general, the consent of the Indian allottees to the leasing of
land is necessary.®® As the Assistant Secretary has said:**

¥ % % YWhile the powers of the Secretary of the In-
terior are broad, under the principle of guardianship re-
ferred to in the letter, there is no statutory provision
which enables the Department to execute leases for the
Indian owner of an allotment without his consent, Such
consent is required, on the contrary, by statute and by the
regulations for the leasing of Indian allotments. (Section
395, title 25 U. 8. C.; section 3, Regulations Governing the
Leasing of Indian Allotments for Farming, Grazing, and
Business Purposes.) This is not a case where the heirs
have not been determined, and leasing by the Superintend-
ent is permitted by the regulations due to uncertainty in
the ownership of the land, nor is it a case where a minor-
ity of the leirs refuses to lease inherited land and the
Government is authorized to intervene in order that the
land may be of some economic value to the Indians (sec-
tion 7, Leasing Regulations). * * *
20 Op. Sol. 1. D., M, 25258, June 26, 1929. Under the Act of April 21,
1904, 33 Stat. 189, 204, a decd executed by an Indian to sell lands which
had been purchased for her with restricted funds was ineffectual, and the
grantees acquired no estate in the land when the deed was approved only
by an assistant superintendent and not by the Secretary. United States
v. Watashe, 102 F. 2d 428 (C. C. A. 10, 1939). On limits upon alienation
of property, see Chapters 9, 10, and 11.

21 Act of May 11, 1938, sec. 5, 52 Stat. 347, 348, 25 U. 8. C. 398e. The
Circuit Court of Appeals regarded this provision as indicative of con-
gressional belief that his authorization was necessary for the delegation
of this authority, United States v. Watashe, 102 F. 2d 428, 431 (C. C. A.
10, 1939).

R. S. § 439 provides:

The Assistant Secretary of the Interior shall perform such duties
in the Department of the Interior as shall be prescribed by the Sec-
retary, or may be required by law.
This provision was declared constitutional in Robertson v. United States,
285 Fed. 911, 915 (App. D. C. 1922).

The Circuit Court of Appeals, in Turner V. Seep, 167 Fed. 646
(C. C. E. D. Okla. 1909), in holding that the Secretary may delegate to
the Assistant Secretary authority to approve leases of Indian lands and
assignments thereof said:

* * % 50 long as the powers so delegated to the Assistant
Sccretary of the Interior by his superior remain unrevoked. the
authority of the Assistant Secmtary is co-ordinate and concurrent
with that of the Secretary. * * * (P, 650.)

In referring to this function of the Assistant Secretary of the Interior,
the Supreme Court said, in Wilbur v. United States cx rcl. Kadrie, 281
U. 8. 206 (1930) :

The powers and duties of such an office are impersonal and un-
affected by a change in the person holding it. (I’ 217.)

22 See e. ¢., Act of March 3, 1921, sec. 1, 41 Stat. 1225,
U. 8. C. 393 (leasing of restricted allotments).

23 In holding that the superintendent of an agency cannot compel a
nonconsenting heir to sign leases, the Solicitor of the Department of the
Interior said:

The letter purports to authorize the Suprrintendent to sign the
name of nonconsenting heirs owning less than a majority in
interest of the estate, in two cases: (1) Where the nonconsenting
heirs “by reason of their absence from the reservation, or un-
known whereabouts, cannot be reached after a reasonable effort has
been made’ : and (2) where the nonconsenting heirs “refuse to sign
witheut giving good and sufficient reason for refusing.”

In the first mentioned case, legal authority for action by the
Superintendent can probably be derived from a relation of agency
between the absent heir and the Superintendent. No objection
is raised to this portion of the letter. In the sccond case, how-
ever, such special legal justification is lacking, and full weight
must therefore be given to the governing leasing statute which
provulvq that restricted allotments “may be leased for furming and
grazing purposes by the allottee or his heirs, subjret only to the
approval of the Superintendent * * *”° (Aect of March 3,
1929, 41 Stat. 1232, 25 U. 8. C.. sec. 393.) Unless special cir-
cumstances exist to provide a legal justification for signature by
the Superintendeht on behalf of profesting heirs. it appears that

the statute probibits such action on his part. (Memo. Sol. 1. D,
August 10, 1936.)

1232, 25

24 Memo of Asst. Sec’y. I. D., August 23, 1938.
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In some caxes Congress has laid down a poliey requiring the
consent of Indians to modifications of contracts affecting them.*”

Some statutes ** empower the Secretary to renew leases “upon
such reasonable terms and conditions” as he may prescribe. In
coustruing a provision in such a statute, the Solicitor of the De-
partment of the Interior said:*”*

25 Timber contracts, Act of March 4, 1933, 47 Stat. 1568; Op. Sol.
1. D., M. 27499, August 8, 1933,

2% See, for cxample, Act of August 21, 1916, 39 Stat. 519 (Shoshone
Indian Reservation).

7 Memo. Sol. I. D., June 3, 1938.
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Such power obviously cannot be taken away by
any act of the lessee through contract or otherwise. The
only limitation to which the power is subject is that the
conditions of renewal must be reasonable. The authority
to determine the reasonableness of the conditions is also
committed to the Secretary and in its exercise he is neces-
sarily invested with broad discretion. That this power
and authority extend to the imposition as a condition for
renewal, a requirement that the operating royalty shall not
exceed a figure to be determined by the Secretary to be
the maximum economic royalty, I have little doubt.

* %k ¥

SECTION 12. ADMINISTRATIVE POWER—INDIVIDUAL FUNDS

Statutes restrieting the Indian in the use of his funds may pro-
vide for the investment of his funds nnder the direction of the
Secretary of the Interior. The statute may specify certain
investments or may be more general, giving the official selective
powers. In any case, he is bound strictly by the authority
granted in the stafute,

If the Secretary of the Interior is empowered to handle the
Indian's money, he cannot create trusts transferring such prop-
erty from his authority to a private agency without the specific
authority of Congress.*”

On this point Attorney General Mitchell ruled:

* % % while it has been the purpose of Congress to

place the supervising control over Indian funds in the
Necretary of the Interior, his control is not unlimited, but
is based upon directions contained in the various statutes
of Congress. 1 find no provision or implication in any
statute to the effect that the Secretary of the Interior may
delegate control of these Indian funds, while held under
restrictions. to outxide agencies.

I regard the control and supervision over Indian funds
so committed to the Secretary of the Interior and the De-
partment of the Inferior as an imposition of a specific duty
by Congress, and am of the opinion that it cannot law-
fully be transferred by the Secretary of the Interior to
agencies outside of his Department. The suggested crea-
tion of a trust, in which the custody and control of the
trust funds would be in a private trustee, would be an abdi-
cation on the part of the Secretary of the control of re-
stricted Indian funds with which Congress has vested him.
I believe that this would be improper in the absence of
specific congressional authority to that end, and I do not
find that such authority has been given by Congress by
existing statutes. (P. 100.)

The Secretary is not authorized to make donations or gifts of
Indian proporty,"“” nor to purchase single premium annuity poli-
ciex, unless for assenting adult Indians capable of understanding
the nature of the investment.**

298 See Chapter 10.

29 Memo. Sol. I. D, September 19, 1931, See also Op. Sol. 1. D,
M.25258, June 26, 1929; 55 I. D. 500 (1936). The Act of January 27,
1933, 47 Stat. 777, placed under the jurisdiction of the Secretary of
the Interior the funds and securities of Indians of the Five Civilized
Tribes of one-half or more Indian blood until April 26, 1956. Sec. 2
authorizes the Secretary to permit,

# %= % ip his discretion and subject to his approval. any Indian
of the Five Civilized Tribes, over the age of twenty-one years,
having restricted funds or other property subject to the super-
vision of the Secretary of the Interior, to create and establish,
out of the restricted funds or other property, trusts for the benefits
of such Indian. his heirs, ov other beneficiaries designated by him.
such trusis to be created by contracts or agreements by and be-
tween the Indian and incorporated trust companies or such
banks as may Dbe authorized by law to act as fiduciaries or
trustees: * * %
For a discussion of this Act see Chapter 23, sec. 10.

a0 36 Op. A. G. 98 (1929). If the Secretary, in violation of a statute,
invests funds due to a certain claxs of Indians. and a loss occenrs, Con-
gress and not the Secretary may provide for a reimbursement. 16 Op. A.
G. 31 (187R).

a1 Act of June 25, 1910, 36 Stat. 855,
747, 751752 (1931).

30236 Op. A. G. 98 (1929).

Mott v. United States, 283 U. S.

The Court of Appeals after quoting with approval from the
Sunderland *® case said:*™

If Congress, in the exercise of its guardianship, can go
to the extent approved in the Sunderland Case, we find no
difficulty in applying the act here in question to the dis-
position of the funds in the possession of the Secretary.
They came into his possession in the lawful course of his
supervisory power over the lands in question, and were
still in his possession at the time the act of Congress was
passed.  Assuming, therefore, without deciding, that tech-
nically the jurisdiction over this fund passed to the Okla-
homa court with the removal of the restrictions upon the
land, the court had not acquired such jurisdiction as to
place the fund beyond the control and power of Congress
to further restrict it in the hands of the Secretary. (P.
982.)

The authority of the Interior Deartment over individual Indian
nioneys is, generally a derivative authority. By virtue of the
control which the Department exercises over the alienation of
Indian landx and interests therein, conditions have been imposed
upon the manner in which proceeds derived from such lands are
to be handled. In some cases the statutes providing for the leas-
ing or alienation of individual lands specify that the proceeds
“shall be paid to the allottee or disposed of for his benefit under
regulations to be prescribed by the Secretary of the Interior.” *®
Other statutes do not refer specifically to the proceeds of transac-
tions subject to the approval of the Interior Department, but
confain broad language authorizing regulations covering the
fransaction which is construed to permit a comprehensive super-
vision of the proceeds derived therefrom.*®

Ordinarily the method of disbursement of restricted individual
Indian money is governed by the regulations issued by the De-
partment of the Interior’” In a few instances Congress pre-
=cribes the method and permissible purposes of such disburse-
ment.”®  For example, the Act of March 3, 1933,*° regulating the
disbursement of restricted individual money of members of the
Ute Indians of Utah wag designed to direct the expenditures of
the Indian moneys so as to assure permanent improvements or
other expenditures which will enable the Indians to become self-
supporting. It also provides:

That in cases of the aged, infirm, decrepit, or incapaci-
tated members their shares may be used for their proper
maintenance and support in the discretion of the Secretary
of the Interior.”®

302 Sunderland v, United States, 266 U. 8, 226 (1924).

304 King v. Ickes, 64 F. 2d 979 (App. D. C. 1933).

305 Act of June 25, 1910, sec. 8, 36 Stat. 855, 857, 25 U. S. C. 407 (sale
of timber on allotnments). And see sec. 4, 36 Stat. 855, 856, 25 U. 8. C.
403 (leases of trust allotments).

30 See, for example, Act of March 3, 1909, 35 Stat. 781, 783, 25 U. S. C.
396 (mining leases).

307 Sec Chapter 10, sec. 8.

308 Mermo. Sol. I. D., September 12, 1934,

309 47 Stat. 1488,

219 Ibid., p. 1489.
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SECTION 13. ADMINISTRATIVE POWER—MEMBERSHIP

A. AUTHORITY OVER ENROLLMENT

At various times Congress has delegated to the Department of
the Interior much of its sweeping power over the determination
of tribal membership.*® During the periods when the federal
policy was designed to break up the tribal organization, this
power was one of the most important administrative powers,
since the sharing in tribal property usually depended upon being
placed upon a roli prepared by the Department or subject to its
approval. At present, under the policy of encouraging tribal
organization, membership problems are not usually as crucial as
formerly.®™ However, they may be important for other purposes,
such as determining the right to vote in a tribal election. The
most important limitation on the Secretary’s power ** when the
tribe is still in existence is the principle that in the absence of
express congressional legislation to the contrary an Indian tribe
has complete authority to determine all guestions of its own
membership.**

The power of the Secretary to determine tribal membership
for the purpose of segregating the tribal funds was granted by
section 163 of title 25 of the United States Code,® which reads as
follows :

The Secretary of the Interior is authorized, wherever
in his discretion such action would be for the best interest
of the Indians, to cause a final roll to be made of the mem-
bership of any Indian tribe; such rolls shall contain the
ages and quantum of Indian blood, and when approved by
the said Secretary are declared to constitute the legal
membership of the respective tribes for the purpose of

311 See Chapter 19, sec. 4.

312 See Chapter 10, sec. 4.

313 The limitations on administrative power over membership are indi-
cated by an opinion of the Circuit Court of Appeals in Ezx parte Pero,
99 F. 2d 28 (C. C. A. 7, 1938) :

* * * Only Indians are entitled to be enrolled for the purpose
of receiving allotment and the fact of enrollment would be evi-
dence that the enrollee is an_ Indian. But the refusal of the
Department of Interior to enroll a certain Indian as a member of
a certain tribe is not necessarily an administrative determination
that the person is not an Indian. Moore’s mother failed to be
cnrolled as a St. Croix Indian because she was too young, not
because she was not an Indian. (Pp. 31-32.)

314 See Chapter 7, sec. 4. In matters affecting the distribution of
tribal funds and other property under the supervisory authority of the
Secretary, tribal action on membership is subject to the supervisory
authority of the Secretary. See Chapter 7, sec. 4; Sol. Memo. October
12, 1937 ; Sol. Memo. March 24, 1936, According to administrative prac-
tice, in doubtful cases the tribal action is regarded as controlling.

The Circuit Court of Appeals in Vezina v. United States, 245 Fed. 411,
415 (C. C. A. 8, 1917), said

The law did not call for the consent of the Indians to the mak-
ing of the list for allotment. That power was solely vested in
the commissioners, but they wisely m the main decided to take
the advice of an Indian council, *

a5 Citizenship in a tribe and tribal membershlp are sometimes used
synonymously. Seminole Nation v. United States, 78 C. Cls. 455 (1933).

The agent has the duty of preparing certain statistics concerning In-
dians under his charge. Sec. 4 of the Act of March 3, 1875, 18 Stat. 420,
449, 25 U, 8. C. 133, provides:

That hereafter, for the purpose of properly distributing the
supplies appropriated for the Indian service, it is hereby made
the duty of eaclhh agent in charge of Indians and having supplies
to distribute, to make out, at the commencement of each fiscal
year, rolls of the Indians entitled to supplies at the agency, with

* the names of the Indians and of the heads of families or lodges,
with the number in each family or lodge, and to give out supplies
to the heads of families., and not to the heads of tribes or bands,
and not to give out supplies for a greater length of time than one
week in advance.

Sec. 9 of the Act of July 4, 1884, 23 Stat. 76, 98, 25 U. S. C. 298, pro-
vides that the Indian agent shall submit in his annual report a census of
the Indians at his agency or upon the reservation under his charge, and
the number of school children between the ages of 6 and 16, the number
of school houses at his agency, and other data concerning the education
of the Indians,

¢ Act of June 30, 1919, sec, 1, 41 Stat. 3, 9.

segregating the tribal funds * * *, and shall be con-
clusive both as to ages and quantum of Indian blood: Pro-
vided, That the foregoing shall not apply to the Five Civ-
ilized Tribes or to the Osage Tribe of Indians, or to the
Chippewa Indians of Minnesota, or the Menominee Indians
of Wisconsin,

Treaties often provide for the payment of money to an Indian
of a tribe whose membership is ascertained by an administrative
autliority which shall examine and determine questions of fact
concerning the identity of the members.”™™ Statutes also impose
such duty upon the Secretary *® or a guasi judicial tribunal,®
whose determinations are subject to the approval of the Secre-
tary of the Interior. Such enrollments are presumptively cor-
rect,” and unless impeached by very clear evidence of fraud, mis-
take, or arbitrary action they are conclusive upon the courts.**

B. REMEDIES

Where the determination of membership in a tribe is left to
the Secretary of the Interior, his decision is final and cannot be
controlled by mandamus unless his act is arbitrary and in excess
of the authority cenferred upon him by Congress.™

It has also been held that the duty imposed upon him to restore
names to the tribal roll is not a mere ministerial act, but calls
for the determination of issues of fact and interpretations of law,
and that his decisions are not ordinarily subject to review or
controlled by mandamus, even though he is wrong or may change
his mind within the period allowed.*®

For example, the Secretary of the Interior was empowered by
section 2 of the Act of April 26, 1906,* to complete the rolls of
the Creek Nation, and his jurisdiction to approve the enrollment
ceased on the last day set by the statute. In United States ex rel.
Johnson v. Payne,”™ the Secretary liad approved the decision of
the Commissioner of the Five Civilized Tribes and then reversed
it and ordered the name of the petitioner stricken from the rolls.
The Supreme Court said :

* % * YWhile the case was before him he was free to
change his mind, and he might do so none the less that he
had stated an opinion in favor of one side or the other. He
did not lose his power to do the conclusive act, ordering
and approving an enrollment, Garfield v. Goldsby, 211 U. S.
249, until the act was done. New Orleans v. Paine, 147
U. 8. 261, 266. Kirk v. Olson, 245 U. 8. 225, 228, The
petitioners’ names never were on the rolls. The Secretary
was the final judge whether they should be, and they can-
not be ordered to be put on now, upon a suggestion that

75 Op. A. G. 320 (1851).

s8 Act of June 4, 1920, 41 Stat. 751 (Crow). See Cully v. Mitchell,
37 F. 2d 493 (C. C. A. 10, 1930) United States v. Wildcat, 244 U. 8. 111
(1917).

29 United States v. Wildcat, 244 U. 8. 111 (1917).

320 Unless Congress confers authority upon the Secretary to inquire into
the validity of the enrollment of a person whose name appears on the
final rolls, the rolls must be regarded as determinative of legal member-
ship in the tribe at the time the rolls were completed and closed. See
Op. Sol. 1. D., M.27759, January 22, 1935.

3 United States ex rel. West v. Hitchcock, 205 U. S. 80 (1907). The
Secretary has been held not to have the power to strike names from the
roll without giving notice and an opportunity to be heard. Garfield v.
United States exr rel. Goldsby, 211 U. 8. 249 (1908). It has been held
that he has power, after such notice and hearing, to strike from the rolls
names which have been placed thereon through fraud or mistake. Lowe
v. Fisher, 223 U. S. 95 (1912).

Determinations of the Dawes Commission were subject to attack for
extrinsic fraud or mistake. 7'ger v. Twin State Oil Co., 48 F. 24 509
(C. C. A. 10, 1931).

322 Garfield v. United States ew rel. Goldsby, 211 U. S. 249 (1908).
United States ex rel. West v. Hitchcock, 205 U. S. 80 (1907).

33 Stookey v. Wilbur, 58 F. 2d 522 (App. D. C., 1932).

324 34 Stat. 137.

3% 253 U. 8. 209 (1920).

See
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the Secretary made a mistake or that he came very near to
giving the petitioners the rights they claim. (P. 211).

In the absence of fraud, or arbitrary action, the courts will not
issue a mandamus directed against the Secretary of the Interior
if the question involves the exercise of judgment and discretion.
The Supreme Court, in the case of Wilbur v. United States ex
rel. Kadrie,”™ decided that the duty of determining to whom pay-

30281 U. 8. 206 (1930).
the Supreme Court, said:

Mr. Justice Van Devanter, speaking for

If at the time of the decision in 1927 the Secretary of the
Interior was without power to reconsider and revoke the decision
of 1919, it well may be that the relators would be entitled to the
relief by mandamus which they seek.® But there was no such
want of power. The decision in 1919 was, not a judgment pro-
nounced in a judicial proceeding, but a ruling made by an execu-
tive officer in the exertion of administrative authority. That
authority was neither exhausted nor terminated by its exer-
tion on that occasion, but was in its nature continuing. Under
it the Secretary who made the decision could reconsider the
matter and revoke the decision if found wrong ; and so of his suc-
cessor. The latter was charged, no less than the former had
been, with the duty of sugervising the payment of the interest
annuities and of causing them to be distributed among those en-
titled to them and no others; and if he found that individuals not
so entitled were sharing in the annuities by reason of a mistaken
or erroncous ruling of the former his authority to revoke that
ruling and stop further payments under it was the same as if it
had been his own act.® The powers and duties of such an office
are impersonal and unaffected by a change in the person holding
it. (Pp. 216-217.)

* * * * *

Mandamus is employed to compel the performance, when re-
fused, of a ministerial duty, this being its chief use. It also is
employed to compel action, when refused, in matters involving
judgment and discretion, but not to direct the exercise of judg-
ment or discretion in a particular way nor to direct the retraction
or reversal of action already taken in the exercise of either.?

The duties of executive officers, such as the Secretary of the
Interiqr, usually are connected with the administration of statutes
which mugt be read and in a sense construed to ascertain what is
required. But it does not follow that these administrative duties
all involve judgment or discretion of the character intended by
the rule just stated. Where the duty in a particular situation is
so plainly prescribed as to be free from doubt and equivalent to a
pasitive command it is regarded as being so far ministerial that
ity performance may he compelled by mandamus, unless there be
provision or implication to the contrary.® But where the duty
is not thus plainly prescribed but depends upon a statute or stat-
utes the construction or application of which is not free from
daubt, it is regarded as involving the character of judgment or
digcretion which cannot be controlled by mandamus.® (Pp. 218-
219.)

* * * * *

The questions mooted before the Secretary and decided by him
were whether the fund is a tribal fund, whether the tribe is still
existing and whether the distribution of the annuities is to be
confined to members of the tribe, with exceptions not including
the relators. These are all questions of law the solution of
which requires a construction of the act of 1889 and other related
acts. A peading of these acts shows that they fall short of plainly
requiring that any of the questions be answered in the negative and
that.in some aspects they give color to the affirmative answers
of the Secretary. That the construction of the acts insofar as
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ments shall be made of certain interest annuities accruing to the
Chippewa Indians rested with the Secretary of the Interior and
not with the courts.

Where the Secretary has nothing but a ministerial duty to per-
form, the court in a proper case will award a writ of mandamus.*”

they have a bearing on the first and third questions is sufficiently
uncertain to involve the exercise of judgment and discretion is
rather plain. The sccond question is more easily answered, for
not only does the act of 1889 show very plainly that the purpose
was to accomplish a gradual rather than an immediate transition
from the tribal relation and dependent wardship to full emancipa-
tion and individual responsibility, but Congress in many later
acts—some near the time of the decision in question—has recog-
nized the continued existence of the tribe.’® This recognition was
respected by the Secretary and is not open to question heret
With the tribe still existing the criticism by counsel for the rela-
tors of the Secretary’s decision in other particulars loses much
of its force. (Pp. 221-222))

8 United States v. Schurz, 102 U. 8. 378, 402-403; Noble v.
Union River Logging R, R.,147 U. 8. 167, 171 ; Garfleld v. Goldsby,
211 U. 8. 249, 261-262.

S West v. Standard Oil Co., 278 U. 8. 200, 210 ; Beley V. Naph-
taly, 169 U. S. 353, 364 ; Knight v. U. 8. Sand Association, 142 U,
S. 161, 181-182 ; New Orleans v. Paine, 147 U. 8. 261, 266 ; Greena-
meyer V. Coale, 212 U. S, 434, 442; Parcher v. Qillen, 26 L. D. 34,
43; Aspen Consolidated Mining Co. v. Williams, 27 L. D. 1, 10-11.
And see Pearsonsg v. Williams, 202 U, S. 281, 284285,

7 Commissioner of Patents v, Whiteley, 4 Wall. 522, 534 ; United
States ex rel. v. Black, 128 U. 8. 40, 48 ; Riverside 0il Co. V.
Hitchcock, 190 U. S. 316, 324-325; Louisiana v. McAdoo, 234
U. S. 627, 633 ; Interstate Commerce Commission V. Waste Mer-
chant Ass’n, 260 U. S, 32, 34.

8 Roberts v. United States, 176 U. S. 221, 231 ; Lane v. Hoglund,
244 U. 8. 174. 181; Work v. McAlester-Edwards Co., 262 U. 8.
200, 208; Work v. Lynn, 266 U. S. 161, 168, et seq., Wilbur V.
Krushnic, 280 U. S. 306.

? Riverside Oil Co. V. Hitchcock, 190 U. S. 316, 324-325; Ness
V. Fisher, 223 U. S. 683, 691; Knight v. Lane, 228 U. 8. 6, 13;
Lane v. Mickadiet, 241 U. S. 201, 208, 209 ; Alaska Smokeless Coal
Jo. v. Lane, 250 U. 8. 549, 5565 ; Hull v. Payne, 254 U. S. 343, 347 ;
Work v. Rives, 267 U. 8. 175, 183-184. And see United States
ex rel. v. Hitchcock, 205 U. 8. 80, 86.

10 Acts of August 1, 1914, ¢. 222, 38 Stat, 592 ; May 18, 1916, c.
125, 39 Stat. 135 ; March 2, 1917, c. 146, 39 Stat. 979 ; May 25, 1918,
c. 86, 40 Stat. 572; June 30, 1919, c. 4, 41 Stat. 14; February 14,
1920, c. 75, 41 Stat. 419; November 19. 1921, c. 135, 42 Stat.
221 ; January 30, 1925, c. 114, 43 Stat. 798; February 19, 1926,
c. 22, 44 Stat., P. 2, 7; March 4, 1929, c. 705, 45 Stat. 1584,

u United States v. Holiday. 3 Wall. 407, 419 ; United States V.
%iclécré,sélsglg. S. 432, 445 ; Tiger V. Western Investment Co., 221

The same principle has been applied to many discretionary acts of the
Commissioner of Indian Affairs, 24 L. D. 323 (1897). See also Lane V.
Morrison, 246 U. S. 214 (1918); Quick Bear V. Leupp, 210 U. S. 50
(1908).

Generally a suit will fail if a subordinate officer and not the Secretary
of Interior is made defendant. Moore v. Anderson, 68 F. 2d 191 (C. C. A.
9, 1933). Hence a suit to compel the superintendent of an agency to
supplement the tribal rool will be dismissed because the Secretary is a
necessary party. Webster v. Fall, 266 U. S. 507 (1925},

327 Garficld v. United States ex rel. Goldsby, 211 U. S. 249 (1908).
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SECTION 1. INTRODUCTION

That state laws® have no force within the territory of an
Indian tribe in matters aftecting Indians is a general proposi-
tion that has not been successfully challenged, at least in the
United States Supreme Court, since that Court decided, in
Worcester v. Georgia,” that the State of Georgia had no right
to imprison a white man residing on an Indian reservation,
with the consent of tribal and federal authorities, who refused
to conform to state laws governing Indian affairs. In that case
the court declared, per Marshall, C. J.:

The Cherokee nation, then, is a distinet community,
oceupying its own territory, with boundaries accurately
described, in which the laws of Georgia can have no force,
and which the citizens of Georgia have no right to enter,
but with the assent of the Cherokees themselves, or in
conformity with treaties, and with the acts of congress.
(P. 560.)

The State of Georgia never did carry out the mandate of the
Supreme Court in this case,® and many other state courts and
state legislutures since the decision in this case have likewise
refused to acknowledge the implications of the decision. Never-
theless, when critical cases have been presented to the United
States Supreme Court, the principles laid down in Worcester v.
Georgia have been repeatedly reaffirmed.*

The reasons judicially advanced for this incapacity of the
states to legislate on Indian affairs have been variously formu-

1 Specific bodies of state law are dealt with in other chapters of this
work. Thus, state laws involving questions of diserimination against
Indians, in the matter of franchise or in other respects, are dealt with
in Chapter 8. State laws of inlieritance are considered in Chapters 10
and 11. State laws on taxation are analyzed in Chapter 13. Those
state laws which deal with Indian hunting and fishing rights are
treated in Chapter 14, sec. 7. Chapter 15 touches upon state laws
relating to recognition or protection of tvibal propertyv. C(hapters 18
and 19 deal respectively with criminal and civil jurisdiction of state courts
as well as federal and tribal courts.

26 Pet. 515 (1832).

3 See Chapter 7, sec, 2. Cf. Report and Remonstrance of the Legis-
lature of Georgia, Sen. Doc. No. 98, 21st Cong., 1st sess. (March 8, 1830).

4+ For an analysis of these cases, see F. S. Cohen, Indian Rights and
the Federal Courts (1940), 24 Minn, L. Rev. 146.
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lated in differemtt cases, although the actual decisions of the
Supreme Court have followed a eonsistent pattern. One of the
most persuasive considerations as to the lack of state power is
the inclusion in enabling acts and state constitutions of express
disclaimers of state jurisdiction over Indian lands.® One of the
most famous statements explanatory of the limitations upon state
power in this field is the statement in United States v. Kagama,’
a case which upheld the constitutionality of congressional
legislation on offenses between Indians comimitted on an Indian
reservation :

It seems to us that this is within the competency of
Congress. These Indian tribes are the wards of the na-
tion. They are communities dependent on the United
States. Dependent largely for their daily food. De-
pendent for their political rights. They owe no alle-
giance to the States, and receive from them no protec-
tion. Because of the local ill feeling, the people of the
States where they are found are often their deadliest
enemies. From their very weakness and helplessness,
so largely due to the course of dealing of the Federal
Government with them,” and the treaties in which it has
been promised, there arises the duty of protection, and
with it the power. This has always been recognized by
the Executive and by Congress, and by this court, when-
ever the question has arisen.

* * & * *

se¢*  * % gajd Indian lands shall remain under the absolute juris-
diction and control of the Congress of the United States * * *
Act of July 16, 1894, sec. 3, 28 Stat. 107, 108 (Utah). Accord: Act
of June 20, 1910, secs. 2, 20, 36 Stat. 557 (New Mexico and Arizona).
And ¢f. Act of June 16, 1906, scc. 28, 34 Stat. 267, 281 (Oklahoma).

118 U. 8. 375 (1886).

7The owmission of this comma in the official United States Report has
created some confusion as to the meaning of this sentence. Without
the comma, the sentence seems to suggest that the weakness and help-
lessness of the Indians is due in part to treaties and that it is because
of the weakness and helplessness of the Indians that the Federal Gov-
ernment may eXercise the power of protection. With the comma, the
sentence suggests rather that the factual situation of weakness and help-
lessness is only part of the Dasis of legal power, the other, and legally
more important, basis being the obligations assumed by the United States
towards Indian tribes by treaty. This comma is found in the Supreme
Court Reporter edition of the opinion (6 Sup. Ct. 1109).
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The power of the General Government over these
remnants of a race once powerful, now weak and dimin-
ished in numbers, is necessary to their protection, as well
as to the safety of those among whom they dwell. It
must exist in that government, because it never has
existed anywhere else, because the theater of its exercise
is within the geographical limits of the United States,
because it has never been denied, and because it alone
can enforce its laws on all the tribes. (Pp. 383-385.)

Insofar as this argument relies upon treaties it is legally
unassailable, for the treaties made between the Federal Govern-
ment and the Indian tribes are part of the supreme law of the
land® and, as we have already noted, these treaties quite gen-
erally promised the tribes, either expressly or by implication,
that they would not be subject to the sovereignty of the
individual states, but would be subject only to the Federal
Government.

On the other hand, insofar as the opinion in the Kagama
case relies upon the factual helplessness of the Indians, the
enmity of the state populations, and the impossibility of state
control, serious questions may be raised both as to the validity
of the argument and as to its scope and application, when the
factual premises noted no longer correspond to the facts. It

8 United States v. Forty-Three Gallons of Whiskey. 93 U. S. 188 (1876) :
Worcester v. Georgia, 6 Pet. 515 (1832); Fellows v. Blacksmith, 19
How, 366 (1856); United States v. New York Indians, 173 U. S. 464
(1899). See United States v. Winans, 198 U. 8. 371, 379, 384 (1905).
Cf. United States v. Rio Grande Dam and Irrigation Co., 174 U. S.
690, 703 (1899); United States v. Rickert, 188 U. 8. 432, 437, 438
(1903) ; United States v. Seminole Nation, 299 U. 8. 417, 428 (1937),
cert. granted 299 U. S. 526 ; Wallace v. Adams, 204 U. 8. 415 (1907).

See Chapter 3, sec. 3.
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would, however, be a digression at this point to analyze the
various doctrines advanced in support of the conclusion that,
within the Indian country in matters affecting Indians, federal
law applies to the exclusion of state law.’

It is enough for the present to note that the domain c¢f
power of the Federal Government over Indian affairs marked
out by the federal decisions is so complete that, as a practical
matter, the federal courts and federal administrative oflicials
now generally proceed from the assumption that Indian affairs
are matters of federal, rather than state, concern, unless the
contrary is shown by act of Congress or special circumstance.
Thus, without questioning the constitutional doctrine that states
possess original and complete sovereignty over their own terri-
tories «ave insofar as such sovereignty is limited by the Federal
Constitution, a sense of realism must compel the conclusion that
control of Indian affairs has been delegated, under thie Consti-
tution, to the Federal Government and that state jurisdiction
in any matters affecting Indians can be upheld only if one of
two conditions is met: either that Congress has expressly dele-
gated back to the state, or recognized in the state, some power
of government respecting Indians; or that a question involving
Indians involves non-Indians to a degree which calls into play
the jurisdiction of a state government. Of these two situations,
the former is undoubtedly more definite and therefore simpler
to analyze. Such an analysis requires a listing of the acts of
Congress which confer upon the states, or recognize in the
states, specific powers of government with respect to Indians.

? For further discussion of these doctrines see Chapter 4, sece. 2, and
Chapter 5.

SECTION 2. FEDERAL STATUTES ON STATE POWER

It will be convenient to group the federal statutes which
grant or recognize state power over Indian affairs into two
categories: (a) Those that apply throughout the United States;
and (b) those that apply only to particular tribes or areas.

A. GENERAL STATUTES

The most important field in which state laws have been
applied to Indians by congressional fiat is the field of inherit-
ance. In the absence of federal legislation, it is established
that all questions relating to descent and distribution of the
property of individual Indians are governed by the laws and
customs of the tribe to which the Indians belong.® A given
tribe may, of course, adopt such state laws as it considers
‘,‘s"uitable, and it may do this either by ordinance,” or, in
conjunction with the Federal Government, by treaty*® With-
out such action of the tribal or the Federal Government, state
laws of inheritance have no application to Indians residing on
an Indian reservation.

This situation, however, has been greatly changed by con-
gressional legislation affecting Indians to whom reservation
lands have been allotted in severalty. The most important por-

10 See Chapter 7, sec. 6 and Chapter 11, sec. 6.

11 8ee 55 1. D. 14, 42 (1934). See also Chapter 7, sec. 6.

12 Thus, e. g., Article 8 of the Treaty of February 27, 1867, with the
Pottawatomie Indians, 15 Stat. 531, 533 provides:

Where allottees under the treaty of eighteen hundred and
sixty-two shall bave died, or shall hereafter decease, if any dis-
pute shall arise in regard to heirship to their property, it shall
be competent for the business committee to decide such ques-
tion, taking for their rule of actioni the laws of inheritance of the
State of Kansas * * *, -

tion of this congressional legislation is contained in Section 5
of the General Allotment Act,® providing:

That upon the approval of the allotments provided for
in this act by the Secretary of the Interior, he shall
cause patents to issue therefor in the name of the allot-

1324 Stat. 388, 389; amended Act of March 3, 1901, sec. 9, 31 Stat.
1058, 1085 ; 25 U. 8. C. 348,

This section as originally enacted, also provided :

That the law of descent and partition in force in the State or
Territory where such lands are situate shall apply thereto after
patents therefor have been executed and delivered, cXcept as
herein otherwise provided ; and the laws of the State of Kansas
regulating the descent and partition of real estate shall, so far as
practicable, apply to all lands in the Indian Territory which may
be allotted in severalty under the provisions of this act.

The General Allotment Act expressly exempted from its operation the
territory occupied by the Five Civilized Tribes and the Miamies and
Peorias, and Sacs and Foxes in the Indian Territory, now a part of the
State of Oklahoma, and also the reservation of the Seneca Nation of
New York Indians in the State of New York, as to which see United
States ex rel. Kennedy v. Tyler, 269 U. S, 13 (1925), aff'g. United States
ex rel. Pierce v. Waldow, 294 Fed. 111 (D. C. W, D, N. Y. 1923). See
also New York v. Dibble, 21 How. 366 (1858).

The Confederated Wea. Kaskaskia, Peoria, Piankeshaw, and Western
Miamies were allotted under the Act of March 2, 1889, 25 Stat. 1013,
but by that Act, the provisions of the General Allotment Act were
extended to these tribes. The same is true as to other tribes allotted
under special acts of Congress, such for instance as the Chippewas of
Minnesota, who were allotted under the Act of January 14, 1889, 25 Stat.
642, in accordance with the provisions of the General Allotment Act.
The Quapaw Indians were allotted under the Act of March 2, 1895 28
Stat. 876, 807, without reference to the General Allotment Act, and would
seem to have been excluded from the provisions of that Act, so that the
laws of Kansas did not apply to them.

The Sacs and Foxes were allotted under the Act of February 13, 1891,
26 Stat. 749, and under the provisions of that Act they became subject
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bate,” acquisition of water rights,” recording laws,” and liens
upon cut timber.*®

In Oklahoma there has been a particularly broad devolution
of powers to the state government.® The organs of the state

2% Act of April 30, 1888, 25 Stat. 94, 98 (Sioux); Act or March 2,
1889, 25 Stat. 888, 891 (Sioux) ; Act of January 12, 1891, 26 Stat. 712
(Mission) ; Act of February 13, 1891, 26 Stat. 749, 751 (Sac and Fox) ;
Act of June 28, 1906, 34 Stat. 539 (Osage) ; Act of April 18, 1912, 37
Stat. 86 (Osage) ; Act of June 14, 1918, 40 Stat. 606 (Five Civilized
Tribes) ; Act of February 27, 1925, 43 Stat. 1011 (Osage). For a dis-
cussion of the provisions of these acts see Op. Sol. I. D., M.18008, De-
cember 18, 1925; Op. Sol. I. D., October 4, 1926 ; Op. Sol. 1. D., D—46929,
September 30, 1922 ; Op. Sol. 1. D., M.24293, June 19, 1928,

26 Act of March 3, 1905, 33 Stat. 1016, 1017 (Shoshone) discussed In
re Parkins, 18 F. 2,, 642, 643 (D. C. D. Wyo. 1926).

27 Act of February 19, 1875, 18 Stat. 330, 331 (Seneca).

2 Act of March 31, 1882, 22 Stat. 36, 37 (Wisconsin).

2 See Chapter 23, secs. 3-10.
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government however, in exercising such powers have been con-
sidered federal agencies. Thus in Parker v. Richard® the Su-
preme Court, in referring to the authority of the county courts
of Oklahoma under section 9 of the Act of May 27, 1908,” said:

* % % That the agency which is to approve or not is a

state court is not material. It is the agency selected by
Congress and the authority confided to it is to be exercised
in giving effect to the will of Congress in respect of a mat-
ter within its control. Thus in a practical sense the court
in exercising that authority acts as a federal agency ; and
this is recognized by the Supreme Court of the State.
Marcy v. Bourd of Commissioners, 45 Oklahoma 1. (P.
239.)

20250 U. 8. 235 (1919).
3135 Stat. 312, 315.

SECTION 3. RESERVED STATE POWERS OVER INDIAN AFFAIRS

While the general rule, as we have noted, is that plenary
authority over Indian affairs rests in the Federal Government
to the exclusion of state governments, we have likewise noted
two major exceptions to this general rule: First, where Con-
gress has expressly declared that certain powers over Indian
affairs shall be exercised by the states, and second, where the
matter involves non-Indian questions sufficient to ground state
jurisdiction.

In proceeding to analyze this latter exception to the generel
rule, we may note that in point of constitutional doctrine, the
sovereignty of a state over its own territory * is plenary and
therefore the fact that Indians are involved in a situation,
.directly or indirectly, does not ipso facto terminate state power.
State power is terminated only if the matter is one that falls
within the constitutional scope of exclusive federal authority.*

A case in which the factors of situs, person and subject
matter all point to exclusive federal jurisdiction, as, for exam-
ple, in a transaction involving a transfer of restricted property
between Indians on an Indian reservation, the basis of exclusive
federal power is clear. On the other hand, where all three
factors point away from federal jurisdiction, the power of the
state is clear. There exists, however, a broad twilight zone
in which one or two of the three elements noted—situs, person
and subject matter—point to federal power and the remainder
to state power. These are the situations which require analysis
and the various combinations of these factors present six
situations for consideration.

(A) Indian outside Indian country engaged in non-federal
transaction.

(B) Indian outside Indian country engaged in federal
transaction.

(C) Indian within Indian country engaged in non-federal
transaction.

(D) Non-Indian outside Indian country engaged in fed-
eral transaction.

(E) Non-Indian in Indian country engaged in federal
transaction.

(F) Non-Indian in Indian country engaged in non-federal
transaction.

A brief discussion of these six type-situations is in order.

32 Ordinarily an Indian reservation is considered part of the territory
of the state. Utah and Northern Railway v. Fisher, 116 U, S. 28 (1885).
But in some cases, the enabling act or other congressional legislation,
or the state constitution itself, declares that Indian reservations shall
not be deemed part of the territory of the state. See, for example,
The Kansas Indians, 5 Wall. 737 (1866) ; Harkness v. Hyde, 98 U. 8.
476 (1878), qualified in Langford v. Monteith, 102 U. 8. 145 (1880).

33 See sec, 1, supra; and see Chapter 5.

A. INDIAN OUTSIDE INDIAN COUNTRY ENGAGED IN
NON-FEDERAL TRANSACTION

It is undoubtedly true, as a general rule, that an Indian who
is “off the reservation” is subject to the laws of the state or ter-
ritory in which he finds himself, to the same extent that a non-
Indian citizen or alien would be subject to those laws.**

B. INDIAN OUTSIDE INDIAN COUNTRY ENGAGED IN
FEDERAL TRANSACTION

To the general rule set forth in the preceding paragraph, an
exception must be noted. If the subject matter of the trans-
action is a subject matter over which Congress has asserted its
constitutional power, the state must yield to the superior power
of the nation.*® For example, Congress has taken the position
that its constitutional concern with Indian tribes requires a
prohibition of sales of liquor to all “ward” Indians, even outside
of Indian reservations, and the courts have upheld this exercise
of power.*® Under the circumstances, any state interference
with this prohibition would undoubtedly be held invalid.

A second example may be found in the realm of restricted
personal property of Indians. Where, for example, a herd of
cattle is held by an Indian or an Indian tribe subject to federal
restrictions upon slienation,” it seeins clear that the removal of
the property from the reservation would not free it from such
federal restrictions, and any state laws or proceedings incon-
sistent with federal control would be clearly unconstitutional.*

The line between federal transactions which are of such con-
cern to the Federal Government that the state cannot legislate
in the matter and other transactions on which the state is per-
mitted to legislate, is not always easy to draw. Where, for

3% Hunt v. State, 4 Kan, 60 (1866) (murder of Indian by Indian) ;
In re Wolf, 27 Fed. 606, 610 (D. C. Ark. 1886) (conspiracy by Indians
to obtain money by false pretences from Indian nation in D. C.) ; State
v. Williams, 13 Mont. 335, 43 Pac. 15 (1895) (murder of Indian by
Indian) ; Pablo v. People, 23 Colo. 134, 46 Pac. 636 (1896) (murder of
Indian by Indian) ; State v. Spotted Hawk, 22 Mont. 33, 55 Pac. 1026
(1899) (murder of white man by Indian); State v. Little Whirlwind,
22 Mont. 425, 56 Pac. 820 (1899) (murder of white man by Indian) ;
Ez parte Moore, 28 S. D, 339, 133 N. W, 817 (1911) (murder of Indian
by Indian on public domain allotment), commented on in Ann. Cas.
1914 B, 648, 652. And see state cases collected in Note 13, Ann. Cas. 192.

35 See Chapter 7, sec. 9, fn. 213; and see Chapter 18, sec. 2. Cf. The
Kansas Indians, 5 Wall. 737, 755, 756 (1866), “If under the control of
Congress, from necessity there can be no divided authority. * * *
There can be no question of State sovereignty in the case, * *

36 See Chapter 17, sec. 3.

37 See Chapter 10, sec. 12.

38 Of. United States v. Cook, 19 Wall. 591 (1873) ; Pine River Logging
Co. v. United States, 186 U. S. 279 (1902) (tribal timber illegally
alienated) ; discussed in Chapter 15, sec. 15,
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New York v. Dibble,”" where the Supreme Court, in upholding a
state prohibition against trespass upon Indian lands, declared:

The statute in question is a police regulation for the
protection of the Indians from intrusion of the white
people, and to preserve the peace. It is the dictate of a
prudent and just policy. Notwithstanding the peculiar
relation which these Indian nations hold to the Govern-
ment of the United States, the State of New York had the
power of a sovereign over their persons and property, so
far as it was necessary to preserve the peace of the
Commonwealth, and protect these feeble and helpless
bands from imposition and intrusion. The power of a
State to make such regulations to preserve the peace of the
community is absolute, and has never been surrendered.
The act is therefore not contrary to the Constitution of
the United States. (P. 370.)

Other cases have applied this rule to state laws forbidding sale
of liquor to Indians,” and to other protective and ancillary
legislation.®

F. NON-INDIAN IN INDIAN COUNTRY ENGAGED IN
NON-FEDERAL TRANSACTION

The mere fact that the locus of an event is on an Indian
reservation does not prevent the exercise of state jurisdiction
where the parties involved are not Indians and the subject
matter of the tramnsaction is not of federal comncern. Thus, it
has been held that murder of a non-Indian by a non-Indian on
an Indian reservation, in the absence of express federal legis-
lation to the contrary, is a matter of exclusive state jurisdic-
tion.” Likewise the validity of state taxation of personalty
of a non-Indian within Indian country has been sustained.”

G. SUMMARY

The rules applicable to each of the foregoing types of situa-
tions arc not established beyond the possibility of doubt, and
they leave much room for debate in defining the three factors
in terms of which these ruies have been formulated: “Indian,” *

5721 How. 366 (1858). See Chapter 15, sec. 10C.

53 State v. Kenney, 145 Pac. 450 (Wash. 1915) ; State v. Mamlock,
58 Wash. 631, 109 Pac. 47 (1910).

% See State v. Wolf, 145 N. C. 440, 59 8. E. 40 (1907) (upholding
state law requiring scliool aftendance of Eastern Cherokee Indians),
commented ou in Note, Ann. Cas. 1915D, 371.

% United States v. McBratney, 104 U. 8. 621 (1881); Draper v.
United States, 164 U. S. 240 (1896) ; and see Chapter 7, sec. 9 and
Chapter 18, scc. 6.

St Thomas v. QGay, 169 U. 8. 264 (1898). And see Chapter 13, sec. 4.

62 The definition of “Indian” is considered in Chapter 1, sec. 2. On
the question of the applicability of state laws, special importance
should be assigned to the cases which suggest that when tribal exist-
cunee ceases, Indians cease to be under federal jurisdiction and become
subject to state control.

See opinion of Mr. Justice Johnson in Fletcher v. Peck, 6 Cranch.
87, 146 (1810), and opinion of Mr. Justice McLean in Worcester v.
Georgin, 6 Pet. 515, 580 (1832). See also Scott v. Sanford, 19 How.
393 (1857), where the Supreme Court, with reference to the Indians,
said:

* * * and if an individual should leave his nation or tribe,
and take up his abode among the white population, he would be
entitled to all the rights and privileges which would belong to
an emigrant from any other foreign pcople. (P. 404.)
See also dicta in The Cherokee Trust Funds, 117 U. S. 288, 309 (1886)
to the effect that the so-called Eastern Band of Cherokee Indians who
separated themselves from the main body of the Cherokee Nation in
its migration to the West, became “bound”’ to the state laws of North
Carolina. See also and c¢f. United States v. Boyd, 83 Fed. 547 (C. C. A.
4, 1897) ; United States v. Wright, 53 F. 2d 300 (C. C. A. 4, 1931);
and United States v. Colvard, 89 F. 2d 312 (C. C. A. 4, 1937), to the

267785—41——10
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“Indian country, and “transaction of federal concern. But
these are questions elsewhere treated,”” and the views above
expressed on the various combinations of factors mnecessary to
support state jurisdiction on Indian matters are probably as
close to the actual decisions as any simple scheme can come.
The foregoing sections may be summarized in two propositions:

93 63 9% 64

(1) In matters involving only Indians on an Indian res-
ervation, the state has no jurisdiction in the ab-
sence of specific legislation by Congress.

(2) In all other cases, the state has jurisdiction unless
there is involved a subject wmatter of special fed-
eral concern.

effect that these Indians having been recognized and treated by the
Federal Government as a tribe must be regarded as such. For a more
extended discussion of tribal exXistence and its termination see Chapter
14, secs. 1 and 2. On the right of expatriation see Chapter 8, sec.
10B(1).

Also see Ew parte Kenyon, 14 Fed. Cas. No. 7720 (C. C. W. D. Ark,,
1878) :

* * * When the members of a tribe of Indians scatter them-
selves among the citizens of the United States, and live among
the people of the United States, they are merged in the mass of
our people, owing complete allegiance to tlie government of the
United States and of the states where they may reside, and,
equally with the citizens of the United States and of the several
states, subject to the jurisdiction of the courts thereof. Kz purte
Reynolds [Case No. 11,7191 ; United States v. Elm |Id. 15,048]
* * * opinion by Wallace, J. (Senate Report 268, 41st Cong.
3d sess.) p. 11; 2 Story Const. § 1933, Dred Scott v. Sandford, 19
How. [60 U. S.] 404.

And see cases collected in Note 13 Ann. Cas. 192,193,

A unique situation exists with respect to the Sac and Fox Indians of
ITowa. The State of Iowa, which had exercised jurisdiction over these
Indians and which beld title to their land in trust for them, trans-
ferred to the Federal Government ‘exclusive jurisdiction of the Saec
and Fox Indians residing in Iowa and retaining the tribal relation,
and of all other Indians dwelling with them * * *.’ (Act of Febru-
ary 14, 1896, Acts 26th General Assembly, p. 114.) The state, however,
reserved from such transfer jurisdiction of ecrimes against the state
laws committed within the reservation by Indians or others. In Peters
v. Malin, 111 Fed. 244 (C. C. Iowa, 1901) it was held that this reserva-
tion of authority in the state did not affect the exclusive jurisdiction of
the Federal Government over the relation of the Indians among them-
selves. See, on this question, Memo. Sol. I. D. June 15, 1940.

Also see In re Now-ge-2huck, 69 Kans. 410, 76 Pac. 877 (1904) ; State
v. Big Sheep, 75 Mont. 219, 243 Pac. 1067 (1926) ; State v. Williams,
13 Wash, 335, 43 Pac. 15 (1895) ; State v. Howard, 33 Wash, 250, T4
Pac. 382 (1903) ; State v. Nimrod, 30 S. D. 239, 138 N. W. 377 (1912),

Indians residing in Maine, while they bave a communal organization
for tenure of property and local affairs, are deemed by the courts of
the state to be without political organization and to be subject, like
other individuals, to game laws of the state. State v. Newell, 84
Maine 465, 24 Atl. 943 (1892).

It was believed at one time that the grant of citizenship to individual
Indians, whether by an act of Congress or by the provisions of a
treaty, had the effect of terminating tribal relations, placing the Indians
beyond the power of Congress, and subjecting them to state jurisdiction.
This view was taken by the United States Supreme Court in the famous
case, Matter of Heff, 197 U. 8. 488 (1905). Later, however, this ruling
was ignored in Hallowell v. United States, 221 U. 8. 317 (1911) and
United States v. Sandoval, 231 U. S. 28 (1913), and finally expressly
overruled in United States v. Nice, 241 U. 8. 591 (1916). See, in this
connection, Chapter 8, secs. 2C and 10B(1).

% See Chapter 1, sec. 3; Chapter 18, sec. 2.

¢t Se¢ Chapter 13, sec. 1A ; Chapter 14, sec. 7. As noted in the dis-
cussion above, the term “transactions of federal concern” is used to
cover matters over which the power of the Federal Government has
been exercised, whether through legislation, through authorized admin-
istrative action, or in any other valid manner. The content of the
term is therefore to be found in the materials discussed in various other
chapters, particularly Chapters 5, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
and 19.

& See fns. 62, 63, and 64, supra.
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THE SCOPE OF TRIBAL SELF-GOVERNMENT!

TABLE OF CONTENTS

Page
Section 1. Introductron____ . ______ 122
Section 2. The dertvation of tribal powers_. . ____ o 122
Section 3. The form of tribal government . ________ 126

Section 4. The power to determine tribal membership____ . 133
Section 5. Tribal regulation of domestic relations_ . ______ 137
Section 6. Tribal control of descent and distribution_______ 139

Page

Sectton 7. The taxing power of an Indian tribe___ . ______ 142

Section 8. Tribal powers over property_ .. _________ 143

Section 9. Tribal powers tn the administration of justice__. 145
Section 10. Statutory powers of tribes in Indian administra-

on. ... 149

SECTION 1. INTRODUCTION

The Indian’s right of self-government is a right which has
been consistently protected by the courts, frequently recognized
and intermittently ignored by treaty-malkers and legislators, and
very widely disvegarded by administrative officials. That such
rights have been disregarded is perhaps due more to lack of
acquaintance with the law of the subject than to any drive for
increased power on the part of administrative officials.

The most basie of all Indian rights, the right of self-govern-
ment. is the Indian’s last defense against administrative oppres-
sion, for in a realm where the states are powerless to govern
and wheve Congress, occupied with more pressing national
affairs, cannot govern wisely and well, there remains a large
no-man’s-land in which government can emanate only from offi-
cials of the Interior Department or from the Indians them-
selves. Self-government is thus the Indians’ only alternative to
rule by a government department.

Indian self-governinent, the decided cases hold, includes the
power of an Indian tribe to adopt and operate under a form of
government of the Indians’ choosing, to define conditions of

1This chapter is so largely based upon the opinion of Solicitor Margold,
Powers of Indian Tribes (Op. Sol. I. D., M.27781, October 25, 1934, 55
I. D. 14), and on the article of F. S. Cohen, Indian Rights and the Federal
Courts (1940), 24 Minn. L. Rev. 145, that quotation marks have been
dispensed with, as superfluous, in incorporating considerable portions of
these works in the present chapter.

tribal membership, to regulate domestic relations of members,
to prescribe rules of inheritance, to levy taxes, to regulate
property within the jurisdiction of the tribe, to control the con-
duct of members by municipal legislation, and to administer
Jjustice.

Perhaps the most basic principle of all Indian law, supported
by a host of decisions hereinafter analyzed, is the principle that
those powers which arc lawfully vested in an Indian tribe are
not, in general, delegated powers granted by crpress acts of
Congress, but ratner inherent powcers of a limited sovercignty
which has ncrer been cxtinguished. Each Indian tribe begins
its relationship with the Federal Government as a sovereign
power, recognized as such in treaty and legislation. The powers
of sovereignty have been limited from time to time by special
treaties and laws designed to take from the Indian tribes control
of matters which, in the judgment of Congress, these tribes
could no longer be safely permitted to handle. The statutes
of Congress, then, must be examined to determine the limitations
of tribul sovereignty rather than to determine its sources or its
positive content. What is not expressly limited remains within
the domain of tribal sovereignty.

The acts of Congress which appear te limit the powers of an
Indian tribe are not to be unduly extended by doubtful infer-
ence.?

*R8ec In re Mayfield, Petitioner, 141 U. 8. 107, 115, 116 (1891).

SECTION 2. THE DERIVATION OF TRIBAL POWERS

From the earliest years of the Republic the Indian tribes have

been recognized as “distinct, independent, political communi-

ties,” ® and, as such, qualified to exercise powers of self-govern-
ment, not by virtue of any delegation of powers from the Federal
Government, but rather by reason of their original tribal sov-
ereignty. Thus treaties and statutes of Coungress have Dbeen
looked to by the courts as limitations upon original tribal powers,
or, at most, evidences of recognition of such powers, rather than
as the direct source of tribal powers. This is but an application
of the general principle that “It is ¢nly by positive enactments,

3 Worcester v. Georgia, 6 Pet. 515, 559 (1832).
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even in the case of conquered and subdued nations, that their
Iaws are changed by the conqueror.” *

In point of torm it isx immaterial whether the powers of an
Indian tribe are expressed and exercised through customs handed
down by word of mouth or through written constitutions and
statutes. In either case the laws of the Indian tribe owe their
force to the will of the members of the tribe.

tWall v, Williamson, 8 Ala. 48, 51 (1R45), upnolding tribal law of
divorce. And see Wharton, Conflict of Laws (3d ed. 1905), vol. 1, sec. 9 ;
Wheaton, Elements of International Law (5th ed. by Phillipson, 1916)
66-68. ’



THE DERIVATION OF TRIBAL POWERS

The earliest complete expression of these principles is found
in the case of Worcester v. Georgia® In that case the State of
Georgia, in its attempts to destroy the tribal government of the
Cherokees, had imprisoned a white man living among the
Cherokees with the consent of the tribal authorities. The
Supreme Court of the United States held that his imprisonment
was in violation of the Constitution, that the state had no right
to infringe upon the federal power to regulate intercourse with
the Indians, and that the Indian tribes were, in effect, subjects
of federal law, to the exclusion of state law, and entitled to exer-
cise their own inherent rights of sovereignty so far as might be
consistent with such federal law. The court declared, per
Marshall, C. J.:

The Indian uations had always been considered as

distinet, independent, political communities, * * *,
(P. 559.)

£ * ES * *
* % % and the settled doctrine of the law of nations is,

that a weaker power does not surrender its independ-
ence—its right to self-governnient—by associating with a
stronger, and taking its protection. A weak state, in
order to provide for its safety, may place itself under the
protection of one mere powerful, without stripping itself
of thie right of government, and ceasing to be a state.
Examples of this kind are not wanting in Europe. “Trib-
utary and feudatory states,” says Vattel, “do not therby
cease to be sovercign and independent states, so long as
self-government, and sovereign and independent author-
ity, are left in the administration of the state.” At the
present day, more than one state may be considered as
holding its right of sclf-goverminent under the guarantee
aud protection of one or more allics.

The Cherokee nation, then, is a distinet community,
occupying its ewn territory, with boundaries accurately
described, in which the laws of Georgia can have no force,
and which the citizens of Georgia have no right te enter,
but with the assent of the Cherokces themselves, or in
conformity with treaties, and with the acts of congress.
The whole intercourse between the United States and this
nation, ix, by our constitution and laws, vested in the
government of the United States. The act of the state of
Georgin, under which the plaintiff in error was prose-
cuted, is, consequently void, and the judgment a nullity.
* * (P, 560.)

John Marshall’'s analysis of the basis of Indian self-govern-
ment in the law of nations has becn consistently followed by the
courts for more than a lmandred years. The doctrine set forth
in this opinion has been applied to an unfolding series of new
problems in scores of cases that have come before the Supreme
Court and the inferior federal courfs. The doctrine has not
always been so highly respected in state courts and by admin-
istrative authorities. It was of the decision in Worcester v.
Georgia that President Jackson is reported to have said, “John
Marshall has made his decision ; now let him enforce it.”°® As a
matter of history, the State of Georgia, unsuccessful defendant
in the case, never did carry out the Supreme Court’s decision,
and the “successful” plaintitt, a guest of the Cherokee Nation,
continued to languish in a Georgia prison, under a Georgia law
which, according to the Supreme Court decision, was uncon-
stitutional.

The case in which the doetrine of Indian self-government was
first established has a certain prophetic character. Administra-
tive officials for a century afterwards continued to ignore the
broad implications of the judicial doctrine of Indian self-govern-
ment. But again and again, as cases came before the federal
courts, administrative oflicials, state and federal, were forced
to reckon with the doctrine of Indian self-government and to
surrender powers of Indian tribes which they sought to usurp.

56 Pet. 515 (1832).
¢ Greeley, American Conflict (1864), vol. 1, p. 106.
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Finally, after 101 years, there appeared an administration that
accepted the logical implications of Indian self-government.’

The whole course of judicial decision on the nature of Indian
tribal powers is marked by adherence to three fundamental
principles: (1) An Indian tribe possesses, in the first instance,
all the powers of any sovereign state. (2) Conquest renders the
tribe subject to the legislative power of the United States and,
in substance, terminates the external powers of sovereignty of
the tribe,® e. g¢., its power to enter into treaties with foreign
nations, but does not by itsclf affect the internal sovereignty of
the tribe, i. e., its powers of local self-government. (3) These
powers are subject to qualification by treaties and by express
legislation of Congress,” but, save as thus expressly qualified,
full powers of internal sovereignty are vested in the Indian tribes
and in their duly constituted organs of government.

A striking affirmation of these principles is found in the case
of Talton v. Mayes. The question was presented in that case
whether the Fifth Amendiment of the Federal Constitution oper-
ated as a lmitation upon the legislation of the Cherokee Nation.
A law of the Cherokee Nation authorized a grand jury of five
persons to iustitute criminal proceedings. A person indicted
upon this procedure and held for trial in the Cherokee courts
sucd out a writ of habeas corpus, alleging that the law in question
violated the Fifth Amendment to the Constitution of the United
States, since a grand jury of five was not a grand jury within
the contemplation of the Fifth Amendment. The Supreme Court
held that the Fifth Amendment applied only to the acts of the
Federal Government ; that the sovereign powers of the Cherokee
Nation, although reccognized by the Federal Government, were
not created by the Federal Government; and that the judicial
authority of the Cherokees was, therefore, not subject to the
limitations imposed by the Bill of Rights:

The question, therefore, is, does the Fifth Amendment
to the Constitution apply to the local legislation of the
Cherokee nation so as to require all prosecutions for
offences committed against the laws of that nation to be
initiated by a grand jury organized in accordance with
the provisions of that amendment. The solution of this
question involves an inquiry as to the nature and origin
of the power of local government exercised by the Chero-
kee nation and recognized to exist in it by the treaties
and statutes above referred to. Since the case of Barron
v. Baltimore, 7 Pet. 243, it has been settled that the Fifth
Amendmeni to the Constitution of the United States is
a limitation only upon the powers of the General Govern-
ment, that is, that the amendment operates solely on the
Constitution itself by qualifying the powers of the Na-
tional Government which the Constitution called into
being. * * *

The case in this regard therefore depends upon whether
the powers of local government exercised by the Cherokee

“The most comprehensive piece of Indian legislation since the Act of
June 30, 1834, 4 Stat. 735, is the Act of June 18, 1934, 48 Stat. 984,
25 U. 8. C., 461-479, entitled “An Act to conserve and develop Indian
lands and resources; to extend to Indians the right to form business
and other organizations; to establish a credit system for Indians; to
grant certain rights of home rule to Indians; to provide for vocational
education for Indians; and for other purposes,” and commonly known
as the Wheeler-Howard Act or Indian Reorganization Act. Since its
enactment, this statute has been amended in minor particulars (Act of
June 15, 1935, 49 Stat. 378, 25 U. 8. C. 478a, 478b; Act of August 12,
1935, sec. 2, 49 Stat. 571, 596, 25 U. S. C. 475a; Act of August 28, 1937,
50 Stat. 862, 25 U, 8. C. 463-463c), and its more important provisions
have been extended to Alaska (Act of May 1, 1936, 49 Stat. 1250, 48
U. 8. C. 362) and Oklahoma (Act of June 26, 1936, 49 Stat. 1967,
25 U. 8. C. 501-509).

8 Certain external powers of sovereignty, such as the power to make
war and the power to make treaties with the United States, have been
recognized by the Federal Government. See Chapter 14, sec. 3.

o See for example, Bell V. Atlantic & P. R. Oo., 63 Ied. 417 (C. C. A, 8,
1894). And see Chapter 5, sec. 6.

10163 U. 8. 376 (1896).
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of the laws, but as a dependent community who were in
a state of pupilage, advancing from the condition of a
savage tribe to that of a people who, through the discipline
of labor and by education, it was hoped might become a
self-supporting and self-governed scciety. * * * (Pp.
568-569.)

In finally rejecting the argument for federal jurisdiction the

Supreme Court declared :

# % % Tt is a case where, against an express exception
in the law itself, that law, by argument and inference only,
is sought to be extended over aliens and strangers; over
the members of a community separated by race, by tradi-
tion, by the instincts of a free though savage life, from the
authority and power which seeks to impose upon them the
restraints of an external and unknown code, and to subject
them to the responsibilities of civil conduct, according to
rules and penalties of which they could have no previous
warning; which judges them by a standard made by
others and not for them, which takes no account of the
conditions which should except them from its exactions,
and makes no allowance for their inability to understand
it. * * * (P, 571.)

The force of the decision in Ex parte Crow Dog was 1ot weak-
ened, although the scope of the decision was limited, by subse-
quent legislation which withdrew from the rule of tribal sover-
cignty a list of 7 major crimes, only recently extended to 10"
Over these specified crimes jurisdiction has been vested in the
federal courts. Over all other crimes, including such serious
crimes as kidnaping, attempted murder, receiving stolen goods,
and forgery, jurisdiction resides not in the courts of nation or
state but only in the Indian tribe itself.

We shall defer the question of the exact scope of tribal juris-
diction for more detailed consideration at a later point. We are
coneerned for the present only in analyzing the basic doctrine
of tribal sovereignty. To this doctrine the case of Hzx parte
Crow Dog contributes not only an intimation of the vast and
important confent of c¢riminal jurisdiction inherent in tribal
severeignty, but also an example of the consistent manner in
which tlie Uniied States Supreme Court has opposed the efforts
of lower courts and administrative officials to infringe upon
tribal sovererignty and to assume tribal prerogatives without
statutory justification. The legal powers of an Indian tribe,
measared by the decisions of the highest courts, are far more
extensive than thie powers which most Indian tribes have been
actually permitted by energetic officials to exercise in their own
right.

The acknowledgment of tribal sovereignty or autonomy by the
courts of the United States ™ hias not been a matter of lip service

17 See sec. 9, infra.
18 The doctrine of tribal sovereignty is well summarized in the follow-
ing passage in the case of In re Sah Quah, 31 Fed. 327 (D. C. Alaska

18R6) :

From the organization of the government to the present time,
the various Indian tribes of the United States have been treated
as free and independent within their respective territories, gov-
erned by their tribal laws and customs, in all matters pertaining
to their internal affairs, such as contracts and the manner of
their enforcement, marriage, descents, and the punishment for
crimes committed against each other. They have been excused
from all allegiance to the municipal laws of the whites as prece-
dents or otherwise in relation to tribal affairs, subject, however,
to such restraints as were from time to time deemed necessary
for their own protection, and for the protection of the whites
adjacent to them. Cherokee Nat. v. Georgia, 5 Pet. 1, 16, 17;
Jackson v. Gouodell, 20 Johns, 193. (P. 329.)

And in the case of Anderson v. Mathews, 174 Cal. 537, 163 Pac. 902,
905 (1917), it was said:
* * * The Indian tribes recognized by the federal government
are not subject to the laws of the state in which they are situated.
They are under the control and protection of the United States,
but they retain the right of local self-government, and they regu-
late and contirol their own local affairs and rights of persons and
property, except as Congress has otherwise specially provided by
lﬂw. % * *
See, also, to the same effect, Story, Commentaries on the Constitution
of the United States (1891), sec. 1099 ; Kent, Commentaries on American
Law (14th ed., 1896), 383-386,
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to a venerable but outmoded theory. The doctrine has been
followed through the most recent cases, and from time to time
carried to new implications. Moreover, it has been administered
by the courts in a spirit of wholehearted sympathy and respect.
The painstaking analysis by the Supreme Court of tribal laws
and constitutional provisions in the Cherokee Intermarriage
Cases,” is typical, and exhibits a degree of respect proper to the
laws of a sovereign state.”

The sympathy of the courts towards the independent efforts
of Indian tribes to administer the institutions of self-government
has led to the doctrine that Indian laws and statutes are to
be interpreted not in accordance with the technical rules of the
common law, but in the light of the traditions and circum-
stances of the Indian people. An attempt in the case of Ez
purte Tiger ™ to construe the language of the Creek Constitution
in a technical sense was met by the appropriate judicial retort :

* % * TJf the Creek Nation derived its system of juris-
prudence through the common law, there would be much
plausibility in this reasoning. But they are strangers to
the common law.” They derive their jurisprudence from
an entirely different source, and they are as unfamiliar
with common-law terms and definitions as they are with
Sanskrit or Hebrew. With them, “to indict” is to file a
written accusation charging a person with crime. * * *

So, too, in the case of McCurtain v. Grady,”® the court had oc-
casion to note that:

* * % The Choctaw constitution was not drawn by
geologists or for geologists, or in the interest of science,
or with scientific accuracy. It was framed by plain peo-
ple, who have agreed among themselves what meaning
should be attached to it, and the courts should give effect
to that interpretation which its framers intended it should
have. * * *

The realm of tribal autonomy which has been so carefully
respected by the courts has been implicitly confirmed by Con-
gress in a host of statutes providing that various administrative
acts of the President or the Interior Department shall be car-
ried out only with the consent of the Indian tribe or its chiefs
or council.”

The whole course of congressional legislation with respect to
the Indians has been based upon a recognition of tribal auton-
omy, qualified only where the need for other types of govern-
mental control has become clearly manifest. As was said in a
report of the Senate Judiciary Committee in 1870:

Their right of self-government, and to administer justice
among themselves, after their rude fashion, even to the
extent of inflicting the death penalty, has never been
questioned.”

It is a fact that state governments and administrative officials
have frequently trespassed upon the realm of tribal autonomy,
presuming to govern the Indian tribes through state law or
departmental regulation or arbitrary administrative fiat,” but
these trespasses have not impaired the vested legal powers of
local self-government which have been recognized again and
again when these trespasses have been challenged by an Indian
tribe. “Power and authority rightfully conferred do not nec-

19203 U. S. 76 (1206). And see Famous Smith v. United Statles, 151
U. S. 50 (1894) ; 8 Op. A. G. 300 (1857).

20 And see sec. 3, infra.

212 Ind. T. 41, 47 8. W. 304, 305 (1898).

22 See Waldron v. Uniled States, 143 Fed. 413 (C. C. S. D. 1905) ;
Henson v. Johnson, 246 Pac. 868 (1926).

281 Ind. T. 107, 38 S. W. 65, 71 (1896).

2 8ee sec. 10, infra; 25 U. 8. C. 130, 132, 159, 162, 184, 218, 225,
229, 371, 397, 398, 402. These provisions are discussed later under
rclevant headings.

25 Sen. Rept. No. 268, 41st Cong., 3d sess., p. 10.

2% See Oskison, In Governing the Indian, Use the Indian! (1917), 23
Case & Comment 722.
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THE SCOPE OF
essarily cease to exist in consequence of long nonuser.”* The
Wheeler-Howard Act,” by affording statutory recognition of
these powers of local self-government and administrative assist-
ance in developing adequate mechanisms for such government,
may reasonably be expected to end the conditions that have in
the past led the Interior Departinent and various state agencies
to deal with matters that are properly within the legal com-
petence of the Indian tribes themselves.”

27 United States ex rcl. Standing Bear v. Crook, 25 Fed. Cas. No. 14891
(C. C. Neb. 1879).

28 Act of June 18, 1934, 48 Stat. 984, 25 U. 8. C. 461 et. seq.
7, supra.

20 On the subordination of departmental regulations to the provisions
of tribal constitutions, see 25 C. F. R. 71.4. 161.1, 171.13. And see
Memo. Sol. 1. D., November 11, 1935 (re Grazing Regulations). The

See fn.

TRIBAL SELF-GOYVERNMENT

Neither the allotting of land in severalty nor the granting of
citizenship has destroyed the tribal relationship upon which
local autonomy rests.* The extent, however, to which the fore-
going principles may apply to scattered Indian groups which
have never exercised powers of self-government presents ques-
tions to which no authoritative answers have yet been given.™

Secretarial order approving a tribal constitntion regularly contains this
statement :

All rules and regulations heretofore promulgated by the Interior
Department or by the Office of Indian Affairs, so far as they may
be incompatible with any of the provisions of the said Consti-
tution and Bylaws are herchy declared inapplicable to these
Indians.

% See Chapter 8, sec. 2C, and Chapter 14, secs. 1, 2.
3 See Goodrich., The Legal Status of the California Indians (1926),
14 Calif. L. Rev. 83, 157.

SECTION 3. THE FORM OF TRIBAL GOVERNMENT

Since any group of men, in order to act as a group, must aect
through forms which give the action the character and authority
of group action, an Indian tribe must, if it has any power at
all, have the power to prescribe the forms through which its will
may be registered. The first element of sovereignty, and the
last which may survive successive statutory limitations of Indian
tribal power, is the power of the tribe to determine and define
ity own form of government. Such power includes the right
to define the powers and duties of its officials, the manner
of their appointinent or election, the manner of their removal,
the rules they are to observe in their capacity as officials, and
the forms and prccedures which are to attest the authoritative
character of acts done in the name of the tribe.®

Such power also inclndes the power to interpret its own laws
and ordinances, which interpretations will be followed by the
federal courts.”

The question of whether action taken in the name of an Indian
tribe is in truth tribal action, has been before state and federal

32One of the current popular superstitions about Indians is the
notion that every Indian male over the age of 30 is either a chief or
a “Big Chief.” This superstitution is of great help to those Indians
or pseudo-Indians who seek to earn a respectable living by selling snake
oil to the sick, or by selling their fellow-tribesmen’s land to land specu-
lators or to the Federal Government, or by lecturing to women’s clubs
and congressional committees, or by endowing indigent lawyers with
tribal business. It is generally very difficult to persuade those who
have paid for or profited by such transactions with Indian “chiefs” that
the Indian in question was not an officer of his tribe and had no tribal
lands, tribal suits, or tribal wisdom to give away. It is, therefore,
a matter of some concern to an Indian tribe that it should have the
right to define a framework of official action and to insist that acts of
individuals and groups that do not fall within that framework are not
acts of the tribe. This definition of a framework or government may
take the form of a written constitution, or it may take the form of
the British Constitution, a disorderly mass of practices shading off into
parliamentary procedure and court etiquette but including at its core
the essential canons that we invoke, consciously or unconsciously, to
decide whether the acts of certain individuals are governmental or
nongovernmental or antigovernmental.

On the form of tribal organization, a leading authority has this to say:

The “tribe” is something we conceive of rather chaotically.
Yet these native peoples were as neatly and elaborately organized
politically as many civilized peoples * (P. 181))

* * x * *

* * * The police of the Plains tribes are, one may say,
merely one facet of an elaborate and highly complex bureaucratic
political organization. (P. 200.) MacLeod, Police and Punish-
m-ut among Native Americans of the Plains (1937), 28 J. Crim.
I.aw and Criminology 181.

33 Talton v. Mayes, 163 U. S. 376 (1896). This rule has been gener-
ally followed by administrative authorities. See for example Memo.
Sol. I. D., July 5, 1940, holding that the choice between two reasonable
interpretations of a provision of the Constitution of the San Carlos
Apache Tribe should be made by the tribe or its tribal council rather
than by the Interior Department.

courts on many occasions, and in every case the courts have
held that the definition of the form of tribal government is a
matter for the decision of the Indians themselves.

Such a decision for example is found in the case of Pueblo of
Santa Rosa v. Fall®  Certain attorneys claimed to represent an
Indian pueblo and asserted ownership of a large area which the
FFederal Government considered public domain.  The Indians
themselves, apparently, denied the authority of the attorneys
in question to put forward such a ¢laim, but the attorneys justi-
fied their action on the basis of an alleged agreement with the
“eaptain” of the Pueblo. When the case came before the Supreme
Court, that body found that according to the custom of the
Pucblo the “captain” would have no authority to act for the
Pueblo in a matter of this sort, and that such action without
the approval of the Pueblo council would be void. On the issue
of faet the court found:

# % That Luis was without power to execute the
papers in question, for lack of authority from the Indian
council, in our opinion is well established. (Pp. 319-320.)
Supreme Court reversed the decision of the lower court,
had dismisxsed the suit on the merits, and held :

The
which
* % % the cause must be remanded to the court of
first instance with directions to dismiss the bill, on the
ground that the suit was brought by counsel without
authority, but without prejudice to the bringing of any
other suit hereafter by and with the authority of the
alleged Pueblo of Santa Rosa.  (P. 321.)

Special statutes relating to particular tribes frequently desig-
nate the tribal council, committee, or official who is to pass upon

81273 U. 8. 315 (1927). To the same effect, sec 7 Op. A. G. 142
(1855) ; Memo. Sol. 1. D., March 11, 1935.

In 5 Op. A. G. 79 (1849), the opinion is expressed that a release to
be exccuted by the “Creck Indians” would be valid “provided, that the
chiefs and headmen executing it are such chiefs and headmen, and
constitute the whole or a majority of the council of the Creek nation.”

In Rollins and Presbrey v. United States, 23 C. Cls. 106 (1888), the
court finds that a chief's authority to act in the name of the tribe has
been established Dy the tacit assent of the tribe and by their acceptance
of the benefits of his acts.

On the general question of how a tribe may contract, see Chapter
14, sce. 5.

In the case of Mt. Pleasant v. Gensworth, 271 N. Y. Supp. 78 (1934),
it is held that the Tuscarora tribal council has never been endowed
with probate jurisdiction, that no other body has been set up by the
tribe to cxercise probate powers, and hence that state courts may step
in to remedy the lack. Whether or not the final conclusion is justified,
in the light of such cases as Patierson v. Council of Seneca Nation,
245 N. Y. 433, 157 N. L. 734 (1927), the opinion of the court indicatex
at least that the limitations which a tribe may impose upon the
jurisdiction of its own governmental bodies and officers will be respected.
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matters entrusted to the tribe by Congress.™ Some statutes con-

fer upon the President or the Secretary of the Interior super-

visory powers over certain named tribal councils.”” Numerous

appropriation acts specify thie tribal governing bodiex or cilicers
recognized by the Federal Government, in making provixions for
tribal approval of various expenditures or in appropriating tribal
or federal funds for salaries of Indian councils, courts, or chiefs.™
And treaties with Indian tribes frequently declare in express
language, or show by the manner of Indian ratification, the
character of tribal government.”® Other treaties guarantee that
such tribal governments will not be subjected to state or terri-
torial law.* Other treaties guarantee to various Indian tribes

# Act of March 3. 1839, 5 Stat. 349 (Brothertown), R. 8. § 1765-1779 ;
Act of March 3, 1843, 5 Stat. 645 (Stockbridge) ; Act of August 6, 1846,
9 Stat. 55 (Stockbridge) ; Act of May 23, 1872, 17 Stat. 159 (Potta-
watomic and Absentee Shawnee) ; Act of August 7, 1882, 22 Stat. 349
(Tndian Territory) ; Act of March 3, 1885, 23 Stat. 340 (Umatilla) ;
Act of October 19, 1888, 25 Stat. 608 (Cherokee) ; Act of February 23,
189, 25 Stat. 687 (Shoshones and Bannocks, ete.) ; Act of July 1, 1898,
30 Stat. 567 (Semirole) ; Act of July 1, 1902, 32 Stat. 636 (Kansas) ;
Act of June 28, 1906, 34 Stat. 539 (Osage) ; Joint Res. of March 2, 1906.
34 Stat. 822 (Five Civilized Tribes) ; Act of February 8, 1918, 40 Stat.
433 (Choctaw and Chickasaw) ; Act of May 14, 1926, 44 Stat. 555 (Chip-
pewa) ; Act of July 2, 1926, 44 Stat. 801 (Pottawatomie) ; Act of July 3,
1926, 44 Stat. 807 (Crow) ; Act of May 25, 1928, 45 Stat. 737 (Choctaw
and Chickasaw) ; Act of March 1, 1929, 45 Stat. 1439 (Klamath) ; Act
of March 2, 1929, 45 Stat. 1478 (Oxage) ; Joint Res. of May 12, 1930,
46 Stat. 268 (Yankton Sioux T'ribe) ; Act of June 19, 1930. 46 Stat. 788
(Choctaw and Chickasaw) ; Act of February 14, 1931, 46 Stat. 1105
(Klamath) ; Act of April 21, 1932, 47 Stat. 88 (Choctaw and Chickasaw) :
Act of April 25, 1932, 47 Stat. 137 (Cherokee) ; Act of April 27, 1932,
47 Stat. 140 (Semipole) ; Act of June 6, 1932, 47 Stat. 169, (L’Anse
Bang ot Lake Superior) ; Act of June 30, 1932, 47 Stat. 420 (Crow and
Fort Peck) ; Act of June 6, 1934, 48 Stat, 910 (Quinault) ; Act of June
19, 1935. 49 Stat. 388 (Tlingit and Haida Indians of Alaska): Act of
August 19, 1937, 50 Stat. 699 (Cherokee) ; Act of June 25, 1938, 52 Stat.
1207 (Klamath).

36 See Act of June 7, 1897, 30 Stat. 62, 84 (Five Tribes) ; Act of March
3. 1901, 31 Stat. 1058, 1077 (Five Tribes) ; Act of June 28, 1906, 34 Stat.
539, 545 (conferring power to remove members of Osage Council), upheld
in United States ex rel. Brown v. Lane, 232 U. 8. 598 (1914).

37 Act of June 26, 1834, 4 Stat. 682, 685 ; Act of July 27, 1868, 15 Stat.
198, 210, 211; Act of July 15, 1870, 16 Stat. 335, 359 ; Act of March 3,
1871, 16 Stat. 544, 569 ; Act of May 29, 1872, 17 Stat. 165, 189; Act of
February 14, 1873, 17 Stat. 437, 450; Act of June 22, 1874, 18 Stat. 140,
171 ; Act of March 3, 1875, 18 Stat. 420, 434, 444, 451 ; Act of March 3.
1877, 19 Stat. 271, 280; Act of May 15, 1886, 24 Stat. 29, 32; Act of
June 7, 1897, 30 Stat. 62, 84, 92; Act of March 3, 1901, 31 Stat. 1078.
1077 ; Act of March 3, 1903, 32 Stat. 982, 1008 ; Act of June 21, 1906,
34 Stat. 325, 342 ; Act of March 3, 1909, 35 Stat. 781, 805; Act of March
3, 1911, 36 Stat. 1058, 1065; Act of June 30, 1913, 38 Stat. 77; Act of
August 1, 1914, 38 Stat. 582; Act of May 18, 1916, 39 Stat. 123; Act
of March 2, 1917, 39 Stat. 969 ; Act of May 25, 1918, 40 Stat. 561 ; Act
of June 30, 1919, 41 Stat. 3; Act of February 14, 1920, 41 Stat. 408:
Act of March 3. 1921, 41 Stat. 1225 ; Act of May 24, 1922, 42 Stat, H52:
Act of January 24, 1923, 42 Stat. 1174 ; Act of June 5, 1924, 43 Stat. 390 ;
Act of Mareh 3, 1925, 43 Stat. 1141; Act of May 10, 1926, 44 Stat. 45H3.
458 ; Act of January 12, 1927, 44 Stat. 934, 939; Act of March 4, 1929,
45 Stat. 1562, 1566, 1584 ; Act of April 22, 1932, 47 Stat. 91, 94, 112;
Act of February 17, 1933, 47 Stat. 820, 824, 839; Act of March 2, 1934.
48 Stat. 362, 366; Act of May 9, 1935, 49 Stat. 176, 182, 195; Act of
June 22, 1936, 49 Stat. 1757, 1763 ; Act of May 9, 1938, 52 Stat. 291,
314, 315.

33 Trealy of August 7, 1790, with the Creek Nation, 7 Stat. 35; Treaty
of September 14, 1816, with the Cherokee Nation, 7 Stat. 148 ; Treaty of
July 8. 1817, with the Cherokee Nation, 7 Stat. 156 ; Treaty of February
12, 1825, with the Creek Nation, 7 Stat. 237; Treaty of September 21,
1832, with the Sac and IFox Indians, 7 Stat. 374 ; Treaty of April 1, 1850.
with the Wyandot Tribe, 9 Stat. 987 ; Trcaty of May 10, 1854, with the
Shawnee Indians, 10 Stat. 10563 ; Treaty of January 17, 1837, with the
Choctaws and Chickasaws, 11 Stat. 573; Treaty of July 31, 1855, with
the Ottowa and Chippewa 1ndians, 11 Stat. 621; Treaty of August 2,
1855, with the Chippewa Indians, 11 Stat, 633 ; Treaty of July 19, 1866,
with the Cherokee Nation, 14 Stat. 799 ; Treaty of Juue 30, 1902, with
the Creek Tribe, 32 Stat. 500. And see United States v. Anderson, 225
Fed. 825 (D. C. E. D. Wis, 1915).

w Art, IV of Treaty of September 27, 1830, with the Choctaw Nation.
7 Stat. 333, 334; Art. XIV of the Treaty of March 24, 1832 with the
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“hie right to establish their own form of government, appoint
their own ofticers, and administer their own laws; subject, how-
over, to the legislation of the Congress of the United States
regulating trade and intercourse with the Indians.” ** Various
uther powers, including the power to pass upon various federal
expenditures, the power to manage schools supported by the
Federal Government, the power to allot land, and the power
(o designate missionaries to act in a supervisory capacity with
respect to annuity distributions, are conferred or confirmed by
special treaty provisions.*

In aceordance with the rule applicable to foreign treaties, the
courts have repeatedly indicated that they will not go behind the
terms of a treaty to inquire whether the representatives of the
tribe accepted as such by the President and the Senate were
prnpér representatives.”

Treaties must be viewed not only as forms of exercising federal
power, but equally as forms of exercising tribal power.” And
frem the standpoint of tribal law, a later ordinance may supersede
a treaty, just as a later act of Congress may supersede a treaty,
although in either case an international liability may result.*

Recognition of tribal governments and tribal powers may be
found not only in acts of Congress and in treaties but also in
state statutes, which, when adopted with the advice and con-
seit of the Iudians themselves, have Dbeen accorded special
weight.®

Not only must officers presuming to act in the name of an Indian
tribe xhow that their acts fall within their allotted function and
authority, but likewise the procedural formalities which tradi-
tion or ordinance require must be followed in exceuting an act
within tbhe acknowledged jurisdiction of the officer or set of
officers.’”

Creck Tribe, T Stat. 366, 368 ; Art. V of the Treaty of December 29, 1835,
with the Cherokee Tribe, 7 Stat. 478, 481.

10 Art. IV of the Treaty of January 15, 1838, with the New York
Indians, 7 Stat. 550, 551. Accord: Art. 7 of the Treaty of June 22, 1855,
with the Choctaws and Chickasaws, 11 Stat. 611, 612. Cf. 19 Op. A. G.
342 (1889) (holding establishment of national bank in Creek Nation
uniawful)., See Chapter 23, sec. 3.

U Treaty of January 31, 1786, with the Shawanoe Nation, 7 Stat. 26;
Treaty of June 3, 1825, with the Kansas Nation, 7 Stat. 244 ; Treaty
o January 24, 1826, with the Creek Nation, 7 Stat. 286; Art. VIII of
Treaty of July 20, 1831, with the Shawnees and Senecas, 7 Stat. 351,
3530 Art. VI of the Treaty of March 28, 1836, with the Ottowas and
Chippewas, T Stat. 991, 493; Art. IIT of the Treaty of April 23, 1836,
with the Wyandots, 7 Stat. 502 ; Art. T of the Treaty of January 4, 1845,
with the Crecks and Seminoles, 9 Stat. 821; Art. IT of the Treaty of
August 6. 1846, with the Cherokees, 9 Stat. 871 ; Art. VI, of the Treaty
of June 22, 1832, with the Chickasaws, 10 Stat. 974, 975; Art. IV of
the Treaty of Mareh 17, 1842, with the Wyandott Nation, 11 Stat, 581,
O820 Art. VI and Art. VIT of the Treaty of Jume 22, 1855, with the
Choctaw and Chickasaw tribes, 11 Stat. 611, 612, 613 ; Art. III of the
Treaty of February 5. 1856, with the Stockbridge and Munsee tribes,
11 Stat. 663. 665 ; Art. VI of the Treaty of August 7, 1856, with Creck
and Scminole Indians, 11 Stat. 699, 703-704; Art. V of the Treaty of
September 24, 1857, with the Pawnee Indians, 11 Stat. 729, 731; Art.
VII of the Treaty of March 12, 1858, with the Ponca Tribe, 12 Stat. 997,
1600 ; Art. VII ot the Treaty of May 7, 1864, with the Chippewa Indians,
13 Stat. 693. 694; Art. T of the Treaty of March 21, 1866, with the
Semincle Indians, 14 Stat. 753, 756 ; Treaty of April 7, 1866, with the
Bois Forte band of Chippewa Indians, 14 Stat. 765: Art. XXIV of the
Treaty of April 28, 1866, with the Choctaw and Chickasaw Nations, 14
Stat., 769, T76-777; Treaty of June 14, 1866, with the Creek Nation,
14 Stat. 785 ; Treaty of July 19, 1866, with the Cherokee Nation, 14 Stat.
799 ; Treaty of I'ebruary 19, 1867, with the Sissiton and Warpeton bands
ol Dikota or Sioux Indians. 15 Stat. 505; Art. VIII of the Treaty of
February 23, 1867, with the Shawnees Indians, 15 Stat. 513, 515.

2 United States v. New York Indians, 173 U, S. 464 (1899) ; I'cllows v.
Biaclsmith, 19 How. 366 (1856). See Chapter 3, sec. 1.

42 See Clapter 14, sec. 3.

4 The Chickasaw Frcedmen, 193 U. 8. 115 (1904). See Chapter 3, sec. 1.

% Uicited States ce rel. K-anedy v. Tyler, 269 U. S. 13 (1925). And sec
Chapter 3.

¢ Thus in Walker v. MeLoud, 204 U. 8. 302 (1907), the Supreme Court
held invalid a claim of title under a sale by a sheriff of the Choctaw Nation,
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The doctrine of de facto officers has been applied to an Indian
tribe, in accordance with the rule applied to other governmental
agencies, so as to safeguard from collateral attack acts'and
documents signed by officers acting under color of authority,
though subject, in proper proceedings, to removal from office.”

Based upon the analogy of the constitutional law of the United
States, the doctrine has been applied to Indian statutes and con-
stitutional provisions that statutes deemed by the courts to be
violative of constitutional limitations are to be regarded as void.*

The earlier statutes of Congress frequently recognized the au-
thority of chiefs and headmen to act for a tribe.* In conform-
ity with the policy of breaking down such authority, later stat-
utes frequently contemplated action by general councils open to
all male adult members of the tribe.®

Other congressional legislation has specifically recognized the
propriety of paying salaries to tribal officers out of tribal funds.*

The power to define a form of government is one which has
been exercised to the full, and it would be impossible within
the compass of this chapter to analyze the forms of govern-
ment that different Indian communities have established for
themselves. Indeed, it may be said that the constitutional his-
tory of the Indian tribes covers a longer period and a wider

for the reason that the sheriff had failed to act in accordance with Choe-
taw laws governing such sales.

In 19 Op. A. G. 179 (1888), it is held that a decree of divorce which
has not been signed by a judge or clerk of court, as required by the laws
of the Choctaw Nation, is invalid.

In re Darch, 265 N. Y. Supp. 86 (1933), involves action of a special
iribal council meeting to which only a few members of the council were
invited. The action was declared invalid on the ground that the council's
rules of procedure required due notice of a special meeting to be given
to all the members of the council. Based on an analogy taken from
corporation law, the rule was laid down that violation of this require-
ment rendered the acts of the council invalid.

In 25 Op. A. G. 308, 309, 312 (1904), it appeared that certain sums
were to be paid to attorneys “only after the tribal authorities, thereunto
duly and specifically authorized by the tribe, shall have signed a writing
* % %" By resolution of the tribe the business committee had been
authorized to sign the writing in question. The signatures of the
business committee, in the opinion of the Attorney General, met the
statutory requircment :

The proceedings of the council were regular, and the motions were
carried by a sufficient number of voters, though less than a majority
of those present. (See State v. Vanoedal, 131 Ind., 388; At-
torney-General v. Shepard, 62 N. H. 383; and Mount v. Parker,
32 N. J. Law, 341.)

17 Sce Nofire v. Uniled States, 164 U.S. 657 (1897); Seneca Nation
of Indians v. John, 16 N. Y. Supp. 40 (1891).

8 See Whitmire, Trustee V. Cherokee Nation, et al.,, 30 C. Cls. 138
(1895) ; Delaware Indians v. Cherokee Nation, 38 C. Cls. 234 (1903),
aff'd 193 U. S. 127 (1904) ; 19 Op. A. G. 229 (1889).

025 U. 8. C. 130:

Withholding of moneys or goods on account of intomicating
liquors. No annuities, or moneys, or goods, shall be paid or dis-
tributed to Indians * * * wuntil the chiefs and headmen of
the tribe shall have pledged themselves to use all their influ-

ence and to make all proper exertions to prevent the introduc-
tion and sale of such liquor in their country. (R. S. § 2087.)

25 U. 8. C. 132:

Mode of distribution of goods—Whenever goods and merchan-
dise are delivered to the chiefs of a tribe, for the tribe, such
goods and merchandise shall be turned over by the agent or
superintendent of such tribe to the chiefs in bulk, and in the
original package, as nearly as practicable, and in the presence
of the headmen of the tribe, if practicable, to be distributed to
the tribe by the chiefs in such manner as the chiefs may deem
best, in tlie presence of the agent or superintendent. (R. S
§ 2090.)

And cf. Act of June 14, 1862, sec. 3, 12 Stat. 427, 25 U. S. C. 187, R. S.
§ 2121,
& Sce Klamath & Modoc Tribes v. United States, 296 U. 8. 244, 248
(1935).
5195 U. 8. C. 162, after providing generally for the segregation, deposit,
and investmoent of tribal funds, contains the following qualification :
* * * fThat any part of tribal funds required for support of
schools or pay of tribal officers shall be excepted from segrega-

tion or deposit as herein authorized and the same shall be
expended for the purposes aforesaid: * * *
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range of variation than the constitutional history of the colonies,
the states, and the United States. It was some time before the
immigrant Columbus reached these shores, according to eminent
historians, that the first Federal Constitution on the American
Continent was drafted, the Gayaneshagowa, or Great Binding
Law of the Five (later six) Nations (Iroquois).® It was in
this constitution that Americans first established the democratic
principles of initiative, recall, referendum, and equal suffrage.”
Ib this constitution, also, were set forth the ideal of the respon-
sibility of governmental officials to the electorate, and the obli-
gation of the present generation to future generations which
we call the principle of conservation.™

Between the time of the adoption of the Constitution of the
Five Nations and the adoption by more than a hundred Indian
tribes of written constitutions pursuant to the Act of June 18,
1934, there is a fascinating history of political development that
has never been pieced together.” Students of Indian law know
of the achievements of the Five Civilized Tribes in constitution
making by reason of occasional references in the decided cases

2 A. C. Parker. “The Constitution of the Five Nations™
State Museum Bulletin, No. 184).

% 93, Whenever a specially important matter or a great emergency
is presented before the Confederate Council and the nature of
the matter affects the entire body of the Five Nations, threat-
ening their utter ruin, then the Lords of the Confederacy
must submit the matter to the decision of their pecople and the
decision of the people shall affect the decision of the Confederate
Counlcil. This decision shall be a confirmation of the voice of the
people.

94. The men of every clan of the Five Nations shall have a
Council Fire ever burning in readiness for a council of the clan.
When it seemns necessary for a council to be held to discuss the
welfare of the clans, then the men may gather about the fire.
This council shall have the same rights as the council of the
womern.

95. The women of every clan of the Five Nations shall have 2
Council Fire ever burning in readiness for a council of the clan.
When in their opinion it seems necessary for the interest of the
people they shall hold a conneil and their decision and recom-
mendation shall be introduced hetfore the Council of Lords by the
War Chief for its consideration.

96. All the Clan council fires of a nation or of the Five Nations
may unite into one genera! council fire, or delegatesx from all the
council fires may be appointed to unite in a general council for
discussing the interests of the people. The people shall have the
right to make appointments and to delegate their power to others
of their number. Whben their council shall have come to a con-
clusion on any matter. their decision shall be reported to the
Council of the Nation or to the Confederate Council (as the case
may require) by the War Chief or the War Chiefs. (The Consti-
;)utinn of the Five Nations, translated and edited by A. C.

arker.)

28 TWhen a candidate Lord is to be installed he shall furnish
four strings of shells (or wampum) one span in length bound
together at one end. Such will constitute the evidence of his
pledge to the Confederate Lords that lhe will live according to the
constitution of the Great Peace and exercise justice in all affairs.

When the pledge is furnished the Speaker of the Council must
hold the shell strings in his hand and address the opposite side of
the Council Fire and he shall commence hiis address saying: “Now
bebold him. He has now become a Confederate Lord. See how
splendid he looks.” An address may then follow. At the end
it shall send the bunch of shell strings to the opposite side and
they shall be received as evidence of thie pledge. Then shall the
opposite side say :

“We mnow do crown you with the sacred emblem of the deer’s
antlers, the emblem of your Lordghip. You shall now become a
mentor of the people of the Five Nations. The thickness of your
skin shall be seven spans—which is to say that you shall be proof
against anger, offensive actions and criticism. ~ Your heart shall
he filled with peace and good will and your mind filled with a
vearning for the welfare of the neople of the Confederacy. With
endless patience you shall carry out your duty and your firmness
shall be tempered with tenderness for your peopile. Neither anger
nor fury shall find lodgment in your mind and all your words and
actions shall be marked with calm deliberation. In all of your
deliberations in the Confederate Council, in your efforts at law
making, in_all your official acts. self interest shall be cast into
oblivion. Cast not over vour shoulder behind you the warnings
of the nephews and nieces should they chide you for any error or
wrong you may do, but return to the way of the Great Law
which is just and right. Look aund listen for the welfare of the
whole people and have always in view not only the present bhut
also the coming generations. even those whose faces are yet be-
neath the surface of the ground—the unborn of the future Nation.”
(The Constitution of the Five Nations, translated and edited by
A. C. Parker.)

% Descriptive accounts of various tribal governments will be found in :
J. J. Thompson. Law Among the Aborigines (1924), 6 I1l. L. Q. 204;
Hagan, Tribal Law of the American Indian (1917), 23 Case & Com. 735 ;

(New York

E. L. Watson, The Indian as a Lawyer (1930), 7 Dicta, No. 9, p. 10,
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to the Cherokee,” Creek,” and Choctaw ® constitutions. What is
not generally known is that many other Indian tribes have
operated under written constitutions. The writing of Indian
constitutions under the Wheeler-Howard Act of June 18, 1934,
is therefore no new thing in the legal history of this continent,
and it is possible to hope that some of the political wisdom that
has already stood the test of centuries of revolutionary change
in Indian life has been embodied in the constitutions of the hun-
dred or more tribes which have been organized under that act.®

5 The constitution of the Cherokees was a wonderful adapation to the
circumstances and conditions of the time, and to a civilization
that was yet to come. It was framed and adopted by a people
some of whom were still in the savage state, and the better portion
of whom had just entered upon that stage of civilization which is
characterized by industrial pursuits; and it was framed during
a period of extraordinarf; turmoil and civil discord, when the
greater part of the Cherokee people had just been driven by mili-
tary force from their mountains and valleys in Georgia, and been
brought by enforced immigration into the country of the Western
Cherokees; when a condition of anarchy and civil war reigned in
the territory-—a condition which was to continue until the two
branches of the nation should be united under the treaty of 1846
(27 C. Cls. R., 1) ; yet for more than half a century it has met the
requirements of a race steadily advancing in prosperity and
education and enlightenment so well that it has needed, so far
as they are concerned, no material alteration or amendment, and
deserves to be classed among the few great works of intelligent
statesmanship which outlive their own time and continue through
succeeding generations to assure the rights and guide the destinies
of men. And it is not the least of the successes of the constitu-
tion of thie Cherokees that the judiciary of another nation are
able, with entire confidence in the clearness and wisdom of its
provisions. to administer it for the protection of Cherokee citizens
and the mainrenance of their personal and political rights. Jour-
neycake v. Cherokee Nation and United States, 28 C. Cls, 281, 317—
318 (1893).

57 See Exx parte Tiger, 2 Ind. T. 41, 47 S. W. 304 (1898).

58 See McCurtain v. Gragdy, 1 ITnd. T. 107, 38 S. W. 65 (1896).

5 As of December 13, 1934, constitutions or documents in the nature
of constitutions were recorded in the Interior Department for the follow-
ing tribes: Absentee Delaware; Absentee Shawiee; Annette Islands Re-
serve ; Blackfeet : Cherokee: Clieyenne and Arapahoe; Cheyenne River;
Chickasaw ; Chippewas of Michigan; Choctaw; Choctaw (Mississippi) ;
C'olorado River; Creck or Muskogee ; Crow ; Eastern Cherokee ; Flathead ;
I'ort Belknap; Fort Bidwell; Fort Hall; Fort McDowell; Fort Peck;
Fort Yuma; Grand Portage; Grand Ronde; Hoopa Valley; Hopi;
Iroquois Confederacy; Kickapoo; Kiowa; Klamath; Lagunana Pueblo;
Lovelock ; Makali; Menominee; Mescalero; Mohican; Navajo; Osage;
Pima ; Pine Ridge; Potowatomie (Kansas) ; Potowatomie (Okla.); Pyra-
mid Lake; Quinaielt; Red Lake; Rocky Boy; Rosebud; San Carlos;
Seminole ; Seneca (N. Y.); Seneca (OKla.) ; Shoshone-Arapahoe; Siletz;
Sisseton ; Standing Rock; Swinomish; Tongue River; Turtle Mountain;
Uintah and Onray; Warm Springs; Western Shoshone; White Iarth;
Winnebago ; Yakima ; Yankton.

™ As of May 15, 1940, the following tribes had adopted constitutions
or charters under the Act of June 18, 1934, as amended :

Arizona—San Carlos Apache Tribe, constitution approved January
17, 1936 ; Gila River Pima-Maricopa. Indian Community, May 14. 1936,
charter ratified February 28, 1938 ; Fort McDowell Mohave-Apache Com-
munity, November 24, 1936, charter June 6, 1938 ; Hopi Tribe, December
19, 1936 ; Papago Tribe, January 6. 1937 ; Yavapai-Apache Indian Com-
munity, February 12, 1937 ; Colorado River Indian Tribes of the Colorado
River Reservation, Arizona and California, August 13, 1937; White
Mountain Apache Tribe, August 26, 1938; Hualapai Tribe of the
Hualapai Reservation, December 17. 1938; Havasupai Tribe of the
HHavasupai Reservation, March 27, 1939.

California—Big Valley Band of Pomo Indians of the Big Valley
Rancheria, January 15, 1936 ; Upper Lake Band of Pomo Indians of
the Upper Lake Rancheria, January 15, 1936; Me-wuk Indian Com-
munity of the Wilton Rancheria, January 15, 1936 ; Tule River Indian
Tribe, January 15, 1936; Tuolumne Band of Me-wuk Indians of the
Tuolnmne Rancheria, January 15, 1936, charter November 12, 1937;
Fort Bidwell Indian Community, Janvary 28, 1936 ; Kashia Band of
Pomo Indians of the Stewart’s Point Rancheria, March 11, 1936 ; Man-
chester Band of Pomo Indians of the Manchester Rancheria, March 11,
1936, charter February 27, 1937 ; Covelo Indian Community, December
16. 1936, charter November 6, 1937 ; Quechan Tribe, December 18, 1936 ;
Quartz Valley Indian Community, June 15, 1939, charter March 12, 1940.

€olorado.—Southern Ute Tribe of the Southern TUte Reservation,
November 4, 1936, charter November 1, 1938.

Idaho.—Shoshone-Bannock Tribes of the Fort Hall Reservation, April
30, 1936, charter April 17, 1937.

JTowa.—Sac and Fox Tribe of the Mississippi in Iowa, December 20,
1937.
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While the Act of June 18, 1934," had little or no effect upon
the substantive powers of tribal self-government vested in the

Kansas.—Iowa Tribe in Nebraska and Kansas, February 26, 1937,
charter June 19, 1937; Kickapoo Tribe in Kansas, February 26, 1937,
charter June 19, 1937; Sac and Fox Trife of Missouri, March 2, 1937,
charter June 19, 1937.

Michigan—Hannahville Indian Community, July 23, 1936, charter
August 21, 1937; Bay Mills Indian Community, November 4, 1936,
charter November 27, 1937 ; Keweenaw Bay Indian Community, Decem-
ber 17, 1936, charter July 17, 1937; Saginaw Chippewa Indian Tribe
of Michigan. May 6, 1937, charter August 28, 1937.

Minnecsota—Lower Sioux Indian Community in the State of Minne-
sota, June 11, 193G, charter July 17, 1937; Prairie Island Indian
Community in the State of Minnesota, June 20, 1936, charter July 23,
1937 ; Minnesota Chippewa Tribe, July 24. 1936, charter November
13, 1937.

Montana.—Confederated Salish and Kootenai Tribes of the Flathead
Reservation, October 28, 1985, charter April 25. 1936; Chippewa Cree
Tribe of the Rocky Boy’s Reservation, November 23, 1935, charter July
25, 1936 ; Northern Cheyenne Tribe, November 23, 1935, charter Novem-
ber 7, 1936; Blackfeet Tribe of the Blackfeet Indian Reservation,
December 13, 19385, charter August 15, 1936; Fort Belknap Indian
Community, December 13, 1935, charter August 25, 1937.

Nebraska—Omaha Tribe of Nebraska, March 30, 1936, charter
August 22, 1936; Ponca Tribe of Native Americans., April 3, 1936,
charter August 15, 1936 ; Santee Sioux Tribe of Nebraska, April 3, 1936,
charter August 22, 1936 ; Winnebago Tribe of Nebraska, April 3, 1936,
charter August 15, 1936,

Nevada~—Reno-Sparks Indian Colony, January 15, 1936, charter
January 7, 1938 ; Pyramid Lake Paiute Tribe, January 15, 1936, charter
November 21, 1936; Washoe Tribe, January 24, 1936, charter February
27, 1937 ; Shoshone-Paiute Tribes of the Duck Valley Reservation, April
20, 1936, charter Angust 22, 1936 ; Fort McDermitt Paiute and Shoshone
Tribe, July 2, 1936, charter November 21, 1936 ; Yerington Paiute Tribe,
January 4, 1937, charter April 10, 1937 ; Walker River Paiute Tribe,
March 26, 1937, charter May 8, 1937; Te-Moak Bands of Western
Shoshone Indians, August 24, 1938, charter December 12, 1938 ; Yomba
Shoshone Tribe, December 20, 1939, charter December 22, 1939.

New Mexico—Tueblo of Santa Clara, December 20, 1935; Apache
‘Tribe of the Mescalero Reservation. March 25. 1936, charter August 1.
1936 ; Jicarilla Apache Tribe of New MeXico, August 4. 1937, charter
September 4, 1937.

North Dakota.—Three Affiliated Tribes of the Fort Berthold Reserva-
tion, June 29, 1936, charter April 24, 1937.

Oregon.—Confederated Tribes of the Grande Ronde Community, May
13. 1936. charter August 22, 1936; Confederated Tribes of the Warm
Springs Reservation, February 14, 1938, charter April 23, 1938.

South Dakota.—Lower Brule Sioux Tribe. November 27, 1935, charter
July 11, 1936 ; Rosebud Sioux Tribe, December 20, 1935, charter March
16, 1937; Cheyenne River Sioux Tribe, December 27, 1935: Oglala
Sioux Tribe of the Pine Ridge Reservation, January 15, 1936 ; Flandreau
Santee Sioux Tribe, April 24, 1936, charter October 31, 1936.

Texas—Alabama-Coushatta Tribes of Texas, August 19, 19383, charter
October 17, 1939.

Utah.—1Ute Indian Tribe of the Uintalh and Ouray Reservation, Janu-
ary 19, 1937, charter August 10, 1938 ; Shivwits Band of Paiute Indians
of the Shivwits Reservation, March 21, 1940.

Washington—Tulalip Tribes, January 24, 1936, charter October 3.
1936 : Swinomish Indian Tribal Commuuity, January 27, 1936, charter
July 25, 1936 ; Payallup Tribe, May 13, 1936 ; Muckleshoot Indian Tribe,
May 13, 1936, charter October 31, 1936; Makah Indian Tribe, May 16,
1936, charter Fehruary 27, 1937; Quileute Tribe of the Quileute Res-
ervation, November 11, 1936, charter August 21, 1937; Skokomish
Indian Tribe of the Skokomish Reservation, May 3, 1938, charter July
22, 1939 ; Kalispel Indian Community of the Kalispel Reservation, March
24, 1938, charter May 28, 1938; Port Gamble Indian Community,
September 7, 1939,

Wisconsin.—Red Clff Band of Lake Superior Chippewa Indians, June
1, 1936, charter October 24, 1936 ; Bad River Band of the Lake Superior
Tribe of Chippewa Indians of the State of Wisconsin, June 20. 1938,
charter May 21, 1938 ; Lac du Flambean Band of Lake Superior Chippew:
Indians of Wisconsin, August 15, 1936, charter May 8, 1937; Oneida
Tribe of Indians of Wisconsin, December 21, 1936, charter May 1, 1937 :
Forest County Potawatomi Community, February 6, 1937, charter
October 30, 1937; Stockbridge-Munsee Community, November 18, 1937,
charter May 21, 1938; Sokaogon Chippewa Community, November 9,
1938, charter October 7, 1939. .

6148 Stat. 984, 25 U. 8. C. 461, et. seq.
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various Indian tribes,” it did bring about the regularization of
the procedures of tribal government and a modification of the
relations of the Interior Department to the activities of tribal
government. Section 16 of the Act of June 18, 1934,% established
a basis for the adoption of tribal constitutions approved by the
Secretary of the Interior, which could not thereafter be changed
except by mutual agreement or by act of Congress. This section
wis explained in a circular letter of the Commissioner of Indian
Affairs sent out almost immediately after the approval of the
Act of June 18, 1934, in the following terms:

Skc. 16. Tribal Organization.—

that so desires
and by-laws for

Under this section, any Indian tribe
may organize and establish a constitution
the management of its own local affairs.

Such constitution and by-laws become effective when rati-
tied by a majority of all the adult members of the tribe,*
or the adult Indians residing on the reservation, at a special
election, It will be the duty of the Secretary of the Inte-
vior to call such a special election when any responsible
sroup of Indians has prepared and submitted to him a
proposed constitution and by-laws which do not violate
any Federal Law, and are fair to all the Indians concerned.
When such a special election has been called, all Indians
who are members of the tribe, or residents on the reser-
vation if the constitution is proposed for the entire reser-
vation, will be entitled to vote upon the acceptance of the
constitution. * * * If a tribe or reservation adopts
the constitution and by-laws in this manner, such consti-
tution and by-laws may thereafter be amended or entirely
revoked only by the same process.

The powers which may be exercised by an Indian tribe
or tribal council include all powers which may be exer-
cised by such tribe or tribal council at the present time,
and also include the right to employ legal counsxel (sub-
ject to the approval of the Secretary of the Interior with
respect to the choice of counsel and the fixing of fees), the
right to exercise a veto power over any disposition of tribat
funds or other assets, the right to negotiate with Federal.
State and local governments, and the right to be advised
of all appropriation estimates affecting the tribe, before
such estimates are submitted to the Bureau of the Budget
and Congress.

The following Indian groups are entitled to take ad-
vantage of this section: Any Indian tribe, band, or pueblo
in the United States (outside of Oklahoma) or Alaska,
and also any group of Indians who reside on the same res-
ervation, whether they are members of the same tribe
or not,

The constitutions adopted pursuant to this section and those
adopted pursuant to similar provisions of law applicable to
Alaska ¥ and Oklahoma * vary considerably with respect to the

2 Ree Memo. Sol. I, D, March 25, 1939. TUndoubtedly, the aet had
some effect upon the attitude of administrative agencies towards pow-
ers which had been theoretically vested iu Indian tribes but frequently
ignored in practice. See, for instance. decision of the Comptro'ler
General A-86599, June 30, 1937, upholding tribal power to collect rent-
als from tribal land and declaring:

* * * Dhaving in view the broad purposes of the act, as shown
by its legislative history, to extend to Indians the fundamental
rights of political liberty and local seif-government, and there
having been shown the fact that some of the power so granted
by the new act would require the use of tribal funds for their
accomplishment—being nccessary incidents of such powers—
and the further fact that the act of Juune 25, 1936. 49 Stat. 1928,
provides that section 20 of the Permanent Appropriation Repeal
Act, 48 Stat. 1233, shall not apply to funds held in trust for
individual Indians. associations of individual Indians. or for
Indian corporations chartered under the act of June 18, 1934,
this office would not be required to object to the procedures sug-
gested in your memorandum for the handling of tribal funds of
Indian tribes organized pursuant to the said act of June 18, 1934.

48 Stat. 084, 987, 25 U. 8. C. 476.

% Thisx rute was modified by the Act of June 15. 1935, sec. 1, 49 Stat.
378, 25 U. 8. C. 478a, which substituted t!e requirement of majority
vote of those voting in an clection where 30 percent of the eligible
voters cast ballots.

65 8re Chapter 21, see. 9.

“ For a list of Oklahoma constitutions and charters, sce Chapter 23.
sec. 13,
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form of tribal government, ranging from ancient and primitive
forms in tribes where such forms have been perpetuated, to models
based upon progressive white communities.

The powers of self-government vested in these various tribes
likewise vary in accordance with the circumstances, experience,
and resources of the tribe.”” The extent to which tribal powers
arc subject to departmental review is again a matter on which
tribal constitutions differ from each other.

The procedure by which tribal ordinances are reviewed, where
such review is called for, is a matter which in nearly all tribal
constitutions has been covered in substantially identical terms.
A typical provision is that of the constitution of the Blackfeet
Tribe,” which reads as follows: :

6T

ARIICLE vI. POWERS oF THE COUNCIL

@ * kS * *

SEC. 2. Manner of revicw.—Any resolution or ordinance
which, by the terms of this constitution, is subject to re-
view by the Secretary of the Interior, shall be presente
to the superintendent of the reservation, who shall, within
ten (10) days thereafter, approve or disapprove the same.
If the superintendent shall approve any ordiuance or reso-
lution, it shall thereupon become cffective, but the super-
intendent ghall transmit a copy of the same, bearing his
endorsenient, to the Secretary of the Interior, who may,
within ninety (90) days from the date of enactment, re-
scind the said ordinance or resolution for any cause, by
notifying the tribal council of such decision. If the su-
perintendent shall refuse to approve any resolution or
ordinance submitted to him. within ten (10) days after
its enactment, he shall advise the Blackfeet Fribal Busi-
ness Council of his reagon thereof. It thexe reasons ap-
pear to the council insufficient, it may, by a majority vote,
refer the ordinance or resolution to the Sccretary of the
Interior, who may, within nincty (90) days from the date
of its enactment, approve the same in writing, whereupon
the said ordinance or resolution shall become effective.

Under the procedure thus established, positive action is re-
quired to validate an ordinance that is subject to departmental
review. Failure of the superintendent to act within the pre-
scribed period operates as a veto.” Failure of the superintend-
ent or other departmental employees to act promptly in trans-
mitting to the Secretary an ordinance validly submitted and
approved does not extend the period allowed for secretarial
veto. On the other hand, where a superintendent vetoes an
ordinance, failure of the tribe to act in accordance with the pre-
reribed procedure of referring the ordinance, after a new vote,
to the Secretary of the Interior, will preclude validation of the
ordinance.™ R ﬁ[w

Secretarial review of tribal ordinances, like Presidential review
of legislation, involves judgments of policy as well as judgments
of law and constitutionality. Only a small proportion of such
ordinauces have been vetoed. The reasons most commonly ad-
vanced for such action by the Secretary of the Interior are:

[

. That the ordinance violates some provision of the
tribal constitution ; ™

. That the ordinance violates some federal law:

. That the ordinance is unjust to a minority group within
the tribe.

[

oM

ST It has been administratively determined that constitutions of groups
not previously recognized as iribes, in the political sense, cannot include
powers derived from sovereignty, such as the power to tax. condemn
land of members, and regulate inheritance. Memo. Sol. 1. D., April 15,
1936. (Lower Sioux Indian Community; Prairie Island Indian Com-
munity.)

% Approved December 13, 1935.

% Memo. Sol. I. D., April 11, 1940 (Walker River Paiute).

70 Memo. Sol. I. D., October 23, 1936 (San Carlos Apache).

7 See Memo. Sol. I. D., April 11, 1940 (Walker River Paiuice).

7 See, for example, Memo. Sol. I. D., December 14, 1937 (Hopi).
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During the 6 years following the enactment of the Act of June
18, 1934, Congress found no occasion to rescind any tribal consti-
tution or ordinance, although it undoubtedly has power to do s0,”
nor was any tribal constitution adopted by an Indian tribe vetoed
by the Secretary of the Interior. During this period, perhaps
the chief threat to the integrity of tribal government has been
the willingness of certain tribal officers to relinquish responsibili-
ties vested in them by tribal constitutions., This tendency has
been somewhat checked by rulings to the effect that the Interior

Department will not approve or be party to sucl relinquishment

of responxibility.™

An attempt to outline the probable future development of these
Indian constitutions isx made in a recent article on the subject
How Long Will Indian Constitutions Last? ™

Any answer to this question that is more than mere
guesswork must square with the recorded history of In-
dian coustitutions. Tribal constitutions, after ail, arve
not a radical innovation of the New Deal. The history
of Indian constitutions goes back at least to the Gayan-
eshagowa (Great Binding Law) of the Iroquois Con-
federacy which probably dates from the 15th cen-
tury. * * *

So too, we have the written constitutions of the Creek,
Cherokee, (Choctaw, Chickasaw, and Osage nations, printed
usually on tribal printing presses, which were in force
during the decades from 1830 to 1900.

These constitutions arve merely historical records today.
Other Indian constitutions, however, retain their vitality.
A good many tribes have had rudimentary written consti-
tutions, which simply recorded the procedure of their gen-
cral eniineil meetings, the method of electing or removing
representatives o “business: committees,” and perhaps a
brief statement of the duties of officers.  Other tribes are
governed by elaborate constitutions which have never
been recorded. The difference between a written and an
unwritten constitution should not be exaggerated. The
rules concerning council procedure, selection of officers,
and official responsibilities, which have been followed by
the Creek towns, or by the Rio Grande Pueblos, without
substantial alteration across four centuries, certainly de-
serve to be called constitutions. They do not lose their
potency when they are reduced to writing, as the constitu-
tion of Laguna Pueblo was reduced to writing thirty
vears ago.

Tu all the recorded history of Indian constitutions, two
bagic facts stand out.

It ix a fact of deep significance that no Indian constitu-
tion has ever been destroyed except with the consent of
the governed. (ongress has never legislated a tribal gov-
ernment out of cxistence except by treaty, agreemeit or
plebiscite. Even the wholesale destrncetion of the govern-
ments of the Five Civilized Tribes in the old Indian Ter-
ritory was accomplished only when the members of these
tribes, by majority vote, had accepted the wishes of Clon-
eress.  These governments ceased to exist asx governments
primarily because they had admitted to citizenship, and
to rights of occupaney in tribal lands. so many white men
that the original Indian communities could no longer
maintain a national existence apart from the white set-
tlers. The acts of Congress and the plebiscite votes of the

7 On federal review of legislation of the Five Civilized Tribes, see
Chapter 23, sec. 6.

“ Memo. Sol. 1. D., May 14, 1938 (veto of Oglala Sioux resolution dele-
gating taxation powers to supevintendent). See also Memo. Acting Sol.
I. D., July 16, 1937 (disapproving proposal for indefinite review of
actions of Business Committee of Chippewa-Cree Indians of the Rocky
Boy’s Reservation. affecting federally financed business but approving
contractual provision for review of such ordinaiices during period of
indcbtedness) : Memo. Sol. I. D., October 16, 1936 (terms of loan to
Lower Brule Sioux Tribe) ; Memo. Sol. 1. D., July 12, 1937 (Ft. Belknap ;
delegation of leasing power to superintendent disapproved) ; Memo. Sol
1. D., May 28, 1946 (Ft. Hall ; same).

5 B, 8. Cohen, How Long Will Indian Constitutions Last (1939). 6
Indians at Work, No. 10. The excerpts here quoted follow the cited publi-
cation except with respect to editorial abridgments and corrections made
therein.

tribes, which were dominated by the “squaw-men” and
mixed-bloods, reflected an existing fact. The constitution
of the Iroquois Confederacy likewise was broken only by
the Indians themselves when the Six Nations could not
agree on the question of whether to support the American
revolutionaries or the British.

The second basic fact that stands out in a survey of
the life span of Imdian constitutions is that the Indians
themselves cease to want a constitution when their con-
stituted government no longer satisfies important wants.
‘When this happens, a tribal government, like any other
governinent, either dissolves in chaos or yields place to
some other governing ageucy that commands greater
power or promises to satisfy in greater measure the sig-
nificant wants of the governed.

If we are to be realistic in seeking to answer the ques-
tion, “How long will the new Indian Constitutions last?”,
we must focus attention on the human wants that tribal
governments under these constitutions are able to satisfy
rather than on guesses as to what future Congresses and
future adimninistrations may think of Indian self-govern-
ment. * * * It is extremely likely that organized
Indian tribes will continue to exist as long as American
democracy exists and as long as the American people
are unwilling to use the army to carry out Indian pocl-
icies,—provided that the Indians themselves feel that
tribal governments satisfy important human wants.

What are the wants that a tribal government can help
to satisfy?

1

The most fundamental of the goods which a tribe may
bring to its members is cconomic security. Few things
bind men so closely as a commen interest in the means of
their livelihood. No tribe will dissolve so long as there
are lands or resources that belong to the tribe or economic
centerprises in which all members of thie tribe may partici-
pate. The young man whe in the plastic years of adoles-
cence, goes to hix tribal government to obtain employment
in a tribal lumber mill, cooperative store, hotel, mine,
farm, or factory, gives that government the moxt enduring
kind of recognition. The returned student who applies
to a committee of his tribal council for permission to build
up his herds on tribal grazing land, or for the chance to
establish a farm, or to build a home and garden upon tribal
lands assigned to his occupancy, cannot ignore this tribal
government. * * *

It follows that governmental credit policies in making
loans to Indian tribes are of critical importance. If, in
such loans, special attention is given to encouraging tribal
entterprises, a real basis of social solidarity is provided:
all memnbers of the tribe are interested in the success of
the enterprise, in the efliciency and honesty of its manage-
ment ; the development of a tribal enterprise becomes a
course of adult education in economics and government.
On the other hand, if credit operations are entirely con-
fined to individual enterprises, no such common interest
ix created. The struggle for a lion's share of tribal loan
funds may prove, on the contrary, a disintegrating and
faction-produeing drive. The tribal officials instead of
being producers will be bankers. And there is no reason
to believe that the bankers of an Indian tribe will be less
cordially detested by their debtors than are bankers in
any country of the world today.

Second in importance only to the reservation ecredit
program is the reservation land-acquisition program. A
landless tribe can evoke no more respeet, among farmers,
than a landless individual. But more than paper cwn-
ership of tribal land ix here in question. The is<ne is
whether the tribe that “owns” land will be allowed to
exercise the powers of a landowner, to receive rentals
and fees, to regulate land use, to withdraw land privileges
from those who flout its regulations, or whether the
Federal Government will administer “tribal” lands for the
benefit of the Indians as it administers National Monu-
menty, for instance, for the benefit of posterity, with the
Indians having perhaps as much actual voice in the former
case as posterity has in the latter.

The roots of any tribal constitution are likely to he
as deep ax the tribe’s actual control over economie
resources.
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II

Less tangible than the possession of common property,
but perhaps equally important in the continuity of a
social group, is the existence of common enjoyments. In
community life, as in marriage, community of interest in
the useless and enjoyable things of life makes for sta-
bility and loyalty.

Any governmental organization must do a good many
unpleasant jobs. Arresting law-breakers and collecting
taxes are not activities that inspire gratitude and loy-
alty. Thus government comes to be locked upon as a
necessary cvil, at best, unless it actively sponsors some
of life’s every-day enjoyments. An Indian tribe that en-
riches the recreational life of its miembers through the
developnient of community recreational facilities is build-
ing for itxelf a solid foundation in human loyalty.

There is no doubt that the remarkable tenacity of tra-
ditional government in the Pueblos of New Mexico derives
in large part from the role which that government plays
in the popular dances, communal hunts, and similar social
activities. To relieve the barrenness of life on some of
the northern reservations is a task hardly less important
than the reestablishment of the economic basis of
life. * * *

In this field, much will depend upon the attitude of
Indian Service officials, and particularly upon the atti-
tude of teachers, social workers, and extension agents.
It will be hard for them to surrender the large measure
of control that they now exercise over the recreational and
social life of the reservations, but unless they are willing
to yield control in this field to the tribal government, that
government may find itself barred from the hearts of its
people.

III

Outside of Indian reservations, local government finds
its chief justification in the performance of municipal
services, and particularly the maintenance of law and
order, the management of public education, the distribu-
tion of water, gas, and electricity, the maintenance of
lhealth and sanitation, thie relief of the needy, and activi-
tiex designed to afford citizens protection against fire and
other natural calamities. On most Indian reservations
all of these functions, if performed at all, are performed
not by the tribal councils but by employees of the Indian
Service. Thus the usual reason for the maintenance of
local government is lacking.

The cure for this situation is, obviously, the progressive
transfer of municipal funetions to the organized tribe.
Already some progress has been made in this dirvection in
the field of law and order. Codes of municipal ordinances
are being adopted by several organized tribes; judges are
removable, in some cases, by the Indians to whom they are
responsible ; and the czaristic powers of the Superin-
tendent in this ficld have been substantially abolished.
In the other fields of municipal activity no such change
has yet taken place.

Where Indian schools are maintained, the Indians gen-
erally have nothing to say about school curricula, the
appointment or qualifications of teachers, or even the
programs to be followed in the commencement exercises.
Many reasons will occur to the Indian Service employee
why the tribal government should have nothing to say
about Indian education. It will be said that the Federal
Government pays for Indian education and should there-
fore exercise complete control over it—an ironic echo of
the familiar argument that real-estate owners pay for
public education and should therefore control it. It will
be said that Indians are not competent to handle educa-
tional problems. It will be said that giving power to tribal
councils will contaminate education with “politics.”

None of these objections has any particular rational
force. In several cases teachers are now heing paid not
out of Federal funds but out of tribal funds. So far as
the law is concerned, an act of Congress that has been on
the statute books since June 30, 1834, specifically provides
that the direction of teachers, and other employees, even
though they bhe paid ont of Federal funds, may be given
to the proper tribal authorities wherever the Secretary of
the Interior (originally, the Secretary of War) considers

the tribe competent to exercise such direction. Indians
are considered competent enough to serve on boards of
education where public schoolx have been substituted for
Indian Service schools. And there is no good reason why
tribal “polities™ deserves to be suppressed, any more than
national “‘politics.” If these common arguments are with-
out rational foree, they are nevertheless significant be-
cause they symbolize the unwillingness of those who have
power, positions, and xalaries, to jeopardize the status
quo.

Thix is true not only in the field of education. It is true
in the field of health, community planuing, relief, and all
other municipal services. Tt is true of government outside
of the Indian Service, and perhaps it is true of all human
enterprise. The «hift of control from a Federal bureau
to the local community ix likely to come not through gifts
of delegated authority from the Federal bureaun, but rather
as a result of insistent demands from the local community
that it be entrusied with inereasing control over its own
municipal affairs.

‘Where this demand for local autonomy is found, there ig
ground to hope that a tribal constitution will prove to be a
relatively permanent institution as human institutions go.
Where this demand is not found, there is reason to believe
that the tribal government will not be taken very seri-
ously by the governed, that Indian Service control of
municipal functions will continue until superseded by
state control, and that the tribe will disappear as a politi-
cal organization.

v

A fourth source of vitality in any tribal constitution is
the commuuity of consciousness which it reflects. Where
many people think and feel as one, there is some ground to
expect a stable political organization. Where, on the
other hand, such unity is threatened either by factional-
ism within the tribe or by constant assimilation into a
surrounding population, continuity of tribal organization
cannot be expected.

* * * * *

‘7

Afifth source of potential strength for any tribal organ-
ization lies in the role which it may assume as protector
of the rights of its miembers.

In most parts of the country, Indiang are looked down
upon and discriminated against by their while fellow-
citizens. They are denied ordinary rights of citizenship—-
in several states even the right to vote—in a few states
the right to intermarry with the white race or to attend
white schools—in most states the right to use state facili-
ties of relief, institutional care, etc. Discrimination
against Indians in private employment is widespread.
Social discrimination is almost universal. The story of
Federal relations with the Indian tribes is filled with ac-
counts of broken treaties, massacres, land steals, and
practical enslavement of independent tribes under dicta-
torial rule by Indian agents.

It is not to be wondered at that this history of discrimi-
nation and oppression has left a bitter, rankling resentment
in the hearts of most Indians. A responsible tribal gov-
ernment must express this resentment, and express it in
more effective ways than are open to an individual:
otherwise it has failed in one of its chief functions. Where
there is a popular consciouszness of grievances, the govern-
ing body of tlie community must scek thieir redress. whether
against state officials, Indian Service employees, white
traders, or any other group. To be in the pay of any
such group is, on most reservations, a black mark agains
a popular representative.

In this field of activity, tribal governments can achieve
significant results. A council, for instance, that employs
an attorney to enjoin the enforcement of an unconstitu-
tional statute depriving Indians of the right to vote is
likely to secure a first lien on the respect of its con-
stituency and materially increase the life expectancy of
the tribal constitution. A tribal council that makes a de-
termined fight to secure enforcement of laws—vome of
them more than a hundred years old—granting Indians
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preference in Indian Service employment will win Indian
support even it it loses its immediate fight. So with many
other common grievances on which collective tribal action
is possible. A rubber stamp ceuncil that simply takes
what the Indian Office gives it is not likely to establish
permanent foundations for tribal autonomy. Rubber ix
a peculiarly perishable material, and it gives off a bad
smell when it decays.

There is, then, no single answer that can be given to
the question, “How long will Indian constitutions last?”
We may be sure that different counstitutions will perish at
different ages. Some, no doubt, have been still-bern.
Such constitutions may exist in the eyes of the law but not
in the hearts of the Indians, and at the first signal of official
displeasure, they will disappear. Other constitutions
represent realities as stable as the reality that is the United
States of America or the City of St. Louis.
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One who seeks a mathematical formula can perhaps
measure the life expectancy of various tribal constitu-
tions by assigning numbers to the factors we have dis-
cussed—the extent to which the organized tribe ministers
to the cornmon economic needs of the people, the degree in
which the organized tribe satisfies recreational and cul-
tural wants, the extent and efliciency of municipal services
which the tribe renders, the general social solidarity of
tlie community, and the vigor with which the tribal gov-
ernment cxpresses the dissatisfactions of the people and
organizes popular resentment along rational lines.

More generally one can say that a constitution is the
structure of a reality that exists in human hearts. An
Indian constitution will exist as long as there remains in
human hearts a community of interdependence, of common
interests, aspirations, hopes, and fears, in realms of art
and politics, work and play.

SECTION 4. THE POWER TO DETERMINE TRIBAL MEMBERSHIP ¢

The courts have consistently recognized that in the absence
of express legislation by Congress ™ to the contrary, an Indian
tribe has complete authority to determine all questions of its
own membership.” It may thus by usage or written law, or by
treaty with the United States or intertribal agreement,” deter-
mine under what conditions persons shall be considered members
of the tribe. It may provide for special formalities of recogni-
tion, and it may adopt such rules as seem suitable to it, to
regulate the abandonment of membership, the adoption of non-
Indians or Indians of other tribes, and the types of membership
or citizenship which it may choose to recognize. The complete-
ness of this power receives statutory recognition in a provision
that the children of a white man and an Indian woman by blood
shall be considered members of the tribe if, and only if, “said
Indian woman was * * * recognized by the tribe.”*® The
power of the Indian tribes in this field is limited only by the
various statutes of Congress defining the membership of certain
tribes for purposes of allotment or for other purposes,®* and by

“ For an analysis of congressional power over tribal membership, see
Chapter 5, sec. 6. For an analysis of federal administrative power on the
same subject, see chapter 5, sec. 13.

7 There is no dispute as to the plenary power of Congress over the
ficld of tribal membership. See Wallace v. Adams, 204 U. S. 415 (1907),
and Chapter 5, sec. 6.

% It must be noted that property rights attached to membership are
largely in the control of the Secretary f the Interior rather than the
tribe itself. See, sec. 8, infra, and see Chapters 5, 9, and 15.

™ See Delaware Indians v. Cherokee Nation, 193 U. S. 127 (1904).

25 U. 8. C. 184 declares:

* % % all children born of a_ marriage heretofore solemnized
between a white man and an Indian woman by blood and not by
adoption, where said Indian woman is at this time, or was at
the time of her death, recognized by the tribe shall have the same
rights and privileges to the property of the tribe to which the
mother belongs, or belonged at the time of her death, by blood, as
any other member of the tribe, and no prior Act of Congress shall
be construed as to debar such child of such right. (Act of June
T, 1897, c. 3, sec. 1, 30 Stat. 62, 90.)

The phrase “recognized by the tribe” is construed in Oakes v. United
States, 172 Fed. 305 (C. C. A. 8, 1909) ; Pape v. United States, 19 F.
2d 219 (C. C. A9, 1927) ; United States v. Rolfson, 38 F. 2d 806 (C. C. A.
9, 1930), rev'd 283 U. 8. 753 (1931) ; 43 L. D. 149 (1914) ; 50 L. D. 551
(1924).

83 Various enrollment statutes provide for enrollment by chiefs, with
departmental approval. Act of March 3, 1£81, sec. 4, 21 Stat. 414, 433
(Miami) ; Act of March 2, 1889, 25 Stat. 1013 (United Peorias and
Miamies), construed in 12 L, D. 168 (1890) ; Act of February 13, 1891,
26 Stat. 749, 7563 (Sac and Fox and others). Of. Act of June 18, 1926,
44 Statl. 1609 (requiring the Secretary to enroll for allotment a person
adopted by the Kiowa tribe) ; Act of June 28, 1898, sec. 21, 30 Stat.
495, 502 (“Cherokee * * * Jawfully admitted to citizenship by the
tribal authoritics”). Other statutes provide for enrollment by the
Secretary of the Interior, with the assistance of chiefs. Act of May 19,
1924, 43 Stat. 132 (Lac du Flambecau) and Act of June 15, 1934, 48
Stat. 965 (Menominee) (action by the Secretary after findings by Me-
nominee Tribal Council).

Another procedure involved a commission including Indian members,
acting with the approval of the Secretary of the Interior. See Act of

the statutory authority given to the Secretary of the Interior to
promulgate a final tribal roll for the purpose of dividing and
distributing tribal funds.®

The power of an Indian tribe to determine questions of its
own membership derives fromn the character of an Indian tribe
as a distinet political entity. In the case of Patterson v. Council
of Seneca Nation® the Court of Appeals of New York reviewed
the many decisions of that court and of the Supreme Court of the
United States recognizing the Indian tribe as a “distinet political
society, separated from others, capable of managing its own
affairs and governing itself” ® and, in reaching the conclusion
that mandamus would not lie to compel the plaintiff’s enroll-
ment by the defendant council, declared :

Unless these expressions, as well as similar expressions
many times used by many courts in various jurisdictions,
are mere words of flattery designed to soothe Indian
sensibilities, unless the last vestige of separate national
life has been withdrawn from the Indian tribes by en-
croaching state legislation, then, surely, it must follow
that the Seneca Nation of Indians has retained for itself
that prerequisite to their self-preservation and integrity
as a nation, the right to determine by whom its member-
ship shall be constituted. (P. 736.)

* * * * *

It must be the law, therefore, that, unless the Seneca
Nation of Indians and the state of New York enjoy a rela-
tion inter se peculiar to themselves, the right to enroll-
ment of the petitioner, with its attending property rights,
depends upen the laws and usages of the Seneca Nation
and is to be determined by that Nation for itself, without
interference or dictation from the Supreme Court of the
state. (P. 736.)

After examining the constitutional position of the Seneca
Nation and finding that tribal autonomy has not been impaired
by any legislation of the state, the court concludes:

The conclusion is inescapable that the Seneca Tribe re-
mains a separate nation; that its powers of self-govern-
ment are retained with the sanction of the state; that the
ancient customs and usages of the nation except in a few
particulars, remain, unabolished, the law of the Indian
land ; that in its capacity of a sovereign nation the Seneca
Nation is not subservient to the orders and directions of

March 3, 1921, 41 Stat. 1355 (Ft. Belknap), construed in Stoockey v.
Wilbur, 58 F. 2d 522 (App. D. C. 1932). Still other statutes provide
for enrollment by the Secretary of the Interior. See Chapter 5, sec. 6.

Even in these cases, the Secretary sometimes utilized a roll prepared
by officers of the tribe. See Jump v. Ellis, 100 F. 2d 130 (C. A. A. 10,
1938), cert. den. 306 U. 8. 645 (1938).

Occasionally Congress has specifically required that the Interior De-
partment recognize a tribal adoption. See Act of April 4, 1910, sec.
18, 36 Stat. 269, 280 (Kiowa).

8225 U. 8. C. 163. (June 30, 1919, c. 4, sec. 1, 41 Stat. 3, 9). See
Chapter 5, secs. 12 and 13, Chapter 9, sec. 6, and Chapter 10, sec. 4.

83245 N. Y. 433, 157 N. E. 734 (1927).

8 Marshall, C. J., in Oherokee Nation v. Georgia, 5 Pet. 1, 15 (1831).
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the courts of New York state; that, above all, the Seneca
Nation retains for itself the power of determining who
are Senecas, and in that respect is above interference and
dictation. (P. 738.)

In the case of Waldron v. United States,” it appeared that a
woman of five-sixteenth Sioux Iundian blood oun her mother’s
side, her father being a white man, had been refused recognition
as an Indian by the Interior Department although, by tribal
custom, since the woman’s mother had been recognized as an
Indian, the woman herself was so recognized. The court held
that the decision of the Interior Department was contrary to
law, declaring:

5

In this proceeding the court has been informed as to the
usages and customs of the different tribes of the Sioux
Nation, and has found as a fact that the common law does
not obtain among said tribes, as to determining the race
to which the children of a white man, married to an
Indian woman, belong; but that, according to the usages
and customs of said tribes, the children of a white man
married to an Indian woman take the race or nationality
of the mother.® (P. 419.)

In the Cherokee Intermarriage Cases,® the Supreme Court of
the United States considered the claims of certain white men,
married to Cherokee Indians, to participate in the comnmon prop-
erty of the Cherokee Nation. After carefully examining the
constitutional articles and the statutes of the Cherokce Nation,
the court reached the conclusion that the claims in question were
invalid, since, although the claimants had been recognized as
citizens for certain purposes, the Cherokee Nation had complete
authority to qualify the rights of citizenship which it offered
to its “naturalized” citizens, and had, in the exXercise of this
authority, provided for the revocation or qualification of citizen-
ship rights so as to defeat the claims of the plaintiffs, The Su-
preme Court declared, per Fuller, C. .J.:

8 143 Fed. 413 (C. C. S. D. 1905). Also see Chapter 1, sec. 2.

8 To the effect that tribal action on recognition of members is con-
clusive “as there was no treaty, agreement, or statute of the United
States impgsing upon any officer of the United States the power to
make a complete roll, and declaring that the acts of said officer should
be eonclusive upon the questions involved,” see Sully v. United States,
195 Fed. 113, 125 (C. C. 8. D. 1912) (suit for allotment).

The same view is maintained in 19 Op. A. G. 115 (1888), in
a case in which exclusive power to determine membership was vested
in the tribal authority by treaty:

* * * Tt was the Indians, and not the United States, that
were interested in the distribution of what was periodically
coming to them from the United States. It was proper then
that they should determine for themselves, and finally, who were
entitled to membership in the confederated tribe and to participate
in the emoluments belonging to that relation.

The certificate ot the chiefs and councillors referred to is
possibly as high a grade of evidence as can be procured of the
fact of the determination by the chiefs of the right of member-
ship under the treaty of February 23, 1867, and seems to be
such as is warranted by the usage and custom of the Government
in its general dealings with these people and other similar
tribes. (P. 116.)

See to the same effect: In re William Banks, 26 L. D. 71 (1898) ;
Black Tomahawk v. Waldror, 19 L. D. 811 (1894) ; 35 L. D. 549 (1907) ;
43 L. D. 125 (1914); 20 Op. A. G. 711 (1894) ; Western Cherokees v.
United States, 27 C. Cls. 1, 54 (1891), mod. 148 U. 8, 427, 28 (. Cls.
557 ; United States v. Heyfron (two cases), 138 Fed. 964, 968 (C. C.
Mont. 1905) ; Memo. Sol. I. D.,, May 14, 1935 (Red Lake Chippewa)
and see Memo Sol. I. D.,, December 18, 1937 (Kansas and Wisconsin
Pottawatomie). As was said in the last cited memorandum :

* * * However, if the Prairie Band still refuses, in the light
of this information, to accept the children into membership, the
Department is without power to enroll the children of its own
accord, and the Business Committee should be so informed.
While the Department may approve or disapprove adoptions into
the tribe and expulsions therefrom made by the tribal authorities,
no case holds that the Department, in the absence of express
statutory authorization, may grant a person tribal membership
over the protest of the tribal authorities. Such action would
be contrary to the rules enunciated in the cases and to the
position taken by the Department in the drafting of tribal
constitutions.

87203 U. 8. 76 (1906).
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The distinction between different classes of citizens
was recognized by the Cherokees in the differences in their
intermarriage law, as applicable to the whites and to the
Indians of other tribes; by the provision in the intermar-
ringe law that a white man intermarried with an Indian
by blood acquires certain rights as a citizen, but no pro-
vision that if he marries a Cherokee citizen not of Indian
blood he shall be rerarded as a citizen at all; and by the
provision that if, once having married an Indian by blood,
he marries the second time a citizen not by blood, he loses
all of his rights as a citizen. And the same distinetion be-
tween citizens as such and citizens with property rights
has also been recognized by Congress in enactmenis relat-
ing to other Indians that the Five Civilized Tribes. Act
August 9, 1888, 25 Stat. 392, ¢. 818; act May 2, 1890, 26 Stat.
96, c. 182; act June 7, 1897, 30 Stat. 90, c. 3. (P. 88.)
¥ % x MPhe laws and usages of the Cherokees, their
earliest history, the fundamental principles of their na-
tional policy, their constitution and statutes, all show that
citizenship rested on blood or marriage; that the man
who would assert citizenship must establish marriage
that when marriage ceased (with a special reservation
in favor of widows or widowers) citizenship ceased; that
when an intermarried white married a person having no
rights of Cherokee citizenship by blood it was conclusive
evidence that the tie which bound him to the Cherokee
people was severed and the very basisx of his citizenship
obliterated. (P. 95.) *

An Indian tribe may classify various types of membership and
qualify not only the property rights. but the voting rights of
certain members.*” Similarly, an Indian tribe may revoke
rights of membership which it has granted. In Roff v. Burney,"”
the Supreme Court upheld the validity of an act of the Chicka-
saw legislature depriving a Chickasaw citizen of his citizenship,
declaring :

The citizenship which the Chickasaw legislature could
confer it could withdraw. The only restriction on the
rower of the Chickasaw Nation to legislate in respect to
its internal affair is that such legislation shall not conflict
with the Constitution or laws of the United States, and
we know of no provision of such Constitution or laws
which would be set at nanught by the action of a political
community like this in withdrawing privileges of mem-
bership in the community once conferred. (P. 222.)

The right of an Indian tribe to make express rules governing
the recognition of members, the adoption of new members, the
procedure for abandonment of membership, and the procedure
for readoption, is recognized in Smith v. Bonifer.” In that case
the plaintiffy’ right to allotments depended upon their member-
ship in a particular tribe. The court held that such member-
ship was demonstrated by the fact of tribal recognition,
declaring :

Indian members of one tribe can sever their relations
ax such, and may form affiliations with another or other
tribes. And so they may. after their relation with a
tribe has been severed, rejoin the tribe and be again rec-
ognizad and treated as members thereof, and tribal rights
and priviteges attach according to the habits and customs
of the tribe with wbich affiliation is presently cast. As to
the manner of hreaking off and recasting tribal affiliations
we are meagerly informed. It was and is a thing, of
course, dependent upon the peculiar usages and customs
of each particular tribe, and therefore we may assumne
that no general rule obtaing for its regulation.

3 See, 10 the samc effect, 19 Op. A. G. 109 (1888).

8 Thus in 19 Op. A. G. 389 (1889). the view is expressed that a tribe
may by law restrict the rights of tribal suffrage, excluding white citi-
zens from voting, although by treaty they are guaranteed rights of “mem-
bership.”  Accord: 8 Op. A. G. 300 (1857).

90 168 U. 8. 218 (1897). And sce Memo. Sol. 1. D., February 18, 1938,
to the ffe:t that a tribal roll may be amended pursuant to a tribal
constitution.

91154 Fed. 883 (C. C. D. Ore. 1907), aff'd sub. nom. Bonifer v. Smith,
166 Fed. 846 (C. C. A. 9, 1909), s. c. 132 Fed. 889 (C. C. D. Ore, 1904).
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Now, the first condition presented is that the mother of
Philomme was a full-blood Walla Walla Indian. She was
consequently a member of the tribe of that name. Was
her status changed by marriage to Tawakown, an Iroquois
Indian? This must depend upon the tribal usage and
customs of the Walla Wallas and the Iroquois. It is said
by Hon. William A. Little, Assistant Attorney General, in
an opinion rendered the Department of the Interior in a
matter involving this very controversy :

“That inheritance among these Indians is through
the mother and not through the father, and that the
true test in these cases is to ascertain whether parties
claiming to be Indians and entitled to allotments have
by their conduct expatriated themselves or changed
their citizenship.”

But we are told that:

“Among the Iroquoian tribes kiuship is traced
through the blood of the woman only. Kinship means
membership in a family; and this in turn constitutes
citizenship in the tribe, conferring certain social,
political, and religious privileges, duties, and rights,
which are denied to persons of alien blood.” Hand-
book of American Indians, edited by Frederick Webb
Hodge, Smithsonian Institute, Government Printing
Office, 1907.

Marriage, therefore, with Tawakown would not of itself
constitute an affiliation on the part of his wife with the
Iroquois tribe, of which he was a member, and a renun-
ciation of membership with her own tribe. * * *
(P. 886.)

Considering a second marriage of the plaintiff to a white
persown, the court went on to declare:

* ok ok

But notwithstanding the marriage of Philomme
to Smith, and her long residence outside of the limits of
the reservation, she was acknowledged by the chiefs of
the confederated tribes to be a member of the Walla Walla
tribe. From the testimony adduced herein, read in con-
nection with that taken in the case of Hy-yu-tse-mil-kin
v. Smith, supra, it appears that Mrs. Smith was advised
by Homily and Show-a-way, chiefs, respectively, of the
Walla Walia and Cayuse tribes, to come upon the reserva-
tion and make selections for allotments to herself and
children, and that thereafter she was recognized by both
these chiefs, and by Peo, the chief of the Umatillas, as
being a mermber of the Walla W'alla tribe. It is true that
she was not so recognized at first, but she was finally,
and by a general council of the Indians held for the espe-
cial purpose of determining the matter. (P. 888.)

Where tribal laws have not expressly provided for some cer-
tificate of membership,” the courts, in cases not clearly controlled
by recognized tribal custom, have looked to recognition by the
tribal chiefs as a test of tribal membership.™

The weight given to tribal action in relation to tribal mem-
bership is shown by the case of Nofire v. United States.” In that
casge the jurisdiction of the Cherokee courts in a murder case, the
defendants being Cherokee Indians, depended upon whether the
deceased, a white man, had been duly adopted by the Cherokee
Tribe. Finding evidence of such adoption in the official records
of the tribe, the Supreme Court held that such adoption deprived
the federal court of jurisdiction over the murder and vested such
jurisdiction in the tribal courts.

A similar decision was reached in the case of Raymond v. Ray-
mond ¥ in which the jurisdiction of a tribal court over an adopted
Cherokee was challenged. The court declared, per Sanborn, J.:

* * *

It is conceded that under the laws of that nation
the appellee became a member of that tribe, by adoption,

92 See 19 Op. A. G. 115 (1888).

88 Hy-yu-tse-mil-in v. Smith, 194 U. 8. 401, 411
States v. Higgins, 103 Fed. 348 (C. C. D. Mont. 1900).

94164 U. S. 657 (1857).

% 83 TFed. 721 (C. C. A. 8, 1897).
But ¢f. 2 Op. A, G. 402 (1830).

(1904) ; United

Accord: 7 Op. A. G. 174 (1855).
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through her intermarriage with the appellant. It is set-
tled by the decisions of the supreme court that her adop-
tion into that nation ousted the federal court of juris-
diction over any suit between her and any member of that
tribe, and vested the tribal courts with exclusive juris-
diction over every such action. Alberty v. U. 8., 162 U. S.
499, 16 Sup. Ct. 864; Nofire v. U. 8., 164 U. 8. 657, 638, 17
Sup. Ct. 212. (P. 723.)

It is of course recognized throughout the cases that tribal
membership is a bilateral relation, depending for its existence
not only upon the action of the tribe but also upon the action of
the individual concerned. Any member of any Iundian tribe is
at full liberty to terminate his tribal relationship whenever he
<0 chooses,” although it has been said that such termination will
not be inferred “from light and trifling circumstances.” ”

Apart from the foregoing cases, there are a number of decisions
excluding from rights of tribal membership persons claiming to
be members who have been recognized neither by the tribal nor
hy the federal authorities.® Such cases, of course, cast little
light on the scope of tribal power.

The tribal power recognized in the foregoing cases is not over-
thrown by anything said in the case of United States ex rel. West
v. Hitcheock.” 1In that case, an adopted member of the Wichita
tribe was refused an allotment by the Secretary of the Interior
because the Departinent had never approved his adoption. Since
the Secretary, according to the Supreme Court, had unreviewable
discretionary authority to grant or deny an allotment even to
a member of the tribe by blood, it was unnecessary for the Supreme
Court to decide whether refusal of the Interior Department to
approve the relator’s adoption was within the authority of the
Department. The court, however, intimated that the general
authority of the Interior Department under section 463 of the
Reviced Statutes'® was broad enough to justify a regulation re-
quiring departmental approval of adoptions, but added that
since the relator would have no legal right of appeal even if his
adoption without Department approval were valid, “it hardly is
necessary to pass upon that point.” **

While the actual court decisions in the field of tribal member-
ship are all consistent with the view that complete power over
tribal membership rests with the tribe, except where Congress
otherwise provides, the opinion in the West case appears to
diverge from this view. Several alternative ways of reconciling
the apparent conflict of judicial views in this field have been
suggested. The Interior Department has expressed its view in
these terms:

The power of an Indian tribe to determine its member-
ship is subject to the qualification, however, that in the
distribution of tribal funds and other property under the
supervision and control of the Federal Government, the

action of the tribe is subject to the supervisory authority
of the Secretary of the Interior.™ The original power to

9 See Chapter 8, sec. 10B(1). And see Chapter 14, secs. 1 and 2, on
termination of tribal relations by groups.

97 See Vezina v. United States, 245 Fed. 411, 420 (C. C. A. 8, 1917) (suit
for allotment). Accord: Wau-pe-man-qua v. Aldrich, 28 TFed. 489
(C. C. Ind. 1886). But c¢f. Sac and Fox Indians v. United States, 45
C. Cls. 287 (1910), aff’d 220 U. S. 481 (1911).

9% See, for example, Reynolds v. United States, 205 Fed. 685 (D. C. S. D.
1913) ; Oakes v. United States, 172 Fed. 305 (C. C. A. 8, 1909) ; 20 L. D.
167 (1895) ; 42 L. D. 489 (1913).

203 U. 8. 80 (1907).

100 Duties of Commissioner.—The Commissioner of Indian Affairs shall,
under the direction of the Secretary of the Interior, and agreeably
to such regulations as the President may prescribe, have the
management of all Indian affairs and of all matters arising out of
Indian relations. 25 U. 8. C. 2

10t Accord : LaClair v, United States, 184 Fed. 128 (C. C. E. D. Wash.
1910) (declining to pass on necessity of departmental approval of adop-
tion in allotment case).

102 Citing : United States ex rel. West v. Hitchock, 205 U. S. 80 (1907) ;
Mitchell v. United States, 22 F. 2d 771 (C. C. A. 9, 1927) ; United



136

determine membership, including the regulation of mem-
bership by adoption, nevertheless remains with the
tribe * * *1%  (pp, 39-40.)

An alternative formula for reconciling the cases in this field
is suggested in the case of Sloan v. United States, in which the
distinction was drawn between adoption, which is a tribal
matter, and departmental action in recognizing sucli adoption.
The court declared:

¥ % * ¢lagimants who cannot bring themselves within
the provisions of the act of 1882 by showing that when
that act took effect, they were residing on the reservation
in the tribal relation, but who claim that, as a matter of
fact, they were recognized by the tribe to be members
thereof, cannot rightfully expect that the courts will
refuse to accept and follow the ruling of the department
upon the question of such recognition. The agents
charged with the duty of making the allotments, who
visit the tribe, have a much better knowledge of the
action taken by the tribe than can be gained by the court;
and their decision upon a fact of this nature, especially
when duly aflirmed by the officers of the interior depart-
ment, should ordinarily be accepted as conclusive. In
the numerous reports of the alloting agents introduced
in evidence in these cases it is reported that none of
the several claimants are recognized by the tribe as mem-
bers entitled to allotments, and these findings of fact
have been approved by the secretary of the interior, and
they will, for the reasons stated, be accepted as final by
this court in the further counsideration of these suits.
(p. 292.)

Another basis, not radically different from the two views above
suggested, that would permit a reconciliation of all the cases
and dicta, is the idea of tribal mewmbership as a relative affair,
existing in some cases for certain purposes and not for others.
Precedent for this idea may be found in United States v. Rog-
ers,'™® where Chief Justice Taney held that although a white
man, by arrangement with an Indian tribe, might become a mem-
ber thereof, he could not thereby divest the federal courts of
jurisdiction over him as a ‘“white man.” On this view it
might be said that for purposes in which the tribe has the last
word, tribal adoption is valid without reference to departmental
approval,' while for those purposes in which departmental ac-
tion is authorized, the department may demand the right to
approve or disapprove adoption.

Whatever may be the exact extent of departmental power in
this fleld, in view of the broad provisions of the Wheeler-
Howard Act it has been administratively held that the Secretary
of the Interior may define and confine his power of supervision
in accordance with the terms of a constitution adopted by the
tribe itself and approved by him. .

The written constitutions of tribes which have organized
under the Act of June 18, 1934, contain provisions on member-
ship which vary considerably. Generally these constitutions
provide that descendants of two parents, both of whom are mem-

States v. Provoe, 38 F. 24 799 (C. C. A. 9, 1930), rev'd. on other
grounds, 283 U. S. 753 (1931). See also Wilbur v. United States, ex
rel. Kadrie, 281 U. 8. 206 (1930).

w355 1. D. 14, 39 (1934).

104118 Fed. 283 (C. C. D. Neb. 1902), app. dism. 193 U. S,
(1904).

1054 How. 567 (1846). Accord: Westmoreland v. United States, 155
U. S. 545 (1895) ; United States v. Ragsdale, 27 Fed. Cas. No. 16,113
(C. C. Ark, 1847).

106 This finds support in such cases as Katzenmeyer v. United States,
225 Fed. 523 (C. C. A. 7, 1915), holding that for purposes of applying
federal liquor laws, application for adoption and approval by the tribe
establish tribal membership. And c¢f. United States v. Higgins, 110 Fed.
609 (C. C. Mont. 1901).

Theoretical justification for this view is offered by Wharton, A Treatise
on the Conflict of Laws or Private International Law (3d ed. 1905), vol. 1,
sec. 252,
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bers of the tribe, shall be deemed members of the tribe. With
respect to the offspring of mixed marriages, constitutions differ.
Some make the membership of such offspring dependent upon
whether his degree of Indian blood is more than one-half or
one-quarter. Others make the membership of such offspring
depend upon whether its parents maintain a residence on the
reservation. Nearly all tribal constitutions provide for adop-
tion through special action by the tribe, subject to review by the
Secretary of the Interior. The general trend of the tribal enact-
ments on membership is away from the older notion that rights
of tribal membership run with Indian blood, no matter how
dilute the stream. Instead it is recognized that membership in
a tribe is a political relation rather than a racial attribute.
Those who no longer take part in tribal affairs, who do not live
upon the reservation, who marry non-Indians, may retain their
claims upon tribal property, but most Indian tribes now deny
such individuals the opportunity to claim a share of tribal assets
for each child produced. The trend is toward making the shar-
ing in tribal property correlative with the obligations that fall
upon the members of the Indian community.'”

One conclusion is clear, from the cases and developments above
discussed : that a number of generalities in common currency
on the subject of tribal membership must be severely qualified
beforc they can be accepted as sound statements of law. For it
is clear that such power as rests in the tribes with respect to
membership has been and is being exercised along widely diver-
gent lines.

107 Typical membership provisions in tribal constitutions are the fol-
lowing :

Article ITT of the Constitution of the Jicarilla Apache Tribe,
.approved August 4, 1937

Membership in the Jicarilla Apache Indian Tribe shall extend
to all persons of Indian blood whose names appear on the official
census roll of the Jicarilla Apache Reservation of 1937 ; and to
all children of one-fourth or more Indian blood, not affiliated with
another tribe, born after the completion of the 1937 census roll
to any member of the Tribe who is a resident of the Jicarilla
Apache Reservation. Membership by adoption may be acquired
by a three-fourths majority vote of the tribal council and the
approval of the Secretary of the Interior.

Article IT of the Constitution of the Hopi Tribe, approved
December 19, 1936

SgcTION 1. Membership in the Hopi Tribe shall be as follows :

(a) All persons whose naines agpear on the census roll of the
Hopi Tribe as of January 1st, 1936, but within one year from the
time that this Constitution takes effect corrections may be made
in the roll by the Hopi Tribal Ceuncil with the approval of the
Secretary of the Interior.

(b) All children born after January 1, 1936, whose father and
mother are both members of the Hopi Tribe.

(c) All children born after January 1, 1936, whose mother is
a member of the Hopi Tribe, and whose father is a member of
some other tribe.

(d) All persons adopted into the Tribe as provided in Section 2.

SEc. 2. Nonmembers of one-fourth degree of Indian blood or
more, who are married to members of the Hopi Tribe, and adult
persons of one-fourth degree of Indian blood or more whose fathers
are members of the Hopi Tribe, may be adopted in the following
manner : Such person may apply to the Kikmongwi of the village
to which he is to belong, for acceptance. According to the way
of doing_ established in that village, the Kikmongwi may accept
him, and shall tell the Tribal Council. The Council may then
by a majority vote have that person’s name put on the roll of
the Tribe, but before he is enrolled he must officially give up
membership in any other tribe.

Article ITT of the Constitution of the Seneca-Cayuga Tribe of
lahoma, ratified May 15, 1937

The membership of the Seneca-Cayuga Tribe of Oklahoma shall
consist of the following persons:

1. All persons of Indian blood wllose names appear on the
official census roll of the Tribe as of January 1, 1937.

2. All children born since the date of the said roll, both of
whose parents are members of the Tribe,

3. Any child born of a marriage between a member of the
Seneca-Cayuga Tribe and a member of any other Indian tribe
who chiooses to affiliate with the Seneca-Cayuga Tribe.

4. Any child born of a marriage between a member of the
Seneca-Cayuga Tribe and any other person, if such child is
%d!lﬁltted to membership by the Council of the Seneca-Cayuga

ribe.

Tribal constitutional provisions on membership are construed in Memo.
Sol. I. D., April 12, 1938 (Rosebud Sioux), and Memo. Sol. I. D., July 12,
1938 (Rosebud Sioux).
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Thus, for example, it is frequently said that a person cannot
be a member of two tribes at once. This undoubtedly repre-
sents a well-established policy with respect to allotment and
other distribution of tribal property or federal benefits.*® It
cannot, however, be validly inferred from this that two tribes
could not formally recognize the membership of a single individ-
ual, for voting or other purposes. So, too, the generalities to
be found in several cases as to the tribal membership of offspring
of mixed marriages fail to correspond to the realities of tribal

108 See Mandler v. United States, 49 F. 2d 201 (C. C. A. 10, 1931),
rehearing den., 52 F. 2d 713 (C. C. A, 10, 1931) ; 19 L. D. 329 (1894).

SECTION 5. TRIBAL REGUL

The Indian tribes have been accorded the widest possible lati-
tude in regulating the domestic relations of their members.™
Indian custom marriage has been specifically recognized by fed-
eral statute, so far as such recognition is necessary for purposes
of inheritance.”” Indian custom marriage and divorce has been
generally recognized by state and federal courts for all other
purposes.”™ Where federal law or written laws of the tribe
do not cover the subject, the customs and traditions of the tribe
are accorded the force of law, but these customs and traditions
may be changed by the statutes of the Indian tribes.™ In de-
fining and punishing offenses against the marriage relationship.
the Indian tribe has complete and exclusive authority in the
absence of legislation by Congress upon the subject. No law of
the state controls the domestic relations of Indians living in
tribal relationship,”® even though the Indians concerned arc
citizens of the state. The authority of an Indian tribal coun-
cil to appoint guardians for incompetents and minors is specifi-
cally recognized by statute,™ although this statute at the same
time deprives such guardians of the power to administer fed-

118

m Qn the application of tribal custom in domestic relations to the
natives of Alaska. sce 54 I. D. 39 (1932). And see Chapter 21, sec. 6.

12 Sec. 5, Act of February 28, 1891, 26 Stat. 794, 795, as embodied in
25 U. 8. C. 371, provides:

Descent of land.—Tor the purpose of determining the descent
of 1and to the heirs of any deceascd Indian under the provisions
of section 348, of this title, whenever any male and female Indian
shall have cohabited together as husband and wife according to the
customi and manner of Indian life the issue of such cohabitation
shall be, for the purpose aforesaid, taken and deemed to be the
legitimate issue of the Indians so living together * *

And see Act of March 3, 1873, sec. 11, 17 Stat. 566, 570 (pensmns to
“widows of colored or Indian soldiers”).

13 See Note (1904) 13 Yale L. J. 250, and cases cited.

1141t has been held that a tribal ordinance authorizing divorce by
tribal action does not by implication abolish tribal custom divorce.
Barnett v. Prairie 0il & Gas Co., 19 F. 2d 504 (C. C. A. 8, 1927),
aff’g sub. nom. Kunkel v. Barnett, 10 F, 2d 804, cert. den. 275 U. 8.
563.

15 I'n re Lelah-puc-ka-chee, 98 Fed. 429 (D. C. N. D. Iowa, 1899),
holding state court without jurisdiction to appoint guardian of tribal
Indian. See Chapter 12, sec. 2. COf. Davison v. Gibson, 56 Fed. 443
(C. C. A. 8, 1893), holding law of forum applicable to question of
married woman’s property if tribal law is not shown.

18 Yakima Joe v. To-is-lap, 191 Fed. 516 (C. C. D. Ore. 1910).

uTR, S, § 2108, 25 U. 8. C. 159. ’

Adoption con the Crow Reservation is governed by the Act of March 3,
1931, c. 413, 46 Stat. 1494,

Appointment of guardians among the Pottawatomies was governed by
Art. 8 of the Treaty of February 27, 1867, 15 Stat. 531; among the
Ottawas by Art. 8 of the Treaty of June 24, 1862, 12 Stat. 1237. And
cf. Act of February 13, 1891, 26 Stat. 749, 752 (Sacs, Foxes, Iowas) ;
Act of March 2, 1889, 25 Stat. 980, 994 (Peoria, etc.).

To the effect that state court action in the matter of adoptions is not
entitled to departmental recogniticn if the tribe has set up its own
procedure for adoption, see Memo. Sol. I. D., December 2, 1937.

The Interior Department has taken the position that guardians ap-
pointed by a Court of Indian Offenses are “legal guardians” within the
meaning of such legislation as the Act of February 25, 1933, 47 Stat.

287785—41 11
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action. One may find, in the decided cases, two principles which,
between them, cover the field: partus sequitur ventrem ™ and
partus sequitur patrem.™ This pair of principles is, of course,
totally useless when it comes to reaching or predicting particu-
lar decisions.

100 United States v. Sanders, 27 Fed. Cas. No. 16220 (C. C. A. Ark,
1847) ; Alberty v. United States, 162 U. S, 499 (1896).

110 Ba parte Reynolds, 20 Fed. Cas. No. 11719 (D. C. W. D. Ark. 1879) ;
United States v. Ward, 42 Fed. 320 (C. C. S. D. Cal. 1890); United
States v. Hadley, 99 Fed. 437 (C. C. Wash. 1900) ; United States v.
Higgins, 110 Fed. 609 (C. C. Mont. 1901).

ATION OF DOMESTIC RELATIONS

eral trust funds. Property relations of husband and wife, or
parent and child, are likewise governed by tribal law and
custom.™

The case of United States v. Quiver™ provided a critical test
of the doctrine of Indian self-government in the field of domestic
relations. The case arose through a prosecution for adultery
in the United States District Court for South Dakota. Both of
the individuals involved were Sioux Indians and the offense was
alleged to have been committed on one of the Sioux reserva-
tions. The Department of Justice authorized prosecution on the
theory that Congress had, by section 3 of the Act of March 3,
1887, terminated the original tribal control over Indian domes-
tic relations.

The question was: Did this statute, which applied to all areas
within the exclusive jurisdiction of Congress, apply to the con-
duct of Indians on an Indian reservation? The Supreme Court
held that it did not. The analysis of the subject by Mr. Justice
Van Devanter is illuminating, not only on the immediate ques-
tion of jurisdiction over adultery, but on the broader question
of the civil jurisdiction of an Indian tribe:

At an early period it became the settled policy of Con-
gress to permit the personal and domestic relations of the
Indians with each other to be regulated, and offenses by
one Indian against the person or property of another
Indiau to be dealt with, according to their tribal customs
and laws. Thus the Indian Intercourse Acts of May 19,
1796, c. 30, 1 Stat. 469, and of March, 1802, c. 13, 2 Stat. 139,
provided for the punishment of varicus offenses by white
persons against Indians and by Indians against white per-
sons, but left untouched those by Indians against each
other; and the act of June 30, 1834, c. 161, Sec. 25, 4 Stat.
729, 733, while providing that “so much of the laws of the
United States as provides for the punishment of crimes
committed within any place within the sole and exclusive
jurisdiction of the United States shall be in force in the
Indian country,” qualified its action by saying, “the same
shall not extend to crimes committed by one Indian
against the person or property of another Indian.” That
provision with its qualification was later carried into the
Revised Statutes as Secs. 2145 and 2146. This was the
situation when this court, in Ex parte Crow Dog, 109 U. S.
556, held that the murder of an Indian by ancther Indian
on an Indian reservation was not punishable under the
laws of the United States and could be dealt with only
according to the laws of the tribe. The first change came
when, by the act of March 3, 1885, c. 341, Sec. 9, 23 Stat.
362, 385, now Sec. 328 of the Penal Code, Congress pro-

907, governing payments of funds by governmental agencies “to incom-
netent adult Irdinns or minor Indians, who are recognized wards of the
federal government, for whom no legal guardians or other fiduciaries
~ave been appointed.” Memo. 8nl. I. D, March 25, 1936.

18 Hicks v. Butrick. 12 Fed. Cas. No. 6458 (C. C. D. Kan. 1875).

1241 U. 8. 602 (19106).

120 That section provides:

That whoever commits adultery shall be punished by Jmprlson.

ment in the penitentiary not exceeding three years:
(24 Stat. 635, 18 U. 8. C. 516.)
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vided for the punishment of murder, manslaughter, rape,
assault with intent to kill, assault with a dangerous
weapon, arson, burglary and larceny when committed by
one Indian against the person or property of another
Indian. In cther respects the policy remained as before.
After South Dakota became a State, Congress, acting upon
a partial cession of jurisdiction by that State, c¢. 106, Laws
1901, provided by the act of February 2, 1903, c. 351, 32
Stat. 793, now Sec. 329 of the Penal Code, for the pun-
ishment of the particular offenses named in the act of
1885 when committed on the Indian reservations in that
State, even though committed by others than Indians, but
this is without bearing here, for it left the situation in
respect of offenses by one Indian against the person or
property of another Indian as it was after the act of
1885.

‘We have now referred to all the statutes. There is
none dealing with bigamy, polygamy, incest, adultery or
fornication, which in terms refers to Indians, these mat-
ters always having been left to the tribal customs and laws
and to such preventive and corrective measures as rea-
sonably could be taken by the administrative officers.
(Pp. 603-605.)

Recognition of the validity of marriages and divorces consum-
mated in accordance with tribal law or custom is found in
numerous cases.’”

Legal recognition has not been withheld from marria~es by
Indian custom, even in those cases where Indian custom sanc-
tioned polygamy. As was said in Kobogum v. Jackson Iron Co.:**

* * ¥ The testimony now in this case shows what, as

matter of history, we are probably bound to know judi-
cially, that among these Indians polygamous inarriages
have always been recognized as valid, and have never
been confounded with such promiscuous or informal tem-
porary intercourse as is not reckoned as marriage. While
most civilized nations in our day very wisely discard polyg-
amy, and it is not probably lawful anywhere among
English speaking nations, yet it is a recognized and valid
institution among many nations, and in no way universally
unlawful. We must either hold that there can be no valid
Indian marriage, or we must hold that all marria~es are
valid which by Indian usage are so regarded. There is
no middle ground which can be taken, so long as our own
laws are not binding on the tribes. They did not occupy
their territory by our grace and permission. but by a right
beyond our control. They were placed by the constitution
of the United States beyond our jurisdiction, and we had
no more right to control their domestic usages than those
of Turkey or India. * * * We have here marriages
had between members of an Indian tribe in tribal rela-
tions, and unquestionably good by the Indian rules. The
parties were not subject in those relations to the laws of
Michigan, and there was no other law interfering with
the full jurisdiction of the tribe over personal relations.
We cannot interfere with the validity of such marriages
without subjecting them to rules of law which never bound
them. (Pp. 605-606.)

Despite a popular impression to the contrary, marriage in ac-
cordance with tribal law or custom has exactly the same validity

121 Johnson v. Johnson, 30 Mo. 72 (1860) ; Boyer v. Dively, 58 Mn.
510 (1875) ; Earl v. Godley, 42 Minn, 361, 44 N. W. 254 (1890) ; People
ex rel. LaForte v. Rubin, 98 N. Y. Supp. 787 (1905) ; Ortley v. Ross, 78
Nebr. 339, 110 N. W. 982 (1907) ; Yakima Joe v. To-ig-lap, 191 Fed. 516
(C. C. Ore. 1910) ; Cyr v. Walker, 29 Okla. 281, 116 Pac. 931 (1911);
Buck v. Branson, 34 Okla. 807, 127 Pac. 436 (1912) ; Butler v. Wilson.
54 Okia. 229, 153 Pae. 823 (1915) ; Carney v. Chapman, 247 U. S. 102
(1918) ; Hallowell v. Commons, 210 Fed. 793 (C. C. A. 8, 1914) ; John-
son v. Dunlap, 68 Okla. 216, 173 Pac. 359 (1918); Davis v. Reeder,
102 Okla. 106, 226 Pac. 880 (1924) ; Pompey v. King, 101 OKkla. 253, 225
Pac. 175 (1924) ; Proctor v. Foster, 107 Okla. 95, 230 Pac. 753 (1924) ;
Unussee v. McKinney, 133 Okla. 40, 270 Pac. 1096 (1928); and ecf.
Connolly v. Woolrich, 11 Lower Can. Jur. 197 (1867). See, also, Parr
v. Colfax, 197 Fed. 302 (C. C. A. 9, 1912) ; Porter v. Wilson, 239 U. S.
170 (1915) ; and see Wharton, Conflict of Laws (3d ed. 1905), vol. 3,
sec. 128a.

12 76 Mich. 498, 43 N. W. 602 (1889).
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that marriage by state license has among non-Indians. Many
Indian tribes have a clearly defined marriage ritual.® Some
tribes have provided for regular tribal marriage licenses, the
validity of which has been affirmed by the United States Supreme
Court.'

The jurisdiction of a tribal court over divorce actions has been
recognized by federal and state courts. **

The basis of tribal jurisdiction over divorce was set forth with
lucidity in the case of Wall v. Williamson :**

It is only by positive enactments, even in the case of
conquered and subdued nations, that their laws are
changed by the conqueror. (P. 51.)

The fact that Indians may obtain marriage licenses from state
officials does not deprive the tribe of jurisdiction to issue a di-
vorce where the parties are properly before tribal court. In
this respect Indians are in the same position as persons who,
after marrying under the law of one state, may be divorced
under the law of another state or of a foreign nation."

12 Under Chapter 3, sec. 2, of the Law and Order Regulations
approved by the Secretary of the Interior November 27, 1935, 25
C. F. R. 161.28, it became the duty of each tribal council to determine
the procedure to be followed in tribal custom marriage. See fn. 130,
infra.

12 Nofire v. United States, 164 U. S. 657 (1897).

125 Raymond v. Raymond, 83 Fed. 721 (C. C. A. 8, 1897) ; 19 Op. A. G.
109 (1888).

126 8 Ala. 48 (1845).

127 In upholding the power of a tribal court to issue a divorce decree
where one of the parties was a non-Indian, the Solicitor for the Inte-
rior Department declared (Memo. February 11, 1939) :

A divorce action has been frequently described as an actiop
in rem in which the res is the marital status of the parties. It
is necessary for a court to have jurisdiction of the res in order to
grant a divorce, although it need not have jurisdiction of both the
parties. It is well established that a State court has the nec-
essary jurisdiction of the marital status where the plaintiff is a
resident of the State and the State is the location of the marital
domicile, even though the State has no jurisdiction of the de-
fendant spouse who is not a resideut or a citizen of the State
and can be reached only by constructive notice. Atherton v.
Atherton, 181 U. 8. 155; Haddock v. Haddock, 201 U. S. 562;
Delanoy V. Declanoy, 13 Pac. (2d) 719 (Cal. 1932), 86 A. L. R. 1321.

The foregoing principles are hased upon the interest of the
State in the marital status of its resideuts, and this interest
is considered sufficiently great to permit a State to act upon
the marital status of a resident in certain cases even though
the otber party was mnever within the jurisdiction of the State.
As said by one court :

“Every State or sovereignty has the right to determine
the domestic relations of all persons having their domiciles
within their [sic] territory and where the husband or wife
is domiciled within a particular State, the courts of that
State can take jurisdiction over the status, and for proper
cause art on this rem and dissolve the relation.” Coffey v.
Coffey, 71 S. W. (2d) 141, 142 (Mo. 1934).

If the foregoing principles are applied to such a situation as
that now presented, a tribal court could exercise jurisdiction
to grant a divorce to a tribal member residing on the reserva-
tion whose spouse has abandoned the marital domicile on the
reservation, regardless of the tribal membership or race or resi-
dence of the other spouse.

Reliance need not be placed entirely upon application of these
general principles of jurisdiction, however, in order to sustain
the jurisdiction of a tribal court to divorce tribal members from
white spouses, since a_number of cases have already recognized
as valid marriages and divorces under tribal law between tribal
members and white persons. Wall v. Williamson, 8 Ala. 48;
Wall v. Williams, 11 Ala. 826; Morgan v. McGhee, 5 Humph.
(Tenn.) 14; Johnson v. Johnson’s Administrator, 30 Mo, 72, 77
Am. Dec. 598 ; La Riviere v. La Riviere, 77 Mo. 512 ; Cyr. v. Walker,
29 Okla. 281, 116 Pac. 931; 35 L. R. A, (n.s.) 795; 14 R. C. L. 122.
The foregoing cases determine that a white person who estab-
lished a residence among an Indian tribe in its territory will be
considered married to or divorced from a tribal member accord-
ing to the law of the tribe. In the leading case of Cyr. v. Walker,
supra, an adopted member of the tribe divorced his white wife
on the reservation under tribal law and tbe validity of this di-
vorce was recognized even though the parties had been married
under State law. In all of these cases the divorce was an Indian
custom divorce through separation by mutual consent or by
ahandonment by one of the parties. The principle. however,
would not be affected because an Indian tribe may now require
formal tribal court action in place of thie earlier Indian custom.

The Cur case would seem to go so far as to recognize a tribal
divorce by a tribal member against a white person who did not
consent to the divorce. However, it is not necessary to decide
at tois time whether such a principle would now be accepted
so that a tribal member could obtain a divorce in a tribal court
against a white spouse who objected to the jurisdiction of the
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It is, however, a matter of state law whether state courts will
recognize the validity of such divorces. In the absence of re-
ported decisions on this point it is not possible to say with any
certainty how states are likely to treat such tribal divorces in
cases that come up in state courts. So far as the Federal Gov-
ernment is concerned, the validity of such divorces is conceded.™
The current Law and Order Regulations of the Indian Service,
approved by the Secretary of the Interior on November 27, 1935,
recognize the validity of Indian custom marriage and divorce and
leave it to the governing authorities of each tribe to define what
shall constitute such marriage and divorce."™ These regulations

court. All that need be decided at this time is that under the
accepted divorce law a tribal member may obtain a tribal divorce
from a white spouse who has consented to the jurisdiction of
the tribal court or who has abandoned his tribal spouse and his
marital domicile on the reservation. It might be pointed out
than an unjustified abandonment is itself an implied consent to
a divorce action by the abandoned spouse in the court of the
latter’s domicile. (See Delanoy v. Delanoy, supra, at 723.)

128 The Comptroller General, however, ruled otherwise in a case where
a divorce action was pending in a state court. Settlement Certificate,
Claim No. 013388 (25), January 23, 1936.

120 See 55 1. D. 401 (1935).

130 Chapter 3, sec. 2.

Tribal Custom Marriage and Divorce—The Tribal Council
shall have authority to determine whether Indian custom mar-
riage and Indian custom divorce for members of the tribe shall
be recognized in the future as lawful marriage and divorce upon
the reservation, and if it shall be so recognized, to determine
what shall constitute such marriage and divoice and whether
action by the Court of Indian Offenses shall be required. When
so determined in writing, one copy shall be filed with the Court
of Indinn Offenses, one copy with the Superintendent in charge
of thé reservation, and one copy with the Commissioner of Indian
Affairs.  Thereafter, Indians who desire to become married or
divorced by the custom of the tribe shall conform to the custom
of the tribe as determined. Tndians whn assume or claim a
divorce by Indian custom shall not be entitled to remarry until
they have complied with the determined custom of their tribe
nor until they have recorded such divorce at the agency office.

Pending any determination by the Tribal Council on these mat-
ters, the validity of Indian custom marriage and divorce shall
Jioggi%l)ue)! to be recognized as heretofore. (55 I. D. 401, 407

1 .
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also authorize decrees by Courts of Indian Offenses compelling
payment for support,” and judgments on the issue of paternity.*

The constitutions for tribes organized under the Act of June 18,
1934, generally provide for the exercise by the tribal council and
tribal court of general jurisdiction over domestic relations.'®
Generally no departmental review of such tribal action is
required.

A few of these tribal constitutions provide that all marriages
shall be in conformity with state law.* Several tribes have
adopted special ordinances governing domestic relations.”®

wmC. F. R. 161.30, 161.64. A superintendent may enforce such
a judgment against the defendant’s restricted funds. Memo, Sol. I. D..
September 8, 1938.

13225 C. F. R. 161.30.

138 Thus, for example, the Constitution of the Fort Belknap Indian
Community, Montana, approved on December 13, 1935, provides :

Article V, Section 1. Enumerated powers.—The council of the
Fort Belknap Community shall have the following powers, the
exercise of which shall be subject to popular referendum as
provided hereafter : *ox

(o) To regulate the domestic relations of members of the
community.

13¢ See, e. g., the Constitution of the San Carlos Apache Tribe, approved
January 17, 1936, which provides:

Article V, Section XII. Domestic relations,—The councilt shall
have the power to regulate the domestic relations of members of
the tribe, but all marriages in the future shall be in accordance
with the State laws * 7

135 The Code of Ordinances of the Gila River Pima-Maricopa Indian
Community (1936) provides:

CHAPTER 4. DOMESTIC RELATIONS

Sec. 1. Marriage.—The Community Court may issue marriage
licenses to proper persons, both of whom are members of the
Community. Any tribal custom marriage not so licensed shall
not be recognized as valid.

SEC. 2. Divorce.—The Community Court may issue decrees of
divorce for causes which it deems sufficient, where both parties
are members of the Community.

SEC. 3. Recording of Mariiages and Divorces.—All Indian mar-
riages and divorces, whether consummated in accordance with the
State law or in accordance with Community Ordinances, shall be
recorded within thirty days at the agency.

SECTION 6. TRIBAL CONTROL OF DESCENT AND DISTRIBUTION

It is well settled that an Indian tribe has the power to pre-
scribe the manner of descent and distribution of the property
of its members, in the absence of contrary legislation by Con-
gress.™  Such power may be exercised through unwritten cus-
toms and usages,”™ or through written laws of the tribe. This
power extends to personal property as well as to real property.
By virtue of this authority an Indian tribe may restrict the
descent of property on the basis of Indian blood or tribal mem-
bership, and may provide for the escheat of property to the
tribe where there are no recognized heirs. An Indian tribe may,
if it so chooses, adopt as its own the laws of the state in which
it is situated and may make such modifications in these laws as
it deems suitable to its peculiar conditions.

The only general statutes of Congress which restrict the
power of an Indian tribe to govern the descent and distribution
of property of its members are section 5 of the General Allotment
Act,”™ which provides that allotments of land shall descend “ac-
cording to the laws of the State or Territory where such land is
located,” the Act of June 25, 1910," which provides that the Sec-

138 See Chapter 5, sec. 11; Chapter 11, sec. 6.

137 See Beaglehole, Ownership & Inheritance in an Indian Tribe (1935),
20 Ia. L. Rev. 304; Hagan, Tribal Law of the American Indian (1917),
23 Case & Com. 735 ; and see authorities cited supra, sec, 3, fn. 55.

138 Act of February 8, 1887, 24 Stat. 388, 389, 25 U. S. C. 348.

Treaties and special statutes occasionally stipulated that state laws
were to apply to descent of atlotments. See, for example, Article 8
of the Treaty of February 27, 1867, with the Pottawatomies, 15 Stat. 531,
533.

139 Sec. 1, 86 Stat. 855, 25 U. 8. C. 372.

retary of the Interior shall have unreviewable discretion to de-
termine the heirs of an Indian in ruling upon the inheritance
of individual allotments issued under the authority of the Gen-
cral Allotment Law, and section 2 of the same act, as amended
by the Act of February 14, 1913, which gives the Secretary of
the Interior final power to approve and disapprove Indian wills
devising restricted property.

These statutes abolished the former tribal power over the
descent and distribution of property, with respect to allotments
of land made under the General Allotment Act, and rendered
fribal rules of testamentary disposition subject to the authority
of the Secretary of the Interior, when the estate inciudes restricted
property. They do not, however, affect testamentary disposi-
tion of unrestricted property or intestate succession to personal
property or to interests in land other than allotments (e. g.,
possessory interests in land to which title is retained by the
‘ribe).™  With respect to property other than allotments of land
made under the General Allotment Act and similar special legis-
lation, the inheritance laws and customs of the Indian tribe are
still of supreme authority.'

10 37 Stat. 678. See 25 U. 8. C. 373.

11 Qooding v. Watkins, 142 Fed. 112 (C. C. A. 8, 1905),
3, see. 11 and Chapter 11, sec. 6.

12 The foregoing general analysis is inapplicable to the Five Civilized
Tribes. and Osnges, Congress having expressly provided that state
probate courts shall have jurisdiction over the estates of allotted In-
dians of the Five Civilized Tribeg leavine restricted heirs (Act of
June 14, 1918, c. 101, sec. 1, 40 Stat. 606, 25 U. S. C. 375), and over the
estates of Osage Indians (Act of April 18, 1912, sec. 3, 37 Stat. 86).
See Chapter 23, secs. 9, 12.

See Chapter
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The authority of an Indian tribe in the matter of inheritance
is clearly recognized by the United States Supreme Court in the
case of Jones v. Meehan* Land had been allotted to Chief
Moose Dung. After his death, the Chief’s eldest son, Moose
Dung the Younger, leased the land in 1891 for 10 years, to two
white men, the plaintiffs, on the assumption that he was, by the
custom of his tribe, the sole heir to the property and entitled,
in his own right, to dispose of it. Thereafter, in 1894, a second
lease of the same land was executed in favor of another white
man, the defendant. The Secretary of the Interior took the view
that the earlier lease was invalid. The Secretary of the Interior
approved the second lease, pursuant to a joint resolution of Con-
rress specifically authorizing the approval of the second lease.
Under the second lease, the Secretary of the Interior held, the
rentals were to be divided among six descendants of the older
Chief Moose Dung, and Moose Dung the Younger was to receive
only a one-sixth share. Thus the Supreme Court was faced with
a clear question : Did Moose Dung the Younger have the right, in
1891, to make a valid lease which neither the Secretary of the
Intertor nor Congress itself could thereafter annul? Faced with
this question, the Court declared, per Gray, J.:

The Department of the Interior appears to have assumed
that, upon the death of Moose Dung the elder, in 1872,
the title in his land descended by law to his heirs general,
and not to his eldest son only.

But the elder Chief Moose Dung being a member of an
Indian tribe, whose tribal organization was still recog-
nized by the Government of the United States, the right
of inheritance in his land, at the time of his death, was
controlled by the laws, usages and customs of the tribe,
and not by the law of the State of Minnesota, nor by any

action of the Secretary of the Interior. (P. 29.)
* * * * *

The title to the strip of land in controversy, having been
granted by the United States to the elder Chief Moose
Dune by the treaty itself, and having descended, upon Lis
death, by the laws, customs and usages of the tribe, to
his eldest son and successor as chief, Moose Dung the
younger, passed by the lease executed by the laiter in 1891
to the plaintiffs for the term of that lease; and their
rights under that lease could not be divested by any sub
sequent action of the lessor, or of Congress, or of the Ex-
ecutive Departments. (P. 32.)

The opinion of the Supreme Court in Jones v. Meehan cites a
long series of cases in federal and state courts which likewise
uphold the validity of tribal laws and customs of inheritance.”
The upshot of the cases cited is summarized in the words of a
New York court:

When Congress does not act no law runs on an Indian
reservation save the Indian tribal law and custom.'®

The decision of the Supreme Court in Jones v. Meehan is a
clear refutation of the theory that in the absence of law plenary
power over Indian affairs rests with the Interior Department.'*
The case holds not only that power over inheritance, in the ab-
sence of congressional legislation, rests with the Indian tribe.
but that Congress itself cannot disturdb rights which have vested
under tribel law and custom.

Other decisions confirm' the rule laid down in the Moose Duwng
case. ™

M3 175 U. S. 1 (1899).

44 United States v. Shanks, 15 Minn. 369 (1870) ; Dole v. Irish, 2
Barb. (N. Y.) 639 (1848) ; Hastings v. Farmer, 4 N. Y. 293, 294 (1850) :
The Kansas Indians, 5 Wall. 737 (1866) ; Wau-pe-man-qua v. Aldrich, 28
Fed. 489 (C. C. Ind. 1886); Brown v. Stecle, 23 Kans. 672 (1880) ;
Richardwille v. Thorp, 28 Fed. 52 (C. C. Kans. 1886).

145 Woodin v. Seeley, 141 Misc. 207, 252 N. Y. Supp. 818 (1931).

149 See 20 L. D. 157 (1895), mod. 29 L. D. 628 (1900). See Chapter
5, secs. 7, 8.

147 See Chapter 10, sec. 10. And see Dembitz, Land Titles (18935),
vol. 1, p. 498.

THE SCOPE OF TRIBAL SELF-GOVERNMENT

In the case of Gray v. Coffman, ™ the court held that the
validity of the will of a member of the Wyandot tribe depended
upon its conformity with the written laws of the tribe. The
court declared:

The Wyandot Indians, before their removal from Ohio
had adopted a written constitution and laws, and among
others, laws relating to descent and wills. These are in
the record, and are shown to have been copied from the
laws of Ohio, and adopted by the Wyandot tribe, with
certain modifications, to adapt them to their customs and
usages. One of these modifications was that only living
children should inherit, excluding the children of deceased
children, or grandchildren. The Wyandot council, which
is several times referred to in the treaty of 1855, was an
executive and judicial body, and had power, under the
laws and usages of the nation, to receive proof of wills,
etc.; and this body continued to act, at least to some ex-
tent, after the treaty of 1835. * * * under the circum-
stances, the court must give effect to the well established
laws, customs, and usages of the Wyandot tribe of Indians
in respect to the disposition of property by descent and
will.  (Pp. 1005-1006.)

In the case of O’Brien v. Bugbee,™ it was held that a plaintiff
in ejectment could not recover without positive proof that under
tribal custom he was lawful heir to the property in question.
In the absence of such proof, it was held that title to the land
escheated to the tribe, and that the tribe might dispose of the
land as it saw fit.

Tribal autonomy in the regulation of descent and distribution
is recognized in the case of Woodin v. Seeley ™ and in the case
of Patterson v. Council of Seneca Nation.

In the case of Y-Ta-Tah-Wah v. Rebock,™ the plaintiff, a
medicine-man imprisoned by the federal Indian agent and county
sheriff for practicing medicine without a license, brought an
action of false imprisonment against these officials, and died
during the course of the proceedings. The court held that the
action might be continued, not by an administrator of the
decedent’s estate appointed in accordance with state law, but
by the heirs of the decedent by Indian custom.*® The court
declared, per Shiras, J.:

If it were true that, upon the death of a tribal Indian,
his property, real and personal, became subject to the
laws of the state directing the mode of distribution of
estates of decedents, it is apparent that irremediable con-
fusion would be caused thereby in the affairs of the
Indians * * * (P. 262.)

In a case™ involving the right of an illegitimate child to
inherit property, the authority of the tribe to pass upon the
status of illegitimates was recognized in the following terms:

The Creek Council, in the exercise of its lawful function
of local self-government, saw fit to limit the legal rights
of an illegimate child to that of sharing in the estate of
his putative father, and not to confer upon such child

1810 Fed. Cas. No. 5,714 (C. C. Kan. 1874).
Watkins, 142 Fed. 112 (C. C. A. 8, 1905).

49 46 Kan. 1, 26 Pac. 428 (1891).

150141 Misc. 207, 252 N. Y. Supp. 818 (1931), discussed in Note
(1932) 9 N. Y. U. L. Q. Rev. 498.

151 245 N. Y. 433, 157 N. BE. 734 (1927).

152105 Fed. 2567 (C. C. N. D. Iowa 1900).

152 Compare, however, the decision of the Supreme Court of New
Mexico in Trujillo v. Prince, 42 N. M. 337, 78 P. 2d 145 (1938), hold-
ing that an administrator of a Pueblo Indian appointed by a state
court was empowered to sue under a state wrongful death statute.
The Solicitor for the Interior Department and the Special Attorney
for the Pueblo Indians supported the position which the Supreme Court
of New Mexico finally adopted, on the ground that the action was not
an action over which the tribal courts would have dJurisdiction, but
was entirely a creature of state legislation operating on events that
occurred outside of any reservation. Memo. Sol. I. D., September 21,
1937.

1% Oklahoma Land Co. v. Thomas, 34 Okla. 681, 127 Pac. 8 (1912).

Accord : Gooding V.
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generally the status of a child born in lawful wedlock.
(P.13.) *®

In the case of Dole v. Irish,” it was held that a surrogate of
the State of New York has no power to grant letters of adminis-
tration to control the disposition of personal property belonging
to a deceased member of the Senecca tribe. The court declared:

I amm of the opinion that the private property of the
Sencca indians is not within the jurisdiction of our laws
respecting administration; and that the letters of admin-
istration granted by the surrogate to the plaintiff are void.
I am also of the opinion that the distribution of indian
property according to their customs passes a good title,
which our courts will not disturb; and therefore that the
defendant has a good title to the horse in question, and
must have judgment on the special verdict. (Pp. 642-
643.)

In United States v. Charles,™ the distribution of real and per-
sonal property of the decedent through the Iroquois custom of
the “dead feast” is recognized as controlling all rights of
inheritance.

In the case of Mackey v. Cozxe,”™ the Supreme Court held that
letters of administration issued by a Cherokee court were en-
titled to recognition in another jurisdiction, on the ground that
the status of an Indian tribe was in fact similar to that of a
federal territory. .

In the case of Mceker v. Kaelin,™ the court recognized the
validity of tribal custom in determining the descent of real and
personal property and indicated that the tribal custom of the
Puyallup baud prescribed different rules of descent for real and
for personal property.

The applicability of tribal law in matters involving deter-
mination of heirs'® is recognized in the Law and Order Regu-
lations of the Indian Service.” These regulations provide that
when any member of a tribe dies,

leaving property other than an allptment or other trust
property subject to the jurisdiction of the United States,
any member claiming to be an heir of the decedent may
bring a suit in the Court of Indian Offenses to have the

Court determine the heirs of the decedent and to divide
among the heirs such property of the decedent.’®

58

In such suits, the regulations provide :

In the determination of heirs, the Court shall apply the
custom of the tribe as to inheritance if such custom is
proved. Otherwise the Court shall apply State law in
deciding what relatives of the decedent are entitled to
be his heirs.**

A special provigion covers the situation where the statutory
jurisdiction of the Department attaches to part of an estate that
is otherwise subject to tribal jurisdiction:

‘Where the estate of the decedent includes any interest
in restricted allotted lands or other property held in trust
by the United States, over which the Examiner of Inher-
itance would have jurisdiction, the Court of Indian

155 Accord : Butler v. Wilson, 54 Okla. 229, 153 Pac. 823 (1915).

1562 Barb. (N. Y.) 639 (1848).

157 28 F. Supp. 346 (D. C. W. D. N. Y. 1938) ; accord : George v. Pierce,
148 N. Y. Supp. 230 (1914).

168 18 How. 100 (1855). See Chapter 14, sec. 3.

160 173 Fed. 216 (C. C. W. D. Wash. 1909).

10 Recognition of tribal rules of descent is found in such special
legislation as the Act of February 19, 1875, 18 Stat. 330, dealing with
leases of Seneca lands, and the Act of March 1, 1901, 31 Stat. 861,
dealing with Creek allotments.

To the effect that inheritance of a house on tribal land is governed
by tribal rather than state law, see Memo. Sol. I. D., November 18, 1938.

1@ 25 C. F. R. 161.31-161.32.

182 Law and Order Regulations, approved November 27, 1935, c. 3, sec.
5, 25 C. F. R. 161.31

168 1bid.
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Offenses may distribute only such property as does not
come under the jurisdiction of the Examiner of Inher-
itance, and the determination of heirs by the court may
be reviewed, on appeal, and the judgment of the court
modified or set aside by the said Examiner of Inheritance,
with the approval of the Secretary of the Interior, if law
and justice so require.®

The Law and Order Regulations of the Indian Service further
provide that Courts of Indian Offenses shall have jurisdiction to
probate wills of tribal Indians,

disposing only of property other than an allotment or
other trust property subject to the jurisdiction of the
United Stales.'®

Tribal custom is recognized in the provision:

If the Court determines the will to be validly executed,
it shall order the property described in the will to be
given to the persons nanied in the will or to their heirs;
but no distribution of property shall be made in violation
of a proved tribal custom which restricts the privilege
of tribal members to distribute property by will.**

Indian Service regulations covering the determination of heirs
and approval of wills* provide that the activity of examiners
of inheritance in cascs of intestate succession shall not extend
to unallotted reservations.’®

Tribal constitutions generaglly provide that the governing body
of the tribe shall have power—

to regulate the inheritance of real and personal property,
other than allotted lands, within the Territory of the
Community.**

A typical tribal inheritance law, adopted by the Gila River Pima-
Maricopa Indian Community on June 3, 1936, is set forth in the
footnote below.*™

14 Ihid. .

16525 C. F. R. 161.32,

1625 C. F. R. 161.32.

107 Approved by Secretary of the Interior May 31, 1935, 25 C. F. R,
Part 81.

16525 C. F. R, 81.13, 81.23.

160 Constitution of the Fort Belknap Indian Community of the Fort
Belknap Reservation, Mont.,, approved December 13, 1935, Art. V,
Sec. 1(m).

170 Sgc. 6. Approval of Wills.—When any member of the tribe dies,
leaving a will disposing only of property other than an allot-
ment or other trust property subject to the jurisdiction of the
United States, the Court shall, at the request of any member
of the tribe named in the will or any other interested party,
detcrmine the validity of the will after giving notice and full
opportunity to appear in court to all persons who might be
heirs of the decedent. A will shall be deemed to be valid if the
decedent had a sane mind and understood what he was doing
when he made the will and was not subject to any undue
influence of any Kkind from another person, and if the will
was made in writing and signed by the decedent in the presence
of twu witnesses who also signed the will. If the Court deter-
mines the will to be validly executed, it shall order the prop-
erty described in the will to be given to the persons named in
the will or to their heirs, if they are dead.

Sme. 7. Determination of Heirs.—Property of members of the Com-
munity, other than allotted lands, if not disposed of by will
shall be inherited according to the following rules:

1. The just debts and funeral expenses of the deceased shall

be paid before the heirs take any property,

2. If the deceased leaves a surviving spouse, all the propert;
shall go to the surviving spouse, who shall make suc
disposition as seems proper.

If the deceased leaves children or grandchildren, but no
spouse, all the property shall go to them.

. If the deceased leaves no spouse nor descendants, all the
proplerty shall go to his or her parents, if either or both
is alive.

5. In any other case, the nearest relatives shall inherit.

Where there is more than one heir, all the heirs shall meet and
agree among themselves upon the division of the property.

If no agreement can be reached among all the interested parties,
any party may. upon depositing a fee of five dollars in the Commu-
nity Court, require the Court to pass on the distribution of the
estate.

Where the interested parties agree among themselves on the dis-
position of the estate, they shall file a report of such distribution
with the Community Court.

Ll
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thereto, ought to appear by express provision or necessary
implication. Board Trustees v. Indiana, 14 How, 268, 272
Talbott v. Silver Bow Co., 139 U. S. 438, 448. Where the
restriction upon this exercise of power by a recognized
government, is claimed under the stipulations of a treaty
with another, whether the former be dependent upon the
latter or not, it would seem that itgs existence ought to
appear beyond a reasonable doubt. We discover no such
restriction in the clause of Article 7 of the Treaty of
1855, which excepts white persons from the recognition
therein of the unrestricted right of self-government by
the Chickasaw Nation, and its full jurisdiction over per-
sons and property within its limits. The conditions of
that exception may be fully met without going to the
extreme of saying that it was also intended to prevent
the exercise of the power to consent to the entry of non-
citizens, or the taxation of property actually within the
limits of that government and enjoying its benefits.'™
(P. 593.)

The power to tux does not depend upon the power to remove
and has been upheld where there was no power in the tribe to
remove the taxpayer from the tribal jurisdiction™ Where,
however, the tribe does have power to remove a person from
its jurisdiction, it may impose conditions upon his remaining
within tribal territory, including the condition of paying license
fees. An opinion of the Attorney General dated September 17,
1900, quoted with approval in Morris v. Hitchcock,™ declares:

“Under the treaties with the Five Civilized Tribes of
Indians, no person not a citizen or member of a tribe, or
belonging to the exempted classes, can be lawfully within
the limits of the country occupied by these tribes without
their permission, and they have the right to impose the
terms upon which such permission will be granted.”
(P. 391.)

It is therefore pertinent, in analyzing the scope of tribal taxing
powers, to inquire how far an Indian tribe is empowered to
remove noumembers from its reservation. This question is the
more important today because statutes uuthorizing the Com-
missioner of Indian Affairs to remove “undesirable” persons
from Indian country were repealed, at the urging of the present
administration, in the interests of civil liberty.®™ Because of
its peculiar jurisdictional status an Indian reservation is some-
times infested with white criminals or simple trespassers, and
the problem of what effective legal action can be taken by a
tribe to remove such persons from its reservation is a serious one.

The law as to the power of a tribe to exclude nonmembers

from its territory is clearly stated in a series of authorities |

running back to the earliest days of the Republic. We find in
the first volume of the Opinions of the Attorney General the
following answer to a question raised by the Secretary of War

178 Other authorities supporting the power of an Indian tribe to levy
taxes or license fees are: Crabtree v. Madden, 54 Fed. 426 (C. C. A. 8,
1893) ; Mazey v. Wright, 3 Ind. T. 243, 54 S. W. 807, aff’d 105 Fed. 1003
(C. C. A. 8,1900) ; 18 Op. A. G. 34, 36 (1884) ; 23 Op. A. G. 214, 219, 220,
(1900) ; ibid., p. 528 (1901).

19 Buster v. Wright, supra.

150104 U, S. 384 (1904).

18t Act of May 21, 1934, 48 Stat. 787, repealing 25 U. S. C. 220 et seq.
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as to the right of the Seneca Nation to exclude trespassers from
its lands:

So long as a tribe exists and remains in possession of
its lands, its title and possession are sovereign and exclu-
sive; and there exists no authority to enter upon their
lands, for any purpose whatever, without their consent.*”

The present state of the law on the power to remove non-
members is thus summarized in the Solicitor’s Opinion of October
25, 1934, on “Powers of Indian Tribes” :

Over tribal lands, the tribe has the rights of a land-
owner as well as the rights of a local government, domin-
ion as well as sovereignty. But over all the lands of the
reservation, whether owned by the tribe, by members
thereof, or by outsiders, the tribe has the sovereign power
of determining the conditions upon which persons shall
be permitted to enter its domain, to reside therein, and
to do business, provided only such determination is con-
sistent with applicable Federal laws and does not infringe
any vested rights of persons now occupying reservation
lands under lawful authority.'

The power of an Indian tribe to levy taxes upon its own mem-
bers and upon nonmembers doing business within the reserva-
tions has been affirned in many tribal constitutions approved
under the Wheelcr-Howard Act, as has the power to remove
nonmembers from land over which the tribe exercises jurisdie-
tion. The following clauses are typical statements of these
tribal powers:

(h) To levy taxes upon members of the tribe and to
require the performance of reservation labor in lieu
thereof, and to levy taxes or license fees, subject to review
by the Secretary of the Interior, upon non-members doing
business within the reservation.

(i) To exclude from the restricted lands of the reserva-
tion persons not legally entitled to reside therein, under
ordinances which shall be subject to review by the Secre-
tary of the Iuterior.'™

Under such provisions, tribal tax ordinances imposing poll
taxes, vehicle and other license taxes on members of the tribe,
and permit and license taxes on nonmembers occupying tribal
property have been held valid by the Interior Department.*
And as the payment of a tax or license fee may be made a condi-
tion of eutry upon tribal land, it may also be made a condition
to the grant of other privileges, such as the acquisition of a
tribal lease.

It has been held that the Fifth Amendment does not restrict
tribal taxation of tribal members,®™ but tribal constitutional
requirements were held violated when a tribal council tried to
delegate its taxing powers to a reservation superintendent.'®

121 Op. A. G. 465, 466 (1821). Accord: United States v. Rogers, 23
Fed. 658 (D. C. W. D. Ark. 1885). And see Chapter 15, sec. 10.

1355 I, D. 14, 50, citing Morris v. Hitchcock, 194 U. 8. 384 (1904),
and other cases. See also Memo. Sol. I. D., August 7, 1937.

184 Constitution of the Rosebud Sioux Tribe, approved December 20,
1935, Art, IV, sec. 1.

135 Memo. Sol. 1. D., February 17, 1939 (Rosebud Sioux).

136 Memo. Sol. I. D., March 28, 1939.

187 Memo. Sol. I. D., February 17, 1939 (Rosebud Sioux).

188 Memo. Sol. I, D., May 14, 1938 (Oglala Sioux).

SECTION 8. TRIBAL POWERS OVER PROPERTY

The powers of an Indian tribe with respect to property derive
from two sources. In the first place, the tribe has, with respect
to tribal property, certain rights and powers commonly incident
to property ownership. In the second place, the Indian tribe
has, among its powers of sovereignty, the power to regulate the
nse and disposition of individual property among its members.

While the distinction between these two sorts of power must
remain largely conventional ™ and, in most concrete situations,
even academic, those rights and powers which Indian tribes

1 M. R. Cohen, Property and Sovereignty, in Law and the Social
Order (1934). 41.



144

share with other property owners are sufficiently distinguishable
to deserve treatment in a separate chapter.” On this subject it
will be sufficient for our present purposes to note that the powers
of an Indian tribe with respect to tribal land are not limited by
any rights of occupancy which the tribe itself may grant to its
members, that occupancy of tribal land does not create any
vested rights in the occupant as against the tribe,® and that
the extent of any individual's interest in tribal property is stb-
ject to sueh limitations as the tribe may see fit to impose.™

The power of a tribe over hunting and fishing on tribal terri-
tory may be analyzed either in governmental or in proprietary
terms.*”

In holding that a Pueblo is a stockowner, within the Taylor-
Grazing Act, the Acting Solicitor for the Interior Departinent,
after citing the foregoing cases, declared:®*

It thus is clear that a determination whether a Pueblo
is a “stock owner” within the meaning of the Taylor Act
and the Federal Range Code must be made by refereuce

190 See Chapter 15. See also Chapters 9, 10, and 11.

vl Sizemore v. Brady, 235 U. S. 441 (1914); Franklin v. Lynch,
233 U. 8. 269 (1914) ; Gritts v. Fisher, 224 U. 8. 640 (1912) ; Journey-
cake v. Cherokee Nation and United States, 28 C. Cls. 281 (1893);
Sac and Foxr Indians of the Mississippi in Iowa v. Sac end Fox Indians
of the Mississipyi in Oklahoma, 220 U. 8. 481 (1911) aff’g 45 C. Cls. 287
(1910) ; Hayes v. Barringer, 168 Fed. 221 (C. C. A. 8, 1909) ; Whitmire,
Trustee v. Cherokee Nation et al., 30 C. Cls. 138 (1895) ; Dukes v. Goodall,
5 Ind. T. 145, 82 S, W. 702 (1904) ; In re Narragansett Indians, 20 R. 1.
715, 40 Atl. 347 (1898) ; Terrance v. Gray, 156 N. Y. Supp. 916 (1916) ;
Rescrvation Gas Co. v. Snyder, 88 Misc. 209; 150 N. Y. Supp. 216
(1914) ; Application of Parker, 237 N. Y. Supp. 134 (1929); McCur-
tain v. Grady, 1 Ind. T. 107, 38 8. W. 65 (1896) ; Myers v. Mathis, 2 Ind.
T. 3, 46 S. W. 178 (1898).

In the case of Sizemore v. Brady, supra, the Supreme Court declared :

lands and funds belonged to the tribe as a community, and not
to the members severally or as tenants in common. (P. 446.)

Similarly, in Franklin v. Lynch, supra, the Supreme Court declared :

As the tribe could not sell, neither could the individual members,
for they had neither an undivided interest in the tribal land nor
vendible interest in any particular tract. (P. 271.)

In the case of Hayes v. Barringer, supra, the court declared, in con-
sidering the status of Choctaw and Chickasaw tribal lands:

* * * At that time these were the lands of the Choctaw
and Chickasaw Nations, held by them, as they held all their
lands, in trust for the individual members of their tribes in
the sense in which the public property of representative go\ern-
ments is held in trust for its people. But those were public lands.
and, while the enrolled members of these tribes undoubtedly had
a vested equitable right to their just shares of them agaivst
strangers and fellow members of their tribes, they had no separate
or individual right to or equity in any of these lands which they
could maintain against the legislation of the United States or of
the Indian Nations. Stephens v. Cherokee Nation, 174 U. S. 445,
488. 19 Sup. Ct. 722, 43 L. Ed. 1041 ; Cherokee Nation v. Hitch-
cock, 187 U. S. 294, 23 Sup. Ct. 115, 47 L. Ed. 183; Lone Wolf v.
Hitchecock, 187 U. 8. 553. 23 Sup. Ct. 216. 47 L. Bd. 299: Wallarr
v. Adams, 143 Fed. 716, 74 C. C. A. 540; Ligon v. Johnston
(C. C. A) 164 Fed. 670. (Pp. 222-223.)

S0, too, in United States v. Lucero, 1 N. M. 422, (1869) ; title to lands
within a pueblo is recognized to lie in the pueblo itself, rather than in
the individual members thereof.

192 In United States v. Chase, 245 U. 8. 89 (1917), the Supreme
Court held that assignments made pursuant to treaty might be revoked
by congressional action taken at the instance of tribal authorities. And
cf. Gritls v. Figher, 224 U. 8. 640 (1912) and Chapter 5, sec. 5, Chapter
23, sec. 3.

In the case of McOurtain v. Grady, supra, a provision of the Choctaw
Constitution conferring upon the discoverer of coal the right to mine all
coal within a mile radius of the point of discovery was upheld as a valid
exercise of tribal power.

In Whitmire, Trustee v. Cherokee Nation, supre, the Court of Clains
held that the general property of the Cherokee Nation, under the pro-
visions of the Cherokee Constitution, might be used for public purposes,
but could not be diverted to per capita payments to a favored class.

On the power of the tribe with respect to assignments of tribal land
to members, see Memo. Sol. I. D., October 20, 1937 (Mdewekanton
Sioux) ; Memn. Sol. I. D, April 14, 1939 (Santa Clara Pueblo). And
see Chapter 9. secs. 1, 5; Chapter 15, sec. 20.

173 See Chapter 14, sec. 7.

4 0Op. Acting Sol. T 1., M. 29797, May 14, 1938,
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to the internal structure of the comymunity and to its laws
and customs. In his request for an opinion, the Com-
missioner states:

“It is impossible, realistically or pragmatically, to
apply either to Pueblo livestock or to Pueblo range or
water, concepts of ownership familiar in white life;
the only way that realism can be achieved is by a con-
cept treating all of these properties as properties of
the community, whose keeping is vested by formal or
informal community and/or religious decree in an
individual or family.”

It appears that the custom is that certain individuals are
designated by the governing body of the Pueblo to carry
on the function of livestock raising. While in a limited
sense and for certain purposes the livestock may be
regarded as the personal property of these individuals,
the livestock are subject to call by either the secular com-
munity, through the Governor and Council, the religious
community, or the khiva or secret society organizations,
indicating that the ultimate responsibility of -the indi-
viduals is to the community and that the ultimate interest
is that of the community. The individual’s rights are
basically usufructuary and always subject to the higher
demand of the community itself. In these circuinstances
I am unable to see that any violence is done Anglo-Saxon
legal concepts in holding that a Pueblo is an owner of
livestock within the meaning of the Taylor Act and the
Federal Range Code. (Pp: 13-14.)

The chief limitation upon tribal control of membership rights
in tribal property is that found in acts of Congress guaranteeing
to those who sever tribal relations to take up homesteads on the
public domain,® and to children of white men and Indian
womnen, under certain circumstances,” a continuing share in the
tribal property. HExcept for these general limitations and other
specific statutory limitations found in enrollment acts and other
special acts of Congress, the proper authorities of an Indian
tribe have full power to regulate the use and disposition of tribal
property by the members of the tribe. .

The authority of an Indian tribe in matters of property is not
restricted to those lands or funds over which it exercises the
rights of ownership. The sovereign powers of the tribe extend
over the property as well as the person of its members.

Thus, in Crabtree v. Madden,* it is recognized that questions
of the validity of contracts among members of the tribe are to
be determined according to the laws of the tribe.””

In Jones v. Laney,™ the question arose whether a deed of
manumission freeing a Negro slave, executed by a Chickasaw
Indian within the territory of the Chickasaw Nation was valid.
The lower court had charged the jury “that their (Chickasaw)
laws and customs and usages, within the limits defined to them,
governed all property belonging to anyone domesticated and
living with them.” Approving this charge, upon the basis of

19543 U. 8. C. 189 (Act of March 3, 1875, ¢. 131, sec. 15, 18 Stat. 420)
provides that an Indian severing tribal relations to take up a homestead
upon the public domain “shall be entitled to his distributive share of all
annuities, tribal funds, lands and other property, the same as though
he had maintained his tribal relations.”” ¥or a discussion of this and
related statutes, see Oakes v. United States, 172 Fed. 305 (C. C. A. 8,
1909) ; Halbert v. United States, 283 U. 8. 753 (1931). And see sec. 4
supra, and Chapter 9, sec. 3.

19625 U. 8. C. 184.

1754 Fed. 426 (C. C. A. 8, 1893).

8 See, to the same effect, In re Sah Quah, 31 Fed. 327 (D. C. Alaska,
188G). Chattel mortgage forms approved by the Interior Department
for use by tribes making loans to members regularly provide :

his mortgage and all questions and controversies arising there-
under shall be subject to the laws of the United States and of
the Tribe. Any question or controversy which can-
not be decided urder such laws shall be dealt with according to
the laws of the Sta‘e of

See Memo Sol. I. D., December 22, 1938; and see Memo, Asst. Scc
I. D., August 17, 1938,

12 Tex, 342 (1844).
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the tribes were, and then, how far and in what respects these
powers have been limited.

So long as the complete and independent sovereignty of an
Indian tribe was recognized, its criminal jurisdiction, no less
than its civil jurisdiction, was that of any sovereign power.
It might punish its subjects for offenses against each other
or against aliens and for public offenses against the peace and
dignity of the tribe. Similarly, it might punish aliens within
its jurisdiction according to its own laws and customs.” Such
jurisdiction continues to this day, save as it has been expressly
limited by the acts of a superior government.

It is clear that the original criminal jurisdiction of the Indian
tribes has never been transferred to the states. Sporadic at-
tempts of the states to exercise jurisdiction over offenses
between Indians, or between Indians and whites, committed
on an Indian reservation, have been held invalid usurpation
of authority.

The principle that a state has no criminal jurisdiction over
offenses involving Indians committed on an Indian reservation
is too well established to require argument, attested as it is by
a line of cases that reaches back to the earliest years of the
Republic.*®

A state, of course, has jurisdiction over the conduct of an
Indian off the reservation. A state also has jurisdiction over
some, but not all, acts of non-Indians within a reservation.”
But the relations between whites and Indians in “Indian coun-
try’”’ and the conduct of Indians themselves in Indian country
are not subject to the laws or the courts of the several states.

The denial of state jurisdiction, then, is dictated by prin-
ciples of constitutional law.™®

212 This power is expressly recognized, for instance, in the Treaty of

July 2, 1791, with the Cherokees, 7 Stat. 39, providing:
I any citizen of the United States, or other person not being an
Indian, shall settle on any of the Cherokees’ lands, such person
shall forfeit the protection of the United States, and the Cherokees
may punish him or not, as they please. (Sec. 8.)
Other treaties acknowledging tribal jurisdiction over white trespassers
on tribal lands are: Treaty of January 21, 1785, with the Delawares.
7 Stat. 16 ; Treaty of January 10, 1786, with the Chickasaws, 7 Stat. 24 ;
Treaty of January 9, 1789, with the Wiandots, Delawares, and others,
7 Stat. 28 ; Treaty of August 7, 1790, with the Creeks, 7 Stat. 35; Treaty
of July 2. 1791, with the Cherokees, 7 Stat. 39 ; Treaty of August 3, 1795,
with the Wyandots, Delawares, and others, 7 Stat. 49. Later provisions
require the tribes to seize and surrender trespassers “without other
injury, insult, or molestation” to designated federal officials. Treaty of
November 10, 1808, with Osage Nations, 7 Stat. 107. Cf. Leak Glove
Manuf’g Co. v. Necdlcs, 69 Fed. 68 (C. C. A. 8, 1895), and see Chapter 24.

23 Worcester V. Gecrgia, 6 Pet. 515 (1832) ; United States v. Kagama,
118 U. 8. 375 (1886) ; United States v. Thomas, 151 U. 8. 577 (1894) ;
Toy Toy v. Hopkins, 212 U. 8. 542 (1909) ; United States v. Celestine,
215 U. S. 278 (1909) ; Donnelly v. United States, 228 U, 8. 243 (1913) ;
United States v. Pelican, 232 U, S. 442 (1914) ; United States v. Ramsey,
271 U. 8. 467 (1926) ; United States v. King, 81 Fed. 625 (D. C. E. D,,
Wis., 1897) ; In re Blackbird, 109 Fed. 139 (D. C, W. D., Wis,, 1901) ;
In re Lincoln, 129 Fed. 247 (D. C. N. D., Cal,, 1904) ; United States ex rel.
Lynn v. Hamilton, 233 Fed. 685 (D. C. W. D., N. Y., 1915) ; James H.
Hamilton v. United States, 42 C. Cls. 282 (1907) ; Yohyowan V. Luce,
291 Fed. 425 (D. C. E. D., Wash., 1923) ; State v. Campbdell, 53 Minn.
354, 55 N. W. 553 (1893) ; State v. Big Sheep, 75 Mont. 219, 243 Pac.
1067 (1926) ; Ex parte Cross, 20 Nebr. 417, 30 N. W. 428 (1886) ; People
ex rel. Cusick v. Daly, 212 N. Y. 183, 105 N. E. 1048 (1914) ; State v.
Cloud, 228 N. W. 611 (1930) ; State v. Rufus, 205 Wis. 317, 237 N. W.
67 (Wis.) (1931). And see United States v. Sa-coo-da-cot, 27 Fed. Cas.
No. 16212 (C. C. Nebr. 1870). See also Chapter 6.

214 See Pablo v. People, 23 Colo. 134, 46 Pac. 636 (1896) (upholding
state jurisdiction over murder of Indian by Indian outside of reservation).
And see Chapters 6, 18.

25 See United States v. McBratney, 104 U. S, 621 (1881) (declining
federal jurisdiction over murder of non-Indian by non-Indian on reserva-
tion). And see Chapters 6, 18.

218 See Willoughby, The Constitutional Law of the United States (2d ed.
1929), c. 21,
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In these respects the territories occupy a legal position similar
to the states.™

On the other hand, the constitutional authority of the Federal
Government to prescribe laws and to administer justice upon
the Indian reservations is plenary. The question remains how
far Congress has exercised its constitutional powers.™

The basic provisions of federal law with regard to Indian
offenses are found in sections 217 and 218 of U. S. Code, title 25:

Sec. 217. General laws as to punishment extended to
Indian country.—Except as to crimes the punishment of
which is expressly provided for in this title, the general
laws of the United States as to the punishment of crimes
committed in any place within the sole and exclusive juris-
diction of the United States, except the District of
Columbia, shall extend to the Indian country.

Sec. 218. Exceptions as to extension of general laws.—
The preceding section shall not be construed to extend to
crimes committed by one Indian against the person or
property of another Indian, nor to any Indian committing
any offense in the Indian country who has been punished
by the local law of the tribe, or to any case where, by
treaty stipulations, the exclusive jurisdiction over such
offenses is or may be secured to the Indian ftribes
respectively.™

These provisions recognize that, with respect to crimes commit-
ted by one Indian against the person or property of another In-
dian, the jurisdiction of the Indian tribe is plenary. These
provisions further recognize that, in addition to this general
jurisdiction over offenses between Indians, an Indian tribe may
possess, by virtue of treaty stipulations, other fields of exclusive
jurisdiction (necessarily including jurisdiction over cases involv-
ing non-Indians). “The local law of the tribe” is further recog-
nized to the extent that the punishment of an Indian under such
law must be deemed a bar to further prosecution under any ap-
plicable federal laws, even though the offense be one against
a non-Indian.

Sucli was the law whien ilhe case of Ex purte Crow Dog,™
which has been discussed in an earlier connection, arose. The
United States Supreme Court there held that federal courts had
no jurisdietion to prosecute an Indian for the murder of another
Indian committed on an Indian reservation, such jurisdiction
never having been withdrawn from the original sovereignty of
the Indian tribe.

217 United States v. Kie, 26 Fed. Cas. No. 15528a (D. C. D, Alaska 1885).
And see Chapter 21.

218 See Chapter 5.

218 These provisions are derived from the Act of March 3, 1817, 3 Stat.
383, which, in extending federal criminal laws to territory belonging to
any Indian tribe, specifies:

* * * That nothing in this act shall be so construed as to
affect any treaty now in force betwcen the United States and
any Indian nation, or to extend to any offence committed by one
Indian against another, within any Indian boundary.
Similar provisions were contained in sec. 25 of the Act of June 30, 1834,
c. 161, 4 Stat. 729, 733 ; sec. 3 of the Act of March 27, 1854, 10 Stat. 269,
270; and R. S. §§ 2145-2146, amended by sec. 1 of the Act of February
18, 1875, 18 Stat. 316, 318.

20109 U. S. 556 (1883). Shortly before the decision in this case, an
opinion had been rendered by the Attorney General in another Indian
murder case holding that where an Indian of one tribe had murdered
an Indian of another tribe on the reservation of a third tribe, even
though it was not shown that any of the tribes concerned had any
machinery for the administration of justice, the federal courts had no
right to try the accused. The opinion concluded :

If no demand for Foster’s surrender shall be made by one or

other of the tribes concerned, founded fairly upon a violation of

some law of one or other of them having jurisdiction of the offense

in question according to general principles, and by forms sub-

stantially conformable to natural justice, it seems that nothing

remains except to discharge him. (17 Op. A. G. 566, 570. (1883).)
A similar decision had been reached in state courts. See State v.
McKenney, 18 Nev. 182, 2 Pac. 171 (1883). See also, Anonymous, 1 Fed.
Cas. No. 447 (C. C. D. Mo. 1843) (robbery).



TRIBAL POWERS IN THE ADMINISTRATION OF JUSTICE

Although the right of an Indian tribe to inflict the death pen-
alty had been recognized by Congress,” so much consternation
was created by the Supreme Court’s decision in Ez parte Crow
Dog that within 2 years Congress had enacled a law making it
a federal crime for one Indian to murder another Indian on an
Indian reservation.® This law also prohibited manslaughter,
rape, assault with intent to kill, arson, burglary, and larceny. In
later years notorious cases of robbery, incest, and assault with a
dangerous weapon resulted in the piece-meal addition of these
three offenses to the federal code of Indian crimes.™ There are
thus, at the present time, 10 major offenses for which federal
Jjurisdiction has displaced tribal jurisdiction. Federal courts also
have jurisdiction over the ordinary federal crimes applicable
throughout the United States (such as counterfeiting, smug-
gling,” and offenses relative to the mails), over violations of spe-
cial laws for the protection of Indians,”™ and over offenses com-
mitted by an Indian against a non-Indian or by a non-Indian
against an Indian which fall within the special code of offenses
for territory “within the exclusive jurisdiction of the United
States.” ®®  All offenses other than these remain subject to tribal
law and custom and to tribal courts.

Although the statute covering the “10 major crimes” does
not expressly terminate tribal jurisdiction over the enumerated
crimes, and may be interpreted as conferring only a concurrent
jurisdiction upon the federal courts, it is arguable that the
statute removes all jurisdiction over the enumerated crimes
from the Indian tribal authorities.

Some support is given this argument by the decision in
United States v. Whaley.” 1In this case, which arose soon
after the passage of the statute in question, it had appeared
fitting to the tribal council of the Tule River Reservation that
a medicine man who was believed to have poisoned some 21
deceased patients should be executed, and he was so executed.
The four tribal executioners were found guilty of manslaughter,
in the federal court, on the theory, apparently, that the Act of

21 See report cited above, fn. 25.
22 Act of March 3, 1885, 23 Stat. 362, 385, 18 U. 8. C. 548.
Earlier attempts to extend federal criminal laws to crimes by Indians
against Indians (e. g. Letter from Secretary of the Interior, March 31,
1874, Sen. Misc. Doc., No. 95, 43d Cong., 1st sess.) had failed. On May
20, 1874, the Senate Committee on Indian Affairs, rejecting the proposed
bills, declared :
* % * The Indians, while their tribal relations subsist, gen-
erally maintain laws, customs, and usages of their own for the
punishment of offenses. They have no knowledze of the laws
of the United States. and the attempt to enforce their own ordi-
nances might bring them in direct conflict with existing statutes
and subject them to prosecutions for their violation. (Sen. Rept.
No. 367, 43d Cong., 1st sess., vol. 2.)

This same report condemned other provisions of the proposed bill as vest-

ing in Indian agents ‘“a very dangerous and formidable discretion.”

Cf. Chapter 2, sec. 2C.

223 Act of March 4, 1909, sec. 328, 35 Stat. 1088, 1151 ; Act of June 28,
1932, 47 Stat. 336, 337.

24 See Bailey v. United Statcs, 47 F. 2d 702 (C. C. A. 9, 1931), con-
firming conviction of tribal Indian for offense of smuggling.

225 Sce 18 U. S. C. 104 (Timber depredations on Indian lands), 107
(Starting fires on Indian lands), 110 (Breaking fences or driving cattle
on inclosed public lands), 115 (Inducing conveyances by Indians of trust
interests in lands) ; 25 U. 8. C. 83 (Receipt of money under prohibited
cbntracts), 177 (FPurchases or grants of land from Indians), 179 (Driving
stock to feed on Indian lands), 180 (Settling on or surveying lands be-
longing to Indians by treaty), 195 (Sale of cattle purchased by Govern-
ment to nontribal members), 212 {Arson), 213 (Assault with intent tc
kill), 214 (Disposing or removing cattle), 216 (Hunting on Indian lands),
241 (Intoxicating liquors; sale to Indians or introducing into Ind:an
country), 241a (Sale, etc., of liquors in former Indian territory), 244
(Possession of intoxicating liquors in Indian country), 251 (Setting up
distillery), 264 (Trading without license, 265 (Prohibited purchases and
sales), 266 (Sale of arms).

226 See 18 U. 8. C., chaps. 11 and 13.

2737 Fed. 145 (C. C. S. D. Cal. 1888). See also dictum in United
States v. Cardish, 145 Fed. 242 (D. C. E. D. Wis. 1906).
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March 3, 1885, had terminated tribal jurisdiction over murder
cases. Whether tribal authorities may still inflict the death
penalty for offenses other than the enumerated 10 major crimes
is a matter of some doubt.

In opposition to the argument that the 1885 act limits tribal
Jjurisdiction over crimes, it may be said that concurrent juris-
diction of federal and tribal authorities is clearly recognized by
section 218 of title 25 of the United States Code, above set forth,
which exempts from federal punishment otherwise merited
persons who have “been punished by the local law of the tribe,”
and that the current Indian Law and Order Regulations recog-
nize concurrent federal-tribal jurisdiction over crime.*”

The lacunae in this brief criminal code of 10 commandments
are serious, and indicate the importance of tribal jurisdiction
in the field of law and order.

“Assault” cases that do not involve a “dangerous weapon” or
where “intent to kill” cannot be proven, cannot be prosecuted in
the federal court, no matter how brutal the attack may be, or
how near death the victim is placed, if death does not actually
ensue ; men brutally beating their wives and children are, there-
fore, exempt from prosecution in the federal courts, and as above
shown, the state courls do not have jurisdiction. Even assault
with intent to commit rape or great bodily injury is not pun-
ishable under any federal statute.™

Aside from rape and incest, the various offenses involving the
relation of the sexes (e. g., adultery, seduction, bigamy, and so-
licitation), as well as those involving the responsibility of a man
for the support of his wife and children, are not within the cases
that can be prosecuted in federal courts.®®

Other offenses which may be mentioned, to which no state or
federal laws now have application, and over which no state or
federal court now has any jurisdiction, are: kidnaping, receiving
stolen goods, poisoning (if the victim does not die), obtaining
money under false pretenses, embezzlement, blackmail, libel,
forgery, fraud, trespass, mayhem, bribery, killing of another’s
livestock, setting fire to prairie or timber, use of false weights
and measures, carrying concealed weapons, gambling, disorderly
conduct, malicious mischief, pollution of water supplies, and
other offenses against public health.*

The difficulties of this situation have prompted agitation for
the extension of federal or state laws over the Indian country,
which has continued for at least five decades, without success.*
The propriety of the objective sought is not here in question, but
the agitation itself is evidence of the large area of human con-
duct which must be left in anarchy if it be held that tribal
authority to deal with such conduct has disappeared.

Fortunately, such tribal authority has been repeatedly recog-
nized by the courts, and although it has not been actually exer-
cised always and in all tribes, it remains a proper legal basis

28 Memo. Sol. I. D., November 17, 1936 (Ft. Hall).

20 United States v. King, 81 Fed. 625 (D. C. E. D. Wis, 1897).

20 Sce United States v. Quiver, 241 U. S. 602 (1916), discussed above
under sec. 5.

31 0f. statements of Assistant Commissioner Meritt, before House Com-
mittee on Indian Affairs, 69th Cong., on H. R. 7826. Hearings (Reser-
vation Courts of Indian Offenses), p. 91.

212 See Ilarshka, Law for the Indians (1882), 134 N. A. Rev. 272;
Thayer, A People Without Law (1891), 68 Atl. Month. 540, 676 ; Austin
Abbott, Indians and the Law (1888), 2 Harv. Law Rev. 167; Horn-
blower, Legal Status of Indians (1891), 14 A. B. A. Rept. 261; Report
of Comm. on Law and Courts for Indians (1892), 15 A. B. A. Rept.
423 ; Pound, Nationals Without a Nation (1922), 22 Col. L. Rev. 97;
Meriam and Associates, Problem of Indian Administration (1928), chap.
13; Ray A. Brown, The Indian Problem and the Law (1930), 39 Yale
L. J. 307 ; Report of Brown, Mark, Cloud, and Meriam on “Law and Order
on Indian Reservations of the Northwest.” Hearings Sen. Subcom. of
Comm. on Ind. Aff., 72d Cong., 1st sess., pt. 26, p. 14137, et seq. (1932).
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for the tribal administration.of justice wherever an Indian tribe
desires to make use of its legal powers.

The recognition of tribal jurisdiction over the offenses of tribal
Indians accorded by the Supreme Court in Exz parte Crow Dog.
supra, and United States v. Quiver, supra, indicates that the
criminal jurisdiction of the Indian tribes has not been curtailed
by the failure of certain tribes to exercise such jurisdictl_a, or
by the iuefficiency of its attempted exercise, or by any historical
changes that have come about in the habits and customs of the
Indian tribes. Likewise it has been held that a gap in a tribal
criminal code does not confer jurisdiction upon the federal
courts.® Only specific legislation terminating or transferring
such jurisdiction can limit the force of tribal law.

A recent writer,”® after carefully analyzing the relation be-
tween federal and tribal law, concludes:

This gives to many Indian tribes a large measure of
continuing autonomy, for the federal statutes are only a
fragment of law, principally providing some educaticnal,
hygienic, and economic assistance, regulating land owner-
ship, and punishing certain crimes committed by or upon
Indians on a reservation. Where these statutes do not
reach, Indian custom is the only law. As a matter of
convenience, the regular courts (white men’s courts)
tacitly assume that the general law of the community is
the law in civil cases between Indians; but these courts
will apply Indian custom whenever it is proved. (P. 90.)

A careful analysis of the relation between a local tribal gov-
ernment and the United States is found in an early opinion of
the Attorney General,™ in which it is held that a court of the
Choctaw Nation has complete jurisdiction over a ecivil contro-
versy between a Choctaw Indian and an adopted white man,
involving rights to property within the Choctaw Nation:

On the other hand, it is argued by the United States
Agent, that the courts of the Choctaws can have no juris-
dicticn of any case in which a citizen of the United States
is a party * -* *

In the first place, it is certain that the Agent errs in
assuming tbe legal impossibility of a citizen of the United
States becoming subject, in civil matters, or criminal
either, to the jurisdiction of the Choctaws. It is true that
no citizen of the United States can, while he remains
within the United States, escape their constitutional juris-
diction, either by adoption into a tribe of Indians, or any
other way. DBut the error in all this consists in the idea
that any man, citizen or not citizen, becomes divested of
his allegiai:ce to the United States, or throws off their
jurisdiction or government, in the fact of becoming sub-
ject to any local jurisdiction whatever. This idea miscon-
ceives entirely the whole theory of the Federal Govern-
ment, which theory is, that all the inhabitants of the
country are, in regard to certain limited matters, subject
to the federal jurisdiction, and in all others to the local
jurisdiction, whether political or municipal. The citizen
of Mississippi is also a citizen of the United States; and
lie owes allegiance to, and is subject to the laws of, both
governments. So also an Indian, whether he be Choctaw
or Chickasaw, and while subject to the local jurisdiction
of the councils and courts of the nation, yet is not in any
possible relation or sense divested of his allegiance and
obligations to the Government and the laws of the United
States. (Pp. 177-178.)

In effect, then, an Indian tribe bears a-relation to the Govern-
ment of the United States similar to that which a territory
bears to such government, and similar again to that relation-
ship which a municipality bears to a state. An Indian tribe
may exercise a complete jurisdiction over its members and

233 I'n re Mayfield, 141 U. S. 107 (1891).

28 Rice, The Position of the American Indian in the Law of the United
States (1934), 16 J. Comp. Leg. (3d series), pt. 1, 78.

257 Op. A. G. 174 (1855).
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within the limits of the reservation,® subordinate only to the
expressed limitations of federal law.

Some tribes have exercised a similar jurisdiction, under ex-
press departmental authorization, over Indians of other tribes
found on the reservation.® This has been justified on the
ground that the original tribal sovereignty extends over visiting
Indians and also on the ground that the Department of the In-
terior may transfer the jurisdiction vested in the Courts of
Indian Offenses to tribal courts, so far as concerns jurisdiction
over members of recognized tribes.**®

On the other hand, attempts of tribes to exercise jurisdiction
over non-Indians, although permitted in certain early treaties,
have been generally condemned by the federal courts since tlie
end of the treaty-making period, and the writ of habeas corpus
has been used to discharge white defendants from tribal cus-
tody.*

Recognition of tribal authority in the administration of jus-
tice is found in the statutes of Congress, as well as in the
decisions of the federal courts.

U. 8. Code, title 25, section 229, provides that redress for a
civil injury committed by an Indian shall be sought in the
first instance from the “Nation or tribe to which such Indian
shall belong.” * This provision for collective responsibility evi-
dently assumes that the Indian tribe or nation has its own
resources for exercising disciplinary power over individual
wrongdoers within the community.

We have already referred to title 25, section 218, of the United
States Code, with its express assurance that persons “pun-
ished by the law of the tribe” shall not be tried again before
the federal courts.

What is even more important than these statutory recogni-
tions of tribal criminal authority is the persistent silence of
Congress on the general problem of Indian criminal juris-
diction. There is nothing to justify an alternative to the
conclusion that the Indian tribes retain sovereignty and juris-
dictions over a vast area of ordinary offenses over which the
Federal Government has never presumed to legixlate and over
which the state governments have not the authority to legislate.

Attempts to administer a rough-and-ready sort of justice
through Indian courts commonly known as Courts of Indian
Offenses, or directly through superintendents, cannot be held
to have impaired tribal autlority in the field of law and order.
These agencies have been characterized. in the only reported
case squarely upholding their legality, as “mere educational
and disciplinary instrumentalities by which the Government

28 The jurisdiction of the Indian tribe ceases at the border of the
reservation (see 18 Op. A. G. 440 (1886), holding that the authority of
the Indian police is limited to the territory of the reservation), and
Congress has never authorized appropriate extradition procedure whereby
an Indian tribe may secure jurisdiction over fugitives from its justice.
See Ex parte Morgan, 20 Fed. 298 (D. C. W. D. Ark., 1883).

27 See Memo. Sol. I. D., February 17, 1939 (Rocky Boy's Blackfect).
But ¢f. Memo. Sol. I. D., October 15, 1938 (F't. Berthold). TFor a fuller
discussion of the question of jurisdiction of the person, raised in such
cases as Eo parte Kenyon, 14 Fed. Cas. No. 7720 (C. C. W. D. Ark., 1878);
see Chapter 18. .

28 Ibid.

2% See Chapter 1, sec. 8.

% Fo parte Kenyon, 14 Fed. Cas. No. 7720 (C. C. W. D. Ark., 1878),
and see Chapter 18.

241 This provision was apparently first enacted as sec. 14 of the Trade
and Intercourse Act of May 19, 1796, 1 Stat. 469, 472 ; reenacted as sec.
14 of the Trade and Intercourse Act of March 3, 1799, 1 Stat. 743, 747;
reenacted as sec, 14 of the Trade and Intercourse Act of March 30, 1802,
2 Stat. 139, 143; and finally emhodied in sec. 17 of the Trade and Inter-
course Act of June 30, 1834, 4 Stat. 729, 731.

Of a similar character are treaty provisions in which tribes undertake
to punish certain types of Indian offenders. See, e. g., Art. 7 of Treaty
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of the United States is endeavoring to improve and elevate
the condition of these dependent tribes to whom it sustains
the relation of guardian”** Perhaps a more satisfactory
defense of their legality is the doctrire put forward by a
recent writer that the Courts of Indian Offenses “derive their
authority from the tribe, rather than from Washington.” **

Whichever of these explanations be offered for the existence
of the Courts of Indian Offenses, their establishment cannot be
held to have destroyed or limited the powers vested by existing
law in the Indian tribes over the province of law and order
and the administration of civil and criminal justice.

Today the administration of law and order is being taken over
as a local responsibility by most of the tribes that since the
enactinent of the Wheeler-Howard Act of June_ 18, 1934, have
adopted constitutions for self-government.**

Faced with a tremendous problem, the Indian tribes have done
an admirable job of maintaining law and order, wherever they
have been permitted to function.*® There are some reservations
in which the moral sanctions of an integrated community are
so strong that apart from occasional drunkenness and accom-
panying violence, crime is unknown. Crime is more of a problem

of November 15, 1865, with Confederated Tribes of Middle Oregon, 14
Stat. 751, 752 ; Art. 12 of Treaty of February 5, 1856, with Stockbridges
and Munsees, 11 Stat. 663, 666.

Tribal responsibility for surrender or extradition of Indian horse
thieves, murderers, or “bad men” generally was imposed by various
treaties : Treaty of January 21, 1785, with Wiandots, Delawares, and
others, 7 Stat. 16; Treaty of January 10, 1786, with the Chickasaws,
7 Stat. 24; Treaty of January 9, 1789, with Wiandots, Delawares, and
others, 7 Stat. 28; Treaty of August 7, 1790, with the Creek Nation,
7 Stat. 35; Treaty of July 2, 1791, with Cherokee Nation, 7, Stat. 39;
Treaty of November 3, 1804, with Sacs and Foxes, 7 Stat. 84; Treaty
of November 10, 1808, with Great and Little Osage Nations, 7 Stat. 107 ;
Treaty of September 30, 1809, with Delawares and others, 7 Stat. 113;
Treaty of May 15, 1846, with Comanches and others, 9 Stat. 844.

22 {Tnited States V. Clapox, 35 Fed, 575 (D. C. Ore., 1888); and ef.
Eo parte Bi-a-lil-le, 12 Ariz. 150, 100 Pac. 450 (1909).

213 Rice, The Position of the American Indian in the Law of the United
States (1934), 16 J. Comp. Leg. (3d Ser.), pt. 1, pp. 78, 93.

244 See, for example, Code of Ordinances of the Gila River Pima-
Maricopa Indian Community, adopted June 3, 1936, and approved by
the Secretary of thce Interior on August 24, 1936; Rosebud Code of
Offenses, adopted April 8, 1937, and approved by the Secretary of the
Interior July 7, 1937.

245 See Meriam, op. cit., p. 17 on the whole they work
well”’).  On aboriginal police organizations, see MacLeod, Police and
Punishment among Native Americans of the Plains (1937), 28 J. Crim.
Law and Criminology 181.

SECTION 10. STATUTORY POWERS OF

(“‘ * *

Within the field of Indian Service administration various pow-
ers have been conferred on Indian tribes by statute. These
powers differ, of course, in derivation from those tribal powers
which spring from tribal sovereignty. They are rather of fed-
eral origin, and no doubt subject to constitutional doctrines ap-
plicable to the exercise or delegation of federal governmental
powers.

Potentially the most important of these statutory tribal powers
is the power to supervise regular Government employees, subject
to the findings of the Secretary of the Interior as to the compe-
tency of the tribe to exercise such control. Section 9 of the Act
of June 30, 1834,*® now embodied in U. 8. Code, title 25, sec. 48,
provides:

Right of tribes to direct employment of persons engaged
for them.—Where any of the tribes are, in the opinion of

the Secretary of the Interior, competent to direct the em-
ployment of their blacksmiths, mechanics, teachers, farm-

8 4 Stat. 735, 737, R. 8. § 2072.

149

on reservations where the social sanctions based on tribal control
of property have been broken down through the allotment system,
and the efforts of these tribes to me * their law and order prob-
lem through tribal codes, tribal courts, and tribal police, are
worthy of serious attention.

The earliest codes adopted by tribes which have organized
under the Act of June 18, 1934, generally differ from comparable
state penal codes in the following respects:

1. The number of offenses specified in a tribal code generally
runs between 40 and 50, whereas a state code (exclusive of local
municipal ordinarces) geuerally specifies between 800 and 2,000
offenses.™

2. The maximum punishment specified in the Indian penal
codes is generally more humane, seldom exceeding imprisonment
for 6 months, even for offenses like kidnapping, for which state
penal codes impose¢ imprisonment for 20 years or more, or death.

3. Except for fixing a maximum penalty, the Indian penal
codes leave a large discretion to the court in adjusting the
penalty to the circumstances of the offense and the offender.

4. The form of punishment is typically forced labor for the
benefit of the tribe or of the victim of the offense, rather than
imprisonment.

5. The tribal penal codes, for the most part, do not contain
the usual catch-all provisions to be found in state penal codes
(vagrancy, conspiracy, criminal syndicalism, ete.), under which
almost any unpopular individual may be convicted of crime.

6. The tribal penal code is generally put into the hands of
every member of the tribe, and widely read and discussed, which
is not the case with state penal codes.

Ou the basis of this-comparison it seems fair to say that the
confidence which the United States Supreme Court indicated, in
the Crow Dog case,™ in the ability of Indian tribes to master
“the highest and best of all * * * the arts of civilized
life * * * that of self-government * * * the mainte-
nance of order and peace among their own members by the ad-
ministration of their own laws and customs” has been amply
justified in the half century that has passed since that case was
heard.

246 The Penal Code of New York State (39 McKinney's Cons. Laws of
N. Y., 1936 supp.) lists 54 offenses under the letter “A.”” The Penal Code
of Montana (Rev. Codes of Montana, 1921) contains 871 sections defining
crimes.

21 Bx parte Crow Dog, 109 U, S. 556 (1883).
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ers, or other persons engaged for them, the dircction of
such persons may be given to the proper authority of the
tribe.

Under the terms of this statute it is clearly within the disere-
tionary authority of the Secretary of the Interior to grant to
the proper authorities of an Indian tribe all powers of super-
vision and control over local employees which may now be
exercised by the Secretary, e. g., the power to specify the duties,
within a general range set by the nature of the employment,
which the employee is to perform, the power to prescribe stand-
ards for appointment, promotion and continuance in office,
and the power to compel reports, from time to time, of work
accomplished or begun.

It will be noted that the statute in question is not restricted
to the cases in which a federal employee is paid out of tribal
funds. Senators are responsible to their constituents regardless
of the source of their salaries, and heretofore most Indian
Service employees have been responsible only to the Federal



























158 PERSONAL RIGHTS AND
ington,*® which deny the right to vote to “Indians not taxed,”
while granting the ballot to whites not taxed.

The laws of a few other states, though not specifically dis-
criminating against Indians, are construed and applied so as to
result in discrimination. In Arizona, Indians are denied the
right to vote on the ground that they are within the provisions®
denying suffrage to “persons under guardianship.”® The law of
South Dakota excludes from voting Indians who maintain tribal
relations, but has not been enforced for many years.

The Attorney General of Colorado rendered an opinion on
November 14, 1936, that Indians had no right to vote under
Colorado law because they were not citizens. This ruling is
clearly erroneous.”” The Utah Attorney General, on January
23, 1937, held that Indians residing on a reservation within
the state were not residents and therefore not entitled to vote.
This ruling conflicts with the opinion of the United States
Supreme Court, holding that the land of an Indian reservation
is part of the state within which the reservation is located.”

B. CONSTITUTIONAL PROTECTION OF INDIAN VOTING
RIGHTS ™

On March 30, 1870, the Fifteenth Amendment to the United
States Constitution was adopted, providing :

SEc. 1. The right of citizens of the United States to
vote shall not be denied or abridged by the United States
or by any State on account of race, color, or previous
condition of servitude.

Sec. 2. The Congress shall have the power to enforce
this article by appropriate legislation.

With the passage of the Citizenship Act in 1924, considerations
of disability because of allegiance to a tribe became irrelevant
to the question of citizenship. The provisions of state constitu-
tions and statutes based on these considerations which would
operate to exclude Indian citizens from voting are probably
void under the Fifteenth Amendment.”

The year following the passage of the Civil Rights Act of 1870,%
the United States District Court for Oregon stated® that “an
Indian * * * who is a citizen of the United States * * *
cannot be excluded from this privilege [of voting] on the ground
of being an Indian, as that would be to exclude him on account

8 Art. 6.

87 Arizona Laws, 1933, Chapter 62.

8 Porter v. Hall, 34 Ariz. 308, 271 Pac. 411 (1928); discussed by
N. D. Houghton. The Legal Status of Indian Suffrage in the United
States (1931), 19 Calif. L. Rev. 507, 509, 518. The decision was based
on the ground that Indians living on the reservations are ‘“persons
under guardianship” and hence “wards of the national Government”
within the meaning of the Constitution of the State of Arizona. This
opinion appears to be based on an erroneous conception of the status of
Indians, especially of the relationship of guardian and wards. Sece
contra : Swift v. Leach, 45 N. D. 437, 178 N. W. 437 (1920), cited in tne
dissenting opinion in the Porter case. Also see sec. 9, infra.

8 Sce discussion of citizenship, sec. 2, supra.

% United States v. MeBratney, 104 U. S. 621 (1881).

"1 No attempt is made in this chapter to treat of the rights of Indians
to vote in fribal elections. This subject has been covered in Chapter 7.
It may be noted. however, that many of the Indian constitutions contain
bills of rights, including guarantees of the right of suffrage. 'Thus, for
example, the Constitution of the Blackfeet Tribe. approved December 13,
1935, provides: “Any member of the Blackfeet Tribe, twenty-one (21)
vears of age or over, shall be eligible to vote at any election when he or
she presents himself or herself at a polling place within his or her voting
district.”” (Art. VIII, sec. 1.)

2 0p. Sol. I. D., M.20596, January 26, 1938 ; Quinn v. United States,
238 U §. 347 (1915). bolding unconstitutional the grandfather clause
in the Constitution of Oklahoma ; Myers v. Anderson, 238 U. 8. 368 (1915),
invalidating a similar clause in a Maryland statute; and see Nigon v.
Herndon, 273 U. 8. 536 (1927).

¥ Act of May 31, 1870, 16 Stat. 140.

“ McEay v. Campbell, 168 Fed. Cas. No. 8840 (D. C. Ore. 1871),
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of race” (P.166.) As was said by the United States Supreme
Court in the case of United States v. Reese,”™

If citizens of one race having certain qualifications are
permitted by law to vote, those of another having the
same qualifications must be. Previous to this amendment,
there was no constitutional guaranty against this discerimi-
nation: now there is. It follows that the amendment
has invested the citizens of the United States with a new
constitutional right which is within the protecting power
of Congress. That right is exemption from discrimination
in the exercise of the clective franchise on account of race,
color, or previous condition of servitude. This, under the
express provisions of the second section of the amendment,
Congress may enforce Dby “appropriate legislation.”
(P. 218.)

This doctrine was applied in the case of Ncal v. Delaware,
which invalidated a provision of the Delaware Constitution
restricting suffrage to the white race. The court declared:

Beyond question the adoption of the Fifteenth Amend-
ment had the effect, in law, to remove from the State
Constitution, or render inoperative, that provision which
restricts the right of suffrage to the white race. (P.
389.)

These cases leave no doubt that, under the Fifteenth
Amendment, Indians are protected against all legislation which
discriminates against them in prescribing the qualifications of
voters, and that it is immaterial whether the disenfranchise-
ment is direct or indirect. This view does not couflict with the
theory of Kl v. Wilkins, supra, which held simply that a non-
citizen Indian might be disenfranchised by state legislation
along with noncitizens of other races.

On January 26, 1938, the Solicitor of the Department of the
Interior issued an opinion on the question of whether a state
can constitutionally deny the franchise to Indians. The
opinion concluded:

* * * T am of the opinion that the Fifteenth Amend-
ment clearly prohibits any denial of the right to vote to
Indians under circumstances in which non-Indians would
be permitted to vote. The laws of Idaho, New Mexico,
and Washington which would exclude Indians not taxed
from voting in effect exclude citizens of one race from
voting on grounds which are not applied to citizens of
other races. For this reason I believe such laws are
unconstitutional under the Fiftcenth Amendment. Sim-
“ilarly, the laws of Idaho and South Dakota which would
exclude Indians who maintain tribal relations from
voting are believed to be unconstitutional as such laws
exclude citizens from voting on grounds which apply
only to one race.” (P. 8.)

Two Attorneys General of the State of Washington have
ruled that the Indian disenfranchisement clause in the Consti-
tution of Washington is invalid.”

The Attorney General of New York in 1928 rendered an opin-
ion to the effect that Indians resident upon reservations in
that state are entitled to vote the same as any other qualified
citizen.”

Congress has implemiented the provisions of the Fifteenth
Amendment in variops general and special statutes.

The Reconstruction Acts, providing for the admission of the
Confederate states to the Union, prohibited these states from
depriving of the right to vote any elass of citizens of the United

9592 U. 8. 214 (1875).

%6103 U. 8. 370 (1880).

97 Op. Sol. 1. D., M.29596, January 26, 1938,

% 0p. A. G.,, W. V. Tanner, June 15, 1916, and Op. No. 4086 of G. W,
Hamilton, April 1. 1936.

2 0p. A. G. N. Y. (192%), p. 204. Informal opinions have also been
rendered to the same cffect by attorneys general of many other states,
For example, the Attorney General of Florida in a letter dated March
18, 1923, to the Chalrman of the County Coinmijgsioners, Everglades, Fla.
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States who are entitled to vote under the Federal Constitution,
dealing similarly with the right to hold office.® There are also
many general civil rights laws which are applicable to the disen-
franchisement of Indians because of their race. In 1908 the
Enabling Act for the State of Oklahoma expressly permitted

10 Act of January 26, 1870, 16 Stat. 62, 63; Act of February 23, 1870,
16 Stat. 67; Act of March 30, 1870, 16 Stat. S80.
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members of an Indian nation or tribe in the Indian Territory in
Oklahoma to vote for delegates™™ and prohibited any law re-
stricting the right of suffrage because of race or color.,'”

10t Act of June 16, 1906, sec. 2, 34 Stat. 267, 268; also see Act of
June 20, 1910, secs. 2 and 20, 36 Stat. 557, 559, 569 (N. M.).

102 Act of June 16, 1906, secs. 2 and 3, 34 Stat. 267. Cf. sec. 25, p. 279,
applying to New Mexico and permitting discrimination against “Indians
not taxed.”

SECTION 4. ELIGIBILITY FOR PUBLIC OFFICE AND EMPLOYMENT

A. PUBLIC OFFICE

The fact that one is an Indian is not, generally speaking, a
disqualification for public office. Exclusionary statutes based
on race are probably unconstitutional.’® General Parker, a Sen-
eca Indian, was qualified, according to au opinion of the Attorney
General of the United States, to hold the office of the Commis-
sioner of Indian Affairs. '

Many early statutes disqualified noncitizen Indians from hold-
ing public offices by limiting incumbents to citizens of the United
States '® or to whites.”® After the Civil War, the acts admitting
the Confederate states to the Union prohibited the exclusion of
elected officials because of race, color, or previous condition of
servitude.”  These acts were implemented by the Act of April
20, 1871.™ A number of Indians were elected as delegates to
the Constitutional Convention of the Territory of Oklahoma.*®
Nevertheless, even now a few states still bar Indians from public
office, by provisions which are probably anconstitutional.
Tdaho ™ prohibits from holding any civil office Indians not taxed
who have not severed their tribal relations and adopted the
habits of civilization. The law of South Dakota excludes Indians
“while maintaining tribal relations.’ ™

B. PREFERENCE IN INDIAN AND OTHER GOVERN-
MENTAL SERVICE.

(1) Extent of employment.—Congress has frequently mani-
fested its intention to grant preferences to Indians in certain
positions.  Unfortunately, many such preferential statutes have
become “dead letters,” or been only partially fulfilled."® Officials
have sometimes justified their failures in this respect by main-
taining the impossibility of securing competent Indians, espe-
cially for the more important positions.® Some critics have

12 See Nigon v. Herndon, 273 U. 8. 536 (1927).

10+ 13 Op. A. G. 27 (1869). A later opinion held that an Indian, while
a member of a tribe and subject to tribal jurisdiction and residing in
the Indian Territory, was not competent to take the official oath as
postmaster. The basis for this ruling was that the government could
unot enforce the required bond because the Indian would be immune to
suit. 18 Op. A. G. 181 (1885).

105 Act of September 9, 1850, sec. 6. 9 Stat. 446, 449 ; Act of May 30,
1854, sec. 5. 10 Stat, 277, 279 ; Act of August 18, 1856, sec. 21, 11 Stat.
52, 60, provided that noncitizens holding office in the Department of
State shall not be paid.

15 Act of August 14, 1848, sec. 5, 9 Stat. 323, 325; Act of March 3,
1849, sec. 5, 9 Stat. 403, 405; Act of March 2, 1853, sec. 5, 10 Stat.
172, 174 ; Act of December 22, 1869, scc. 6, 16 Stat. 59.

107 Act of March 30, 1870, 16 Stat. 80, 81, admitting Texas to the
T'nion.

8 Act of April 20, 1871, sec. 2, 17 Stat. 5.

1% Leupp., The Indian and His Problem (1910), pp. 341-342.

10 (‘onstitution of Idaho, Art. 6. sec. 3.

1 Comp’'led Laws of S. D., sec. 92 (1929).

12 See 3(b) infra.

ng ¢k &k the policy of all administrations since Commissioner
Morgan took office has been to glve educated Indians every practicable
chance to serve their people; but * * * the experiment of putting
them into the places of highest responsibility has, except in rare in-
stances, not worked so successfully, * * *” Leupp, The Indian and

ascribed this failure to the fact that many positions, like that
of Indian agent, were regarded for decades as political plums,™
and that the Indian Office comprised one of the largest fields
for political plunder in the Federal Government.'*”

Some notable increases in Indian employment have been ef-
fected in recent years.™™ The number of Indians employed in the
Washington office increased between 1934 and 1937 from 10 per-
cent of the total staff to about 35 percent. By 1939 Indians
occupied more than half of the regular positions of the Indian
Service and more than T0 percent of the emergency positions.”

(2) Civil service—The Indian Office was one of the first
bureaus to be placed under civil service.”™® Indians enteriug the
Office of Indian Affairs were required to qualify in regular civil
service examinations, except that certain preferences were al-
lowed in compliance with statutes providing that Indians shall be
employed whenever practicable. The formulation of a competi-
tive civil service for Indians under authority of the Indian Reor-
ganization Act is now in progress<.’® Standards have been estab-
lished and examinations conducted for nurses and organization
field agents, aud a number of appointments have been made
from the registers established as a result of these examinations.
IZxecutive Order No. 8043 of January 31, 1939, permits the ap-
pointment of Indians of one-quarter or more Indian blood to
any position in the Indian Service without examination™ By
Executive Order No. 8383 of March 28, 1940, Indians in the Office

His Problem (1910), p. 110. Also see Schmeckebier, The Office of Indian
Affairs. Tts History. Activities, and Organization (1927), pp. 295-296,
and 7 Indians at Work (September 1939). No. 1, p. 41.

114 Leupp, The Indian and His Problem (1910). pp. 98-99.

15 Administration of the Indian Office (Bureau of Municipal Research
Publication No. 65) (1915), pp. 24-25.

16 Annual Report of the Secretary of the Interior (1937), pp. 241-242.
In 1910 there werc about 200 Indians in the Office of Indian Affairs.
Leupp, The Indian and His Problem (1910), p. 96.

The Annual Report of the Secretary of the Interior for 1938 states:

On July 1, 1937. there were authorized in the Indian field
service and Alaska 6,933 permancnt year-round positions. On
April 30, 1938, there were 3,916 Indians employed in_the Indian
Service, of whom 3,627 were in regular year-round pesitions.
Apnproximately one-half of the regulir employees of the Indian
Service are Indians. Slightly more than 40 percent of the In-
dians employed are full-bloods. (P. XIV.)

Slightly more than 70 percent of the Indians employed were of one-
half or more degrees Indian blood. (Ibid., p. 257.) The personnel
records do mnot classify as Indiauns those with a smaller amount of
Indian blood than one-fourth.

17 Between July 1, 1933, and May 1, 1937, the number of Indians in
the Washington office increased from 11 to 83. 4 Indians At Work,
No. 20 (June 1, 1937). p. 39. According to data submitted by the
Indian Office on November 7, 1939, 109 of the 384 employees of the
Washington office were Indians.

18 Administration of the Indian Office.
Publication No. 65) (1915), p. 24.

19 Aberle. Some Aspects of the DPersonnel Problem of the Indian Serv-
ice in the United States in Indians of the United States, Contributions by
the delegation of the United States First Inter-American Conference ou
Indian Life. Patzcuaro. Mexico, published by Office of Indian Affairs
(April 1940), pp. 61, 64. Also see subsection 3(b) infra.

120 There have been numelous Executive orders affecting the employ-
ment of Indians, e. y., Executive orders of August 14, 1928; July 2, 1930;
April 14, 1934 ; July 26, 1936.

(Bureau of Municipal Research












RIGHT TO SUE

on the ground that Indians are not extraterritorial but only
subject to special rules of substantive law.” An Indian has
the same right as anyone else to be represented by counsel of his
own selection, who may not be subordinated to counsel appointed
by the court.™ As an additional protection, the United States
District Attorney has the duty to represent him in all suits at
law or in equity.'™

As a practical matter, the Indians have frequently been at a
decided disadvantage in safeguarding their legal rights.

The courts were often at such a distaunce that the Indians
could not avail themselves of their right to sue.””™ Their ignor-
ance of the language, customs, usages, rules of law, and forms
of procedure of the white man, the disparities of race, the ani-
mosities caused by hostilities, frequently deprived them of a
fair trial by jury.™ They were sometimes barred by state
statutes from serving on juries," and deemed incompetent as
witnesses."

The Committee on Indian Affairs of the House of Represen-
tatives, in a report '™ on the Trade and Intercourse Act of 1834
said :

Complaints have been made by Indians that they are
not admitted to testify as witnesses; and it is understood
that they are in some of the States excluded by law.
Those laws, however, do not bind the courts or tribunals
of the United States. The committee have made no pro-
vision on the subject, believing that none is necessary:
that the rules of law are sufficient, if properly applied.
to remove every ground of complaint. (P. 13.)

Even at the present time, many Indiaus, particularly the
older people, do not know any language but their native Indian
tongue, and lack familiarity with most of the customs and ideas
of the white people.™ Most of the Indians live far from the

170 Rice, The Position of the American Indian in the Law of the United
States (1934), 16 J. Comp. Leg. 78; 14 Col. L. Rev., pp. 587-590 (1914).

11 Roberts v. Anderson, 66 F. 2d 874 (C. C. A. 10, 1933).

172 Act of March 3, 1893, 27 Stat. 612, 631, 25 U. S. C. 175, 178. On
the interpretation of this law, see Chapter 12, sec, 8.

3 Abel, vol. 1, op. cit., p. 23, fn. 14. Toward the close of the nine-
teenth century, many writers criticized the government for not giving the
Indians courts for the redress of their wrongs, especially the arbitrary
action of administrators. Thayer, A People Without Law (1891), 68 Atl.
Month, 540, 542, 676, 683. Wise describes the disadvantages under which
Indians labor in their legal struggles with the Federal Government,
Indian Law and Needed Reforms (1926), 12 A. B. A. J. 37, 39-40.

174 Abbot, Indians and the Law (1888), 2 Harv. L. Rev. 167, 175-176;
Harsha, Law for the Indians (1882), 134 N. A. Rev. 272, 274-275; Kyle,
How Shall the Indians be Educated (1894), 159 N. A. Rev. 434.

1% See Const. Idaho, Art. 6, sec. 3; Kie v. United States, 27 Fed. 351,
357-358 (C. C. Ore. 1886) ; Prople v. Howard, 17 Calif. 64 (1860).

1 For early texts discussing their incompetency as witnesses, .see
Rapalje, A Treatise on the Law of Witnesses (1887), p. 26; Appleton.
Rules of Evidence (1860), pp. 271-272. Pumphrey v. State, 84 Nebr.
636, 122 N. W. 19 (1909). Sometimes their incompetency as witnesses
was restricted to cases where whites were parties. People v. Hall, 4 Calif.
399 (1854), aff’d by Speer v. See Yup Co., 13 Cal. 73 (1859), held that
the term “Indian” as used in section 394 of the Civil Practice Act (Calif.
Stats. 1850, p. 230, subsequently reenacted) excluded a Chinese from
testifying as a witness. See Goodrich, The Legal Status of the Cali-
fornia Indian (1926), 14 Calif. L. Rev. 83, pp. 156 and 174; Carter v.
United States, 1 Ind. T. 342 (1896). Even when competent, prejudice
against their testimony was not infrequent. See Shelp v. United States,
81 Fed. 694 (C. C. A. 9. 1897). The Confederate States signed treaties
with many of the southern tribes giving the members the right to be
competent as witnesses in state courts and if indicted to subpoena
witnesses and employ counsel. Abel, vol. 1, The American Indian as
Slaveholdev & Secessionist (1915), pp. 172-173. The Act of March 1,
1889, sec. 15, 25 Stat. 783, limited jurors in criminal cases in the United
States courts in the Indian Territory in which the defendant is a
citizen to citizens and thus excluded most Indians.

17 23d Cong., 1st sess.. Repts. of Committees, No. 474, May 20, 1834.

18 Meriam, Problem of Indian Administration (1928), pp. 777, 783, 790.
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county seats and cities where courts meet and legal business is
transacted.”™ Prejudice,™ lack of education,”™ of money," and
of a sufficient number of lawyers of their race who have their
confidence also hamper them in securing adequate legal advice
and euforcing their rights. Prof. Ray A. Brown, an eminent
authority on Indian Law, has written: “* * * The majority
of these people are not able either in understanding or financial
ability to take advantage of the courts of justice * * %7

In order to minimize the foregoing disadvantages a number
of statutes have been enacted, establishing a separate adminis-
trative procedure to safeguard the rights of the Indians. One
of the most important laws of this nature is the Act of June 25,
1910, which vests in the Secretary of the Interior conclusive
power to ascertain the heirs of a deceased allottee.

During the era of the westward expansion of railroads, stat-
utes authorizing the construction and operation of railways
through the Indian Territory usually provided that in case of
the failure of the railroad to make amicable settlements with
the Indian occupants of the land a commission of three dis-
interested referees should be appointed as appraisers, the chair-
man by the President, one by the chief of the nation to which
the occupant belongs, and the other by the railway.’®

In the absence of statute, Indian litigants are subject to
the same defenses as other people. Except with respect to
restricted property,” they may lose their rights because of

laches, and the rumning of the statute of limitations.™ They

are also subject to the restrictions against suing sovereigns
without their consent.

17 Ibid., pp. 713-714.

18 Ibid., p. T76.

181 Ibid., pp. 346-429,

1% Ihid., p. T76.

183 The Indian Problem and the Law, 39 Yale L. J. 307, 331 (1930).

184 3¢ Stat. 855, amended March 3, 1928, 45 Stat. 161, April 30, 1934,
48 Stat. 647, 25 U. S. C. 372, discussed in Hallowell v. Commons, 239
U. 8. 506 (1916), aff’g 210 Fed. 793 (C. C. A. 8, 1914) ; Kpoepfler, Legal
Status of American Indian & His Proporty (1922), 7 Ia. L. B. 232,
247, 248 ; Meriam, Problem of Indian Administration (1928), pp. 787—
795 ; Schmeckebier, The Office of Indian Affairs, Its History, Activities,
and Organization (1927), pp. 166-175.

185 For an example of such a provision, sce Act of September 26, 1890,
26 Stat. 485, 486. The Act of May 21, 1934, 48 Stat. 787, repealed
sec, 186 of title 25, U. 8. C., derived from sec. 2 of the Act of June 14,
1862, 12 Stat. 427, which enipowered the superintendent or agent to
ascertain the damages caused by a tribal Indian trespassing upon the
allotments of an Indian; to deduct from the annuities due to the tres-
passing Indian the amount ascertained and, with the approval of the
Secretary, to pay it to the party injured.

188 See Chapter 11 ; Chapter 19, sec. 5.

187 Feliz v. Patrick, 145 U. S. 317, 331 (1892), discussing laches, aff'g
36 Fed. 457, discussing the statute of limitations. Also see Lemieux v.
United States, 15 F. 2d 518 (C. C. A. 8, 192G), cert. den. 273 U. 8. 749;
14 Col. L. Rev. 587-589 (1914). Also see Act of May 31, 1902, gec. 1,
32 Stat. 284, 25 U. 8. C. 347, which provides for the application of the
state statute of limitations in certain suits involving lands patented in
severalty under treaties. While a deed of an Indian who received pat-
ent prohibiting alienation of property without the approval of the Sec-
retary of Interior is void and the statute of limitations does mnot run
against him and his heirs so long as the condition of incompetency
remains, when by treaty subsequent to the issuance of the deed all
restrictions were removed and the Indian became a citizen, the statute
of limitations began to run against the grantor and his heirs.
Sehrimpscher v. Stockton, 183 U. 8. 290 (1902). Also see Bluejacket
v. Ewert, 265 Fed. 823 (C. C. A. 8, 1920), aff’'d in part and rev’'d in part,
259 U. 8. 129 (1922). Cf. Op. Sol. 1. D., M.20888, Japuary 14, 1927,
p. 2, to the effect that in view of the guardianship relation existing be-
tween the Governmeut and the Indions, and the fact that so long as they
maintain tribal relations, they are perbaps not chargeable with laches,
the Department [of Interior] has been slow to establish a definite rule
limiting the reopening of heirship proceedings or invoking the maxims
of res adjudicata and stare decisis,



164

The right to sue is not conferred upon an individual member
by a statute granting to a tribe the right to sue to recover tribal
property.™ In the absence of congressional legislation bestow-
ing upon individual Indians the right to litigate in the federal
courts internal questions relating to tribal property, the courts
will not assume jurisdiction.’®

PERSONAL RIGHTS AND

188 Blackfeather v. United States, 190 U. S. 368 (1903), aff’g 37 C.
Cls. 233 (1902) ; Casteel v. McNeely, 4 Ind. T. 1 (1901).

18 United States v. Seneca Nation of New York Indians, 274 Fed. 946
(D. C. W. D. N. Y. 1921). Also see Lane V. Pueblo of Santa Rosa, 249
U. 8. 110 (1919).

LIBERTIES OF INDIANS

The judgment entered in a suit against an Indian may be
enforced against any unrestricted property which the Indian
judgment debtor may own free from federal control. The re-
stricted property of the judgment debtor is exempt from levy
and sale under such a judgment."”

The Secretary of the Interior has authority to make payment
of a judgment obtained in a state court against a restricted
member of the Osage tribe of Indians or his estate.”®

10 Mulien v. Simmons, 284 U. S. 192 (1914).
1 Act of February 27, 1925, 43 Stat. 1008 (Osage).

SECTION 7. RIGHT TO CONTRACT

Indians may make contracts in the same way as any other
people,”® except where prohibited by statutes which primarily
regulate contracts affecting trust property.”®

The contractual capacity of Indians is discussed in the case
of Gho v. Julles: ™

We are unable to see why an Indian alien, preserving
his tribal relations, is not as capable of making a bind-
ing contract (other than such as we have defined to be
void by Statute), as an Englishman, or Spaniard, or a
Dane, who while still retaining his native allegiance makes
contracts here. (P. 328.)

Similarly, a more recent opinion **® holds :

* * * The fact that one of the parties to the contract
was a full-blood Indian did not incapacitate him or impair
his right to enter into this contract. He had the same right
as other persons to make contracts generally. The only
restriction on this right peculiar to an Indian was in
regard to contracts affecting his allotment. These he
could not make without the consent and approval provided
by law. * * * (P, 156.)

Some treaties contained contractual restrictions.™®

12 An Indian may contract freely concerning unrestricted real and
personal property, Jones V. Meehan, 175 U. S. 1 (1899); also see
United States v. Paine Lumber Co., 208 U. S. 467 (1907). Accord:
Ke-tuc-e-mun-guah v. McClure, 122 Ind. 541, 23 N. K. 1080 (1890);
Stacy v. La Belle, 99 Wis. 520, 75 N. W. 60 (1898). Recognition of
this capacity was contained in the Act of May 2, 1890, sec. 29, 26
Stat. 81, 93, which gave to the United States Courts in the Indian
Territory jurisdiction of all contracts between citizens of Indian
nations and citizens of the United States, provided such contracts
were made in good faith and in accordance with the laws of such
tribe or nation. As to individual rights in restricted personalty,
see Chapter 10.

193 Op, Sol. I. D.,, M.28869, February 13, 1937, p. 8: “it should be
pointed out that an Indian, although a tribal member and a ward of
the Government, is capable of making contracts and that these con-
tracts require supervision only insofar as they may deal with the
disposition of property held in trust by the United States.” Cf. Owen
v. Dudley, 217 U. S. 488 (1910). Questions frequently arise as to
whether property is restricted. For example, crops growing on Indian
trust land are considered trust property. Unitcd States v. First Na-
tional Bank, 282 Fed. 330 (D. C. E. D. Wash. 1922), repudiating the
case of Rider v. LaClair, T7 Wash. 488, 138 Pac. 3 (1914), which held
that Indians could mortgage crops growing on allotments .without the
Government’s cousent. Also see Act of May 31, 1870, sec. 16, 16 Stat.
140, 144, guarantecing the right to enforce contracts to all persons
“within the jurisdiction of the United States.”” The Act of February 27,
1925, sec. 6, 43 Stat. 1008, 1011, exemplifies a restriction of the right to
contract. It requires the approval of the Secretary of the Interior
for contracts of debts of Osage tribesmen not having a certificate
of competency. And see Act of February 21, 1863, 12 Stat. 658 (Winne-
bhago).

1941 Wash. Terr. (new series) 325 (1871).

195 Postoak v. Lee, 46 OKkla. 477, 149 Pac. 155 (1915).

19 Section 15 of the Treaty of March 3, 1863, 12 Stat. 819, 820,
provided that the Sioux Indians shall be incapable of making any valid
civil contract with anyone other than a native member of their tribe
without consent of the President. The Cherokees obtained an interest-
ing provision in Article X of the Treaty of July 19, 1866, 14 Stat. 799,

The most important limitation on the alienability of land is
found in the Allotment Act of February 8, 1887,"" which prevents
an Indian allottee from making a binding contract in respect to
land which the United States holds for Lim as trustee.'®

The Act of May 21, 1872, imposing restrictions on the con-
tractual rights of noncitizen Indians, which has lost most of
its importance because of the passage of the Citizenship Act,
voids any contract with a noncitizen Indian (or an Indian tribe)
for services concerning his lands or claims against the United
States, unless it is executed in accordance with prescribed
formalities and approved by the Secretary of the Interior.

An important statute restricting the contractual power of
Indians with respect to certain types of property is the Act of
June 30, 1918,* which provides:

No coutract made with any Indian, where such contract
relates to the tribal funds or property in the hands of the
United States, shall be valid, nor shall any payment for
services rendered in rclation thereto be made unless the
consent of the United States has previously been given.

A. POWER OF ATTORNEY

Though an Indian may grant a power of attorney to another,
and such grants of power have been exXtensively used in the
award of grazing permits in allotted lands,”* such a power will
not ordinarily be implied.** If there is any doubt about the
method of exercising the power, it will be resolved in favor of
the grantors of the power.”®

The government examines closely the circumstances surround-
ing the issuance and exercise of a power of attorney in order

801, permitting their members and resident freedmen to sell their farm
or manufacured products and to ship and drive them to market without
restraint.

197 Sec. 5, 24 Stat. 388, 389.
855. See Chapter 11.

8 See Chapter 11. A few treaties also restrict the alienability of
tand. The Treaty with the Nez Perce of June 9, 1863, Art. III, 14 Stat.
647, 649, provides that lands belonging to individual Indians shall be in-
alienable without the permission of the President and shall be subject
to regulations of the Secretary of the Interior.

190 17 Stat. 136, 25 U. 8. C. 81, amended by Act of June 26, 1936, 49
Stat. 1984, The Act of April 29, 1874, 18 Stat. 35, contains similar
provisions for contracts, made prior to May 21, 1872. Also see prior
statute restricting contracts—Act of March 3, 1871, 16 Stat. 544, 570.
To the effect that a contract by which Indian residents and subjects of
the Dominion of Canada propose to employ an attorney to prosecute
claims against the United States is not subject to the approval of the
Secretary of the Interior and the Commiissioner of Indian Affairs, see Op.
Sol. I. D., M.30146, February 8, 1939. On the application of this law
to tribes, see Chapter 14, sec. 5.

200 Sec. 18, 38 Stat. 77, 97, 25 U. S. C. 85.

21 See 25 C. F. R. 71.10-71.19.

202 Richardville v. Thorp, 28 Fed. 52, 53 (C. C. Kan. 1886).

2318 Op. A. G. 447, 497 (1886) ; 5 Op. A. G. 36 (1848).

Also see Act of June 25, 1910, 36 Stat.
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“INCOMPETENCY"

SECTION 8. THE MEANINGS OF “INCOMPETENCY”

The word “incompetency” has varied applications in many
branches of law. Thus a person may be incompetent to serve
on a jury, or evidence may be inadmissible as incompetent.
Pcerhaps the most common meaning of the term is lack of capac-
ity to enter into legally binding contracts.”

In addition to its ordinary legal meaning, the term “incom-
peteney,” as used in Indian law, has several special or restricted
meanings, relating to particular types of transactions, such as
land alienation.

A. GENERAL LACK OF LEGAL CAPACITY**

Treaties and statutes contain numerous illustrations of the
ordinary use of the term ‘“incompetency,” and various provisions
to safeguard the interests of Indians who are deemed unfit to
manage their own affairs. They empower guardians or other
persons authorized by the Department of the Interior,”™ par-
ents or guardians,”® heads of families,™ chiefs,” collectors of

-

customs,”™ and agents,” and superintendents or other bonded
officers of the Indian Service,™ to select allotments,*® or home-
stead entries,”™ receive payments due,™ appraise property in
condemnation proceedings, or perform other functions for minors
or persons non compos mentis.™

Special provisions were often made for minor orphan chil-
dren,™ such as making the chiefs responsible for the school at-

20 See In re Blochowitz Guardianship, 135 Neb. 163, 169, 280 N. W.
438, 441 (1938) ; In re Mathews, 174 Cal. 679, 164 Pac. 8 (1917).

=0 See Stewart v. Keyes, 295 U. 8. 403 (1935). Pet. for rehearing
den. 296 U. S. 661 (1935).

21 Act of March 3, 1885, 23 Stat. 340, 341 (Umatilla Reservation).

252 Treaty of April 28, 1866, with the Choctaws and Chickasaws, Art.
15, 14 Stat. 769, 775 ; Treaty of July 4, 1866, with the Delawares, Art.
3, 14 Stat. 793, 794; Act of February 13, 1891, Art. 2, 26 Stat. 749,
750, 751 (Sac and Fox).

z8 Act of April 11, 1882, 22 Stat. 42 (Crow) ; Act of August 7, 1882,
sec. 5, 22 Stat. 341, 342 (Omahas).

2 Act of March 2, 1889, sce. 2, 25 Stat. 1013, 1015 (Peorias and
Miamies).

75 Act of June 10, 1872, sec. 6, 17 Stat. 381, repealed by Act of
March 3, 1933, 47 Stat. 1428.

26 The agents often made selections for orphans, Act of March 2,
1889, sec. 9, 25 Stat. 888, 891 (Sioux) ; Act of February 23, 1889, Art. 4,
25 Stat. 687, 688 (Shoshones and others).

27 Act of Februaly 25, 1933, 47 Stat. 907, 25 U. S. C. 14.

28 Treaty of April 28, 1866, with the Choctaws and Chickasaws, Art. 15,
14 Stat. 7069, 775.

2% Act of Junc 10, 1872, sec. 6, 17 Stat. 381.

200 Act of June 10, 1872, sec. 6, 17 Stat. 381. Also see Appropriation
Act of July 5, 1862, sec. 6, 12 Stat. 512, 529, R. 8. § 2108, 25 U. 8. C.
159, providing for payment to persons appointed by Indian councils to
receive money due to incompetent or orphan Indians.

261 Allotments to minors were sometimes not selected until their
majority or marriage, Treaty of June 19, 1858, with the Sjoux, Art. 1,
12 Stat. 1031; Treaty of June 19, 1858, with the Sioux, Art. 1, 12
Stat. 1037.

262 Treaty of May 10, 1854, with the Shawneces, Art. 2, 10 Stat. 1053,
providing that the selections for incompetents and minor orphans shall
be made as near as practical to their friends by some disinterested
person appointed by the council and approved by the United States agent.
Also see Treaty of January 31, 1855, with the Wyandotts, 10 Stat. 1159
Treaty of August 2, 1855, with the Chippewas., Art. 1, 11 Stat. 633;
Act of Junme 28, 1898, 30 Stat. 495, 513 (Indian Territory); Act of
April 11, 1882, 22 Stat. 42 (Crow) ; Act of August 7, 1882, sec. 5, 22
Stat. 341, 342 (Omaha Tribe). The Act of March 2, 1889, sec. 2, 25 Stat.
1013, 1015 (Peorias and Miamies), empowers the father to make grazing
lease not exceeding 3 years for minors; and chiefs, for orphans. No
allotment to orphan until 21 or married, Act of February 13, 1891, Art.
3, 26 Stat. 749, 751 (Sac and Fox Nation and Iowa Tribe). Heads of
farily choose lands for minor children, but agent chooses lands for
orphans and persons of unsound mind, Treaty of November 15, 1861,
with tle Pottawatomies, Art. 2, 12 Stat. 1191, 1192 ; Treaty of October
18, 1864, with the Chippewas, Art. 3, 14 Stat. 657, 658; Act of February
8, 1887, 24 Stat. 388.

tendance of orphan children between 7 and 18 who had no
guardians.®

Congress has conferred on parents certain rights with respect
to the property of minor children.® The administrative practice
of the Department of the Interior requires that a minor be repre-
sented in some cases, such as the relinquishnrent or inheritance
of Indian trust lands.™

B. RESTRICTED MEANINGS

(1) Inability to alienate land.”*—Perhaps the most frequent
special use of the term “incompetency” is to describe the status
of an Indian incapable of alienating some " or all of his real
property. Such an Indian may be competent in the ordinary
legal sense. An outstanding example is Charles Curtis, who,
though he became Senator and Vice President of the United
States, remained all his life an incompetent Indian, incapable
of disposing of his trust property by deed or devise, without
securing the approval of the Secretary of the Interior.

This striking example indicates that a determination of gen-
eral competency is not always sufficient to cause the Secretary
to issue a certificate of competency permitting the Indian to dis-
pose of his restricted property. In determining whether to re-
move restrictions, the Secretary must decide, not only the
“competency” of the Indian, but also whether such removal
would be for the best interest of the Indian.*®

263 Treaty of September 24, 1857, with the Pawnees, Art. 3, 11 Stat.
729, 730.

264 See Act of June 28, 1906, sec. 7, 34 Stat. 539, 545 (Osage), which
confers on parents of minor members of the tribe the control and use
of their lands, together with its proceeds, until the minors reach
majority.

Allotments to minor children under sec. 4 of the General Allotment
Act, as amended, are made when the parent has settled upon the public
lands. is himself entitled to an allotment, and is a recognized member
of an Indian tribe or entitled to such recognition according to the tribal
laws and usages. 35 L. D. 549 (1907); 40 L. D. 148 (1911) ; 41 L. D.
626 (1913) ; 43 L. D. 149 (1914).

An administrative finding that an Indian had reached majority is not
conclusive upon a determination of whether a deed of land made by him
after the issuance of a patent was subject to a state law permitting
disaffirmance of a contract made in infancy. Dickson v. Luck Land Co.,
242 U. 8. 371 (1917).

The rights of minors are discussed in 13 L. D. 318 (1891), 30 L. D.
532, 536 (1901), 35 L. D. 145 (1906), 38 L. D. 422 (1910), and 43 L. D.
125 (1914). -

The rights of heirs upon death of allottee before expiration of trust
period and before issuance of fee simple patent without baving made
will, are discussed in 40 L. D. 120 (1911). Also see 38 L. D. 422 (1910) ;
38 L. D. 427 (1910).

For interpretation of sec. 4 of the General Allotment Act, author-
izing the allotment of public lands on behalf of minor children where
the parent settled and made his home on public domain, see 40 L. D.
148 (1911) ; 43 L. D. 125, 128 (1914). This section includes step chil-
dren and all other children to whom the settler stands in loco parentis,
41 L. D. 626 (1913), 43 L. D. 149 (1914), 44 L. D, 520 (1916) ; who are
recognized members of the tribe or entitled to be recognized, 35 L. D.
549 (1907) ; but orphan children under 18 are not entitled to benefits,
8 L. D. 647 (1889) ; nor children of parents who are disqualified from
benefits, 44 L. D. 188 (1915). For interpretations of other allotment
acts affecting minors, see: 15 L. D. 287 (1892) ; 24 L. D. 511 (1897);
40 L. D. 4, 9 (1911) ; 43 L. D. 125, 149, 504 (1914).

265 This practice has been upheld by the courts. Henkel v. United
States, 237 U. 8. 43 (1915), aff’g 196 Fed. 345 (C. C. A. 9, 1912).

268 On restrictions on alienation, see Chapter 11, sec. 4; on leasing.
sec. 5 and 8mith v. McCullough, 270 U. S. 456 (1926).

20 The Act of April 18, 1912, sec. 9, 37 Stat. 86, defined “compe-
tent”’ as used therein to “mean a person to whom a certificate has been
issued authorizing alienation of all the lands comprising his allotment,
except his homestead.”

268 Williams v. Johnson, 239 U. S, 414, 418, 419, (1915). While the
Secretary may permit the sale of trust lands, he may retain control




































CIVIL LIBERTIES

schools shall be available to Indian children on an equality with
white children.*®

(b) Federal statutes affecting all races.—Civil-rights laws
protect Indians as well as other races against various forms of
governmental and public diserimination.®® Some recent laws
expressly prohibit discrimination against any races. An excel-
lent illustration is a clause in section 8 of the Act of June 28,
1937,*" establishing the Civilian Conservation Corps, which pro-
vides: “ * * * no person shall be excluded on account of
race, color, or creed.” A frequent provision is a condition in
grants of land to the state that its institutions shall be open to
all races.®

Other statutes which do not contain express guarantees of
equality, have been administratively interpreted to prohibit dis-
crimination against Indians. A recent administrative ruling of
this kind by the Solicitor of the Department of Agriculture on
February 17, 1937, declared unlawful the exclusion of Indians
and Indian lands from soil conservation benefit payments.®®

(¢) State statutes affecting all races.—Over one-third of the
states have enacted civil rights statutes prohibiting various
kinds of racial discrimination.*

(@) Treaties affecting all races.—The civil liberties of the In-
dians of the Territories of Louisiana and New Mexico and the
Alaskan natives were protected by treaty guarantees until they
became citizens.

Article 3 of the Treaty of April 30, 1803, whereby the United

JStates purchased the Territory of Louisiana from the French
Republic, provides :

The inhabitants of the ceded territory shall be incor-
porated in the Union of the United States, and admitted

35 Act of August 21, 1916, 39 Stat. 524 (City of Flandreau, S. D.);
Act of May 31, 1918, 40 Stat. 592 (Fort Hall Indian Reservation) ; Act
of January 7, 1919, 40 Stat. 1053; Act of April 1, 1920, 41 Stat. 549
(Blackfeet) ; Act of June 4, 1920, 41 Stat. 751 (Crow) ; Act of March
3, 1921, 41 Stat. 1355 (Fort Belknap) ; Act of May 15, 1930, 46 Stat.
334 (Blackfeet) ; Act of February 14, 1931, 46 Stat. 1105 (Klamath) ;
Act of February 14, 1931. 46 Stat. 1106 (Fort Peck) ; Act of June 7,
1935, c. 188, 49 Stat. 327; Act of June 7, 1935, 49 Stat. 330; Act of
June 7, 1935, c. 198, 49 Stat. 331; Act of June 7, 1935, c. 199, 49 Stat.
331.

366 See. 1 of the Act of April 20, 1871, 17 Stat. 13, provides for recov-
ery in tort against any person depriving another person of civil rights
guaranteed by the Constitution and laws. Other federal statutes pro-
tecting civil rights include Act of May 31, 1870, sec. 1, 16 Stat. 140,
R. S. § 629, 2004; Act of March 4, 1909, secs. 19-20, 35 Stat. 1088,
1092.

367 50 Stat. 319, 320, extended until July 1, 1943, by Act of August 7,
1939, 53 Stat. 1253, 16 U. S. C. 584a. The original law creating a
temporary Civilian Conservation Corps contains a similar provision,
Act of March 31, 1933, c. 17, sec. 1, 48 Stat, 22, 23,

88 Act of February 19, 1934, 48 Stat. 353 ; Act of May 21, 1934, 48
Stat. 786. And cf. Act of October 1, 1890, sec. 10, 26 Stat. 655 (Indian
Territory), R. S. § 2434.

260 See Chapter 15, sec. 10, fn. 511.

3710 Colorado : Statutes Annotated (1935), c. 35; Connecticut: Supple-
ment to General Statutes (1935), e. 319, sec. 1676¢c; General Statutes
(Revision of 1930), c. 323, sec. 6065-60G6; Illinois: Revised Statutes
(1939), c. 38, sec. 125-128 ; Indiana : Burns Annotated Statutes (1933)
sec. 10-901, 10-902; Iowa: Code (1939), c. 602, sec. 13251-13252;
Kansas: General Statutes (1935), c¢. 21, sec. 2424-2425; Louisiana:
Dart’s General Statutes (1939), title 13, sec. 1070-1073 ; Massachusetts :
Acts and Resolves (1933), c¢. 117, (1934), c. 138; Michigan : Compiled
Laws (1929), sec. 16809-16811; Minnesota: Mason’s Minnesota Stat-
utes (1927), c. 55, sec. 7321 ; Nebraska: Compiled Statutes (1929), c.
23, sec. 101-102; New Jersey: Revised Statutes (1937), title 10, e¢. 1,
sec. 1-9; New York: Thompson’s Laws of New York (1939), sec, 40,
amended c¢. 810, Laws of 1939, and sec. 40a, 41 and 42; Ohio: Throck-
morton’s Ohio Code Annotated (Baldwin’s) (1936), sec. 12940-12942;
Pennsylvania : Laws of Pennsylvania (1935), Act No. 132; Rhode Is-
land : General Laws (1938), c. 606, sec. 28; Washington : Remington’s
Revised Statutes (1932), title 14, c. 10, sec. 2686 ; Wisconsin : Statutes
(1937), sec. 340.75.

g Stat. 200, 202,
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as soon as possible, according to the principles of the Fed-
eral constitution, to the enjoyment of all the rights, ad-
vantages and imunities of citizens of the United States;
and in the mean time they shall be maintained and pro-
tected in the free enjoyment of their liberty, property, and
the religion which they profess.

A provision along the same lines is contained in the treaties
whereby the Territories of New Mexico® and Alaska *™ were
ceded to the United States.

(3) Constitutional protection.—The right of the Indian to be
immune from racial discrimination by Government oflicials is
protected by the Fifth, Fourteenth, and Fifteenth Amendments
of the United States Coustitution.®*

Although the Fourteenth and Fifteenth Amendments were
primarily passcd to protect the Negroes, they have been success-
fully invoked to protect the civil liberties of other races.

While the reasons for discrimination against Indians include
economic competition and ignorance, the exemption of some of
the Indians from property taxation perhaps constitutes the
most common avowed reason for this discrimination.®® Ob-
viously this argument is inapplicable to the many Indians who
do not possess exempt property.*®

It is also probably invalid as to other Indians. Until recently
state and federal officials were exempt from the income tax of
the federal aund state governments respectively. The possession
of tax-exempt securities has never been considered a justifica-
tion for denying a wealthy citizen possessing such securities the
right to vote.

Another justification for discrimination, the grant of special
federal benefits to the Indians, sometimes springs from the
erroneous impression that the Government supports most Indians.
The majority of the Iudian population supports itself and does
not receive direct and continuous federal dole.*” This argument
is clearly invalid in so far as it is applied to discrimination
against political rights, unless it be applied equally to non-Indian
beneficiaries of federal subsidies such as shipowners, farmers,
beneficiaries of tariffs, and relief recipients. On the other hand,
it may be argued with some force that special Government assist-
ance and facilities rendered tribal Indians may give legal validity
to a state law or regulation discriminating against such Indians
in the dispensing of similar state benefits and services.

Indians, like other races, are constitutionally protected against
legislative or administrative discrimination because of color or
race® In a leading early case, Strauder v. West Virginia,*™
the Supreme Court of the United States, in discussing the
Fourteenth Amendment, said:

* * *

The words of the amendment, it is true, are pro-
hibitory, but they contain a necessary implication of a

312 Treaty of Guadalupe Hidalgo, signed February 2, 1848, 9 Stat, 922.

313 Art. 3, 15 Stat. 539. See Chapier 21, sec. 3, for the text of this
article.

st F, 8. Cohen, Indian Rights and the Federal Courts (1940), 24
Minn. L. Rev. 145, 191.

375 See Usher, Pan Americanism (1915), p. 296.

86 It ig estimated that approximately 100,000 Indians are totally
landless and in many cases homeless. Indian Land Tenure, Econoniic
Status, and Population Trends, Part X of the Supplementary Report of
the Land Planning Committee to the National Resources Board (1935),
p. 2.
37 Indian Land Tenure, Economic Status, and Population Trends,
Part X of the Supplementary Report of the Land Planning Comamittee
to the National Resources Board (1935), pp. 2, 11.

31845 Yale L. J. 1296 (1936).

3 100 U. S. 303 (1879). Also see Nizon v. Herndon, 273 U. 8. 536
(1927) ; and see sec. 3, supra. The Court in Buchanan v. Warley, 245
U. 8. 60 (1917), said that while a principal purpose of the Fourteenth
Amendment “was to protect persons of color, the broad language used
was deemed sufficient to protect all persons, white and black, against
discriminatory legislation by the States. This is now the settled law.”
(P. 76.)
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right to share in tribal property has been denied to certain special
classes of tribal members. On the other hand, the right to share
in tribal property has been extended to various classes of non-
members.

The most important class of members excluded from the right
to share in tribal property comprised white men marrying Indian
women who, under special tribal laws, were admitted to tribal
membership or “citizenship,” but were not, in many cases, given
any rights at all in tribal property.

The problem created by the claims of those people is dis-
cussed in the Cherokee Intermarriage Cases.® The court traces
the policy of the United States and the tribal government to keep
tribal property from coming into the hands of whites who mar-
ried Indians solely for the purpose of sharing in the tribal
wealth.*

The policy of the United States toward the rights of non-
Indians who claimed rights because of intermarriage is indicated
by the Act of August 9, 1888, which, excluding the Five Civilized
Tribeg from its scope, provided :

* * * 1o white man, not otherwise a member of any
tribe of Indians, who may hereafter marry, an Indian
woman, member of any Indian tribe * * * ghall by
such marriage hereafter acquire any right in any tribal
property, privilege, or interest whatever to which any
niember of such tribe is entitled.

An analogous problem arose when the slaves residing in the
Indian Territory were granted freedom and citizenship by the
Emancipation Proclamation and the Thirteenth Amendment to
the United States Constitution. The rights of these “freedmen”
in tribal property are elsewhere discussed.®

As already noted, the original rule was that existing member-
ship was the requisite for sharing in tribal property. But the
beginning of the allotment system, and the policy of encouraging
the abandonment of tribal relations led to the modification of
this rule.

In order to persuade Indians to forsake tribal habits and adopt
the white man’s civilization, various acts® were passed and

88203 U. 8. 76 (1906).

# In 1874, the Cherokee National Council adopted a ccde which ad-
mitted white men to citizenship, and if one paid a sum of $500 (the ap-
proximate value of the share of each Indian) into the national treasury,
he became entitled to a share in tribal property. But even this privilege
was withdrawn in 1877, and so from that date, whites intermarrying into
the Cherokee Nation were admitted to citizenship upon the condition that
they should not thereby acquire an esta‘e or interest in the communal
property of the nation. In the case of Whitmire v. Cherokee Nation, 30
C. Cls. 138, 152 (1893), the court quotes a section of the Cherokee code
and adds: “The idea therefore existed, both in the mind and in the laws
of the Cherokee people, that citizenship did not necessarily extend to or
invest in the citizen a personal or individual interest in what the consti-
tution termed the ‘common property,’ ‘the lands of the Cherokee Nation.””

40 C. 818, sec. 1, 25 Stat. 392, 25 U. 8. C. 181,

4 See Chapter 8, sec. 11,

2Tn 1909, Mr. Justice Van Devanter, then on the Circuit Court of
Appeals, wrote:

For many years the treaties and legislation relating to the
Indians proceeded largely upon the theory that the welfare of
both the Indians and the whites required that the former be
kept in tribal communities separated from the latter, and while
that policy prevailed, effect was given to the original rule re-
specting the right to share in tribal property; but Congress later
adopted the policy of encouraging individual Indians to abandon
their tribal relations and to adopt the customs, habits, and
manners of civilized life, and, as an incident to this change in
policy, statutes were enacted declaring that the right to share in
tribal property should not be impaired or affected by such a
severance of tribal relations, whether occurring theretofore or
thereafter. (Ocekes v. United States, 172 Fed, 305, 308 (C. C. A.
8, 1909).) See Chapter 11, sec. 1.

8 F. g., the Act of December 19, 1854, 10 Stat. 598, 599, promised that
the property rights of the mixed bloods in the tribal property of the
Chippewas would not be impaired if they remained on the lands ceded
to the United States and separated from the tribe.
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treaties “ adopted, guaranteeing to those Indians who complied
with this policy the same rights to share in tribal property, as if
they had remained with the tribe.*® Four of these acts, general
in their terms, deserve special mention: ' .
(1) The Act of March 3, 1875, applying to Indians who had
abandoned or who should thereafter abandon their tribal rela-
tions to settle under federal homestead laws,” declares:
That any such Indian shall be entitled to his distributive
share of * * * tribal funds, lands, and other property,
the same as though he had maintained his tribal rela-
tiong * * *®
However, where specially provided, such as in the Act of Feb-
ruary 6, 1871, Indians who wished to leave the tribe and at
the same time receive certain lands as their allotments, had
to relinquish their rights to share in any further distribution of
tribal assets. The Treaty of November 15, 1861, with the Pot-
tawatomie Nation, discussed in Goodfellow v. Muckey,™ provided
that those of the tribe who had adopted the customs of the
whites and who were willing to abandon all claims to the com-
mon lands and fuuds would have lands allotted to them in

severalty.
(2) Section 6% of the Act of February 8, 1887, declares:
* * *

and every Indian born within the territorial
limits of the United States who has voluntarily taken up,
within said limits, his residence separate and apart from
any tribe of Indians therein, and has adopted the habits
of civilized life, is hereby declared to be a citizen of the
United States, and is entitled to all the rights, privileges,
and immunities of such citizens, whether said Indian has
been or not, by birth or otherwise, a member of any tribe
of Indians within the territorial limits of the United

4 B g, Treaty with Choctaws, September 27, 1830, 7 Stat. 333, dis-
cussed in Winton v. Amos, 255 U. S. 373, 388 (1921).

45 Qakes v. United States, 172 Fed. 305 (C. C. A. 8, 1909) ; United
States ex rel. Besaw v. Work, 6 F. 2d 694 (App. D. C. 1925) ; Pape v.
United States, 19 F. 2d 219 (C. C. A. 9, 1927).

418 Stat. 402, 420.

4 While this act is directed particularly at Indians acquiring

homesteads on the public domain, it has been referred to as apply-
ing to any Indians abandoning their tribal relations. Oakes v.
United States, 172 Fed. 305. It is believed, however, that this
act can Dbe restricted in the following manner. The well-recog-
nized purpose of this act and of similar acts preserving interests
in tribal property to Indians abandoning their tribal relations
was to induce Indians to leave their tribal life on the reservations
and to take up the habits and customs of civilized life in white
communities. See OQOakes v. United States, at 308; United
States v. Besaw, 6 F. (2d) 694, 697 (Ct. App. D. C. 1925). In
fact, the phrase “abandonment of tribal relations” has continu-
ously been interpreted as mieaning a physical abandonment of
the tribe and the reservation and an undertaking to live as a
white person. An example of such an interpretation of the
phrase in the Aect of 1875 is the Circular of Instructions issued
by the General Land Office on March 25, 1875, requiring Indians
desiring to take advantage of the benefits of the Act of 1875 to
make affidavit that they have adopted the habits and pursuits of
civilized life (2 C. L. O. 44). 1In all cases of which I have knowl-
edge so far brought into court or before the Department for
adjudication of the rights of Indians under the 1875 or 1887
acts, the Indians had physically abandoned their tribe and reser-
vatinn and this was assumed to prove abandonment of tribal
relations.

In view of this purpose of Congress to induce Indians to leave
the reservations and the interpretation of the statutory language
“abandonment of tribal relations” it may be said that the Act of
1875 would not apply to Indians who wish to relieve themselves
of membership in a tribe but who, nevertheless, remain upon the
reservation of the tribe and continue living as other members of
the tribe and continue enjoying the Federal grotection of reserva-
tion life. Memo. Sol. I. D., March 19, 1938,

#8The Act of January 18, 1881, 21 Stat. 315, 316, gave to those
Winnebago Indians of Wisconsin who abandoned their tribal relations
and wished to use the money for purposes of settling a homestead on
the public domain a pro rata share in the distribution of tribal tunds.

16 Stat. 404 (Stockbridge and Munsee).

50 12 Stat. 1191.

5110 Fed. Cas. No. 5537 (C. C. Kans. 1881).

©2 This section was amended by the Act of May 8, 1906, 34 Stat. 182,
25 U. 8. C. 349.

5324 Stat. 388, 390.
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By the Act of March 2, 1907,” Congress provided generally for
the distribution of tribal funds among individuals. Those In-
dians whom the Secretary of the Interior believed capable of
managing their affairs could have placed to their credit upon the
books of the United States Treasury their pro rata share of the
tribal funds held in trust by the United States, and they could
draw upon this credit without any further governmental con-
trol.*® Section 2 of the act provided that the Secretary of the
Interior might pay to disabled Indians their shares in tribal
property, under such rules and conditions as he might prescribe.
As later amended ™ this section authorizes the Secretary of the
Interior upon application by an Indian “mentally or physically
incapable of managing his or her own affairs,” to withdraw the
pro rata share of such Indian in the tribal funds, and to expend
such sums on behalf of the Indian.

Section 28 of the Appropriation Act of May 25, 1918,™ which
specifically excluded from its scope the funds of the Five Civil-
ized Tribes and the Osages, in Oklahoma, authorized the Secre-
tary of the Interior to withdraw tribal funds from the Treasury
of the United States and to credit recognized members of the
tribe with equal shares. However, this authority was revoked
by section 2 of the Act of June 24, 1938* Nevertheless, the In-
dian may still apply for funds as his pro rata share in tribal
assets, under the Act of 1907.* The granting of such applications
is contrary to the general administrative policy of conserving
tribal funds, but in special circumstances such pro rata dis-
tributions are still made. It has been held by the Interior De-
partment that, under section 16 of the Act of June 18, 1934,” such
applications must receive the approval of the tribal council, if
the tribe in question is organized under that act.*

The individual may be awarded, by special statute, a specified
sum from the tribal funds on deposit in the United States Treas-
ury. A typical act is the Act of February 12, 1932, providing
for payment of $25 to each enrolled Chippewa of Minnesota from
tribal funds, under such regulations as the Secretary of the
Interior may prescribe.

In the individualization of tribal funds, Congress has at various
times laid down directions under which the Secretary of the
Interior should expend the funds.

In the Act of March 8, 1933, Congress provided for the dis-

82 34 Stat. 1221, 25 U. 8. C. 119.

38 Op. Sol. I. D. M.25258, June 26, 1929.

3¢ Amended by Act of May 18, 1916, 39 Stat. 123, 128, 25 U. 8. C. 121,
3540 Stat. 561, 591-592.

3052 Stat. 1037.

8734 Stat. 1221.

38 Memo. Sol. I. D., September 21, 1939.

3 48 Stat. 984, 987, 25 U. 8. C. 476. .

10 47 Stat. 49. Acts of similar nature are cited in Chapter 9, sec. 6,
4147 Stat. 1488.
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tribution of tribal funds of the Ute Indians. The shares of all
were to be deposited as individual Indian moneys* and sub-
ject to disbursement for the individual’s benefit in the following
ways: for improving lands, erecting homes, purchase of equip-
ment, livestock, household goods and in other ways as will en-
able them to become self-supporting. The shares of the aged,
infirm, and other incapacitated members were to be used for
their support and maintenance. As for minors, their shares
might be invested or spent in the same fashion as prescribed for
adults, but when their funds were to be invested or expended.
the consent of the parents and the approval of the Secretary of
the Interior was necessary.”

Acts providing for the payment of judgments in favor of a
tribe may limit the rights of the Indian in individualized tribal
funds by the qualification that ‘“the per-capita share due each
member * * * Dpe credited to the individual Indian money
account of such member for expenditure in accordance with the
individual Indian money regulations.”* Various resolutions
authorizing the distribution of judgments rendered in favor of
Indian tribes provide for per capita payments to each enrolled
member, such distribution to be made under such rules and regu-
lations as the Secretary of the Interior may prescribe.*

By virtue of these acts, Congress has given to the Secretary
of the Interior authority over individual funds derived from
the tribal property held in trust comparable to the authority
over funds derived from the individual’s restricted property.*

42 “Individual Indian moneys are funds, regardless of derivation, be-
longing to individual Indians which come into the custody of a dis-
bursing agent.” 25 C. F. R. 221.1. See sec. 8, infra, for a discussion
of these regulations.

8 Of., Act of June 1, 1938, 52 Stat. 605, as amended by sec. 2(b), Act
of August 7, 1939, Pub. No. 325, 76th Cong., 1st sess. (Klamath),

4 Joint Resolution, June 20, 1936, 49 Stat. 1569, authorizing distribu-
tion of judgment in favor of Gros Ventre Indians among enrolled members.

4 The Joint Resolution of June 20, 1936, 49 Stat. 1568, provides for a
per capita payment of $85, and places the remainder of the fund awarded
to the Blackfeet Tribe at the disposal of the tribal council and the
Secretary of the Interior.

Under the Joint Resolution of April 29, 1930, 46 Stat. 260, the Secre-
tary of the Interior is authorized to pay a judgment in favor of the Iowa
Tribe to members of the tribe in pro-rata shares. The competent mem-
bers receive their entire shares in cash; the shares of the others, includ-
ing minors, are deposited to the individual credit of each and subject
to existing laws governing Indian meoeneys.

The right of the Chippewa allottee on the Lac du Flambeau Reserva-
tion to the proceeds derived from the sale of tribal timber is controlled
by the Act of May 19, 1924, 43 Stat. 132. After providing for the sale
under rules and regulations prescribed by the Secretary of the Interior,
the act states that the net proceeds are to be distributed per capita.
Those whom the Secretary shall deem competent to handle tbeir own
affairs shall receive their shares. As for the others, their shares are
deposited to their individual credit and paid to them or used for their
benefit under the Secretary’s supervision.

48 See Chapter 5, secs. 11 and 12.

SECTION 5. SOURCES OF INDIVIDUAL PERSONAL PROPERTY—PAYMENTS FROM
THE FEDERAL GOVERNMENT

A third source of individual personalty comprises the various
forms of direct payment to individual Indians from the Federal
Government. In this connection a distinction must be drawn
between obligations assumed by the Federal Government to-
wards the various tribes, by reason of the sale of tribal lands or
otherwise, and obligations running directly to the members of
the tribes. Problems arising out of the former situation are
dealt with elsewhere.” For the present we are concerned only
with the situations in which the Federal Government has under-

47 See Chapters 9 and 15.

taken to make payments, in money or goods, to individual
Indians.

Gifts were sometimes made for the purpose of civilizing the
Indians by giving them agricultural aids and clothes.®® Gifts

“The Act of March 30, 1802, sec. 13, 2 Stat. 139, 143, provides in
part: .
That in order to promote civilization among the friendly Irndian
tribes, and to secure the continuance of their friendship, it sball
be lawful for the President of the United States, to cause them
to be furnished with useful domestic animals, and implements of
husbandry, and with goods or money, as he shall judge
proper * *,
In the Appropriation Act of March 3, 1875, 18 Stat. 420, are numerous
appropriations for agricultural pursuits. Miamies of Kansag are given
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SECTION 6. SOURCES OF INDIVIDUAL PERSONAL PROPERTY—PAYMENTS OF
DAMAGES

The Indian may receive funds because of being dispossessed
from all or some of his lands. Acts or treaties which convey or
reserve to the Indian tribe or to its members certain rights in
land usually provide that the United States guarantees to them
security and protection in the exercise of such rights.® The
right of the individual to receive compensation for damages to
his lands and property used in connection with it is derived
in part from such provisions.

The loss of his land may be occasioned by the Government’s
taking.® A more frequent disposition of the Indian’s land
occurs when Congress grants rights-of-way across the land for
railroad and similar purposes. Some treaties, such as the 1854
treaty with the Shawnees,” provide specifically for payment to
Indians for any roads made through their lands. The acts
granting such rights-of-way provide for payment of compensa-
tion for the taking of the land and for any damages done to his
other property, such as chattels.* Although the property taken
may have been restricted, nevertheless, it is a general policy of
the acts to free from Government control the expenditure of the
funds by making provision only for the supervision of payment
to the Indians. The Act of May 6, 1910,” is a typical illustra-
tion. It provides that the railroad company shall pay to the
Secretary of the Interior the amount of the damages and com-

pensation. The act continues: “that the damages and compensa-

8 Treaty with Miamies, November 6, 1838, 7 Stat. 569, 571. See
Chapter 15, see. 10.

% The Act of April 28, 1924, c. 134, 43 Stat. 111, appropriates a sum of
$85,000 for the benefit of dispossessed Nisqually Indians. Sec. 2 pro-
vides that the sum “shall be expended, in the discretion of the Secretary
of the Interior, for the benefit of the said dispossessed families or indi-
vidual Indians, under such rules and regulations as he may prescribe.”

& May 10, 1854, sec. 13, 10 Stat. 1053, 1058.

6 Sce Chapter 15, secs. 1, 17.

% 36 Stat. 349.

tion paid to the Secretary of the Interior by the railway com-
pany taking any such land shall be paid by said Secretary to
the allottee sustaining such damages.”

Similarly, many acts or treaties providing for the removal of
the Indian from the land of which he has possession stipulate
that he is to receive money or other goods as payment for any
improvements he made on the land or chattels he must leave
behind.”

Related to moneys and other personal property given to In-
dians for property left behind are the gifts made to the in-
dividual Indians to aid them in their emigration from the lands
ceded.”

7 Treaty with Cherokees, July 8, 1817, 7 Stat. 156, 158, provides that
the Cherokee emigrants are to be paid for loss of improvements by
receiving rifles and other personal property; Treaty with Wyandots,
etc., September 29, 1817, 7 Stat. 160, 166; Treaty with Chickasaws,
October 19, 1818, 7 Stat. 192, 194; Treaty with Choctaws, October 18,
1820, 7 Stat. 210, 212-213; Treaty with Quapaws, November 15, 1824,
7 Stat. 232; Article 11, Treaty with Creeks, January 24, 1826, 7 Stat.
286, 288; Treaty with Cherokees, May 6, 1828, 7 Stat. 311, 313-314;
Treaty with Senecas, February 28, 1831, 7 Stat. 348, 349; Treaty with
Wyandots, ete., July 20, 1831, 7 Stat. 351, 352; Treaty with Ottaways,
August 30, 1831, 7 Stat. 359, 360; Article 9, Treaty with Cherokees,
December 29, 1835, 7 Stat. 478, 482; Treaty with New York Indians,
January 15, 1838, 7 Stat. 550; Treaty with Menominees, October 18,
1848, 9 Stat. 952, 953 ; Treaty with Stockbridges and Munsees, February
5, 1856, 11 Stat. 663, 667; Treaty with Senccas, November 5, 1857, 11
Stat. 735, 737; Act of April 30, 1888, 25 Stat. 94, 103 (Sioux) ; Act of
March 2, 1889, 25 Stat. 888, 897-898 (Sioux) ; Act of February 20, 1895,
28 Stat. 677 (Ute).

71 Appropriation Act of July 29, 1848, sec. 4 (R. 8. § 3689) and 5, 9
Stat. 252, 264-265 (Each Cherokee to receive a sum of money when he
moves west); Joint Resolution, March 3, 1845, 6 Stat. 942 (Those
Miamies moving west of the Mississippi receive tribal annuities) ; Treaty
with Choctaws, September 27, 1830, Art. 20, 7 Stat. 333, 338 (Each
emigrating Choctaw warrior receives rifle, etc.) ; Treaty with Cherokees,
December 29, 1835, Art. 8, 7 Stat, 478, 482 (Money for moving expenses
paid).

SECTION 7. FEDERAL PROTECTION OF INDIVIDUAL PERSONAL PROPERTY

Though the Indian enjoys the legal capacity to enforce his
property rights in court, nevertheless his ability to do so has
often been handicapped by unfamiliarity with legal processes and
rules of law.” To aid the Indian in the protection of his rights
and to supplement these rights, the Government has at various
times sought to give additional protection to the individual
Indian. The exent to which the United States may bring suit or
intervene in litigation affecting Indian property ™ and the statu-
tory responsibility of the United States attorneys in Indian
litigation are discussed elsewhere.™

In various treaties and acts of Congress may be found provi-
stons informing the Indian of his rights respecting depredations
committed by whites and by other Indians, or provisions ereating
rights of damages therefrom.

Treaties may contain declaratory provisions stating the In-
dian’s rights of property. Article 10 of the Treaty of November
6, 1838, with the Miamies ™ provides in part: “the United States
shall protect the said tribe and the people thereof, in their rights
and possessions, against injuries, encroachments, and oppressions
of any person or persons, tribe or tribes whatsoever.”

2 See Chapter 8, sec. 6.

7 See Chapter 19, sec. 2A(1) and (3).
7 See Chapter 12, sec. 8.

77 Stat. 569, 571.

In the Treaty of Dancing Rabbit Creek ™ with the Chdctaws,
Article 12 protected the Indian’s personalty. It provided in part:

Private property to be always respected and on no occa-
sion taken for public purposes without just compensation
being made therefor to the rightful owner. * * *
And if a white man unlawfully take or steal any thing
from an Indian, the property shall be restored and the
offender punished.

Similar provisions protecting the Indians’ rights to their per-
sonalty are found in acts of Congress. As early as 1796 Congress
indicated a policy to protect Indian property by the passage of
the Indian Trade and Intercourse Act of May 19, 1796.” It pro-
vided that any white person who takes Indian property shall
upon conviction of crime be sentenced (in addition to the usual
sentence) to pay to the Indian to whoem the property taken be-
longs, a sum twice the just value of such property. Further-
more, the United States Treasuvy is directed to pay the Indian
the just value of stolen or destroyed property if compensation
cannot be secured from the white eriminal. This protection was

continued by subsequent acts.™

7 Entered into September 27, 1830, 7 Stat. 333, 335, proclaimed Febru-
ary 24, 1831.

T Sec. 4, 1 Stat. 469, 470.

7 Act of March 3, 1799, sec. 4, 1 Stat. 743, 744-745; Act of January
17, 1800, see. 4, 2 Stat. 6; Act of March 30, 1802, sec. 4, 2 Stat, 139, 141;
Act of June 30, 1834, sec. 16, 4 Stat. 729, 731, R. S. § 2154, § 2155,
25 U. 8. C. 227, 228.









BEQUEST, DESCENT, AND DISTRIBUTION OF PERSONAL PROPERTY

Indian Community, adopted June 3, 1936, approved August 24,
1936. The governing ordinance '™ provides that after the pay-
ment of the debts and funeral expenses, the remainder passes to
the surviving spouse. If no spouse survives, then the property
descends to the children or grandchildren of the deceased. If
none of these exist, then the property goes to the parents or par-
ent of the deceased. And if no parents survive, the nearest rela-
tives take. The code provides that if there is more than one
heir, the heirs are to meet and decide among themselves what
share each shall take and file their decision with the tribal court.
If these heirs cannot agree, upon petition by any one of them,
the tribal court will pass upon the distribution.

B. UNDER FEDERAL ACTS **

By virtue of its power over Indian property,”® Congress may
provide for a systeni of bequest, descent, and distribution of an
Indian’s personalty.

1. Descent.—Congress has never enacted general legislation ™
governing the descent of an Indian’s personal property, and this
is a matter, therefore, that remains generally subject to tribal
jurisdiction.”™ Congress has provided, however, that upon the
death, intestate, of “any Indian to whom an allotment of land
has been made * * * before the expiration of the trust
period and before the issuance of a fee simple patent,” the Sec-
retary of the Interior shall determine the heirs of the allottee and
his decision shall be final."* Although this statute is directed
primarily to the problem of the inheritance of allotments, and is
discussed in more detail in connection with that subject,”* the
Interior Department has construed the power to determine heirs
in the cases specified, as a power to determine heirs for all pur-
poses.”™ Thus, in determining the heirs of an allottee, the Sec-
retary of the Interior actually rules on the descent of personal
property in the decedent’s estate. This practice probably has the
force of law, with respect to the estates of allottees, and it may
be argued that an established course of administrative construc-
tion has extended the power of the Department to persons who
are not within the language of the statute because they are not
Indians “to whom an allotment of land has been made.”

The regulations of the Interior Department refer to ‘“an
Indian of any allotted reservation,” *® which obviously defines a
broader class than the class defined by the statute, since there are
many Indians on allotted reservations who were born too late
to receive allotments. The regulations of the Interior Depart-
ment do not provide for departmental distribution of estates on
unallotted reservations, although this practice is occasionally
resorted to with the consent of all parties in interest where tribal
judicial agencies are unavailable.

Under the Law and Order Regulations of the Indian Service,
the Court of Indian Offenses determines heirship with respect to

,

108 Chapter 4, sec. T.

100 This discussion excludes the Five Civilized Tribes and Osages. For
a discussion of descent and related problems affecting them, see Chap-
ter 23, secs. 9, 12D.

1o Sce Chapter 5, sec. 5.

1 The Act of January 19, 1891, 26 Stat. 720, provides for the pay-
ment to individual Indians of the Standing Rock and Cheyenne River
agencies for ponies they were deprived of and states that “if any Indian
entitled to such cempensation shall have deceased the sum to which
such Indian would be entitled shall be paid to his heirs at law, according
to the laws of the State of Dakota * * *”

12 §ee Chapter 7, sec. 6.

13 Act of June 25, 1910, sec. 1, 36 Stat. 855, 256 U. S. C. 372.

11 See Chapter 11, sec. 6.

1525 C. F. R. 81.13, 81.23. Regulations governing Determination of
Tleirs and Approval of Wills of Indians, approved May 31, 1935, secs. 13,
22, 55 1. D. 263, 266, 268. This rule does not bind organized tribes.

ué See fn. 115, supra.
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“property other than an allotment or other trust property subject
to the jurisdiction of the United States.” ™

Tribal courts of organized tribes sometimes exercise like
jurisdiction over all personal property.”®

In some cases, tribal councils have requested the Interior De-
partment to handle estates involving personal property, and the
Department has-done so.

The question of what law applies to an estate of personal prop-
erty should be distinguished from the question of what agency
shall administer the estate. The Secretary of the Interior may
apply tribal custom and the tribal councils may apply state law.
As a matter of practice, the examiners of inheritance, acting for
the Interior Department and applying state law to the determi-
nation of the inheritance of real property, commonly apply the
same rules to the inheritance of personal property. Where, how-
ever, the record shows a discrepancy between tribal custom and
state law, a determination by an inheritance examiner of the
descent of the personal estate of an unallotted Indian, in ac-
cordance with state law and in violation of tribal custom has
been held illegal. In Estate of Yellow Hair, Unallotted Navajo,™™
the Solicitor for the Interior Department disapproved such a
determination, declaring:

I believe that this conclusion is unjustified either as a
matter of strict law or as a matter of policy. On the
legal question I call your attention to the following para-
graphs in the opinion of this Department, approved Octo-
ber 25, 1934, on “Powers of Indian Tribes” (M-27781).
[See 55 1. D. 147 :

* * * With respect to all property other than
allotments of land made under the General Allotment
Act, the inheritance laws and customs of the Indian
tribe are still of supreme authority.

On the policy question involved I can see no necessity
for departmental regulation of inheritance of personal
property of Navajo Indians. The recently promulgated
departmental regulations relating to the determination
of heirs and the approval of wills specifically restrict de-
partmental supervision over the inheritance of personal
property to reservations which have been allotted. (Sec-
tions 13 and 22.) Likewise, the recently approved law and
order regulations provide that Indian judges shall apply
tribal custom in the distribution of personal property.

I therefore recommend that instead of returning this
case for the purpose of redistributing in accordance with
Arizona law the personal property which has been dis-
tributed in accordance with tribal custom, it should be re-
turned so that the entire estate may be distributed in
accordance with tribal custom. The Examiner of In-
heritance should take testimony as to such customs of
inheritance, in their application to the facts of this case,
and submit a revised order determining heirs for depart-
mental approval.

2. Bequest—The power to bequeath personalty is specifically
granted by Act of February 14, 1913, amending the Act of
June 25, 1910.*' It provides that any person of the age of 21
years or over may dispose of his interest in any restricted allot-
ment, trust moneys, or other property held in trust by the United
States before expiration of the restrictive period, by will in ac-
cordance with regulations prescribed by the Secretary of the
Interior. To be valid, the will must be approved by the Secretary
of the Interior. The act provides further:

That the Secretary of the Interior may approve or disap-
prove the will either before or after the death of the

testator, and in case where a will has been approved and
it is subsequently discovered that there has been fraud in

1725 €, F. R. 161.31; 55 I. D. 401, 407 (1935).

u8 See Chapter 7, sec. 6.

us 55 1, D. 426, 427-429 (1935). Also see Chapter 7, sec. 6.
20 Sec, 2, 37 Stat. 678, 679, 25 U. 8. C. 373.

121 36 Stat. 855.


















BACKGROUND OF THE ALLOTMENT SYSTEM 209

“TAllotment] will eventually open to settlement by
white men the large tracts of land now belonging to
the reservations, but not used by the Indians. It will
thus put the relations between the Indians and their
white neighbors in the western country upon a new
basis, by gradually doing away with the system of
large reservations, which has so frequently provoked
those encroachments which in the past have led to so
much cmel injustice and so many disastrous colli-

sions.
o1 Report of the Secretary of the Interior, 1880, 12,
* * * * *

It must be reported that the using of these lands which
the Indians did not “need” for the advancement of civiliza-
tion was a logical part of a whole and sincerely idealistic
pliillosophy. The civilizing policy was in the long run to
benefit Indian and white man alike. But doubters of the
allotment system could see nothing in the policy but dire
consequences for the Indian. Senator Teller in 1881 called
the Coke bill “a bill to despoil the Indians of their lands
and to make them vagabonds on the face of the earth.” *

¢ Congressional Record, January 26, 1881, 934.
At another time he said,”

“If I stand aione in the Senate, I want to put upon
the record my prophecy in this matter, that when
30 or 40 years shall have passed and these Indians
shall have parted with their title, they will curse
the hand that was raised professedly in their defense
to secure this kind of legislation and if the people
who are clamoring for it understood Indian char-
acter, and Indian laws, and Indian morals, and Indian
religion, they would not be here clamoring for this
at all.”

% Ibid., January 20, 1881, 783.

* * * Senator Teller had charged that allotment
was in the interests of the land-grabbing speculators,”
but the minority report of the House Indian Affairs Com-
mittee in 1880 had gone even further in its accusations.
It said:*®

“The real aim of this bill is to get at the Indian
lands and open them up to settlement. The pro-
visions for the apparent benefit of the Indian are
but the pretext to get at his lands and occupy
them * * * If this were done in the name of
greed, it would be bad enough; but to do it in the
name of humanity, and under the cloak of an ardent
desire to promote the Indian’s welfare by making
him like ourselves, whether he will or not, is infinitely
worse.”

7 Congressional Record, January 20, 1881. 783.

% H. Rept. No. 1576, May 28, 1880, 46th Cong., 24 sess., 10.

* * * * *

It is probably true that the most powerful force moti-
vating the allotment policy was the pressure of the land-
hungry western settlers. A very able prize thesis writ-
ten at Harvard by Samuel Taylor puts forth this theory.
The author copiously and convineingly cites evidence to
show the cupidity of the westerners for the Indian’s lands
and their unrestrained zeal in acquiring them.” * * *

" Samuel Taylor, The Origins of the Dawes Act of 1887 (un-

pubhshed manuscript, Philip Wushburn Prize Thesis, Harvard,
1927), 25-42.

* * * * %*

A special enterprise which undoubtedly affected the
establishing and working out of the allotment program
was the railroads. It must again be remembered that
the 1880’s were a time of feverish railroad building. * * *

* * * * *

* * x Jt is interesting that the same session of the
same Congress that passed the Dawes Act went in for
grants of railroad rights-of-way through Indian lands
on 2 new and enlarged scale. Of 9 Indian bills that be-
came law, 6 were railroad grants.® Of the remaining 3,
1 was the Dawes Act, 1 was the appropriation act, and
the third was an amendment to the land-sales law. In
September 1887 the Indian Commissioner remarked in
his report, “The past year has been one of unusual activity

in the projection and building of numerous additional
railroads through Indian lands.”
8 Reports of the Commissioner of Indian Affairs (1887),
272-285.
* * * * *

It is significant that one of the foremost of these empire
builders was discovering that under the old reservation
system the way of the railroaders was hard. The biog-
rapher of James J. Hill tells of the difficulties which the
builder of the St. Paul, Minneapolis & Manitoba Railroad
experienced in securing a right-of-way across the Fort
Berthold and Blackfeet Reservations in 1886 and 1887.%
Eventually the railroad got its grant (24 Stat. L. 402), but
the way was paved for aequiring more easily a second
grant, extending the right-of-way westward, by the Black-
feet agreement of 1888.%" This agreement (25 Stat. L.
113) cut the reservation up into several smaller ones (art.
I), allowed the sale of the surplus land, provided for
allotment in severalty (art. VI), and stipulated that rights-
of-way might be granted through any of the separate
reservations “whenever in the opinion of the President
the public interests require the construction of railroads,
or other highways, or telegraph lines * * *” (art.
VIITI). Again, the writer of this paper has no evidence
to show that the railroad was active in promoting this
agreement. But a later comment of James J. Hill indi-
cates that he had been well aware of the disadvantages
of the old reservations for railroading. He said:®

“When we built into northern Montana, and I want
to tell you that it took faith to do it, from the eastern
boundary of the State to Fort Benton was unceded
Indian land ; no white man had a right to put two logs
one on top of the other. If he undertook to remain
too long in passing through the country, he was told
to move on. Even when cattle crossed the Missouri
River during the first years to come to our trains,
the Indians asked $50 a head for walking across the
land a distance of 3 miles, and they wanted an addi-
tional amount per head, I don’t remember what it was,
for the water they drank in crossing the Missouri.”

8 Jos. G Pyle Life of James J. Hill (2 vols., Garden City, N. Y,

1917), I,
87 J os G Pyle Life of James J. Hill (2 vols., Garden City, N. Y.,

1917 )
G Pyle, Life of James J. Hill (2 vols., Garden City, N. Y.,
1917) I 385,

* * * * *
INDIAN ATTITUDES AND CAPACITIES

* * x Ty 1881 the Commissioner, in a letter to Sen-
ator Hill, listed the particular tribes that had petitioned
for allotment and concluded by saying, “* * * It may
truthfully be said that there are at this time but few
tribes of Indians, outside of the Five Civilized Tribes in
the Indian Territory, who are not ready for this move-
ment.” * As early as 1876 agents were reporting Indian
sentiment in favor of allotment and presenting Indian
petitions and this activity increased up to 1887 * * =

38 Congressional Record. Jan. 20, 1881,

¥ See agents’ reports, Reports of the Commissioner of Indian
Affairs (1876) passim ; ibid., (1878), 142 (1880), 25, 50, 87,
171, (1881), 22 z.), 132, 177, especially agents’ reports, ibid.
(1882) and (188

* * * * *

From the repeated statements of those Indians who
favored allotment it is clear that what was first and
foremost in their minds was a hope that patents in fee
would protect them against white inroads upon their lands
and against the danger of removal by the Government.
A comment as early as 1876 from the Siletz agent in
Oregon as to his charges’ desire for allotment is typical.
He said: “Nothing gives them so much uneasiness as the
constant efforts of some white men to have them removed
to some other country.” * There seems to have been little
understanding of or desire for a new agricultural economy
on the part of the Indians. This was quite as true of the
Omahas who at the time were regarded by white pro-
ponents of allotment as especially enlightened.

41 Tbid. [Reports of the Commissioner of Indian Affairs] (1876),
124 ; see also Miscellaneous Documents relating to Indian Af!

fairs (collected in Indian Office library), IX, 7553-7558, Reports
of the Commissioner of Indian Affairs (1880) 25.
















































































































































































































































































































































































































































































































































































































































































































































SPECIAL LAWS GOVERNING OSAGE TRIBE

* * * g]1 restrictions against alienation of their

allotment selections, both surplus and homestead, of all
adult Osage Indians of less than one-half Indian
blood * * 19

The act also provided that:

The homestead allotments of the members of the Osage
Tribe shall not, be subject to taxation if held by the
original allottee prior to April 8, 1931.

The Supreme Court of the United States in La Motte v.
United States™ held that approval of an Osage will by the
Secretary of the Interior removed restrictions theretofore exist-
ing on the lands of the allottee. Congress under section 3 of
the Act of February 27, 1925, continued restrictions on such

64 F. 2d 628 (C. C. A. 10, 1933); In re Dennison, 38 F. 2d 662
(D. C. W. D. Okla., 1930), app. dism. 45 F. 2d 585; In re Penn, 41 F,
2d 257 (D. C. W. D. Okla., 1929) ; Jump v. Ellis, 100 F. 2d 130 (C. C. A.
10, 1938), aff'g 22 F. Supp. 380 (D. C. N. D. Okla., 1938), cert. den.
306 U. 8. 645 (1938) ; Morrison v. United States, 6 F. 2d 811 (C. C. A,
8, 1925) ; Ne-Kah-Wah-She-Tun-Kah v. Fall, 290 Fed. 303 (App. D. C.
1923), app. dism. 266 U. S. 595 (1925) ; Osage County Motor Co. V.
United States, 33 F. 2d 21 (C. C. A. 8, 1929), cert. den. 280 U. 8. 577;
Siturian Oil Co. v. HEssley, 54 F. 2d 43 (C. C. A. 10, 1931) ; Tapp V. Stuart,
6 . Supp. 577 (D. C. N. D. OKkla.,, 1934) ; Taylor v. Taeyrien, 51 F. 2d
884 (C. C. A. 10, 1931), cert. den. 284 U. 8. 672 (1931) ; United States v.
Barnett, 7 F. Supp. 573 (D. C. N. D. Okla., 1934) ; United States v.
Hughes, 6 I, Supp. 972 (D. C. N. D. Okla., 1934) ; United States v. John-
son, 87 F. 2d 155 (C. C. A. 10, 1936) ; United States v. Lynch, T Alaska
568 (1 Div. 1927) ; United States v. Mullendore, 74 F. 2d 286 (C. C. A. 10,
1934) ; United States v. Sands, 94 F. 24 156 (C. C. A. 10, 1938) ; Webster
v. Fall, 266 U. S. 507 (1925) ; Williams v. Clinton, 83 F. 2d 143 (C. C. A.
10, 1936) ; Work v. United States ex rel. Lynn, 266 U. S, 161 (1924) ;
Work v. United States ex rel. Mosier, 261 U. S. 352 (1923).

160 Act of June 28, 1906, 34 Stat. 539, fn. 156, supra.

167 It has been said that while this act removes restrictions from and
makes taxable lands of Osages of less than half blood, it does not affect
the lands of Indians of half or more Indian blood. These lands remained
nontaxable. United States v. Mullendore, 74 F. 2d 286 (C. C. A. 10, 1934).
The Fourth Circuit Court of Appeals concurred in Board of County Com-
missioners V. United States, 64 F. 2a 775 (C. C. A. 10, 1933).

18 254 U. 8. 570 (1921), mod’g and aff’g 256 Fed. 5 (C. C. A. 8, 1919).

10943 Stat. 1008. Amending Act of March 3, 1921, 41 Stat. 1249,
1250. Amended by Act of March 2, 1929, 45 Stat. 1478. Cited in 36
Op. A. G. 98 (1929); 38 Op. A. G. 577 (1937) ; Op. Sol. 1. D., M.17687,
December 19, 1925; Op. Sol. I. D.,, M.18423, March 16, 1926; Op.
Sol. I. D., M.19190, June 2, 1926; Op. Sol. I. D., M.19225, June 7,
1926; Op. Sol. 1. D., M.21642, March 26, 1927; Op. Sol. 1. D., M.25107,
May 4, 1929; Letter to Commr. Ind. Aff. from Sec'y. Interior.
September 1930; Op. Sol. I. D, M.26731, October 14, 1931; Op.
Comp. Gen. to Sec’y, February 4, 1932; Op. Sol. 1. D., M.27788,
August 6, 1934; Memo. Sol. I. D.,, May 1, 1936; Op. Sol. 1. D,
M.27963, January 26, 1937; Letter from A. G. to Secy. of Int.,
February 13, 1937; Letter from Asst. Secy. to A. G., October 27,
1937; 53 1. D. 169 (1930) ; 54 I. D. 105 (1932); 54 I. D. 260 (1933) ;
54 1. D. 341 (1933) ; 55 I. D. 456 (1936); 56 1. D. 48 (1937) ; Brown-
ing v. United States, 6 F. 2d 801 (C. C. A. 8, 1925), cert. den. 269
U. S. 568 (1925); Choteaw v. Burnet, 283 U. S. 691 (1931); Globe
Indemnity Co. v. Bruce, 81 F. 2d 143 (C. C. A. 10, 1935), cert. den.
297 U. 8. 716; Hickey v. United States, 64 F. 2d 628 (C. C. A. 10,
1933) ; Logan v. United States, 58 F. 2d 697 (C. C. A. 10, 1932), cert.
den. 287 U. S. 630; Morrison v. United States, 6 F. 2d 811 (C. C. A.
8, 1925); Osage County Motor Co. v. United States, 33 F. 2d 21
(C. C. A. 8, 1929), cert. den. 280 U. 8. 577; Tapp v. Stuart, 6 F.
Supp. 577 (D. C. N. D. Okla., 1934) ; Taylor v. Tayrien, 51 F. 2d 884
(C. C. A. 10, 1931), cert. den. 284 U. S. 672 (1931) ; United States v.
Board of Commissioners, 26 F. Supp. 270 (D. C. N. D. Okla., 1939) ;
United States v. Carson, 19 F. Supp. 616 (D. C. N. D. Okla., 1937),
app. dism., 98 F. 2d 1023; United States v. Howard, 8 F. Supp. 617
(D. C. N. D. Okla., 1934) ; United States v. Hughes, 6 F. Supp. 972
(D. C. N. D. Okla,, 1934); United States v. Johnson, 87 F. 24 155
(C. C. A. 10, 1936) ; United States v. Mashunkashey, T2 F. 24 847
(C. C. A. 10, 1934), rehearing den. 73 F. 2d 487 (C. C. A. 10, 1934),
cert, den. 294 U, S. 724 (1935) ; United States v. Mullendore, 74 F. 2d
286 (C. C. A. 10, 1934) ; Williams v. Clinton, 83 F. 2d 143 (C. C. A.
10, 1936).

By the Act of February 27, 1925, the loose wording of the 1921
act regarding the payment to guardians of incompetent Osages was
clarified. It was provided that the moneys in excess of the $1,000
quarterly that had been paid to the guardians since 1921 through an
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lands, and on lands inherited by certain classes of Osage Indians,
as follows:

Lands devised to members of the Osage Tribe of one-half
or more Indian blood or who do not have certificates of
competency, under wills approved by the Secretary of the
Interior, and lands inherited by such Indians, shall be
inalienable unless such lands be conveyed with the
approval of the Secretary of the Interior.

As oil production of the Osage Reservation increased and
Osage headrights became more valuable, Osage Indians became
increasingly attractive to individuals seeking wealthy husbands
or wives, and the Osage tribe became gravely concerned at the
passing of Osage wealth out of the tribe by the process of
inheritance. Congress attempted to meet this problem in section
7 of the 1925 act '™ as follows:

Hereafter none but heirs of Indian blood shall inherit
from those who are of one-half or more Indian blood of
the Osage Tribe of Indians any right, title, or interest
to any restricted lands, moneys, or mineral interests of
the Osage Tribe: Provided, That this section shall not
apply to spouses under existing marriages.

By the provisions of the Act of March 2, 1929, the lands,
moneys, and other properties now or hereafter held in trust or
under the supervision of the United States for the Osage tribe

administrative interpretation of the 1921 act prior to the decision in
Work v. United States ez rel. Lynn, 266 U. S. 161 (1924) which
were still in the control or possession of the guardian were to be
returned by them to the Secretary of the Interior, together with all
property purchased or investments made by the guardian out of such
excess funds, See United States v. Barnett, 7 F. supp. 573 (D. C.
N. D. Okla., 1934). The Secretary was to hold these funds or dispose
of them as he deemed for the best interest of the Indians to whom
the money belonged. Under section 1 of the act, the control of the
Secretary was reimposed over all funds in the possession of the
guardian which in their inception had been under the supervision and
control of the Secretary. See Hickey v. United States, 64 F. 2d 628
(C. C. A. 10, 1933) ; United States v. Hughes, 6 F. Supp. 972 (D. C.
N. D. Okla.,, 1934). Though the 1925 act reimposes restrictions on
certain funds, it broadened the authority of the Secretary of the
Interior over Indian funds and permitted the investment of such
funds in

* * * first mortgage real estate loans not to exceed 50 per
centum of the appraised value of such real estate, and where
the member is a resident of Oklahoma such investment shall
be in loans on Oklahoma real estate, stock in Oklahoma build-
ing and loan associations, livestock * * *: Proyided, That
the Secretary of the Interior shall not make any investment
for an adult member without first securing the approval of such
member of such investment * * *,

This provision was interpreted in Op. Sol. I. D., M.27636, December

8, 1933. It also provided:

All bonds, securities, stocks, and property purchased and other
investments made by legal guardians shall not be subject to
alienation, sale, disposal, or assignment without the approval
of tlhie Sccretary of the Interior.

170 43 Stat. 1008, 1011, See fn. 169, supra.

17145 Stat. 1478, Supplementing Act of June 28, 1906, 34 Stat.
539, 545. Amending Act of March 3, 1921, 41 Stat. 1249 ; Act of Feb-
ruary 27, 1925, 43 Stat. 1008, 1010, 1011. Amended by Act of June
24, 1938, sec. 3, 52 Stat. 1034. Supplemented by Act of January 31,
1931, 46 Stat. 1047. Discussed in 38 Op. A. G. 577 (1937) and 56
1. D. 48 (1937). Also cited in Op. Sol. I. D., M.25258, June 26, 1929 ;
Op. Sol. I. D, M.27788, August 6, 1934; Op. Sol. I. D., M.27963, Janu-
ary 26, 1937; 53 1. D. 169 (1930)5 54 I. D. 105 (1932); 55 I. D.
456 (1936) ; Adams v. Osage Tribe of Indians, 59 F. 2d 653 (C. C. A.
10, 1932), aff'g 50 F. 2d 918 (D. C. N. D. Okla., 1931), cert. den. 287
1. 8. 652; Choteau v. Burnet, 283 U. 8. 691 (1931) ; Choteau v. Comm’r
of Int. Rev., 38 F. 2d 976 (C. C. A. 10, 1930), aff’d sub. nom. Choteau
v. Burnet, 283 U. S. 691 (1931), cert. den. 281 U. 8, 714, 281 U. S.
759; Continental Oil Co. V. Osage 0il & Refining Co., 69 F. 2d 19
(C. C. A. 10, 1934), cert. den. 287 U. 8. 616; GQlobe Indemnity Co. V.
Bruce, 81 F. 2d 143 (C. C. A. 10, 1935), cert. den. 297 U. S. 716;
In re Dennison, 38 T. 2d 662 (D. C. W. D. Okla., 1930), app. dism.,
45 Ir. 2d 585; Silurian Oil Co. v. Essley, 54 F. 2d 43 (C. C. A. 10,
1931) ; Stuart v. Tapp, 81 F. 2d 155 (C. C. A. 10, 1935) ; Tapp V.
Stuart, 6 F. Supp. 577 (D. C. N. D. Okla., 1934) ; Taylor V. Tayrien,
51 F. 2d 884 (C, C. A. 10, 1931), cert. den. 284 U. S. 672 (1931);







SPECIAL LAWS GOVERNING OSAGE TRIBE

hundred and seven, the lands, mineral interests, and
moneys, herein provided for and held in trust by the
United States shall be the absolute property of the indi-
vidual members of the Osage tribe, according to the roll
herein provided for, or their heirs, as herein provided,
and deeds to said lands shall be issued to said members,
or to their heirs, as herein provided, and said moneys
shall be distributed to said members, or to their heirs,
as herein provided, and said members shall have full
control of said lands, moneys, and mineral interest, except
as hercinbefore provided.

Section 6 provides that the lands, moneys, and mineral in-
terests, provided for in the act, of any deceased member of
the Osage tribe shall descend to his or her legal heirs, accord-
ing to the laws of the Territory of Oklahoma, or of the State
in which said reservation may be hereinafter incorporated,
except where the decedent leaves no issue, nor husband, nor
wife, in which case the lands, moneys, and mineral interests
must go to the mother and father equally.

When the Secretary of the Interior is satisfied that an indi-
vidual Indian is able to manage his own property, the Secretary
is permitted to issue to that Indian a certificate of competency.*™
So long as the Indian has not received a certificate of com-
petency, the income derived as his share of the tribal royalty
is exempt from the application of federal income tax laws.™
The exemption, however, does not apply in favor of a white
woman who receives income from land inherited from her chil-
dren, members of the Osage tribe.'™

Under section 3 of the Act of April 18, 1912,' jurisdiction of
the property of deceased and of orphan minor, insane, or other
incompetent allottees of the Osage tribe was conferred on the
county courts of the State of Oklahoma. The act provided that
a copy of all papers filed in the county court shall be served on
the Superintendent of the Osage Agency at the time of filing,
and authorized the superintendent, whenever the interests of the
allottee require, to appear in court for the protection of the inter-
ests of the allottee. The act further authorized the superin-
tendent or the Secretary of the Interior, to investigate the
conduct of executors, administrators, and guardians and to prose-
cute any remedy, civil or criminal, as the exigencies of the case
and the preservation and protection of the allottee or his estate
may require.

Section 5 of the Act of April 18, 1912, authorizes the Secretary
of the Interior, in his discretion, under rules and regulations to
be prescribed by him and upon application therefor, to pay to
Osage allottees, including the blind, insane, crippled, aged, or
helpless, all or part of the funds in the Treasury of the United
States to their individual credit, with the proviso that he shall
first be satisficd of the competency of the allottee or that the
release of said individual trust funds would be to the manifest
best interests and welfare of the allottee, and further, that no
trust funds of a minor or of an allottee who is incompetent shall
be released and paid over except to a guardian of such person
duly appointed by the proper court and after the filing by such

14 For rules regarding certificates of competency to Osage adults,
see 25 C. F. R. 241.5.

15 Blackbird v. Commissioner of Internal Revenue, 38 F. 2d 976
(C. C. A. 10, 1930).

116 Pettit v. Commissioner of Internal Revenue, 38 F. 2d 976 (C. C. A.
10, 1930). cert. den. 281 U. S, 759 (1930); aff’d sub nom. Choteau v.
Burnet, 283 U. 8. 691 (1931).

177 37 Stat. 86, amending Act of June 28, 1906, 34 Stat. 539; see fn.
163 supra. In Work v. United States ex rel. Mosier, 261 U. 8. 352 (1923),
the Supreme Court said :

* * * {[ntil he has had a full opportunity to exercise this
discretion, neither he [Assistant Secretary] nor the Secretary can
be compelled by mandamus to make the payment, and if in its

exercise, he does not act capriciously, arbitrarily or beyond the
scope of his authority, the writ will not issue at all. (P. 362.)
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guardian and approval by the court of a sufficient bond satis-
factorily to administer the funds released.

Section 6 of this act provides that the proceeds of partition
sales due minor heirs, including such minor Indian heirs as
may not be tribal members and those Indian heirs not having
certificates of competency, shall be paid into the Treasury of
the United States and placed to the credit of the Indians upon
the same condition as attached to segregated shares of the
Osage tribal fund, or with the approval of the Secretary of
the Interior paid to the duly appointed guardian. The same
disposition as provided in the act with reference to the proceeds
of inherited lands sold is to be made of the money in the
Treasury of the United States to the credit of deceased Osage
allottees.

Section 7 of the act protected the funds of Osage Indians
against any claim arising prior to the grant of a certificate
of competency. It provided further that no lands or moneys
inherited from Osage allottees shall be subject to or taken or
sold to secure the payment of any indebtedness incurred by such
heir prior to the time such lands and moneys are turned over to
such heirs,

Section 8 authorized the disposition by will of all of the
estate of an Osage Indian, including trust funds, with the
provision that no such will should be admitted to probate or
have any validity unless approved before or after the death of
the testator by the Secretary of the Interior.

As stated by the United States Supreme Court in Work v.
Lynn,"™ it was believed when the 1906 Act was passed :

* * * that the income to be paid quarterly would not

be in excess of the current needs of the members. For
about ten years that proved to be true. Thereafter in-
creased production of oil and gas under the leases that
were given resulted in royalties which swelled the income
to a point where the quarterly payments were greatly
in excess of current needs and were leading to gross
extravagance and waste. Administrative measures re-
stricting the payments were adopted, but their validity
was questioned (see Work v. Mosier, 261 U, S. 352)
and the matter was called to the attention of Congress
by the Secretary of the Interior. (P. 167.)

Because of the conditions outlined above, Congress in section
4 of the Act of March 3, 1921, amended the Act of June 28, 1906,
as follows:

That from and after the passage of this Act the Secre-
tary of the Interior shall cause to be paid at the end of
each fiscal quarter to each adult member of the Osage
Tribe having a certificate of competency his or her pro
rata share, either as a member of the tribe or heir of a
deceased member, of the interest on trust funds, the bonus
received from the sale of leases, and the royalties received
during the previous fiscal quarter, and so long as the in-
come is sufficient to pay to the adult members of said tribe
not having a certificate of competency $1,000 quarterly
except where incompetent adult members have legal
guardians, in which case the income of such incom-
petents shall be paid to their legal guardians, and to
pay for maintenance and education to the parents or
natural guardians or legal guardians actually having
minor members under twenty-one years of age personally
in charge $500 quarterly out of the incoine of said minors
all of said quarterly payments to legal guardians and
adults, not having certificates of competency to be paid
under the supervision of the Superintendent of the Osage
Agency, and to invest the remainder after paying all the
taxes of such members either in United States bonds or in
Oklahoma State, county, or school bonds, or place the
same on time deposits at interest in banks in the State
of Oklahoma for the benefit of each individual member
under such rules and regulations as the Secretary of the

18 266 U. S. 161 (1924).
179 41 Stat. 1249, See fn. 165, supra.




























































































































































5 St. 766-6 St. 416

various Indian tribes, for the fiscal year commencing on the
first day of July, 1845, and ending on the thirtieth day of
June, 1846.

5 St. 797; Mar. 1, 1845; J. Res. No. VII—A Resolution amenda-
tory 01 the 1es01ut10n passed April 30, 1844, “respecting the
application of certain appropriations heretofore made.” ©

5 St. 800; Mar. 3, 1845; J. Res. No. XI—A Joint Resolution au-
thorizing the Secretary of War to pay any balance that may
be due the Shawnee Indians who served in the Florida war.

-6 STAT.

6 St. 3; Aug. 11, 1790; C. 44—An Act for the relief of disabled
soldiers and seamen lately in the service of the United
States, and of certain other persous.

6 St. 7; Apr. 12, 1792; C. 19—An Act for ascertaining the bounds
of a tract of land purchased by John Cleves Symmes.”

6 St. 12; Feb. 27, 1793; C. 14—An Act making provision for the
persons therein mentioned.

6 St. 16; May 31, 1794; C. 38—An Act to compensate Arthur St.
Clair.

6 St. 325 Jan. 20, 1798; C. 7—An Act for the relief of John Frank.

6 St. 34; May 8, 1798 ; C. 41—An Act directing the payment of a
detachment of militia, for scrvices perfornied in the year
1794, under Major James Ore.

6 St. 46; Mar. 16, 1802; C. 10—An Act for the relief of Francis
Dnchouqu@t

6 St. 46; Apr. 3, 1802 ; C. 18—An Act for the relief of Isaac Zane.

6 St. 57; Mar. 2, 1805 ; C. 20—An Act for the relief of the widow
and orphan children of Robert Ellict.

6 St. 57; Mar. 3, 1805; C. 37—An Act making provision for the
widow and orphau children of Thomas Flinn.

6 St 58; Mar. 3, 1805; C. 45-—An Act for the relief of Richard
Taylor.

6 St. 67; Mar. 3, 1807; C. 48—An
pensioners.

6 St. 98; Keb. 25, 1811; C. 24—An Act providing for the sale of
a tract of land lying in the state of Tenneszee, and a tract
in the Indiana territory.

6 St. 103; Dec. 12, 1811; C.

Act concerning invalid

T—An Act for the relief of Josiah

H. Webb.

6 St. 125; Aug. 2, 1813; C. 52—An Act for the relief of David
Henley.

6 St. 143; Apr. 18, 1814; C. 86—An Act for the relief of John
Pitehlyn.

6 St. 149 ; Feh. 24, 1815; C. 52—An Act for granting and securing
to Anthony Shane, the right of the United States to a tract
of land in the State of Ohio.

6 St. 167; Apr. 26, 1816; C. 97—An Act for the relief of Young
King, a chief of the Seneca tribe of Indians.

G Sta. 171; Apr. 27, 1816; C. 122—An Act for the relief of
Samuel Manac.™

6 St. 191; Mar. 3, 1817; C. 68—An Act for the relief of certain
Creek Indians.

6 St. 196 ; Mar. 3, 1817; C. 98—An Act for the relief of Alexander
Holmes and Benjamin Hough.

6 St. 213; Apr. 20, 1818; C. 119—An Act for the relicf of Pegg
Bailey.

6 St. 215; Apr. 20, 1818; C. 130—An Act for the relief of Cornelia
Mason.™

6 St. 229; Mar. 3, 1819; C. 57—An Act in behalf of the Con-
necticut Asylum for teaching the Deaf and Dumb.

G St. 244; May 4, 1820; C. 65—An Act for the relief of Jacob
Konkopot, and others, of the Nation of Stockbridge Indians,
residing in the State of New York.

6 St. 272; May 15, 1820; C. 129—An Act for the relief of Joshua
Newsom, Peter Crook, and James Rabb.

6 St. 267; May 6, 1822; C. 60—An Act confirming the ‘rl*le to a
tract of land to Alnm Dibrel and Sophia Hanu)ck

6 St. 270; May 7, 1822; C. 76—An Act granting a tract of land
to William Conner and wife and to their children.

48 .8¢g. 1 St. 618; 4 'St 37. 181, 442, 594. 677, 735 ; 5 St. 158, 349, 513,
523, 7043 7 St. ‘3‘3 49, 68, 74, 84, 91, 98, 100, 105 113 115, 160, 178,
186 188, 189, "03 "10 2‘8 2"4 229, "34 240, 284, 286, 289, 260, 2»00,
303, 317, 320, 3‘& 327, "28 333, 348! 351 353 335 370, 374 ‘%91 294,
397, 399 414 417 424’ 429, 431 442, 449 450, 458, 491, 517, 5‘)8
538, 540, 544 568, 569. 574, 576 581, 582 591, ’96 Sen. Res.,
Jan. 19, 1838 Con&' Globe, Vol. 6, 121. 8.9 St. 132, 544 10 St. 15,
41. Cztr’d Choctaw 119 U. 8. 1, revg 21 C. Cls. 59.

# 8g. 5 St. 716.

* 0 8g. 7 St. 33.

ﬁ(’:t:d U. S. v. Higgins, 103 Fed. 348.

2 Q¢ 3 St 27T,

5 Ny, T 8198, Art. 1.
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6 St. 272; May 7, 1822; C. 84—An Act for the relief of William
Dooly.
6 St. 278 May 7, 1822; C. 120—An Act for the relief of John
Holmes.
G St. 282; Mar. 3, 1823; C. 76—An Act for the relief of John B.
Hogan.

6 St. 296; May 5, 1824; C. 55—An Act for the benefit of Alfred
Moore and Sterling Orgain, assignees of Morris Linsey.

6 St. 297 ; May 5, 1824 ; C. 60—An Act to authorize the settlement
of the accounts of Benjamin Lincoln, and others.

6 St. 300; May 17, 1824 ; C. 73—An Act for the relief of the rep-

1esentames of Samuel Mims, deceased.

314; May 26, 1824; C. 150—An Act appropriating a sum
of monev to Ben,)amm Huffman, of the State of Indiana.*

6 St. 316; May 26, 1824; C. 201—An Act for the relief of John
Hohidnv

6 St. 322: Mar. 3. 1825; C. 30—An Act for the relief of Samuel
Dale. of Alabama.

6 St. 323; Mar. 3, 1825; C. 33—An Act granting certain rights
to David Tate, Josiah Fletcher, and John Weatherford.”

G St. 328 Mar. 3. 1825: C. 59—An Act for the relicf of the Com-
panies of Mounted Rangers commanded by Captains Boyie
and M’Girth,™

G St. 336; Mar. 3, 1825; C. 118—An Act for the relief of William
thtle adnnmstrﬁtm ot Minor Reeves.™

6 St. 339; Apr. 5, 1826: C. 24—An Act for the benefit of the in-
corporated Kentucky Asylum, for teaching the deaf and
dumb.

G St. 341; Mayv 16, 1826; C. 52-—An Act for the relief of James
Gibson, of Vincennes, Indiana, and James Kay, of Kentucky.

G St. 841 ; May 16, 1826 : C. 58 iili
Hambly and Edmund Doyle.*®

G St. 8i2; May 16, 1826; C. 57—An Act relinquishing the right
of the United Statcs in a certain tract of land, to Samuecl
Brashiers.”

6 St. 342; May 16, 1826; C. 60—An Act relinquishing the right
of the United States in a certain tract of land, to William
Hollinger,”

¢ St. 343; May 18, 1826; C. 68-—An Act for the relief of James
Wolcott, and Mary hls wife, of the State of Ohio.®

6 St. 349; May 20, 1826; C. 101——An Act to make compensatlon
to Hugh DMecClung, for a tract of land situate in the state
of Tennessee.”

6 St. 354; May 22, 182G; C. 155—An Act for the relief of the
Florida Indians.

6 St. 360; Mar. 2, 1827; C. 53—An Act concerning a Seminary of
Learning in the Territory of Arkansas.

6 St. 361; Mar. 2, 1827; C. 65—An Act for the relief of William
Morrison,

G St. 37S; May 19, 1828; C. 65—An Act for the relief of '1h0mas

Brown and Aaron bt-lmon. of the state of Indiana.”

279; May 23, 1828; C. 74—An Act making an appropriation
to P\UI]glll\h the Indnn title to a reserve allowed to Peter
Lynch, of the Cherokee tribe of Indians, within the limits
of the state of Georgia, by the treaty of 1819, between the
TUnited States and said tribe of Indians.”

6 St. 387; May 24, 1828; C. 138—An Act for the benefit of John
Winton, of the state of Tennessee.”

G St. 408; Mal 23, 1830; C. 42—An Act to provide for the pay-
ment of sundry c1t1zens of the territory of Arkansas, for
trespasses committed cn their property by the Osage In-
dians, in the years 1816, 1817, and 1823.

6 St. 409 Mar 25, 1830 : C. 46—An Act for the relief of Francis
Comparet.*

6 St. 411: Apr. 7. 1830: C. 61—An Act for the relief of the
legal representatives of Jean Baptiste Couture.

6 St. 412; Apr. 7, 1830; C. 66—An Act for the relief of Hubert
La Cr01\

6 St. 416; May 20, 1830; C. 97—An Act for the relief of sundry
revomtlonary and other officers and soldiers, and for other
purposes.

6 St.

G St.

ot I-]entlcal with 4 St. 37,
s Sg. 7 St. 120, Art. 1.
6 Sg. 3 St t-gﬁ
T 8g 2 Rt. 676,
8 Sqg.

o 8g. 7 St. 195,
wSg T St 317.












































































































































































































34 St. 2378-35 St. 70

34 St. 2378; Feb. 6, 1907; C. 752—An Act Granting an increase
of pension to Mary F. Johnsoir

34 St. 2879 ; Feb. 6, 1007; C. 758—An Act Granting an increase
of pension to William F. Clinkscales.

34 St. 2380; Feb. 6, 1907; C. 765-—An Act Granting ax
of pension to James Butler.

34 St. 2382; Feb. 6, 1907; C. 772—An Act Granting an increase
of pension to Eunice Cook.

34 St. 2383 ; Feb. 6, 1907; C. 778—An Act Granting an increase
of pension to Cassia C, Tyler.

34 St. 2884 ; Feb. 6, 1907; C. T79—An Act Granting an increase
of pension to Mary J. Thurmond.

34 St. 2386; I'eb. 6, 1907; C. 783—An Act Granting an increase
of peusion to Ellen Downing.

34 St. 2386; Feb. 6, 1907; C. 792—An Act Granting an increase
of pension to Sarah A. Galloway.

34 St. 24085 Feb. 7, 1907 ; C. 891—An Act For the relief of Esther
Roussecan.”

34 St. 2411; Feb. 9, 1907; C. 915—An Act For the relief of
John C. Lynch.

34 St. 2411; Feb. 9, 1907;
John B. Brown.

34 St. 2415 Feb. 18, 1907 ; C. 942—An Act Referring the claim of
S. W. Peel for legal services rendered the Choctaw Nation
of Indians to the Court of Claims for adjudication.

34 St. 2422 ; Feb. 18, 1907; C. 977—An Act Granting an increase
of pension to Williaun H. Kimball.

34 St. 2442; Feb. 19, 1907; C. 1068—An Act Granting an increase
of pension to James C. West.

34 St. 2455 Feb. 19, 1907 : C. 1127—An Act Granting an increase
of pension to Elvina Adams.

34 St. 2456 : Feb. 19, 1907; C. 1128—An Act Granting an increase
of pension to William W. Jordan.

34 St. 2469 : Feb. 25, 1907 ; C. 1218—An Act Granting a pension to
Mary Schoske.

34 St. 2482: Feb. 25, 1907; C. 1278—An Act Granting a pension to
Jesse Harral.

34 St. 2483 ; Feb. 25, 1907 ; C. 1284—An Act Granting a pension to
Rollin 8. Belknap.

34 St. 2483; Feb. 25, 1907; C. 1296—An Act Granting a pension
to Celestia E. Outlaw.

34 St. 2499 : Feb. 25, 1907 : C. 1354—An Act Granting an increase
of pension to Martin Heiler.

34 St. 2522 ; Feb. 25, 1907 C. 1457—An Act Granting an increase
of pension to John Bryant.

34 St. 2522; Feb. 25, 1907 ; C. 1459—An Act Granting an increase
of pension to Andrew Canova.

34 St. 2535 Feb. 25, 1907 ; C. 1515—An Act Granting an increase
of pension to Sibby Barnhill.

34 St. 2544 ; Feb. 25, 1907 ; C. 1556—An Act Granting an increase
of pension to Charlotte S. O’Neall.

34 St. 2554 ; Feb. 25, 1907 ; C. 1601—An Act Granting an increase
of pension to Thomas L. Williams.

34 St. 2556 ; Feb. 25, 1907 ; C. 1611—An Act Granting an increase
of pension to James L. Colding.

34 St. 2559; Feb. 25, 1907 ; C. 1624—An Act Granting an increase
of pension to Mary Loomis.

34 St. 2567 : Feb. 26, 1907 : C. 1665—An Act Grauting an increase
of pension to Joseph J. Branyan.

34 St, 2577 : Feb. 26, 1907 C. 1712—An Act Granting an increase
of pension to Emma F. Buchanan.

34 St. 2583 ; Feb. 26, 1907; C. 1737—An Act Granting an increase
of pension to David C. Jones,

34 St. 2583 ; Feb. 2
of pension to Phoebe E. Sparkman.

34 St. 2587 ; Feb. 26, 1907 . 1757—An Act Granting an increase
of pension to Timothy Hanlon.

34 St. 2590: Feb. 26, 1907 ; C. 1772—An Act Granting an increase
of pension to Elizabeth Hodge,

34 St. 2592 ; Feb. 26, 1907; C. 1781—An Act Granting an increase
of pension to Shadrack H. J. Alley.

34 St. 2593 : Feb. 26, 1907; C. 1782—An Act Granting an increase
of pension to Laura G. Hight.

34 St. 2593 ; Feb. 26, 1907 ; C. 1784—An Act Granting an increasc
of pension to Simeon D. Pope.

34 St. 2594 ; Feb. 26, 1907 ; C. 1787—An Act Granting an increase
- of pension to Elizabeth Balew,

34 St. 2650 ; Feb. 26, 1907 ; C. 2042—An Act Granting an increase
of pension to Joseph E. Knighten.

increase

=

C. 916—An Act For the relief of

2 Cited: Rousseau, 45 C. Cls. 1.
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34 St. 2668 ; Feb. 28, 1907; C. 2130—An Act Granting an increase
of pension to Relf Bledsoe.

34 St. 2671 ; Feb. 28, 1907; C. 2141—An Act Granting an increase
of pension to Mary O. Foster.

34 St. 2724 ; Mar. 1, 1907 ; C. 2398—An Act Granting an increase
of pension to Henderson Stanley.

34 St. 2726; Mar. 1, 1907; C. 2407—An Act Granting an increase
of pension to William H. Long.

34 St. 2747; Mar. 1, 1907; C. 2501—An Act Granting an increase
of pension to Ann Hudson.

34 St. 2752; Mar. 2, 1907; C. 2603—An Act Granting a pension
to John P. Walker.

34 St. 2753; Mar. 2, 1907; C. 2610—An Act Granting an increase
of pension to Benjamin James.

34 St. 2757; Mar. 2, 1907 ; C. 2625—An Act Granting a pension to
Edward Miller.

34 St. 2763 ; Mar. 2, 1907; C. 2653—An Act Granting an increase
of pension to Samuel Boyd.

34 St. 2783; Mar. 2, 1907; C. 2744—An Act Granting an increase
of pension to Mary Ann Foard.

34 St. 2802; Mar. 2, 1907; C. 2830-—An Act Granting an increase
of pension to Nancy A. Meredith.

34 St. 2809; Mar. 2, 1907; C. 2859—An Act Granting an increase
of pension to Polly Ann Bowman,

34 St. 2820; Mar. 2, 1907; C, 2902—An Act authorizing and di-
recting the Secretary of the Treasury to enter on the roll
of Captain Orlando Humason’s Company B, First Oregon
Mounted Volunteers, the name of Hezekiah Davis.

34 St. 2829; Mar. 8, 1906—Concurrent Res. Colville Indian Res-
ervation.”

34 St. 2830; Mar. 26, 1906—Concurrent Res.
and Apache Indian Reservations, Okla.”

34 St. 2832; Apr. 19, 1906—Concurrent Res.
Tribes.”

34 St. 2833; June 25, 1906—Concurrent Res,
Reservation, Wash.

34 St. 2833; June 28, 1906—Concurrent Res.
Tribes.

Kiowa, Comanche,
Five Civilized
Colmmnbia Indian

Five Civilized

35 STAT.

35 St. 8; Feb. 15, 1908; C. 27—An Act Making appropriations to
supply urgent deficiencies in the appropriations for the
fiscal year ending June 30, 1908, and for prior years, and
for other purposes.®

35 St. 41; Mar. 11, 1908; C. 79—An Act To extend the time of
payments on certain homestead entries in Oklahoma.*

35 St. 43; Mar. 16, 1908; C. 87—An Act To provide additional
station grounds and terminal facilities for the Arizona and
California Ry. Co. in the Colorado River Indian Reserva-
tion, Arizona Territory.*™

35 St. 49; Mar. 27, 1908 ; C. 106—An Act Providing for the plat-
ting and selling of the south half of section thirty, township
two north, range eleven west of the Indian meridian, in the
State of Oklahoma, for town-site purposes.*”

35 St. 49; Mar. 27, 1908; C. 107—An Act Providing for the dis-
posal of the interests of Indian miners in real estate in
Yakima Indian Reservation, Washington.

35 St. 50; Mar. 27, 1908 ; C. 109—An Act Authorizing the Wood-
lawn Cemetery Association, of Saint Maries, Idaho, to pur-
chase not to exceed 40 acres of land in the Coeur d’Alene
Indian Reservation in Idaho.

35 St. 51; Mar. 28, 1908; C. 111—An Act To authorize the cut-
ting of timber, the manufacture and sale of lumber, and the
preservation of the forests on the Menominee Indian Reser-
vation in the State of Wisconsin.®

35 St. 53; Mar. 31, 1908; C. 114—An Act To authorize the Sec-
retary of the Interior to issue patent in fee simple for cer-
tain lands of the Santee Reservation, in Nebraska, to school
district numbered 36, in Knox County, Nebraska.

35 St. 70; Apr. 30, 1908; C. 153—An Act Making appropriations

. 34 St. 80.
273 _ 34 St. 213,
28Ag 34 St. 137
2 Sg. 24 St. 388; 28 St. 695; 32 St. 260; 34 St. 125; 34 St. 342.
Ag, 34'St. 1047,
30 8¢. 34 St. 213, 550.
s1.8g. 30 St. 990. )
43"%g 12 St 754, sec. 2. 8. 38 St. 77. Cited: U. 8. v. Rowell,
243
B 4. 43 St 793; 48 Ct. 964. K. 36 St. 1058: 39 St. 123, 969; 40
St. 561; 41 St. 1225 42 St. 1174; 43 St. 793, 1313; 44 St. 453;
49 St. 1085; 52 St. 208 Cited: U. 8. ex rel. Besaw, 6 F. 24, 694 ;
Memo. Sol., Oct. 20, 193












36 St. 269-36 St. 855

sec. 304) ; USCA Historical Note: This section (145), with
the exception of the phrase “by the General Accounting
Office,” was derived from sec. 1, 36 St. 270. The above quoted
phrase was substituted in the Code section for the words
in the derivative section “by the proper auditor of the Treus-
ury Department” by reason of sec. 304, 42 St. 2}, vesting
in and imposing upon the General Accounting Office, powers
and duties theretofore exercised and discharged by the
Comptroller of the Treasury, the Auditors of the Treusury,
etc., as explained in the historical note under section 8 of
this title. 25 U. S. C. 338" 25 U. 8. C. 383; 25 U. 8. C.
385 (sec. 1, 38 St. 583); 25 U. 8. C. 364. Sec. 2—25 U. 8. C.
43; 25 U. S. C. 385 (sec. 1, 38 St. 583).

36 St. 292; Apr. 8, 1910; C. 146—An Act Authorizing the Secre-
tary of the Interior to appraise certain lands in the State
of Minncsota for the purpose of granting the same to the
Minnesota and Manitoba R. Co. for a ballast pit.*®

36 St. 296; Apr. 12, 1910; C. 156—An Act To amend the Act of
April 23, 1804 (33 St. 302), entitled “An Act for the survey
and allotment of lands now embraced within the limits of the
Flathead Indian Reservation, in the State of Montana, and
the sale and disposal of all surplus lands after allotment,”
and all amendments thereto.®

36 St. 326; Apr. 21, 1910; C. 183—An Act To protect the seal
fisheries of Alaska, and for other purposes.’ Sec. 1—16
U. 8. C. 650; Sec. 3—16 U. S. C. 652; Sec. 6—16 U. S. C. 647
Sec. 9—16 U. S. C. 653, 658.

36 St. 330; Apr. 22, 1910; C. 187—An Act Authorizing the Sec-
retary of the Interior to ascertain the amount due Tay-cum-
e-ge-shig, otherwise known as William G. Johnson, and
pay the same to his heirs out of the fund known as “For
the relief and civilization of the Chippewa Indians, in the
State of Minnesota (reimbursuble).” ®

36 St. 348; May 6, 1910; C. 202—An Act Providing for the taxa-
tion of the lands of the Omaha Indians in Nebraska.®

36 St. 348: May 6, 1910; C. 203—An Act To amend the Act ap-
proved December 21, 1904, entitled “An Act to authorize the
sale and disposition of surplus or unallotted lands of the
Yakima Indian Reservation in the State of Washington.” *

36 St. 349; May 6, 1910; C. 204—An Act Granting lands for res-
ervoirs, and so forth.” Sec. 1—25 U. S. C. 320, (35 St. 781,
782).%

36 St. 367; May 13, 1910; C. 233—An Act To authorize the sale
of certain lands belonging to the Indians on the Siletz
Indian Reservation, in the State of Oregon.®

56 St. 368; May 13, 1910: C. 234—An Act To amend sections 1,
2, and 3 of chapter 3298, Thirty-fourth United States Stat-
utes at Large, with reference to the drainage of certain
Indian lands in Richardson County, Nebraska.”

36 St. 440; May 27, 1910; C. 257—An Act To authorize the sale
and disposition of the surplus and unallotted lands in Ben-
nett County, in the Pine Ridge Indian Reservation, in the
State of South Dakota, and making appropriation to carry
the same into effect.”®

36 St. 448; May 30, 1910; C. 260—An Act To authorize the sale
and disposition of a portion of the surplus and unallotted
lands in Mellette and Washabaugh counties in the Rosebud
Indian Reservation in the State of South Dakota, and mak-

1562; 46 St. 279, 1115:; 47 St. 15, 91. 820: 48 St. 362;: 49 St. 176.

17573 50 St. 213, 564 ; 52 St. 291, Cited: Op. Sol. M. 5386, June 19,
].923‘ Memo. Ind. Off., Apr. 21, 1927; LBttPl‘ to Sen. Wm. H. ng
from Commr Jan. 9,71931; 531 D 128; Mcdawakanton. 57 C. Cls.

357; U. 8. v. "Algoma. 305 U. S 415 U S.'v. Birdsall, 233 U. S. 223
U. 8. v One Ford, 259 Fed. 645; U. s. Rowell, 243 U. S. 464 ; U. S
E'l S'u(l)dmal 231 'U. S. 28 Yankton, 272 U. 8. 351; Yankton, 61 C.

S X

3¢ R Sec. 1, 45 St. 986, 991.

8 S8g. 35 S 169.

8 Ag. 33 St. 302. Sg. 35 St 796. A. 40 St. 1203

STAg. 2 St. 208, 299; sec. 1, 2; 16 St. 419. 37 St, 417; 38 St.
379, 582, 609, 822; 39 St. ‘)62 40 St. 105, 034 41 St. 163, 874, 1015,

1367 42 St. 470, 1110, 1527 ; 43 St. 205, 822. 1014 ; 44 St. 330. 1178
45 St. 64. 1094 ; 46 St.” 173, 1‘%09 47 St. 475 1371; 48 St. 529; 49
St. 67, 1309 50 St. 261; 52 St. 248

8 8g. 25 St. 642.

8 Cited: Knoepfler, 7 Towa L. B. 232,

® Ag. 33 St. 595. Sg 12 St. 754, sec. 2.
9 8¢, 35 St. 781,
92 Algo see 25 U. S 465.

% 8g. 28 St. 325. 39 St. 123.
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s1'gg. 7 St. 540, Ag. 34 St. 262. 8. 38 St. 582.

o5 S(; 12 St. 393, sec, 8; 12 St. 754. sec. 2; 17 St. 333, sec. 1. 8. 38
(S:t 38343 46 St. 169. A. 36 St. 1058. Cited: Tydings, 23 Cas. &
om.
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ing appropriation and provision to carry the same into
effect.”

36 St. 455; June 1, 1910 ; C. 264—An Act To authorize the survey
and allotment of lands embraced within the limits of the
Fort Berthold Indiun Reservation, in the State of North
Dakota, and the sale and disposition of a portion of the
surplus lands after allotment, and making appropriation and
provision to carry the same into effect.”

36 St. 468 ; June 17, 1910; C. 297—An Act Making appropriations
for the legislative, executive, and judicial expenses of the
Government for the fiscal year ending June 30, 1911, and for
other purposes.

36 St. 533 ; Juue 17, 1910; C. 299—An Act To open to settlement
and entry under the general provisions of the homestead laws
of the United States certain lands in the State of Oklahoma,
and for other purposes.”

36 St. 557; June 20, 1910; C. 310—An Act To enable the peopie
of New Mexico to form a constitution and state government
and be admitted into the Union on an equal footing with the
original States; and to enable the people of Arizona to form
a constitution and state government and be admitted into
the Union on an equal footing with the original States.”

36 St. 580; June 22, 1910; C. 313—An Act Authorizing the Omaha
tribe of Indians to submit claims to the Court of Claims.!

36 St. 582; June 22, 1910; C. 315~-An Act To pay funeral and
transportation expenses of certain Bois Fort Indians.

36 St. 582; June 22, 1910; C. 316—An Act Granting to the Siletz
Power and Manufacturing Company a right of way for «
water ditch or canal through the Siletz Indian Reservation,
in Oregon.

36 St. 588; June 22, 1910; C. 327—An Act To authorize the -
Lawton and Fort Sill Electric Ry. Co. to construct and oper-
ate a railway through the public lands reserved for Indian
school purposes, of township two north, range eleven west,
Indian meridian, Comanche County, Oklahoma, and for other
purposes.?

36 St. 602 ; June 23, 1910 ; C. 369—An Act To authorize the Secre-
tary of the Interior to sell a portion of the unallotted lands
in the Cheyenne Indian Reservation, in South Dakota, to the
Milwaukee Land Co. for town-site purposes.®

36 St. 703 : June 25, 1910: C. 384—An Act Making appropriations
for sundry civil expenses of the Government for the fiscal
year euulng June 50, 1911, and tor other purposes.*

36 St. 774 : June 25. 1910; C. 385—An Act Making appropriations
to supply deficiencies in appropriations for the fiscal year
191V, and for other purposes.’

36 St. 829; June 25, 1910; C. 400—An Act For the relief of the
Saginaw, Swan Creek, and Black River band of Chippewa
Indians in the State of Michigan, and for other purposes.’

36 St. 832; June 25, 1910; C. 403—An Act Granting to Savanna
Coal Company right to acquire additional acreage to its
existing coal lease in the Choctaw Nation, Pittsburg Couuty,
Oklahoma, and for other purposes.’

36 St. 833; June 25, 1910; C. 405—An Act To authorize the
cancellation of trust patents in certain cases.

36 St. 86; June 25, 1910; C. 408—An Act To authorize the
Secretary of the Interior to issue a pateut to the city of
Anadarko, State of Oklahoma, for a tract of land, and for
other purposes.®

36 St. 855; June 25, 1910; C. 431—An Act To provide for deter-
mining the heirs of deceased Indians, for the disposition
and sale of allotments of deceased Indians, for the leasing
of allotments, and for other purposes.” Sec. 1—25 U. & C.

% Cg, 17 St. 333, sec. 1. 8. 38 St. 383 40 St. 561 ; 41 St., 3, 408. A. 36
St. 1008 Cited: Tydings, 23 Case&Com 743.

97 8g. 12 St. 393, sec. 8. 7 St. 631; 38 St. 383, 681; 39 St. 123,
1131; 41 St. 595; 43 St. 817 C1t€d Tydmvs 23 Case & Com. 743.

w8 37 St. 33. 518; 39 St. 937. Cifed: U. 8. v. Rowell, 243 U. S. 464,

% 8. 37 St 39; 46 St. 1202, 1204 ; 48 St. 960 ; 50 St. 536, Cited: Cavell,
3 Okla. S J. 208, U.'S. v. Candelaria, 271 U. 8. 432; U. S. v. Chavey,
290 U.'S. 857; U. 8. v. Sandoval, 231 U. §. 28.
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36 St. 1363-37 St. 39

for sundry civil expenses of the Government for the fiscal
year ending June 30, 1912, and for other purposes.”

36 St. 1609; Mar. 23, 1910; C. 121—An Act Granting pensions
and increase of pension to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

36 St. 1687: Apr. 18, 1910; C. 171—An Act For the relief of
Horace C. Dale, administrator of the estate of Antoine
Janis, senior, deceased, of Pine Ridge, South Dakota.*

36 St. 1698 ; Apr. 22, 1910 ; C. 190—An Act Authorizing the Secre-
tary of the Interior to make allotment to Frank H. Pequette.

36 St. 1700 ; May 6, 1910 ; C. 214—An Act For the relief of Samuel
W. Campbell.

36 St. 1751; June 7, 1910; C. 268—An Act Granting pensions
to certain soldiers and sailors of wars other than the civil
war and to certain widows and dependent relatives of such
soldiers and sailors.

36 St. 1752; June 7, 1910; C. 269—An Act Granting pensions
and increase of peusions to certain soldiers and sailors of
the regular army and navy and wars other than the civil
war andto certain widows of such soldiers and sailors.

36 St. 1753; June 7, 1910; C. 270—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regunlar Army and Navy and wars other than the civil
war, and to certain widows and dependent relatives of such
soldiers and sailors.

36 St. 1758; June 7, 1910; C. 273—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

36 St. 1760; June 7, 1910; C. 274—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the.civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

36 St. 1762 ; June 7, 1910; C. 275—An Act Granting pensions and
increase of pensions to certain soldiers and sailors of the
Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

36 St. 1766 ; June 9, 1910; C. 279—An Act Granting pensions and
increase of pensions to certain soldiers and sailors of the
Regular Army and Navy and wars other than the civil war
and certain widows and dependent relatives of such soldiers
and sailors.

36 St. 1805; June 17, 1910; C. 303—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to certain widows and
dependent relatives of such soldiers and sailors.

St. 1806; June 17, 1910; C. 304—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 1807; June 17, 1910; C. 305—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widews and depend-
ent relatives of such soldiers and sailors.

36 St. 1809; June 22, 1910; C. 333—An Act For the relief of
Rasmus K. Hafsos.

St. 1810 June 22, 1910; (. 335 —An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy and wars other than the civil
war, and certain widows and dependent relatives of such
soldiers and sailors.

St. 1811: June 22, 1910; C. 336—An Act For the relief of
Garland and Bergh.

St. 1813 June 22, 1910; C. 344—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

36 St. 1815; June 22, 1910; C. 345—An Act Granting pensions

“and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors

36

36

36

36
36

2180, 3 St. 723, see. 1; 35 St. 102. Cited: Heckman, 224 U. 8. 413.
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of wars other than the civil war, and to the widows and
dependent relatives of such soldiers and sailors.

36 St. 1816; June 22, 1910; C. 346—An Act Granting pensions
and increase of pensions to certain soldiets and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 181S; June 22, 1910; C. 348—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 1843; June 22, 1910; C. 352—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 1843 ; June 22, 1910; C. 353—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regnlar Army and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 1859 ; June 23, 1910; . 375—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and wars other than the civil
war, and certain widows and dependent relatives of such
soldiers and sailors.

36 St. 1860; June 23, 1910; C. 376—An Act Granting pensions
and inerease of pensions to certain soldiers and sailors of
the Regular Armny and Navy, and certain soldiers and sailors
of wars other than the civil war, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 1866 ; June 25, 1910; C. 459—An Act To reimburse G. H.
Kitson for money advanced to the Menominee tribe of
Indians, of Wisconsin.

St. 1982; Feb. 17, 1911; C. 107—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the Civil War, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 1984 ; Feb. 17, 1911; C. 10S—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and soldiers and sailors of
wurs other than the Civil War, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 2000; Feb. 28, 1911; C. 182—An Act Granting pensions
and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the Civil War, and to widows and depend-
ent relatives of such soldiers and sailors.

St. 2064 ; Mar. 4, 1911; C. 308—An Act For the relief of
Frances Coburn, Charies Coburn, and the heirs of Mary
Morrisette, deceased.™

36 St 2099 Mar. 4, 1911; C. 311-—An Act Granting pensions

and increase of pensions to certain soldiers and sailors of
the Regular Army and Navy, and certain soldiers and sailors
of wars other than the Civil War, and to widows and depend-
ent relatives of such soldiers and sailors.

37 STAT.

37 St. 21; Aug. 17, 1911; C. 22—An Act Extending the time of
payment to certain homesteaders in the Rosebud Indian
Reservation. in the State of South Dakota.™

37 St. 23; Aug. 19, 1911 ; C. 286—An Act Granting leave of absence
of certain homesteaders.

37 St. 33; Ang. 22, 1911; C. 44—An Act To extend time of pay-
ment of balance due for lands sold under Act of Congress
approved June 17, 1910.%®

37 St. 33; Aug. 22, 1911; C. 45—An Act To authorize the Secre-
tary of the Interior to withdraw from the Treasury of the
United States the funds of the Kiowa, Comanche, and Apache
Indians, and for other purposes.”

37 St. 39; Aug. 21, 1911; J. Res. No. 8—Joint Resolution To
admit the Territories of New Mexico and Arizona as States
into the Union upon an equal footing with the original
States.™

36
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. 36 St. 533,
. 34 St. 213.
. 36 St. 557.






37 St. 497-38 St. 77

of the Interior and of its several bureaus.®” Sec. 1—51U. 8. C.
488; Sec. 5—15 U. 8. C. 134; Sec. 5—35 U. S. C. 14, 78.

37 St. 499; Aug. 24, 1912; C. 373—An Act To give effect to the
convention between the Governments of the United States,
Great Britain, Japan, and Russia for the preservation and
protection of the fur seals and sea otter which frequent the
waters of the north Pacific Ocean, concluded at Washing-
ton July 7, 1911.% Sec. 1—16 U. S. C. 632; Secc. 2—16
U. S. C. 633; Sec. 3—16 U. 8. C. 634; Sec. 11—16 U. S. C.
gigﬁ 650; Sec. 12—16 U. S. C. 643; Sec. 13—16 U. S. C.

37 St. 518; Aug. 24, 1912; C. 388—An Act Making appropriations
for the current and contingent expenses of the Bureau of
Indian Affairs, for fulfilling treaty stipulations with vari-
ous Indian tribes, and for other purposes, for the fiscal
year ending June 30, 1913.°* Sce. 1—25 U. S. C. 230; 25
U. S C.253;25 0.8 C.205;%25 U.8.C. 22,25 U. 8. C.
58 (seec. 1, 30 St. 90; sec. 10, 37 St. 88).*

37 St. 569: Aug. 24, 1912: C. 391—An Act Making appro-
priations for the support of the Army for the fiscal year
ending Juue 30. 1913, and for other purposes.

37 St. 594; Aug. 26, 1912; C. 407—An Act To amend an Act
entitled “An Act authorizing the sale of certain lands in
the Colville Indian Reservation to the town of Okanogan,
State of Washington, for public park purposes,” approved
July 22, 1912.%

37 St. 595; Aug. 26, 1912; C. 408—An Act Making appropriations
to supply deficiencies in appropriations for the fiscal year
1912 and for prior years, and for other purposes.” Sec.
1—31 U. S. C. 423, 583.

37 St. 631: Apr. 3, 1912; J. Res. No. 11—Joint Resolution To
authorize allotments to Indians of the Fort Berthold In-
dian Reservation, North Dakota, of land valuable for
coal.™

37 St. 634; June 4, 1912; J. Res. No. 22—Joint Resolution To
authorize and direct the Great Northern Ry. Co. and the
Spokane and British Columnbia Ry. Co. in the matter of
their conflicting claims or rights of way across the Col-
ville Indian Reservation, in the State of Washington,
in the San Poil River Valley, to readiust their respective
locations of rights of way at points of conflict, in such
manner as to allow each company an equal right of way
through said valley; and in case of their failure so to do
to authorize aud direct fhv Secretary of the Interior to
readjust said rights of way.’

37 St. 649; Jan. 8, 1913; C. 7—An Act Amending an Act en-
titled “An Act to authorize the registration of trademarks
used in commerce with foreign nations or among the sev-
eral States or with the Indian tribes, aund to protect the
same.” ™ 15 U. S. C. 85.

37 St. 652 Jan. 27, 1913 ; C. 15—An Act Granting certain lands
for a cemetery to the Fort Bidwell People’s Church Asso-
ciation, of the town of Fort Didwell, State of California,
and for other purposes.

37 St. 653; Jan. 28, 1913; C. 17—An Act Affecting the town
sites of Timber Lake and Dupree in South Dakota.™

37 St. 665; Feb. 11, 1913: C. 37—An Act Providing when
patents shall issue to the 1mrchaser or heirs of certain
lands in the State of Oregon.™

37 St. 668: Feb. 138, 1915: C. 44—An Act Repealing the provision

62 Rg. 33 St. 185.  Sg. 34 St. 1'%9

% 8g. 37 St. 1542. S. 38 St. 4. 1222,

6 8g. 1 St. 425, sec. 9; 4 St. 442; 7 St. 46, 99. 213, 235, 236, 425 ;
11 St. 614, 730 12 St. 282, sec. T; 1172; 15 St. 622, 637: 15
640, 652. 658. 676' 16 St. 570, sec. 3: 7203 17 St 1 .1,
18 St. 35, 450; 19 St. 256; 24 St. 388; 25 St. 645, 894; 26 St.
1029; 27 St. 139 644 30 St 90: 32 St. 656: 43 St. 597, 1016: 24
St. 315 1037, 1050 St. 463; 36 St. 270. 273, 287, 533. R58, 1063
1070. 1074 ?7 St 399 Ag. § . . f . . Rp. 45 St. 1307,
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of the Indian appropriation Act for the fiscal year ending
June 30, 1907, authorizing the sale of a tract of land re-
served for a hurial ground for the Wyandotte Tribe of
Indians in Kansas City, Kansas.”

37 St. 675; Feb. 14, 1913; C. 54—An Act To authorize the sale
and disposition of the surplus and unallotted lands in the
Standing Rock Indian Reservation, in the States of South
Dakota and North Dakota, and making appropriation and
provision to carry the same into effect.”

37 St. 678: Feb. 14, 1913; C. 55—An Act Regulating Indian al-
lotments disposed of by will.™ 25 U. S. C. 3873, (36 Stat.
856, sec. 2).

37 St. 679; Feb. 19, 1915; C. 59—An Act To increase the pensmns
of surviving soldlers of Indian wars in certain cases.”™ 38
U. S. C. 374.

37 St. 704; Mar. 2, 1913; C. 93—An Act Making appropriations
for the support of the Army for the fiscal year ending June
30, 1914.

37 St. 739; Mar. 4, 1913 ; C. 142—An Act Making appropriations
for the legislative, executive, and judicial expenses of the
Government for the fiscal year ending June 30, 1914, and
for other purposes.

37 St. 912; Mar. 4, 1913; C. 149—An Act Making appropriations
to supply deficiencies in appropriations for the fiscal year
1913 and for prior years, and for other purposes.™

37 St. 1007 ; Mar. 4, 1913; C. 152—An Act Authorizing the Secre-
tary of the Interior to lease to the operators of coal mines in
Oklahoma additional acreage from the unleased segregated
coal land of the Choctaw and Chickasaw Nations.

37 St. 1007; Mar. 4, 1913; C. 153—An Act For the relief of
Indians occupying railroad lands in Arizona, New Mexico, or
California.*

37 St. 1015 ; Mar. 4, 1915; C. 165—An Act To authorize the sale
of burnt timber on the public domain.® Sec. 1—16 U. 8. C.
614 ; Sec. 2—16 U. 8. C. 615.

37 St. 1025 ; Mar. 3, 1913; J. Res. No. 13—Joint Resolution Pro-
viding for extending provisions of the Act authorizing exten-
sion of payments to homesteaders on the Coeur d’Alene
Indian Reservation, Idaho.*

37 St. 1538 ; Feb. 7, 1911—Treaty with the United Kingdom of
Great Britain and Ireland.

37 St. 1542 ; July 7, 1911—Treaty with Great Britain, Japan and
Russia.

37 St. 1027; Aug. 17, 1911 ; C. 21-—An Act For the LLhef of Eliza
(‘hoteau Roscamp.

37 St. 1030; Apr. 12, 1912; C. 76—An Act Granting pensions and
increase of pensions to certain soldiers and sailors of the
Regular Army and Navy, and certain soldiers and sailors of
wars other than the Civil War, and to widows of such
soldiers and sailors.

37 St. 1246 ; July G, 1912; C. 215—An Act Authorizing the Secre-
tary of the Interior to adjust and settle the claims of the
attorney of record involving certain Indian allotments, and
for other purposes.®

38 STAT.

38 St. 4; June 23, 1913 ; C. 3—An Act Making appropriations for
sundry civil expenses of the Government for the fiscal year
ending June 30, 1914, and for other purposes.®

38 St. 77; June 30, 1913; C. 4—An Act Making appropriations
for the current and contingent expenses of the Bureau of
Indian Aftairs, for fulfilling treaty stipulations with various
Indian tribes, and for other purposes, for the fiscal year end-

© 8g. 10 St. 1160. Rg. 34 St. 348.

76 Sy. 12 St. 754, sec. 2; 17 St. 333, sec. 1; 31 St. 847; 35 St. 463.
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22, 1921; M. 23218 June 26, 1929; Op. A. G., Oct. 5, 1929; 48 L.
D. 472, 479; 54 1. D 555 ; Blanset 256 1. S. 319 ; Johnson 283 Fed. 954 ;
Lamotte, 254 T. . 570; Nimrod, 24 F. 24 613, U. S. v. Mathewson

32 F. 2d 745.
s g, 27 St. 282; 32 St. 399; 35 St. 553. S 39 St. 1199 ; 44 St. 1361,

50 St 786

 8g. 11 St. 611 ; 26 St. 853. 38 St. 582; 39 St. 123, 969 ; 40 St. 561 ;
41 St. 3, 408, 1225; 42 St. 552, 1]74 43 %t 390, 1141 44 St. 453, 934 ;

43 St. 200, 1562; 46 St. "79 47 st. 81,

8 4. 39 St 4R 41 St. 49 St. ‘)94 43 St 795; 45 St. 299. Cited:
U. 8. ex. rel. McAlestel 277 Fed. 573.

514,44 St. 890. Cited: Op. Sol., 17687, Dec. 19, 1925.

82 Ag. 37 St. 85,

83 9.°38 St. 77.

& 8g. 35 St. 102 ; 37 St. 499. §. 38 St 822. Cited: 44 L. D. 505.






38 St. 997-39 St. 66

38 St. 997; Mar. 4, 1915; C. 141—An Act Making appropriations
for the legislative, executive, and judicial expenses of the
Government for the fiscal year ending June 30, 1916, and for
other purposes.

38 St. 1062; Mar. 4, 1915; C. 143—An Act Making appropriations
for the support of the Army for the fiscal year ending June
30, 1916.

38 St. 1086 ; Mar. 4, 1915; C. 144—An Act Making appropriatiorns
for the Departnient of Agriculture for the fiscal