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FOREWORD 

There are few subjects in the history and law of the United States on which public views are more dramat
ically and flagrantly erroneous than on the subject of Indian affairs. According to the popular view, the Indian 
is a vanishing race; his lands are steadily dwindling; restricted as to the hunt and denied the warpath, he has 
nothing to live for and nothing to contribute to our civilization; he is not entitled to the rights of citizenship; 
he subsists on "rations"; and he cannot sign his name without the approval of a reservation superintendent. 

The facts are very different. Indians today are probably tLe most rapidly increasing racial group in our 
population; the total area of Indian lands has been increasing slowly but steadily for nearly 5 years; the Indian 
today is making significant and vital contributions to American art and craftsmanship, and to our knowledge 
and enjoyment of the resources of forests, plains, streams, and trails that were here long before white immigrants 
came; all native Indians today are citizens, entitled to all of the rights and bound by all of the obligations of 
citizenship; if some of them still have equitable interests in property which they cannot alienate, they share 
this disability, or advantage, with a large number of their non-Indian fellow citizens. 

That Indians have legal rights is a matter of little practical consequence unless the Indians themselves 
and those who deal with them are aware of those rights. Such, however, is the complexity of the body of Indian 
law, based upon more than 4,000 treaties and statutes and upon thousands of judicial decisions and administrative 
rulings, rendered during a century and a half, that one can well understand the vast ignorance of the subject 
that prevails even in ordinarily well informed quarters. For more than a century, commissioners of Indian 
affairs have appealed for aid in reducing this unmanageable mass of materials to so1ne orderly form. Yet during 
that period none of the attempts to compile a simple manual of the subject was carried to completion. 

Ignorance of one's legal rights is always the handmaid of despotism. This Handbook of Federal Indian 
Law should give to Indians useful weapons in the continual struggle that every minority must wage to maintain 
its liberties, and at the same time it should give to those who deal with I,ndians, whether on behalf of the federal 
or state governments or as private individuals, the understanding which may prevent oppression. 

It is entirely fitting that this contribution to the enlightenment of administrators and Indians should have 
been made under the leadership of one who has striven valiantly to fref\ our national relations with the Indian 
tribes from the despotic traces of less tolerant epochs. On April 28, 1934, President Franklin D. Roosevelt, 
in urging the passage of the Wheeler-Howard Act, which, with its recent extensions to Oklahoma and Alaska, 
stands today as the most important segment of our Indian law, declared: 

The Wheeler-Howard bill en1bodies the basic and broad principles of the administration for a new 
standard of dealing between the Federal Government and its Indian wards. 

It is, in the main, a measure of justiee that is long overdue. 
We can and should, without further delay, extend to the Indian the fundamental rights of political 

liberty and local self-government and the opportunities of education and econon1ic assistance that they 
require in order to attain a wholesome American life. This is but the obligation of honor of a powerful 
nation toward a people living among us and dependent upon our protection. 

Certainly tho continuance of autocratic rule, by a Federal department, over the livPs of more than 
200,000 citizens of this Nation is incompatible with A1nerican ideals of liberty. It also is destructive of 
the character anJ self-respect of a great rnce. 

The continued application of the allotment Jaws, under which Indian wards have lost more than two
thirds of their reservation lands, while tho rosts of Federal administration of those lands have steadily 
mounted, must be terminated. 

Indians throughout the country have been stirred to a now hope. They sny they stand nt the end 
of the oJd trail. Certainly, the figures of impoverishment and disease point to their impending extinction, 
as a race, unless basic changes in their conditions of life are effected. 

I do not think such changes can be devised and carried out without the active cooperation of tho In
dians themselves. 

The Wheeler-Howard bill offers the basis for such cooperation. It allows the Indian people to take 
an active and responsible part in Lhe solution of their own _problems. 
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VI FOREWORD 

This Handbook of Federal Indian Law will constitute, I believe, a lasting contribution towards the ideals 
thus enunciated. 

This work cannot have the legal force of an act of Congress or the decision of a court. Whatever legal force 
it will have must be derived from the original authorities which have been assiduously gathered and patiently 
analyzed. In publishing this work the Department of the Interior does not assume responiilibility for every 
generalization, prediction, or inference that may be found in the volume. What is implicit, however, in the fact 
of publication is a considered judgment that this volume will prove a valuable aid in fulfilling the obligation 
which Congress has laid upon the Department of the Interior to protect and safeguard the rights of our oldest 
national minority. 

The labors which Solicitor Nathan R. Margold, Assistant Solicitor Felix S. Cohen, and their aides and 
collaborators have devoted to this pioneer work will be appreciated, not only by those Indians and Indian 
Service administrators whose needs it most directly serves, but by all of us who hold dear the civilized ideals of 
liberty and tolerance. (Signed) HAROLD L. IcKEs. 

JULY 9, 1940. 



INTRODUCTION 

1. THE BACKGROUND OF FEDERAL INDIAN LAW 

We in this country are slowly learning to appreciate the significance of the problem of Indian rights for the 
cause of democracy here in the United States and throughout the Western Hemisphere. Over the radio, a few 
months ago, came the words of a man who knows more than any one else in the world about Indians as human 
beings. His words are a better introduction to the Indian problem than I can write. 

What sort of treatment dominant groups give to subject groups-how governments treat minorities
and how big countries treat little countries: This is a subject that comes down the centuries, and never was 
it a more burning subject than in this year 1939-even in this month, December 1939. 

So the question: How has our own country treated its oldest and most persisting minority, the Indians; 
how has it treated them, and how is it treating them now? This is an important question. I believe that 
nearly all Americans realize the importance of this question. Many millions of our citizens feel an interest. 
curious and sympathetic and sometimes enthusiastic, in our Indian minority. 

what I shall describe will be a bad beginning which lasted a long time, which broke Indian hearts for 
generation after generation, which inflicted destructions that no future time can wholly repair. Then I 
shall describe how the long-lasting bad record was changed to something good; how, although the change 
caine so late, it did not come too late; how when the change came, it still found hundreds of Indian tribes 
ready to respond to the opportunity which at last had been given them. I shall describe how the good 

· change has developed across three Presidencies, so that it is not an achievement or program of a single 
political party. But I shall describe, too, the decisive and immense good change which has come under 
President Franldin D. Roosevelt and Secretary of the Interior, IIarold L. Ickes.1 

I shall not quote the main body of Commissioner Collier's speech, for that reappears, amplified and developed 
somewhat, in the pages that follow. I quote, again, only his final words: 

No·, the task is not finished. It is onJy well begun. But one part of the task is finished, and it marks 
and makes an epoch. The repressions which crushed the Indian spirit have been lifted away. From out of 
an ancient and dark prison house the living Indian has burst into the light, into the living sunlight and the 
future. All of his age-tempered power~ and his age-tried discipline are still there. He knows that the future 
is his; and that the century of dishonor, for him, is ended. 

But he needs our continuing help, and our nation's debt to him is not yet paid. 
The thing we have started to do, and with your help, you citizens of our country, will continue to do, 

i" to aid the Indian work out his own destiny. We have helped him to retain and to rebuild the richness of 
his own national life, and in doing this we think we have enriched the national life, the national heritage and 
the national honor of 130,000,000 Americans. This is the way the democracy of the United States is solving 
th.e minority problem of its first Americans. 

Let me carry your thought beyond our own national borders. Our Indians are a tiny, though now a 
growing minority. But south of the Rio Grande, the Indians number not hundreds of thousands, but 
millions. Pure-blooded Indians are the major population in Mexico, in Guatemala, Honduras, Peru, 
Ecuador. There are thirty million Indians-one growing race, and one of the world's great races. And 
that race is marching toward power. It may be that the most dependable guarantee of the survival and 
triumph of real democracy in our hemisphere, south of the Rio Grande, is this ad vance toward power of the 
Indians, who from most ancient times, and now, are believers in, and practicers of local democracy. 

What we are doing-what with your help we shall do-to meet our own Indian minority problem has 
a deep significance to these 30,000,000 other Indians, and to all the countries where they are located. Here 
we enter within the battleground and effort-ground of our Western Hemisphere destiny. It is upon this 
scale of two continents, and of a democracy defended and increased through at least one-half of our globeJI 
that world-history will view our own record with our Indian minority. 

I "America's Handling of its Indigenous Indian Minority," an address by John Co!Ucr, December 4, 1939, 7 Indians at Work, No. 5, January, 1940, pp. 11, 16. 
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YIII INTRODUCTION 

Against this background of history and of struggle and hope, the federal law governing Indian affairs ma.y 
be viewed not, as it has too often been viewed, as a curious collection of anachronisms and mysteries, but 
rather as a revealing record in the development of our American constitutional democracy. The decline of 
dictatorship in the Indian country is fresh enough in our national memory so that we may perha.ps profit from 
an analysis of weaknesses that dictatorial bluster ever seeks to conceal, and from an understanding of the ways 
in which the forms and forces of democracy have, in this small sector of an endless battle line, won victory. 

2. THE BASIS OF FEDERAL INDIAN LAW 

For more than a century, Supreme Court Justices, Attorneys General, and Commissioners of Indian Affairs 
have commented on the intricate complexity and peculiarity of federal Indian law. Yet until now no writer 
has attempted to gather into a single work these intricacies. The reason may perhaps best be appreciated by 
those who have attempted that task. The federal law governing Indians is a mass of statutes, treaties, and 
judicial and administrative rulings, that includes practically all the fields of law known to textbook writers
the law of real property, contracts, corporations, torts, domestic relations, procedure, criminal law, federal juris
diction, constitutional law, conflict of laws, and international law. And in each of these fields the fact that 
Indians are involved gives the basic doctrines and concepts of the field a new quirk which sometimes carries 
unpredictable consequences. 

To survey a field which includes, for instance, more than four thousand distinct statutory enactments, 
one 1nust generalize. And generalization on the subject of Indian law is peculiarly dangerous. 

For about a century the United States dealt separately with the various Indian tribes and the legal rights 
of the members of each tribe were fixed by treaty.2 These treaties are for the most part still in force and of 
recognized validity. In them one finds reflected the very wide pre-Columbian divergencies that existed, for 
instance, between the great agricultural towns and confederacies of the Southeast and the loosely organized 
nomadic hunters of the Plains area, or between the small fish-eating, slave-owning bands of the Northwest 
Coast and the great constitutional democracy that was the League of the Iroquois. 

When Congress in 1871 enacted a law 3 prohibiting further treaty making with the Indian tribes, the form 
of governmental dealing with the Indians was changed, but the essential character of those dealings was not 
modified. Congress continued to deal with the Indian tribes, in large measure, through" agreements," ratified 
by both Houses of Congress, which do not differ from treaties in legal effect. The only substantial change 
accomplished by the law of 1871 was that whereas Indian treaties were submitted for the ratification of the 
Senate alone, as the Constitution of the United States provides,4 agreements are ratified by the action of both 
Houses, and thus the House of Representatives, which bnd long been excluded from equal participation in 
Indian affairs, has achieved an equal status with the Senate in that field. Apart from treaties and agreements 
with particular tribes, the dealings of the Federal Government with the Indians have been predominantly by 
way of special statutes applying to named tribes, and, most recently, by way of tribal constitutions and tribal 
charters, all varying very considerably among the different tribes. Until the last years of the nineteenth 
century there was very little general legislation applying a uniform pattern to all tribes, and what little there 
was usually turns out, on analysis, to be in the nature of generalization from provisions that had appeared in 
several treaties. 

During what may be roughly defined as the allotment period-from 1887, when the General Allotment 
law 5 was passed, to 1933, when the process of allotment came to an end-there developed a tendency to impose 
upon all Indian tribes a uniform pattern of general laws and general regulations. This tendency was commonly 
justified in terms of .administrative efficiency and economy, and to this justification there was sometimes added 
the thought that Indian treaties, special statutes, and regional differences were all outworn relics which had to be 
s'acrificed in the march of national progress. The effect, however, of this policy of ignoring the special rights 
conferred on individual tribes by treaty and statute and ignoring the political autonomy and· cultural diversity 
of the tribes was to cause tremendous and widespread resentment among the Indians. The Indians found 
Indian and white champions. Protest against mistreatment of the Indian led to many investigations. A survey 
was conducted by the Institute for Government Research at the request of Secretary of Interior Work. The 
results of this study, published in 1928 under the title: "The Problem of Indian Administration," gave direction 

2 See Chapter 3, for an analysis of these treaties. 
a Act of March 3, 1871, 16 Stat. 544, 566, R. S. § 2079, 25 U. S. C. 71. 
• Article n, sec. 2. 
6 Act of February 8, 1887, 24 Stat. 388, 25 U. 6- c; . ~31 ~seq. 



INTRODUCTION IX 

for more than a decade to Indian reform. On February 1, 1928, the Senate authorized its Committee on Indian 
Affairs to carry out an intensive survey of the condition of the Indians in the United States.6 

These investigations have brought to light many of the evils resulting from attempts to impose a uniform 
pattern of treatment upon groups with different wants, and thus have strengthened the tendency towards special 
consideration of the legal problems of particular tribes. The policy of superseding the old pattern of uniformity 
and absolutism found expression in the Wheeler-Howard (Indian Reorganization) Act. Pursuant to this law, 
approved on June 18, 1934/ more than a hundred tribes in the United States adopted their own constitutions 
for self-government.8 Practically all the regulations of the Indian Service have now been made subject to 
modifications for particular tribes through the provisions of these tribal constitutions and tribal ordinances. 

These considerations indicate that a work on federal Indian law must deal with law made for, and in large 
part by, diverse groups with divergent economic interests, political institutions, and levels of cultural attainment. 

Anyone who has worked in the field of Indian litigation is frequently asked by otherwise well informed 
people whether he understands "the Indian language." There are, ll;l fact, more than 200 different Indian 
languages, some of them as distinct from each other as English and Cqinese. This linguistic diversity is par
alleled by diversities in the conditions and legal problems of more than 200 different Indian reservations. 

Common opinion pictures the original American dressed in feathers and wampum, his belt adorned with 
Ecalps, mounted on a horse, gazing after buffalo. This picture blurs over the fact that many Indians, before 
white contact, were farmers and fishermen who had never seen feather head-dresses, wampum, scalps, or buffalo, 
that no Indian ever rode a horse before the Spaniards brought horses into North America, and that the special 
combination of striking Indian peculiarities which the modern "circus Indian" embodies did not exist before 
the rise of modern American showmanship. -

Just as the popular picture of the Indian embodies a false juxtaposition of traits, so the popular view of 
Indian law embodies a false juxtaposition of ideas. 

The popular view of the Indian's legal status proceeds from the assumption that the Indian is a ward of 
the Government, and not a citizen, that therefore he cannot make contracts without Indian Bureau approval, 
that he holds land in common under "Indian title," that he is entitled to education in federal schools when he 
is young, to rations when he is hungry, and to the rights of American citizenship when he abandons his tribal 

· relations. 
This is, on the whole, a thoroughly false picture, although historical exemplification may be found for 

each feature. 
It would be absurd to set up in place of this false and oversimplified picture of federal Indian law any other 

equally simple picture. It may be worth while, however, to set forth certain hypotheses concerning the recur
rent patterns of federal Indian law, which will be tested against decisions, statutes, and treaties in the pages 
that follow. These hypotheses may be conveniently .grouped under four leading principles: (1) The principle 
of the political equality of races; (2) the principle of tribal self-government; (3) the principle of federal sovereignty 
in Indian affairs; and (4) the principle of governmental protection of Indians. 

• Whereas there are two hundred and twenty-five thousand Indians presently under the control of the Bure~u of Indian Affairs, who are, in contemplation of law, citizens 
of the United States but who are in fact treated as wards of the Government and are prevented from ~he enjoyment of the free and independent use of property 
and of liberty of contract with respect thereto; and 

Whereas tht> Bureau of Indian Affairs handles, leases, and sells Indian property of great value, and djsposes of funds which amount to many millions of dollars 
annually without responsibility to civil courts and without effective responsibility to Congress; and 

Whereas it is claimed that the control by the Bureau of Indian Affairs of the persona and property of Intliana is preventing them from accommodating them
selves to the conditions and requirements of modern life and from exercising that liberty with respect to ~heir own affairs without which they can not develop into 
self-reliant, free, and independent citizens and have the rights wbicb belong generally to citizrns of the United States; and 

Whereas numerous complaints have been made by responsible persons and organizations charging improper and improvident administration of Indian property 
by the Bureau of Indian Affairs; and 

Whereas it is claimed that preventable diseases are widespread among the Indian population, that the death rate among them is not only unreasonably high 
but is increasing, and that the Indians in many localities are becoming pauperized; and · 

Whereas the acts of Congress passed in the last hundred years having as their objective the civilization of the Indian tribes seem to have failed to accomplish 
the results anticipated; and 

Whereas it is expedit>nt that said acts of Congress and the Indian policy incorporated in said acts be examined and the administration and operation of the same 
as affecting the condition of the Indian population be surveyed and appraised: Now, therefore, be it 

Resolved, That the Committee on Indian Affairs of the Senate is authorized and directed to make a general survey oftheconditionsoftheindianaand of the 
operation and effect of the laws which Congress has passed for the civilization and protection of the Indian tribes; to investigate the relation of the Bureau of Indian 
Affairs to the persons and property of Indians and the effect of the acts, regulations, and administration of said bureau upon the health, improvement, and welfare 
of the Indians; and to report its findings in the premises, together with recommendations for the correction of abuses that may be found to exist, and for such changes 
in the law as will promote the security, economic competence, and progress of the Indians. 

Said committee is authorized to send for persona, books, and papers, to administer oaths, to employ such clerical assistance as Is necessary, to sit during any 
recess of the Senate, and at such places as it may deem advisable. Any subcommittee, duly authorized thereto, shall have the powers conferred upon the committee 
by this resolution. 

The expenses of said investigation shall be paid out by the contingent fund of the Senate and shall not exceed $30,000. 
Res. 79, 70th Cong., 1st sess.) 
1 48 Stat. 984, 2.'i U. 8. 0. 461 et 1eg. For subsequent amendments and extensions, see Chapter 7. 
IS~ Chapter 7. 



INTRODUCTION 

A. POLITICAL EQUALITY 

The right to be immune from racial discrimination by governmantal ageucies is an essential part of the 
fabric of democratic government in the United States. In part, this right is constitutionally affirmed by the 
fifth, fourteenth, and fifteenth amendments to the Fed,eral Constitution; in part, the right is embodied in statutes 
providing penalties for racial discrimination by agencies of Federal and State Government; and, in part, the 
right is no more than a moral right implicit in the character of den1ocratic government but not always protected 
by adequate legal machinery. 

Despite a widely prevalent impression to the contrary, all Indians born in the United States are citizens of 
the United States and of the state in which they reside.9 As citizens they are entitled to the rights of suffrage 
guaranteed by the fifteenth amendment/0 and they are likewise entitled to hold public o:ffice,11 to sue,12 to make 
contracts, 13 and to enjoy all the civil liberties guaranteed to their fellow citizens.14 These rights take on a special 
significance against the background of highly organized administrative control. They indicate that a body of 
federal Indian law, considered as "racial law," would be as much an anomaly as a body of federal law for persons 
of Teutonic descent, and that the- existence of federal Indian law can be neither jvstified nor understood except 
in terms of the existence of Indian trib~s. 

B. TRIBAL SELF-GOVERNMENT 

The principle that an Indian tribe is a political body with powers of self-government was first clearly enun-
ciated by Chief Justice Marshall in the case of Worcester v. GeorgiaY> I,ndian tribes or nations, he declared, 

* * * ha.d always been considered as distinct, independent, political communities, retaining their original 
natural rights, * * * (P. 559.) 

To this situn.tion was applied the accepted rule of internfl.tional law: 

* * * the settled doctrine of the law of nations is, that a weaker power does not surrender its inde
pendence-its right to self-government-by associating with a stronger, and taking its protection. (P. 560.) 

From these prmnises the courts ~ave concluded that Indian tribes have all the powers of self-government 
of any sovereignty except insofar as those powers have been modified or repealed by act of Congress or treaty. 
Hence over large fields of criminal and civil law, and particularly over questions of tribal membership, inherit
ance, tribal taxation, tribal property, domestic relations, and the form of tribal government, the laws, customs, 
and decisions of the proper tribal governing authorities have, to this day, the force of Jaw.16 

C. FEDERAL SOVEREIGNTY 

'fhe doctrine that Indian affairs are subject to the control of the Federal Government, rather than that of 
the states, derives from two legal sources.17 In the first place, the Federal Constitution expressly conferred 
upon the Congress of the United States the power "to regulate commerce with the Indian tribes." 18 Matters 
internal to the tribe itself even to this day have been left largely in the hands of tribal governments. Federal 
power has generally been invoked in matters arising out of commerce with the Indian tribes, in the broad sense 
in which that phrase has been used to include all transactions by which Indians sought to dispose of land or 
other property in exchange for money, liquor, munitions or other products of the white man's civilization. The 
growth of the commerce clause has meant the expansion of federal power in Indian affairs, at the expense of 
state power. 

Supplementary to the express constitutional power over commerce with the Indian tribes which was con
ferred upon Congress, the Federal Government was constitutionally endowed with plenary power over the 
making of treaties. Since the Federal Government had made several treaties with Indian tribes prior to the 
adoption of the Constitution in 1787, and continued to make such treaties for more than eight decades there
after, the growth of federal power over Indian relations, at the expense of aU claims of state power, was con
tinuous and unchecked during the period in which the outlines of our present. law of Indian affairs were established. 

' See Chapter 8, sec. 2. 
to See Chapter 8, sec. 3. 
u See Chapter 8, sec. 4. 
11 See Chapter 8, sec. 6. 

11 See Chapter 8, sec. 7. 
" See Chapter 8, sec. 10. 
II 6 Pet. 515 (1832). 

1a See Chapter 7. 
11 See Chapter 5. 
ts Art. I, sec. 8. 
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At the pre.:;ent tirr1_e it may be laid down as a rough general rule that Indians on an Indian reservation are 
not subject to state law. This exemption is of particular importance in the fields of criminal law .,and taxation. 
The general rule has been modified in a few particulars by congressional action conferring upon the state specific 
power over certain subjects. Perhaps the most important of these laws delegating power to the states is the 
General Allotment Act/9 which provides that, when tribal lands have been individualized, the individual parcels 
shall be inherited in accordance with the laws of the state. Another important exception to the general rule of 
federal sovereignty exists in the case of Oklahoma, where very extensive powers over Indians have been conferred 
upon the government of the state.20 In both of these cases, as well as in various other matters, the power of the 
state is defined by federallegislation. 21 

D. GOVERNMENTAL PROTECTION OF INDIANS 

Most of the legislation of the United States with respect to Indian affairs is subject to a dual interpretation. 
To the cynic such legislation may frequently appear as a mechanism for the orderly plundering of the Indian. 
To those more charitably inclined, the Government has appeared as the protector of the Indians against indi
viduals who wished to separate the Indian from his possessions. Without attempting to anticipate the judgment 
that history will render on this conflict of doctrine, it may be said that at least the theory of American law govern
ing Indian affairs has always been that the Government owed a duty of protection to the Indian in his relations 
with non-Indians. As was said by the Supreme Court of the United States in the case of United States v. 
Kagama:22 

Because of the local ill feeling, the people of the States where they [the Indian tribes] are found are oft.en 
their deadliest enemies. From their very weakness and helplessness, so largely due to the course of dealing 
of the Federal Government with them, and the treatie8 in which it has been promised, there arises the duty 
of protection, and with it the power. This has always been recognized by the Executive and by Congress, 
and by this court, whenever the question bas arisen. (P. 384.) 

As a practical1natter the individuals against whom the Indian needed the most vigorous kind of protection 
were the trader and the settler. Both wanted Indian land. The trader also wanted furs. The trader offered 
directly or indirectly, in exchange for land or furs, kettles, knives, clothing, liquor, firearms, ammunition, and 
other commodities. Some of these commodities were unknown in the pre-Columbian cultures, and the tribes 
had developed no adequate social controls over their use; the byproducts of this trade were disease, violence 
and, in many cases, the destruction of the game on which the Indians had subsisted. The settler wanted Indian 
land. Often he offered, in exchange for the land, the trader's goods; often he took the. land without offering 
any quid pro quo. This intercourse between Indians and whites threatened the decimation of Indians through 
violence, disease, and starvation and imposed upon the Federal Government a tremendous cost for military 
protection of the white frontier families against the not always diseriminating retaliation of the despoiled 
natives. The effort to control this intercourse was the guiding motif of federal Indian legislation down to our 
own generation. 

Thus the problems of federal Indian law have been primarily the problems of (1) the regulation of Indian 
traders, (2) controlling the disposition of Indian land, (3) the protection of that land against trespass, and ( 4) 
the control of the liquor traffic. A few words on each of these four points may suggest the general contours 
of our federal law on Indian affairs. 

(1) In 1790 the Federal Congress adopted the policy of regulating trade with the Indians through a system 
of licensing traders.23 Except for a brief period, from 1796 to 1822, when a system of Government trading houses 
was maintained, the principle of control of Indian trade through licenses has been in force. Under this system 
federal supervision of the character and quality of goods sold and prices charged has been possible. Sales of 
liquor, and of firearms and ammunition not needed for useful purposes, have been banned. The system de
pended very largely for its effectiveness upon the isolation of the Indian groups affected, and in recent years 
the growth of towns and cities upon or near various Indian reservations and the development of mail-order 
trade have introduced elements of uncertainty into the question of the present efficacy and future development 
of our federal control over Indian trade. 

1t Act of February 8, 1887, 24 Stet. 388, 25 U. S. C. 331 et /JtfJ. See Chapter 11. 
10 See Chapter 23 . 

• 21 See Chapter 6 . 
., 118 U. S. 375, 384 (1886). Tbo comma after "them" in the third line of the quotation appears in the Supreme Court Reporter edition but not in the U.S. Reports 

edition. It is essential to the sense of the passage. 
" See Chapter 16. 
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(2) The problem of federal control over the disposition of Indian lands becomes a yery esoteric legal prob
lem if pursued into the mysteries which have been created by those who sought to deduce specific limitations 
upon Indian.land sales from the inherent attributes of the general concept of "Indian title." The notion of 
"Indian title," as a supppsed special form of tenure involving rights of possession but no right of alienation, is 
a notion that depends upon certain feudal doctrines of ·sovereignty, dominion, and seizin, on which endless 
controversy is possible. The subject, however, loses much of its mystery if the sale of land be viewed against 
the background of federal control over other types of Indian trade. The fact is that, while recognizing that the 
Indian tribes owned lands in their possession and had the right to dispose of them the Federal Government has 
always circumscribed such disposition by means of laws prescribing the manner and terms upon which Indian 
land may be alienated.24 The economic significance of this control is apparent in the following statement of the 
United States Supreme Court:25 

The Indian right to the lands as property, was not merely of possession; that of alienation was concomitant; 
both were equally secured, protected and guarantied by Great Britain and Spain, subject only to ratifica
tion and confirmation by the license, charter or deed from the governor representing the king. Such pur
chases enabled the Indians to pay their debts, compensate for their depredations on the traders resident 
among them, to provide for their wants; while they were available to the purchasers as payment of the con
siderations which at their expense had been received by the Indians. It would have been a violation of the 
faith of the government to both, to encourage traders to settle in the province, to put themselves and prop
erty in the power of the Indians, to suffer the latter to contract debts, and when willing to pay them by the 
only means in their power, a cession of their lands, withhold an assent to the purchase, which, by their 
laws or municipal regulations, was necessary to vest a title. (Pp. 758-759.) 

The first Indian Intercourse Act 26 provided that all alienations of Indian land should be n1ade "at some public 
treaty, held under the authority of the United States." In the land sales that were made by treaty the United 
States was generally the purchaser, but in a few cases States or private individuals were designated as purchasers 
of the land sold. 

Apart from treaties, a series of special statutes, generally but not always dependent upon the consent of the 
Indians concerned, provided for the sale of Indian lands. Other statutes, general as well as special, have pro
vided for the leasing, by the Indians or by the Secretary of the Interior on their behalf, of Indian lands and 
minerals and the sale of Indian-owned timber.27 Legislation authorizing the allotment of tribal lands, and sup
plementary laws dealing with such allotments, have provided for the sale or lease of allotted lands, under various 
degrees of federal administrative supervision.28 

By maintaining its control over the transactions by which Indians dispose of land, the United States has 
been able to establish a degree of control over the moneys or other quid pro quo received by the Indians in con
nection with such disposition.29 Thus various types of tribal and individual funds, generally representing 
returns from the disposition of Indian land and subject to federal control, have been established, and a good 
deal of the attention which Congress and the Interior Depart1nent have given to the Indian problem has been 
directed to the proper use of this money. Part of this vast fund, obtained from the disposition of Indian natural 
resources, has been used for the administration of education, health, and other public services on the Indian 
reservations; part of it has been distributed to the Indians in per capita payments, and part has been utilized, 
with or without the consent of the Indians, for expenses of government administration on the reservations. 
The various service functions of the Indian Service which have developed out of the administration of these 
funds must be left for later treatment.30 It is enough for our present purposes to note that the principle of 
federal protection of the Indian, applied specifically to Indian lands, continued to exert its force beyond the 
transaction of Indian land sale, and that by virtue of this principle federal control came to be extended over 
almost the entire economic life of the Indian. · 

(3) The protection of Indian land against trespass was one of the first responsibilities assumed by the Federal 
Government. The promise of such protection for lands retained by the Indian tribes was an important quid 
pro quo in the process of treaty-making by which the United States acquired a_ vast puLlic domain.31 This 

u See Chapter 15. 
n Mitchel v. United State8, 9 Pet. 711, 758-759 (1835). And see Chapter 15, sec. 18. 
so Act of July 22, 1790, 1 Stat. 137. 

" See Chapter 15. 

sa See Chapters 9, 11. 
n See Chapter 10. 
ao See Chapter 12 
11 See Chapter 3. 
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promise of protection was sometimes backed up by a treaty provision declaring that trespassers put themselves 
outside the protection of the Federal Government, and might be dealt with by the tribes themselves according 
to their own laws and customs. 

It is characteristic of the piecemeal approach characterizing federal legislation on Indian affairs that despite 
the importance of the subject of trespass upon Indian lands no general legislation on the subject has ever been 
enacted. Apart from the various treaty provisions with particular tribes, there are separate laws dealing with 
trespass by unlieensed traders, by horse thieves, and other criminals or would-be criminals, by settlers, by 
persons driving livestock to graze on Indian lands, and by hunters and trappers.32 But there is to this day no 
general law which can be invoked against those trespassers whose occupation Congress has not foreseen. Ordi
nary civil actions have been brought by, or on behalf of, Indians and Indian tribes to protect Indian lands 
against trespass, but Indian unfamiliarity with legal procedure has often rendered this remedy ineffective. In 
recent years the Federal Government has devoted considerable attention to litigation for the protection of Indian 
lands against trespass. The right of the Federal Government to .bring such suits has been justified either on 
the theory that title to the lands rested with the Federal Government or on the more general theory that the 
Federal Government has a special obligation, as guardian of the Indians, to protect their lands against tres
pass even where full title in fee simple is held by the Indian tribe.33 It is pertinent to note, finally, that the 
federal protection of Indian lands against trespass by State authorities has given rise to the established doctrine 
that such lands are not subject to State land taxes.34 This doctrine has been invoked, in turn, by state author
ities as a reason for not rendering to reservation Indians various public services that are rendered to other citi
zens of the state, e. g. public education.35 

( 4) In the belief that a great deal of Indian disorder was the result of traffic in in.toxicants, Congress early 
established a total prohibition law for the Indian country.36 This law has been maintained in force continuously 
for more than a century. The breaking down of early conditions of isolation has made the enforcement of this 
legislation an increasingly difficult problem. 

E. SUMMARY 

In each of the foregoing four fields of legislation the principle of federal protection of the Indians has been 
carried into effect by means of some type of federal control over transactions between Indians and non-Indians, 
whether through complete prohibition, licensing, or the prescribing of conditions governing particular transac
tions. It is fair to say that historically and logically federal control over transactions of these four types is at the 
root of the entire body of federal legislation on Indian affairs. Thus this tremendous and unwieldy mass of 
legislation, comprising more than 4,300 distinct enactments, may be viewed in its entirety as the concrete content 
of the ·abstract principle of federal protection of the Indian. 

In terms, this principle, an offspring of the more general one of federal sovereignty over Indian affairs, is en
tirely consistent with the principles of racial equality and of tribal self-government in matters internal to the tribe. 
In practice, however, the unsolved problems of our federal law in the field of Indian affairs all deal fundamentally 
with the demarcation of domain among these independent competing principles. 

3. METHOD OF TREATMENT 

This handbook does not purport to be a cyclopedia. It does not attempt to say the last word on the varied 
legal problems which it treats. If one who seeks to track down .a point of federal Indian law finds in this volume 
relevant background, general perspective, and useful leads to the authorities, the handbook will have served the 
purpose for which it was written. More than this might have been done if it had been possible to carry through 
the work on the scale in which it was originally planned by Assistant Attorney General McFarland. 

The method of this handbook is dictated by its subject matter. Federal Indian law is a subject that cannot 
be understood if the historical dimension of existing law is ignored. As I have elsewhere observed,37 the groups 
of human beings with whom Federal Indian law is immediately concerned have undergone, in the century and a 
half of our national existence, changes in living habits, institutions, needs and aspirations far greater than the 
changes that separate from our own age the ages for which Hammurabi, Moses, Lycurgus, or Justinian legislated. 

uSee Act of July 22, 1790, 1 Stat. 137; Act of March 1, 1793, 1 Stat. 329; Act of May 19, 1796, 1 Stat. 469; Act of March 3, 1799, 1 Stat. 743; Act of March 30, 1802, 2 Stat. 
139; Act of June 30, 1834, 4 Stat. 729. 

aa See Chapter 1/i, sec. IOD. 
" Thi New York Indian•, 5 Wall. 761 (1866). And see Chapter 13. 
u See Chapter 6. 
ao See Chapter 17. 
17 U.S. Drpartment of the Interior, Office of the Solicitor, Statutory Compilation of the Indian Law Survey: A Compendium of Federal Laws and Treaties Relating to 

Indians, edited by Felix S. Cohen, Chief, Indian Law Survey, with a Foreword by Nathan R. Margold, Solicitor, Department of the Interior (1940, 46 vols.) vol. 1, pp. ii-lii. 
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Telescoped into a century and a half, one may find changes in social, political, and property relations which 
stretch over more than 30 centuries of European civilization. The toughness of law which keeps it from changing 
as rapidly as social conditions change in our national life is, of course, muc.h more serious where the rate of social 
change is 20 times as rapid. Thus, if the laws governing Indian affairs are viewed as lawyers generally view 
existing law, without reference to the varying times in which particular provisions were enacted, the body of the 
law thus viewed is a mystifying collection of inconsistencies and anachronisms. To recognize the different dates 
at which various provisions were enacted is the first step towards order and sanity in this field. 

Not only is it important to recognize the temporal "depth" of existing legislation, it is also important to 
appreciate the past existence of legislation which has, technically, ceased to exist. For there is a very real sense 
in which it can be said that no provision of law is ever completely wiped out. This is particularly true in the 
field of Indian law. At every session of the Supreme Court, there arise cases in which the validity of a present 
claim depends upon the question: "What was the law on such and such a point in some earlier period?" Laws 
long repealed have served to create legal rights which endure and which can be understood only by reference to 
the repealed legislation. Thus, in seeking a complete answer to various questions of Indian law, one finds that 
he cannot rest with a collection of laws "still in force," but must constantly recur to legislation that has been 
repealed, amended, or superseded. 

Important, however, as is the historical factor in the understanding of federal Indian law, a mere chronology 
of laws and decisions would be of little value. Systematic analysis is needed, the more so because no treatise 
has ever been written on the subject of federal Indian law. Indeed the subject hardly exists, as yet, except as a 
mass of rules and laws relating to a single subject matter. Unfortunately relation to a single subject matter 
is not enough to establish systematic interconnections among the rules and statutes so related. This any lawyer 
can see for himself by referring to treatises on" the law of horses" or" the law of fire engines." Federal Indian 
law does exhibit a systematic interconnectedness of parts, but to discover and define the common standards; 
principles, concepts, and modes of analysis that run through this massive body of statutes and decisions is an 
analytical task of the first order. 

History and analysis need to be supplemented by an understanding of the actual functioning of legal rules 
and concepts, the actual consequences of statutes and decisions. Language on statute books, in the field of Indian 
law as in other fields, frequently has only a tenuous relation to the law-in-action which courts and administrators 
and the process of government have derived from the words of Congress. The words of court opinions frequently 
have as tenuous a relation to the actual holdings. Magic "solving words" like "Indian title," "wardship," and 
"competency," are often used to establish connections, between a case under consideration and some precedent, 
that turn out on reflection to be purely verbal. Functional study of the federal Indian law in action is essential 
to a work that may serve the practical purposes of administrators. 

While It has been fashionable in some circles to consider historical, analytical, and functional approaches to 
legal problems as mutually exclusive and antagonistic, a more tolerant and useful viewpoint is expressed in the 
keynote article of one of the most promising of the newer legal periodicals: 

Precisely_ because it is a very different question from these questions that have occupied so large a part 
of traditional jurisprudence, the question of the human significance of law must be posed as a supplement to 
established lines of inquiry in legal science rather than as a substitute for them. Indeed, there is an intimate 
and mutual interdependence among these lines of inquiry, historical, analytical, ethical, and functional. 

The law of the present is a tenuous abstraction hovering between legal history and legal prophecy. 
The functionalist cannot describe the present significance of any rule of law without reference to historical 
elements. It is equally true that the historical jurist cannot reconstruct the past unless he grasps the mean
ing of the present. 

The functionalist must have recourse to the logical instruments that analytical jurisprudence furnishes. 
Analytical jurisprudence, in turn, may develop more fruitful modes of analysis with a better understanding 
of the law-in-action. 

Functional description of the workings of a legal rule will be indispensable to one who seeks to pass 
ethical judgments on law. The functionalist, however, is likely to be lost in an infinite maze of trivialities 
unless he is able to concentrate on the important consequences of a legal rule and ignore the unimportant 
consequences, a distinction which can be made only in terms of an ethical theory.38 

aa F. S. Oohen, The Problems of a Functional Jurisprudence, 1 Modern Law Review (London) (1937) 5, 7. 
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When I assigned to the writer of these words the task of applying to the field of Indian law the standards 
of scholarship which he had written about and demonstrated in several other fields, 39 I did so with the conviction 
that the resulting work would be a contribution to legal scholarship and legal method as well as to the immediate 
field of Indian law. Assistant Solicitor Felix S. Cohen has brought to bear in the writing of this work not only 
an unusual equipment in fields of-research but seven years of practical experience in handling on the various Indian 
reservations the most difficult controversies that have ansen during that period and in drafting a significant 
part of the legislation about which he writes. 

DEPARTMENT OF THE INTERIOR, J11,ly 3, 194-0. 

(Signed) NATHAN R. MARGOLD, 
Solicitor. 

"The Ethical Basis of Legal Criticism (1931), 41 Yale Law Jour. 201; Ethical Systems and Legal Ideals (1933); (In collaboration with Mr. Justice Shientag) Summary 
Judgments in the Supreme Court of New York (1932), 32 Col. Law Rev. 825; The Subject Matter of Ethical Science (1932), 42 Int. Jour. of Ethics 397; Modem Ethics and 
the Law (1934), 4 Brooklyn Law Rev. 33; Transcendental Nonsense and the Functional Approach (1935), 35 Col. Law Rev. 809; Anthropology and the Problems of 
Indian Administration (1937), 18 Southwestern Social Science Quarterly No. :!; The Relativity of Philosophical Systems and the Method of Systematic Relativism (1939), 
36 Journal of Philosophy 57; The Social and Economic Consequences of Exclusionary Immigration Laws (1939), 2 Nat. Lawyers Guild Quart. 171; Indian Rights and tbe 
Federal Courts (1940), 24 Minn. Law Rev. 145. 
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SECTION 1. THE FIELD OF INDIAN LAW 

Indians are human beings, and like other human beings become 
involved in lawsuits. Nearly all of these lawsuits involve prob
lems in the law of contracts, torts, and other recognized fields 
which have no particular relevance to Indian affairs. In many 
cases the only legal problems presented are of this character. 
Not every lawsuit, therefore, which involves Indians can be 
considered a part of our Indian law. Conversely, not every case 
that presents a problem of Indian law involves Indians as liti
gants. Most of the land in the United States, for example, was 
purchased from Indians, and therefore almost any title must 
depend for its ultimate validity upon issues of Indian law even 
though the last Indian owners and all their descendants be 
long forgotten. 

Our subject, therefore, cannot be defined in terms of the parties 
litigant appearing in any case. It must be defined rather in 
terms of the legal questions which are involved in a case. Where 
such questions turn upon rights, privileges, powers, or immuni
ties of an Indian or an Indian tribe or an administrative agency 
set up to deal with Indian affairs, or where governing rules of 
law are affected by the fact that a place is under Indian owner
ship or devoted to Indian use, the case that presents such 
questions belongs within the confines of this study. 

Further, we shall use the term "federal Indian law" to cover 
not only decisions of courts, strictly so-called, but also decisions 
of administrative agencies and such materials, contained in 
statute, treaty, Executive order, or governmental regulation, 
custom and practice, as are accorded, by courts and administra
tors, "the force of law." 

This subject matter is treated, in the course of this volume, 
from several distinct perspectives. 

In the present chapter the scope of federal Indian law is con
sidered, particularly in terms of the class of persons and places 
with which this branch of law deals. 

The following three chapters treat, from an historical perspec
tive, the three basic strands of development which make up the 
federal Indian law-administration {Chapter 2), treaty-making 
(Chapter 3), and legislation (Chapter 4). 

The following three chapters deal with the problems of federal 
Indian law in terms of the question, "From what governmental 

source do legal relations flow?" These chapters deal, respec
tively, with the powers of federal {Chapter 5), state (Chapter 6), 
and tribal (Chapter 7) governments. 

Chapters 8 to 17 treat the substantive law of the field from 
the standpoint of the generic question: What are the rights, 
powers, privileges, and immunities of the parties? 

Of these chapters, the first four deal with the legal status of 
individual Indians, treating personal rights and liberties (Chap· 
ter 8), rights of participation in tribal property (Chapter 9), indi · 
vidual rights in personal property (Chapter 10), and individual 
rights in real property (Chapter 11). 

The following two chapters deal with rights, vested both in 
tribes and in individuals, which are subsumed under the headings 
"Federal Services for Indians" (Chapter 12) and "Taxation" 
(Chapter 13). 

The substantive rights, powers, privileges, and immunities of 
Indian tribes form the subject of Chapters 14 and 15, the former 
dealing generally with "The Status of Indian Tribes," the latter 
with "Tribal Property." 

The final two chapters of this substantive law section of the 
Handbook deal with matters involving primarily the legal posi
tion of two classes of non-Indians who have a special relation to 
Indian affairs, to wit: traders (Chapter 16) and purveyors of 
liquor (Chapter 17). · 

Chapters 18 and 19 deal with problems of court jurisdiction, 
the former in the field of criminal law, the latter in the field of 
civil law. 
. The last four chapters of this Handbook treat of four groups 
of Indians occupying peculiar positions. in the law. Chapter 20 
deals with the Pueblos of New Mexico ; Chapter 21 analyzes the 
peculiar problems of the Natives of Alaska; Chapter 22 com
ments briefly on the New York Indians; and Chapter 23 offers a 
sketch of "Special Laws Relating to Oklahoma." 

With these comments on the substance and structure of the 
volume, we turn to a more explidt delimitation of t·he persons 
and places that are the primary subjects of our federal Indian 
law. 

In this demarcation of domains we may properly hegin by 
considering the various definitions that have been offered of the 
terms "Indian" and "Indian country." 

1 



2 'l'HE FIELD OF INDIAN LAW: INDIANS AND THE INDIAN COUNTRY 

SECTION 2. DEFINITIONS OF "INDIAN" 

The term "Indian" may be used in an ethnological or in a 
legal sense. Ethnologically, the Indian race may be distin
guished from the Caucasian, Negro, Mongolian, and other races. 
If a person is three-fourths Caucasian and one-fourth Indian, 
it is absurd, from the ethnological standpoint, to assign him to 
the Indian race. Yet legally such a person may be an Indian. 
From a legal standpoint, then, the biological question of race is 
generally pertinent, but not conclusive. Legal status depends 
not only upon biological, but also upon social factors, such as the 
relation of the individual concerned to a white or Indian com
munity. This relationship, in turn, has two ends-an individual 
and a community. The individual may withdraw from a tribe 
or be expelled from a tribe ; or he may be adopted by a tribe. 
He may or may not reside on an •Indian reservation. He may or 
may not be subject to the control of the Federal Government with 
respect to various transactions. All these social or political 
factors may affect the classification of an individual as an 
"Indian" or a "non-Indian" for legal purposes, or for certain 
legal purposes. Indeed, in accordance with a statute reserving 
jurisdiction over offenses between tribal members to a tribal 
court, a white man adopted into an Indian tribe has been held 
to be an Indian/ and the decided cases do not foreclose the argu
ment that a person of entirely Indian ancestry who bas never 
had any relations with any Indian tribe or reservation may be 
considered a non-Indian for most legal purposes. 

What must be remembered is that legislators, when they use 
the term "Indian·•· to establish special rules of law applicable 
to "Indians," are generally trying to deal with a group distin
guished from "non-Indian" groups by public opinion,2 and this 
public opinion varies so widely that on certain reservations it 
is common to refer to a person as an Indian although 15 of his 
16 ancestors, 4 generations back, were white persons; while in 
other parts of the country, as in the Southwest, a person may 
be considered a Spanish-American rather than an Indian although 
his blood is predominantly Indian. · 

The lack of unanimity which exists among those who would 
attempt a definition of Indians is reflected in the difference in 
instructions to the enumerators of the 1930 and 1940 censuses. 

1 Nofl,re v. United States, 164 U. S. 657 (1897). 
2 A graphic example of the borrowing by courts of uncritical impres

sions of what constitutes an Indian is found in a series of cases on the 
question whether the natives of the Pueblos are "Indians." In 1869, the 
Supreme Court of the Territory decided that they could not be considered 
Indians because they were "honest, industrious, and law abiding citizens" 
and "a people living for three centuries in fenced abodes and cultivating 
the soil for the maintenance of themselves and families, and giving an 
example of virtue, honesty, and industry to their more civilized neighbors." 
United States v. Lucero, 1 N. M. 422, 438, 442 (1869). In 1876, the 
Supreme Court, likewise, held that these people could not be considered 
Indians because they were "a peaceable, industrious, intelligent, honest, 
allfl virtuous people • • • • Indians only in feature, complexion, and 
a few of their habits • • ." United States v. Joseph, 94 U. S. 614 
616 (1876). So long as these impressions continued to prevail, eft'orts 
of the Indian Bureau to assert full powers of "guardianship" over the 
Pueblos were unsuccessful. See Chapter 20, sec. 3, i ·afra. In 1913 how
ever, the Indian Bureau compiled enough reports of immorality among the 
PuebloR to convince the Supreme Court that its earlier observations on 
Pueblo character bad been based upon erroneous information and that 
1hese people were really Indians needing Indian Bureau supervision. 
The Court, per Van Devanter, J., quoted at length from agents' reports of 
drunkenness, debauchery, dancing, and communal life in support of the 
conclusion that they were Indians, being a "simple, uninfoJ·mpfl and 
inferior people." United States v. Sandoval, 231 U. S. 28. 39-47 (1913). 
It may be doubted whether the conception of what makes a man an 
Indian, implicit in all these opinions, would be accepted today. 

The test of "comrrron understanding" is advanced by Cardozo, J., in 
Morrison v. CaUfornia, 291 U. S. 82, 86 (1934), in support of the view 
that "not improbably" a person with Indian blood of less than one-fourth 
degree is to be regarded as an Indian. 

In the 1930 census enumerators were instructed to return as 
Indians not only those of full Indian blood, but also those of 
mixed white and Indian blood, "except where the percentage of 
Indian blood is very small" or where the individual was "regarded 
as a white person in the community where he lives." The inst!-'uc
tions further specified that "a person of mixed Indian and Negro 
blood shall be returned as a Negro unless the Indian blood pre
dominates and the status as an Indian is generally accepted in 
the community." 8 

In the 1940 census on the other hand, enumerators wera 
directed that "a pErson of mixed white and Indian blood should 
be returned as Indian, if enrolled on an Indian agency or reserva
tion roll ; or if not so enrolled, if the proportion of Indian blood 
is one-fourth or more, or if the person is regarded as an Indian 
in the community where he lives." The provision concerning 
persons of mixed Indian and Negro blood was changed to provide 
for the return of such an individual as Negro, unless the Indian 
blood very definit CJ ly predominates and he is universally accepted 
in the community as an Indian.' 

Recognizing the possible diversity of definitio.ns of "Indian
hood," we may nevertheless find some practical value in a defini
tion of "Indian" as a person meeting two qualifications: (a) 
That some of his ancestors lived in America before its discovery 
by the white race, and (b) that the individual is considered an 
"Indian" by the community in which he lives. 

The function of a definition of "Indian" is to establish a test 
whereby it may be determined whether a given individual is to 
be excluded from the scope of legislation dealing with Indians. 

A typical statute dealing with Indians is the Trade and 
Intercourse Act of 1834,5 which in section 25 provides: 

* * * That so much of the laws of the United States 
as provides for the punishment of crimes committed within 
any place within the sole and exclusive jurisdiction of the 

a The Indian population of the United States and Alaska, 1930, U. S. 
Department of Commerce, Bureau of the Census, Washington, D. C. For 
a discussion of statutes distinguishing between Indians and freedmen see 
Chapter 8, sec. 11. 

4 The results of the 1940 census are not available at the time of publica
tion of this book so that it is not possible to compare the possible differ
ences in results occasioned by the dift'erence of instructions to enumera
tors. In the census of 1910, though the question of wbo should be re
turned as Indian was left to the discretion of the enumerator, be was 
obliged, once be had decided an individual was an Indian, to obtain 
information concerning tribe and blood. According to the census of 
1930 there were 332,393 Indians in continental United States and 
29,983 in Alaska, while in .1910 there were 265,683 Indians in continental 
United States and 25,331 in Alaska. In commenting on the results of 
these two censuses, Dr. George B. L. Arner, in The Indian Population of 
the United States and .A.lasl{a, 1930-U. S. Department of Commerce, 
Bureau of the Census, stated: 

In the case of the Indian population, rates of increase or de
crease are of little significance, as the size of the Indian population 
depends entirely upon the attention paid to the enumeration of 
mixed bloods, and the interpretation of the term "Indian" in the 
instructions to enumerato1·s. It is not without significance that 
at the two censuses in which specific questions were asked as to 
tribe and blood. the number of Indians should have been much 
larger than at censuses in which these questions were not asked. 
If the definition of the Indian population were limited to Indians 
maintaining tribal relations, the enumeration of the Bureau of 
Inflian Affairs is probably more nearly accurate than that of the 
census. This enumeration in 1932. showed a total of 228,381. On 
the other hand. if all persons having- even a trace of Indian blood 
were returned as Indians, the number would far exceed even the 
total returned at the census of 1930. (P. 2.) 

As of January 1, 1939, the Bureau of Indian Affairs estimated that there 
were under its jurisdiction 351,878 Indians in continental United States 
and 29,983 in Alaska, or a total of 381,861. This number includes indi
viduals of as little as 1,{14 Indian blood entitled to certain rights or bene
fits as Indians, as well as white persons adopted into an Indian tribe. 
Statistical Supplement to the Annual Report of the Commissioner of In
dian Affairs, 1939. 

11 Act of June 30, 1834, sec. 25, 4 Stat. 729, R. S. § 2145, 25 U. ~· C. 217. 
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United States, shall be in force in the Indian country: Within the meaning of those various statutes which though 
Provided, The same shall not extend to crimes committed applicable to Indians do not define them, the courts, in defining 
by one Indian against the person or property of another the status of Indians of mixed Indian and other blood,12 have 
Indian. (P. 733.) 

Lacking other criteria than the words of the sta,tute, the courts 
have, reasonably enough, taken the position that the term 
"Indian" is one descriptive of an individual who has Indian blood 
in his veins and who is regarded as an Indian by the society of 
Indians among whom he lives. Thus, in holding that a white 
man who is adopted into an Indian tribe does not thereby become 
an Indian within the meaning of the foregoing statute,8 the 
Court, in United States v. Rogers,' said: 

* * * And we think it very clear, that a white man who 
at mature age is adopted in an Indian tribe does not 
thereby become an Indian, and was not intended to be 
embraced in the exception above mentioned. He may 
hy such adoption become entitled to certain privileges in 
the tribe, and make himself amenable to their laws and 
usages. Yet he is not an Indian; and the exception is con
fined to those who by the usages and customs of the 
Indians are regarded as belonging to their race. It does 
not speak of members of a tribe, but of the race generally,
of the family of Indians; and it intended to leave them 
both, as regarded their own tribe, and other tribes also, 
to be governed by Indian usages and customs. (Pp. 572-
573.) 

Though a white man cannot by association become an Indian, 
within the application of the foregoing statute, an Indian may, 
nevertheless, under some circumstances, lose his identity as an 
Indian. It has been held that the General Allotment Act 8 

operates to make Indians who are descendants of aboriginal 
tribes, but who have taken up residence apart from any tribe 
and adopted habits of civilization, non-Indians, within the mean
ing of an Alaska statute defining Indians for the purpose of 
liquor regulation as "aboriginal races inhabiting Alaska when 
annexed to the United States, :o~nd their descendants of the whole 
or half blood who have not become citizens of the United 
States." 0 

In upholding the constitutionality of the federal statute making 
murder of an Indian by another Indian on an Indian reservation 
a federal crime, the Supreme Court declared : 

the fair inference is that the offending Indian shall belong 
to that or some other tribe.10 

On the other hand, ~n Indian does not lose his identity as 
such within the meaning of federal criminal jurisdictional acts, 
even though he has received an allotment of land, is not under 
the control or immediate supervision of an Indian agent, and 
has become a citlzen of the United States and of the state in 
which he resides.11 

s Act of June 30, 1834, 4 Stat. 729. 
7 4 How. 567 (1846). Accord: United States v. Ragsdale, 27 Fed. 

Cas: No. 16113 (C. C. Ark., 1847); Ex Parte Morgan; 20 Fed. 298 (D. C. 
W. D. Ark., 1883) ; Westmoreland! v. United States, 155 tJ. S. 545 (1895) ; 
Alberty v. Unitecl States, 162 U. S. 499 (1896) (holding that a Negro 
does not by adoption into a tribe become an Indian). 

The same rule would seem to apply to a white man married to an 
Indian woman and residing on a reservation. At least, it has been held 
that a white man, married to an Indian woman, residing on a reserva
tion, and made a member of the tribe or nation, is not an Indian en
titled to share in tribal funds or in the allotment of Indian lands. Red 
Bird v. United States, 203 U. S. 76 (1906). 

8 Act of February 8, 1887, 24 Stat. 388, 25 U. S. C. 331, et seq. 
0 Nagle v. United Statl's, 191 Fed. 141 (C. C. A. 9, 1911). 
1o United State11 v. · Kagama, 118 U. S. 375, 383 (1886). .And see 

Chapter 14, fn. 9. 
11 United States v. Flynn, 25 Fed. Cas. No. 15124 (C. C. Minn. 1870) ; 

Hallowell v. United States, 221 U.S. 317 (1911); United States v. Kiya, 
126 Fed. 879 (D. C. N. D. 1903) ; United States v. Celestine, 215 U. S. 
278 (1909); United Btates v. Sutton, 215 U. S. 291 (1909). Also see 
Chapter 8, sec. 2C. 

largely followed the test laid down in United States v. Rogers,13 

to the effect that t'ln individual to be considered an Indian must 
not only have some degree of Indian blood but must in addition 
be recognize·d as an Indian. In determining such recognition 
the courts have heeded both recognition by the tribe or society 
of Indians and recognition by the Federal Government as 
expressed in treaty and statute.a 

Thus in United States v. Higgins tG it was said: 

In determining as to what class half-breeds belong, we 
may refer, then, to the treatment and recognition the 
executive and political departments of the government 
have accorded them. * * * (P. 350.) 
Considering the treaties and statutes in regard to half
breeds, I may say that they never have been treated as 
white people entitled to rights of American citizenship. 
Special provision has been made for them,-special reser
vations of land, special nppropriations of money. No 
such provision has been made for any other class. It 
is well known to those who have lived upon the frontier 
in America that, as a rule, half-breeds or mixed-blood 
Indians have resided with the tribes to which their 
mothers belonged; that they have, as a rule, never found 
a welcome home with their white relatives, but with their 
Indian kindred. It is but just, then, that they should be 
classed as Indians, and have all of the rights of the 
Indian. In 7 Op. Attys. Gen. 746, it is said, "Half-breed 
Indians are to be treated as Indians, in all respects, so 
long as they retain their tribal relations." (P. 352.) 

12 The term "mixed blood Indian" has been held to include not only 
those of half white or more thrrn half white blood, but every Indian 
having an identifiable admixture of white blood, however small. United 
Rtates v. Det1·oit F'ir8t Nat. Bank, 234 U. S. 245 (1914) ; State v. Nicolls, 
61 Wash. 142, 112 Pac. 269 (1910). For a discus)";ion of distinctions 
based on degrees of Indian blood, see Chapter 8, sec. 8B(1) (a). 

13 S1tpra, fn. 7. 
2 ' Numerous treaties, as well as statutes, have recognized individuals 

of mixed blood as Indians. Treaty of September 29, 1817, with the 
Wyandot and other tribes, 7 Stat. 163; Treaty of October 6, 1818, with 
the Miami Indians, 7 Stat. 101; Treaty of August 4, 1824, with the Sac 
and Fox Indians, 7 Stat. 22!) ; Treaty of November 15, 1824, with the 
Quapaw Indians, 7 Stat. 233; Treaty of June 2, 1825, with the Osage 
Indians, 7 Stat. 240 ; Treaty of June 3, 1825, with the Kansas Indians, 
7 Stat. 245; Treaty of August 5, 1826, with the Chippewas, 7 Stat. 291; 
Treaty of October 16, 1826, with the Pottawatomie Indians, 7 Stat. 298, 
299 ; Treaty of October 23, 1826, with the Miami Indians, 7 Stat. 302; 
Treaty of August 1, 1829, with the Winnebago Indians, 7 Stat. 324; 
Treaty of July 15, 1830, with the Sioux Indians, 7 Stat. 330; Treaty 
of August 30, 1831, with the Ottawa Indians, 7 Stat. 362; Treaty of 
September 15, 1832, with the Winnebago Indians, 7 Stat. 372 ; Treaty 
of September 21, 1832, with the Sac and Fox Indians, 7 Stat. 374; 
Treaty of October 27, 1832, with the Pottawatomie Indians, 7 Stat. 400 ; 
Treaty of March 28, 1836, with the Ottawa and other Indians, 7 Stat. 
493; Treaty of July 29, 1837, with the Chippewa Indians, 7 Stat. 537; 
Treaty of September 29, 1837, with the Sioux Indians, 7 Stat. 539; 
Treaty of November 1, 1837, with the Winnebago Indians, 7 Stat. 545; 
Treaty of October 4, 1842, with the Chippewa Inrlians, 7 Stat. 592; 
Treaty of October 18, 1848, with the Menominee Indians, 9 Stat. 952 ; 
Treaty of March 15, 185'4, with the Ottoe and Missouria Indians, 10 Stat. 
1038 ; Treaty of February 22, 1855, with the Chippewa Indians, 10 Stat. 
1169 ; Treaty of February 27, 1855, with the Winnebago Indians, 10 Stat. 
1174; Treaty of September 24, 1857, with the Pawnee Indians, 11 Stat. 
731 ; Treaty of March 12, 1858, with the Ponca Indians, 12 Stat. 999 ; 
Treaty of September 29, 1865, with the Osage Indians, 14 Stat. 689 ; 
Treaty of October 14, 18G5·, with the Cheyenne Indians, 14 Stat. 705 ; 
Treaty of March 21, 1866, with the Seminole Indians, 14 Stat. 756 ; 
Act of April 27, 1816, 6 Stat. 171 ; Act of June 30, 1834, 4 Stat. 7'40; 
Act of March 2, 1837, 6 Stat. 689 ; Act of June 5, 1872, 17 Stat. 226 ; 
25 U. S. C. 479, 25 U. S. C. 163; Act of May 27, 1908, 35 Stat. 312, 
25 U. S. C. 184, 28 U. S. C. 41 (24). 

In at least one treaty, children are described as quarter-blood Indians. 
Treaty of September 29, 1817, with the Wyandot and other tribes, 
7 Stat. 163. 

111103 Fed. 348 (C. C. Mont. 1900). 



4 THE FIELD OF INDIAN LAW: INDIANS AND THE 'INDiiAN OOUNT'RY 

Presumptively, a person of mixed blood residing upon a reser
vation, and enrolled in a tribe, is an Indian for purposes of 
legislation on federal criminal jurisdiction.18 It has been held 17 

that an individual of less than one-half Indian blood enrolled 
in a tribe and recognized as an Indian by the tribe is an Indian 
within the Act of March 4, 1909,18 extending federal jurisdiction 
to rape committed by one Indian against another within the 
limits of an Indian reservation. Likewise, it bas been held 1g 

that mixed bloods who are recognized by the tribe as members 
thereof may properly receive allotments of lands as Indians. 
In Sully v. United States,20 where one-eighth bloods were in
volved, the court stated that the persons were "of sufficient 
Indian blood to substantially handicap them in the struggle for 
existence," and held that they were Indians and were entitled 
to be enrolled as such. 

Citizenship has been denied a person of half white and half 
Indian blood on the ground that such an individual is not a 
"white person" within the meaning of that phrase as used in 
the statute.21 

On the question of the status of offspring of white and Indian 
or Negro and Indian parents, there are conflicting lines of 
authority. One holds to the common law doctrine that the off
spring of free parents assumes the status of the father; the 
other to the general tribal custom that the offspring assumes the 
status of the mother.22 

In the first category are decisions to the effert that the off
~pring of the union between a white man 23 and an Indian woman 
or between a Negro 2~ and an Indian woman assume the status 
of the father nnd are therefore not Indians •,vithin the meaning 
of statules extending or denying federal jurisdiction over crimes 
committed by an Indian against another Indian. And there are 
holdings that where a child is born off the reservation of a white 
father and an Indian mother, be will not, by returning to the 
reservation, and receiving an allotment of land as an Indian, be 
classed n s an Indian so as either to exempt his property from 
stnte taxation 25 or to bring himself within the criminal jurisdic
tionnl statutes relating to Indians.211 

In the second category we find many cases which follow the 
nsunl tribal custom wherein it is held that the offspring of an 
Indian mother and a white or Negro father assumes the status of 
the mother.27 Here again the ultimate question of the status of 

18 Famo11s Smith v. United States, 151 U. S. 50 (1894). 
17 United States v. Gardner, 189 Fed. 690 (D. C. E. D. Wis. 1911). 

Accord: State v. Campbell, 53 Minn. 354, 55 N. W. 553 (1893). 
18 35 Stat. 1088, 1151. 
n Sloan v. United States, 118 Fed. 283 (C. C. Neb. 1902). 
to 195 Fed. 113 (C. C. S. D. 1912). 
21 In re Camille, 6 Fed. 256 (C. C. Ore. 1880) (Construing R. S. § 671.) 
23 On tribal power over determination of membership see Chapter 7, 

HeC. 4. 
23 Ea: Par·te Reynolds, 20 Fed. Cas. No. 11719 (D. c. W. D. Ark., 

1879). 
21 U11ited; Statrs v. Wa1·d, 42 Fed. 320 (C. C. S. D. Cal. 1890). 
25 United States v. Higgins, 110 Fed. 609 (C. C. Mont. 1901). See 

Chapter 1~ , sec. 4. 
I!R United States v. Hadley, 99 Fed. 437 (C. C. Wash. 1900). See 

Chapter 18. 
27 In United State.~ v. Higgins, 103 Fed. 348, 352 (C. C. Mont. 1!}00), 

it was held tl•at one born of a white father and an Indian mother, and 
who was a recognized member of the tribe of Indians in which his mother 
belongefl, was not subJect to taxation under the laws of the state in which 
he resided. In Vezina v. United States, 245 Fed. 411 (C. C. A. 8, 1917) 
the daughter of a half- to three-fourths blood Chippewa woman and a 
white man was held to be by blood a member of the Fond du Lac Band 
of Chippewas of Lake Superior, the court thereby overruling the action 
of lhe Department of Indian Aft'airs in refusing enrollment and allotment 
to the daughter. And in Alberty v. United States, 162 U. S. 499 (1896), 
the court held that an illegitimate child, born of an Indian man and a 
colored woman, takes the status of its mother and is therefore not an 
Indian. 

the individual will depend on his or his mother's recognition as 
an Indian by the tribe. In this connection the language of the 
court in Waldron v. United States 28 may be noted: 

* * * In this proceeding the court has been informed as 
to the usages and customs of the different tribes of the 
Sioux Nation, and has found as a fact that the common law 
does not obtain among said tribes, as to determining the 
race to which the children of a white man, married to an 
Indian woman, belong ; but that, according to the usages 
and customs of said tribes, the children of a white man 
married to an Indian woman take the race or nationality 
of the mother. 

* * • * * * * * The United States have never, so far as legi~
lntion is concerned. recognizerl the technical rule of the 
common law in reference to the children born of a white 
father and an Indian mother. In 1897. Congress in the 
Indian appropriation act of that year (Act June 7, 1897, 
c. 3, 30 Stat. 90), declared: 

"That all children, born of a marriage heretofore 
solemnized between a white man and an Indian woman 
by blood and not by adoption, where said Indian 
woman is at this time, or was at the time of her death, 
recognized by the tribe, shall have the same rights 
and privileges to the property of the tribe to which 
the mother belongs or belonged at the time of her 
death by blood, as any other member of the tribe, and 
no prior act of Congress shall be construed as to debar 
such child of such rights." 

* • • * * 
In Davison v. Gibson, 56 Fed. 445, 5 C. C. A. 545, the 

Circuit Court of Appenls of this circuit said: 
"It is common knowledge, of which the court should 

tnke judicial knowledge, that the domestic relations 
of the Indi:ms of this country baYe never been regu
lated by the common law of England, and that that 
law is not adapted to the habits, customs, and man
ners of the Indians." 

The conrt has cousidered the cases cited by counsel for 
defendants wherein, upon certain facts, persons were 
held not to be Indian:-;; but these cases either s~ek to 
invoke what they say was the common law, or are in 
criminal proceedings. These cases, so far as they seek 
to invoke the common Jaw to the Indians, are not fol
lowed, for reasons herein stated, and, so far as they seek 
to construe criminal statutes, are inapplicnble as there is 
a wide distinction to he mnde between the construction 
of a criminal stntute and a contract between a tribe of 
Indians and the Unit·ed States. (Pp. 419-420.) 

That, however, even with reference to statutes on federal 
criminal jurisdiction, the child of an Indian mother may assume 
her status is borne out by the decision of the court in United 
States v. Sanders.29 

Likewise, it has been held 30 that the child of a white father 
and an Indian mother, abandoned by the father and residing in 
tribal relationship with the mother, is an Indian within the 
meaning of a statute defining the offense of selling liquor to 
Indians. · 

In the foregoing discussion notice h::~~ been taken with but a 
single exception only of those statutes wherein no definition of 
the word "Indian" was attempted. 

Although Congress has classified Indians for varion~ particuJar 
purposes, it has never Jaid down a classification mHl either speci
fied or implied that individuals not falling within the classifica
tion were not Indians. In various enactments cla~Rifi<'ation hns 

28 143 Fed. 413 (C. C. S. D. 1905) ; see also Sioux Mi:crd Blood, 20 Op. 
A. G. 711 (1894). 

29 27 F ed. Cas. No. 16220 (C. C. Ark. 1847). Of. E:c Parte Pcro, 99 F. 2d 
28 (C. C. A. 7, 1938) (holding that the child of an Indian mother and a 
half-blood father who lives on the reservation and is recognizrd as an 
Indian, is an Indian within federal criminal jurisdictional statutes). 

8° Farrell v. United; States, 110 Fed. 942 (C. C. A. 8, 1901). Accord: 
Halbert v. United States, 283 U. S. 753 (1931). 
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been based primarily upon the presence of some quantum of A recent statutory definition of an Indian is that contained in 
Indian blood. Thus, the Indian Appropriation Act of May 25, the Indian Reorganization Act,39 which in section 19 provides: 
1918,31 provides: 

No appropriation, except appropriations made pursuant 
to treaties, shall be used to educate children of less than 
one-fourth Indian blood * * * 

:F'or the purpose of controlling the traffic in liquor with the 
Indians Congress has classified Indians under the "charge of any 
Indian superintendent or agent." 32 By a later act 88 the classi
fication was changed to include "any Indian to whom allotment 
of land has been made while the title to the same shall be held 
in trust by the Government" or "any Indian a ward of the Gov
ernment under charge of any Indian superintendent or agent" or 
"any Indian, including mixed bloods, over whom the Government, 
through its departments, exercises guardianship." This classi
fication is perhaps as broad as any that may be found in con
gressional enactment, extending as it does to all mixed bloods 
providing only that they be considered as wards of the 
government.114 

Various special acts relating to certain tribes have provided 
for the removal of restrictions on alienation from lands of the 
members of the tribe of less than one-half Iudian blood.35 Other 
acts ha Yc used the term "mixed blood." 36 

Iu the Act of March 4, 1931,87 relating to the Eastern Band of 
Cherokees of North Carolina, Congress states: 

* * * That thereafter no person of less than one
sixteenth degree of said Eastern Cherokee Indian blood 
shall be recognized as entitled to any rights with the 
Eastern Band of Cherokee Indians except by inheritance 
from a deceased member or members : * * • (P. 
1518.) 

Congress had previously recognized Indians of less than this 
degree of blood for in the Act of June 4, 1924,38 it provided: 

That any member of said band whose degree of Indian 
blood is less than one-sixteenth may, in the discretion of 
the Secretary of Interior, be paid a cash equivalent in 
lieu of an allotment of land. (P. 379.) 

at 40 Stat. 564, 25 U. S. C. 297. 
32 Act of July 23, 1892, 27 Stat. 260, 261. 
33 Act of January 30, 1897, 29 Stat. 506. See Chapter 17. 
34 For a discussion of wardship see Chapter 8, sec. 9. 
86 Act of May 27, 1908, 35 Stat. 312 (Five Civilized Tribes) ; Act of 

March 3, 1921, 41 Stat. 1249 (Osage). 
36 Act of June 21, 1906, 34 Stat. 353; Act of March 1, 1907, 34 Stat. 

J034. 
87 46 Stat. 1518. 
88 43 Stat. 366. 

The term "Indian" as used in this Act shall include all 
persons of Indian descent who are members of any recog
nized Indian tribe now under Federal jurisdiction, and all 
persons who are descendants of such members who were, 
on June 1, 1934, residing within the present boundaries of 
any Indian reservation, and shall further include all other 
persons of one-half or more Indian blood. For the pur
poses of this Act, Eskimos and other aboriginal peoples 
of Alaska shall be considered Indians.40 (P. 988.) 

In this act as in the foregoing acts, the definition of "Indian" is 
limited in its connotation to the purposes of the legislation. 

Apart from statute, the administrative agencies of the Federal 
Government dealing with Indian affairs commonly consider a 
person who is of Indian blood and a member of a tribe, regardless 
of degree of blood, an Indian.41 

Thus the Indian Law and Order Regulations approved by the 
Secretary of the Interior on November 27, 1935/2 contain the 
provision: 

For the purpose of the enforcement of the regulations in 
this part, an Indian shall be deemed to be any person of 
Indian descent who is a member of any recognized Indian 
tribe now under Federal jurisdiction * * * 

This definition exemplifies the idea that in dealing with 
Indians the Federal Government is dealing primarily not with 
a particular race as such but with members of certain social
political groups towards which the Federal Government has 
assumed special responsibilities. 

&9 Act of June 18, 1934, 48 Stat. 984, 25 U. S. C. 461, et seq. 
'° For further definitions of Alaskan natives as Indians see Chapter 

21, sec. 1. 
41 Here, too, however, one finds administrative regulations which 

classify Indians according to blood quantum for particular purposes. 
Thus by Executive order of January 31, 1939, Indians of one-fourth or 
more Indian blood were exempted insofar as positions in the Bureau 
of Indian Affairs were concerned, from Civil Service examination. See 
Chapter 8, sec. 4B(2). On the other hand regulations concerning the 
admission of Indians into Indian hospitals and sanitoria provide that: 

85.2. Persons who are in need of hospitalization and who are 
enrolled Indians, recognized members of a tribe, and who are 
unable to provide such hospitalization from their own funds, 
may be admitted to such institutions. 

• .. • 
85.4. Preference should be given to tllose of a higher degree 

of Indian blood. • • 

(25 C. F. R. 85.2 and 85.4) 
.., 25 C. li'. R. 161.2. 

SECTION 3. INDIAN COUNTRY 

Although the term "Indian country" has been used in many relation to the Indians and which in their totality comprise the 
senses, it may perhnps be most usefully defined as country within Indian country. 
which Indian laws and customs and federal laws relating to The Indian country at any particular time must be viewed 
Indians are generally applicable. The phrase "generally appli- with reference to the existing body of federal and tribal law. 
cable'' is used because for certain purposes tribal law and Until1817 it is country within which the criminal laws of the 
custom and federal law relating to Indians have a validity United States are not generally applicable, so that crimes in 
regardless of locality. Thus, for example, Congress has made Indian country by whites against whites, or by Indians, are not 
it a crime to sell liquor to Indians anywhere in the United cognizable in state or federal courts,40 any more than crim{'s 
States/3 and the status which an Indian acquires by tribal committed on the soil of Canada or Mexico. Treaties defined the 
custom marriage will generally be recognized in all parts of boundaries between the United States, or the separate states. 
the United States.4

' 

The greater part, however, of the body of federal Indian law 
and tribal law applies only to certain areas which have a peculiar 

43 Act of July 23, 1892, 27 Stat. 260, as amended by Act of June 15, 
1938, 52 Stat. 696, 25 U. S. C. 241. And see Chapter 17, sec. 3. 

44 54 I. D. 39 (1932) ; and see R. A. Brown, The Indian Problem and 
the Law (1930) 39 Yale L. J. 307, 315. See also Chapter 7, sec. 5. 

4(; Under the Act of July 22, 1790, 1 Stat. 137, federal jurisdiction was 
extended over any crime committed by a citizen or inhabitant of the 
United States against the person or property of any friendly Indian in 
any town, settlement, or territory belonging to any nation or tribe of 
Indians. Since the act specified that it was to be in force only for 2 
y0ars, it was superseded by the Act of March 1, 1793, 1 Stat. 329, which 
extended federal jurisdiction as before. On criminal jurisdiction see 
Chapter 18. 
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and the territories of the various Indian tribes or nations.46 The inconvenience of a territory in which white desperados 
Within these territories the Indian tribes or nations had not could escape the force of state and federal law made itself felt 
only full jurisdiction over their own citizens, but the same in the Act of March 3, 1817,&; which extended federal law to cover 
jurisdiction over citizens of the United States that any other crimes committed by an Indian or white person within any 

town, district, or territory belonging to any nation or tribe of 
Indians, subject, however, to the limitation that the act should 

power might lawfully exercise over emigrants from the United 
States!7 Treaties between the United States and various tribes 
commonly stipulated that citizens of the United States within 
the territory of the Indian nations were to be subject to the not be construed to extend to an offense by one Indian against 
laws of those nations.4s another Indian within any Indian boundary. 

Indian country in all these statutes is territory, wherever It is against this legal background that the first legislative 
definitions must be understood. As early as July 22, 1790,49 situated, within which tribal law is generally applicable, fed-
Congress used the expression "Indian country" in the first trade 
and intercourse act, apparently with the meaning of country 

eral law is applicable only in special cases designated by' statute, 
and state law is not applicable at all. This conception of the 

belonging to the Indians, occupied by them, and to which the Indian country reflects a situation which finds its counterpart 
Government recognize<l them as having some kind of right and 
title. In the Act of March 1, 1793,50 Indian country and Indian 
territory were used synonymously. 

The Act of May 19, 1796.51 contained the first statutory delim
itation of Indian country, fixing, according to the then existing 
treaties, the boundary line between Indian country and the 
United States. In this act, as in those which followed it, the 
term "Indian country" is used as descriptive of the country 
within the boundary lines of the Indian tribes. In 1799,52 and 
again in 1802,63 the boundary of Indian country was redefined 
by Congress to conform with new treaties. In each instance it 
was provided that a citizen or inhabitant of the United States 
committing a crime against a friendly Indian, or Indians within 
Indian country should be subject to the jurisdiction of the fed
eral courts. In both of these acts the words "Indian country" 
and "Indian territory" are used synonymously." 

te Treaty of January 21, 1785, with the Wiandot, Delaware, Chippawa, 
and Ottawa Nations, 7 Stat. 16; Treaty of November 28, 1785, with the 
Cherokees, 7 Stat. 18; Treaty of January 3, 1786, with the Choctaw 
Nation, 7 Stat. 21; Treaty of January 10, 1786, with the Chickasaw 
Nation, 7 Stat. 24; Treaty of January 9, 1789, with the Wyandot, Dela
ware, Ottawa, Chippawa, Pattawattima, and Sac Nations, 7 Stat. 28: 
Treaty of August 7, 1790, with the Creek Nation, 7 Stat. 35; Treaty of 
July 2, 1791, with the Cherokee Nation, 7 Stat. 39; Treaty of August 
3, 1795, with the Wyandots, Delawares, Shawanoes, Ottawas, Chipewas, 
Putawatimes, Miamis, Eel River, Weea's, Kickapoos, Piankashaws, and 
Kuskaskias, 7 Stat. 49 ; Treaty of October 2, 1798, with the ~herokee 
Nation, 7 Stat. 62; Treaty of Decemb<:>r 17, 1801, with the Chactaw 
Nation, 7 Stat. 66; Treaty of October 17, 1802, with the Choctaw Nation, 
7 Stat. 73; Treaty of November 3, 1804, with the Sac and Fox, 7 Stat. 
84 ; Treaty of July 4, 1805, with the Wyandot. Ottawa, Chippawa, Mun
see and Delaware, Shawanee, and Pottawatima Nations, 7 Stat. 87. See 
also Chapter 3, sees. 3A(2), 3A(3). 

41 It is interesting to note in this connection that some of the early 
Trade and Intercourse Acts contained a provision requiring a citizen or 
inhabitant of the United States to acquire a passport before going into 
the country securPd by treaty to the Indians. Act of May 19, 1796, 
1 Stat. 469; Act of March 3, 1799, 1 Stat. 743; Act of March 30, 1802, 
2 Stat. 139. The provision was modified in the Act of June 30, 1834, 4 
Stat. 729 so as not to apply to citizens of the United States. See Chap
ter 3, sec. 3A(3) ; Chapter 4, sec. 6. 

ts Treaty of January 21, 1785, with the Wiandot, Delaware, Chip
pawn, and Ottawa Nations, 7 Stat. 16; Treaty of November 28, 1785, with 
the Cherokees, 7 Stat. 18; Treaty of January 3, 1786, with the Choctaw 
Nation, 7 Stat. 21 ; Treaty of January 10, 1786, with the Chickasaw 
Nation, 7 Stat. 24; Treaty of January 31, 1786, with the Shawanoe Na
tion, 7 Stat. 26; Treaty of January 9, 1789, with the Wyandot, Delaware, 
Ottawa, Chippawa, Pattawattima, and Sac Nations, 7 Stat. 28; Treaty 
of August 7, 1790, with the Creek Nation, 7 Stat. 35; Treaty of July 2, 
1791, with the Cherokee Nation, 7 Stat. 39; Treaty of August 3, 1795, 
with the Wyandots, Delawares, Shawanoes, Ottawas, Chipewas, Puta
watimes, Miamis, Eel River, Weea's, Kickapoos, Piankashaws, and 
Kaskaskias, 7 Stat. 49. 

' 9 1 Stat. 137. 
oo 1 Stat. 329, similarly in the Act of March 3, 1799, 1 Stat. 743, and 

in Act of March 30, 1802, 2 Stat. 139. 
51 1 Stat. 469. 
152 Act of March 3, 1799, 1 Stat. 743. 
53 Act of March 30, 1802, 2 Stat. 139. 
"For a later meaning of the term "Indian territory" see Chapter 23. 

in international law in the case of newly acquired territories, 
where the laws of those territories continue in force until 
repealed or modified by the new sovereign. We find that Con
gress, when called upon to define Indian country in the Act of 
June 30, 1834,56 said: 

* "' * That all that part of the United States west of 
the Mississippi, and not within the states of Missouri 
and Louisiana, or the territory of Arkansas, and, also, 
tha t part of the United States east of the Mississippi 
river, and not within any state to which the Indian title 
has not been extinguished, for the purposes of this act, 
be taken and deemed to be the Indian country. 

Whether Indian reservations within the exterior boundaries 
of a state but exempted by treaty or statute from state jurisdic-
tion were included within the foregoing distinction is a question 
not free from doubt.157 Such doubts, however, were resolved by 
a series of judicial decisions ~nd by the failure to include sec
tion 1 of the Act of 1834 58 in the Revised Statutes, thereby 
repealing it.59 

No subsequent statutory definition of Indian country appears, 
though for purposes of defining federal criminal jurisdiction 
reference is made in numerous acts 60 to "Indian country." 

M 3 Stat. 383. 
66 4 Stat. 729. In the report of the Committee of Indian Affairs to the 

House of Representatives concerning, among others, this act we find the 
following interesting commentary suggesting a basis for the definition 
of Indian country as therein contained. 

The Indian country * • • will include all the territory of 
the United States west of the Mississippi, not within Louisiana, 
Missouri, and Arkansas, and those portions east of that river, and 
not within the limits of any State, to which the Indian title is 
not extinguished. The Southern Indian!'1 a re not embraced within 
it. Most of them have agreed to emigrate. To all their lands, 
with the exception of those of a part of a single tribe, the Indian 
title has been extinguished : and the States in which the Indians 
of that excepted tribe remain, have extended their laws over them. 

• • • • • 
This act is intended to apply to the whole Indian country, as 

defined in the first section. On the west side of the Mississippi 
its limits can only be changed by a legislative act; on the east 
side of that river it will continue to embrace only those sections 
of country not within any State to which the Indian title shall 
not be extinguished. The effect of the extinguishment of the 
Indian title to any portion of it, will be the exclusion of such 
portion from the Indian country. The limits of the Indian country 
will thus be rendered at all times obvious and certain. By the 
intercourse act of 1802, the boundary of the Indian country was 
a line of metes and bounds, variable from time to time by treaties. 
And, from the multiplicity of those treaties, it is now somewhat 
difficult to a'5certain what, at any given period, was the boundary 
or extent of the Indian country. (P. 10.) 

H. Rept. No. 474, 23d Cong., 1st sess., vol. 4, May 20, 1834. 
61 It was early held that lands in territorial status to which Indian 

title had not been extinguished and which were exempted by treaty or 
statute from state jurisdiction r emain Indian country within the meaning 
of the 1834 Act, notwithstanding the admission of the state into the 
Union. United States v. Brialeman, 7 Fed. 894 (D. C. Ore. 1881). 

68 4 Stat. 729. 
69 R. S. § 5596; Donnelly v. United States, 228 U. S. 243, 268 (1913). 
60 Act of March 27, 1854, 10 Stat. 269, 270 ; Act of February 18, 1875, 

18 Stat. 316, 318, R. S. § 2146, 25 U. S. C. 218. For statutes making it 
a criminal offense to introduce liquor into "Indian country" see Chapter 
17, sec. 3. 
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Notwithstanding the repeal of section 1 of the Act of 1834,61 the 
Supreme Com t, when called upon to determine whether certain 
land was Indian country, applied in a number of instances the 
definition contained therein. 82 

The first case 63 to reach the Supreme Court after the repeal of 
section 1 of the 1834 act involved the legality of the seizure of 
liquor by a military officer under the authority contained in the 
Act of 1834, as amended by the Act of 1864. The legality of the 
seizure depended on whether or not it was made in Indian 
country, the locus being at a point within the territory of Dakota. 
In an unusual opinion the Court, per Mr. Justice Miller, made 
the following observations : 

Notwithstanding the immense changes which have since 
taken place in the vast region covered by the act of 1834, 
by the extinguishment of Indian titles, the creation of 
Btates and the formation of territorial governments, Con
gress has not thought it necessary to make any new defi
nition of Indian country. Yet during all this time a large 
body of laws has been in existence, whose operation was 
confined to the Indian country, whatever that may be. 
And men have been punished by death, by fine, and by 
imprisonment, of which the courts who so punished them 
had no jurisdiction, if the offences were not committed in 
the Indian country as established by law. These facts 
afford the strongest presumption tl1at the Congress of the 
United States, and the judges who administered those 
laws, must have found in the definition of Indian country, 
in the act of 1834, such an adaptability to the altered cir
cumstances of what was then Indian country as to enable 
them to ascertain what it was at any time since then. 
(P. 207.) 

After analyzing the definition as contained in section 1 of the 
1834 Act the Court further said: 

* * * if the section be read as describing lands west 
of the Mississippi, outside of the States of Louisiana and 
Missouri, and of the Territory of Arkansas, and lands east 
of the Mississippi not included in any State, but lands 
alone to which the Indian title has not been extinguished, 
we have a description of the Indian country which was 
good then, and which is good now, and which is capable of 
easy application at any time. 

* * * • • 
It follows from this that all the country described by 

the act of 1834 as Indian country remains Indian country 
so long as the Indians r etain their original title to the 
soil, and ceases to be Indian country whenever they lose 
that title, in the absence of any different provision by 
treaty or by act of Congress. (Pp. 208-209.) 

In following the Bates decision, the courts have held that reser
vation lands to which Indian title has not been extinguished 
come within the definition of Indian country as contained in the 
1834 Act, whether situated within a territory & or state.66 

Ordinarily, Indian title is extinguished by cession under 
treaty or act of Congress, and the land ceases to be Indian coun
try when the cession becomes effective.00 Where the land, how
ever, is held by the United States in trust, to be sold for the 

e1 4 Stat. 729, 733. 
82 Bates v. Clark, 95 U. S. 204 (1877) ; Ex Parte Crow Dog, 109 U. S. 

556 (1883) ; United States v. LeBris, 121 U. S. 278 (1887) ; Clairmont v. 
United States, 225 U. S. 551 (1912). 

ea Bates v. OZark, 95 U. S. 204 (1887). 
M Ex Parte Crow Dog, 109 U. S. 556 (1883). 
06 United States v. LeBr,is, 121 U. S. 278 (1887). Of. United States v. 

Forty-Three Gallons of Whiskey, 108 U. S. 491 (1883) (holding that, by 
statute. ceded Indian lands may remain Indian country for the purpose 
of enforcing federal liquor laws) ; Clairmont v. United States, 225 U. S. 
551 (1912); Dick v. United States, 208 U. S. 340 (1908). 

00 UnitedJ States v. La Plant, 200 Fed. 92 (D. C. S. D. 1911) (holding 
that land held under "mere occupancy" ceased to be Indian reservation 
land when ceded, even before sale to private parties) ; United States v. 
Myers, 206 Fed. 387 (C. C. A. 8, 1913). 

benefit of the Indian tribe, the courts have held that it remains 
"Indian land" until actually sold.67 

The first important extension of the rule laid down in the Bates 
case occurred in 1913 in the case of Donnelly v. United States,68 

which involved the question of whether the jurisdiction of the 
United States extended to the crime of murder committed on an 
executive-order Indian reservation. In holding that federal 
criminal law was applicable, the Court said: 

It is contended for plaintiff in error that the term 
"Indian country" is confined to lands to which the Indians 
retain their original right of possession, and is not appli
cable to those set apart as an Indian reservation out of 
the public domain, and not previously occupied by the 
Indians. 

* * * In the Indian Intercourse Act of June 30, 1834, 
4 Stat. 729, c. 161, the first section defined the "Indian 
country" for the purposes of that act. But this section 
was not reenacted in the Revised Statutes, · and it was 
therefore repealed by § 5596, Rev. Stat. Ere parte Orow Dog, 
109 U. S. 556, 561; United States v. Le Bri s, 121 U. S. 278, 
280; Clairmont v. United States, 225 U. S. 551, 557. Under 
these decisions the definition as contained in the act of 
1834 may still "be referred to in connection with the pro
visions of its original context that remain in force, and 
may be considered in connection with the changes which 
have taken place in our situation, with a view of deter
mining from time to time what must be r egarded as 
Indian country where it is spoken of in the statutes." 
With reference to country that was formerly subject to 
the Indian occupancy, the cases cited furnish a criterion 
for determining what is "Indian country." But "the 
changes which have taken place in our situation" are so 
numerous and so material, that the term cannot now be 
confined to land formerly held by the Indians, and to 
which their title remains unextinguished. And, in our 
judgment, nothing can more appropriately be deemed 
"Indian country," within the meaning of those provisions 
of the Revised Statutes that relate to the regulation of 
the Indians and the government of the Indian country, 
than a tract of land that, being a part of the public domain, 
is lawfully set apart as an Indian reservation. (P. 268-
269.) 

In the same year, the Supreme Court in the case of United 
States v. Sandoval 69 held that the lands of the Pueblo Indians 
come within the definition of Indian country for the purpose of 
federal liquor regulation. The Pueblo lands were not, strictly 
speaking, a reservation, but were lands held by communal owner
ship in fee simple. It would seem that the term Indian country 
as applied to the Pueblos means any lands occupied by "dis
tinctly Indian communities" recognized and treated by the Gov
ernment as "dependent communities" entitled to its protection.70 

The foregoing decisions are concerned with lands in tribal 
tenure. While the Supreme Court in the Donnelly case elim
inated the necessity for original tribal title as a condition to 
the application of federal criminal law, it failed to consider the 
applicability of the category of .Indian country to the individual 
Indian holdings. 

Under the practice of allotting lands in severalty to indi
vidual Indians, title to the allotted land was held in trust by the 
Government for the benefit of the allottee, or vested in the 

s1 Ash Sheep co. v. United States, 252 U. S. 159 (1920), aff'g 250 Fed. 
591 (C. C. A. 9, 1918), and 254 Fed. 59 (C. C. A. 9, 1918). And see 
Chapter 15, sec. 21. 

as 228 U. S. 243 (1913). Accord: Pronovost v. United States, 232 
U. S. 487 (1914). ("An Indian reservation is Indian country.") 

69231 u.s. 28 (1913). 
7° For a fuller discussion of this case see Chapter 20, sec. 4. In holding 

that jurisdiction to punish the ·offense of larcency committed within 
a Pueblo resided in the Federal Government, the Court defined Indian 
country as "any unceded lands owned or occupied by an Indian nation 
or tribe of Indians." United States v. Chavez, 290 U. S. 357 (1933). 
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allottee · subject to a restraint against alienation. 
in either case tribal title is not involved. 

Obviously, 

By virtue of a series of murders committed on allotted lands, 
the Supreme Court was called upon to decide whether such lands 
were Indian country for the purpose of federal criminal juris
diction. In the case of United States v. Pelica;n,71 a case involv
ing the murder of an Indian upon a trust allotment, the court 
held that trust allotments retain, during the trust period, a 
distinctive Indian character, being devoted to "Indian occupancy 
under the limitations imposed by Federal legislation," and that 
they were embraced within the term "Indian country." 

~rhereafter in United States v. Ramsey 72 Indian country was 
held to include a restricted allotment as well, the court saying: 

The sole question for our determination, therefore, is 
whether the place of the crime is Indian country within 
the meaning of § 2145. The place is a tract of land con
stituting an Indian allotment, carved out of the Osage 
Indian reservation and conveyed in fee to the allottee 
named in the indictment, subject to a restriction against 

·alienation for a period of 25 years. That period has not 
elapsed, nor has the allottee ever received a certificate of 
competency authorizing her to sell. (P. 470.) 

* * * * * * * * it would be quite unreasonable to attribute to 
Congress an intention to extend the prote~tion of the crim
inal law to an Indian upon a trust allotment and withhold 
it from one upon a restricted allotment; and we find noth
ing in the nature of the subject matter or in the words of 
the statute which would justify us in •applying the term 
Indian country to one and not to the other. (Pp. 471-472.) 

been the protection of a dependent people. Indians in 
this colony have been afforded the same protection by the 
government as that given Indians in other settlements 
known as "reservations." Congress alone has the right 
to determine the manner in which this country's guardian
ship over the Indians shall be carried out, and it is im
material whether Congress designates a settlement as a 
"reservation" or "colony." 

* • • • • 
The Reno Colony has been validly set apart for the use 

of the Indians. It is under the superintendence of the 
Government. The Government retains title to the lands 
which it permits the Indians to occupy. * * * 

When we view the facts of this case in the light of the 
relationship which has long existed between the Govern
meut and the Indians-and which continues to date-it is 
uot reasonably possible to draw any distinction between 
this Indian "colony" and "Indian country." We conclude 
that§ 247 of Title 25, supra, does apply to the Reno Colony. 
(Pp. 537-539.) 74 

'l'he foregoing decisions leave open the question of whether an 
allotment within the exterior boundaries of an Indian reserva
tion which is held by the allottee in fee simple may be subject to 
the application of federal criminal law and tribal law, or whether 
such land is subject to the exclusive jurisdiction of the state.76 

Whether land acquired by the United States and used for 
Indiau purposes which do not involYe Indian occupancy right, 
c. g., school, hospital, or ageney sites not within a reservation, 
are "Iudian country" is a questou which has not been definitely 
settled by any court decisiou. Administrative practices and 

Thus, the application of Federal criminal law is extended to rulings, however, indicate 
cover lands to which the tribal title .has been extinguished and "In<liau country." 

76 

that such lands are not considered 

title has been vested in an indiYidual. 
The last important step in the application of Federal criminal 

law to lands in tribal tenure bas been to extend it to lands, wher
ever situated, which have been purchased by the Federal Gov
ernment and set a-part for Indian occu-panc~. 

In this connection it is well to note the illuminating opinion 
of Mr. Justice Black in the case of United States v. McGorwan,73 

holding that Indian country comprises lands wherever situated, 
which have been validly set apart for the use and occupancy of 
Indians. The Court declared : 

The Reno Indian Colony is composed of several hundred 
Indians residing on a tract of 28.38 acres of land owned 
by the United States and purchased out of funds appropri
ated by Congress in 1917 and in 1926. The purpose of 
Congress in creating this colony was to provide lands for 
needy I ndians scattered over the State of Nevada, and 
to equip and supervise these Indians in establishing a 
permanent settlement. 

The words "Indian country" have appeared in the stat
utes relating to Indians for more than a century. We 
must consider "the changes which have taken place in our 
situation, with a view of determining from time to time 
what must be regarded as Indian country where it is 
spoken of in the statutes." Also, due regard must be given 
to the fact that from an early period of our history, the 
Government has prescribed severe penalties to enforce laws 
regulating the sale of liquor on lands occupied by Indians 
under government supervision. Indians of the Reno 
Colony have been established in homes under the super
viFlion and guardianship of the United States. The policy 
of Congress, uniformly enforced through the decisions of 
this Conrt, has been to regulate the liquor traffic with In
dians occupying such a settlement. This protection is 
extended by the United States "over all dependent Indian 
("Ommunities within its borders, whether within its original 
territory or territory subsequently acquired, and whether 
within or withottt the limits ot a State." 

The fundamental consideration of both Congress and the 
Department of the Interior in establishing this colony has 

------
71232 U. S. 442 (1914). Of. United States v. Sutton, 215 U. S. 291 

(1909) ; Hallowell v. United States, 221 U. S. 317 (1911); JJJx Parte 
Van Moore, 221 Fed. 954 (D. C. S.D. 1915). 

'12271 U.S. 467 (1926). 
78 302 u. s. 535 (1938). 

74 It bas been indicated that in the light of the McGowan case lands 
purchased under the Indian Reorganization Act (Act of June 18, 1934, 48 
Stat. 984) not yet proclaimed a reservation or added to an existing 
reservation, are purchased for the purpose of being Indian reservations 
and that therefore the F ederal Government has law and order jurisdiction 
ov('r the lnUia.ns on such purchased lands pending the formal declaration 
of their reservation status. Memo. Sol. I. D., February 17, 1939. 

7G See Chapter 18. 
'0 The Solicitor for the Interior Department, after analyzing the 

McGowan case, commented: 

A legal situation similar to that presented by tbe Reno Indian 
colony has occurred in the case of some of the abandoned mil~tary 
reservations which were turned over to this Department for 
Indian school purposes under the act of July 31. 1882 (22 Stat. 
181. 25 U. S. C. A. sec. 276), and which have been accepted as 
Indian reservations. In these instances title to the land was 
held by the United States without any formal trust designation, 
but the land was occupied by Indians whose occupancy rights 
came to be recognized by Congress and by the Department. Ex
amples are the Fort Bidwell and Foet Mohave reservations, in 
dealing with which Congress expressly referred to the rights of 
the Indians in the reservations. (See act of January 27, 1913, 
37 Stat. 652. and act of June 25, 1910, 36 Stat. 855, 858.) An
other example is the Fort Totten Reservation which was recog
nized in the act of April 27, 1904 (33 Stat. 319) as part of the 
Devils Lake Indian Reservation and belonging to the Indians 
residing on the reservation. In the case or LaDuke v. Melin, 
45 N. D. 349, 177 N. W. 673. the court reviewed the history of this 
military reservation devoted to Indian school purposes and ac
knowledged the fact that it might be considered an "Indian 
reservation." 

These examples demonstrate that lands held by the United 
States without a declaration of trust and used for school or other 
institutional purposes may be considered Indian reservation, 
wl1ere Indian communities have occupancy rights in the land. 
ThPy point the diF<tinction between this type of land and lands 
held exclusively by the United States for institutional purposes 
where there al·e no Indian resioents nor Indian occupancy rights. 
The latter class of lands is best illustrated by the nonreserva
tion schools and hospitals which th(' Department has its<>lf n ot 
classified n~ Indian reservations. (Of. Handbook of October 15, 
1929. "General Data concerning Indian Reservations.") 

Another way of demonstrating this conclusion is by reference 
to the general proposition that Indian country is country where 
not only Federal Jaws but also Indian laws and customs apply. 
It is apparent that Indian laws apply only in areas occupied by 
Indian groups and communities and not to lands held for Federal 
institutions in Pierre, Phoenix, or any other non-Indian com
munity. 

In brief. my conclusion is that lands held by the United States 
and purchased for the purpose of establishing Federal institutions 
for Indian welfare are not Indian country nor Indian reservations 
unless an Indian tribE> or group l1as occuprmc.v rights in the land. 
Such land~ may be "reservations of the United States" as. for 
E-xample, tbat term is used in right-of-way statutes (Memo. 
Solicitor. I. D., July 1, 1938), but they would not be "Indian 
reservations." 

Memo. Sol. I. D., July 9, 1940. 
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SECTION 1. THE DEVELOPMENT OF THE INDIAN SERVICE 

A. ESTABLISHMENT 

The relations of the United States with the Indians generally 
have been through designated administrative agencies, and it is 
therefore important to examine the structure, guiding policy, 
and manner of functioning of these agencies at various periods. 

As a general rule, the Crown and the colonies regulated inter
course between their own subjects and the Indians, but wade 
no attempt to govern the internal relations of Indian tribes. 1 

After the French and Indian War, and prior to the adoption 
of the Constitution, two superintendencies of Indian affairs 
were created- one for the northern and one for the southern 

By a general ordinance for · the regulation of Indian affairs 
of August 7, 1786,7 the Congress of the Confederation followed 
the colomal precedent and established two departments-the 
northern, north of the Ohio River, and west of the Hudson River. 
and the southern, south of the Ohio River. At the head of 
each was placed a superintendent under the control of and 
reporting to the Secretary of War. Each had power to grant 
licenses to trade and live with the Indians. 

This ordinance remained partially in force after the adoption 
of the Constitution of the United States.8 

On August 7, 1789,9 early in the first Congress, the War Depart-
colonies. The superintendents were in effect ambassadors, a ment was established, upon whose Secretary devolved all matters 
role whiCh to a limited extent superintendents fill today. Their relative to Indian affairs as were "* * * entrusted to him by 
duties consisted of observing events, negotiating treaties, and the President of the United States, agreeably to the Constitu
generally keeping peace between Indians and the border tion * * * , 
settlers.2 

The first Congress and the first President recognized the need 
On July 12, 1775,3 the Continental Congress, as one of its 

all for remedying a problem of conflict of Indian and white interests, 
first acts, and exercising definite governmenta l power for 

serious even then.10 

the colonies, declared its jurisdiction over Indian tribes by 
creating three departments of Indian affairs-northern, south- On August 20, 1789,

11 
5 months after the first Congress con-

ern, and middle;- at the head of each were placed commissioners, vened, it appropriated $20,000 for "negotiating and treating with 
five for the southern, three (later four) 4 for the northern, and the Indian tribes," the first of a long series of appropriations for 
three for the middle department. Their duties were "* * * that purpose. 
to treat with the Indians * * * in order to preserve peace On September 11, 1789/2 in an early act establishing the salaries 
and friendship with the said Indians and to prevent their taking of executive officers of the Government, Congress began the policy 
any part in the present commotions." 6 The duties of the com- of making the governor of a territory superintendent of Indian 
missioners did not differ from those of the colonial superintend- affairs in that jurisdiction by appropriating $2,000 to "the Gov
ents but their status as official representatives of a new govern- ernor of the western territory, for his salary as such, and for 
ment, not the Crown, did. 

The importance of these offices is indicated by the fact that 
the commissioners of the middle departmen unanimously elected 
on July 12, 1775, were· Benjamin Franklin, Patrick Henry, and 
James Wilson.0 

1 Schmeckebier, The Office of Indian Affairs, Its History, Activities, and 
Organization (1927), p. 12. 

2 Ibid. 
3 Jour. Cont. Cong. (Library of Congress ed.), vol. II, p. 175. 
' Ibid., p. 183. 
6 Ibid., p. 175. 
6 Ibid., p. 183. 

2677851--41--3 

7 Jour. Cont. Cong. (Library of Congress ed.), vol. XXXI, p. 491. 
s The Act of September J 1, 1789, 1 Stat. 67, 68, refers to 

"* • superintendent of Indian affairs in the northern depart-
ment, * *." The Intercourse Act of July 22, 1790, 1 Stat. 137, men-
tions "* • • the superintendent of the department • • • ." 

9 Act of August 7, 1789, 1 Stat. 49, 50. 
10 See Schmeckebier, op. cit., pp. 18- 19 for Washington's statement to 

the Senate on broken treaties: "* * • the treaty with the Chero
kees has been entirely violated by the disorderly white people on the 
frontiers of North Carolina." (Annals of Congress, 1st Cong., 1st sess., 
p. 66). 

11 Act of August 20, 1789, 1 Stat. 54. 
12 Act of September 11, 1789, 1 Stat. 67, 68. 

9 
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discharging the duties of superintendent of Indian affairs in the civilization fund 26 under departmental regulations, the examina
northern department * * * " 18 tion of claims arising out of laws regulating intercourse with 

In 1790, Congress, exercising its power under the commerce Indian tribes, and routine office correspondence.27 

clause of the Constitution, passed the first act "* * * to His staff consisted of a chief clerk and one assistant."" His rep-
regulate trade and intercourse with the Indian tribes" 14 which resentat1·ves in the field included. superintendents, agents, and 
provided for licensing of Indian traders, and conferred extensive subagents.2u 
regulatory powers on the President. This temporary act was 
renewed with modifications until 1802 when the first permanent 
Intercourse Act was passed.15 

The first specific appropriation for Indian affairs appears in 
the Act of December 23, 1791.16 The sum of $39,424.71 was ap
propriated "For defraying all expenses incident to the Indian 
department/7 authorized by law, * * *" 

'l'he Treasury Department was given responsibility for the 
purchase of Indian goods as well as other War Department sup
plies by the Act of May 8, 1792.18 

Trading houses under Government ownership were maintained 
from 1796 19 to 1822.20 Their function was to supply the Indians 
with necessary goods at a fair price, and offer a fair price for 
their furs in exchange.21 The agents were appointed by the 
President and responsible to him. Their accounts were trans
mitted to the Secretary of the Treasury. 

The office of Superintendent of Indian Trade was set up in 
1806.22 ~'he superintendent, like the agent for each trading 
house, was appointed by the President. His duties were, among 
other things, "* * * to purchase and take charge of all goods 
intended for trade with the Indian nations * * * and to 
transmit the same to such places as he shall be directed by the 
President." 23 

, 

After the abolition of the office of Superintendent of Indian 
Trade in 1822,24 Secretary of War Calhoun created the Bureau 
of Indian Affairs by order of March 11, 1824,25 and placed at its 
head Thomas L. McKenney who had formerly been superintendent 
of Indian trade. His duties included the administration of the 

13 As new territories were created, the governor was often madQ, ew 
officio, superintendent of Indian affairs, a position which he generally 
held until the territory became a state; in some cases, however, the 
duties of the superintendent were transferred before statehood, to one ot 
the general superintendencies in the Indian Service or to the Washington 
Office. (Schmeckebier, op. cit., p. 19.) 

In 1867, at the time the Indian Peace Commission was created (Act 
of July 20, 1867, 15 Stat. 17) there were four territories whose gov
ernors were also superintendents of Indian affairs, ew officio-Colorado. 
Dakota, Idaho, Montana (Schmeckebier, op. cit., p. 52). The Peace 
Commission in its report strongly urged that those governors be divested 
of their duties as superintendent. (Report of Commissioner of Indian 
Affairs (1868) p. 48.) 

H Act of July 22, 1790, 1 Stat. 137, in force for 2 years. 
15 Act of March 30, 1802, 2 Stat. 139. For a summary of these acts, 

see Chapter 4, sees. 2 and 3. See also Chapter 16. 
1~ 1 Stat. 226, 228. 
17 This is the first mention in an appropriation act of the existence of 

an "Indian department." 
18 1 Stat. 279. 
19 Act of April 18, 1796, 1 Stat. 452. This act was a temporary meas

ure reenacted every 2 or 3 years up to the abolition of Government trad
ing houRes in 1822. See Chapter 16. 

20 Abolished by Act of May 6, 1822, 3 Stat. 679. 
21 ''In several of his annual addresses to Congress, Washington bad 

s1rong'y urged the establishment of trading houses by the Government, 
in order to protect the Indians from the practices of private traders. 
• * *" (Schmeckebier, oP. cit., p. 23. See also pp. 20-22.) 

22 Ad of April 21, 1806, 2 Stat. 402. 
23 Iuirl., sec. 2. Appropriation acts indicate the expansion of the office 

of Inclhn trad~ by providing for compensation of additional clerks. 
E. g., Act of March 3, 1800, 2 Stat. 544 ; Act of February 26, 1810, 2 
Stat. 5:;7, 559. 

24 Act of May 6, 1822, 3 Stat. 679. 
25 H. Doc. No. 146, 19th Cong., 1st sess., p. 6. 

B. DEVELOPMENT 

The period between 1824 and 1832, when the statutory office of 
Commissioner of Indian Affairs in the War Department was 
established, appears to have been one of confusion in the Bureau 
of Indian Affairs.30 

By Act of July 9, 1832,31 Congress authorized the President to 
appoint, with the consent of the Senate, a Commissioner of Indian 
Affairs who was to have "* * * the direction and manage
ment of all Indian affairs, and of all matters arising out of Indian 
relations * * * " He was under the direction of the Secre
tary of War and subject to the regulations prescribed by the 
President. 

The number of clerks was not specified. The Secretary of War 
was empowered to transfer or appoint the necessary number of 
clerks "* * * so as not to increase the numb~r now em
ployed * * *" 32 by the department. 

Two years later the Act of June 30, 1834,38 since considered 
the organic law of the Indian Office,34 was passed "to provide for 
the organization of the department of Indian affairs." This 
statute established certain agencies and abolished others. It 
provided for the employment of subagents, interpreters, and other 
employees, the payment of annuities, the purchase and distribu
tion of supplies, etc. It was in effect, a reorganization of the 
field force of the War Department having charge of Indian 
affairs,35 and in no way altered the power of the Se~retary of War 
or the Commissioner,S6 or changed the status of the Bureau of 
Indian Affairs in the War Department. 37 

Subsequent appropriation acts provided for the hiring of addi
tional personnel.88 

Under section 5 of the Act of March 3, 1849,89 by which the 
Home Department of the Interior was established, th~ Bureau 

26 Act of March 3, 1819, 3 Stat. 516, provided a permanent annual 
appropriation 0:1' $10,000 for "* * * introducing among them [the 
Indians] the habits and arts of civilization * * *"; repealed by Act 
of February 14, 1873, c. 138, 17 Stat. 437, 461. For further discussion 
see Chapter 12, sec. 2A. ' 

27 Report of the Commissioner of Indian Affairs, 1932, p. 1. Hereafter 
in this chapter these reports will be referred to as "Rep. Corum. Ind. Atf." 

28 Schmeckebier, op. cit., p. 27. Act of March 2, 1827, 4 Stat. 233, 
provides for one clerk in the Bureau of Indian Affairs. Act of February 
12, 1828, 4 Stat. 247, for one clerk and messengers. 

29 Rep. Corum. Ind. Aff., 1932, p. 1. 
30 Schmeckebier, op. cit., p. 27 quotes Schoolcraft (Personal Memoirs, 

1828, p. 319) on tlw "derangements in the fiscal affairs of the Indian 
departmPnt • there is a screw loose in the public machinery 
somewhere." 

31 4 Stat. 564, R. S. § 462-463, 25 U. S. C. 1-2. 
32 Ibid., sec. 2. 
aa 4 Stat. 735. 
34 See Rep. Corum. Ind. Aff., 1932, p. 1. 
35 Kinney, A Continent Lost-A Civilization Won (1937), p. 104. 
36 Schme<kebier, op. cu-., p. 28. 
37 Congress continued to pass appropriation acts for the "Indian depart

ment" as it had since 1791 (Act of December 23, 1791, 1 Stat. 226, 228 ; 
see e. g. Act of January 27, 1835, 4 Stat. 746), and to allow compensation 
for the Commission<'r of Indian Affairs and his clerks (Act of March 3, 
1835, 4 Stat. 760). 

38 See e. g. Act of May 9, 1836, 5 Stat. 26; Joint Resolution of May 2, 
1840, 5 Stat. 409. 

39 9 Stat. 395, R. S § 441, 5 U. S. C. 485. 

• 
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of Indian Affairs passed from military to civil control. This act 
1 

In 1869/4 to correct mismanagement in the purchase and han
provided: "That the Secretary of the Interior shall exercise the dling of Indian supplies, the Board of Indian Commissioners was 
supervisory and appellate powers now exercised by the Secretary created, to be appointed by, and report to, the President. It was 

of the War Department, in relation to all the acts of the Com
missioner of Indian Affairs." 

The administration of Indian affairs was not markedly affected 
by this transfer, because as early as 1834 the office was essentially 
a civilian bureau.40 Army officers continued to be employed 
occasionally as agents.41 

After 1849 Congress debated for years the expediency of trans
ferring the Indian Bureau back to the ·war Department.42 Con
stant fluctuations of responsibility between the two departments 
ensued. 43 

40 Administra1ion of the Indian Office (Bureau of Municipal Research 
Publication No. 65) (1915), p. 13. 

41 Schmeckebier, op. cit., p. 43. By Act of July 15, 1870, 16 Stat. 315, 
319, Congress prohibited the appointment of the military officers to civil 
posts unless commissions were vacated. 

However, the exception later made affecting Indian agencies appears 
to be a survival of the period of military control. By Act of July 13, 
1892, c. 164, sec. 1, 27 Stat. 120 ; Act of July 1, 1898, c. 545, sec. 1, 30 
Stat. 571, 573, R. S. § 2062, 25 U. S. C. 27. 

The President may detail officers of the United States Army to 
act as Indian agents at such agencies as in the opinion of the 
President may require the presence of any Army officer, and while 
acting as Indian agents such officers shaH be under the orders 
and direction of the Secretary of the Interior. 

(From 25 U. S. C. 27). 
42 Administration of the Indian Office (Bureau of Municipal Research 

Publication No. 65) (1915), p. 13; Schmeckebier, op. cit., pp. 50, 51. 
In 1867, a commission appointed by Congress (Pub. Res. of March 3, 

1865, 13 Stat. 572) to inquire into civil and military authority over 
Indians reported, 

* * The question whether the Indian bureau should be 
placed under the War Department or retained in the Department 
of the Interior is one of considerable importance, and both sides 
have very warm advocates. * * * (P. 6.) 

(Sen. Rept. No. 156, 39th Cong., 2d scss., pp. 3- 8.) 
Commissioner of Indian Affairs Taylor in his report of 1868 gave 11 

reasons for his vigorous opposition to the transfer. He held, among 
other things, that the professed Indian policy was peace, but transfer 
was tantamount to perpetual war. 

* * * I cannot for the life of me perceive the propriety or the 
efficacy of employing the military instead of the civil departments, 
unless it is intended to adopt the Mohammedan motto, and pro
claim to these people "Death or the Koran." (P. 10.) 

On January 7, 1868, the Peace Commission (appointed by Act of 
July 20, 1867, 15 Stat. 17) r ecommended that "* * Indian affairs 
be committed to an independent bureau or department." (Rep. Comm. 
Ind. Aff., 1868, p. 48.) However, at the end of the same year (October 9, 
1868) in a supplementary report to the President it stated, 

* * • in the opinion of this commission the Bureau of Indian 
Affairs should be transferred from the Department of the Interior 
to the Department of War. 

(Rep. Comm. Ind. Aff., 1868, p. 372). 
43 Administration of the Indian Office (Bureau of Municipal Research 

Publication (No. 65) (1915), p. 13. 
Excerpts from official reports reveal this conflict. E. g., Commissioner 

)1anypenny in his report for 1854 states : 
Occasions frequently arise in our intercourse with the Indians 

requiring the employment of force, * * *. The Indian Bureau 
would be relieved from embarrassment, and rendered more ef
ficient, if, in such cases, the department had the direct control 
of the means necessary to execute its own orders. (P. 17.) 

In Secretary of Interior Harlan's introduction to the Report of the Com
missioner of Indian Affairs for 1865, be states that: 

On taking charge of this department on the 15th day of May last, 
the relations of ollicers respectively engaged in the military and 
civil departments in the Indian country were in an unsatisfactory 
condition. A supposed conflict of jurisdiction and a want of 
confidence in each other led to mutual criminations, whereby the 
success of military operations against hostile tribes and the exe
cution of the policy of this department were seriously impeded. 
Upon conferring with the War Department, it was informally 
agreed that the agents and officers under the control of the Secre
tary of the Interior should bold no intrrcourse, except through the 
military authorities, with tribes of Indians against whom hostile 
measures were in progress; and that the military authorities 

composed of not more than 10 "men eminent for intelligence and 
philanthropy, to serve without pecuniary compensation * * *" 
and exercise joint control with the Secretary of the Interior over 
the appropriations in that act. By Act of July 15, 1870/5 the 
Board was empowered "* * * to supervise all expenditures 
of money appropriated for the benefit of Indians * * * and 
to inspect all goods purchased for said Indians * * . *." Al
though the Board was entirely independent of the Bureau of 
Indian .Affairs, it studied and advised on important questions of 
Indian policy.40 

This Board was abolished by Executive Order 6145, May 25, 
1H33,·n which provided that the Board's affairs be wound up by 
the Secretary of tl.te Interior, and that its records, property, and 
personnel be transferred to, or remain under, his supervision. 

By title 5, section 485, of the United· States Code/8 the Secre
tary of the Interior now has supervision over " * * * public 
business relating to * * * The Indians," and by title 25, 
section 2, of the United States Code,49 the Commissioner of 
Indian affairs over "* * ··· the management of all Indian 
affairs and of all matters arising out of Indian relations * * *" 
under the direction of the Secretary of the Interior and accord
ing to regulations prescribed by the President. 

C. LIST OF COMMISSIONERS 

Prior to 1832, the Secretary of War was chief officer in charge 
of Indian matters. From 1806 to 1822 he had the advice of the 
Superintendent of Indian Trade, and from 1824 to 1832 of the 
three successive heads of the new Bureau of Indian Affairs
Thomas L. McKenney (1824-30); SamuelS. Hamilton (1830--31); 
Elbert Herring (1831-32). Herring became first Commissioner 
of Indian Affairs in 1832.50 

In the 108 years following the establishment of the office of 
Commissioner of Indian Affairs, that post has been held by 
some 32 individuals representing a wide range of variation in 
their outlook upon the responsibilities and opportunities of that 
office. These individuals have set forth in the Commissioners' 
Annual Reports 51 and in unofficial writings 52 their views on 
the Indian question, and these expressions are in many ways 
the most useful guides to the variations of Government Indian 
policy. 

In tracing prevailing policies for a particular period, the 
following list 53 of Commissioners of Indian Affairs, with the 
Secretaries and Presidents under whom they served, may prove 
useful: 

should refrain from interference with such agents and officers in 
their relations with all other tribes, except to afford the neces
sary aid for the enforcement of the regulations of this department. 
• * * (P. iv.) 

44 R. S. § 2039, 25 U. S. C. 21, derived from Act of April 10, 1869, 16 
Stat. 13, 40, and Act of July 15, 1870, sec. 3, 16 Stat. 335, 360. See 
Ryan v. United States, 8 C. Cls. 265 (1872). 

45 16 Stat. 335, 360. 
4.6 Schmeckebier, op. oit., p. 57. 
47 See 25 U. S. C. 21. 
48 R. S. § 441, derived from Act of March 3, 1849, c. 108, 9 Stat. 395. 
49 R. S. § 463, derived from Act of July 9, 1832, c. 174, sec. -1, 4 Stat. 

564 and Act of July 27, 1868, c. 259, sec. 1, 15 Stat. 228. 
6 o Schmeckebier, op. cit., pp. 26-27 ; Kinney, op. cit., p. 102. 
51 The heads of the Bureau of Indian Affairs also reported annually 

to the Secretary of War from 1824 to 1832. 
62 Walker, Tbe Indian Question (1874) ; Manypenny, Our Indian Wards 

(1880) ; Leupp, The Indian and His Problem (1910). 
53 Rep. Comm. Ind. .Aff., 1932, pp. 1-2. 
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Commissioners of Indian Affairs Commissioners of Indian Affairs--Continued 

Commissioner Date Secretary President Commissioner Date Secretary President 

Herring, Elbert_ _______ July 10,1832 Cass 1 _ ____ _ _ ____ ___ ___ .Jackson. Walker, Francis A ___ __ Nov. 21, 1871 Delano _______ ____ _____ Do. Harris, Carey A __ _____ July 4, 1836 Cas<; 1 and Poinsett 1_ . Do. Smith, Edward p _____ Mar. 20. 1873 Delano and Chandler . Do. Crawford, T. Hartley __ Oct. 22,1838 Poinsett 1 to Marcy 1 __ Van Buren. Smith, John Q ___ ___ ___ Dec. 11,1875 Chandler and Schurz _ Do. Mcdill, William . _____ _ Oct. 28,1845 Marcy 1 and Ewmg ! __ Polk. Hayt, Ezra A _____ ___ __ Sept. 27, 1877 Schurz ___ _ -- -- -- ______ Hayes. Brown, Orlando _____ __ May 31,1849 Ewing ____ ------------ Taylor. Trowbridge, R. E ____ _ Mar. 15, 18BO ____ . do _____ __ _____ _____ Do. Lea, Luke ____ __ __ _____ July 1,1850 Ewing to Stuart _______ Taylor and Fill- Price, Hiram ________ __ May 4, 1881 Kirkwood and Teller .. Garfield. 
more. Atkins, John D. C __ __ _ Mar. 21, 1885 Lamar __ ---- - -- ------- Cleveland. Manypenny, George Mar. 24, 1853 McClelland and Pierre. Oberly, John H _____ ___ Oct. 10, 1888 Vilas ___ ______ _________ Do. w. Thompson. Morgan, Thomas J __ __ June 10, 1889 Noble _____ _________ ___ Harrison. Denver, James vV __ ___ Apr. 17, 1857 Thompson ____ ___ _____ Buchanan. Browning, Daniel M _ . Apr. 17, 1893 Smith and Francis ____ Cleveland. Mix, Charles E ____ ____ June 14,1858 _ ____ do ____ ___ ____ ---- __ Do. Jones, William A ...... May 3,1897 Bliss and Hitchcock .. McKinley. Denver. James W . .... . Nov. 8,18.58 _____ do _______ ____ _ ----- Do. Leupp, Francis E _____ Dec. 7,1904 Hitchcock, Garfield Roosevelt. Greenwood, Alfred B .. May 4,1859 __ ___ do·- -- -~ - -- __ ------ Do. and Ballinger. Dole, William p _____ __ Mar. 13, 1861 Smith to Harlan. _____ Linr,oln. Valentine, Robt. G ____ June 16,1909 Ballinger, Fisher ___ ___ T aft. Cooley, Dennis N _____ July 10, 1865 Harlan and Browning_ Johnson. Sells, Cato __ ________ ___ June 2, 1913 Lane and Payne ______ Wilson. Bogy, Lewis V ______ __ Nov. 1,1866 Browning ___ ___ _______ Do. Burke, Charles H ____ _ Apr. 1,1921 Fall, "\\rork, West, Harding, Coolidge. Taylor, Nathaniel G ___ Mar. 29,1867 Browning and Cox ____ Do. Wilbur. Parker, Ely S ___ ____ ___ Apr. 21,1869 Cox and Delano _______ Grant. .Rhoads, Charles J_ __ __ July 1, 1929 Wilbur ____ ____ ___ _____ lloover . 

1 Secretaries of War. Collier, John ____ ______ Apr. 21,1933 Ickes ___ ______ ___ __ __ __ Roosevelt. 
2 Ewing and all following, Secretaries of the Interior. 

SECTION 2. THE DEVELOPMENT OF INDIAN SERVICE POLICIES 

The history of Indian Service policies is the story of the 
rise and decline of a system of paternalism for which it is diffi
cult to find a parallel in American history. The Indian Service 
begins as a diplomatic service handling negotiations betw'een the 
United States and the Indian nations and tribes, characterized 
by Chief Justice Marshall as "domestic dependent nations." li4 

By a process of jurisdictional aggrandisement, on the one hand, 
and voluntary surrenders of tribal powers, on the other, the 
Indian Service reached the point where nearly every aspect of 
Indian life was subject to the almost uncontrolled discretion of 
Indian Service officials. 55 In recent years there has been a marked 
reversal of these tendencies. 

McKenney early foresaw the problem of the returned s tudent, 
and recommended that-

* * * as these youths are qualified to enter upon a 
course of civilized life, sections of land be given to them, 
and a suitable present to commence with, of agricultural or 
other implements suited to the occupations in which they 
may be disposed, respectively, to engage. They will then 
have become an "intermediate link between our own citi
zens, and our wandering neighbors, softening the shades 
of each, and enjoying the confidence of both." 62 

Samuel S. Hamilton, in his only report 63 as head of the Bureau 
of Indian Affairs, recommended in 1830 that with "* * * the 

The reports of various Commissioners of Indian Affairs give increase of our population, and the consequent extension of our 
the most graphic chronological insight into changing adminis- settlements, * * *" the act to regulate trade and intercourse 
trative policies. with the Indian tribes, passed in 1802, be revised, and the line 

A. THE PERIOD FROM 1825 TO 1850 

In 1825 Thomas L. McKenney, as head of the new Bureau of 
Indian Affairs so in his first brief report 67 to the Secretary of 
War, wrote, regarding those Indians whose titles to land had 
been extinguished and who had elected to remove, that it was 
" * * * the policy of the Government to guarantee to them 
lasting and undisturbed possession" of their new land beyond the 
boundaries of Missouri and Arkansas. 

The extent to which this policy was carried into effect is else
where discussed.58 

In his lengthier report for 1826,69 McKenney, in urging in
creased appropriations for the support of Indian schools,60 was 
firmly convinced of-

* * * the vast benefits which the Indian children are 
<leriving from these establishments; and which go further, 
iu my opinion, towards securing our borders from blood
sllcd, and keeping the peace among the Indians them
selves, and attaching them to us, than would the physical 
force of our Army, if employed exclusively towards the 
nccomplishment of those objects.61 

------
64 See Chapter 14, sec. 6. 
fiG A discussion of the subjects of Indian administrative power will be 

found in Chapters 5, 8, 11, 12, 15, 16, 17. 
00 The head of the Bureau of Indian Affairs was not denominated Com-

missionr t· until 1832. 
57 Annunl R0port for 1825, Office of Indian Affairs, p. 91. 
58 See Chapter 3, sec. 4E, and Chapter 15, sees. 5, 21. 
5o Annual Report for 1826, Office of Indian Affairs, p. 508. 
oo In the yrars immediately following, reports devote a section to the 

increase in school attendance as an indication of civilization. 
e1 Annual Report for 1826, Office of Indian Affairs, p. 508. Compare 

this early attitude regarding the use of the military, with that expressed 
by Commissioner Walker in 1872, infra. 

setting the Indian boundary by that act be redefined. This 
recommendation, repeated in 1831, was finally acted upon in the 
Intercourse Act of 1834.64 

Elbert Herring, who headed the Bureau of Indian Affairs for 
1 year, and subsequently became its first Commissioner, com
mended the Government's recent policy of removal as the only 
means of checking the complete disintegration of the Indian 
tribes. 

* * * tribes numerous and powerful have disappeared 
from among us in a ratio of decrease, ominous to the exist
ence of those that still remain, unless counteracted by the 
substitution of some principle sufficiently potent to check 
the tendencies to decay and dissolution. This salutary 
principle exists in the system of removal ; of change of 
residence; of settlement in territories exclusively their 
own, and u.uder the protection of the United States; con
nected with the benign influences of education and instruc
tion in agriculture and the several mechanic arts, whereby 
social is distinguished from savage life.65 

In his report for 1832 as Commissioner of Indian Affairs, 
Herring again commends the policy of removal in exalted terms : 

* * * In the consummation of this grand and sacred 
object rests the sole chance of averting Indian annihila
tion. Founded in pure and disinterested motives, may it 
meet the approval of heaven, by the complete attainment 
of its beneficent ends! 66 

62 Ibid., p. 508. 
63 Annual Report for 1830, Superintendent of Indian Affairs, p. 163. 
64 Act of June 30, 1834, 4 Stat. 729. See sec. 1A, and fns. 14 and 15, 

supra, and see Chapter 1, sec. 3 ; Chapter 4, sec. 6. 
65 Annual Report for 1831, Indian Bureau, p. 172. 
66 Annual Report for 1832, Office of Indian Affairs, p. 160. 
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In this report appears the first mention of Yaccina tion as a 
health measure fOl' the benefit of the Indians, aud the employ
ment of physicians by the Bureau.67 

In 1833 appears the first mention in CommissioJ?er:::;' reports of 
the need among Indian tribes for 

* * * something, however simple, in the shape of a 
code of laws, suited to their wants, * * * devised and 
submitted for their adoption, to obviate the inconveniences, 
and secure the benefits incident thereto, in the relations 
that are springing up under the fostering care of the 
Government. * * * 68 

Jacksonian policy 60 was reflected in the increasing emphasis 
in commissioners' reports on the use of the military to effect 
what began as voluntary removal. In his report for 1834, 
apropos of the failure of the Cherokee to date to sign a treaty 
of removal, Commissioner Herring wrote : 

* * * Should occasion call for it, the military will be 
ordered out for the protection of those who decide on 
emigration, and of the emigrating officers of Government 
f>ngaged in this hazardous and responsible service.70 

Iu 1835 he wrote : 

There has been no intermission of exertion to indue<' 
the remontl of the Cherokees to the west of the Missis
:-;ippi, in conformity with the policy adopted by the 
Go,·ernment * * *.71 

In 1836 the new Commissioner of Indian Affairs, Carey A. 
Harris, wrote : 

The remoYal of the Creek Indians, like that of th<> 
Remiuoles, was made a military operation on the com
mission by them of hostile acts. * * * 72 

'l'. Hartley Crawford, iu his first report as Commissioner of 
Indian Affairs for 1838,73 apropos of removal, states that for 
the mo t part it has been peaceful, including that of the Chero
kees. However, the "indisposition" of the Pottawatomies "to 
comply with their engagements" caused the agent 

on the application of the white settlers, to call upon the 
Governor of Indiana for a military force to repress any 
outbreak that might occur. The Governor authorized 
General John Tipton to accept the services of one hun
dred volunteers; who raised them, and used their services 

. iu the collection and removal of the Pottawatomies.74 

Commissioner Crawford urged that some evidence of title 
to lands granted to them in the West be given Indians on 
removal.76 

67 Ibid., p. 162. For a discussion of federal health services, see Chapter 
12, sec. 3. 

68 Rep. Comm. Ind. Aft, 1833, p. 186. Some of the tribes, notably the 
Five Civilized Tribes. early adopted their own code of laws. In 1882. 
Commissioner Price tells of the preparation and submission by the Pot
tawatomies of their own code of laws to the department for approval. 
(Rep. Comm. Ind. A1f., 1882, p. VIII.) 

eo See Chapter 3, sec. 4E. Commenting on the situation that arose with 
the elPction of President Jacl.:son, Schmeckebier writes: 

The election of Jackson to the Presidency in 1828 resulted in a 
definite change in the Indian policy in regard to removal. Both 
Monroe and Adams had adopted the policy of voluntary emigration, 
but JackRon was determined to use force if necessary. A mere 
rpading of thE' statutt:>s and the treaties would indicate no definite 
change, but when the method of obtaining the treaties is taken into 
considerntion it is easy to SE'e that the g-overnmE>nt was determined 
to use any pressure necessary to accomplish its ends. 

( Schmeckebier, op. cit., p. 33.) 
7o Rep. Comm. Ind. Aff., 1834, p. 243. 
71 Rep. Comm. Ind. A1f., 1835, p. 262. 
72 RPp. Comm. Ind. A1f., 1836, p. 368. 
'" Rep. Comm. Ind. ,41f., 1838. 
74 Ibid., p. 413. 
75 fbid., p. 414. 

In the field of education he reports: 

The principal lever by which Indians are to be lifted out 
of tl1e mire of folly and vice in which they are sunk, is 
education. * * * To teach a savage man to read, 
while he <.:ontinues a savage in all else, is to throw seed 
on a rock. * * * Manual-labor schools are what the 
Indian condition calls for. 76 

'I'he educational policy of civilizing the Indians through manual 
training in agriculture and the "mechanic arts" became the 
accepted policy of the Indian office.77 

The problem of the Indian field agent who becomes too closely 
identified with a particular tribe attracted concern. "Is there 
not some hazard of his becoming attached to their particular 
interests * * *?" 78 "By transferring them from one position 
to another," Commissioner Crawford wrote, "as frequently as 
may be regarded proper, they will be cut off from the strong 
enlistment of their feelings * * *." 70 

Vaccination for smallpox during an epidemic and medical serv
ices supplied by the Bureau of Indian Affairs are again 
mentioned. 80 

Commissioner Crawford, like Commissioner Herring,81 recom
mended a code of I a ws for the government of the Western tribes, 
but added: "* * * this, as it seems to me, indispensable 
step to their adYancement in civilization cannot be taken without 
their own consent." 82 

Like many commissioners before and after him, Commissioner 
Crawford felt that the policy of allotment was the only proper 
policy for the Government to pursue. "Common property and 
civilization cannot coexist."~ 

Of a proposed plan, for a confederation of Indian tribes west 
of thl:' l\1ississippi, he held that "* • * prudential considera
tious would seem to require that they should be kept di.'tin<.:t 
from each other." 84 

For the next few years, commissioners report "progress" in 
remoYal, treaty-making and education in the manual arts. They 
begin to include ''accompanying documents" prepared by field 
personnel. 

Commissioner l\Iedill in his report for 1847 told of the need 
for a "stati:-;tical account of the various tribes, including a 
digest of their industrial means, peculiar habits, resources, and 
employments of every kind * * *" which would "* * * 
materially aid the Department in suggesting the most suitable 
measures for their improvement." 85 This need was reiterated 
and various attempts were made to fill it.86 

76 Ibid., pp. 420-421. Many later trE>nti('S contained a ~pecific provision 
for the establishment of manual labor schools. 

77 See Chapter 12, sec. 2. 
78 Rep. Comm. Ind. A1f., 1838, p. 422. 
79 Ibid. 
8° Ibid., p. 424. Commissioner Crawford stateR that in the northwest 

alone, at least 17,200 deaths occurred. Three thousand persons were 
vaccinated in the Columbia River region. 

81 See supra, and Rep. Comm. Ind. A1f., 1833, p. 186. 
82 Rep. Comm. Ind. A1f., 1838, p. 424. 
83 Ibid., p. 425. See Chapter 11, sec. 1. 
84 Ibid., p. 426. 
ss Rep. Comm. Ind. A1f., 1847, pp. 747-748. 
sa E. g., Act of June 27, 1846, 9 Stat. 20, 34, provided for a survey, 

but failed to provide the necessary means to execute it; Act of March 3, 
1847, sec. 5, 9 Stat. 203, 204, likewise provided for a census to illustrate 
"* the llJstory, the present condition, and future prospects of the 
Indian tribes of the United States." At the time of Commissioner 
Medill's report, results were being returned by agents and subagents 

* ; of most interesting and satisfactory chamcter" (Rep. Comm. 
Ind. Aff., 1R47, p. 748). Some 12 years later, in 1R59, Sect·etary of thP 
Interior Thompson wrote: 

The statistical information in the possession of the Indian 
office is too meager and vague to enable us to aetermine with 
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The role that was played by missionary groups through their In 1853, Commissioner l\lauypeuny objected to the practice of 
teachers and schools was clearly stated by Commissioner Medill: permitting Indian tribes, engulfed in the stream of western migra-

In every system which has been adopted for promoting 
the cause of education among the Indians, the Department 
has found its most efficient and faithful auxiliaries and 
laborers in the societies of the several Christian denomi
nations * * *. 87 

Commissioner Orlando Brown, in addition to various reports 
on the status of removal, including a full report on the proposed 
removal of the Seminoles to be " * * * conducted by the 
military alone * * *," 88 made recommendations for various 
changes in policy: That (1) "* * * in all treaties hereafter 
to be made with the Indians, the policy of giving goods, farming 
utensils, provisions, etc., in lieu of money, be insisted on 
* * *"as far as practicable; 89 that (2) Congress take steps for j 
the ultimate participation in the national legislation of those 
Indians qualified or soon to be so; 00 that (3) there be made I 
yarious changes in personnel : the number of superintendents be 
increased from 5 to 7,91 the duties of agent and superintendent, 
and superintendent and goyernor of a Territory be separated,02 

the position of subagent (salary $750 per annum, with duties 
often equal to those of agent) be abolished 113 and that of minor 
agent, with a salary lower than that of agent ($1,500 per annum) 
where the responsibilities and Indians are fewer, be established.04 

B. THE PERIOD FROM 1851 TO 1867 

tion, to retain portions of their tribal domains as reservations. 

·with but few exceptions, the Indians were opposed to 
selling any part of their lands, as · announced in their 
replies to the speeches of the commissioner. Finally, 
however, many tribes expressed their willingness to sell, 
but on the condition that they could retain tribal reserva
tions on thE:ir present tracts of land. * * * 97 The idea 
of retaining reservations, which seemed to be generally 
entertained, is not deemed to be consistent with their true 
interests, afld every good influence ought to be exercised 
to enlighten them on the subject. If they dispose of their 
lands, no reservations should, if it can be avoided, be 
granted or allowed. There are some Indians in various 
tribes who &reoccupying farms, comfortably situated, and 
who are in such ·an advanced state of civilization, that if 
they desired to remain, the privilege might well, and ought 
perhaps to be granted, and their farms in each case re
served for their homes. Such Indians would be qualified 
to enjoy the privileges of citizenship. But to make resen·a
tions for an entire tribe on the tract which it now owns, 
would, it is believed, be injurious to the future peace, 
prosperity, and advancement of these people. The com
missioner, as far as he judged it prudent, endeavored to 
enlighten them on this point, and labored to convince them 
that it was not consistent with the true interest of them
selves and their posterity that they should have tribal 
reservations within their present limits.08 

Commissioner Manypenny further urged the reyision of the 
The question of the status of the Indian, and the technique by Intercourse Act of 1834 °0 and the regulations promulgated there-

which he might be civilized, had not been answered satisfactorily under, to meet changing conditions in Indian relations. 
in 1851 when Commissioner Luke Lea wrote: 

On the general subject of the civilization of the Indians, 
many and diversified opinions have been put forth; but, 
unfortunately, like the race to which they relate, they are 
too wild to be of much utility. The great question, How 
shall the Indians be civilized? yet remains without a sat
isfactory answer. The magnitude of the subject, and the 
manifold difficulties inseparably connected with it, seem 
to have bewildered the minds of those who have attempted 
to give it the most thorough investigation. * * * I 
therefore leave the subject for the present, remarking, 
only, that any plan for the civilization of our Indians will, 
in my judgment, be fatally defective, if it do not provide, 
in the most efficient manner, first, for their concentration; 
secondly, for their domestication; and, thirdly, for their 
ultimate incorporation into the great body of our citizen 
population.96 

Commissioner Lea's recommendation that the Indians be con
centrated was effectuated through the gradual diminution of 
the size of most Indian·reservations. The plea for domestication 
had appeared in earlier reports, and was, in fact, the accepted 
practice of the Bureau of Indian Affairs at that time. The rec
ommendation that Indians be ultimately incorporated into the 
citizenry of the country may mark a new departure from the 
theory and practice of removal and segregation. It apparently 
bore fruit in the Allotment Act,06 with its provisions for citizen
ship and fee simple tenure of land. 

precision the ratio of increase or decrease among the aboriginal 
population. * * * 

(Excerpt, Report of Secretary of the Interior, 1859, p. 4, in Rep. Comm. 
Ind. Aff., 1859.) 

87 Rep. Com.m. Ind. Atf., 1847, p. 749. 
88 Rep. Comm. Ind . .Aff., 1849, pp. 939-941. 
8o Ibid., p. 958. 
00 Ibid. 
91 Ibid., p. 953. 
92 Ibid ., pp. 952, 953. 
113 Ibid pp. 954, 955. 
ut Thi~ would circumvent the limitation to 11, of full agents authorized 

by law (Rep. Comm. Ind. Aff., 1849, pp. 9M, 955). 
oo Rep. Comm. Ind . .Aft'., 1851, pp. 12-13. 
~e Act of February 8, 1887, 24 Stat. 388. See Chapter 11. 

* * * A new code of regulations is greatly needed 
for this branch of the public service. That now in force 
was adopted many years since, and, in many particulars, 
has become obsolete or inapplicable, especially in our new 
and distant territories. The regulations now existing are 
based upon laws in force respecting Indian affairs, and the 
President has authority, under the act of June 30, 1834/00 

providing for the organization of the department of Indian 
Affairs, to prescribe such rules as he may think fit for 
carrying into effect its provisions.101 

That plea is repeated by succeeding commissioners. 
In his second annual report,'02 Commissioner Manypenny fore

saw a cri~is in the whole removal policy, and urged its abandon
ment in favor of fixed and permanent settlements "thereafter not 
to be disturbed." 

* * * By alternate persuasion and force, some of these 
tribes [in Kansas territory] have been removed, step by 
step, from mountain to valley, and from river to plain, 
until they ha\e been pushed half-way across the continent. 
They can go no further; on the gronnd they now occupy 
the crisis must be met, and their future determined.103 

* * * * * 
The wonderful growth of our distant possessions, and 

the rapid expansion of our population in every direction, 
will render it necessary, at no distant day, to restrict the 
limits of all the Indian tribes upon our frontiers, and cause 
them to be settled in fixed and permanent localities, there
after not to be disturbed. The policy of removing Indian 
tribes from time to time, as the settlements approach their 
habitations and hunting-grounds, must be abandoned. The 
emigrants and settlers were formerly content to remain 
in the rear, and thrust the lndianR hefore them into the 
wildernefls; but now the white population overleaps the 
reserYations and homes of the Indians, and is beginning 

o7 Rep. Comm. Ind. Aff., 1853, p. 249. 
118 Ibid., p. 250. See Commissioner Denver's r eport 

Indians being permitted to retain such tribal land. 
00 Act of June 30, 1834 4 Stat. 729. 
100 Act of JunP 30, 1834, 4 Stat. 735. 
1o1 Rep. Comm. Ind . .Afl'., 1853. pp. 261 - 262. 
102 Rep. Comm. Ind. Aff.. 1854. 
103 Ibid., p. 10. ·.• 

(1857) , infra, of 
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to inhabit the Ylllleys and the mountains beyond; hence 
rcmoYal must cease, m1d the policy abandoned. * * * 104 

To protect Indian ft1nds from fl'aud, Commissioner Manypenny 
recommended that-

* * •:• All executory contracts of every kind uud descriv
tiou, made by Iudiau tribes or bands with claim agent~. 
nltotneys, traders, or other person::;, shot1ld be declared 
Ly laW null and void, nud nn age11t, interpreter, or other 
person, employed iJ1 or in a.hy way coune<:ted with the 
Indian service, guilty of participation in transactions of 
the ldud referred to, should be instantly dismissed and 
expelled from the Indian country; nnd all such attempts 
to injure and defraud the Indians, by whomsoever made 
or participated in, should be penal offences, punishable by 
fine and imprisoument. ·we llaYe now penal laws to 
11rotcct the Ill(linns in the secure :nHl unmolested vossession 
of their lnudR, ~md also from demotalization by the intro
duction of liq<1or into their country, and the obligation 
is eqnally stroug to protect them in a similar manner 
from the wrongs and injuries of such attempts to obtain 
posRessiou of their funds. 105 

Sccretnry of the Interior McClelland in 1854, apropos of treaty 
obligations, reiterates: 

* * * ~1he duty of the government is clear, and justice 
to the Indians requires that it should be faithfully dis
<'ilarged. Experience shows that much is gained by 
sncredly observing our plighted faith with these poor 
creatures, nud every principle of justice and humanity 
prompts to a strict performance of our obligations.106 

Comlllissioner Denver, in 1857/07 tells of the successful extiu 
gnishiug of title to all lands owned by Indians west of Mh;sonri 
nnd Iowa "* * * except such portions as were reserved 
for their fnture homes * * * "108 

Of Indians who have removed to 

··· * * large reservations of fertile aud desirable land, 
entirely uisproportioned to their wants for occupancy and 
support, * * *. Their reservations should be restricted 
~o as to contnin only sufficient land to afford them a com
fortable support by actual cultivation, and should be 
properly divided and assigned to them, with the obliga
tion to remain upon :md cultivate the same.100 

Commissioner Denver urged discontinuance of the practice of 
distribntiug fnuas due to tribes in per capita payments to incli
Yidual members. This practice, be thought, tended to brenk 
down the authority of the chiefs, and thus 

* * * disorganizes and leaves them without a domestic 
governm('llt * * ::: The distribution of the money 
should be left to the chiefs, so far at least as to enablf' 
them to punish the lawless and unruly by withholding it 
from them * * *.110 

Commissioner Denver tells of the attempt by the Government 
to suppress the practice in California of kidnapping Indian 
children and selling them for servants.111 

10~ Ibid., p. 17. 
10:; Ibid., pp. 21-22. See also extract from Report of Secretary of 

Interior, 1862, p. 13, in Rep. Comm. Ind. Aff., 1862. 

All contracts with them should be prohibited. and all promises 
or obligations made by them should be declared void. 

Legislation along the lines urged was enacted in 1871. See Chapter 14, 
sec. 5. 

100 Extract from Annual Report of the Secretary of Interior, 1854, p. 
41. in llep. Comm. of Ind. Aff .. 18ii4. 

1o7 Rep. Comm. of Ind. Aff., 181'57. 
1o8 Ibid., p. 3. See Commissioner Manypenny's Report fqr :j.8p3, supra, 

_pp. 24D. 250 for oppos~t~on to su~h a poliq. · 
109 Ibid., p. 4. 
110 Ibid. , p. 7. 
Ul Ibid., p. 10. 

lie concludes his report with a plea for a recodification of 
Indian law: 

* * * I urgently repeat the recommendation of my 
immediate predecessor, that there be an early and com
plete revision and codification of all the laws relating to 
Indian affairs, which, from lapse of time and material 
changes in the location, condition, and circumstances of 
the most of the tribes, have become so insufficient and un
suitable as to occasion the greatest embarrassment and 
difficulty in conducting the business of this branch of the 
public service.112 

In 1858, Commissioner Mix estimated the number of Indians 
to be about 350,000,113 approximately the same number as it is 
estimated exists today.114 He further estimated that about 393 
treaties had been signed since the adoption of the Constitution; 
and that approximately 581,163,188 acres had been acquired 
through cession at a cost of $49,816,344.115 

The principle upon which treaty-making with the Indians for 
land cessions rested was thus stated: 

that the Indian tribes possessed the occupant or usufruct 
right to the lands they occupied, and that they were en
titled to the peaceful enjoyment of that right until they 
were fairly and justly di-rested of it.116 

However, that principle was apparently not adhered to in the 
Territories of Oregon and Washington. 

··· ··· * strong iliducements were held out to our people 
to emigrate and settle there, without the usual arrange
ment:.; being made, iu adnmce, for the extinguishment of 
the title of the Indians who occupied and claimed the 
lancls.117 

According to Commissioner l\lix, past GoYermnent policy had 
been in error iu at least three resvects: (1) Removal from place 
to place prevented the acqniring of "* * * settled habits and 
a knowledge of and taste for civilized pursuits ··· * *"; 118 

(2) assignment of too large a country to be held in common 
resulted in improper use and failure to acquire "* * * a 
knowledge of separate and indiYidual property * * *"; m (3) 

annuities resulted in indolence among Indians and fraudulent 
practices by whites.120 

The voli<'Y of concentrating the Indians on smnll resena
tions of land, and of sustaining them there for a limited 
veriocl, until they can be induced to make the necessary 
PXertions to support themselves, was commenced in 1833, 
with those in California. It is, in fact, the only course 
compatible with the obligations of justice and humanity.1~1 

The military appears to have been used in the vicinity of 
reservations "to prevent the intrusion of improper persons upon 
them [the Indians], to afford protection to the agents, and to 
aid in controlling the Indians and keeping them within the limits 
assigned to them."122 

In 1859, Secretary of the Interior Thompson reports progress 
in the shift of Government policy from that of removal to that 
of fixed reservations.123 

112 Ibid., p. 12. 
ua Rep. of Comm. of Ind. Aff .. 1858, p. 1. 
114 See Chapter 1, sec. 2, fn. 4. 
m Rep. Comm. of Ind. Aff., 1858, p. 1. 
116 Ibid., p. 6. 
n1 Ibid., p. 7. 
118 Ibid., p. 7. He notes the difference in development between the 

northern tribes and those of tbe South who were permitted to remain 
fer long periods in their original locations (pp. 6-7). 

119 Ibid., p. 6. 
120 Ibid., p. 6. 
121 Ibid., p. 9. 
122 Ibid. , p. 10. 
123 See Commissioner Manypenny's recoPlmenqation for such a shift in 

1854, suvrq. . 
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The policy heretofore adopted of removing the Indians 
from time to time, as the necessities of our frontier popu
lation demanded a cession of their territory, the usual con
sideration for which was a large money annuity to be 
divided among them per capUa had a deleterious effect 
upon their morals, and confirmed them in their roving, 
idle habits. This policy, we are now compelled by the 
necessity of the case to change. At present, the policy of 
the government is to gather the Indians upon small tribal 
reservations, within the well-defined exterior boundaries 
of which small tracts of land are assigned, in severalty, 
to the individual members of the tribe, with all the rights 
incident to an estate in fee-simple, except the power of 
alienation. This system, wherever it has been tried, has 
worked well, and the reports of the superintendents and 
agents give a most gratifying account of the great im
provement which it has effected in the character and 
hnbits of those tribes which have been brought under its 

deed, whatever may be the theory, the government has 
always demanded the removal of the Indians when their 
lands were required for agricultural purposes by advancing 
settlements. Although the consent of the Indians bas 
been obtained in the form of treaties, it is well known that 
they have yielded to a necessity which they could not 
resist. 130 

* * * * * * * A radical change in the mode of treatment 
of the Indians should, in my judgment, be adopted. In
stead of being treated as independent nations they should 
be regarded as wards of the government, entitled to its 
fostering care and protection. Suitable districts of coun
try should be assigned to them for their homes, and the 
government should supply them, through its own agents, 
with such articles as they use, until they can be instructed 
to earn their subsistence by their labor.131 

operation.124 Under the Lincoln administration, Commissioner Dole con-

Alfred B. Greenwood, Commissioner of Indian Affairs, under cerned himself with the legal disadvantage under which Indians 
Secretary Thompson,12~ recommended that the reservation policy, labor, in the conflict between state and federal jurisdiction.

132 

as it had been pursued in California, be abandoned. * * * they find themselves amenable to a system of 

* * * neither the Government nor California recog
nizes any right in the Indians of that State to one foot of 
land within her borders. An unnecessary number of 
reservations and separate farms have been established; 
the locations of many of them have proved to be unsuit
able, and have not been sufficiently isolated; * * * 126 

* * * * * 
Under these circumstances, and being desirous to initiate 
a policy for California which will secure our own citizens 
from annoyance, and, at the same time, save the Indians 
from the speedy extinction with which they are threat
ened, I feel constrained to recommend the repeal of all 
laws authorizing the appointment of superintendent, 
agents, and sub-agents for California, and the abandon
ment of the present, and the substitution of a somewhat 
different plan of operations. * * * the State should 
be divided into two districts, and an agent appointed for 
each * * *. The agents should give the Indians in 
their respective districts to understand that they are not 
to be fed and clothed at government expense; but that 
they must supply all their wants by means of their own 
labor.127 

' 

• • * * * 
Should Congress authorize a change in the present system, 
and new reservations be established, great care should be 
taken so as to isolate the Indians from contact with the 
whites. Fertile lands should be selected which will repay 
the efforts to cultivate them * * *.128 

During the Civil War period, when defections from the Fed
eral Government occurred and tribes were concluding treaties 
with the Confederate Government/211 the movement to terminate 
the practice of dealing with Indian tribes by treaty and to deal 
with them instead as objects of national charity, lacking legal 
rights, gained momentum. 

Secretary of the Interior Caleb B. Smith clearly stated the 
new policy. 

It may well be questioned whether the government has 
not adopted a mistaken policy in regarding the Indian 
tribes as quasi-independent nations, and making treaties 
with them for the purchase of the lands they claim to 
own. They have none of the elements of nationality; 
they are within the limits of the recognized authority of 
the United States and must be subject to its control. 
The rapid progress of civilization upon this continent will 
not permit the lands which are required for cultivation to 
be surrendered to savage tribes for bunting grounds. In-

1 24 Extract from Report of the Secretary of the Interior, 1859, pp. 4-5 
in Rep. Comm. Ind. Atr., 1859. 

125 Rep. Comm. Ind. Atr., 1859. 
126 Ibid., p. 22. 
1!!7 Ibid., p. 23. 
128 Ibid.' p. 24. 
ut See Chapter 8, sec. 4H and Chapter 8, sec. 11. 

local and federal laws, as well as their treaty stipula
tions, all of which are to the vast majority of them wholly 
unintelligible. If a white man docs them an injury, 
redress is often beyond their reach; or, if obtained, is 
only bad after delays and vexations which are themselves 
cruel injustice. If one of their number commits a crime, 
punishment is sure and swift, and oftentimes is visited 
upon the whole tribe. * * * 133 

Better cooperation between the Federal Government and the 
states was recommended, with state legislation leading to ulti
mate citizenship the goal to be pursued. 

Very much of the evil attendant upon the location of 
Indians within the limits of States might be obviated, 
if some plan could be devised whereby a more hearty 
co-operation with government on the part of the States 
might be secured. It being a demonstrated fact that In
dians are capable of attaining a high degree of civilization, 
it follows that the time will aiTive, as in the case of some 
of the tribes it has doubtless now arrived, when the 
peculiar relations existing between them and the federal 
government may cease, without detriment to their interests 
or those of the community or State in which they are 
located; in other words, that the time will come when, 
in justice to them and to ourselves, their relations to the 
general government should be identical with those of the 
citizens of the various States. In this view, a more gen
erous legislation on the part of most of the States within 
whose limits Indians are located, looking to a gradual 
removal of the disabilities under which they labor, and 
their ultimate admission to all the rights of citizenship, as 
from time to time the improvement and advancement made 
by a given tribe may warrant, is earnestly to be desired, 
and would, I doubt not, prove a powerful incentive to ex
ertion on the part of the Indians themselves.134 

At the end of the Ch·il War, Secretary of the Interior Harlan 
reported the terms of a negotiated peace with those Indians who 
had joined forces with Confederate soldiers.135 

* * * Such preliminary arrangements were made as, 
it is believed, will rC'snlt in the abolition of slavery among 
them, the cession within the Indian territory of lands for 
the settlement of the ci-vilized Indians now residing on 
reservations elsewhere, and the ultimate establishment of 
eiYil government, subject to the supenision of the United 
Stntes.136 

130 Exteact from Report of the Secretary of the Inb.>rior, 1862, p. 7. 
in Rep. Comm. Ind. Aff., 1862. 

131 Ibid., D. 9. 
132 See Chapter 8, sec. 10. 
133 Rep. Comm. Ind. Aff. , 1862, p. 12. 
134 Ibid .. P. 12. 
135 See Chapter 3, sec. 41 and Chapter 8, sec. 11. 
186 Extract from Report of the Secretary of the Interiot, 1861S, p. III, 

In Rep. Comm. Ind. Atr., 1865. 
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Apparently, even at this late date the policy of complete ex- In 1867, Acting Commissioner Mix summarized the obstacles 

termination of the Indian was advocated by "gentlemen of high to Indian civilization as he saw them, and the means to overcome 
position, intelligence, and personal character." 137 them. 

Financial considerations forbid the inauguration of 
such a policy. * * * It is estimated that the mainte
nance of each regiment of troops engaged against the In
dians of the plains costs the government two million 
dollars per annum. * * * Such a policy is manifestly 
as impracticable as it is in violation of every dictate of 
humanity and Christian duty.138 

Secretary Harlan, in urging Congressional action for the neces
sary reforms in the administration of justice on Indian resena
tions, stated: 

It is earnestly recommended that the superintendents, 
and also agents of a suitable grade, be empowered to act as 
civil magistrates within the limits of reservations where 
the tribal relations are maintained, and also on the plains 
remote from the jurisdiction of civil authorities. The 
want of an acceptable and efficient provision for the ad
ministration of justice has been sensibly felt in cases 
arising between members of the tribes, or between Indians 
and the white men who have been permitted to reside 
among them.139 

Commissioner Cooley uo recommended various radical reforms 
in Indian Service personnel, particularly with regard to traders 
and agents. To eliminate collusion between them, he urged 
Congress to make it a penal offense for 

* * * any agent or other officer in the Indian service 
to be in any manner, directly or indirectly, interested in 
the profits of the business of any trader, or in any con
tract for the purchase of goods, or in any trade with the 
Indians, at their own or any other agency; the same 
penalties to apply to the licensing of any relative to trade, 
or to purchasing goods or provisions for the use of the 
Indians of any firm in which they or any relative may be 
partners or in any way interested. * * * 141 

In urging, as commissioners had done before, increase in 
agents' salary above the $1,500 they had received since 1834/42 as 
a means of securing more thoroughly qualified persons, Com
missioner Cooley held: 

* * * The fact that innumerable applicants stand 
ready to take any places which are vacated is not, in my 
judgment, an argument against an increase of pay ; it is 
simply a proof of the commonly received idea of the out
side profit of the business. * * * 143 

He noted progress in the civilization of the Indian: 

Another evidence of progress in the right direction is 
the request made by seYeral agents, on behalf of the In
dians, that the kind of goods furnished to them may be 
changed from the blankets, bright-colored cloths, and 
various gewgaws, which have from time immemorial gone 
to make up invoices of Indian goods, to substantial gar
ments, improved agricultural implements, etc.w 

187 Ibid., p. III. 
138 Ibid., pp. III, IV. 
1ao Ibid., p. IV. See Chapter 7, sec. 9. 
Ho Rep. Comm. Ind. Atr., 1865. 
w Ibid., p. 2. Legislation along the lines proposed was enacted in 

1874. Act of June 22, 1874, sec. 10, 18 Stat. 146, 177, 25 U. S. C. 87. 
This, in effect, strengthened the restrictions contained in section 14 of the 
Act of June 30, 1834, 4 Stat. 735, 738, R. S. § 2078, 25 U. S. C. 68. The 
Act of June 19, 1939, 53 Stat. 840, 25 U. S. C. 87a, modified these two 
prohibitory statutes to permit purchases for personal use by federal 
employees. 

u2 By Act of April 20, 1818. 3 Stat. 461, agents' salaries varied fr01u 
$1.200 to $1.800. and subagents' were fixed at $500. By Act of June 30. 
1834. 4 Stat. 735. agents' salaries were fixed at $1,500, and subagents' 
at $750. 

H 3 Rep. Comm. Ind. Atr., 1865, pp. 2- 3. 
144 Ibid., p. 4. 

* * * mainly * * * his almost constant contact 
with the vicious, unscrupulous whites, who not only teach 
him their base ways, but defraud and rob him, and, often 
without cause, with as little compunction as they would 
experience in killing a dog, take ev-en his life.146 

Further 

* * * the Indian has no certainty as to the permanent 
possession of the land he occupies and which he is urged 
to improve, for he knows not how long he may be permitted 
to enjoy it. * * * 146 Evidently the remedy for these 
evils lies in securing to the Indians a permanent home in 
a country exclusively set apart for them, upon which no 
whites or citizens, except government agf'nts and employes, 
shall be permitted to reside or intrude; in the grant
ing to them allotments of land as individual property, to 
cultivate and improve ; in the appointment of moral, hon
est, and efficient agents, with a fair compensation for serv
ices; a.nd in the prompt fulfilment by the government of 
its treaty and other obligations, furnishing the necessary 
aid reqtlired for teaching, and placing them in the way of 
becoming self-sustaining and eventually independent of 
the government.147 

He recommended to the Secretary the repeal of section 4 of the 
Act of July 26, 1866,148 allowing any citizen "of proper character" 
to trade with Indians, since the Department had no authority to 
restrict the numbe:~.·s, nor discretion to determine the fitness or 
ability of a trader.149 

C. THE PERIOD FROM 1868 TO 1876 

For the next few years, with Indians largely in the proces_s ot 
being settled or resettled on western reservations, commissioners 
concerned themselves primarily with problems of permanent pol
icy and administration. Should treaty-making be abandoned? 
What was the proper role of the military? Should the Bureau 
of Indian Affairs be transferred back to the War Department? 150 

How should the Indian Service be reorganized so as to overcome 
charges of dishonesty and inefficiency? What was the best 
technique for individualizing and controlling the Indian? What 
were the present right~ and future prospects of the Indian? 

Although Commissioner Parker in 1869 urged that treaties 
then in force be "promptly and faithfully executed," never
theless he recommended, as Secretary Smith had in 1862,151 that 
the whole policy of treaty-making be abandoned. 

* * * A treaty involves the idea of a compact between 
two or more sovereign powers, each possessing sufficient 
authority and force to compel a compliance with the obli
gations incurred. The Indian tribes of the United States 
are not sovereign natiors, capable of making treaties, as 
none of them have an organized government of such 
inherent strength as would secure a faithful obedience of 
its people in the observance of compacts of this character. 
They are held to be the wards of the government, and the 
only title the law concedes to them to the lands they 
occupy or claim is a mere possessory one. But, because 
treaties have been made with them, generally for the 
extinguishment of their supposed absolute title to lanrl 
inhabited by them, or over which they roam, they havf' 

145 Rep. Comm. Ind. Aff., 1867, p. 1. 
146 Ibid, p. 1. 
147 Ibid., p. 2. 
Hs 14 Stat. 255, 280. R. S. § 2128. 
H9 Rep. Comm. Ind. Aff., 1867, pp. 5- 6. 
100 See sec. 1B, supra, for a discussion o! that problem. and I he 

rPcommendations of various commissioners and the Indian Peace Com
mission of 1867. 

151 See Rep. Comm. Ind. Aff., 1862, p. 7. and sttpra. 
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become falsely impressed with the notion of national 
independence. It is time that this idea should be dispelled, 
and the government cease the cruel farce of thus dealing 
with its helpless and ignorant wards. Many good men, 
looking at this matter only from a Christian point of 
view, will perbaps say that the poor Indian has been 
greatly wronged and ill treated; thnt this whole country 
was once his, of which he has been despoiled, and that he 
has been driven from place to place until he has hardly 
left to him a spot where to lay his bead. This indeed 
may be philanthropic and humane, but the stern letter of 
the law admits of no such conclusion, and great injury bas 
been done by the government in deluding this people 
into the belief of their being independent sovereignties, 
while they were at the same time recognized only as its 
dependents and wards. As civilization advances and 
their possessions of land are required for settlement, such 
l€'gi slation should be granted to them as a wise, liberal, 
nnrl just government ought to extend to subjects holding 
their dependent relation. * * * 152 

By the Act of March 3, 1871/53 treaty-making was abandoned. 
However, agreements, approved by both Senate and House of 
H.epresentatives, continued to be made. In 1873 Commissioner 
Edward P. Smith urged that even agreements cease. 

"' * "' We have in theory over sixty-five independent 
nations within our borders, with whom we have entered 
into treaty relations as being sovereign peoples; and at 
the same time the white agent is sent to control and super
vise these foreign powers, and care for them as wards of 
the Government. This double condition of sovereignty 
and wardship involves increasing difficulties and absurdi
ties, as the traditional chieftain, losing his hold upon his 
tribe, ceases to be dis tinguished for anything except for 
the lion's share of goods and moneys which the Govem
ment endeavors to send, through him, to his nominal sub
jects, and as the necessities of the Indians, pressed on 
every side by civilization, require more help and greater 
discrimination in the manner of distributing the tribal 
funds. So far, and as rapidly as possible, all recognition 
of Indians in any other relation than strictly as subjects 
of the Government should cease. To provide for this, 
radical legislation will be required.154 

Commissioner Walker complained that his policy had been 
widely misunderstood and criticized by the press. 

* ··· * This misunderstanding in regard to the occa
sional use of force in making effect ive and universal t he 
policy of peace, has led no small portion of the press of the 
country to treat the more vigorous applica tion of t he 
scourge to refractory Indians which has characterized the 
operations of the last three months as an abandonment of 
the peace policy itself, whereas it is, in fact, a legitimate 
and essential part of the original scheme which the Gov
ernment has been endeavoring to carry out, with prospects 
of success never more bright and hopeful than to-day.16JI 

In 1873, Commissioner Edward P. Smith urged that a military 
force be set up among the Sioux, notwithstanding treaty assur
ances to the contrary. 

Hitherto the military haye refrained from going on this 
reservation because of the express terms of the trea ty with 
the Sioux, in which it is agreed that no military force shall 
be brought over the line. I respectfully recommend tha t 
provision be made at once for placing a t ea ch of the Sioux 
reservations a military force sufficient to ennble the agents 
to enforce respect for their authority, and to conduct 
agency affairs in an orderly manner.16

" 

After many years of charges against Indian Service field per
sonnel of dishonesty and inefficiency/64 a new system of choosing 
agents was inaugurated in 1869 under President Grant.165 Their 
nomination was for the most part delegated to various religious 
bodies active in missionary work, particularly the Society of 
Friends. The remaining agencies were filled by Army officers 
detailed for such duty/66 until the Appropriation Act of July 15, 
1870,167 caused them to relinquish civil posts. 

Commissioner Parker in 1869 and in 1870 reported the plall 
working well.168 However, it was gradually abandoned and 
completely discontinued by the early eighties.169 

On the question of the techniques for individualizing and con
trolling the Indians, commissioners differed somewhat, although 
all agreed basically on allotment of land in severalty as one of 

On the use of the military, official opinion varied. Commis- the major methods. 

sioner Taylor (1868) 1115 was strongly opposed; Commissioner 
Parker (1869) / 56 himself a general, believed in its use, particu
larly for those Indians who failed to remove. In his 1870 re
J1ort 167 he lamented the passage by Congress of an act 1511 which 
"* * * prohibited the employment of army officers in any 
civil capacity * * *" Commissioner Francis A. Walker 
(also a general) in 1872 159 urged the use of the military to effect 
the "peace policy."160 

* * * Such a use of the military constitutes no aban
donment of the "peace policy," and inYolves no disparage
ment of it. It was not to be expected-it was not in the 
nature of things-that the entire body of wild Indians 
should submit to be restrained in their Ishmaelitish pro
clivities without a struggle on the part of the more auda
cious to maintain their traditional freedom. * * * 161 

152 Rep. Comm. Ind. Aff., 1869, p. 6. 
153 16 Stat. 544, 566, R. S. § 2079, 25 U. S. C. 71. See Chapter 3. 

154 Rep. Comm. Ind. Aff., 1873, p. 3. 
155 Rep. Comm. Ind. Aff., 1868, pp. 8-10. 
156 Rep. Comm. Ind. Aff., 1869, p. 5. 
157 Rep. Comm. Ind. Aff., 1870, pp. 9-10. 
158 Act of July 15, 1870, 16 Stat. 315, 319. See fn. 41, supra. By Act 

of July 13, 1892, c. 164, sec. 1, 27 Stat. 120; and Act of July 1, 1898, 
c. 545, sec. 1, 30 Stat. 571, 573, the President was given the power to 
detail Army officers for duty to Indian agencies. 25 U. S. C. 27. 

15n Rep. Comm. Ind. Aff., 1872. 
100 In 1867 (Act of July 20, 1867, 15 Stat. 17) the Indian Peace Com

mission was authorized by Congress to study the cause and cure for 
Indian wars. Their recommendations in 1868 (Report of January 7, 1868 
to the President, in Rep. Comm. Ind. Aff., 1868, pp. 26-50) were the 
basis for the new "peace policy" of the GQVeJ,"nment. See discussion 
sec. 1, supra. 

1e1 Jlep. Cop~m. of Ind. A!f., 1872, p. (i , 

* * * The policy of giving to every Indian a home that 
he can call his own is a wise one, as it induces a strong 
incentive to him to labor and make every effort in his power 
to better his condition. By the adoption, generally, of this 
plan on the part of the Government, the Indians would be 
more rapidly advanced in civilization than they would 
if the policy of allowing them to hold their land in common 
were continued.170 

* * * * * 
*. * * A fundamental difference between barbarians 
and a civilized people is the difference between a herd 
and an individual. * * * The starting-point of indi-

162 lbid., p. 6. 
163 Rep. Comm. Ind. Aff., 1873, p. 6. 
164 Rf'p. Comm. Ind. Aff., 1869, p. 5. 
165 1st Annual Message to Congress, December 6, 1869. 

I have attempted a new policy towards these wards of thr 
nation • • •. The Society of Friends is well known as having 
succeeded in living in peace with the Indians in tbe early set t le· 
ment of Pennsylvania, while their white neighbors of other sects 
in other sections were constantly embroiled. They are also knowTJ 
for their opposition to all strife, violence, and war, and are 
generally noted for their strict integrity and fair dea lings. Thrse 
considerations induced me to give the management of a few 
reservations of Indians to them and to throw the burden of the 
selection of agents upon the society itself • • *. For superin
tendents and agents not on the reservations , officers of the Army 
were selected. (Richardson. MPssages and Papers of the Presi
dents, 1897, Vol. IX, pp. 3992-3993.) 

According to Schmeckebier this policy was inaugurated by Grant to insure 
against opposition to his appointments by the Senate. (Schmeckebier, 
op. cit., p. 54.) 

166 RPp. Comm. Ind. A.lr., 1869, p. 5. 
167 16 Stat. 315, 319. See fn. 157, supra. 
168 Rep. Comm. Ind. All'., 1869, p. 5; R<'p. Comm. Ind. Alf., 1870. 

pp. 9- 10. 
169 Schmeckebier, op. cit., p. 55, fn. 92. 
11o Rep. Comm. lnd. Aft., 1870, p. 9. See Chapter 11, sec. l . 
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vidualism for an Indian is the personal possession of his 
portion of the reservation.171 

In 1870, Commissioner Parker reported, as an intlication of 
Indian progress, that many were asking to have their land sur
veyed and allotted.172 

In 1872, Commissioner Walker defended the "feeding" policy 
which had been in effect for 3 years. 

The Indian policy, so called, of the Government, is a 
policy, aud it is not a policy, or rather it consists of two 
policies, entirely distinct, seeming, indeed, to be mutually 
inconsistent and to reflect each upon the other : the one 
regulating the treatment of the tribes which are poten
tially hostile, that is, whose hostility is only repressed just 
so long as, and so far as, they are supported in idleness 
by the Government; the other regulating the treatment of 
those tribes which, from traditional friendship, from 
numerical weakness, or by the force of their location, are 
either indisposed toward, or incapable of, resistance to 
the demands of the Government. * * * 178 It is, of 
course, hop2lessly illogical that the expenditures of the 
Government should be proportioned not to the good but 
to the ill desert of the several tribes ; that large bodies 
of Indians should be supported in entire indolence by the 
bounty of the Government simply because they are auda
cious and insolent, wllile well-disposed Indians are only 
assisted to self-maintenance, since it is known they will 
not fight. * * * And yet, for all this, the Govern
ment is right and its critics wrong; and the "Indian 
policy'' is sound, sensible, and beneficent, because it re
duces to the minimum the loss of life and property upon 
our frontier, and allows the freest development of our 
settlem:> nl s and r::J.ilways possible under the circum
stances.11~ 

* * * * * 
There is no question of national dignity, be it remembered, 
involved in the treatment of sayages by a civilized power. 
With wild men, as with wild beasts, the question whether 
in a giyeu situation one shall fight, coax, or run, is a ques
tion merely of what is easiest and safest.175 

Commissioner Walker discussed the function of the reservation 
as he saw it. 

* * * the Indians should be made as comfortable on, 
and as uncomfortable off, their reservations as it was in 
the power of the Government to make them; that such of 
them as went right should be protected and fed, and such 
as went wrong should be haras~ed and scourged without 
intermission. * ~' * Such a use of the strong arm of 
the Government is not war, but discipline.176 

* * * * * 
* * * The reservation system affords the place for thus 
dealing with tribes and bands, without the access of in
fluences inimical to peace and virtue. It is only necessary 
that Federal laws, judiciously framed to meet all the 
facts of the case, and enacted in season, before the Indians 
begin to scatter, shall place all the members of this race 
under a strict reformatory control by the agents of the 
Government. Especially is it essential that the right of 
the Government to keep Indians upon the reserYations 
assigned to them, and to arrest and return them whenever 
they wander away, should be placed beyond dispute.*** 177 

'l'he problem of the consolidation and sale of surplus land on 
reserYations had already appeared in 1872. 

The reservations granted heretofore have generally been 
proportioned, and rightly so, to the needs of the Indians 
in a roving state, with hunting and fishing as their chief 
means of subsistence, which condition implies the occupa
tion of a territory far exceeding what could possibly ~e 

m Rep. Comm. Ind. Aff., 1873, p. 4. 
112 Rep. Comm. Ind. Aff., 1870, p. 9. 

- 178 Rep. Comm. Ind. Aff., 1872, p. 3. 
171 Ibid., p. 4. 
m Ibid., p. 5. 
l76 [hid., p. 6. 
IT7 Ibid., pp. 11-1~. 

cultivated. As they change to agriculture, however rude 
and primitive at first, they tend to contract the limits of 
actual occupation. With proper administrative manage
ment the portions thus rendered available for cessation or 
sale can be so thrown together as in no way to impair the 
integrity of the reservation. ·where this change has taken 
place, there can be no question of the expediency of such 
:,ale or cession. The Indian Office has always favored this 
course, and notwithstanding the somewhat questionable 
character of some of the resulting transactions, arising 
especially out of violent or fraudulent combinations to 
prevent a fair sale, it can be confidently affirmed that the 
advantage of the Indians has generally been subserved 
thereby.178 

The present rights and the future prospects of the Indian 
appears to have concerned many commissioners. 

Commissioner Taylor, in 1868, asked the question : 

Shall our Indians be civilized, and how? 
* * * Assuming that the government has a right, 

and that it is its duty to solve the Indian question defi
nitely and decisively, it becomes necessary that it deter
mine at once the best and speediest method of its solution, 
and then, armed with right, _ to act in the interest of both 
races. 

If might makes right, we are the strong and they the 
weak ; and we would do no wrong to proceed by the 
cheapest and nearest route to the desired end, and could, 
therefore, justify ourselves in ignoring the natural as well 
as the conventional rights of the Indians, if they stand in 
the way, and, as their lawful masters, assign them their 
status and their tasks, or put them out of their own way 
and ours by extermination with the sword, starvation, or 
by any other method. 

If, however, they have rights as well as we, then clearly 
it is our duty as well as sound policy to so solve the ques
tion of their future relations to us and each other, as to 
secure their rights and promote their highest interest, in 
the simplest, easiest, and most economical way possible. 

But to assume they have no rights is to deny the funda
mental principles of Christianity, as well as to contradict 
the whole theory upon which the government has uni
formly acted towards them ; we are therefore bound to 
respect their rights, and, if possible, make our interests 
harmonize with them. * * * 170 

Commissioner Walker, in 1872, answered the question in one 
way. 

It belongs not to a sanguine, but to a sober view of the 
situation, that three years will see the alternative of war 
eliminated from the Indian question, and the most power
ful and hostile bands of to-day thrown in entire helpless
ness on the mercy of the Government. * * * 

* * * * * 
No one certainly will rejoice more heartily than the 

present Commissioner when the Indians of this country 
cease to be in a position to dictate, in any form or degree, 
to the Government; when, in fact, the last hostile tribe 
becomes reduced to the condition of suppliants for 
charity. * * * 180 

Commissioner John Q. Smith in 1876 answered the question 
in another way. 

* * * No new hunting-grounds remain, and the civili
zation or the utter destruction of the Indians is inevitable. 
The next twenty-five years are to determine the fate of a 
race. If they cannot be taught, and taught very soon, to 
accept the necessities of their situation and begin in ear
nest to provide for their own wants by labor in civilized 
pursuits, they are destined to speedy extinction. 181 

"' * * * * * We have despoiled the Indians of their rich hunt
ing-grounds, thereby depriving them of their ancient means 
of support. Ought we not and shall we not give them at 

178 Ibid., p. 13. 
17o Rep. Comm. Ind. Aff., 1868, p. 16. 
180 Rep. Comm. Ind. Aff., 1872, p. 9. 
181 Rep. Comm. Ind. Aff., 1876, p. VL 
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least a secure home, and the cheap but priceless benefit of particularly the opening of new boarding schools.193 "The im
just and equitable laws? 

182 
portance of having at least one good boarding-school at each 

Along with the broad problems of administration and policy, agency need not be argued." l9i 

were the problems of specific reform in legislation as inadequa- The system of Indian police, in operation less than 3 years, was 
cies be-came apparent in laws governing intercourse and trade reported to be working admirably with a force of 162 officers and 
with the Indians, and in the extension of United States law and 653 privates.100 

the jurisdiction of the courts over Indians. These specific reforms 
had been recommended for many years, the revision of the Inter
course Act of 1834 183 since 1853,184 and law and order reform since 

The plea for a "uniform and perfect title to their lands, as a 
measure conducive in the highest degree to their present and 
future welfare" was again urged for the Indians.196 

n t least 1862.185 

Commissioner Price, as a business man, was concerned with 
In 1871 Acting Commissioner Clum wrote that the laws regu- Indian administration and personnel. 

lating trade 

* * * are so defective as to fail to secure the Indians 
against the encroachments of the whites * * *. A 
revision of these laws is very much to be desired to meet 
the changed circumstances now surrounding the Indians, 
arising out of the building of railroads through their lands, 
the rapid advance of white settlements, and the claims 
nnd rights of squatters, miners, and prospecting parties.186 

The request for reform in the administration of jn"tiee OYPr 1 hr 
Indians was made in the report of the Board of Indian Com
missioners for 1871; 187 it was reiterated in 1873 188 by Com
missioner Edward P. Smith, who urged that agents and superin
temlents be given magisterial powers, and again in 1875, when he 
mged that authority be given 

* * * to the Secretary of the Interior to prescribe for 
all tribes prepared, in his judgment, to adopt the same, 
an elective government, through which shall be adminis
tered all necessary police regulations of the reservation.180 

Commissioner John Q. Smith recommended the 

* * • Extension over them [the Indians] of United 
States law and the jurisdiction of United States courts.190 

D. THE PERIOD FROM 1877 TO 1904 

In 1877 Commissioner Hayt made seven specific recommenda-
1 ions for policy, that of a system of compulsory common schools 
being particularly noteworthy: (1) A code of laws for reserva
tions and means for dispensing justice; (2) Indian police under 
which shall be vested in individuals and inalienable for twenty 
of land "* * • into farms of convenient size, the title to 
which shall be vested in individuals and inalienable for twenty 
years * * *"; ( 4) The establishment of a compulsory com
JPOn school system, including industrial schools; (5) Free access 
to Indians of missionaries; (6) Insistence on labor in return for 
food and clothing; and ("7) A steady concentration of the smaller 
bands on larger reservations.191 

In 1880, Acting Commissioner Marble included statistical tables 
of population and amount and types of work accomplished during 
the year.192 He reported extensively on educational advances, 

182 Ibid., p. XI. Commissiouer Smith commends, as "* * * The only 
thing yet done by the Government * * * permanent and far-reach
ing • • the dedication of the Indian Territory as the final home 
for the race." (P. XI.) See Chapter 23, sec. 5, on the throwing open 
of Indian Territory lands for settlement. 

1sa .Act of June 30, 1834, 4 Stat. 729. See Chapter 16. 
184 See Rep. Comm. Ind . .Affairs, 1853, pp. 261-262, and supra. 
185 See Rep. Comm. Ind . .Affairs, 1862, p. 12, and supm. 
18o Rep. Comm. Ind . .Aff., 1871, p. 6. 
187 Third Annual Report of the Board of Indian Commissioners, in 

Rep. Comm. Ind. Aff., 1871, p. 16. 
188 Rep. Comm. Ind. At'f., 1873, pp. 4- 5. 
1BU Rep. Comm. Ind . .Aff., 1875, p. 16. 
1uo R('p . Comm. Ind . .Aff., 1876, p. VII. SeP Chapter 7, sec. 9; Chapters 

18 and 19. 
191 Rep. Comm. Ind. Atr., 1877, pp. 1-2. 
10~ Rep. Comm. Ind. Aff., 1880, pp. III-IV. 

* * * Within the last year seven entire months were 
consumed in making such a change at one of the agencies, 
where any correct business man transacting his own busi
ness would have made the change in less than seven days. 
This is the fault of the law, and ought to be changed.107 

* * * * * 
I give it as my honest conviction as a business man 

after one year and a half of close observation, in a position 
where the chances for a correct knowledge of this question 
are better than in any other, that the true policy of the 
government is to pay Indian agents such compensation and 
phtcP them under such regulations of law as will insure 
the services of firl'lt-~lass men. It is not enough that a 
man is honest; he must, in addition to this, be capable. 
He must be up to standard physically as well as morally 
and mentally. Men of this class are comparatively scarce, 
and as a rule cannot be had unless the compensation is 
equal to the service required. Low-priced men are not 
nlways the cheapest. A bad article is dear at any price. 
Paying a man as Indian agent $1,200 or $1,500, and expect
ing him to perform $3,000 or $4,000 worth of labor, is not 
economy, and in a large number of cases has proven to be 
the worst kind of extravagance.198 

He urged increased appropriations for education, particularly 
for industrial schools. 

* * * If one million of dollars for educational pur
poses given now will save several millions in the future, 
it is wise economy to give that million at once, and not 
dole it out in small sums that do but little good.1

0D 

Commissioner Price departed from the accepted theory in 
Indian education of the superiority of boarding over day 
schools.200 

* * * It is as common a belief that the boarding 
should supersede the day school as it is that training
schools remote from the Indian country ought to be sub· 
stituted for those locatf'd in the midst of the Indians. But 
I trust that the time is not far distant when a system 
of district schools will be established in Indian settlements, 
which will serve not only as centers of enlightenment for 
those neighborhoods, but will give suitable employment 

m Ibid., pp. V-VI. 
194 Ibid., p. VI. 
195 Ibid.~ p. IX. .Act of May 27, 1878, 20 Stat. 63, 86. Their duties in· 

volved discovery and arrest of thieves, action as truant officers, protec
tion of annuities and property, prevention of depredations to timber and 
of the introduction of liquor, action as messengers and census takers. 
etc. (p. X). 

1oo Ibid., p. XVI. 
197 Rep. Comm. Ind. .Aff., 1882, p. V. 
10'8 Ibid., pp. V, VI. Commissioner E. P. Smith in his report for 

1873 (pp. 9-10) had urged that salaries be increased to $2,000 or $2,500, 
depending on the remoteness of the reservation; Commissioner John Q. 
Smith in his report for 1876 (pp. III, IV) to $3,000; Commissioner 
E. .A. Hayt in his report for 1877 (pp. 6-7) that salaries be scaled 
according to the number of Indians under an agent's jurisdiction 
Recommendations for increasing agents' salaries appear constantly in 
Commissioners' reports. 

100 Ibid., p. VII. 
200 See Chapter 12, sec. 2, 
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to returned students, especially the young women, for 
whom it is specially difficult to provide.201 

* * * * * 
The cost of maintaining an Indian pupil in a reservation 

boarding school may be set doW'n as a little over $150 per 
annum; in a day school at about $30 per annum.202 

In the matter of health, also, Commissioner Price had specific 
recommendations. 

When the length of time (three or four years) which is 
required for the physician to familiarize himself with the 
language, habits, and mental peculiarities of Indians is 
taken into consideration, and also the diplomacy which is 
required to obtain and maintain their confidence, it is ob
vious that it is specially desirable to procure efficient and, 
if possible, permanent medical officers of pronounced moral 
and temperate habits, of great will power, capable of mak
ing good and enduring impressions on the Indians. It is 
detrimental to the service to be continually changing 
medical officers. 

In connection with permament medical officers, a system 
should be inaugurated of caring for the blind, insane, and 
destitute aged Indians.203 

The problem of freedmen in Indian Territory, pressing since 
the close of the Civil War, had not been solved by 1882. 

'l'he rights guaranteed to the freedmen in the Indian 
Territory by treaty stipulations have been ignored, and so 
far as their interests are involved the treaties themselves 
have been virtually set aside, both by the Indians and by 
the government.204 

* * * * * 
In this report of January 26, 1882, Agent Tufts states 

that-
It is unpopular in the Cherokee Nation to advocate 

a measure that provides for placing the colored man 
on an equality with Cherokees, and the politicians are 
civilized enough to do nothing that might lessen their 
chances for political success; hence until the senti
ment shall undergo a revolution there will be no 
favorable action. 

From the hesitancy heretofore shown by the nation to 
carry out in good faith toward the colored people simply 
what has been granted them by the treaty, I am convinced 
that the nation will not fix and settle the status of the 
colored people until a more peremptory demand is made 
on the nation to execute the conditions of their treaty 

* * * under existing law there is no authority for 
permitting the severance and removal from an Indian 
reservation, for purposes of sale or speculation, of any 
material attached to or forming a part of the realty, such 
as timber, coal, or other minerals.200 

Commissioner Price therefore recommended a system of 
leasing. 

After carefully considering the questions involved, this 
office became convinced that the most practicable solution 
of the matter would be the adoption of a system of leasing 
upon a royalty plan; and accordingly a draft of a joint 
resolution was prepared in this office and submitted to 
the department in April last with a view to securing the 
needful legislation therefore. It was believed that by this 
means a very large part of the annual expenditure for 
the support and care of the Indians of Arizona and New 
Mexico might be reimbursed to the government from the 
profit of the mines without -hardship to consumers and 
that the Indians themselves would be greatly ben~fited, 
not only by the example of industry set but through the 
opportunity that would be afforded thein to earn wages 
by their own labor.207 

According to Commissioner Atkin's report for 1886/08 the sys
tem of leasing grazing land had been tried on the Cheyenne and 
Arapaho Reservation unsuccessfully. By Presidential proclama
tion 209 the leases were declared null and void, and the cattle 
and cattlemen removed, much to the satisfaction of the Indians 
who 

* • * no longer contemplate the monopoly of nine
tenths of their reservation by outsiders, but in place 
thereof they view with satisfaction their own fields of 
corn, and farms inclosed with fences, put up by their 
own labor, * * *.210 

The system of leasing Indian lands was further complicated 
by a decision of the Attorney General to the effect that-

*. * * the system of leasing Indian lands which has 
hitherto prevailed is illegal without the consent of Con
gress * * *.211 

Commissioner Atkins recommended that the leasing system 
either be legalized, as his predecessor had recommended before 
him,212 or abo1ished. 218 

r espec ting them. If Congress would authorize Indians to dispose of their 
Many of the colored people speak the Cherokee language, ld t k d fi · 

and having been brought up among Cherokees and accus- gra.ss, or. wou a e any e mte action as to the policy 
tomed to their ways, it would be a hardship to remove which this office can legally pursue in regard to Indian 
them from that country, and remaining in the nation, they grazing lands, it would materially lessen the perplexities 
should be accorded all their rights. Agent Tufts recom- and confusion which now pertain to the subject. More-
mended the appointment of a commission to visit the over, if some way could be adopted by which, under proper 
agency with authority to hear evidence and dete:rmine the restrictions, the surplus grass on the several Indian reser-
question whether the claimants were freedmen liberated vations could be utilized with profit to the Indians, the 
by voluntary act of owner, or by law, or whether they annual appropriations needed to care for the Indians could 
were free colored persons and in the country at the com- be correspondingly and ·materially reduced.214 

mencement of the rebellion; and whether they were resi-
dents of the nation at the time of the treaty, or returned Of the general allotment bill, which had passed the Senate and 
within six months thereafter-the findings of the commis- was favorably reported in the House, Commissioner Atkins 
sion to be submitted to the department for approval.205 reported: 

With the discovery of valuable coal deposits in an Indian * * * As there seems to be no substantial opposition to 
reservation in Arizona Territory, arose the problem of its extrac- this bill, it is hoped that it will become a law during the 
tion and removal. Commissioner Price felt that the Indians coming winter. Its passage will relieve this office of much 
could not be prevailed upon to remove again, that the Govern-

1 
____ e_m_b_a_rrassment and enable it to make greater progress in 

ment could not undertake to work the mines, that the Indians 
themselves were not capable technically of doing so, and even 
were they, they could not dispose of the coal since 

201 Rep. Comm. Ind. Aff., 1882, p. XXXV. 
202 Ibid., p. XL. 
20a Ibid., p. XLVIII. See Chapter 12, sec. 3. 
:m Rep. Comm. Ind. Aff., 1882, p. LV. 
205 Rep. Comm. Ind. Aff., 1882, p. LVII. 

200 Rep. Comm. Ind. Aff., 1882, p. XLIX. See Chapter 15, sec. 19. 
207 Ibid., p. XLIX. 
208 Rep. Comm. Ind. Aff., 1886. 
209 See Sen. Ex. Doc. 17, 48th Cong., 2d sess., vol. I, pt. I, 1885. 
21o Rep. Comm. Ind. Aff., 1886, p. XVIII. 
2uibid., p. XIX. 18 Op. A. G. 235 (1885). 
212 See Rep. Comm. Ind. Aff. (Hiram Price) 1882, p. XLIX, and supra. 
218 Rep. Comm. Ind. Aff., 1886, p. XIX. 
214 !bid., p. XIX. 
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the important work of assisting the Indians to become in
dividual owners of the soil by an indefeasible title.215 

ments may be forced upon Indians before they are ready 
to receive, use, and hold them. * * * 221 

Of courts of Indian offenses which had been instituted at var- Commissioner Oberly presents a detailed analysis of the status 
1ous agencies to try minor offenses, Commissioner Atkins wrote : of Indian health 222-the diseases prevalent among Indians, the 

These courts are also unquestionably a great assistance 
to the Indians in learning habits of self-government and in 
prepariug themselves for citizenship. I am of the opinion 
that they should be placed upon a legal basis by an act of 
Congress authorizing their establishment, under such rules 
and regulations as the Secretary of the Interior may pre
scribe. Their duties and jurisdiction could then be defi
nitely determined and greater good accomplished.216 

Commissioner Atkins expressed a hope with regard to traders 
which has not yet been realized. 

But it is earnestly hoped that the necessity for white 
traders upon the reservations will soon be superseded. 
Under the law the full-blood Indian is guaranteed the right 
to trade with the Indians of his tribe, without the restric
tions imposed upon half-breeds and white traders. It is 
the constant aim and effort of the Indian Office to make the 
Indian self-reliant and self-sustaining, and if this policy 
is perseyered in. with the aid of the educational advantages 
aYailable at almost every agency, I cannot but believe that 
the Indians will at an early day acquire sufficient ability 
to manage the trading posts themselves and supply their 
people with such goods as they may need.217 

In the report of the Commissioner of Indian Affairs for 1888 
one notes the beginnings of a problem which grew into major 
proportions in later years-the problem of the annuity ;roll. 

In this connection, I would suggest that action should 
be taken by Congress to confine the benefits arising under 
Indian treaties to those justly entitled thereto, by exclud
ing from participation therein whites hereafter enrolle~ as 
Indians by adoption and also the descendants of wh1tes 
and Indians beyond a certain degree.218 

Of the application of the Allotment Act,219 which had been in 
force for more than a year, Commissioner Oberly reports slow 
progress,220 and considerable opposition. 

Considerable opposition to the allotment policy has 
been developed from two sources. Those who believe in 
the wisdom of tribal ownership, and in the policy of con
tinuing the Indian in his aboriginal customs, habits, and 
independence, oppose it because it will eventually dissolve 
his tribal relations and cause his absorption into the body 
politic. On the other band, those who expected that the 
severalty act would immediately open to public settle· 
ment long-coveted Indian lands, oppose it because they 
have learned that these expectations will not be realized. 

There is a third class of persons who are heartily in 
favor of allotting Indian lands, but who are apprehensive 
that, under the flexible terms of the allotment act, allot-

21s Ibid., p. XX. In an earlier report (1885) Commissioner Atkins bad 
recommended that "When the Indians have taken their lands in severalty 
in sufficient quantities * * ," the remainder should be purchased by 
the Government and thrown open for homesteading. 

The money paid by the Government for their lands should be hel<l 
in trust in 5 percent bonds, to be invested as Congress may provif~e 
for thP education civilization, and material development and ad
vancement of the' rP<'I racP. reserving for each tribe its own money. 
(Rep. Comm. Ind. Aff,. 1885, p IV. ) 

This became part of the General Allotment Act of February 8, 1887, 24 
Stat. 388, 25 U. S. C. 331 et seq. and was the basis of trust-fund reports 
of succeeding commissioners. For a discussion of the background of the 
allotment system, see Chapter 11, sec. 1. 

210 Ibid., p. XXVII. The courts of Indian offenses were established in 
1882 according to the Report of the Commissioner of Indian Affairs for 
1889 (p. 26). 

217 Ibid., p. XL. See Chapter 16. 
21s Rep. Comm. Ind . .Afl'. (John H. Oberly), 1888, p. XXXIII. 
219 Act of February 8, 1887, 24 Stat. 338, 25 U. S. C. 331, et seq. 
220 Rep. Comm. Ind. Aff., 1888, p. XJOCVII. The necessity for sur

veying prior to allotment, and the late date at which the appropriation 
bill passed are the reasons given. 

scarcity of physicians 223 and nurses, and the need for a hospital 
at every agency. 

In his report on the operation of the contract system of pur
chasing Indian supplies, whereby numerous contractors submit 
samples which the Government is forced to examine, he recom
mends that the Indian Office fix the standard sample on which 
bids are to be received, thus assuring uniformity of quality, 
saving time, and eliminating charges of favoritism. 224 

Since Commissioner Oberly had been United States Civil 
Service Commissioner 225 as well as Superintendent of Indian 
Schools,226 he was particularly interested in incorporating school 
employees under Civil Service, to correct the "party spoils sys
tem" method of appointment and dismissal. 

* * * for no matter bow desirous the Commissioner of 
Indian Affairs and the Superintendent of Indian Schools 
may be to obtain good material for the service, and no 
matter how conscientiously both may endeavor to improve 
its condition, they will, so long as this system is endured, 
be obstructed in all such efforts by clamorous demands 
that the places on India11 reservations, and in the schools 
not on reservations, shall be dispensed as r ewards for 
partisan activity. In short, the Commissioner and Super
intendent, with 1,200 places (exclusive of Indians) at 
their disposal, can not give to the agency and the school 
competent employes until after they shall have secured 
protection from partisan pressure and personal solicita
tion; and such protection can be afforded to them only 
by the provisions of the civil-service act of 1883. As 
United States Civil Service Commissioner I gave to this 
subject much consideration, and I have no doubt that the 
provisions of tllat act could be applied to the Indian 
service, and, that by their application thereto, under 
wise rules promulgated by the President, the cause of 
Indian civilization would be advanced many years. 
* * *227 

Commissioner Thomas J. Morgan entered UfJOn his dnti<'s; on 
July 1, 1889, and made his first report in October of that year. 
He offers, until such time as he may acquaint himself 

* * * by personal obserYation with the practical work
ings of the Indian field-service * * * a few simple, 
well-defined, and strongly cherished convictions: 

First.-The anomalous position heretofore occupied by 
the Indians in this country can not much longer be main
tained. The reservation system belongs to a "vanishing 
state of things" and must soon cease to exist. 

Second.-The logic of events demands the absorption of 
the Indians into our national life, not as Indians, but as 
American citizens. 

Third.-As soon as a wise conservatism will warrant it, 
the relations of the Indians to the Government must rest 
solely upon the fnll recognition of their individuality. 
Each Indian must be treated as a man, be allowed a 
man's rights and privileges, and be held to the perform
ance of a man's obligations. Each Indian is entitled to 
his proper share of the inherited wealth of the tribe, and 
to the protection of the courts in his "life, liberty, and 

221 Ibid., pp. XXXVIII-X.."~~:XIX. Cf. report of the previous commis-
sioner, Atkins, in 1886, supt·a, of "* • no substantial opposition to 
this bill • •." (P. XX.) 

222 Rep. Comm. Ind. Afl'., 1888, pp. XXXIV-XXXV. 
228 There were 81 physicians for more than 200,000 Indians-approxi

mately 1 for every 2,500 Indians. 
224 Rep. Comm. Ind. Aff., 1888, pp. LXXXI, LXXXII. 
m Ibid., p. LXX..'<{V. From April 17, 1886, to October 10, 1888, accord

ing to the Civil Service Commission official files. 
226 Ibid., p. LXXXIV. From 1880 to 1886, according to Indian Office 

Library files. 
227 Ibid .• B. LXXXV. 



TlilJ DEVELO:PMEN'l' OF INDIAN SERVICE POLICIES 23 
pursuit of happiness." 
in idleness. 

He is not entitled to be supported tions.23~ More than 17,400,000 acres, or about one-seventh of 

Ji'ourth.-The Indians must conform to "the white man's 
ways," peaceably if they will, forcibly if they must. They 
must adjust themselves to their em·ironment, and con
form theu mode of living substantially to our civilization. 
'l'his civilization may not be the best possible, but it is the 1 
best the Indians can get. 'l'hey can not escape it, and ' 
must either conform to it or be crushed by it. 

Fitt.h.-The paramount duty of the hour is to prepare 
the rising generation of Indians for the new order of 
things thus forced upon them. A comprehensive system 
of education modeled after the American public-school 
system, but adapted to the special exigencies of the Indian 
youth, embracing all persons of school age, compulsory in 
its demands and uniformly administered, should be de
veloped as rapidly as possible. 

Sixth.-The tribal relations should be broken up, social
ism destroyed, and the family and the autonomy of the 
individual ·substituted. The allotment of lands in sev
eralty, the establishment of local courts and police, the 
development of a personal sense of independence, and the 
universal adoption of the English language are means to 
this end. 

Seventh.-In the administration of Indian affairs there 
is need and opportunity for the exercise of the same quali
ties demanded in any other great administration-in
tegrity, justice, patience, and good sense. Dishonesty, 
injustice, favoritism, and incompetency have no place here 
any more than elsewhere in the Government. 

Eighth.-'l'he chief thing to be considered in the ad
ministration of ibis office is the character of the men and 
women employed to carry out the designs of the Govern
ment. The best system may be pcrYerted to bad ends by 
iucompetent or dishonest persons employed to carry it into 
execution while a yery bad system may yield good results 
if wisely an<.l honestly administered. 228 

In 1S90, Commissioner l\lorgan made a very detailed report 
(144 pp.) of the duties, difficulties, hopes, and improvements of 
hi& administration.220 One of the chief difficulties was lack of 
personnel. A chief clerk, solicitor, and medical expert for the 
office were urged, in addition to other clerical help.230 Agents' 
salaries were still too low for adequate performance.281 

Another difficulty was the whole reservation policy. 

The entire system of dealing with them [the Indians] 
is vicious, involving, as it does, the installing of agents, 
with semi-despotic power over ignorant, superstitious, and 
helpless subjects; the keeping of thousands of them on 
resenations practically as prisoners, isolated from civil
ized life and dominated by fear and force ; the issue of 
rations and annuities, which inevitably tends to breed 
pauperism; the disbursement of millions of dollars worth 
of supplies by contract, which invites fraud; the mainte
nance of a system of licensed trade, which stimulates 
cupidity and extortion, etc.232 

Commissioner Morgan looked with hope on 

* * * the settled policy of the Government to break 
up reservations, destroy tribal relations, settle Indians 
upon their own homesteads, incorporate them into the 
national life, and deal with them not as nations or tribes 
or bands, but as individual citizens. The American Indian 
is to become the Indian American. * * * 238 

The rapid process of individualizing the Indian, Commissioner 
Morgan felt, was best indicated by the reduction of reserva-

223 Rep. Comm. Ind. Aff., 1889, pp. 3-4. 
229 Rep. Comm. Ind. M., 1890. 
2so Ibid., pp. IV-Y. See sec. 3B infra. 
231 Ibid., pp. CXVIII-CXIX. Snlaries ranged from $800 to $2,200, and 

averaged $1,533. See fn. 142, supra. 
232 Ibid., p. v. 
238 Rep. Comm. Ind. Aff., 1890, p. VI. For an index of prevailing policy 

on allotment versus tribal ownership, see the Act of March 3, 1893, 
27 Stat. 557, 561 (Kickapoo). 

all Indian land had been acquired by the Government during the 
year.235 

Commissioner Morgan reported : 

* * * the growing recognition on the part of Western 
people that the Indians of their respective States and 
Territories are to remain permanently and become ab
sorbed into the population as citizens. * * * 

* * * * * 
There is also a growing popular recognition of the fact 

that it is the duty of the Government, and of the several 
States where they are located, to make ample provision 
for the secular and industrial education of the rising 
generation, * *.230 

Commissioner Morgan refused to grant further licenses for 
Indians to leave the reservation for the purpose of travel 
with "Wild Wes!." shows on the grounds of the demoralizing 
infi uence. 237 

"* * I consider the payment of cash to Indians," Com-
missioner Morgan wrote, "except in return for service rendered 
or labor performed for themselves or their people, as of very 
little real benefit in a majority of cases * * *." 238 

In the matter of traders, the policy of the office was to permit 
at least two on ev(~ry reservation. 

Competition within the reservation, in addition to that 
growing up outside, is fostered by licensing on each reserve 
as many traders as practicable.239 

Commissioner Browning, in 189·5, reports progress, particularly 
in the education and the employment of the Indians. 

* * * a large increase has been made in the number 
of Indian employees, and in ·filling positions at agencies 
and schools Indians have been given the preference for 
appointment when found competent to do the work 
required.2-1o 

In education, opposition from the older Indians appears to 
have lessened.241 Enrollment and school attendance increased. 

* * * without resort to coercion even to the extent 
allowed by law. * * * I haYe refrained from using 
such means, preferring the better course of moral suasion 
aH.d convincing arguments, and finding them ultimately 
effective. It gives me pleasure to note the success of 
such methods, * * *.242 

------
23~ Ibid., p. VI. 
285 Ibid., p. XXXIX. Of the reduction of Indian-owned lands Com

missioner Morgan felt constrained to say : 

This might seem like a somewhat rapid reduction of the landed 
estate of the Indians, but when it is considered that for the moflt 
part the land relinquished was not being used for any purpose 
whatever, that scarcely any of it was in cultivation that the 
Indians did not need it and would not be likely to need it at any 
future time, and that they were, as, is believed, reasonably well 
paid for it, the matter assumes quite a different aspect. The 
sooner the tribal relations are broken up and the reservation 
system done away with the better it will be for all concerned. 
If there were no other reason for this change, the fact that 
indivi.d~~l ownership of P.roperty is the universal cnstom among 
the ctvthzed people of thts country would be a sufficirnt rPason 
for urging the handful of Indians to adopt it. (P. XXXIX.) 

23e Ibid., pp. VI-VII. 
237 Ibid., pp. VIII, LVII. By letter of August 4, 1890, the Secretary of 

the Interior directed that no more licenses be granted. (Ibid., p. LVII.) 
On the issuance of passes to Indians leaving a reservation, see Chapter 8, 
sec. 10A(2). 

238 Rep. Comm. Ind. Aff., 1890, p. CXVIII. 
239 Ibid., p. LX. However, Commissioner.Morgan felt the whole license 

system was archaic, "* "' * a relic of the old system of considering 
an Indian as a ward, a reservation as a corral, and a tradership as a 
golden opportunity for plunder and profit." (Ibid., p. LIX.) 

240 Rep. Comm. Ind. Aff., 1895, p. 1. 
241 Ibid., p. 3. 
242 Ibid., p. 4. 
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Commissioner Browning reports in detail on the leasing of Manual training is the basis of Commissioner Leupp's educa-
Indian lands. The Act of February 28, 1891,243 authorized the tional policy. He would limit the ordinary Indian boy scholas
leasing of unalloted or tribal lands, and allotted lands where ag~ tically to enough of the "3 R's" so that 

o1· disability of allottee warrants it. By Act of August 15, * * * he can read the simple English of the local -
1894,244 and later acts these leasing statutes were broadened. newspaper, can write a short letter which is intelligible 

On this point, Commissioner Browning stated: 

* * * the indiscriminate leasing of allotments will not 

though maybe ill-spelled, and knows enough of :figures to 
discover whether the storekeeper is cheating him. 
* * *261 

be permitted. * * * the indiscriminate leasing of allot- Of the policy of individualizing the Indian through division of 
ments would defeat the very purpose for which they were 
made. * * * 2•r. tribal lands and tribal funds, Commissioner Leupp says: 

Commissione·r Jones, 246 like his predecessor, reports progress in 
all :fields, follows a statistical pattern of summarizing, and offers 
ac-companying papers in support. The activity of the Bureau of 
Indian Affairs centered mainly about education; allotment and 
the problems arising therefrom-leasing, homesteading, survey
ing; the sale of liquor; ·railroads; and disturbances on reserva
tions. 

E. THE PERIOD FROM 1905 TO 1928 

Commissioner Francis E. Leupp, in his :first report in 1905, 
presents his outlines of an Indian policy as "* * * one of 
the fruits of my twenty years' study of the Indian face to face 
a,nd in his home, as well as of his past and present environ
ment * * * ." 247 

The Indian, says Commissioner Leupp, 

* * * will never be judged aright till we learn to 
measure him by his own standards, as we whites would 
wish to be measured if some more powerful race were to 
usurp dominion over us.248 

Commissioner Leupp has .various recommendations for a new 
Indian policy-in education, in individualizing Indian land and 
money, in weaning the Indian from the licensed trader, in mak
ing him a part of his community.249 

To carry out this policy, 

* * * our main hope lies with the youthful genera
tion * * *. The task we must set ourselves is to win 
over the Indian children by sympathetic interest and un
obtrusive guidance. It is a great mistake to try, as many 
good persons of bad judgment have tried, to start the little 
ones in the path of civilization by snapping all the ties 
of affection between them and their parents, and teaching 
them to despise the aged and non-progressive members of 
their families. * * * 250 

243 Sec. 3, 26 Stat. 794, 795 partly embodied in 25 U. S. C. 397. See 
Chapter 15, sec. 19, Ch_apter 11, sec. 5. 

244 28 Stat. 286, 305. See Chapter 15, sec. 19, Chapt0r 11, sees. 1C 
nnd 5. 

245 Rep. Comm. Ind. Aff., 1895, p. 34. 
246 R ep. Comm. Ind. Aff., 1897. 
247 Rep. Comm. Ind. Afl'., 1905, p. 1. Many of Commissioner Leupp's 

views on Indian affairs are set forth in The Indian and His Problem 
(1910). 

248 Ibid., p. 1. To illustrate his point, Commissioner Leupp goes on 
to say: 

Suppose, a few centuries ago, an absolutely alien people lil'e the 
Chinese had invaded our shores and driven the white colonists 
before them to districts more and more isolated, destroyed the 
industries on which they had always subsisted, and crowned all 
by disarming them and penning them on various tracts of land 
where thry could be fed and clothed and cared for at no cost to 
themselves, to what condition wonlo tlw white Americans of today 
have been reduced? In spite of their vigorous ancestry they would 
surely have lapsed into barbarism and become pauperized. No 
race on earth could overcome , with forces evolved from within 
themselves. the effect -of such treatment. That our red brethren 
have not been wholly ruined by it is the best proof we could ask 
of the sturdy traits of character inherent in them. (P. 2.) 

~49 Ibid., pp. 3- 5. 
250 Ibid., p. 2. 

* * * it is our duty to set him upon his feet and sever 
forever the ties which bind him either to his tribe, in the 
communal sense, or to the ' Government. This principle 
must become operative in respect to both land and money. 
* * * = Thanks to the late Senator Henry L. Dawes of 

- Massachusetts, we have for eighteen years been individual
izing the Indian as an owner of real estate by breaking up, 
one at a time, the reservations set apart for whole tribes 
and establishing each Indian as a separate landholder on 
his own account. Thanks to Representative John F. Lacey 
of Iowa, I hope that we shall soon be making the same 
sort of division of the tribal funds. 253 

In order that the Indian might rapidly become a member of 
his community instead of a "necessary nuisance," 254 Commis
sioner Leupp would encourage him to trade in local market 
towns; he would have Indian money depo!'dted in local banks; he 
would teach him to shop competitively instead of with the obso
lescent licensed trader. 

In 1908, Commissioner Leupp reports the success of his plan 

* * * for systematic cooperation between various de
partments and bureaus of the Government, so as to get rid 
of the "wheels within wheels" which are so grave a source 
of waste in administration.255 

The Reclamation Service, Geological Survey, and Forest Serv
ice in the Department of the Interior, and the Bureaus of Plant 
Industry and Apimal Industry in the Department of Agriculture 
cooperated with the Bureau of Indian Affairs on specific projects 
of common interest.256 

In 1911, Commissioner Valentine reports individual Indian 
money as a source of both good and harm. It had been 
used for houses, farm repairs, etc., helping to quicken industrial 
development of the Indians.257 It had also caused traders to in
culcate extravagant habits in the possessors of funds, and caused 
a great increase in indebtedness.258 He recommends a continuance 
of the policy of "liberal supervisioo" over Indian funds by super
intendents.259 

251 Ibid. , p. 3. Commissioner Leupp would have a girl trained in the 
domestic arts n ecessary for frontier life-cooking, sewing, washing, and 
ironing (p. 3). 

252 Ibid., p. 3. 
2 53 Ibid., p. 4. Two years later Congress enacted legislation providing 

for the breaking up of tribal funds. Act of March 2, 1907, 34 Stat. 1221, 
25 U. S. C. 119. See Chapter 15, sec. 23B; Chapter 10, sec. 4; Chapter 9, 
sec. 6. 

254 Ibid., p. 4. 
2 55 Rep. Comm. Ind. Aff., 1908, p. 2. See sec. 3, infra, for a discussion 

of the extensive cooperation between bureaus and departments that has 
been effected. 

256 Ibid., pp. 2- 9 The joint projects were the result either of direct 
approach between departments, or specific legislation. Fl. g., the Act of 
May 30, 1908, 35 Stat. 558 directed the Secretary of the Interior to 
cause an examination of the lands on the Fort Peck Reservation to be 
made by Reclamation Service and Geological Survey (p. 3). See sec. 3C, 
infra, and Chapter 12, sec. 7. 

257 Rep. Comm. Ind. Aff .. 1911, p. 21. 
2os Ibid., p. 22. 
2511 Ibid., p. 21. 
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Various amendments 200 to the Allotment Act permitting aliena
tion had been passed, some causing difficulty. The Act of June 
25, 1910/61 requiring that the Secretary determine the heirs of 
deceased allottees and issue patents in fee entailed 

* * * a vast amount of work; many allotments are now 
of 20 years' standing; estates are contested; and the ques
tions of law, :wd particularly of fact, become extremely 
difficult, largely through difficulty in obtaining Indian tes
timony of value. As allotments have been made on 55 res
ervations, and upon the Winnebago Reservation alone
one of the smaller reservations-there are 6f'O heirship 
cases, the work to be done under this act will become onf' 
of the greater tasks of the office. * * * 262 

The leasing system, in general operation since 1891 "* * * 
raises some of the gravest questions of policy with which the 
Indian Office has to deal." 2aa Commissioner Valentine analyzes 
the cases where leasing has been of real value to the Indian
where the Indian is already farming as much as his capital and 
help permit; where the Indian has chosen some other industrial 
pursuit than farming; where he is ill or otherwise incapaci.
tated.264 For the inost part, however, "* * * leasing as it has 
been practiced is * * * a positive detriment to the Indians. 
* * * a steady renta.l from his land is one of the strongest 
incentives not to begin to work." 265 

Commissioner Valentine reports the result of investigation into I 
the status of "State" Indians-Indians who have long been more 
or less independent of the Federal Government.266 

* * * It is noteworthy that in many cases these Indians 
have worked out for themsclYes, with some assistance from 
their States, problems which the senice has still to meet 

. in other parts of the field. 267 

Although, by the Act of May 8, 1906,268 the Secretary of the 
Interior w;ras given the power, before the expiration of the 25-year 
trust period, to i~sue a patent in fee "whenever he shall be satis
fied that any Indian allottee is competent and capable of nmnag
ing his or her affairs * * *," a conservati;-e policy was fol
lowed.209 Each application had to be considered on its merits, and 
was accompanied by a report of the superjntendent. Howe.ver, 
even with this cons<?rvative policy, during the first 3 years of the 
law's operation, 60 percent of the patentees disposed of their 
land and its Droceeds.270 

Commissioner Valentine, therefore, inaugurated a policy of 
requiring more rigid proof of competency, and superintendents 
were required to answer more specific questions.271 In his report 
for 1911, he sums up his policy thus: 

* * * I am opposed to granting patents in fee unless 
circumstances clearly show that a title in fee will be of 
undoubted advantage to the applicant. * * * In the 

260 See Chapter 5, sees. llB and 11C. And ct. Rep. Comm. Ind. Aff., 
1911, p. 26. 

261 36 Stat. 855. Sre Cl>apter 5. sec. 11C. 
2e2 RPp. Comm. Ind . .Aff., 1911, p. 26. 
203 Ibid., p. 26. See Chapter 11, sec. 5 and Chapter 15, sec. 19. 
261 Rep. Comm. Ind. Aff., 1911, pp. 26-27. 
21l5 Ibid., p. 27. 
206 E. g. the Catawba Indians of South Carolina, over whom the State 

of South Carolina had assurnf'd sovereign rights without federal objection. 
It had treated with the Indians since 1763, had granted them a reserva
tion and had attempted to extinguish their title in 1840. The Alabama 
Indians in Texas lived on land granted to them conditionally by the state 
about 1850. 'Rep. Comm. Ind. Aff., 1911, pp. 46, 47. 

207 Rep. Comm. Ind. Aff., 1911, p. 46. 
268 34 Stat. 182, 183, generally known as the Burke Act. See Chapter 5, 

sec. J lB. 
269 SchmC'ckebier, op. ctt., pp. 150-151. 

•270 Ibid., p. 151. I 

271 According to Scbmeckebier ( op. cit., p. 151), between 1909 and 
1912, 3,400 applications for patents were approved, and approximately 
2,000 denied. 
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face of existing evidences of carelessness and incompetence 
any liberal policy of giYing patents in fee would be utterly 
at cross-purposes with the other Efforts of the Government 
to encourage industry, thrift, and independence.272 

In 1917, under Commissioner Cato Sells,213 a more drastic 
policy was inaugurated. 

Broadly speaking, a policy of greater liberalism will 
henceforth prevail in Indian administration to the end 
that every Indian, as soon as he has been determined to 
be as competent to transact his own business as the average 
white man, shall be given full control of his property and 
have all his lands and moneys turned over to him, after 
which he will no longer be a ward of the Government. 

Pursuant to this policy, the following rules shall be 
observed: 

1. Patents in fee.-To all able-bodied adult Indians of 
less than one-half Indian blood, there will be given as far 
as may be under the law full and complete control of all 
their property. Patents in fee shall be issued to all adult 
Indians of one-half or more Indian blood who may, after 
careful investigation, be found competent, pro·dded, that 
where deemed advisable patents in fee shall be withheld 
for not to exceed 40 acres as a home. 

Indian students, when they are 21 years of age, or over, 
who complete the full course of instruction in the Govern
ment schools, recei\e diplomas and have demonstrated 
competency will be so declared. 

2. Sa,le of lands.-A liberal ruling will be adopted in 
the matter of passing upon applications for the sale of 
inherited Indian lands where the applicants retain other 
lands and the proceeds are to be used to improve the home
steads or for other equally good purposes. A more liberal 
ruling than has hitherto prevailed will hereafter be fol
lowed with regard to the applications of noncompetent In
dians for the sale of their lands where they are old and 
feeble and need the proceeds for their support. 

3. Certificates of oompetenoy.-The rules which are 
made to apply in the granting of patents in fee and the 
sale of land~ will be made equally applicable in the matter 
of issuing certificates of competency. 

4. Individual Indian rnoneys.-Indians will be given 
unrestricted control of all their individual Indian moneys 
upon issuance of patents in fee or certificates of com
petency. Strict limitations will not be placed upon the 
use of funds of the old, the indigent, and the invalid. 

5. Pro rata shares-trust f 'ttnds.-As speedily as possible 
their pro rata shares in tribal trust or other funds shall 
be paid to all Indians who have been declared competent, 
unless the legal status of such funds prevents. Where 
practicable the pro rata shares of incompetent Indians 
will be withdrawn from the Treasury and placed in banks 
to their indJ.vidual credit. 

* * * * * 
This is a new and far-reaching declaration of policy. 

It means the dawn of a new era in Indian administration. 
It means that the competent Indian will no longer be 
treated as half ward and half citizen. It means reduced 
appropriations by the Government and more self-respect 
and independence for the Indian. It means the ultimate 
absorption of the Indian race into the body politic of 
the Nation. It means, in short, the beginning of the end 
of the Indian problem.274 

Competency commissions were set up, and superintendents 
were requested to furnish-

* * * a list of all Indians of one-half or less Indian 
blood, who are able-bodied and mentally competent, 

272 Rep. Comm. Ind. Aff., 1911, pp. 22-23. 
21a Cato Sells was Commissioner of Indian Affairs for 8 years under 

PrE-sident Wilson (from 1913 to 1921), the first Commissioner to hold 
office for that length of time. 

2a Report of the Commissioner of Indian Affairs, 1917, pp. 3-4, declara
tion of policy of April 17, 1917. (Schmeckebier, op. cit., pp. 152-153.) 
From 1917 to 1920, 10,956 fee simple patents were issued, as compared 
with 9,894 from 1906 to 1916. (Schmeckebier, op. cit., p. 154. Also Rep. 
Comm. Ind. Aff., 1920, p. 8.) 
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twenty-one years of age or over, together with a descrip
tion of land allotted to said Indians, and the number of 
the allotment. It is intended to issue patents in fee simple 
to such Incllans.275 

· 

The question of Indian citizenship became prominent after 
Indian participation in the ·world War-.276 In reply to critics, 
Commissioner Sells wrote in 19•20 : 

I 'have, however, gone further and taken the position 
that the citizenship of Indians should not be based upon 
their ownership of lands, tribal or in severalty, in trust 
or in fee, but upon the fact that they are real Americans, 
and favorable report has been made on a bill introduced 
in Congress having for its purpose the conferring of citi
zenship on all Indians, but retaining control of the estates 
of incompetents.277 

Commissioner Sells adopted the . policy with · respect to indi
vidual Indian money of paying it directly to competent adult 
Indians without deposit, or having it disbursed in large sums by 
the superintendents from funds deposited under their super
vision.zrs 

In 1921, with n change in administration, the new commis
sioner zru declared : 

This practice, however [of issuing patents in fee to 
Indians of one-half or less Indian blood without any 
further proof of competency], has been discontinued, and 
in all cases involving the 1ssuance of patents to Indians, 
the practice is now to require a formal application and 
proof of competency.280 

The result of the shift in policy is clear from the following 
tabulation of patents issued from 1921 to 1926: 281 

Fiscal year : 
1921 ------------------------- 1, 692 
1922\ ------------------------- 911 
1923 ------------------------- 625 19·24; ___________________ ...;._____ 913 

1925 ------------------------- 4511 
1926 ---·---------------------- 322 

In bis brief report for 1922, Commissioner Burke devotes a 
considerable portion to education. 

In the education of the Indian youth lies the hope of 
the future generations of' the American Indian. In tl1is 
time, when it is so essential to practice economy in every 
possible way, it should be realized that the child who is 
allowed to grow up in this country without being taught 
English and manual skill in some useful occupation is 
always in danger of becoming a liability. It i.s false 
economy to neglect the education of any children.282 

An industrial survey of all the reservations, based on a house
to-house canvass of Indian families, was inaugurated 

* * * to ascertain their condition, needs, and resources, 
with the view to organizing the work of the reservation 

ZT5 Letter of March 7, 1919, to superintendents in S chmeckebier, op. cit. , 
pp. 153-154. This liberal •policy of Commissioner Sells under the secre
taryship of Franklin K. Lane has resulted in litigation based on forced 
allotments and sale of land for taxes, which is still one of the chief 
concerns of the Department of Justice. See Chapter 11. 

ZTG By A ct of Nov£;mber 6, 1919, 41 Stat. 350, 8 U. S. C. 3 , citizenship 
hacl been made available to Indian participants in the World War, honor
abl y discha r ged, on declaration of courts of competent jurisdiction. See 
Chapter 8, sec. 2. 

277 Rep. Comm. Ind. Aff., 1920, p. 8. By Act of June 2, 1924, c. 233. 
43 Stat. 253, 8 U. S. C. 3, 173, such general citizenship was granted. 
See ChaptPr 8 , sec. 2. 

278 Rep. Comrn. Ind. Afl'., 1920, P. 50. 
279 Charles H. Burke became the new Commissioner of Indian Affairs, 

and servr d for more than 8 years under 2 Presidents. The repc rts 
again become br ief sum1r aries as they were at the beginning of the Bureau 
of India n Affairs in 1 f/24. 

280 R rp Comm. Ind. Aff , 1921. p . 23. 
2sJ . S c~>meckeb " er. r p . a ·t. , p. 154. 
2B2 Rep. Corum. Ind. Aff., 1922, p. 7. 

service so that each family will make the best use of its 
resources. * * * 2158 

The industrial sur.vey was to form the basis of a more com
preh ::msive one for each reservation, embracing the needs-for 
health, education, housing, sanitation, social welfare on the one 
hand, and the resources-both tribal and individual on the other. 
The purpose of such a survey would be "to formulate for each 
reservation a definite program or policy which may be followed 
for such term of years as will place the Indians on a self-support
ing basis." 284 

Increasing cooperation with Federal health agencies, as well 
as with state, local, and voluntary agencies, is noted during 
Commissioner Burke's administration.285 

It is hoped that closer cooperation may be estnblished 
between States having Indian populations and the Federal 
Government in dealing with quest ions of education, health, 
and law enforcement. Probably States should ultimately 
assume complete responsibility for the Indians within 
their borders, but pending that time, there is much to be 
done by the Federal service.286 

F. THE PERIOD FROM 1929 TO 1939 

The survey of the social and economic conditions of the In
dians, begun at the invitation of the Interior Department in 1926 
by the Institute for Government Research/87 was completed in 
1928. 

The publication of this report helped to inaugurate a new era 
in the Indian Service. The criticisms and recommendations con
tained in the report commanded the attention of the Bureau,288 as 
well as the general public. The report raised serious doubts as 
to the wisdom of such established Indian policies as that which 
had developed around the allotment problem. Of the policy of 
individual allotment, the report declared : 

* * * Not accompanied by adequate instruction in 
the use of property, it has largely failed in the accom
plishment of what was expected of it. It has resulted 
in much loss of land and an enormous increase in the 
details of administration without a compensating advance 
in the economic ability of the Indians. The difficult prob
lem of inheritance is one of its results. * * * (P. 41.) 

Even more serious doubts were raised as to the efficiency and 
adequacy of the public services rendered by the Indian Bureau. 
On the question of health, the survey reported : 

The health of the Indians as compared with that of the 
general population is bad. (P. 3.) 
* * * For some years it has been customary to speak 
of the Indian medical service as being organized for public 
health work, yet the fundamentals of sound public health 
work are still lacking. (P. 190.) 

283 Ibid., p. 11. 
2R4 Ibid., p. 11. That program was later followed in the establishment 

of a unit of the Soil Conservation Service, known as Technical Coopera
tion, Bureau of Indi.an Affairs (TC-BIA), i.n Novrmber 1935. The pur
pose of the TC- BIA is to make such surveys and recommendations for 
each reservation, in collaboration with the Soil Conservation Service. 

2&5 Rep. Comm. Ind. Aff., 1928, p. 1. 
286 Ib'id., 1928, p. 7. 
287 Meriam, Problem of Indian Administration (1928). In a publica

t"i.on of tbe American Ind·an Defense Association (American India n Life, 
Bulletin No. 12, June 1928, p. 6) the survey was evaluated. 

The report of the Institute for Government Research is the 
most important single document in Indian Affairs• since Helen 
Hunt .Tack~ on'·s "Th~· C4:'ntury of Dishonor" published 45 years 
a .go. It contains three sections which intrinsically are very fine. 
(H,..,alth . Er1n~'ation . and W r>men and Family and Community 
Life .) Its 847 pages of text are a resnlt of team-work behreen 
ten sprcialists. Thr studierl moderation of its language; the 
avoidnnce of a sugg-estion even as to where rrsponsibility shall 
be placed; the omission (save in regard to health and education) 
of most of the facts which give a quality 0f sinister deliberate
ness to the wrongs suffered by Indians; its nearly total avoidance 
of those skeleton closets, the handling of individual Indian trust 
mon 'YS nnd r r imbu• sal' l" infl ht• ·dnr><-s: th ""'" qualities of the 
report increase its convincingness and usefulness. 

2
"" RPp. Corum. Ind. All'., 1928, pp, 4-7. 
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Special hospital eqnipment, such as X-ray, clinical 

laboratory, and special treatment facilities is generally 
lacking. (P. 282.) 

No sanatorium in the Indian Service meets the minimum 
requirements of the American Sanatorium Association. 
(P. 287.) 

The hospitals, sanatoria, and sanatorium schools main
taii1ed by the Service, despite a few exceptions, must be 
generally characterized as lacking in personnel, equipment, 
management, and design. (P. 9.) 

On the subject of education, the survey was scarcely less 
critical. 

The work of the government directed toward the educa
tion and advancement of the Indian himself, as distin
guished from the control and conservation of his property, 
is largely ineffective. (P. 8.) 

The survey staff finds itself obliged to say frankly and 
unequivocally that the provisions for the care of Indian 
children in boarding schools are grossly inadequate. 
(P. 11.) 

On the economic problems of the Indians, the survey did much 
to overthrow the popular impression, based largely on the pub
licity given to a few "oil" Indians, that the Indians generally 
occupied a favored economic position: 

An overwhelming majority of the Indians are poor, even 
extremely poor, and they are not adjusted to the economic 
and social system of the dominant white civilization. 
(P. 3.) 

'l,he prevailing living conditions among the great ma
jority of the Indians are conducive to the development 
and spread of disease. ( P. 3. ) 

Even under the best conditions it is doubtful whether a 
well rounded program of economic advancement framed 
with due consideration of the natural resources of the 
reservation has anywhere been thoroughly tried out. The 
Indians often say that programs chnnge with superin
tendents. Under the noorest administration there is littl8 
evidence of anything ;vhich could be termed an economic 
program. (P. 14.) 

Of the general . ocial objectives of Indian administration, 1;he 
survey had this to say : 

The Indian Service has not appreciated the fundamental 
importance of family life and community activities in the 
social and economic development of a people. The tend
ency has been rather toward weakening Indian family life 
and community activities than toward strengthening 
them. (P. 15.) 

On the question of law and order, the survey reported: 

Most notable is the confusion that exists as to legal 
jurisdiction over the restricted Indians in such important 
matters as crimes and misdemeanors and domestic rela
tions. The act of Congress providing for the punishment 
of eight major crimes applies to the restrict-ed Indians on 
tribal lands and restricted allotments, and cases of this 
character come under the unquestioned jurisdiction of the 
United States courts. Laws respecting the sale of liquor 
to Indians and some other special matters have been 
passed, and again jurisdiction is clear. For the great 
body of other crimes and mi~demeanors the situation is 
highly unsatisfactory. (Pp. 16-17.) 

The positive recommendations of the survey, which have 
greatly influenced the policy of the Jndian Bureau since 1928,289 

stressed the need for a comprehensive educational program de
signed to meet the problems of reservation life, the need for 
sustained and coordinated economic planning and development, 
the need for a strengthened, more efficient and better paid per
sonnel, the encouragement of Indian use of Indian lands, the 
st~engthening of Indian community life, the clarification of con-

289 For an account of the effect which this report had on Indian educa
tion, for instance, see Chapter 12, sec. 2. 

fusions in the Indian law and order situation, and the final 
settlement of outstanding legal claims.200 

Commissioner Rhoads,291 like his predecessor, devotes a good 
part of his reports to education, particularly to federal-state rela
tions.m In 1929 he reports: 

* * * The States and the local public-school di:;tricts 
appear to be generally in sympathy with ihe plan of edu
cation by the States, conditioned, however, upon such finan
cial assistance as they need and as the Federal Govern
ment can offer. * * * 298 

In 1S31 Commissioner Rhoads reiterates: 

* * * Indian education is in no sense solely a Federal 
problem, but a State and local problem as well. When 
Congress in 1924 made all Indian citizens it served notice 
that Indians could no longer be overlooked in the citizenry 
of any State.204 

In 1932, Commissioner Rhoads states : 

The most significant feature of the year in Inrlinn educa
tion was the determined effort to make the change from 
boarding school attendance to local day or public school 
attendance for Indian children.205 

This was in keeping with the new educational policy of provid
ing the Indian's education "* * * in his own community 
setting." 296 

Throughout the reports 297 of recent commissioners appears the 
title "Additional lands for Indian use," one result of the Allot
ment Act. In some cases tribal funds are used on a reimbursable 
plan for such purchases. 208 

Commissioner Collier in his first report in 1933 discusses the 
four main lines along which his policy is to be directed: Indian 
lands, Indian education, Indians in Indian Service, and reorgani
zation of the Indian Service. 

(1) Ind'ian lands.--The allotment system has enor
mously cut clown the Indian landholdings and has rendered 
many areas, still. owned by Indians, practically unavailable 
for Indian use. The l'ystem must be revised. both as a 
matter of law and of practical effect. Allotted lands must 
be consolidated into tribal or corporate ownership with 
individual tenure, and new lands must be acquired for 
the 90,000 Indians who are landless at the present time. 
A modern system of financial credit must be instituted 
to enable the Indians to use their own natural resources. 
And training in the modern techniques of land use must 
be supplied Indians. The wastage of Indian lands through 
erosion must be checked. 

(2) Indian education.-The redistribution of educa
tional opportunity for Indians, out of the concentrated 
boarding school, reaching the few, and into the day school, 
reaching the many, must be continued and accelerated. 
The boarding schools which remain must be specialized 
on lines of occupational need for children of the older 
groups, or of the need of some Indian children for insti
tutional care. The day schools must be worked out on 
lines of community service, reaching the adult as well as 
the child, and influencing the health, the recreation, and 
the economic welfare of their local areas. 

(3) Indians in Indian Service.-Tbe increasing use of 
Indians in their own official and unofficial service must 

200 It will be noted that most of these r C'commendations had been made 
from time to time in commissioners' reports. 

291 Charles J. Rhoads, 1929-33. 
202 See. for example, Rep. Comm. Indian Aft, for 1929, pp. 4--7; for 1930, 

pp. 7-13; for 1931, pp. 4-13; for 1932, pp. 4- 9. 
293 Rep. Comm. Ind. Aff., 1929, p. 5. 
294 Ibid. 1931, p. 7. 
295 Ibid., 1932, p. 4. 
296 Ibid., 1932, p. 5. 
21n See e. g., Rep. Comm. Ind. At!., 1928, p. 23, 1929, p. 10, etc. 
298 See e. g., Rep. Comm. Ind. Ali., 1928, p. 23, 1931, pp. 30-31, etc. See 

Chapter 15, sees. 6, 8. 
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be pressed without wearying. To this end, adjustments 
of Civil Service arrangements to Indian need must be 
sought ; but in order that standards may not be lowered, 
opportunities for professional training must be made gen· 
uinely accessible to Indians. ·with respect to unofficial 
Indian self-service, a steadily widening tribal and .local 
participation by Indians iu the mr..nagemeut of their own 
properties and in the administration cf their own services 
must be pursued. 

( 4) Reorganization of th e Indian 8cnicc.-A decen
traliz.ng of admiuistratiYe routme mnst be progressively 
attempted. The special fnndions of Indian :Service must 
be integrated with one a1 oLher nnd with Indian life, in 
terms of local areas and of local groups of Indians. An 
enlarged responsibility must be ves ted in the superintend
ents of reservations and beyond them, or concurrently, 
in the Indians themselves. This reorganizatiop is in part 
dependent on the revision of the land allotment system; 
and in part it is dependent on the steady development of 
cooperative relations between the Indian Service as a 
Federal agency, on the one hand, and the States, counties, 
school districts, and other local units of government on 
the other hand.2<Ju 

Commissioner Collier's major policies found statutory expres
sion in the W'heeler-Howard (Indian Reorganization) Act of 
J une 18, 19'34.300 The extent to which they have been embodiep 
in existing law and practice will be one of the principal inqqiries 
of tlle substantive chapters that follow. 

G. HISTORICAL RETROSPECT 

Recent trends in our national Indian policy are set forth 
against the background of history in a statement prepared by 
the Office of Indian Affairs in 19'38, at the request of the Depart
ment of State: 301 

* * * The chief issue around which Indian policy 
reyolved prior to 19'33 was whether this transfer of owner
ship [of land and resources] could best be brought about 
through peaceful treaty, through force of arms, or through 
the usual legal forms of patent, deed and mortgage. 
Indian policy and Indian administration, even today when 
this motive has been reversed, is underlaid with strata of 
the earlier policies, and can be understood only as these 
earlier policies are understood. 

During the years when the rivalries of England, France 
and Spain 0n the continent gave the various Indian tribes 
positions of strategic power, negotiations with these tribes 
were carried. on by the Colonies and later by the United 
States on the basis of international treaties. These 
treaties acknowledge the sovereignty of Indian tribes and 
implied the acknowledgement of a possessory right in the 
soil that the tribes occupied. After the cession of Louisi
ana by France in 1803., the termination of the war with 
Great Britain in 1814 and the cession of Florida by Spain 
in 1819, there developed an increasing tendency to deny 
the sovereignty of Indian tribes and to deal with them 
by force of arms. 302 

* * * * * 
The use of military force to control Indians wa!'l a 

dominant factor in United States policy from the 1820'~ 
until the 1850's and did not wholly disappear with the last 
of the Indian wars in the 1890's. This warfare materinll v 
handicapped the settlement of the vVest and proved costly 
to the Federal Government. It was officially estimated 
with probable correctness about 1870 that Indian wars had 

299 Annual Report of The Secretary of the Interior, 1933, Rep. Comm. 
Ind. Aff., pp. 68-69. 

:JOO 48 Stat. 984, 25 U. S. C. 461 et seq. See Chapter 4, sec. 16. 
3°1 "A Brief StatPment on the Background of Present-day Indian Policy" 

(submitted November 21, 1938). 
This statement was for the use of the American delegation at the 

Eighth Intern:.itional Conference of American States, at Lima, Peru, 
December 9, 1938. 

s02 Ibid., pp. 1-2. 

cost the Government in excess of $1,000,000 for every 
dead Indian.308 

* * * * * 
While treaties and wars had failed to break down the 

intenml organization and culture of the Indian tribes, the 
allotment policy brought with it a growing roster of white 
superintendents, farm agents, teachers, inspectors and 
missionaries who superseded Indian leaders and to a large 
extent succeeded in destroying Indian culture. There was 
developed a system of closed reservations ruled auto
cratically by the Indi:m Bureau, which in 1849 bad been 
transferred from the War Department to the Department 
of the Interior. This autocratic rule was carried out un
der an ever-increasing number of uncorrelated statutes; 
a never codified and vast body of administrative regula
tions; and the personal government of Indian agt>nts who 
were politically appointed. Misery became extreme npon 
the reservations, graft became notorious and led to more 
Indian outbreaks, and as a measure of relief. P re iclent 
Grant, in his first term, placed Christinn mission boc11C'~ 
administratively in charge of Inilinn rff·lirr-; in nPrnpron ~ 
parts of the country. This official identification of 
missionary bodies with Indians g adually '"PS brought to 
an end in later years, but the political ident·fi ,..ation of the 
mission bodies with the Indian Bureau had not been dis
solved until very recent times. * * * it was not ac
knowledged that Indians were entitl0d to the constitutional 
guarantees of liberty of conscience. 304 

The guiding concepts in what may be caned the auto
cratic phase of the Federal policy toward Indians wt>re the 
destruction of all TI1dian tribal honds, the efhcing of Jnt1i.nn 
languages and cultural heritnges, the forcing ofthe Indian 
as an individual to become identified with and loRt in the 
white life, and the breaking of tribal, commnnal ann eY<'n 
family landholdings into individual allotments of farm, 
timber and grazing lands.305 

* * * * * 
In the autocratic phase of Indian policy, a uni

form pattern of administration and of program was 
imposed throughout the Indian country.306 

• * * * * 
Against the above background the present phase of gov

ernmental Indian policy can be better understood. The 
present policy continues the Federal guardianship over 
Indians and trusteeship over Indian property while seek
ing to establish individual and group liberty within the 
guardianship.307 * * * In the new phase, the stress is 
against uniformity and in the direction of the maximum 
of local adaptation, both of method and of goal_308 

In all of these phases of the present-day government 
policy toward Indians, an underlying factor is the realiza
tion that the Indian is no longer the "vanishing American," 
but is actually increasing in numbers. During the past 
eight years the growth in population as reported by Indian 
agencies in the United States has been at the rate of over 
1 per cent per annum. As with various other peoples 
during periods of development, the birth rate has been 
decreasing, but the decline in the Indian death rate has 
been even greater. 

To help Indians in making adjustments to the drastic 
changes in their way of life made necessary by the over
whelming invasion of the alien white race, and yet to 
foster the perpetuation of much of their cultural heritage, 
to train and stimulate them for complete economic self
Sl1fficiency, looking toward a better standard of living for 
this vital mce, are the ultimate goals of the present 
Administration. 

Although only slightly over a third of a million in popu
lation in a nation of approximately 130 million people, 
the Indians of the United States will become an even 
greater factor in its cultural, social, and economic life.309 

sos Ibid., p. 2. 
304 Ibid., p. 3. 
305 Ibid., pp. 3-4. 
aoa Ibid., p. 8. 
307 Ibid., p. 6. 
aos Ibid., p. 8. 
309 Ibid., p. 9. 
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SECTION 3. ADMINISTRATION OF THE INDIAN SERVICE TODAY 

A. ORGANIZATION AND ACTIVITIES 

The organization and functions of the Office of Indian Affairs 
today are pictured in the accompanying chart. 310 

The Commissioner of Indian Affairs is the titular and func
tioning head of the entire office, both in Washington and in the 
field. He has directly under him the Assistant Commissioner, 
who shares the duties of office and acts in his place. Those duties 
are: General management of and promulgation of policies cover
ing all matters relating to Indians and to the natives of Alaska, 
including economic development; organization of tribes; educa
tion; health acthities; land acquisitions, leases, sales; forest 
and grazing manRgement ; construction, maintenance, and opera
tion of irrigation facilities ; construction and upkeep of roads 
and bridges on Indian reservations; conservation work; and 
relief activities ; and the interpretation of the needs of the Indian 
Service in legislative and budgetary terms. 

81° Chart on Organization and Functions prepared by the Office of 
Indian Affairs as of May 1940. All the descriptions of duties con
tained in this section are based on information supplied by the Indian 
Office. The chart appears also in Blauch, Educational Service for Indians 
(President's Advisory Committee on Education, Stafl' Study No. 18, 
'939), p. 28. 

The Probate Division and the Legal-Division are jointly under 
the Office of the Commissioner of Indian Affairs and under the 
Solicitor for the Department. 

The Probate Division 311 determines heirs and probates wills 
of all deceased Indians outside the Five Tribes and Osage Nation; 
reviews the work of the Probate Attorneys of the Five Tribes, 
and the probate recommendations of the Osage Tribal Attorney 
and Superintendent; and handles income and inheritance tax 
matters of Five Tribes. 

The Legal Division reviews matters covering legal and other 
questions affecting the Indians, including reviewed reports on 
Congressional billf:; affecting Indians, and passes on a host of 
other legal matters involving Indians or their property, rights
of-way, condemnation, taxation, irrigation, determination of 
heirs, etc. 

The Assistants to the Commissioner are the Commissioner's 
immediate staff officers. They arc assigned from time to time 
numerous duties which devolve upon the ~ommissioner's Office. 
In general the Assistants to the Commissioner serve to coordinate 
the diverse functkns of the Service and to stimulate cooperative 
planning. There are at present three field representatives, four 

311 See Chapter 11, sec. 6. 
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special assistants, and two finance officers. One field representa
tive is in charge of contacts with Indian tribes; the second, in 
charge of conferences artd the relating of educational, health, 
and other facilities to new projects and management problems; 
the third, in charge of cooperation with other agencies. Of the 
four special assistants, one is in charge of land use, consolidation, 
and heirship problems. A second coordinates projects involving 
land use and resettlement and works chiefly with the Statistics 
Section and the Rehabilitation Division. A third handles all 
matters relating to Indian tribal organization, Indian delega
tions, law and order, individual Indian moneys, field investiga
tions, and works chiefly with the Indian Organization Division 
and the Miscellaneous Section. A fourth is in charge of per
sonnel policies and works with the Personnel Division. The 
finance officer and his assistant are in charge of all fiscal matters 
for the Office of Indian Affairs-its budget, expenditure of funds 
under appropriation acts, and legislation. 

In the vVashington office, organizational functions are broken 
up into 17 divisions and sections directly under the Office of the 
Commissioner. At the head of each division is a director. The 
division directors are responsible to the Commissioner for the 
general development of policies and programs and the profes
sional direction of activities within the spheres of their several 
interests. They work through the agency superintendents and 
in cooperation with each other and the assistants to the Com
missioner. Each division director collaborating with the financ~ 
officer prepares estimates of needed funds, presents these to thr 
Bureau of the Budget and the committees of Congress. They 
advise the finance officer in the allotment of funds to agencies. 
They collaborate with the personnel officer in the preparation 
of civil-service examinations and in the selection, placement, 
in-service training, transfer, and separation of personnel. 

The Education Division has professional direction of the educa
tional program of Indian schools in the United States and of 
schools for the natives of Alaska; handles all matters relating 
to the attendanc·" of Indian children in public schools; admin
isters educational loan funds; coordinates social welfare services. 
' The Civilian Conservation Corps, Indian Division, administers 
C. C. C. funds allocated to the Indian Service and gives general 
direction to work projects, safety measures, and the enrollee 
program of welfare, instruction, and recreation. 

The Irrigation Division has general direction of the construc
tion, operation, and maintenance, including power service of irri
gation projects, together with the development of subsistence 
gardens and domestic and stock water supplies on Indian reser
vations. 

The Roads Division develops and directs policies and programs 
of road and bridge work on Indian reservations, including con
struction and maintenance, prepares specifications, and purchase 
all road machinery, equipment, and trucks. 

The Health Division develops policies and programs of health 
conservation and gives professional supervision to all medical, 
dental, nursing, and sanitation activitieS.312 

The Division of Forestry and Grnzing encourages conservation 
practices, exercises professional direction of the general forestry 
and grazing program. 

The Division of Extension and Industry stimulates and aids the 
development of agricultural and livestock enterprises and homP 
improvement. 

'l'he Land Division is responsible for protection and proper 
handliug of all Indian-owned land, and for acquisition of addi
tional lands needed for tribal, indivirlual, ~chool, hospital, or other 
purposes; and reviews or initiates legislation pertaining to Indian 
lands, mineral rights, and tribal claims. 

a12 See Chapter 12, sec. 3. 

The Statistics Section collects, tabulates, and analyses data 
obtained from the field on population, health, Indian income, land, 
agricultural, and other activities of Indians needed in dealing 
with Indian problems and Indian· development: and coordinates 
statistical needs, improyes statistical records, and designs forms 
for use in the field and by diYisions of the Washington office. 

The Rehabilitation Division applies for allotments of emer
gency relief funds, and in consultation with other divisions and 
with field superintendents, allots to agencies these funds for 
approved rehabilitation projects. 

The Indian Organization Division assists Indian tribes and 
bands to draft constitutions, bylaws, and charters of incorpora
tion under authority of the Act of June 18, 1934,318 the Oklahoma 
Indian Welfare Act 31.

4 and the Alaska Reorganization Act; 815 

conducts educational work and supervises elections in connection 
therewith; assists tribes to make intelligent use of the powers 
acquired through organization and incorporation; reviews ordi
nances and resolutions adopted by tribes and presented for de
partmental review or approval; and determines the tribal status 
of individual Indians or groups of Indians. 

The Miscellaneous Section initiates correspondence on the fol
lowing: maintenance of law and order, individual Indian money, 
daims for withdrawal of pro-rata shares and Sioux benefits, 
tradf'rs, dance and ceremonies, Indian monuments, delegations 
to Washington, and a variety of miscellaneous subjects. 

The Personnel Division develops personnel policies, stimulates 
and coordinates in-service training, discovers employment op
portunities in priYate industry for Indians, and provides records 
and procedures for the orderly and efficient management of 
personnel. 

The Fiscal Division directs and supervises bookkeeping and 
accounting rnatters; examination of accounts and claims; requisi
tion of funds for advance to disbursing agents; investment and 
deposit of Indian fnnds; and property accounting. 

'rhe Service Section provides services such as a stenographic 
pool, mail room for handling of incoming and outgoing mails, 
an.cl 0rganized files of all pertinent correspondence for the orderly 
aml efficient handling of the business of the office. 

Tbe Construction Divh:;ion in cooperation with the superin
tenc1ents and the several division directors, prepares plans and 
specifications, estimates costs, and supervises the construction of 
all Indian Service buildings; gathers engineering data and pre
pares engineering reports on buildings, utility services, and plant 
maintenance. 

The Information Division advises on articles for publication 
and public speeches by employees of the Office of Indian Affairs; 
assembles and interprets to the public pertinent facts concerning 
I11dians and the work of the Iudian Office ; and bas editorial 
supervision over the office publication "Indians at Work." 

Directly under the Office of Indian Affairs, and solely respon
sible to it are field organizations covering 64 superintendents 
and 2f) independent uni ts-6 sanatoria, 10 schools, and 9· district 
offices. 

The snperintende~t is responsible directly to the Commissioner 
of Indian Affairs for the orderly and efficient administr-ation of 
govemmental affairs relating to the Ind)ans of his jurisdiction, 
including moneys, property, and personnel. He coordinates the 
work of his staff nnd utilizes all available technical and profes
sional aid from tbe Washington and district offices in developing 
and administerint:; a program that serves the needs of the Indians 
of his jurisdiction. 

a1a See Chapter 4, sec. 16. 
aH See Chapter 23, sec. 13. 
ll15 See Chapter 21, sec. 9. 
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An examination of the regulations under which the Indian 
Service operates will illustrate its manifold activities. The 
codified regulations cover Alaska; antiquities; attorneys and 
agents; Civilian Conservation Corps, Indian Division; credit to 
Indians; education of Indians ; enrollment and reallotment of 
Indians; forestry, grazing; heirs and wills; hospital and medical 
care of Indians; irrigation projects; law and order; leases, 
permits, and sale of minerals on restricted Indian lands; moneys, 
tribal and individual ; patents in fee, competency certificates, 
sales, and reinvestment of proceeds ; records (Oklahoma Indian 
tribes) ; relief of Indians; rights-of-way; roads and highways; 
trading with Indians ; wilderness and roadless areas; wildlife. 
In addition to the regulations contained in the Code of Federal 
Regulations there are many special regulations.316 

B. PERSONNEL 

The Act of July 9, 1832,317 which provided for the appointment 
of a Commissioner of Indian Affairs at a salary of $3,000, made 
no provision for specific clerical assistance or contingent ex
penses of the office. The Appropriation Act of June 18, 1834,813 

provided for the first time, in addition to $3,000 for salary of the 
Commissioner of Indian Affairs, $5,000 for salary of clerks in the 
office of the Commissioner, $700 for salary of the messenger, and 
$800 for contingent expenses.319 

Provisions for various increases and new offices gradually 
appeared in the appropriation acts.320 

The Commissioner of Indian Affairs 321 and the Assistant Com
missioner 322 are appointed by the President with the consent of 
the Senate. All other employees323 are appointed by the Secretary 
of the Interior after certification by the Civil Service Commis
sion,32' with the exception of specified field personnel and certain 

816 This list is taken from title 25 of the Code of Federal Regulations 
(1940) pp. 1-3. The major subjects covered by these regulations are 
discussed in other chapters of this book. 

317 4 Stat. 564, 25 U. S. C. 1, R. S. § 462, 25 U. S. C. 2, R. S. § 463. 
818 4 Stat. 677. 
319 This is the budget for the Office of the Commissioner only, and does 

administrative offices in the "rashington office.325 The salaries 
are fixed basically by the Classification Act of March 4, 1923.326 

The extent to which Indians themselves are employed is 
elsewhere discussed.327 

Up to 1893 officers in immediate control of Indians were known 
as "agents." They were appointed by the President with the 
consent of the Senate. 328 To remove this office from politics the 
Act of March 3, 1893,329 authorized the Commissioner of Indian 
Affairs, with the approval of the Secretary of the Interior, to 
devolve the duties of agent upon the superintendent of the school 
located at the agency. 

With the closing of Government schools many "superintendents" 
were left without schools. "Agency" has again become the term 
for units of administration, but officers in charge are still called 
"superintendents." 330 

The superintendent of an agency is a bonded officer, respon
sible for all expenditures.= The superintendent is authorized 
to acknowledge deeds, administer various oaths, take deposi
tions.332 He instructs new employees in .their duties and the 
statutory limitations or prohibitions.333 He may not serve as a 
guardian of an Indian under appointment by a local court.834 

No employee of the Unite<.l States Government may have any 
interest or concern in any trade with the Indians, except for and 
on account of the United States; and any person offending is 
liable to a penalty of $5,000 and removal from office. 335 The pur
chase of articles from Indians for hol!le use by Government 
employee.s is not held to constitute trade.336 

According to Commissioner Collier, 

The major pr-inciple of field administ·ration is that the 
Superintendent of a jurisdiction is the responsible officer 
in that jurisdiction. He is responsible directly to the 
Commissioner of Indian Affairs. There is no intervening 
administrative authority between him and the Commis
sioner, nor is there any intervening administrative 
authority between him and the employees under his 
jurisdiction. * * * 337 

Commissioner Cato Sells expressed the same idea in 1916: 

not include the field. There were separate appropriations for the "Indian Inspecting officers should impress superintendents with 
Dcp::.rtment." the fact that they are held responsible for every activity 

320 By the Act of June 15, 1880, 21 Sht. 210, the Commi!>sioner's salary ------
was raised to $3,500 and the buoget for the cffi ce raised to $77,980. By (Annual Report of the Secretary of the Interior (1937). pp. 240- 242; 
the Act of August 5, 1882, 22 Stat. 219, the Commissioner's salary was Annual Report of the Secretary of the Interior (1938), p. 256.) 
raised to $4,000. By the Act of July 31, 1886, 24 Stat. 172, the Office of The I+eed for such peculiarly equipped employees was voiced by Commis
Assistant Commissioner was created at a salary of $3,000. The Assistant sioners for more than 100 years. See sec. 2, supra. Also Schmeckebier, 
Commissioner also performed the duties of chief clerk. The Commis- op. cit., pp. 296-299. 
sioner's salary was raised to $5,000 by the Act of April 28, 1902, 32 Stat. 32~ See Schmeckebier, op. cit., pp. 293, 294, for a list of such exceptions. 
120, 158. Under the Approp:·iation Act of June 18, 1940, 76th Cong., e'26 42 Stat. 1488. Amended by the Act of May 28, 1928, 45 Stat. 776 
3d sess., Pub., No. 640, the Commissioner's salary is $9,000 annualiy and (Welsh Act) ; Act of July 3, 1930, 46 Stat. 1003 (Drookbart Act) ; and 
the Assistant Commissioner's $7,500. By the Act of February 26, 1907, by Executive Order No. 6746, June 21, 1934. 
34 Stat. 9~5. 93G, the Chief Clerk's Office was separated from that of :m Sre Chapter 8, sec. 4B. 
Assistant Commissioner and by the Act of June 17, 1910, 36 Stat. 468, 828 Schmeckebier, op. cit., p. 282. 
the Chief Clerk's title was changed to Second Assistant Comm:ssioner. 329 27 Stat. 612, 614, 25 U. S. C. 66. This provision was carried in later 
By the Act of May 10, 1916, 39 Stat. 66, 100, the Second Assistant Com· rndian approprintion acts up to March 1, 1907, 34 Stat. 1015, 1020. 
missioner's Office was aholished and the title of Chief Clerk reinstate(l 330 Schmeckebier, op. oit., pp. 282-284. 
This a ct also provided compensation for forester, financial clerk, chiefs of 331 Dep~1rtment of the Interior, U. S. Indian Field Service Regulations 
divisions. law clerk, examiner of irrigation accounts, draftsman, etc. (1939), Section A-Administration, p. A-8. The superintendent is 

321 Act of July 9, 1832, 4 Stat. 564, 25 U. S. C. 1, R. S. § 462. bondrd in such amount as the President or Secretary of the Interior 
=Act of July 31. 1886. 24 Stat. 172. may require. 
323 On June 30. 1926, dchmeckebier reported 5,002 employees in th1 332 lT;id., pp. A-11, A-12. 

entire s<'rvice, 1!)0 in Wasbin:rton office, with a total salary of *6,193,313 333 Ibid., p. A-9. 
(SchmeckPhier, op. cit., p. 293.) There were, according to the 1940 3.'!4 Ib:d., p. A- 9. See Chapter 12, sec. 2. 
budget, 9,173 employe~s in the B 1reau of Indian Affairs (includirg <>me· 335 Ib id., p. A-52. Based on R. S. § 2078 (derived from Act of June 
gcncy and conservation employees), of which 388 were in Washington 0. 1834, 4 Stat. 735, 733), 25 U. S.C. 68; Act of June 22, 1874, 18 Stat. 
with a total salary of $14, 781,!J27. (Figures from Office of Indian Affairs 46. 177, 25 U. S. C. 87. See letter of Attorney G neral dated February 
May, 194.0.) 15, 1940, holdin~ that an employee of the Indian Service may not ac-

324 The Civil Sprvicc Commis ~ lon bas to some extent reco -:o:nized th1 c 'Pt employment aftet· hours as s·>laried m·1nngcr of an Indian commu-
sperial.z~d prob'ems that exi!<t i'l the Indian Service, and has held exami 1ity store. And see Memo. Sol. I. D., November 7, 1939, holding Indian 
nations for the purpose of filling specific positions in the Indian Servic( ;crvice employee may not lease land from Indian for home site. 
such as those for teachers and nurses. (Annual Report of the Secreta1: 336 Ibid., p. A-52. (Order of Secretary of the Interior, September 30, 
of the Interior (1937), p. 241; Wd. (1!)36), p. 203.) Annual reports o 1912.) See also Act of June 19, 1939, 53 Stat. 840, 25 U. S. C. (Supp.) 
the Secretary of the Interior comment on the extreme diYersity in th ~7a. 

types of personnel needed, and on the need for persons with ability t1 837 Office of Indian Affairs, Order No. 481, Field District Plan, June 21, 
handle human relation problems, in addition to their particular training. 1937, p. 2. · 
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relating to Indians within their jurisdiction, from "saving 
the babies" to taking care of old Indians. (Department 
of Interior, Office of Indian Affairs, "Methods and Sug
gestions for Inspecting Officers of the United States In
dian Service," February 23, 1916, p. 7.) 

tions.348 The TO-BIA works with and through the Indian super
intenden-ts, their local staffs, and Indian governing bodies. They 
are consulted in its surveys, they comment on its findings, and 
they are expected to carry out its program.349 

C. COOPERATION WITH OTHER AGENCIES 

Some decentralization of administrative control over Indian 
life 338 has been effected in recent years by the distribution of 
governmental powers among the federal, state, and tribal govern
ments. In earlier decades, cooperation, where it has existed, has 
been primarily between the Indian Bureau and other federal 
agencies,339 not between the Indians and the agencies. In recent 
years various federal agencies have been in direct contact with 
the Indians. They include the Soil Conservation Service, the 
JJ..,arm Security Administration, the Social Security Board, the 
Civilian Conservation Corps,340 the National Youth Administra
tion, the Public Works Administration, and the Works Progress 
Admin i.str ation. 

The General Land Office assists the Indian Office in the sale of 
land which the Indian tribes cede to the \Jnited States.341 It also 
adjudicates or administers Indian allotments and Indian home
steads,342 and issues allotments on certification by the Commis
sioner of Indian Affairs,343 who must also consent to the granting 
of various licenses by the Federal Power Commission 344 and 
other agencies for irrigation, right-of-way, power development, 
and other land use. 

In the field of conservntion the Indian Service often unites for 
common action with one or more state or federal bureaus. The 
interdepartmental Rio Grande Board, composed of representa
tives of the Indian Service, Grazing Service, and the Bureau 
of Reclamation of the Department of the Interior, and the Soli 
Conse1 vation Service, the Forest Service, the Fm·m Security Ad
ministration and the Bureau of Agricultural Economics of the 
Pepartment of Agriculture,345 seeks to determine how a native 
rural population of Indians and Spanish Americans can subsist 
llt'rmanently through the utilization of the Rio Grande watershed 
in central and northern New Mexico.346 

A survey and planning unit was created by the Soil Conserva
tion Service to study Indian reservations and prepare plans for 
proper land use and conservation for the Indian Service.347 This 
unit (TO-BIA) has supplied a new type of integrated adminis
trative procedure in which two services are functionally inte
grated, though preserving technical and organizational distinc-

:.:s See Chapter 5. See also sec. 2F, supra, for a statement of policy 
regaruing deccntraliz;1.tion by Commissioner Collier in 1933. 

33n E . .r;., the Bureaus of Plant and Animal Industry of Agriculture and 
the Reclamation Service, Geological Survey and Forest Service of Interior 
bart cooperated with the Indian Bureau under Commissioner Leupp in 
1908. (See sec. 2 supm. Also see Rep. Comm. Ind. Aff. 1908, pp. 2-9.) 

~ w The Indian Office bas a special division devoted to the C. C. C. See 
sec. 3A suprc£. 

an ConO\'er, The General Land Office (1923), p. 76. 
312 Ibid. , p. 88. 
34 3 Ibid., pp. 61- 62. 
341 Since t he primary responsibllity for administl:'ring an Indian reserva

tion is in the Commissioner of Indian Affairs and the Secretary of the 
Interior, it has been urged that the Federal Power Commission must de
clii,e to issue a permit if the Secretary believes that a proposed power 
deYe1opmcnt would be inconsistent with the> purposes of the reservation. 
(Letter of Assist:mt Commissioner of Indian Affairs to Chairman, Federal 
P ower Commis<:; ion, February 19, 1935.) 

345 National Resources Planning Board, General Land Office, and Re
construction Finance Corporation are coPsnltin~ members. (Annual Re
port of the Secretary of tbe Interior (1939) p. 64.) 

346 Annual Report of the Secretary of thf:' Interior (1938), p. 253. 
347 Annual Report of the Secretary of the Interior (1936), p. 188. The 

unit is commonly designated as TC-BIA, Technical Cooperation, Bureau 
of Indian Affairs, 

Section 4 of the Act of March 10, 1934,350 provides: 

The Office of Indian Affairs, the Bureau of Fisheries, 
and the Bureau of Biological Survey are authorized, 
jointly, to prepare plans for the better protection of the 
wild-life resources, including fish, migratory waterf~wl 
and upland game birds, game animals and fur-bearmg 
animals, upon all the Indian reservations and unallotted 
Indian lands coming under the supervision of the Federal 
Government. 

It also empowers the Secretary of the Interior to promulgat£: 
snch plans and to make rules for their enforcement. 

Because there is danger of depletion of fish and animals, par
ticularly in the case of spawning salmon, where fox or mink 
farmers may exploit small local runs, the Office cooperates with 
the Alaska Game Commission and the Division of Alaskan Fish
eries, Bureau of Fisheries, in settling problems affecting the 
rights of Indians. 

An interesting cooperative enterprise is the joint operation by 
the Indian Service and the Bureau of Animal Industry of a. shee-p 
genetics laboratory at Fort Wingate, New Mexico.351 

The Indian Service bas always cooperated with the Depart
ment of Justice in enforcing prohibition laws and suppressing 
liquor traffic with the Indians, and generally in litigation affect
ing Indians. 

Other cooperating agencies 352 include the Extension Service of 
the Department of Agriculture, the Bureaus of Mines, Standards, 
Animal Industry, and Plant Industry, the Public Health Sen·ice,353 

the Children's Bureau of the Department of Labor, state agrkul
tural colleges, and education and welfare bureaus of various 
states.w 

Mr. Joseph C. McCaskill, one of Commissioner Comer's four 
assistants, has summed up the recent trend in Indian administra
tion: 

Thus we see the Indian Office divesting its authority into 
three directions: first among other ngencies of the VedPr:tl 
Government which have specialized services to render; sec
ond among the local state and county goYf'rnmeHts wl, ;cl1 
are much more closely associated with the problems in some 
nreas than Washington can be; and finally among the tnbal 
governments which have organized governing bodies. nnd 
which expect eventually to take over and manage all of the 
: ffairs of Indians. Perhaps thus, but not at once, it may be 
found possible to cease special treatment, special protective 
and beneficial legislation for the Indians, and they shall be
come self-supporting, self-managing, and self-directing com
munities within our national citizenry. (P. 76.) 356 

3
48 Annual Report of the SecrC'tary of the Interior (1936), p. J8R. 

340 Indian Office Order 483, United States Indian Field Service, Rules 
and Regulations (1939), section A-Administration, pp. A- 5, A- 6. 

aso 48 Stat. 401, 402. 
351 See Annual Report of the S!:'cretary of tre Interior (Hl38). p. 25~. 
352 Annual Report of the Secretary of the Interior (1936), pp. 169-172, 

180-183. 
353 Tbe United States Public Health Service, since 1926. bas detailed 

personnel to the Indian Service, for health and medical work on reser
vations. Ibid., p. 179. 

ast Unrler the Johnson-O'Malley Act of April 16, 1934, 48 Stat. 596, 
amended by Act of June 4, 1936, 49 Stat. 1458, state educational and health 
services W<'re made available to certain Indian tribes by contract between 
the State and the Federal Government. As of 1939, California, Washing
ton. and Minnesota have contracted for the education of Indian children 
Wisconsin for child-welfare S<'rviccs, and Arizona for limited educationai 
S"rvi res. (Annual Report of the Secretary of Interior (1939), p. 64.) 
See Chapter 12, sec. 1. 

3r.s Joseph C. McCaskill, The Cessation of Monopolistic Control of In
dians by the Indian Office, in Indians of the United States, April 1940. 
pp. 69-76. This paper was prepared for the First Inter-American Con
ference on Indian Life, held at Patzcuaro, Mexico, in April 1940, 
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SECTION 1. THE LEGAL FORCE OF INDIAN TREATIES 

One who attempts to survey the legal problems raised by 
Indian treaties must at the outset dispose of the objection that 
such treaties are somehow of inferior validity or are of purely 
antiquarian interest. These objections apparently spring from 
the belief that when the treaty method of dealing with the 
natives was abandoned in the Indian Appropriation Act of 1871 1 

the force of treaties in existence at that time also disappeared. 
Such an assumption is unfounded.- Although treaty making 

itself is a thing of the past, treaty enforcement continues.~ 
As a matter of fact, the act in question expressly provides that 
there shall be no lessening of obligations already incurred. 

The reciprocal obligations assumed by the Federal Government 
and by the Indian tribes during a period of almost a hundred 
years constitute a chief source of present-day Indian law. As one 
legal commentator has pointed out: 

* * * The chief foundation [of federal power over In
dian affairs] appears to have been the treaty-making power 
of the President and Senate with its corollary of Con
gressional power to implement by legislation the treaties 
made. 

* * * * 
And by a broad reading of these treaties the national gov
ernment obtained from the Indians themselves authority 

1 Act of March 3, 1871, 16 Stat. 544, 566, R. S. § 2079, 25 U. S. C. 71. 
2 See, for example, Act of June 15, 1935, sec. 4, 49 Stat. 378. 

to legislate for them to carry out the purpose of the 
treaties.3 

That treaties with Indian tribes are of the same dignity as 
treaties with foreign nations is a view which has been repeat-

3 See Rice, The Position of the American Indian in the Law of the 
United States (1934), 16 J. Comp. Leg. 78, 80-81. See also Chapter 5, 
sec. 1. 

Justice Baldwin, in the case of Cherokee Nation v. Georgia, 5 Pet. 1 
(1831), gives an interesting account of the negotiation of treaties by 
the Continental Congress with the Indians : 

The proceedings of the old congress will be found in 1 Laws 
U. S. 597, commencing 1st June 1775, and ending 1st September 
1788, of which some extracts will be given. 30th June 1775 : 
"Resolved, that the committee for Indian affairs do prepare proper 
talks to tbe several tribes of Indians ; as the Indians depend on 
the colonists ifor arms, ammunition and clothing which are be
come necessary for their subsistence." '"£hat the commissioners 
have power to treat with the Indians;" "to take to their assistance 
gentlemen of influence among the Indians." "To preserve the 
confidence and friendship of the Indians, and prevent their suf
fering for want of the necessaries of life, 40,000l. sterling of 
Indian goods be imported." "No person shall be permitted to 
trade with the Indians, without a license;" "traders shall sell 
their goods at reasonable prices ; allow thrm to the Indians for 
their skins, and take no advantage of their distress and intem
perance ;" "the trade to be only at posts designated by the com
missioners." Specimens of the kind of intercourse between the 
congress and deputations of Indians may be seen in pages 602 
and 603. They need no incorporation into a judicial opinion. 
(P. 34.) 
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-34 INDIAN TREATIES 

edly confirmed by the federal courts and never successfully 
challenged.4 

As late as 1828 Attorney General William Wirt, in an opinion 
to the President on Georgia and the Treaty of Indian Spring,6 

found it necessary to auswer the contention that treaties with 
Indians were not effective because they were not treaties with an 
independent nation, and because, even if independent, the Indians 
were uncivilized. In discussing the first objection the Attorney 
General said, in part : 

If it be meant to say that, although capable of treating, 
their treaties are not to be construed like the treaties of 
nations absolutely independent, no reason is discerned for 
this distinction in the circumstance that their independ
ence is of a limited character. If they are independent to 
the purpose of treating, they have all the independence 
that is necessary to the argument. * * * The point, 
then, once conceded, that the Indians are independent to 
the purpose of treating, their independence is, to that 
pu1·pose, as absolute as that of any other nation. 

* * * Nor can it be conceded that their independence 
as a nation is a limited independence. Like all other inde
pendent nations, they are governed solely by their own 
laws. Like all other inrlependent nations, they have the 
absolute power of war and peace. Like all other inde
pendent nations, their territory is inviolable by any other 
sovereignty. Questions have arisen as to the character of 
their title to that territory; but these discussions have 
resulted in this conclusiou: that, whether their title be that 
of sovereignty in the jurisdiction or the soil, or a title by 
occupancy only, it is such a title as no other nation has a 
right to interfere with, or to take from 1hem; and which 
no other nation can rightfully acquire, but by the same 
means by which the territory of all other nations, however 
absolute their independence, may be acquired-that is, by 
cession or conquest. * * * As a nation they are still 
free and independent. They are entirely self-governed
self-directed. They treat, or refuse to treat, at their pleas
ure; and there is no human power which can rightfully 
control them in the exercise of their discretion in this 
respect. In their treaties, in all their contracts with 
regard to their property, they are as free, sovereign, and 
independent as any other nation. And being bound, on 
theil' own part, to the full extent of their contracts, they 
are surely entitled, on every principle of reason, justice, 
aml equity to hold those with whom they thus treat and 
contract equally bound to them. Nor can I discover the 
slightest foundation for applying different rules to the 
construction of their contracts from those which are 
npplied to all other contracts, because they reside 'Within 
the local limits of the sovereignty of Georgia. (Pp. 132-
135.) 

The Circuit Court for the Michigan District said: 6 

* * * It is contended that a treaty with Indian tribes. 
bus not the same dignity or effect, as a treaty with a for
eign and independent nation. This distinction is not au
thorized by the constitution. Since the commencement of 
the goyernment, treaties have been made with the I ndians 
and the treaty-making power has been exercised in maldng
them. They are treaties, within the meaning of the con
Rtitution. and, as such, are the supreme laws of the lund. 
(P. 346.) 

It is clear that the Constitution recognized as part of thP 
supreme law of the land treaties made with Indian tribes prior 
to its ratification.7 The Supreme Court said with reference to the 
provisi0!1S of an Indian treaty: 8 

4 HoTden v. Joy, 17 Wall. 211, 242-243 (1872) ; Worcester v. Georgia. 
6 Pet. 515. 559 (1832) ; Turner v. American Baptist Missionary Uwion, 
24 Ferl. Cas. No. 14251 (C. C. Mich. 1852). 

52 Op. A. G. 110 ( 1828). 
6 'l'urner v. American Baptist Missionary Union, 24 Fed. Cas. No. 14251 

(C. C. Mich. 1852). 
7 Worcester v. Georgia, 6 Pet. 515, 559 (1832). Examples of such 

treaties are found in the opinion of the Supreme Court in Cherokee 
Nation v. Geo?"gia, 5 Pet. 1, 32- 38 (1831). 

8 United States v. FortY-three Gallons of Whiskey, 93 U. S. 188 (1876). 

* * * the Constitution dec!ares a treaty to be the su
preme law of the laud; and Chief Justice Marshall, in 
Foster and Elarn v. Neilson, 2 Pet. 314, llas said, "That a 
treaty is to be regarded, in courts of justice, as equivalent 
to an act of the legislature, whenever it operates of itself, 
without the aid of any legislative provision." No legisla
tion is required to put the seventh article in force ; and it 
must become a rule of action, if the contracting parties 
had power to incorporate it in the treaty of 1863. About 
this there would seem to be no doubt. * * * ( P. 196.) 

Generally speaking, the incidents attaching to a treaty with a 
fereign power have been held applicable to Indian treaties. 
Thus, in accordance with the general rule applicable to foreign 
treaties, the courts will not go behind a treaty which has been 
ratified to inquire whether or not an Indian tribe was properly 
represented by its head men, nor determine whether a treaty 
has been procured by duress or fraud, and declare it inoperative 
for that reason.9 

* * * the treaty, after executed and ratified by the 
proper authorities of the Government1 becomes the su
preme law of the land, and the courts can no more go 
behind it for the purpose of annulling its effect and opera
tion, than they can behind an act of Congress.10 

An Indian treaty, like a foreign treaty, may be modified by 
mutual consent.u 

The fact that Congress has, by legislation, repealed, modified, 
or disregarded various Indian treaties has been thought by some 
to show that Indian treaties are of inferior legal validity. The 
fact is, however, that the power of Congress to enact legislation 
in conflict with treaties is well established in the field of foreign 
affairs, as well as in the field of Indian affairs.u 

In upholding legislation contravening a treaty, the Supreme 
Court in Lone Wolf v. Hitchcock 13 said: 

* * * Until the year 1871 the policy was pursued of 
dealing with the Indian tribes by means of treaties, and, of 

0 United States v. New York Indians, 173 U. S. 464 (1899); United 
States v. Old Settlers, 148 U. S. 427, 466 (1893). See fn. 8, sttpra, and 
on the form of tribal government, see Chapter 7, sec. 3. 

1° Fellows v. Blacksmith, 60 U. S. 366, 372 (1856). 
11 14 Pet. 4 (1840). Justice McLean said in the case of Latimer v. 

Poteet: 

It is argued that it was not in the power of the United States and 
the Cherr•kee nation . bv the treaty of Tellico, in 1798. to vary in 
any degree the treaty line of Holston; so as to affect private rights 
or the rights of North Carolina. The answer to this is that the 
Tellico tre'lty rloeq n0t pu· port to altpr the honnrlarv of thr Hol
ston treaty, but by the acts of the parties. this boundary is recog
nized. Not that a new bounrlary was substituted, but that the old 
one _was substantially designated. Will any one deny that the 
parhPs to th" treaty are competPnt to determine anv disnnte re
specting its limits. In what mode can a controversy of this na
tm·f' b~ sr. s<~tisfactorily detf'rm'npr1 :1" hy th? contr-acting pa1·tie:<. 
If their languaga in the treaty be wholly indefinite or the natural 
ob.iect:;; callPd for are uncertain or contradictory, thPie is no power 
but that which formerl the trNttv which cnn rPmPdv RllCh dPfects 
And it is a sound princinle of "national lnw, and 'applies to the 
treaty-m:--king power of this govPrnment. whether ~xei·cisPd witl-t 
a forei!!'n nation or an Inrlian tribe that all ou"stions of disrmted 
boundaries may be sPttled hy the parties to the treaty. Anrl to 
the rxPrcise of thPse high funrtions by the government wi'hin its 
con.sti~u~ional powers. neither the rights of a s~ate. ~or those of 
an mdlvJdual, cnn be interposed. We think it W:J.S in the due exrr
ci"e of the Powers of the e'<"ecutive and the CJ·erokee nation. in 
concluding the treaty of Tellico, to recrgni?:e in terms or by acts 
the. b ' undary of the Holston treaty. (P. 13.) ' ' 

12 The Supreme Court in E1» prrrte Webb, 225 U.S. 663 (1912), said: 
Of C"ursP. an act nf CoTJgress mav rPPNll ll prloJ' trrn ... v aq well 

ns it may l'PO ~al a prior act. The CherokeP Tobrrrrn. 11 Wal'. 61fl; 
Fong Y11e T 1ng v. Uniterl States, 14!) TT. S. 6!)8, 720: Warri v. Race 
Hnrse, 1~~ U S. 504, 511; Draper v. United States, 164 U. S. 240, 
243. (P. 683.) 

13 187 U. S. 553. 565-566 (1903). Also seP Cherokee Tobacco; 11 Wall. 
616 (1870); Ward v. Rare Horse, 163 U. S. 504 (1896); Thomas v. Gay, 
169 U. S. 264 (1898); 16 Op. A. G. 300 (1879). Accord: 26 Op. A. G. 
340, 347 (1907); 54 I. D. 401 (1934). 

At one time this principle was not well established. Tllis is shown by 
the following excerpt from H. RPpt. No. 474, Comm. on Indian Affairs, 
23d Cong., 1st sess., May 20, 1834 : 

It was not competent for an act of Congress to altar the stipula
tions of the treaty or to change the character of the agents ap
pointed under it. (P. 5.) 
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course, a moral obligation rested upon Congress to act in 
good faith in performing the stipulations entered into on 
its behalf. But, as with treaties made with foreign na
tions, Chinese Exclusion Case, 130 U. S. 581, 600, the legis
lative power might pass laws in conflict with treaties made 
with the Indians. Thomas v. Gay, 169 U. S. 264, 270; 
Ward v. Race llorse, 163 U. S. 504, 511; Spalding v. Chan
dler, 160 U. S. 394, 405; .Missouri, Kansas & Texas Ry. Co. 
v. Roberts, 152 U. S. 114, 117; The Cherokee Tobacco, 11 
Wall. 616. 

The power exists to abrogate the provisions of an IndiaQ 
treaty, though presumably such power will be exercised 
only when circnmstances arise which will not only justify 
the government in disregmding the stipulations of the 
treaty, but may demand, in the interest of the country and 
the Indians themselves, that it should do so. When, there
fore, treaties were entered into between the Uniled States 
and a tribe of Indians it was never doubted that the power 
to abrogate existed in Congress, and that in a con
tingency such power might be availed of from considera
tions of governmental policy, particularly if consistent 
with perfect good faith towards the Indians. * * * 

The Attorney General has ruled : 14 

By the 6th article of the Constitution, treaties as well as 
statutes are the laws of the land. There is nothing in the 
Constitution which assigns different ranks to treaties and 
to statutes. The Constitution itself is of higher rank than 
either by the very si ructure of the Government. A statute 
not inconsistent with it, and a treaty not inconsistent with 
it, relating to subjects vi'ltbin the scope of the treaty-mak
ing power, seem to stand upon the same leYel, and to be of 
equal validity; and as in the case of all Jaws emanating 
from an equal authority, the earlier in date yields to the 
later. (P. 357.) 

This doctrine has been qualified by some cases. In the case of 
Jones v. Meehan 15 it was held that title to land granted to an 
Indian by treaty cannot be divested by any subsequent action of 
the lessor, Congress or the Executive department. 

The construction of treaties is the peculiar provjnce of 
the judiciary ; and, except in cases purely poll tical, Con
gress has no constitutional power to settle the rights under 
a treaty, or to affect titles already granted by the treaty 
itself. Wilson v. Wall, 6 Wall. 83, 89; Reichart v. Felps, 
6 Wall. 160; Smith v. Stevens, 10 Wall. 321, 327; II olden v. 
Joy, 17 Wall. 211, 247 (P. 32) . 

Thus the is~nance of a patent by the General Land Office upon 
lands reserved by a treaty with Indian tribes is void.16 

The Supreme Court has often coupled a statement about the 
absolute power of Congress to supersede a• treaty obligation with 
a discussion of the moral obligation of the Government to redre~s 

u 13 Op. A. G. 354 (1870). 
* * * con~ress has nevPr abro~ated trPatiPs pr·omiscuously by 
legislation, those witb Indians, Chinese, and the French treaty of 
1778, being the chief ones in point. 

Boyd, The Expanding Treaty Power. in Selected Esi'lays on Constitutional 
Law, vol. 3, The Nation and Tbe States (19B8), pp. 410, 414. 

The Solicitor of the Department of the InteLior has said: 
Congress has pnramount authority over such rt'snrvations and the 
Indians occupyin~ them (Lone Wolf v. Ifitchock, 187 U. S. 5£53, 
5G3). and may, if it sees fit so to do. providP gnme laws to restric1 
tho Indians in thE>ir natural flJld immemorial rights of fishi11g and 
hunting. In 1e Blnckb'1·d, sttpra [109 Fed. 109 (D. C. W. D. Wis. 
19011. Ani! evE>n though such laws should conflict with the pro
visions of prior treaties with the Indians, there i!'l respectab1P au-
1hority for ppholclin~ their validity. Tlms in The Cherokee T(,bacco 
Case (11 Wall. 616). it waR hrld that a law of Congr0ss imposing 
a tax on tobacco, if in conflict with a pri0r trE>'~ty with the Ch,ro
kees, was paramount to the treaty. And in Ward v. Raae Horse 
(163 U. S. 504). the court ruled that the provision in treaty of 
Februnry 24, 1869, with the Bannock Indians, wh~se reservation 
was within the limits of what is now the Statr of Wyomin~, that 
"they shall have the right to hunt upon the nn<' ccupieo l::P'ds of the 
United States so long as ~?arne may be found thereon", was super
seded by the provisions of the Enabling Act ndmitting Wyoming 
into the Union, and that the treat:v provision difl not give tre 
Indians the riu:ht to ex<:'rci;:e thP hun~ing privileg:P within tlw 
limits of the State in violation of its laws. (54 I. D. 517, 520 
(1934).) 

15175 U. S. 1 (1809), holding unconstitutional Joint Resolution of 
August 4, 1894, 28 Stat. 1018, authorizing departmental approval of a 
lease after the execution of a different lease by the Indian landowner. 

10 United State.~ v. Carpenter, 111 U. S. 347 (1884). Also see Spald
ing v. Chandler, 160 U. S. 394 (1896). It has been held that an Executive 

such a violation. In holding that au act of Congress extended 
revenue laws over the Indian Territory, despite a prior treaty 
exempting tobacco raised on Indian reservations, the Court 
wrote: 17 

A treaty may supersede a prior act of Congress,* and an 
act of Congress may supersede a prior treaty.# In the 
cases referred to these principles were applied to treaties 
with foreign nations. Treaties with Indian nations within 
the jurisdiction of the United States, whatever considera
tions of humanity and good faith may be involved and 
require their faithful observance, cannot be more obliga
tory. They have no higher sanctity; and no greater invio
lability or immunity from legislative invasion can be 
claimed for them. The consequences in all such cases give 
rise to questions which must be met by the political depart
ment of the government. Tltey are beyond the sphere of 
judicial cognizance. In the case under consideration the 
act of Congress must prevail as if the treaty were not an 
element to be considered. If a wrong has been done, the 
power of redress is with Congress, not with the judiciary, 
and that body, upon being applied to, it is to be presumed, 
will promptly give the proper relief. (P. 621.) 

• Foster &; Elam v. Neilson, 2 Peters, 314. 
# Taylor v. Morton, 2 Curtis, 454 ; ' 'l'he Clinton Bddge, 1 

Walworth, 155. 

By many statutes and occasionally by treatie:;, the Court of 
Claims has been authorized to determine many claims for treaty 
viola tions.18 

In construing a jurisdictional act,~0 the Supreme Court dis
cussed the liability of the United States for a violation of a 
treaty with the Creek tribe: 

* * * But we think it plain that that act only gave 
authority to the Court of Claims to hear and determine 
claims "for the amount due or claimed to be due said bands 
from the United States under any treaties or laws of 
Congress." It does not purport to alter or enlarge any 
rights conferred on petitioners by the treaties or laws of 
the United States or authorize any recovery except in 
accordance with the legal principles applicable in deter
mining those rights under laws and treaties of the United 
States. S'ec United States v. Old Settlers, 148 U. S. 427, 
468, 46:}; United States v. Mille Lac Chippewas, 299 U. S. 
498, 500. ( p. 436.) 

order which purports to restore to the public domain land granted by 
treaty to Indians is inopE>rative. 18 Op. A. G. 141 (1885). 

17 Chet·okee Tobacao, 11 Wall. 616 (1870). For an example of the 
superseding of a treaty by the General Allotment Act see Op. Sol. I. D., 
M. 25930, June 30, 1930, 53 I. D. 133. 

The moral obli!!ation to pf'l·form treaties faithfully was recognized in 
1·he preamble to the Treaty of August 9, 1814, with the Creek Nation, 7 
Stat. 120, which referred to the fulfillment "with punctuality and good 
faith" by the United States of former treaties with the Creeks up to the 
time of their waging war against the United States. Also see Chapter 14, 
sec. 2, fn. 41. 

An example of a treaty superseding a statute is noted in Choctaw 
Indians, 13 Op. A. G. 354 (1870). 

18 :5ee Chapter 14, sec. 6, and Chapter 19, sec. 3; Ray A. Brown, The 
Indian Problem aud the Law (1930), 39 Yale L. J. 307, 323-324, and 
:\-1eriam, Problem of Indian Administration (1928), pp. 803-811. 'l'reaties 
are oft<'n the foundation for claims. United States v. Old Settlers, 148 
U. S. 427, 467-468 (1893). Cong1 ess may waive the benefit of the rule 
of 1·es adjudicata by allowing another trial of a claim against the United 
States, Cherokee Nation v. United S tates. 270 U. S. 476 (1026), or dis
regarding laches, United States v. Old Settlers, 148 U. S. 427, 473 (1893). 

10 Sioux Indians v. United States, 277 U. S. 424 (1928). The Act of 
April 11, 1916, 39 Stat. 47 (Sisseton and Wahpeton bauds of Sioux), 
authorizes the Court of Claims to hear and determine claims "for the 
nmount due or claimed to he due E'a:d bands from the United States 
under any treaties or laws of Cong-ress." 

The Supreme Court in United States v. Blackteather, 155 U. S. 180 
( 1804). held that when the United States undertook by treaty to "expose 
to saie to the highest bidder" the land ceded to the United States by the 
Indians, and disposed of a large part of such land at private sale, the 
Federal Government was guilty of a violation of trust. 

In a subsequent case the Court held that provisions granting claims 
against the United States are strictly construed. Blackfeather v. United. 
States, 190 U. S. 368, 376 (1903). The Court said: 

* * * '£he moral obligations of the Government toward the 
Indians, whatever they may be, are for Congress alone to recognize, 
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Certain treaties with the Indians were invalidated by hostili
ties.20 During the Civil War Congress expressly authorized the 
President to declare all treaties with a tribe engaged in hostility 
toward the United States abrogated by such tribe, "if in his 
opinion the same can be done consistently with good faith and 
legal and national obligations." 21 

While the United States often abrogated treaty provisions,22 

some treaties contained drastic penalties for Indians who might 
commit violations. Article 4 of the Treaty of June 19, 1818,23 

required the chiefs and warriors of the tribe to de~iver "to the 
authority of the United States, (to be punished according to law,) 
each and every individual of the said tribe, who shall, at any 
time hereafter, violate the stipulations of the treaty * * *" 
The Treaty of August 9, 1814,24 after denouncing them as violators 
or instigators of violation, required the "caption and surrender of 
all the prophets and instigators of the war, whether foreigners o;r 
natives, who have not submitted to the arms of the United 
States * * *." The Treaty of March 2, 1868,25 provided that 
a chief violating an essential part of the treaty shall forfeit his 
position. 

Some treaties provided for the modification 26 or abrogation of 
previous provisions 27 or declared previous treaties null and void 
and canceled claims under them,28 or nullified preemption rights 
and reservations created under them,29 or expressly recognized 
former treaties.80 

and the courts can PxerCise onlv SUCh juri F<fliction over the subject 
as Congress may confer upon them. (P. 373.) 

20 Sf'e Preamble to Treaty of August 9, 1814 with the Crepks, 7 Stat. 
120. Also see Leiuhton v. United State.<;, 161 U. S. 291, 296 (1895). On 
,Yhat constitutes war betwren the United Stutes and a tribe see Marks 
v Un ' te ·T S'ate.q, Hil U. S. 297 (1806 ' : McCandless v. United States ex 
rei. Diabo. 25 F. 2d 71 (C. C. A. 3, 1928). 

21 Act r f Ju'y 5. 186 ~ . 12 S tnt 512. 5:!8 R. S. § 2080, 25 U. S. C. 72, 
dlscusoed in H :Jlden v. Joy, 17 Wall. 211, 215 (1872). 

22 See fn. 14, supra. 
23 Wiih the PitaviratP Noisy Pawnees, 7 Stat. 173. 174. The same pro

viFdon was contained in oth!.'r treaties, such as the Trel}ty of June 18, 
1R18. with the Gnmd Pawnee Tribe, Art. 4, 7 Stat. 172; Treaty of 
June 22. 1R18. with the Pawnee Marhar Tribe, Art. 4, 7 Stat. 175. 

2-1 With t lw CrPPks. Art. 6. 7 Stat. 120. 
25 With the Utes, Art. 17. 15 Stat. 619. 
2s F01· example. ser Treaty of January 20. 1825. with the Choctaws, 7 

Stat. 2~4 . Sometimes permanent additions to treaties in force were 
made (Treaty of SPptember 25, 1818, with the Ol"ag-es, Art. 3, 7 Stat. 
1R3) nnd rights under previous treaties were preserved (Treaty of .July 
15, 1830. with the Sacs ann others. Art. 12, 7 Stat. 328). 

27 The Treaty of Au gust 31, 1822, with the Osages. 7 Stat. 222, ab
rogates the Treaty of Novrmber 10, 1808, Art. 2, 7 Stat. 107; the Treaty 
of Sept rmber 3. 1822, with thP Sac and Fox Tribes, 7 Stat. ~23, abrogates 
the Treaty of November 3, 1804. 7 Stat. 84; the Treaty of February 27, 
1867, with the Pottawatomies, Art. 13, J 5 Stat. 531. 534. voids all provi
sions of former trr aties inconsistent with the provisions of this treaty. 

The Treaty of April 1, 1850, with the Wynndots, Art. 11, 9 Stat. 987, 
abrogated and declared null and void all former treaties between the 
United States and the Wyandots, except provisions previously made for 
the benefit of individuals "by grants of reservations of lands, or other
wise, \Yhich are considered as vested rights, and not to be affected by 
any thing contained in this treaty.'' 

Articl r 21 of the Treaty of June 22, 1855, with the Choctaws and 
Chickasaws, 11 Stat. 611, provided: 

This convention shall supersede and take the place of all former 
tr~?aties betwE>en the UnitPd States and the Choctaws, and also, 
of all treaty stipulations between the United States and the 
Chirk::tsaws, and between the Choctaws and Chickasaws. incon
sistent with this agreement, and shall take effect and be obligatory 
u•1on the contracting parties, from the date hereof, whenever the 
same shall be ratified by the respective councils of the Choctaw 
and Chi ckasaw tribes, and by the President and Senate of the 
United States. 

Also see Treaty of August 7, ' 1856, with the Creeks, Art. 26, 11 Stat. 699. 
2s Treaty of January 24, 1826, with the Creeks, Art. 1, 7 Stat. 286. 
29 Supplementary articles to the Treaty of December 29, 1835, with the 

Cherokees, 7 Stat. 488 ; Treaty of May 18, 1854, with the Sacs and Foxes, 
Ar~. 1, 10 Stat. 1074; Treaty of May 18, 1854, with the Kickapoos, Art. 8, 

Treaties sometimes provided saving clauses in the event of 
rejection of some of the articles. For example, article 7 of the 
Treaty of August 5, 1826, with the Chippewas,31 provides among 
other things : 

* * * But it is expressly understood and agreed, that 
the fourth, fifth, and sixth articles, or either of them, may 
be rejected by the President and s ·enate, without affecting 
the validity of the other articles of the treaty. 

Future contingencies sometimes provided for included violation 
by a chief of an essential part of the treaty 82 or ;relinquishment by 
chiefs of land reserved by treaty,33 nonratification,34 nonremoval 
of the Indians,35 abandonment of land 36 and insufficiency of "good 
tillable land" ceded to the tribe.37 

The legal force of Indian treaties did not insure their actual 
enforcement. Some important treaties were negotiated but never 
ratified by the Senate,38 or ratified only after a long delay.39 

Treaties were sometimes consummated by methods amounting to 
bribery,40 or signed by representatives of only a small part of the 
signatory tribes.41 The Federal Government failed to fulfill the 
terms of many treaties/2 and was sometimes unable or unwilling 
to prevent states/3 or white people,44 from violating treaty rights 
of the Indians. 

10 Stat. 1078; Treaty of July 31, 1855, with the Ottawas and Chippewas, 
Art. 3, 11 Stat. 621. 

so Treaty of October 25, 1805, with the Cherokees, Art. 1, 7 Stat. 93 ; 
Treaty of July 18, 1815, with the Potawatamies, Art. 4, 7 Stat. 123; 
Treaty of July 18, 1815, with the Pianklshaws, Art. 3, 7 Stat. 12-l; 
Treaty of September 25, 1818, with the Illinois Nation, Art. 2, 7 Stat. 181. 

81 7 Stat. 290. 
32 Treaty of March 2. 1868, with the Utes, Art. 13, 15 Stat. 619. 
33 Treaty of September 18, 1823, with the Florida Indians, Additional 

Art., 7 Stat. 22'4, 226. 
84 By Art. 16. the rejection of any article would not affect the otl'er 

provisions in the Treaty of June 28, 1862, w't1t the Kickapoos, 13 Stat. 
623; Art. 6 of the Treaty of November 23, 1838, with the Creeks, 7 ~tat. 
574, provided that the rejection of a certain article would not affect the 
other provisions. 

35 For example. see Treaty of November 15, 1854, with the Rogue Riv~r 
Tribe, Art. 4, 10 Stat. 1119. · 

36 Treaty of September 21, 1833, with the Otoes and Missourias, Art. 
8, 7 Stat. 429. 

37 Tr<'aty of September 18, 1823, with the Florida Tribes, Art. 9, 7 
Stat. 224. 

as Hoopes, Indian Affairs and their Administration, with Special Refer
ence to the Far West (1932), p. 86. 

39 Ibid., p. 115. 
•o Kinney, A Continent Lost-A Civilization Won (1937), pp. 37, 38, 

52, 56, 71, 94 ; Schmeckebier, The Office of Indian Affairs, Ita History, 
.Activities, and Organization ( 1927), p. 31. 

41 Kinney, op. cit. pp. 44, 45. 
CJ Kinney, op. cit. p. 68; Hoopes, op. cit. pp. 180, 218, 219; Schmecke

bier describes this condition : 
One of the defects of the treaty system was that agreements were 

continually being made which were not carried into effect. This 
was due in part to inefficient administration, in part to the fail
ure of Congress to make the necessary appropriatiOns, and in part 
to the inherent difficulties presented by the nature of the prob
lem. 

* * * * * Some of the stipulations of almost all treaties which it was 
impossible to carry out were those guaranteeing the Indians 
against the intrusion of the white settlprs and providing for the 
punishment of white persons committing offenses against the 
Indians. As the extPrior boundaries resetvrd to the Indians were 
thousands of miles in extent, it was impossible to police this area 
in such a way as to prevent trespass or to secure evidence ag~inst 
offenders. (P. 62.) 

43 See Kinney, op. cit. p. 71. 
«Ibid., pp. 148, 149, 174, 184, 208; Hoopes, op. cit. pp. 84, 226, 228-

232, 236 ; Schmeckebier, op. cit. p. 44. 
Treaty guarantees of land to t he Indians were often violated. In 
1789 Secretary of War McHenry, in his instructions to the Com
missioners for negotia ting a treaty with the ChPr0kees . made the 
following comment : "The arts and practices to obtain Indian land, 
in defiance of treaties and the laws, and at tbe risk of involving the 
whole country in war, have become so daring. and received such 
countenance, from persons of prominent influence. as to render it 
necessary that the means to countervail them shall be augmented." 
Am. St. Papers. Indian Affairs, vol. 1, p. 639, quoted by Scnmecke
bier, ibid., pp. 24-25. 
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SECTION 2. INTERPRETATION OF TREATIES 411 

A cardinal rule in the interpretation of Indian t~eaties is that 
ambiguities are resolved in favor of the Indians.46 

For f'xample, a proviso in au Indian treaty which exempts 
lands from "levy, sale, and forfeiture" is not, in the absence of 
expressions so limiting it, confined to the levy and sale under 
ordinary judicial proceedings, but also includes the levy and sale 
by county officers for the nonpayment of taxes.4,7 

An agreement embodied in an act of Congress which in terms 
"ceded, granted, and relinquished" to the United States all of 
their "right, title, and interest," did not make the lands public 
la 1ds in the sense of being subject to sale or other disposition 
m.der the general land laws, but only in the manner provided 
for in the special agreement with the Indians.48 

The best interests of the Indians,49 however, do not necessarily 
co:ncide with a grant to them of the broadest power over lands. 
, he Su· reme Court has held that the best interests of the Indians 
do not require that they should be allotted lands in fee rather 
tlwn lands held in trust by the government for them.50 

While trying to serve the Indians' best interests, the courts 
have indicated that they will not dispense with any of the con
ditions or requirements of the treaties upon any notion of equity 
or general convenience or substantial justice. Justice Harlan, in 
the case of United States v. Choctaw Nation,61 said: 

But in no case bas it been adjudged that the courts 
could by mere interpretation or in deference to its view 
as to what was right under all the circumstances, incor
porate into an Indian treaty something that was incon
sistent with the clear import of its words. It has never 
been held that the obvious, palpable meaning of the words 
of an Indian treaty may be disregarded because, in the 
opinion of the court, that meaning may in a particular 
transaction work what it would regard as injustice to the 
Indians. That would be an intrusion upon the domain 
committed by the Constitution to the political departments 
of the Government. Con~ness did not intend, when pass
ing the act under which this litigation was inaugurated, 
to invest the Court of Claims or this court with authority 
to determine whether the United States had. in its treaty 
with the Indjaus, violated. the principles of fair dealing. 
What was ~aid in The A'miable Isabella, 6 Wheat. 1, 71, 
72, is evidently applicable to treatif's with Indians. Mr. 
Just ice Story, speaking for the court, said: "In the first 

45 Also see Chapter 15, sec. 5C. Agreements with Indians at·e inter
preted according to the same principles as treaties. (See sec. 6, infra.) 
Marlin v. L ewallen, 276 U. S. 58, 6! (1928). Mr. Justice Stone said in 
the case of Carpenter v. Sllaw, 280 U. S. 363 (1930) : 

\Ybile in gf'nf'ral tax f'Xemptions arc> not to be presumed and 
statutes confening t!1em are to be strictly construed, Heiner v. 
Colonial 'J'r·ust Co .• 275 U. S. 232, the contrary is the rule to be 
appli\'d to tax f'Xemptions secured to the Indians by agreement 
bPtwecn them and the national government. Choate v. Trapp, 
.~ttpm, 675. Such provisions are to be liberally construed. Doubt
ful expressions arc to be rf'so1ved in favor of the weak and defense
lt>ss people who arP 1he wards of the nation, depenrlent upon its 
protection nnd good faith. Hence, in the words of Chief Justice 
Marshall "The langua!!<' nsed in treaties with the Indians should 
nf'ver be' construed to tlwir prejudice. If words be made use o!, 
which are susceptible of a more extended meaning than their 
plain import. as connected with the tf'nor of the treaty, they 
should bP considf'red as usNl only in the lnttrr sense." Worcester 
v. The State of Georgia, 6 Pet. 515. 582. SPe The Kansas Indians, 
5 Wall. 737. 760. Aml tlwy must be construed not according to 
their technical meaning but "in the sense in which they would 
naturally be understood hv the Indians." Jones v. Meehan, 175 
U. S. 1, 11. (Pp. 366-367.) 

46 Winter·.~ v. United States. 207 U. S. 564 (1908) ; 34 Op. A. G. 439 
(1925) ; 6 Op. A. G. 658 (18!54) ; Worcester v. Georgia, 6 Pet. 515, 582 
(1832). And see Art. 11 of Treaty of September 9, 1849, with Navajo, 
9 Stat. 974. 

47 The Kansas Indians, 5 Wall. 737 (1866). 
48 The Act of April 27, 1904, 33 Stat. 352 (Crow Reservation) inter-

preted in Ash Sheep Co. v. United States, 252 U. S. 159 (1920). 
4nsee 32 Op. A. G. 586 (1921). 
50 Starr v. Long Jim, 227 U. S. 613, 623 (1913). 
51179 U.S. 494 (1900). Also see United States v. Minnesota, 270 U.S. 

181 (1926). 

place, this court does not possess any treaty-making 
power. That power belongs by the Constitution to an
other department of the Government, and to alter, amend., 
or add to any treaty by inserting any clause, whether 
small or great, important or trivial, would be on our part 
an usurpation of power and not an exercise of judicial 
functions. It would be to make, and not to construe a 
treaty. Neither can this court supply a casus omi~sus in 
a treaty, any more than in a law. ·we are to find out the 
intention of the parties by just rules of interpretation 
applied to the subject-matter; and, having found that, 
our duty is to follow it as far as it goes and to stop where 
that stops-whatever may be the imperfections or diffi
culties which it leaves behind. * * * In the next 
place, this court is bound to give effect to the stipulations 
of the treaty in the manner and to the extent which the 
parties have declared, and not otherwise. We are not at 
liberty to dispense with any of the conditions or require
ments of the treaty, or to take away any qualification or 
integral part of any stipulation, upon any notion of equity 
or general convenience, or substantial justice. The term:::. 
which the parties have chosen to fix, ~he forms which they 
have prescribed, and the circumstances under which they 
are to have operation, rest in the exclusive discretion of 
the contracting parties, and whether they belong to the 
essence or the modal part of the treaty, equally give the 
rule to the judicial tribunals." (Pp. 532-533.) 

So, too, it has been held that the reservation of a privilege to 
fish and hunt on lands transferred by a contract ratified by a 
treaty does not prevent the prosecution of tribal Indians violat
ing a conservation law on such lands, since the transfer does not 
expressly or impliedly limit the right of the state to enact con
servation measures.52 

A somewhat different, although related, rule of treaty interpre
tation is to the effect that, since the wording in treaties was 
designed to be understood by the Indians, who often could not 
read and were not learned in the technical language, doubtful 
clauses are resolved in a nontechnical way as the Indians would 
have understood the language.63 

re Kennedy v. Becl•er, 241 U. S. 556 (1916). The clause "Also, except
ing and reserving to them * the privilege of fishing and bunt
ing on the said tract of land hereby intended to be conveyed" (Treaty of 
September 15, 1797, with the Seneca Nation, 7 Stat. 601, 602) was 
interpreted as 

* * resf'rYation of a privile'!;P of fishing and huntimr upon 
the granted lands in common with the grantees, and others to 
whom the peivilege might be extended, but subject nevertheless to 
that necessary power Of appropriate regulation. aA to all those 
privileged, which inhered in the soverei~nty of the State over the 
lands where the pridlege was exercised. (Pp. 563-564.) 

Interpretations of other clauses ar·e noted in sec. 4 of this Chapter 
.and Chapter 6, sec. 3B. and Chapter 14, sec. 7. 

G3 Flemin.Q v. McCul"iain, 214 U. S. 56, 60 (1909) ; Chapter 8, sec. 9!. 
See Worcester v. Georgia, 6 Pet. 515, 551-553 (1832). In commenting 
on frequent mistakes one writer said: 

* * * As the Indians had no written language and few of the 
chiefs even had a knowledge of English, the negotiations were 
carried on generally through interpreters, many of whom were 
inefficient. Th(' description of the lands ceded was also a source 
of misunderstanding. Iu the region east of the Mississippi. the 
geography was fairly well known, and it was possible to describe 
areas w·ith a fair tle~ree of accuracy by r eference to the streams 
ancl ridges ; the area west o! the Mississippi, however. was little 
known when many of the treaties were made, and the descriptions 
were of the most indefinite character. 

The method of making the treaties varied according to the 
character of the commissioners negotiating for th1>m. Some were 
manife::;tly fraudulent; notably the treaty with the Creeks made 
in 1825. Others were signed by the Indians practi<'ally under 
duress. For instance, George C. Sibley, factor at Fort Osage, 
gh·es the following account of the negotiations with that tribe in 
1808: 

"* * * On the 8th of November, 1808. Peter Chouteau, the 
United States' agent for the Osages, arrived at Fort Clark. On 
the lOth be assembled the Chiefs and warriors of the Great and 
Little o~ages in council. and proceeded to state to them th!' Rub
stance of a treaty, which, be said, Govl'rnor Lewis bad deputed 
him to offer the Osages, and to execute with them. Having briefly 
explained to them the purport of the treaty, he addressed them to 
this effect. in my bf'aring. and very nearly in the following words : 
'You have beard this treaty ~'XPlained to you. Those who now 
come <forward and sign it, shall be considered friends of the United 



38 INDIAN TREATIES 

The Supreme Court in the case of Jones v. Meehan 51 said: 

In construing any treaty between the United States and 
an Indian tribe, it must always (as woas pointed out by the 
counsel for the appellees) be borne in mind that the nego
tiations for the treaty are conducted, on the part of the 
United States, an enlightened and powerful nation, by rep
resentatives skilled in diplomacy, masters of a written lan
guage, understanding the. modes and forms of creating the 
various technical estates known to their law, and assisted 
by an interpreter employed by themselves; that the treaty 
is drawn up by them and in their own language; that the 
Indians, on the other hand, are a weak and dependent peo
ple, who have no written language and are wholly un
familiar with all the forms of legal expression, and whose 
only knowledge of the terms in which the treaty is framed 
is that imparted to them by the interpreter employed by 
the United States; and that the treaty must therefore be 
construed, not according to the technical meaning of its 
words to learned lawyers, but in the sense in which they 
would naturally be understood by the Indians. (Pp.10-11.) 

These principles received many applications in decisions inter
preting terms derived from private conveyances which were 
often used in treaties with the Indians.55 For example, the 

States, and treated accordingly. Those who refuse to come forward 
and sign it shall be considered enemies of the United States, and 
treated accordingly.' The Osages replied in substance, 'that i.t 
their great American father wanted a part of their land he must 
have l t , that he was strong and powerful, they were poor and 
pitiful, what could they do? he had demanded their land and . had 
thought proper to offer them something in return for it. 'l'hey 
had no choice, they must either sign the treaty or be declared 
enemies of t he United States.'" SchmeckPhier , The Office of 
I ndian Affairs, Its History, Activities, and Organization (1927), 
pp. 59-60. 

In discussing the status of Indian tribes during the Civil War, one 
writer stated : 

• • * Mor eover, the Indians fought as solicited allies, some as 
nations, diplomatically approached. Treaties were made with 
them as with foreign powers and not in the farcical. fraudulent 
way that hnd been customary in times past. Abel, The American 
Indinn as Slaveholder and Secessionist, vol. 1, The Slaveholding 
Indians (1915), p. 17. 

54175 U. S. l. (189D). 
55 Flemin.q v. McCttrtain. 215 U. S. 56, 59 (1909). Fo1· example, by 

Art. 4 of the Treaty of September 18, 1823, 7 Stat. 224, the United 

word "grant" is not construed as an absolute fee simple, unless 
the treaty by some other words clearly indicates that the tribe 
so understood.the nature of the conveyance.~6 

'l'he United States Supreme Court,57 interpreting the clause, 

The United States Ehall cause to be conveyed to the Choc
taw Nation a tract of country west of the Mississippi 
River, in fee simple to them and their descendants, to 
inure to them while they shall exist as a nation and live 
on it; * * * (P. 58.) 

held that this did not create a trust for the individuals then 
comprising the nation and their respective descendants. 

Although an interpretation of a treaty should be made in the 
light of conditions existing when the treaty was executed, as 
often indicated by its history before and after its making,58 the 
exact situation which cnused the inclusion of a provision is 
often difficult to ascertain.59 New conditions may arise which 
could not be anticipated by the signatories to a treaty. A prac
tical administrative construction of a treaty which has long 
been acquiesced in by congressional inaction is usually followed 
by the courts. 60 

States promised to guarantee the signatory Florida tribes "the peaceable 
possession of the district of country" assigned them, and the Treaty of 
September 26, 1833, with the Chippewas and others, Art. 2, 7 Stat. 431, 

·provides that in con~ideration of the ceRsion of land, "the United States 
shall grant to the said United Nation of Indians to be held as other 
Indian lands are held which have lately been assigned to emigrating 
Indians, a tract of country west of the Mississippi river, to be assigned 
to tbem by the President of tlle United States * * * " 

5o 3 Op. A. G. 322 (183S). And see Chapter 15, sec. 5C. 
67 Fleming v. McCurtain, 215 U. S. 56, 58- 60 (1909). 
58 Seminole Nation v. United States, 78 C. Cls. 455, 458 (1933). Also 

see Ayres v. United States, 44 C. Cls. 48, 85, 95 (1908). 
59 32 Op. A. G. 586 (1921). See Fish v. Wise, 52 F. 2d 544 (C. C. A. 

10, 1931), cert. den. 282 U. S. 903 (1931), in which the court declined 
to permit the testimony of interested witnesses 30 years after its execu
tion to thwart the object of an n.greement as interpreted by the courts. 

60 Hicks v. Butrick, 12 Fed. Cas. No. 6458 (C. C. Kan. 1875). Also see 
,Ayres v. United States, supra, fn. 58, and see Chapter 5, sec. 7. 

SECTION 3. THE SCOPE OF TREATIES 

In the Constitution 61 the President was given power to make 
treaties, with the advice and consent of the Senate, provided 
two-thirds of the Senators present concur.62 The Supreme 
Court, in interpreting this provision, said : 63 

* * * inasmuch as the power is gh'·en, in general 
terms, without any description of the objects intended to 
be embraced within its scope, it must be assumed that 
tbe framers of the Constitution intended that it should 
extend to all those objects which in the intercourse of 
nations had usually been regarded as the proper subjects 
of negotiation and treaty, if not inconsistent with the 
nature of our government and the relation between the 
States and the United States. (Holmes v. Jennison at al., 

61 Treaties already made were recognized by the Constitution. Chero
kee Nation v. Georgia, 5 Pet. 1 (1831) ; Worcester v. Greorgia, 6 Pet. 515, 
559 (1832) 0 

62 Art. 2. sec. 2, cl. 2. An amendment to a treaty adopted by the 
Senate which did not receive Presidential approval and was not embodied 
in his proclamation cannot be regarded as part of the treaty. New York 
Indians v. United States, 170 U. S. 1, 23 (1898). Professor Willoughby 
writes of the early practice : 

During the first years under the Constitution the relations be
tween the President and the Senate 'Yere especially close. In 
1789 President Washington notified the Senate that he would con- · 
fer witb them with reference to a treaty with certain of the Indian 
tribes, and, on the next day. and again two days later, went with 
General Knox before that body for that purpose. Again, in 1790, 
President Washing-ton in a written communication asked the 
advice of the Senate as to a new boundary treaty to be entered 
into with the Cherokee. Willoughby, The Constitutional Law of 
the U;nited States, (2d ed. 1929) vol. I, p. 521. . 

&aHolden v. Joy, 17 Wall. 211, 242-243 (1872). 

14 Peters, 569; 1 Kent, 166; 2 Story on the Constitution, 
§ 1508; 7 H amilton's Works, 501; Duer's Jurisprudence, 
229.) 

Again, the scope of this power was descril..Jed by the Supreme 
Court in the case of United Siates v. Fo1·ty-tlwee Gallons of 
Whiskey: 64 

Besides, the power to make treaties with the Indian 
tribes is, as we have seen, coextensive wfth that to make 
treaties with foreign nations. In regard to the latter, it 
is, beyond doubt, ample to cover all the usual subjects of 
diplomacy. * * * (P. 197.) 

During the last period of treaty making, amendments by the 
Senate were fr~quent.65 

A special limitation of the treaty-making power is that it can
not appropriate money.66 Referring to this fact, the Circuit Court 
for the District of Michigan 67 said that a treaty 

* * * ·cannot bind or control the legislative action -in 
this respect, and every foreign government may be pre
sumed to know, that so far as the treaty stipulates to pay 
money, the legislative sanction is required. (P.346.) 

61 9~ TJ. S. 188 (1876). Also see Geo(1·oy v. Riggs, 133 U. S. 258, 266 
(1890). 

65 See, for examp~e. Treaty of February 18, 1867, with Sac and Fox 
Indians, 15 Stat. 495; Treaty of February 23, 1867, with the Senecas, and 

others, Art. 40, 15 Stat. 513, 523. 
66 24 Op. A. G. 623 (1903); 25 Op. A. G. 163 (1904). 
67 Turner v. American Baptist Missionary Union, 24 Fed. Cas. No. 14251 

(C. C. Mich. 1852). 
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However, as Boyd has pointed out: 68 

Although in regard to treaties calling for appropriations 
congress has seemed reluctant to act without making it 
plain that there was a discretionary r ight vested in con
gress in the premises, such appropriations have always 
been forthcoming. 

Apart from this limitation, treaties may contain provisions 
which could not constitutionally be included in acts of Congress.69 

Within the broad scope of "all the usual subjects of diplo
macy," the Federal Government and the Indian tribes adopted 
treaties covering not only all aspects of intercourse between In
dians and whites but also some of the internal affairs of the 
tribes themselves. Among the most important of the subjectR 
covered were : 70 

A. The international status of the tribe. 
1. War and peace. 
2. Boundaries. 
3. Passports. 
4. Extradition. 
5. Relations with third powers. 

B. Dependence of tribes on the United States. 
1. Protection. 
2. Exclusive trade relations. 
3. Representation in Congress. 
4. Congressional power. 
5. Administrative power. 
6. Termination of treaty-making. 

C. Commercial relations. 
1. Cessions of land. 
2. Reserved rights in ceded land. 
3. Payments and services to tribes. 

D. Jurisdiction. 
1. Criminal jurisdiction. 
2. Civil jurisdiction. 

E. Control of tribal affairs. 

A. THE INTERNATIONAL STATUS OF THE TRIBE 

Until the last decade of the treaty-making period, terms famil
iar to modern international diplomacy were used in the Indian 
treaties. 

Tbe United States sometimes guaranteed the integrity of the 
territory of a nation ; 71 unprovoked war was " * * * repelled, 
prosecuted and determined * * * in conformity with prin
ciples of national justice and honorable warfare" ; 72 some of the 
Creek Nation acted "contrary to national faith" and "suffered 
themselves to be instigated to violations of their national 
honor"; 73 the United States desired that "* * * perfect peace 
shall exist between the nations or tribes * * *" named and 
the republic of Me.·ico.74 

Many provisions show the international status of the Indian 
tribes,75 through clauses relating to war, boundaries, passports, 
extradition, and foreign relations. 

68 Boyd, The Expanding Treaty Power, in Selected Essays on Consti
tutional Law, vol. 3, The Nation and the States, (1938), p. 410, 414. 

69 Missouri v. Holland, 252 U. S. 416 (1920). Also see Selected Essays 
on Constitutional Law, vol. 3, op. cit. fn. 68, pp. 397-435. 

10 For discussion of removal provisions see sec. 4E of this Chapter. 
Relevant treaty provisions arc discussed in other chapters. 

n Treaty of September 17, 1778, with the Delawares, Art. 6, 7 Stat. 13, 
15; Treaty of August 9, 1814, with the Creeks, Art. 2, 7 Stat. 120, 121. 

12 Preamble to 'l'reaty of August 9, 1814, with the Creeks, 7 Stat. 120. 
73 lb·id. 
H Treaty of August 24, 1835, with the Comanche and others, Art. 9, 

7 Stat. 474, 475. 
1s Also see Chapter 14, sec. 7. 

1. War and peace.-The capacity of Indian tribes to make war 
was frequently recognized.76 Most of the very early treaties were 
treaties · of peace and friendship,77 and often provided for the 
restoration or exchange of prisoners,78 and sometime for hostages 
until prisoners were restored. 79 

Indian tribes have also waged wars with states. The state of 
Georgia and the Creek Nation were engaged in several wars 
towards the close of the eighteenth century.80 

The Supreme Court Ill commented on the status of Indian wars 
in these terms: 

* * " We recall no instance where Congress has made a 
formal declaration of war against an Indian nation or 
tribe; but the fact that Indians are engaged in acts of 
general hostility to settlers, especially if the Government 
has deemed it necessary to dispatch a military force for 
their subjugation, is sufficient to constitute a state of war. 
Marks v. United States, 161 U.S. 297. (P. 267.) 

A few treaties included mutual assistance pacts. By Article 8 
of the Treaty of January 9, 1789 with the Wiandot and others,82 

the parties agreed to give notice of war or any harm that might be 
meditated against the other party, "and do· all in their power to 
hinder and prevent the same * * *." Article 2 of the Treaty 
of July 22, 1814, with the Wyandots and others 83 provided that: 

The tribes and bands abovementioned, engage to give 
their aid to the United States in prosecuting the war 
against Great-Britain, and such of the Indian tribes as still 
continue hostile; and to make no peace with either without 
the consent of the United States. 

In some treaties the Indians agreed to suppress insurrections 
and permit the military occupation of their country by the 
United States,84 or the establishment of garrisons or forts by the 

76 E. g., Treaty of Dancing Rabbit Creek of September 27, 1830, with 
the Choctaw Nation, 7. Stat. 333, 334 : 

* * no war shall be undertaken or prosecuted by said Choc
taw Nati::m but u:r declaration made in full Council and to be 
approvect by the U. S. unless it be in self-defence * * • 
(Art. V). 

For a discussion see Fleming v. McOwrtain, 215 U. S. 56, 60 (1909). 
70 See Treaty of September 17, 1778, with the Delaware Nation, 7 Stat. 

13. "That a perpetual peace and friendship shall from henceforth take 
place * * *" (Art. 2). Later treaties "gave peace." That this was 
intended to cover "pf'ace and friendship" is made clpar in Treaty of Jan
uary 9, 1789, with the Wiandots, etc., Art. XIII, 7 Stat. 28, which "re
newed and confirmed 1he peace and friendship" entered into in an earlier 
treaty. That earlier treaty merely gave peace. '£reaty of January 21, 
1785, with the Wiandots, etc., Preamble, 7 Stat. 16. See, for example, 
"A Treaty of P eace and l!'riendship" with the Sacs, May 13, 1816, 7 Stat. 
141, and 'l'reaty of September 20, 1816, with the Chickasaws, Art. 1, 1 
St11.t. 150. 

78 Treaty of November 28, 1785, with the Cherokees, Arts. 1 and 2, 7 
Stat. 18 ; Treaty of July 2, 1791, with the Cherokees, Art. 3, 7 Stat. 39. 

79 Treaty of October 22, 1784, with the Six Nations, Art. 1, 7 Stat. 15; 
Treaty of January 21, 1785, with the Wiandots and others, Art. 1, 7 Stat. 
16. 

so See 2 Op. A. G. 110 (1828). 
Ill Montoya v. United. States, 180 U. S. 261 (1901). See Chapter 14, 

sec. 3. 
82 7 Stat. 28. See also Treaty of August 3, 1795, with the Wyandots, 

Art. 9, 7 Stat. 49; Treaty of November 28, 1785, with the Cherokees, Art. 
11, 7 Stat. 18; Treaty of January 3, 1786, with the Choctaws, .Art. 10, 
7 Stat. 21; Treaty of January 31, 1786, with the Shawanoe Nation, .Art. 4, 
7 Stat. 26. 

sa 7 Stat. 118. Article 12 of the Treaty of November 10, 1808, with the 
Great and LitHe Osage Nations, 7 Stat. 107, provided;! 

And the chiefs and warriors a8 aforesaid, promise and engage that 
neither the Great nor Little Osage t;tation w.ill ever, by sale, ex
change or as presents, supply any nation or tnbe o.f Indians, not in 
amity with tbe United States, with guns, ammunitions or other 
implements of war. 

Also see Treaty of July 30, 1825, with the Belantse-etoa or Minnetsaree 
Tribe, Art. 7, 7 Stat. 261. 

84 Treaty of March 21, 1866, with the Seminoles, Art. 1, 14 Stat. 755. 
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President ; 85 or to prevent other tribes from making hostile dem
onstrations against the United States government or people.86 

2. Bo-undaries. 87-Nations are usually separated by frontiers. 
Many treaties fixed the boundaries between the United States 
and Indian tribes 88 and between Indian tribes.89 Old boundaries 
were sometimes altered/)0 and during the removal period,91 

treaties generally described the new territory granted to the 
Indians.92 

Frequently treaties prohibited the trespass va or settlement 94 of 
American citizens on Indian territory, unless licensed to trade.95 

· Such provisions were supplemented by statutes.06 
• 

3. Passports.-Additional evidence of the national character of 
the Indian tribes appe> ars in the proYisions requiring passports 
for citizens or inhabitants of the United States to enter the 
domain of an Indian tribe. The Treaty of August 7, 1780,97 with 
the Creek Nation provided in part: 

* * * Nor shall any such citizen or inhabitant go into 
the Creek country, without a passport first obtained from 
the Governor of some one of the United States, or the 
officer of the t'roops of the United States commanding at 
the nearest military post on the frontiers, or such other 

United States.99 A few treaties provided for the extradition of 
such persons for punishment by the states/00 or by the "states or 
territory of the United States northwest of the Ohio." 101 A 'few 
early treaties provided for the punishment of United States citi
zens in the presence of the Indians/02 A particularly broad pro
vision in regard to extradition was contained in the Treaty of 
June 19, 1858, with the Sioux/03 which requires the extradition 
of violators of treaties, laws, and regulations of . the United 
States, or of the laws of the State of Minnesota. Other treaties 
provided that the Indians shall prevent fugitive slaves from 
taking shelter among them and shall deliver such fugitives to the 
Indian agent.104 

5. Relations with third powers.-During the first few decades 
of the Republic, the political relations of many of the Indian 
tribes were not confined to the United States. As late as 1835 105 

the "friendly relations" existing between some Indian tribes and 
the Republic of Mexico,106 the Republic of Texas/07 and among 
the several Indian tribes were formally recognized by the United 
States.108 

B. DEPENDENCE OF TRIBES ON THE UNITED STATES 

person as the President of the United States may, from While the national character of Indian tribes has been fre-
time to time, authorize to grant the same. quently recognized in treaties 109 and statutes,110 numerous treaty 

Such proYisions were supplemented by statutes which required provisions establish their status as dependent nations.m 
citizens of the United States, as well as foreigners, to secure 
passports before entering the Indian country, this statutory re
quirement being later waived in the case of citizenS.98 

4. Extradition.-The surrender of fugitives from justice by 
one nation to another is usually covered by treaty; similarly with 
the Indians and the United States. 

Some treaties required the Indian tribes to deliver up persons 
committing crimes who were on their land, to· be punished by the 

85 Treaty of June 16. 1802. with the Creek Nation, Art. 3, 7 Stat. 68; 
Treaty of November 10, 1808, with the Osages, Art. 1, 7 Stat. 107. 

so Treaty of October 20, 1865, with the Dakotas, Art. 1, 14 Stat. 731. 
87 See Chapter 15, sec. 12, and sec. 4C of this Chapter. 
ss See Chapter 1, sec. 3, fn. 46. The primary purpose of some treaties 

was to establish boundaries, 5 Op. A. G. 31 (1848). 
89 Treaty of August 19, 1825, with the Sioux and others, 7 Stat. 272, 

Article 1 provided for peace between Sioux and Chippewas, Sacs and 
Foxes and the Ioways. 

oo Treaty of July 2, 1791, with the Cherokees, Art. 4, 7 Stat. 39; 
•rrenty of October 17, 1802, with the Choctaws, Art. 3, 7 Stat. 73. 

m See sec. 4E, infra. Also see Treaty of December 29, 1835, with the 
Cherokees. Art. 16, 7 Stat. 478. providing for removal in 2 years. Artit!Ie 
5 of the Treaty of January 19, 1832, with a band of the Wyandots, 7 
Stat. 364, provides that the band may 

* removr to Canada, or to the river Huron in Michigan. 
where thry own a reservation of land, or to any place they may 
obtain a right or privilege from other Indians to go. 

92 See sec. 4E. intra; and see Chanter 15. sec. 5. 
na Article 3 of the Treaty of May 24, 1834, with the Chickasaws, 7 Stat. 

450, provides that 
* * * the agent of the United States, upon the application of 
the chiefs of the nation, will resort to every legal civil remedy, (at 
the expense of the United States,) to prevent intrusions upon the 
ceded country; * * * 

Article 7 of the Treaty of March 6, 1861, with the Sacs and others, 12 Stat. 
1171, provided that no nonmember of a tribe, except Government employees 
or persons connected with Government services, shall go on the reservation 
except with the permission of the agent or the Superintendent of Indian 
Affairs. 

94 Treaty of January 21, 1785, with the Wiandots and others, Art. 5, 
7 Stat. 16; Treaty of July 2, 1791, with the Cherokee Nation, Art. 8, 
7 Stat. 39. Also see sec. 4C infra. 

o5 See Chapter 16. . 
90 Act of May 19, 1796, 1 Stat. 469; also see Act of March 3, 1799, sec. 2, 

1 Stat. 743 and Act of March 30, 1802, sec. 2, 2 Stat. 139. See fn. 47, 
Chapter 1. 

97 Art. 7, 7 Stat. 35, 37. See also Treaty of July 2, 1791, with the 
CherokePS, Art. 9, 7 Stat. 39. 

98 See Chapter 4, sec. 6. 

99 Article 9 of the Treaty of January 21, 1785, with the Wiandots and 
others, 7 Stat. 16, provides: 

If any Indian or Indians shall commit a robbery or murder on 
any citizen of tl'e United States, the tribe to w,· ich such offenders 
mav br long sball be bonnr1 to deliver them up at the nearest post, 
to be punished according to the ordinances of the United States. · 

Also see Treaty of September 27, 1830, with the Choctaws, Art. 8, 7 
Stat. 333. 

100 Treaty of July 2, 1791, with the Cherokee Nation, Art. 11, 7 Stat. 39. 
101 Treaty of January 9, 1789, with the Wiandots and others, Art. 6, 

7 Stat. 28. 
102 Treaty of November 28, 1785, with the Cherokees, Art. 7, 7 Stat. 18; 

Treaty of January 3, 1786, with the Choctaw Nation, Art. 6, 7 Stat. 21. 
Article 7 of the Treaty of May 15, 1846, with the Comanches and other 
tribes, 9 Stat. 844, provided that Indians guilty of insurrection shall be 
delivered up to the United States. 

103 Art. 6, 12 Stat. 1037. Also see Treaty of March 12, 1858, with the 
Poncas, Art. 7, 12 Stat. 997. For an example of a provision p1·oviding 
for extradition between tribes see Treaty of August 7, 1856, with the 
Creeks and Seminoles, Art. 14, 11 Stat. 699. 

104 Treaty of Septembe.r 18, 1823, with the Floridas, Art. 7, 7 Stat. 224. 
101; Treaty of August 24, 1835, with the Comanche and others, 7 

Stat. 474. 
106 Ibid., Art. 9. 
107 Treaty of May 26, 1837, with the Kioway and others, 7 Stat. 533. 
108 See fn. 105, Art. 1. Indian tribes also made treaties with the 

states and with the Confederacy. The Federal Government sometimes 
supervised state dealings with Indians. While states entered into treaties 
with Indians prior to the ratification of the Constitution (W. A. Duerr, 
Course of Lectures on the Constitutional Jurisprudence of the United 
States, 2d ed. ( 1856), p. 281), the Constitution forbids a state from 
entering "into any treaty, alliance, or federation * ." (Art. 1, 
sec. 8. See Coffee v. Groover, 123 U. S. 1, 13-14 (1887) .) Many states 
like New York entered into numerous treaties with Indian tribes subse
quent to the Constitution with the consent of the United States. The 
Supreme Court in Worcester v. Geot·gia, 6 Pet. 515, 581, said : "Under 
the constitution no state can enter into any treaty; and it is believed, 
that, since its adO'ption, no state, under its own authority, has held a 
treaty with the Indians.H A.ccot·d: Coffee v. Groover, 123 U. S. 1, 13 
(1887). See Chapter 8, sec. 11. On the view of the South that each 
state succeeded to the property rights of Great Britain and could treat 
with the Indians as it pleased, see United States v. Swain Co1mty, N. a., 
46 F. 2d 99 (D. C. W. D. N. C. 1930), rev'd sub nom. United States v. 
Wright, et al., 53 F. 2d 300 (C. C. A. 8, 1931), cert. den. 285 U. S. 539. 

109 Treaty of January 21, 1785, with the Wiandots and others, Art. 2, 
7 Stat. 16 ; Treaty of November 28, 1785, with the Cherokees, Art. 3, 
7 Stat. 18; Treaty of January 3, 1786, with the Choctaw Nation, Art. 2, 
7 Stat. 21. 

uo See Chapter 14, sec. 3. 
111 The r elationship of the United States to the Indians has been likened 

to suzerainty. Wilson and Tucker, International Law (1935), p. 63. 
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1. Protection.-For example, article 2 of the Treaty of August citizens or even with citizens of the United States not authorized 

13, 1803, with the Kaskaskias 1•
12 provides that- by the Federal Government to engage in such transactions. 

The United States will take the Kaskaskia tribe under 
their immediate care and patronage, and will afford them 
a protection as effectual against the other Indian tribes 
and against all other persons whatever as is enjoyed by 
their own citizens. And the said Kaskaskia tribe do 
hereby engage to refrain from making war or giving any 
insult or offence to any other Indian tribe or to any for· 
eign nation, without having first obtained the approbation 
and consent of the United States. (P. 78.) 

Similar provisions are contained in other treaties.113 

In construing a similar provision, the Supreme Court said: 114 

* * * By this treaty [Treaty of Hopewell] the Chero
kees were recognized as one people, composing one tribe or 
nation, but subject, however, to the jurisdiction and 
authority of the Government of the United States, which 
could regulate their trade and manage all their affairs. 
(P. 295.) 

Treaties with many of the other tribes left no doubt of the 
protectorate of the United States over them.115 

In many respects this relationship is similar to that establisheO 
in a great variety of cases between great powers and small, weak 
or backward states. Thus the limitations upon Indian law mak· 
ing ·and enforcement which appear in some treaties, may b<': 
likened to the limitations imposed upon the jurisdiction of cer· 
tain oriental states, such as China, over the nationals of western 
countries residing within their territories.116 

The practical inequality of the parties must be borne in mind 
in reading Indian treaties. It explains the presence of man~ 
clauses and the frequency with which similar or identical pro· 
visions appear in many Indian treaties during certain periods.117 

2. Exclusive trade relcttions.n8-The political dependence of the 
Indian tribes upon the Federal Government implied, and was im· 
plied by, their economic dependence. This economic dependenct' 
found expression in agreements by the tribes not to sell real or 
persona~ property or otherwise have commercial dealings witll 
other sovereignties than the Federal Government or with their 

In some cases, these undertakings were explicit, as in Article 
10 of the Treaty of November 10, 1808/19 whereby the Osages 
disclaimed all right to 

* * * cede, sell or in any manner transfer their lands 
to any foreign power, or to citizens of the United States or 
inhabitants of Louisiana, unless duly authorised by the 
President of the United States to make the said purchase 
or accept the said cession on behalf of the government. 

In other cases, the exclusiveness of economic relations with the 
Federal Government was implicit in agreements that the United 
States "shall have the sole and exclusive right of regulating the 
trade with the Indians." 120 

Occasionally a tribe was given power to regulate trade and in
tercourse, "so far as may be compatible with the constitution of 
the United States and the laws made in pursuance thereof regu
lating trade and intercourse with the Indians," 121 or was empow
ered to veto the granting of a trading license to trade within cer
tain areas.= 

Some treaties provided for the appointment of an· agent to 
trade with the Indians,123 and established trading posts 124 or 
designated places for trade.125 Occasionally Indians were pro
hibited from trading outside the limits of the United States/'28 

or were required to apprehend foreigners or other unauthorized 
persons coming "into their district of country, for the purposes 
of trade or other views," and to deliver them to federal officials.= 

119 7 Stat. 107, 109. Also see Treaty of January 9, 1789, with the 
Wiandots and others, Art. 3, 7 Stat. 28 ; Treaty of September 21, 1832, 
with Sacs and Foxes, Art. 8, 7 Stat. 374. Treaty of May 15, 1846, with 
the Comanches and others, Art. 2, 9 Stat. 844. 

120 Treaty of November 28, 1785, with tbe Cherokees, Art. 9, 7 Stat. 18; 
Treaty of January 10, 1786, with the Chickasaws, Art. 8, 7 Stat. 24. 

Article 1 of the Treaty of June 9, 1825, with the Poncar Tribe, 7 Stat. 
247, contains another type of trade clause: 

• • • The said tribe also admit the right of the United States 
to regulate all trade and intercourse with them. 

Al~o see Treaty of January 3, 1786, with the Choctaw Nation, Arts. 8, 9, 
7 Stat. 21. 

Sometimes this power was granted for mutual considerations. Treaty 
112 7 Stat. 78. of July 6, 1825, with the Chayenne Tribe, Art. 4, 7 Stat. 255; Treaty 
113 The Treaty of August 7, 1790, with the Creek Nation, Art. 2, 7 Stat. of July 30, 1825, with the Belantse-etoa or Minnetsaree Tribe, Art. 5, 7 

35, provides that : Stat. 261. 
The under~igned Kings, Chiefs, and Warriors, for themselves and 

all parts of the Creek Nation within the limits of the United 
States, do acknowledge themselves, and the said parts of the Creek 
Nation, to be under the protection of the United States of America, 
and of no other sovereign whosoever; and they also stipulate that 
the said Creek Nation will not hold any treaty with an individual 
State, or with individuals of any State. (P. 35.) . 

The Treaty of November 17, 1807, with the Ottoways and others, Art. 7, 
7 Stat. 105, provides that : 

The said nations of Indians acknowledge themselves to be und<'r 
the protection of the United States, and no other power, and will 
prove by their conduct that they are worthy of so great a blessing. 

Compare the following excerpt from the first section of a law passed 
by the Georgia legislature on October 31, 1787, quoted in 2 Op. A. G. 110, 
124 (1828): 

• • • That from and immediately after the passing of this act, 
the Creek .Jndians shall be considered as out of the protection of 
this State; and it shall be lawful for the government and people 
of the same to put to death or capture the Paid Indians, wherever 
they may be found within the limits of the State • * •. (Pp. 
124-125.) 

u• Eastern Bancl of Cherokee Indians v. United States, 117 U. S. 2l:lS 
(1886). 

115 For example, Treaty of December 30, 1849, with the Utah Indians, 
Arts. 1 and 4, 9 Stat. 984. 

11e E. D. Dickinson, The Equality of States in International Law (1920), 
p. 224. 

117 For example, Treaty of September 26, 1825, with the Ottoes and 
Mlssourias, 7 Stat. 277, and the Treaty of September 30, 1825, with the 
Pawnees, 7 Stat. 279 ; Treaty of October 28, 1867, with the Cheyenne
Arapahoe Tt·ibes. Art. 11, 15 Stat. 593, and Treaty of April 29, et. seq., 
1868, with the Sioux, Art. 11, 15 Stat. 635. Also see Chapter 8, sec. 11. 

118 Of. Chapter 16. 

267785-41--5 

The Treaty of December 30, 1849, Arts. 1 and 4, 9 Stat. 984, provided 
for the submission of the Utah Indians to the power and authority of 
the United States and extended to these Indians the trade and inter
course laws already applicable to other tribes. Also see Treaty of Sep
tember 9, 1849, with the Navajos, Art. 3, 9 Stat. 974. Some of the 
treaties did not contain such sweeping provisions, but merely provided 
that "the United States agree to admit and licence traders to hold inter
co.urse with sa id tribe [the signatory tribe], under mild and equitable 
regulations." Treaty of June 9, 1825, with the Poncar Tribe, Art. 4, 7 
Stat. 247. For similar provisions see Treaty of June 22, 1825, with the 
'.feton, Yancton, and Yanctonies bands of Sioux, Art. 4, 7 Stat. 250; and 
Treaty of July 5, 1825, with the Sioune and Ogallala Tribes of Sioux, Art. 
4, 7 Stat. 252. 

121 Treaty of August 7, 1856, with the Creeks and Seminoles, Art. 15, 11 
Stat. 699. But ct. 1 Op. A. G. 645 (1824). 

122 Treaty of July 19, 1866, with the Cherokees, Art. 8, 14 Stat. 799. 
123 E. g., Treaty of September 17, 1778, with the Delawares, Art. 5, 

7 Stat. 13. 
124 Treaty of January 9, 1789, with the Wiandots and others, Arts. 10, 

11, and 12, 7 Stat. 28 ; Treaty of June 29, 1796, with tbe Creeks, Art. 3, 
7 Stat. 56. See Chapter 16. 

125 Treaty of July 5, 1825, with the Sioune and Ogallala Tribes, Art. 3, 
7 Stat. 252; Treaty of July 6, 1825, with the Chayenne Tribe, Art. 4, 
7 Stat. 255 ; Treaty of January 9, 1789, with the Wiandots and others, 

Art. 7, 7Stat. 28; Treaty of August 3, 1795, with the Wiandots and 
others, Art. 8, 7 Stat. 49. 

126 Treaty of December 26, 1854, with the Nisquallys and others, Art 12, 
10 Stat. 1132. 

127 Treaty of September 26, 1825, with the Ottoe and :Missouri Tribe, 
Art. 4, 7 Stat. 277; Treaty of September 30, 1825, with the Pawnees, 
Art. 4, 7 Stat. 279. 
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3. Representation in Congress.-Further light on the relations 
between the tribes and the Federal Government may be found in 
treaties which provided for the sending of Indian delegates to 
Congress.128 This practice was explained in the report of the 
House Committee on Indian Affairs on the Trade and Intercourse 
Act of 1834.129 

The proposition for allowing Indians a delegate is not 
now for the first time brought forward. 

It was first suggested in 1778, and in the first treaty 
ever formed by the United States with any Indian tribe. 
The treaty with the Delawares of the 17th September, 1778, 
contains the following article: "And it is further agreed 
on, by the contracting parties, (should it, for the future, be 
found conducive for the interests of both parties,) to 
invite any other tribes who have been friends to the inter
ests of the United States, to join the present confederation, 
and to form a State, whereof the Delaware nation shall be 
the bead, and have a representative in Congress: Provided, 
Nothing contained in this article is to be considered as 
conclusive until it meets with the approbation of Congress." 

In the treaty of Hopewell, of 1785, is the following 
article: "Article 12. That the Indians may have full con
fidence in the justice of the United States, respecting their 
interests, they shall have the right to send a deputy of 
their choice, whenever they think fit, to Congress." 

In the treaty with the Choctaws, of September, 1830, they 
requested the privilege of having a delegate in the House 
of Representatives; and the treaty states that "the com
missioners do not feel that they can, under a treaty stipu
lation, accede to the request, but at their desire present it 
in the treaty, that Congress may consider of and decide 
the application." 

The proposition is now presented to Congress, with the 
decided opinion of the committee that it ought to. receive 
a favorable consideration. (Pp. 21-22.) 

This recommendation was never ef;fectuated. 
4. Congressional power.-The extent to which Indian treaties 

conferred or confirmed congressional power to legislate over 
Indian affairs is the subject of a separate inquiry.13° For the 
present it is sufficient to note that federal statutes have been 
extended over Indian country by the mere force of a treaty,131 and 
that treaties sometimes provided for the creation of United States 
com:ts in the Indian country.132 Thus, for example, Article 2 of 
the Treaty of October 4, 1842/83 with the Chippewa Indians pro
vides in part : 

The Indians stipulate * * * that the laws of the 
United States shall be continued in force, in respect to 
their trade and intercourse with the whites, until other
wise ordered by Congress. 

Article 7 of the Treaty of October 2, 1863,13~ with the Chippewa 
Indians reads : 

* * * The laws of the United States now in force, or 
that may hereafter be enacted, prohibiting the introduc
tion and sale of spirituous liquors in the Indian country, 
shall be in full force and effect throughout the country 
hereby ceded, until otherwise directed by congress or the 
President of the United States. 

The Treaty of February 27, 1855,135 with the Winnebago Indians 
provided: 

The laws which have been or may be enacted by Con
gress, regulating trade and intercourse with the Indian 
tribes, shall continue and be in force within the country 
herein provided to be selected as the future permanent 
borne of the Winnebago Indians, and those portions of 

128 See sec. 4B, infra. 
1-"!J H. Rept. No. 474, Comm. on Ind. Al'f., 23 Cong., 1st sess., May 20, 

1834. 
1so See Chapter 5, sec. 2. 
181 Em parte Orow Do.(], 109 U. S. 566, 567 (1883). 
l32 Treaty of July 19, 1866, with the Cherokees, Art. 7, 14 Stat. 799. 
188 7 Stat. 591. 
m 13 Stat. 667. See Chapter 17, sec. 1, fn.l4. 
1s~ Art. 8, 10 Stat. 1172. 

said laws which prohibit the introduction, manufacture, 
use of, and traffic in, ardent spirits, in the Indian country, 
shall continue and be in force within the country herein 
ceded to the United States, until otherwise provided by 
Congress. · 

5. Administrative power.-Tbe President was frequently 
granted consJ.derable power by treaties. He was authorized to 
establish trading posts ; 136 military posts or garrisons on Indinn 
lands ; 137 · to designate places for trade ; :L38 to appoint agents ; 139 

to arbitrate claims of whites against Indians and Indians against 
whites; 140 to arbitrate territorial 141 and other difficulties between 
tribes; Wl to prescribe the time of the removal and settlement of 
Indians ; 143 to determine whether grants of land to certain In
dians shall be conveyed ; u' to dispose of certain reserved lands 
as he sees fit; 145 to give reservations to the headmen of a tribe,146 

or cattle,147 or agricultural aid; 143 to extend to an Indian tribe 
"from time to time, such benefits and acts of kindness as may be 
convenient, and seem just and proper" to him; 149 to decrease the 
amount of annuities in proportion to any annual decrease of the 
Poncas, and stop the payment of annuities in the event that 
satisfactory efforts to advance and improve their condition were 
not made; 150 to approve attorneys chosen by the chiefs and bead
men; 151 to invest tribal money in stocks; 152 to make payments to 
the relations and friends of Indians; 153 and to receive complaints 
of injuries done by individuals to the Indians and use such pru
dent means "as shall be necessary to preserve the said peace and 
friendship" with an Indian tribe.1

M 

Article 7 of the Treaty of September 30, 1809/511 with the 
Delawares and others provided in part: 

* * * when any theft or other depredation shall be 
committed by any individual or individuals of one of the 
tribes above mentioned, upon the property of any indi
vidual or individuals of another tribe, the chiefs of the 
party injured shall make application to the agent of the 

138 Treaty of June 29, 1796, with the Creek Nation, Art. 3 (a), 7 
Stat. 56. 

187 Treaty of June 16, 1802, with the Creek Nation, Art. 3, '1 Stat. 68. 
Other federal officials like the Secretary of the Interior and the Commis
sioner of Indian Affairs were also granted power by treaty. 

133 Treaty of July 5, 1825, with the Sioune and Ogallala Tribes, Art. 4, 
7 Stat. 252; Treaty of July 6, 1825, with the Chayenne Tribe, Art. 3, 
7 Stat. 255. 

139 Treaty of October 20, 1832, with the Chickasaw Nation, Art. 9, 'i 
Stat. 381. 

14o Treaty of January 8, 1821, with the Creek Nation, 7 Stat. 217. 
141 Treaty of August 11, 1827, with the Chippewa and others, Art. 2, 

7 Stat. 303. 
142 Treaty of September 21, 1833, witb the Otoes and Missourias, Art. 8, 

7 Stat. 429. 
143 Treaty of February 8, 1831, with the Menomonies, Art. 1, 7 

Stat. 342. 
144 Treaty of September 17, 1818, with the Wyandots and others, Art. 3, 

7 Stat. 178 ; Treaty of October 2, 1818, with the Potawatamie Nation, 
Art. 4, 7 Stat. 185. 

145 Treaty of June 2, 1825, with the Osages, Art. 10, 7 Stat. 240. 
146 Treaty of October 1, 1863, with the Western Band of Shoshonees. 

Art. 6, 18 Stat. 689. 
147 Ibid., Art. 7. 
143 Treaty of September 24, 1819, with the Chippewa Nation, Art. 8, 

7 Stat. 203. · 
149 Treaty of June 6, 1825, with the Chayenne Tribe, Art. 2, 7 Stat. 255. 
150 Treaty of March 12, 1858, with the Poncas, Art. 2, 12 Stat. 997; 

also see Treaty of February 18, 1861, with the Arapahoe and Cheyenne 
Indians, Art. 4, 12 Stat. 1163. 

151 Treaty of November 5, 1857, with the Tonawanda Band of Senecas 
Art. 5, 12 Stat. 991. ' 

152 Ibid., Art. 6. Also see Treaty of October 1, 1859, with the Sacs and 
Foxes of the Mississippi, Art. 11, 15 Stat. 467, giving the Secretary power 
over tribal money. 

153 Treaty of November 1, 1837, with the Winnebago Nation, Art. 4, 
7 Stat. 544, interpreted in 3 Op. A. G. 471 (1839). 

154 Treaty of August 3, 1795, with the Wyandots and others, Art. 9, 
7 Stat. 49. 

105 7 Stat. 113. 
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United States, who is charged with the delivery of the 
annuities of the tribe to which the offending party belongs, 
whose duty it shall be to hear the proofs and allegations 
on either side, and determine between them : and the 
amount of his award shall be immediately deducted from 
the annuity of the tribe to which the offending party 
belongs, and given to the person injured, or to the chief of 
his village for his use. 

Treaties provided for the withholding, for a year or for such 
time as an administrator should determine, of annuities of an 
Indian drinking intoxicating liquors or providing others with 
liquor in violation of treaty provisions.156 Administrative deter
minations were also authorized for reducing annuities in cases 
of depredations 157 and horse stealing.158 

6. Termination of treaty-mak'ing.-The last stage of depend
ence is reached when a treaty-making power abandons the right 
to make further treaties. Such a provision is found in the 
Treaty of lJ.,ebruary 18, 1861 169 with the Arapahoe and Cheyenne 
Indians: 

* * * And, in order to render unnecessary any further 
treaty engagements or arrangements hereafter with the 
United States, it is hereby agreed and stipulated that the 
President, with the assent of Congress, shall have full 
power to modify or change any of the provisions of former 
treaties with the Arapahoes and Cheyennes of the Upper 
Arkansas, in such manner and to whatever extent he may 
judge to be necessary and expedient fur their best 
interests. 

A similar result is achieved by treaties in which a tribe makes 
provision for the termination of its tribal existence.160 

156 Treaty of March 12, 1858, with the Poncas, 12 Stat. 997; Treaty 
of June 19, 1858, with the Sioux, Art. 7, 12 Stat. 1037. The use of 
congressional power in conjunction with the treaty-making power to 
impose p1·ohibitions against the liquor traffic by treaties with the Indians 
is discussed in Chapter 17, sec. 2. Treaty provisions regarding the en
forcement of liquor prohibition laws were common. 

Article 12 of the Treaty of October 18, 1820, with the Choctaw Nation, 
7 Stat. 210, provided: 

In order to promote industry and sobriety amongst all classes 
of the Red people, in this nation, but particularly the poor, it is 
further provideu by the parties, that the agent appointed to 
reside here, shall be, and he is hereby, vested with full power to 
seize and confiscate all the whiskey which may be introduced into 
said nation, except that used at public stands, or brought in by 
the permit of the agent, or the principal Chiefs of the three 
Districts. 

The Indians were sometimes required to aid in the enforcement of 
these laws. Thus provisions were sometimes made whereby the Indians 
promised to tell the agent of violations of liquor prohibitions. (Treaty 
of May 15, 1846, with the Comanche and other tribes, Art. 12, 9 Stat. 
844.) 

In some of the treaties the Indians promised "to use their best etrorts 
to prevent the introduction and use of ardent spirits in their country." 
(Treaty of May 18, 1854, with the Sacs and Foxes, Art. 10, 10 Stat. 
1074.) The Treaty of February 11, 1856, with the Menomonee Tribe, Art. 
3 (2), 11 Stat. 679, provided "'£hat thE> Menomonees will suppress the 
use of ardent spirits among their people. and resist, by all prudent 
means, its introdm.tion in their settlements." 

The Treaty of February 22, 1855, with the Chippewas, Art. 9, 10 Stat. 
1165 provides: 

• • • that they will abstain from the use of intoxicating 
drinks and other vices to which they have been addicted. 

1s1 Treaty of September 30, 1809, with the Delawares and others, Art. 
7, 7 Stat. 113. 

1ss Treaty of June 26, 1794, with the Cherokee Nation, Art. 4, 7 Stat. 43. 
Article 7 of the Treaty of January 22, 1855, with the Willamette Indians, 
10 Stat. 1143, provided that: 

• • • any one of them who shall drink liquor, or procure it 
for other Indians to drink, may have his' or her proportion of the 
annuities withheld from him or her for such time as the President 
may determine. 

Also see Treaty of December 26, 1854, with the Nisquallys, Art. 9, 10 
Stat. 1132. 

15D Art. 7, 12 Stat. 1163. 
J60 See Chapter 14, sees. 1-2. 

C. COMMERCIAL RELATIONS 

Commercial dealings generally formed the substance of those 
treaties which were not specifically treaties of peace. 

1. Cessions ot land.-That which the Indians had which the 
United States most desired was, until very recently, land. The 
process of treaty-making was the first method of acquiring lands 
for, as well as from, the Indians.161 The United States and the 
Indians sometimes exchanged land, 182 and land was sometimes 
ceded to the states.163 

The right to pass through the Indian territory in certain places 
was sometimes reserved by the United States/64 as were rights to 

· build roads and establish inns and ferrys/65 or to permit telegraph 
lines or railroads 160 or a named railroad to have a right-of-way 
(provided just com pen sa tion is paid) / 67 and options to purchase 
rights-of -way .168 

Considerable power was often given to the Federal Government 
by provisions relating to land. The Treaty of August 5, 1826/69 

granted to the United States the right to search for minerals. 
Many treaties empowered the United States to allot land to 

Indians,170 which, in a few cases was made "exempt from taxa-

161 See Chapter 15, sec. 5; Westwood, Legal Aspects of Land Acquisition, 
p. 2, Indians and the Land, Contributions by the Delegation of the United 
States, First Inter-American Conference on Indian Life, Patzcuaro, 
Mexico, published by Office of Indian Atrairs, April 1940. 

For an example of cession by the United States to Indians see Treaty 
of September 15, 1832, with the Winnebagoes, Art. 2, 7 Stat. 370. For 
an example of a reservation for a tribe of land from a cession see Treaty 
of September 21, 1832, with the Sacs and Fox, Art. 2, 7 Stat. 374. Land 
was reserved to tbe Indians, including the right to lease salt lands. The 
salt was not to be sold at a higher price than $7 per bushel of 50 pounds 
weight ; otherwise the lease would be forfeited. Treaty of October 19, 
1818, with the Chickasaws, Art. 4, 7 Stat. 1!>2. It is well settled that 
good title to lands of an Indian tribt> may be granted to Indians by a 
treaty between the United States and the tribe, without an act of Con
gn'ss or any patent from the executive authority of the United States. 
Tribal land can be disposed of by treaty. 9 Op. A. G. 24 (1857). 

Examples of treaty provisions on land cessions by the Indians to the 
United States will be found in the Treaty of August 27, 1804, with the 
Pi:mkeshaws, Art. 1, 7 Stat. 83; Treaty of September 30, 1809, with the 
Cela"·ares and others, Art. 1, 7 Stat. 113; Treaty of July 8, 1817, with 
the Cherokees, Art. 10, 7 Stat. 156. 

162 Treaty of June 30, 1802, with the Senecas, 7 Stat. 70; Treaty of 
July 8, 1817, with the Cherokees, Arts. 1 and 2, 7 Stat. 156; Treaty of 
February 12, 1825, with the Creek Nation, Art. 2, 7 Stat. 237. 

1@ Treaty of May 31, 1796, with the Seven Nations of Canada, 7 
Stat. 55. 

1M Treaty of August 3, 1795, with the Wyandots and others, Art. 3, 7 
Stat. 49. On provisions regarding free navigation for all through navi
gable streams, see Treaty of July 8, 1817, with the Cherokees, Art. 9, 
7 Stat. 156. 

1eo Treaty of September 29, 1817, with the Wyandots and others, Art. 
14, 7 Stat. 160. Also see Treaty of November 11, 1794, with the Six 
Nations, Art. 5, 7 Stat. 44; Treaty of August 16, 1825, with the Kansas, 
Arts. 1, 2, and 3, 7 Stat. 270. Art. 5 provided for compensation for this 
privilege. Treaty of August 7, 1856, with the Creeks and Seminoles, Art. 
19, 11 Stat. 699. 

166 Treaty of July 4, 1866, with the Delawares, Art. 13, 14 Stat. 793. 
Also see Treaty of June 22, 1855, with the Choctaws and Chickasaws, 
.\rt. 18, 11 Stat. 611. 

167 Treaty of January 22, 1855, with the Willamettes, Art. 8, 10 Stat. 
1143. 

100 Treaty of November 15, 1861, with the Pottawatomies, Art. 5, 12 
Stat. 1191. Also see Treaty of May 30, 1860, with the Delawares, Art. 
3, 12 Stat. 1129. 

tao With the Chippewas, Art. 3, 7 Stat. 290. 
17Q Treaty of July 8, 1817, with the Cherokees, Art. 8, 7 Stat. 156; 

Treaty of February 27, 1855, with the Winnebagos, Art. 4, 10 Stat. 1172; 
Treaty of January 31, 1855, with the Wyandots, Arts. 3 and 4, 10 Stat. 
1159, construed in Hicks v. Butrick, 12 Fed. Cas. No. 6,458 (C. C. Kan. 
1875). Sometimes a differentiation was made between full-bloods and 
half-bloods. Treaty of June 3, 1825, with the Kansas Nation, Art. 6, 
7 Stat. 244. Treaty stipulations apply to half-bloods as well as full
bloods, unless otherwise specially provided. 20 Op. A. G. 742 (1894). 
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tion, levy, sale, or forfeiture, until otherwise provided by Con
gress." 171 There were also many other types of restrictive clauses 
such as the promise that land "shall be exempt from levy, sale, or 
forfeiture, until otherwise provided by State legislation, with the 
assent of Congress," 172 or the granting to the chiefs for the use of 
a number of tribes tracts of land which "shall not be liable to 
taxes of any kind so long as such land continues the property of 
the said Indians." 173 

The extent to which Indian treaties revolved about land ces
sion will form a principal thread of inquiry in section 4 of this 
chapter. 
. 2. Reserved rights in ceded lands.-By way of softening the 

shock of land cession. the Indian tribes were often guaranteed 
special rights in ceded lands, such as the exclusive right of taking 
fish in streams bordering on the reservation,174 or "the right of 
hunting on the ceded territory, with the other usual privileges of 
occupancy, until required to remove by the President of the 
United States," 175 or to hunt on lands ceded to the United States 
or "perpetual right of fishing" at a falls 176 "without hindrance or 
molestation, so long as they tlemean themselves peaceably, and 
offer no injury to the people of the United States," 177 or to hunt 
and make sugar on ceded land.178 

The nature of these rights forms a part of a later discussion of 
tribal property.1711 

3. Payments and services to tribes.-In payment for lands 
ceded, and occasionally by way of compensation for other benefits 
or indemnification for injuries done to Indians, the Federal Gov
ernment assumed extensive financial obligations to the Indian 
tribes. These obligations might be discharged either by lump 
sum or annuity payments of money or by payment in services 
and commodities. This is the source not only of the intricate 
legal problems in which tribal funds,180 per capita payments/81 

and individual Indian moneys 182 are involved, but also of the 
federal services which today constitute the chief function of the 
Indian Service.183 

171 Treaty of October 5, 18159, with the Kansas Indians, Art. 3, 12 Stat. 
1111. ·. See Chapter 13, sec. 3A. 

172 Treaty of January 31, 1855, with the Wyandots, Art. 4, 10 Stat. 
11159. 

H 3 Treaty of September 29, 1817, with the Wyandots and others, Art. 
15, 7 Stat. 160. 

174 Treaty of June 11, 1855, with Nez Perce, Art. 3, 12 Stat.-957. 
17~ Treaty of October 4, 1842, with the Chippewas, Art. 2, 7 Stat. 591. 
176 Treaty of June 16, 1820, with Chippeway Tribe, Art. 3, 7 Stat. 206. 

Also see Treaty of .June 9, 1855, ,with the Walla-Wallas, Cayuses, and 
Umatilla Tribes, 12 Stat. 945, discussed in Memo. Sol. I. D., June 15, 
1937. Also see Chapter 15, sec. 21. 

177 Treaty of August 3. 1795, with the Wyandots and others, Art. 7, 7 
Stat. 49. ; also see Art 5. 

178 Treaty of September 29, 1817, with the Wyandots and others, Art. 
11, 7 Stat. 160; Treaty of September 24, 1819, with Chippewa Nation, 
Art. 5, 7 Stat. 203. 

m See Chapter 15, sec. 21. See also Chapter 14, sec. 7. 
J1IO See Chapter 15, sees. 22, 23, 24 ; Chapter 9, sec. 6. 
181 Ibid. And see Chapter 10, sees. 4, 5. 
182 Ibid. 
183 See Chapter 12. The unpublished Treaty of April 23, 179!, with the 

Five Nf\tions (Archives No. 19) provided: 
THE UNITED STATES, in order to promote the happiness of 

the five nations of Indians, will cause to be expended annually the 
amount of one thousand five hundred dollars, in purchasing for 
them clothing, domestic animals and implements of husbandry, 
and for encouraging useful artificers to reside in their villages .. 

The Treaty of September 27, 1830, with the Choctaw Nation, 7 Stat. 333, 
provided: 

• • • The U. S. agree also to erect a Council House for the 
Nation at some convenient central point, after their people shall 
be settled; and a House for f'a('h Chief, also a Church for each of 
the three Districts, to be used also as school houses, until the 
Nation may conclnde to build others; and for these purposes ten 
thousand dollars shall be appropriated; also fifty thousand dollars 
(viz) twenty-five hundred dollars annually shall be given for the 
support of three teachers of schools for twenty years. Likewise 
there shall be .furnished to the Nation three Blacksmiths one for 
each district for sixteem years, and a qualified Mill Wright for nve 

Frequently services of various kinds were provided for in 
treaties. Among the articles commonly specified in treaties were 
those which represented the differences between the white and 
the Indian civiliz~tions-cattle, hogs, iron, steel, wagons, plows. 
and other farming tools.184 The purpose of civilizing the Indians 
ls apparent in the choice of goods and services which the tribe will 
: receive.185 Such services included the providing of "one grist-mill 
and one saw-mill * * * one blacksmith and one gunsmith 
* * * and * * * such implements of agriculture as 
the proper agent may think necessary" and "one hundred and 
sixty bushels of salt" annually ; 186 farming utensils, cattle, black-

years ; Also there shall be furnished the following articles, twenty
one hundred blankets, to each warrior who emigrates a rifle, 
moulds, wipers and ammunition. One thousand axes, ploughs, 
hoes, wheels and cards each ; and four hundred looms. There 
shall also be furnished, one ton of iron and two hundred weight ot 
steel annually to each District for sixteen years. (Art. 20.) 

A.rticle 4 of the Treaty of February 8, 1831, with the Menomonee Nation, 
7 Stat. 342, provides: 

• • • The above reservation being made to the Menomonee 
Indians for the purpose of weanfng them from their wandering 
habits, by attaching them to comfortable homes, the President 
of the United States, as a mark of aft'ection for his children of 
the Menomonee tribe, will cause to be employed five farmers of 
established character for capacity, industry, and moral habits, 
for ten successive years, whose duty it shall be to assist the 
Menomonee Indians in the cultivation of their farms, and to 
instruct their children in the business and occupation of farming. 
Also, five females shall be employed, of like good character, for 
the purpose of teaching young Menomonee women, in the business 
of useful housewifery, during a period of ten years.-The annual 
compensation allowed to the farmers shall not exceed five hundred 
dollars, and that of the females three hundred dollars. And 
the United States will cause to be erected, houses suited to 
their condition, on said lands, as soon as the Indians agree to 
occupy them, for which ten thousand dollars shall be appropri
ated; also, houses for the farmers, for which three thousand 
dollars shall be appropriated; to be expended under the direc; 
tion of the Secretary of War. Whenever the Menomonees thus 
settle their lands, they shall be supplied with useful house
hold articles, horses, cows, hogs, and sheep, farming utensils, 
and othf'r articles of husbandry necessary to their comfort, to 
the value of six thousand dollars ; and they desire that some 
suitable device may be stamped upon such articles. to preserve 
them from sale or barter, to evil disposed white persons: none 
of which, nor any other articles with wbi('h the United States 
may at any time furnish them, shall be liable to sale, or be 
disposed of or bargained. without permission of the agent. 
The whole to be under the immediate care of the farmers em
ployed to remain among said Indians, but subject to the ~ren
eral controul of the United States' Indian Agent at Green Bay 
acting under the Secretary of War. The United States will 
erect a grist and saw mill on Fox river, for the bPnefit of the 
Menomonee Indians, and employ a good miller, subject to the 
direction of the agent, whose business it !"hall be to grind the 
grain, required for the use of the Menomonee Indians, and saw 
the lumber necessary for building on their lands, as also to in
struct such young men of the Menomonee nation, as desire to, 
and conveniently can be instructed in the trade of a miller. 
The expenses of erecting such mills. and a house for the miller 
to reside in, shall not exceed six thousand dollars, and the annual 
compensation of the miller Rhall be six hundrPd dollars, to con
tinue for ten years. And if the mills so erected by the United 
States, can saw more lumber or grind more grain, than is required 
for the proper use of said Menomonee Inflians. the proceeds of 
such milling shall be applied to the payment of other expenses 
occurring in the Green bay agency, under the direction of the 
Secretary of War. · 

Article 13 of the 'l'reaty of April 29, et seq., 1868, with the Sioux Nation, 
15 Stat. 635, provides that: 

The United States hereby agrees to furniRh annually to the 
Indians the physician, teachers, carpenter, miller, engineer, 
farmer, and blacksmiths, as herein contemplated, and that such 
appropriations shall be made from time to time. on the estimates 
of the Secretary of the Interior, as will be sufficient to employ 
such persons. (P. 640.) 

See also Chapter 15, sec. 23A, fn. 608. 
18~ Art. 4 of Treaty of October 23, 1826, 7 Stat. 300, 301 (Miami). 

See also Act of May 1, 1888, Art. 3, 25 Stat. 113, 114 (concerning use of 
sums due to Indians of the Blackfeet, Fort Peck, and Fort Belknap I!eser
vations). Of. Act of April 30, 1888, sec. 17, 25 Stat. 94, 100 (Sioux). 
The Southern Utes were entitled to receive annuities in the form of 
sheep. Act of February 20, 1895, sec. 5, 28 Stat. 677, 678. 

186 Cf. Treaty of September 24, 1857, with the Pawnee, Art. 4, 11 
Stat. 729. 

186 Treaty o,f October 6, 1818, with the Miame Nation, Art. 5, 7 Stat. 
189; Of. Treaty of June 29, 1796, with the Creeks, Art. 8, 7 Stat. 56; 
Treaty of June 7, 1803, with the Delawares and others, Art. 3, 7 Stat. 74; 
Treaty of November 14, 1805, with the Creeks, Art. 4, 7 Stat. 96 ; Treaty 
of September 18, 1823, with the Floridas, Art. 6, 7 Stat. 224; Treaty of 
February 12, 1825, with the Creeks, Art. 7, 7 Stat. 237. 
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smith and such agricultura. assistants as the President may 
deem expedient ; 187 two boats , 158 horses, perogues and provi
sions; 189 rifles, gUI!S, ammunition, etc., in compensation for homes 
left by Indians who were removed ; 190 to each warrior removing, 
"a blanket, kettle. rifle gun, bullet moulds and nippers, and am
munition sufficient for hunting and defence, for one year," plus 
corn; 191 200 cattle, 200 hogs, plus 2,000 pounds of iron, 1,000 
pounds of steel and 1,000 pounds of tobacco annually, and the as
sistance of laborers ; 192 the payment of annuities in the form of 
money, merchandise, provisions, or domestic animals, at the op
tion of the Indians ; 103 the building of houses for chiefs ; 194 mills 
and millers for a period of 3 years ; 195 annuities and money for 
the repair Qf mill and schoolhouse; 196 th.e building of a church 
and an allowance for a Catholic priest.197 

The United States agreed in treaties with most of the tribes 
to pay annuities in various forms : for education, blacksmiths, 
farmers, laborers, millers, millwrights, iron, coal, steel, salt, 
agricultural implements, tobacco, and transportation.198 

Many treaties contained clauses providing for additional an
nuitieS,109 or for the commutation of annuities,200 or for presents 
and annuities/'01 and goods,202 rations,202 and clothing.2().! 

By treaties, the United States also agreed to make payments 
to enable the raising of a tribal corps of light horse ;205 to pay 
a state for a balance due by a tribe ;206 to provide money for poor 
Indians ;207 to pay demands for slaves and other property alleged 

187 Treaty of September 24, 1819, with the Chippewas, Art. 8, 7 Stat. 
203. 

188 Treaty of July 30, 1819, with the Kickapoos, Art. 8, 7 Stat. 200. 
180 Treaty of October 3, 1818, with the Delawares, Art. 3, 7 Stat. 188. 
100 Treaty of July 8, 1817, with the Cherokees, Art. 6, 7 Stat. 156. 
101 Treaty of October 18, 1820, with the Choctaws, Art. 5, 7 Stat. 210. 
102 Treaty of October 23, 1826, with the Miamis, Art. 4, 7 Stat. 300. 
193 Treaty of June 2, 1825, with the Osages, Art. 3, 7 Stat. 240. 
10' Treaty of June 2, 1825, with the Osages, Art. 4, 7 Stat. 240. Alr-:o 

see Treaty of November 10, 1808, with the Osages , Art. 3, 7 Stat. 107. 
1l)f; Treaty of Decembe1· 2, 1794, with the Oneidas and others, Arts. 2 

and 3, 7 Stat. 47. Of. Treaty of January 7, 1806, with the Cherokees, 
Art. 2, 7 Stat. 101. 

100 Treaty of June 5, 1854, with the Miamis, Art. 13, 10 Stat. 1093. 
19'1 Treaty of August 13, 1803, with the Kaskaskias, Art. 3, 7 Stat. 78. 
108 Repts. of Committees, No. 474, 23d Cong., 1st sess., May 20, 1834, 

vol. IV (pp. 53- 60), lists these as the most important, but contains 
references to other typeR. For examples, see Treaty of November 17, 
1807, with the Ottoways and others, Art. 2, 7 Stat. 105 ; Treaty of 
August 5, 1826, with the Chippewas, Art. 6, 7 Stat. 290; Treaty of June 
9, 1855, with the Walla-Wallas and others, Art. 4, 12 Stat. 945 ; Treaty 
of April 19, 1858, with the Yancton Sioux, Art. 4, 11 Stat. 743. Some 
treaties prohibited the use of annuities for the payment of debts of 
individuals. Treaty of November 18, 1854, with the Chastas and others, 
Art. 7, 10 Stat. 1122; Treaty of November 29, 1854, with the Umpquas 
and others, Art. 7, 10 Stat. 1125. 

199 The Treaty of December 30, 1805, with the Piankishaws, Art. 3, 7 
Stat. 100, provided for annuities and added that "the United States may, 
at any time they shall think proper, divide the said annuity amongst the 
individuals of the said tribe." Also see Treaty of August 13, 1803, with 
the Kaskaskias, Art. 3, 7 Stat. 78. 

200 Treaty of November 17, 1807, with the Ottoways and others, Art. 3, 
7 Stat. 105. 

201 Treaty of November 11, 1794, with the Six Nations, Art. 6, 7 Stat. 
44. Also see Treaty of March 24, 1832, with the Creeks, Art. 13, 7 Stat. 
366. 

202 Treaty of January 21, 1785, with the Wiandots and others, Art. 10 
7 Stat. 16; Treaty of June 26, 1794, with the Cherokees, Art. 3, 7 Stat. 
43; Treaty of December 29, 1835 , with the Cherokees, Art. 18, 7 Stat. 478. 

203 Treaty of December 21, 1855, with the Molels, Art. 5, 12 Stat. 981. 
~Treaty of May 7, 1868, with the Crows, Art. 9, 15 Stat. 649. Also 

see Treaty of May 10, 1868, with the Cheyennes and others, Art. 6, 15 
Stat. 655. For some other types of provisions relating to annuities see 
Treaty of July 1, 1835, with the Caddo Nation and the State of Louisiana. 
Art. 4, 7 Stat. 470; Treaty of November 23, 1838, with the Creeks, Art. 6, 
7 Stat. 574. 

205 Treaty of October 18, 1820, with the Choctaws, Art. 13, 7 Stat. 210. 
llOe Treaty of January 8, 1821, with the Creeks, Art. 4, 7 Stat. 215. 
207 Treaty of October 23, 1826, with the Miamis, Art. 6, 7 Stat. 300. 

to have been stolen by the Indians ;208 to pay debts or other 
obligations owed by the nation ;209 to pay the Indians for land 
ceded to a state ;210 for expenses incurred by the sachem and 
headmen in attending to tribal business for 5 years; 211 "to 
indemnify the individuals of the Cherokee nation for losses sus
tained by them in consequence of the march of the militia and 
other troops in the service of the United States through that 
nation * * *." 212 

D. JURISDICTION 

1. Criminal jurisdiction.-Many treaties deal with the difficult 
political problems created by offenses of Indians against whites 
or whites against Indians. 

Some of the earliest treaties adopt the rule usual in treaties 
between equals. Whites committing offenses within the Indian 
country against Indian laws are subjected to punishment by the 
Indian tribe, just as Indians committing offenses against state 
or federal laws outside the Indian country are subjected to 
punishment by state or federal courts.213 

A number of treaties adopt a modified. rule, similar to that 
found in treaties between the United States and various Oriental 
nations,2U whereby the United States is granted jurisdiction 
over its citizens in the Indian country, to punish them for offenses 
they may commit, and the Indian tribe undertakes to deliver 
such offenders to agents of the Federal Government.215 

Finally, a number of treaties confer upon the Federal Govern
ment authority to punish Indians who commit offenses against 
non-Indians even within the Indian country.216 

Not until some time after the end of the treaty-making period 
did the Federal Government take the ultimate step of asserting 
jurisdiction over offenses committed by Indians against Indians 
within the Indian country.217 

2. Civil jm'isdiotion.-Most treaties contain no express pro
visions on civil jurisdiction and therefore, by implication, con· 
firm the rule that tribal law governs the members of the tribe 
withiu the Indian country, to the exclusion of state law,211 

A few treaties, however, make explicit and emphatic the 
assurance that state laws will not be applied to the Indians. 
These clauses are usually found in treaties with tribes that have 
had sad experiences with state jurisdiction, and the intensity 
of Indian feeling on the subject is sometimes reflected in the 
language of the treaty. Thus the purpose of the Treaty of May 
6, 1828, with the Cherokee Nation 219 is stated to be the securing 
to the Cherokees migrating westward of 

* * * a perma;n,ent home, and which shall, under the 
most solemn guarantee of the United States, be, and re
main, theirs forever-a home that shall never, in all future 
time, be embarrassed by having extended around it the 

:108 Treaty of May 9, 1832, with the Seminoles, Art. 6, 7 Stat. 368. 
200 Treaty of NovembPr 10, 1808, with the Osages, Art. 4, 7 Stat. 107. 
2to Treaty of March 22, 1816, with the Cherokees, Art. 2, 7 Stat. 138. 
=Treaty of November 24, 1848, with the Stockbridge Indians, Art. 18, 

9 Stat. 955. 
212 Treaty of March 22, 1816, with the Cherokees, Art. 5, 7 Stat. 139. 
21s See Chapter 1, sec. 3, fn. 48. 
21' See e. g., Art. 21 of Treaty of July 3, 1844, with China, 8 Stat. 592, 

596. 
215 See e. g., Art. 6 of Treaty of August 24, 1818, with the Quapaw 

Tribe, 7 Stat. 176, 177. Of. Treaty of May 15, 1846, with the Comanches 
and others, Art. 12, 9 Stat. 844, providing that any person introducing 
intoxicating liquors among these Indians "shall be punished according 
to the laws of the United States." 

216 See e. g., Art. 9 of Treaty of January 21, 1785, with the Wiandots 
and others, 7 Stat. 16, 17; Art. 6 of Treaty of November 28, 1785, with 
the Cherokee, 7 Stat. 18. 

217 See Chapter 7, sec. 9 ; Chapter 18. 
lila See Chapter 7, sees. 1, 2. 
21117 Stat. 311. A.ocortl: Art. 5 of Treaty of New Echota, December 29, 

1835, with tpe Cllerokee Tribe, 7 St!Lt. 478. 
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lines, or placed over it the jurisdiction of a Territory or A year later, in 1850, began a series of treaties by which vari-
State, nor be pressed upon by the extension, in any way, ous tribes undertook to abandon their tribal existence.~ 
of any of the limits of any existing Territory or 

In 1851, a new breadth of authority was conferred upon the ex-State; * * * 
Various other treaties contained similar pledges.200 

treaties contained specific guaranties against taxation.2
n 

cutive branch of the Federal Government by such clauses as the 
Some 

following: 

E. CONTROL OF TRIBAL AFFAIRS 

From 1776 to 1849 we find no treaty provision which limits 
the powers of self-government of any tribe with respect to the 
internal affairs of the · tribe. All limitations upon tribal power, 
during this period, are in some way related to intercourse with 
non-Indians. Even the sporadic treaty provisions authorizing 
allotment of tribal land either list, as part of the treaty itself, 
the individuals, or define the class of individuals, who are to 
receive allotments,222 or provide for the issuance of patents by 
the authorities of the tribe.223 

Rules and regulations to protect the rights of persons 
and property among the Indians, parties of this Treaty, 
and adapted to their condition and wants, may be pre
scribed and enforced in such manner as the President or 
the Congress of the United States, from time to time, shall 
direct. 

This provision, taken from the Treaty of July 23, 1851, with the 
See-see-toan (Sisseton) and Way-pay-toan (Wahpeton) Sioux,227 

was copied bodily in several later treaties.228 

The most important breach in the scope of tribal self-govern
ment made by treaty was made in 1854 and thereafter, by those 
treaties which conferred upon the President power to allot tribal 
lands to individual Indians.229 

· 
In the wake of the War with Mexico, several treaties were 

imposed upon tribes of the newly acquired territory in which Along with this encroachment upon the powers of the tribes to 
the long-established distinction between internal and external apportion rights in tribal land among the members of the tribe, 
affairs of the tribes was abandoned and the internal affairs of there came other extensions of federal authority over the 
the tribes were declared subject to federal control. handling and distribution of tribal funds and other incidental 

matters. 230 

The language contained in the Treaty of September 9, 1849, 
with the Navajo/~ whereby that tribe agreed that the United The Civil War brought new occasions for the use of feder:al 
Rtates "shall, at its earliest convenience, designate, settle, and 
adjust their territorial boundaries, and pass and execute in their 
territory such laws as may be deemed conducive to the pros
perity and happiness of said Indians" 225 is symptomatic rather 
than legally important. It symbolizes a tendency to disregard 
the national character of the Indian tribes, a tendency that was 
perhaps stimulated by the loose organization and backward 
culture of the Southwestern nomadic tribes. 

200 See, e. g., Art. 14 of the Treaty of March 24, 1832, with the Creek 
Tribe, 7 Stat. 366, 368; Art. 11 of the Treaty of July 20, 1831, with the 
Wyandots, Senecas, and Shawnees, 7 Stat. 351, 353. 

221 For example, Treaty of September 29, 1817, with the Wyandots 
and others, Art. 15, 7 Stat. 160, 166. 

222 Treaty of August 9, 1814, with Creek Nation, 7 Stat. 120; Treaty 
of September 29, 1817, with the Wyandot, Seneca, Delaware, and other 
tribes, 7 Stat. 160. 

223 Treaty of November 6, 1838, with the Miami Tribe, 7 Stat. 569. And 
ct. Act of March 3, 1839, 5 Stat. 349 (Brothertown), providing for allot
ment by chiefs of tribe, who were to observe "the existing laws, customs, 
usages, or agreements of said tribe." Accord: Act of March 3, 1843, 5 
Stat. 645 (Stockbridge). 
~ 9 Stat. 974. 
=Ibid., Art. 9. Accord: Art. 7 of Treaty of December 30, 1849, with 

the Utah Indians, 9 · Stat. 984. 

power in tribal affairs as a result of conflicts between different 
factions of a tribe. The Treaty of June 14, 1866, provided for "a 
general amnesty of all past offences against the laws of the 
United States, committed by any member of the Creek Nation 
* * *" and "an amnesty for all past offences against their 
government, * * *." 231 

Thus during the last decade or so of the treaty-making period, 
the basis upon which treaties had been made was gradually 
undermined by t!Uccessive specific encroachments upon the 
autonomy of various tribes. 

226 Treaty of April 1, 1850, with the Wyandot Indians, 9 Stat. 987. 
And see Chapter 14, sec. 2. 

221 10 Stat. 949, 950. 
228 E. g., Treaty of August 5, 1851, with the Med-ay-wa-kan-toan, etc., 

Sioux. 10 Stat. 954. 
220 ::;ee Treaty of March 15, 1854, with the Ottoe and Missouria Indians, 

10 Stat. 1038, and Treaty of March 16, 1854, with the Omaha Tribe, 10 
Stat. 1043, discussed in sec. 4G, infra. 

zso See sec. 3B ( 5) , supra. 
231 Art. 1, 14 Stat. 785. Also see Cbapter 8, sec. 11. Also see the 

pre-Civil War Treaty of August 6, 1846, with the Cherokee Nation 
"Treaty Party," and "Old Settlers," Art. 2, 9 Stat. 871, whereby th~ 
Cherokee Nation declared a general amnesty for all past oll'enses after a 
period of civil strife, and agreed to a bill of rights. 

SECTION 4. A HISTORY OF INDIAN TREATIES 

A. PRE-REVOLUTIONARY PRECEDENTS: 1532-1776 

First mention of the necessity of a civilized nation treating 
with the Indian tribes to secure Indian consent to cessions of 
land or changes of political status 232 was made in 1532 by Fran
ciscus de Victoria,233 who had been invited by the Emperor of 
Spain to advise on the rights of Spain in the New World. 

After consideriDg in detail the argument that barbarians could 
not own land by reason of the sin of unbelief or other mortal sin, 
or by reason of "ullsoundness of mind," Victoria reached the con
c1usion that: 

* * * the aborigines in question were true owners, be
fore the Spaniards came among them, both fr.om the public 
and the private point of view.234 

232 Victoria, De Indis et De Jure Belli Relectiones (Trans. by John 
Pawley Bate. 1917), 1557, sec. 2, titles 6, 7. 

238 Ibid., Introduction (Nys), p, 71. 
23' (bid.! sec. 1, title 24, ~· 1~8. 

Since the Indians were true owners, Victoria held, discovery 
could convey no title upon the Spaniards, for title by discovery 
can be justified only where property is ownerless.235 No·r could 
Spanish title to Indian lands be validly based upon the divine 
rights of the Emperor or the Pope,236 or upon the unbelief or sin
fulness of the aborigines. 237 Thus, Victoria concluded, even the 
Pope had no right to partition the property of the Indians, and 
in the absence of a just war only the voluntary consent of the 
aborigines could justify the annexation of their territory.238 No 
less than their property, the government of the aborigines was 
entitled to respect by the Spaniards, according to the view of 
Victoria. So long as the Indians respected the natural rights of 
Spaniards, recognized by the law of nations, to travel in their 

2a5 Ibid., sec. 2, p. 189. 
236Jbid., sec. 2, titles 1-6. 
237 Ibid., sec. 2, titles 8-16. 
238 Ibid. 
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lands and to sojourn, trade, and defend their rights therein, the 
Spaniards could not wage a just war against the Indians,230 and 
therefore could not claim any rights by conquest. In that situa
tion, however, sovereign power over the Indians might be secured 
through the consent of the Indians themselves. 

Another possible title is by true and voluntary choice, as 
if the Indians, aware alike of the prudent administration 
and the humanity of the Spaniards, were of their own 
motion, both rulers and ruled, to accept the King of Spain 
as their sovereign. This could be done and would be a 
lawful title, by the law natural too, seeing that a State 
can appoint any one it will to be its lord, and herefor the 
consent of all is not necessary, but the consent of the 
majority suffices. For, as I have argued elsewhere, in 
matters touching the good of the State the decisions of 
the majority bind even when the rest are of a contrary 
mind; otherwise naught could be done for the welfare of 
the State, it being difficult to get all of the same way of 
thinking. Accordingly, if the majority of any city or 
province were Christians and they, in the interests of the 
faith and for the common weal, would have a prince who 
was a Christian, I think that they could elect him even 
against the wishes of the others and even if it meant the 
repudiation of other unbelieving rulers, and I assert that 
they could ehoose a prince not only for themselves, but for 

· the whole State, just as the Franks for the good of their 
State changed their sovereigns and, deposing Childeric, put 
Pepin, the father of Charlemagne, in his place, a change 
which was approved by Pope Zacharias. This, then, can 
be put forward as a sixth title.240 

The Emperors of Spain and their subordinate administrators, 
like many able administrators since, did not consistently carry 
out Fra Victoria's legal advice. They did, however, adopt many 
laws and issue many charters recognizing and guaranteeing the 
rights of Indian communities,241 and the theory of Indian title 
put forward by Victoria came to be generally accepted by writers 
on international law of the sixteenth, seventeenth, and eighteenth 
centuries who were cited as authorities in early federal litigatioP 
on Indian property rights.242 

The idea that land should be acquired from Indians by treaty 
involved three assumptions: (1) That both parties to the treaty 
are sovereign powers; (2) that the Indian tribe has a transfer
able title, of some sort, to the land in question; and (3) that the 
acquisition of Indian lands could not safely be left to individual 
colonists but must be controlled as a governmental monopoly. 
These three principles are embodied in the "New Project of 
Freedoms and Exemptions," drafted about 1630 for the guidance 
of officials of the Dutch West India Co., which declares: 

The Patroons of New Netherland, shall be bound to pur
chase from the Lords Sachems in New Netherland, the soil 
where they propose to plant their Colonies, and shall 
acquire such right thereunto as they will agree for with 
the said Sachems. 243 

The Dutch viewpoint was shared by some of the early English 
settlers. In the spring of 1636, Roger Williams, who insisted 
that the right of the natives to the soil could not be abrogated 
by an English patent, founded the Rhode Island Plantations.'i4 
This was the territory inhabited by the Narragansetts and for 
which Williams had treated. 

239 Ibid., sec. 3, title 1, et seq. 
24o Ibid., sec. 3, title 16, p. 159. 
w See Chapter 20, sec. 1. 
2'2 Victoria, sup1·a, Introduction (Nys). See also Vattel, Le Droit des 

Gens, vol. 1, bk. 1, c. 18, sec. 209, and other authorities cited by counsel 
for both parties in Johnson v. Mcintosh, 8 Wheat. 543 (1823). And see 
Chapter 15, sec. 4. 

24S J. R. Brodhead, Documents Relative to the Colonial History of the 
-State of New York (Holland Documents II, No. 27) (1855, O'Callaghan 
ed.), vol. 1, p. 99. 

'"Kinney, A Continent Lost-A Civilization Won (1937), pp. 11-12. 

From time to time other British colonies became parties to 
treaties with the Indians.245 Unauthorized treating for the pur
chase of Indian land by individual colonists was prohibited 
in Rhode Island as early as 1651.246 By the middle of the 
eighteenth century, eight other colonies had laws forbidding such 
purchase unless approved by the constituted authorities.247 The 
effect of such laws was to eliminate conflicts of land titles that 
otherwise resulted from overlapping grants by individual Indians 
or tribes, to protect the Indians, in some measure, against fraud, 
and to center in the colonial governments a valuable monopoly. 

With the outbreak of the French and Indian War the problem 
of dealing with the natives which had been left largely to the 
individual colonies was temporarily returned to the control of the 
mother country.248 Later, treaties with the Indians were again 
i1egotiated by the colonies.240 

On several occasions the Crown indicated its belief in the 
sanctity of treaty obligations.250 Some of the treaties contained 
definite stipulations regarding land tenure.251 

B. THE REVOLUTIONARY WAR AND THE PEACE: 
1776-83 

From the first days of the organization of the Continental 
Congress great solicitude for the natives was evidenced. The 
Congress pledged itself to unusual exertions in securing and 
preserving the friendship of the Indian nations.252 First fruit of 
this effort was the treaty of alliance with the Delaware Indians 
of September 17, 1778.253 Its provisions are so significant that 
Chief Justice Marshall's analysis in this respect should be noted: 

'l'he first treaty was made with the Delawares, in Sep
tember 1778. The language of equality in which it is 
drawn, evinces the temper with which the negotiation was 
undertaken, and the opinion which then prevailed in the 
United States. * * * 6. The sixth article is entitled to 
peculiar attention, as it contains a disclaimer of designs 
which were, at that time, ascribed to the United States, by 
their enemies, and from the imputation of which congress 
was then peculiarly anxious to free the government. It is 
in these words: "Whereas, the enemies of the United States 
have endeavored, by every artifice in their power, to -possess 
the Indians in general with an opinion, that lt is the design 
of the states aforesaid to extirpate the Indians, and take 
possession of their country; to obviate such false sugges
tion, the United States do engage to guaranty to the afore
said nation of Delawares, and their heirs, all their terri-

2t5 In Pennsylvania, in advance of settlement, William Penn sent 
several commissioners to confer with the Indians and conclude with 
them a treaty of peace (18th Annual Report, Bureau of Ethnology, 
1896-97, pt. II, pp. 591-599). Also see Chapter 15, sec. 4. 

246 Kinney, op. oit., p. 14. As early as 1609 English colonists in 
Virginia purchased land directly from the Indians in that territory. 
(P. 12.) 

241 Ibid. The colonies were Massachusetts, Virginia, New Jersey, Penn
sylvania, Maryland, North Carolina, South Carolina, and Georgia. 

248 Mohr, Federal Indian Relations (1933), pp. 4- 9. 
240 See, for example, the Treaty of Hard Labor on October 14, 1768, 

which defined the boundary of Virginia, and the Treaty of Fort Stanwix, 
November 5, 1768, defining the boundary of the northern district (Mohr, 
op. oit., pp. 9-10). 

250 See, e. g., Worcester v. Georgia, 6 Pet. 515, 546, 548 (1832). 
251 In 1783 Sir John Johnson, prominent representative of the British 

Government, referring to the boundaries established by the treaty of 
peace with the United States of that year, told the Six Nations: 

You are not to believe or even think that by the line which has 
been described it was meant to deprive you of an extent of 
country of which the right of soil belongs to you and is in your
selves as sole proprietors as far as the boundary line agreed upon 
[by treaty of 1768] and established in the most solemn and public 
manner in the pr-esence and with the consent of the governors and 
commissioners deputed by the different colonies for that pur
poEe • * •. (Mohr, op. cit., p. 118.) 

2112 Jour. Cont. Cong. (Library of Congress erl.) 1775, vol. II,.p. 174. 
~Treaty of September 17, 1778, 7 Stat. 13. 
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torial rights, in the fullest and most ample manner, as it 
hath been bounded by former treaties, as long as the said 
Delaware nation shall abide by, and hold fast the chain of 
friendship now entered into." The parties further agree, 
that other tribes, friendly to the interest of the United 
States, may be invited to form a state, whereof the Dela
ware nation shall be the heads, and have a representation 
in congress. This treaty, in its language, and in its pro
visions, is formed, as near as may be, on the model of 
treaties between the crowned heads of Europe. The sixth 
article shows how congress then treated the injurious 
calumny of cherishing designs unfriendly to the political 
and civil rights of the Indians.254 

Articles 4 and 5 are also noteworthy. By Article 4, any of
fenders of either party against the treaty of peace and friendship 
were not to be punished, except 

* * * by imprisonment, or any other competent means, 
till a fair and impartial trial can be had by judges or 
juries of both parties, as nea.r as can be to the laws, cus
toms and usages of the contracting parties aud natural 
justice * * *. 

Article 5 256 provided for a 

* * * well-regulated trade, under the conduct of an 
intelligent, candid agent, with an adequate sallery, one 
more influenced by the love of his country, and a constant 
attention to the duties of his department by promoting the 
common interest, than the sicister purposes of converting 
and binding all the duties of his office to his private 
emolument * * *. 

C. DEFINING A NATIONAL POLICY: 1783-1800 

Following the close of the Revolutionary War the United 
States entered into a series of treaties with Indian tribes by 
which the "hatchet" was "forever buried." 256 

In the spring of 1784 Congress appointed commissioners to 
negotiate with the Indians. Full power was given them to draw 
boundary lines and conclude a peace, with the understanding 
that they would make clear that the Indian territory was forfeit 
as a result of the military victory.257 This idea was not novel. 
,General Washington, on September 7, 1783, had expressed him
self as ·agreeable to regarding the territory held by the Indians 
-as "conquered provinces," although opposed to driving them from 
the country altogether.2

5!S The commissioners met at Fort Stan
wix and on October 22 concluded a treaty with the hostile tribes 
of the Six Nations.259 In the opening paragraph the United 
States receives the Indians "into their protection." This has 

2tl4 Worcester v. Geor,c;ia, 6 Pet. 515, 548, 549 (1832). See also Art. 12, 
I'reaty with the Ch~rokees of November 28, 1785, 7 Stat. 18, discussed 
below, which granted to the Cherol{ees the right to send a deputy of their 
own choice to Congress whenever they think fit. This, howe;-er, was 
never carried into effect. See also sec. 3B (3), supra. 

256 See Chapter 4, sec. 2, and Chapter 16. 
256 The phrase appears in the Treaties at Hopewell with the Cherokees, 

November 28, 1785, Art. 13, 7 Stat. 18; with the Choctaws, January 3, 
1786, Art. 11, 7 Stat. 21; and with the Chickasaws, January 10, 1786, 
Art. 11, 7 Stat. 24. · 

This phrase was later supplanted by tbe phrase "all animosities for past 
~rievances shall henceforth cease." See fn. 288, infra. As the disturb
ances caused by the Revolutionary War settled, this phrase disappeared. 

267 Mohr, op. cit., p. 108. In ·1786 the Continental Congress, through 
its chairman, David Ramsay. again tried to make it clear, this time to 
the Seiieca Indian, Cornplanter, that 

* the United States alone possess the sovereign power 
within the lim1ts described at the late Treaty of peace between 
them and the King of England. * * * You may also assure 
the Indians that they tell lies, who say that the King of England 
has not in his late Treaty with the United .States given up, to them 
the lands of the Indians. (Jour. Cont. Cong., Library of Congress 
ed., 1786, vol. XXX, p. 23:>.) 

2sa1o Ford, Washington Writings, vol. X (1891), pp. 303-312. 
269 Treaty of October 22, 1784, 7 Stat. 15. The Treaty was construed 

In New York Indians, 5 Wall. 761 (1866) and in Commonwealth v. Coa;e, 
' Dall. 170 (1800). 

been cited as the source of the concept of the Federal Govern
ment as the guardian of Indian tribes.260 

Article 2 provides that the "Oneida and •ruscarora Nations 
shall be secured in the possession of the lands on which they .are 
settled." 261 

Article 4 orders 

* * * goods to be delivered to the said Six Nations for 
their use and comfort. 

Thus began a practice which later developed into a compre
hensive system of supplying promised goods and services to 
h.tdian tribes.262 

Soon afterwards another treaty was agreed upon with the 
Wiandots, Delawares, Chipp~was, and Ottawas at Fort Mcintosh 
on January 21, 1785?18 The next year the Shawnee chiefs signed 
a treaty at the mouth of the Miami.264 These three treaties, 
which are the only ones entered into with the northern tribes 
before the adoption of the Constitution, are very similar in 
nature. All of them recite the conclusion of hostilities and the 
extension of the protective influence of the United States.-

In the Treaty of January 21, 1785, at Fort Mcintosh,268 and 
the Treaty of January 31, 1786, at the MiamV67 the boundaries 
between the Indian nations and the United States are defined 
and the lands therein are allotted to the said nations to live and 
hunt 0n, with the provision that if any citizen of the United 
States should attempt to settle on their territory, he would for
feit the protection of the United States.268 In addition both 
treaties 269 provided for the return to the United States of Indian 
robbers and murderers. In the treaty with the Shawnees 270 

there is a similar provision with regard to United States offenders 
against the Indians. 

Congress was slower in taking action regarding the southern 
tribes. It was not until March 15, 1785,211 that a resolution was 

260 United States v. Douglas, 190 Fed. 482 (C. C. A. 8, 1911). 
261 An illuminating statement regarding title claimed under the Treaty 

of Fort Stanwix is found in Deere v. State of New York, 22 F. 2d 851 
(D. C. N. D. N. Y. 1927) : 

• • The source of title here is not letters patent or other 
form of grant by the federal government. Here the Indians claim 
immemorial rights, arising prior to white occupation, and recog
nized and protected by treaties between Great Britain and the 
United States and between the United States and the Indians. By 
1 he treaty of 1784 between the United States and the Six Nations 
of Indians, and the treaty of 1796 between the United Stat.es, the 
state of New York and the Seven Nations of Canada, the right of 
occupation of the lands in question by the St. RPgis Indians, was 
not granted, but recognized and confirmed. (P. 854.) 

202 See, for a similar provision, the Treaty of Fort Mcintosh with the 
Wiandr ts, Delawares, etc., January 21, 1785, 7 Stat. 16. 

263 Trf'aty of January 21, 1785, 7 Stat. 16. By this treaty the United 
States Supreme Court states, in Jones v. Meehan, 175 U. S. 1 (1899) : 

* • * the United States rPlinquished and quitclaimed to the 
sairt nations respectively all the lands lying within certain limits, 
to live and hunt upon, and otherwise occupy as they saw fit; but 
the said nations, or either of them, were not to be at liberty to 
diFpose of those lands, except to the United States. * * • 
(P. 9.) 

See also Commonwealth v. Coxe, 4 Dall. 170 (1800). 
264 T1·eaty of January 31, 1786, 7 Stat. 26. 
2
fl5 The Fort Mcintosh treaty in its lOth article introduces a technique 

of giving presents upon the signing of the instrument which is soon to 
become standard practice in negotiating agreements with the Indians. 
Also to be noticed is the reserving for the first time of land within 
Indian boundaries for establishment of United States trading posts which 
is provided in Article 4 of the same treaty. 

266 Arts. 3, 4, 5, 7 Stat. 16. 
2a1 Arts. 6, 7, 7 Stat. 26. 
268 For a d 'scussion of the significance of this stipulation see Treaty of 

July 2, 1791, with the Cherokees, 7 Stat. 39; and fn. 294 and 295, infra. 
2

® Art. 9, 7 Stat. 16; Art. 3, 7 Stat. 26. 
210 .Art. 3, Treaty of January 31, 1786, 7 Stat. 26. The Treaties at 

Hopewell, infra, contain a similar provision with the Cllerokee, Novem
ber 28, 1785, Art. 7, 7 Stat. 18; the Choctaw, January 3, 1786, Art. 6, 
7 Stat. 21 ; the Chickasaw. January 10, 1786, Art. 6, 7 Stat. 24. 

2n Jour. Cont. Cop~. (Library of Congress ed.), 1785, vol. XXVIII, pp. 
160-162. 
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passed for the appointment of commissioners to deal with the 
Indian nations in the southern part of the country. 

The federal commissioners met with the Cherokees at Hopewell 
on the Keowee, and concluded a treaty on November 28, 1785,272 

which declared that the United States "* * * give peace to all 
the Cherokees, and receive them into the favour and protection 
of the United States of America, on the following conditions." 
In Worcester v. Georgia,m Chief Justice Marshall gave the fol
lowing answer to the argument that this language put the 
Indians in an inferior status: 

* * * When the United States gave peace, did they not 
also receive it? Were not both parties desirous of it? 
If we consult the history of the day, does it not inform 
us, that the United States were at least as anxious to 
obtain it as the Cherokees? We may ask further, did the 
Cherokees come to the seat of the American government to 
solicit peace; or, did the American commissioners go to 
them to obtain it? The treaty was made at Hopewell, not 
at New York. The word "give", then, has no real impor
tance attached to it. 

Marshall, at the same time, also called attention to Article 3 of 
the Hopewell agreement which acknowledges the Cherokees to be 
under the protection of no other power but the United States, 
saying: m 

The general law of European sovereigns, respecting their 
claims in America, limited the intercourse of Indians, in a 
great degree, to the particular potentate whose ultimate 
right of domain was acknowledged by the others. This 
was the general state of things, in time of peace. It was 
sometimes changed in war. The consequence was, that 
their supplies were derived chiefly from that nation, and 
their trade confined to it. Goods, indispensable to their 
comfort, in the shape of presents, were received from the 
same hand. What was of still more importance, the 
strong hand of government was interposed to restrain the 
disorderly and licentious from intrusions into their coun
try, from encroachments on their lands, and from those 
acts of violence which were often attended by reciprocal 
murder. The Indians perceived in this protection only 
what was beneficial to themselyes-an engagement to 
punish aggressions on them. It involved, practically, no 
claim to their lands-no dominion over their persons. It 
merely bound the nation to the British crown, as a depend
ent ally, claiming the protection of a powerful friend and 
neighbor, and receiving the advantages of that protection, 
without involving a surrender of their national character. 
This is the true meaning of the stipulation, and is, un
doubtedly, the sense in which it was made. 

Article 9 of the Hopewell treaty with the Cherokees holds that 

* * * the United States in Congress assembled shall 
have the sole and exclusive right of regulating the trade 
with the Indians, and managing all their affairs in such 
manner as they think proper. 

In Worceste1· v. Georgia it was argued that in this article the 
Indians had surrendered control over their internal affairs. This 
interpretation was vigorously rejected by the Supreme Court. 

To construe the expression "managing all their affairs," 
into a surrender of self-government, would be, we think, a 
perversion of their necessary meaning, and a departure 
from the construction which has been uniformly put on 
them. The great subject of the article is the Indian trade; 
the influence it gave, made it desirable that congress 
should possess it. The commissioners brought forward the 
claim, with the profession that their .motive was "the 
benefit and comfort of the Indians, and the prevention of 
injuries or oppressions." This may be true, as respects 
the regulation of their trade, and as respects the regulation 
of all affairs connected with their trade, but cannot be true, 
as respects the management of all their affairs. The most 
important of these are the cession of their lands and 

212 7 Stat. 18. 
21a 6 Pet. 515, 1551 (1832). 
;rr' Ibid., p. 551. 

security against intruders on them. Is it credible, that 
they should have considered themselves as surrendering 
to the United States the right to dictate their future 
cessions, and the terms on which they should be made? or 
to compel their submission to the violence of disorderly 
and licentious intruders? It is equally inconceivable that 
they could have supposed themselves, by a phrase thus 
slipped into an article, on another and most interesting 
subject, to have divested themselves of the right of self
government on subjects not connected with trade. Such a 
measure could not be "for their benefit and comfort," or for 
"the prevention of injuries and oppression." Such a con
struction would be inconsistent with the spirit of this and 
of all subsequent treaties; especially of those articles 
which recognise the right of the Cherokees to declare hos
tilities, and to make war. It would convert a treaty of 
peace, covertly, into an act annihilating the political exist
ence of one of the parties. Had such a result been 
intended, it would have been openly avowed.215 

Article 12, permitting Cherokee representation in Congress, is 
of particular interest, although it was never fulfilled. 218 

During the last year of the Confederation the dissatisfaction 
among the Indians resulting from using the ·"conquered province" 
concept as the basis for treaty deliberations became apparent. 
The Secretary of War, therefore, on May 2, 1788,277 recommended 
a change in policy which would permit the outright purchase of 
the soil of the western territories described in former treaties 
with such additions as might be affected by further negotia
tions.278 Acting on this suggestion, Congress appropriated 
$20,000.00 on July 2, 1788,279 which, together with the balance 
remaining from the sum allocated on October 22, 1787,280 was ear
marked for use in extinguishing Indian claims to land already 
ceded. 

The immediate result of this step were the treaties of Fort 
Harmar with the Wiandot, Delaware, Chippewa, and Ottawa, 
Indians,281 and with the Six Nations, entered into early in 1789,282 

which reaffirmed many of the original terms of the FQrt Stanwix 
and Fort Mcintosh treaties. Both of these agreements provide 
for the United States relinquishing and quitclaiming certain 
described territory to the Indian nations. However, article 3 of 
the Fort Harmar treaty with the Wyandots, Delawares, Chip
pewas, and Ottawas/83 added that the said nations should not be 
at liberty 

• * • to sell or dispose of the same, or any part thereof, 
to any sovereign power, except the United States; nor to 
the subjects or citizens of any other sovereign power, nor 
to the subjects or citizens of the United States. 

Article 7 also provided for the opening up of trade with Indians, 
establishing a system of licensing with guarantees of protection 
to certified traders, and a promise by the Indians to apprehend 
and deliver to the United States those individuals who intrude 
themselves without such authority. Article 6 makes first men
tion of depredations, and binds both parties to a method of 
handling claims arising therefrom. 

Although the Fort Harmar conferences were held during the 
life of the Confederation, the report of the results obtained was 
received in the first months of the new government operating 

275 Ibid., pp. 553-554. 
21e See Art. 6, Treaty with the Delawares of September 17, 1778, 7 

Stat. 13, and fn. 254, supra. 
211 Mohr, op. cit., p. 132. 
218Jbid. 
21; Ibid. 
280 Ibid. 
2s1Treaty of January 9, 1789, 7 Stat. 28. 
282 Treaty of January 9, 1789 (unratified), 7 Stat. 33. See also fn. 263 

supra, for interpretation of this treaty in Jones v. Meehan, 175 U. S. 1, 9 
(1899). 

283 Treaty of January 9, 1789, 7 Stat. 28. 
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under the Constitution, and transmitted to the Senate of the by the United States in the event of hostilities between the 
United States on May 25, 1789, for its approval.28

4. Creeks and Spaniards.290 

Puzzled over the proper procedure, George Washington wrote In Article 5 of the secret treaty, the United States, for the 
to the Senate asking what it meant by advising him to "execute first time, 
and enjoin" the observance of the treaties. * * * agree to educate and clothe such of the Creek 

youth as shall be agreed upon, not exceeding four in 
number at any one time.291 

It is said to be the general understanding and practice of 
nations, as a check on the mistakes and indiscretions of 
ministers or commissioners, not to consider any treaty 
negotiated and signed by such officers, as final and con
clusive, until ratified by the sovereign or government from 
whom they derive their powers. This practice bas been 
adopted by the United States respecting their treaties with 
European nations, and I am inclined to think it would bf:' 
advisable to observe it in the conduct of our treaties with 
the Indians. * * * 285 

Not unmindful of the significance of the ratification of Indian 
treaties, the Senate appointed a special committee to investigate 
the matter. After several days of debate the Senate advised 
formal ratification.288 

On August 22, 1789, George Washington appeared in the 
Senate Chamber to point out to the assembled group the gravity 
of the Indian situation in the South. North Carolina and 
Georgia, the President said, had not only protested against the 
treaties of Hopewell but had disregarded them. Moreover, open 
hostilities existed between Georgia and the Creek Nation. All of 
this, the President continued, involved so many complications 
that he wished to raise particular issues for the "advice and con
sent" of the Senate. Accordingly, he put seven questions which 
resulted in instructions to deal with the Creek situation first 
and, if need be, to use the whole amount of the current appro
priation for Indian treaties for this purpose.287 

On August 7, 1790, articles of agreement were concluded be
tween the President of the United States and the kings, chiefs, 
and warriors of the Creek Nation.288 Article 5 is a solemn guar
antee to the Creeks of all their lands within certain described 
limits. Article 7 stipulated that-

No citizen or inhabitant of the United States shall attempt 
to bunt or destroy the game on the Creek lands: Nor 
shall any such citizen or inhabitant go into the Creek 
country, without a passport first obtained from the Gov
ernor of some one of the United States. * * * 

The obligation thus assumed by treaty the United States pro
ceeded to implement in section 2 of the Indian Intercourse Act 
of May 1f>, 1796/89 which made it a criminal offense for strangers 
to hunt, trap, or drive livestock in the Indian country. 

It was found necessary to attach secret articles providing for 
transportation of merchandise duty free into the Creek Nation 

2&1 The Debates and Proceedings in the Congress of the United States 
(1789-90), vol. 1, pp. 40-41. (Hereinafter referred to as Debates and 
Proceedings.) 

285 Ibid., p. 83. 
286 Ibid., p. 84. It is interesting to note that the committee report 

(p. 82) which was rejected drew a distinction betwPen treaties with 
European powers and treaties with the aborigines insisting that solemni
ties were not necessary in the latter case. 

287 Ibid., pp. 66-71. Washington asked the Senate "* * • if all 
offers should fail to induce the Creeks to make the desired cessions to 
Georgia, shall the Commissioners make it an ultimatum." (P. 70.) The 
Senate answered "No." (P. 71.) 

288 7 Stat. 35. A recital often found in Indian treaties is the follow
ing, which appears in Art. 13: "All animosities for past grievances shall 
henceforth cease." (See also Treaty of July 2, 1791, Art. 15, 7 Stat. 39; 
Treaty of June 29, 1796, Art. 9, 7 Stat. 56.) It should be further noted 
that Art. 2 pledges the Creeks to refrain from treating with any indi
vidual State, or the individuals of any State. Patterson v. Jenks, 2 Pet. 
216 (1829), construes provisions of this treaty relative to grants of 
land within the territorial limits of the State of. Georgia. 

;80 l Stat. 469. 

In the following year, 1791, the commissioners turned their 
attention to the difficulties between the Cherokees and the State 
of Georgia. Finally, on July 2, near the junction of the Holston 
River -and the French Broad, the Cherokee Nation abandoned its 
claims to certain territories in return for $1,000 annuity.292 The 
instrument signed on that occasion was well described by the 
court in Worceste~ v. Georgia: 

The third article contains a perfectly equal stipulation 
for the surrender of prisoners.. The fourth article de
clares, that "the boundary between the United States and 
the Cherokee nation shall be as follows, beginning," etc. 
We hear no more of "allotments" or of "bunting-grounds." 
A boundary is described, between nation and nation, by 
mutual consent. The national character of each-the 
ability of each to establish this boundary, is acknowledged 
by the other. '.fo preclude forever all disputes, it is agreed, 
that it shall be plainly marked by commissioners, to be 
appointed by each party; and in order to extinguish for
ever all claims of the Cherokees to the ceded lands, an 
additional consideration is to be paid by the United States. 
For this additional consideration, the Cherokees release all 
right to the ceded land, forever. By the fifth article, the 
Cherokees allow the United States a road through their 
country, and the navigation of the Tennessee river. The 
acceptance of these cessions is an acknowledgment of the 
right of the Cherokees to make or withhold them. By tb.e 
sixth article, it is agreed, on the part of the Cherokees, that 
the United States shall have the sole and exclusive right 
of regulating their trade. No claim is made to the man
agement of all their affairs. This stipu!ation_has already 
been explained. The observation may be repeated, that 
the stipulation is itself an admission of their right to make 
or refuse it. By the seventh article, the United States 
solemnly guaranty to the Cherokee nation all their lands 
not hereby ceded. The eighth article relinquishes to the 
Cherokees any citizens of the United States who may settle 
on their lands; and the ninth forbids any citizen of the 
United States to hunt on their lands, or to enter their 
country without a passport. The remaining articles are 
equal, and contain stipulations which could be made only 
with a nation admitted to be capable of governing itself.293 

This treaty of July 2, 1791, again includes a provision (Article 
8) noticed before, viz: that any citizen settling on Indian land 
"* * * shall forfeit the protection of the United States, and 
the Cherokees may punish him or not, as they please." 294 This 

290 Treaty of August 7, 1790, Archive~ No. 17, Debates and Proceedings, 
vol, 1, p .. 1029 (supra, fn. 284). 

The Creek Treaty was amended on June 29, 1796, by a treaty which 
among other tbings provided that the United States give to the Creek 
Nation "goods to the value or six thousand dollars, and • • • send 
to the Indian nation, two blacksmiths, with strikers, to be employed for 
the upper and lower Creeks with the necessary tools." Art. 8, Treaty of 
.June 29, 1796, 7 Stat. 56. 

291 See Art. 3, Treaty with the Kasl.askias, August 13, 1803, 7 Stat. 78, 
infra, for the first contribution by the United States for organized educa
tion in the support of a priest "* • • to instruct * • in the 
rudiments of literature." See also Chapter 12, sec. 2. 

292 Art. 4, Treaty.of July 2, 1791, 7 Stat. 39. This sum was increased 
later to $1,500 by the Treaty at Philadelphia of February 17, 1792, 7 Stat. 
42. The Holston Treaty was further amended by the Treaty of Tellico of 
October 2, 1798, 7 Stat. 62, construed in Preston v. Browder, 1 Wheat. 
115 (1816); Lattimer v. Poteet, 14 Pet. 4, 13 (1840). 

293 Worcester v. Georgia, 6 Pet. 515, 555-556 (1832). 
294 See fn. 268 supra. A similar provision appears in the Treaties ol 

January 21, 1785, with the Wiandots, Delawares. Chippawas, and Otta-
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article, the court in Raymond v. Raymond 295 cites as the basis 
for the lack of jurisdiction of the federal judiciary in suits 
between members of the Cherokee Nation, saying: 

It is not material to the present issue that this provision 
has been subsequently modified. It shows, as do subse
quent treaties, that for more than-a century this tribe of 
Indians had claimed and exercised, and the United States 
have guarantied and secured to it, the exclusive right to 
regulate its local affairs, to govern and protect the persons 
and property of its own people, and of those who join them, 
and to adjudicate and determine their reciprocal rights 
and duties. * * * (P. 722.) 

Despite efforts at conciliation, dissatisfaction was spreading 
among the Indian tribes. Word was received that the Indians 
of the Northwest Territory were preparing to cooperate with the 
Six Nations in a major war. Washington dispatched instruc
tions to Colonel Pickering to hold a council with the Six Nations. 
At the same time preparations were made to take military action 
on the western frontier and General Wayne, a Revolutionary War 
veteran, was put in charge of the troops, who on August 20, 
1794, routed the natives in the battle of Fallen Timbers. 

A new treaty was made with the Six Nations on November 11, 
1794.296 In this agreement the lands belonging to the Oneidas, 
Onondagas, Cayugas, and Senecas were described and acknowl
edged by the United States as the property of the aforementioned 
Indian nations and in addition the United States pledged to add 
the sum of $3,000 to the $1,500 annuity already allowed by the 
Treaty of April 23, 1792,297 with the Five Nations. 

Shortly thereafter, a treaty 298 was concluded with the nations 
which had participated in the ill-fated expedition against General 
Wayne. This agreement provides for the cession of an im
mensely important area which today comprises most of the State 
of Ohio and a portion of Indiana. At the same time the United · 
States stipulates (Article 5) : 

The Indian tribes who have a right to those lands, are 
quietly to enjoy them, hunting, planting, and dwelling 
thereon so long as they please, without any molestation 
from the United States; but when those tribes, or any of 
them, shall be disposed to sell their lands, or any part of 
them, they are to be sold only to the United States; and 
until such sale, the United States will protect all the said 
Indian tribes in the quiet enjoyment of their lands against 
all citizens of the United States, and aga inst all other 
white persons who intrude upon the same. 

The exact meaning of this recital was at issue in Williams v. 
City of Chica,go. After examining the instrument in detail the 
court held: 

* * * We think it entirely clear that this treaty did 
not convey a fee simple title to the Indians; that under it 
no tribe could claim more than the right of continued 
occupancy; and that when this was abandoned all legal 

was, Art. 5, 7 Stat. 16; November -28, 1785, with the Cherokees, Art. 5, 
7 Stat. 18; January 3, 1786, with the Choctaws, Art. 4, 7 Stat. 21; Jan
uary 10, 1786, with the Chickasaws, Art. 4, 7 Stat. 24; January 31, 1786, 
with the Shawnees, Art. 7, 7 Stat. 26; January 9, 1789, with the Wian
dots, Delawares, Chippewas, and Ottawas, Art. 9, 7 Stat. 28; August 7, 
1790, with the Creeks, Art. 6, 7 Stat. 35 ; August 3, 1795, with the 
Wyandots, Delawares, Chipewas, Ottawas, t>tc., Art. 6, 7 Stat. 49. See 
also Chapter 1, sec. 3. 

206 Raymond v. Raymond, 83 Fed. 721 (C. C. A. 8, 1897). 
296 7 Stat. 44. An earlier treaty had been concluded October 22, 1784, 

7 Stat. 15. 
21l7 Unpublished treaty (Archives No. 19). 
298 Treaty with the Wyandots, Delawares, Shawanoes, etc., August 3, 

1795, at Greenville, 7 Stat. 49. "The ratification of this treaty is to be 
considered as the terminus a quo a man might safely begin a settlement 
on the Western frontier of Pennsylvania." Morris's Lessee v. Neighman, 
4 Dall. 209, 210 (1800). For provisions under this treaty relating to 
disposal of land by Indians see Patterson v. Jenks, fn. 288, supra. 
Chippewa Indians were treated as a single tribe in this treaty. Chippewa 
Indians of Minnesota v. Unitecl States, 301 U. S. 358 (1937). 

right or interest which both tribe and its members had in 
the territory came to an end. * * * 299 (Pp. 437-438.) 

The Seven Nations of Canada on May 31, 1796,300 released all 
territorial claims within the State of New York, with the excep
tion of a tract of land 6 miles square.301 

D. EXTENDING THE NATIONAL DOMAIN: 1800-17 

By 1800 the rapid growth of the nation had given impetus to 
the drive to add to the territory under federal ownership. This 
could be done effectively by extinguishing native title to desired 
lands. The treaty makers of this period may be said to have had 
a single objective--the acquisition of more land. 

Success in this direction was almost immediate and by 1803 the 
President of the United States was able to report to Congress: 

The friendly tribe of Kaskaskia Indians * * * has 
transferred its country to the United States, reserving 
only for its members what is sufficient to maintain them 
in an agricultural way. * * * This country, among the 
most fertile within our limits, extending along the Missis
sippi from the mouth of the Illinois to and up the Ohio, 
though not so necessary :;ts a barrier since the acquisition 
of the other bank, may yet be well worthy of being laid 
open to immediate settlement, as its inhabitants may 
descend with rapidity in support of the lower country, 
should future circumstances expose that to foreign 
enterprise.302 

Article 3 of the Kaskaskia treaty 303 contains the first provision 
for contributions by the United States for organized education,304 

for the erection of a new church,:ws and for the building of a 
house for the chh>f as a gift.306 

The Indians pledge themselves to refrain from waging war or 
giving any insult or offense to any other Indian tribe or to any 
foreign nation without first having obtained the approbation and 
consent of the United States (Art. 2). The United States in 
turn take the tribe under their immediate care and patronage, 
and guarantee a protection similar to that enjoyed by their own 
citizens. The United States also reserve the right to divide the 
annuity promised to the tribe "* * * amongst the several 
families thereof, reserving always a suitable sum for the great 
chief and his family." (Art. 4.) 

President Jefferson selected William Henry Harrison, Gov
ernor of Indiana Territory, to represent the United States Gov
ernment in its negotiations with the Indian tribes of the West.807 

After protra<.>ted negotiations at Fort Wayne with the Dela
wares, Shawnees, and other tribes of the Northwest Territory, a 
substantial cession of territory was secured by the Treaty of 
June 7, 1803.308 

An interesting provision is found in Article 3, whereby the 
United States guaranteed to deliver to the Indians annually salt 

299 242 u. s. 434 (1917). 
300 Treaty of May 31, 1796, 7 Stat. 55. "The 7 tribes signified are the 

Sltighquan (Nipissing), Estjage ( Saulteurs), Assisagh (Missisauga), 
KarhadagP., Adgenauwe, Karrihaet, and Adirondax (Algonkins). The 
4th, 5th, and 6th are unidentified.'' Bull. No. 30, Bureau of American 
Ethnology, Handbook of American Indians, pt. 2, p. 515. 

301 This tract was reserved for the Indians of St. Regis village, and il'l 
now the St. Regis Reservation. See Chapter 22, sec. 2C. 

302 Message of October 17, 1803, in Debates and Proceedings (1803--4), 
vol. 13, pp. 12-13. 

aos Treaty of August 13, 1803, 7 Stat. 78. 
sot See Unpublished Treaty of August 7, 1790 (Archives No. 17), 

fn. 290 supra, and Chapter 12, sec. 2. 
305 In 1794 the United States agreed to contribute $1,000 toward 

rt>building a church for the Oneidas destroyed by the British in the 
Revolutionary War. Treaty of December 2, 1794, Art. 4, 7 Stat. 47. 

306 Gifts to the cnief were continued in later treaties. 
307 Oskison, Tecumseh, and his Times (1938), p. 96. 
808 7 Stat. 74. While certain commercia] concessions have been noticed 

before this, for the first time the United States is granted (Art. 4) the 
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not to exceed 150 bushels from a salt spring which the Indians 
had ceded. 

The next year another large area was secured from the Dela
wares.309 In this treaty the United States expressly recognizes 
the Delaware Indians "as the rightful owners of all the coun
try" specifically bounded (.Art. 4). 

Since the Piankishaw Tribe refused to recognize the title of 
the Delawares to the land ceded by this treaty,310 Harrison nego
tiated a separate treaty.311 It provided for land cessions and 
reserved the right to the United States of apportioning 
the annuity, "allowing always a due proportion for the chiefs." 312 

Harrison went to St. Louis to meet the chiefs of the Sacs and 
Foxes, and bargain for their land, which was rich in mineral 
deposits of copper and lead. There he succeeded in getting, on 
November 3, 1804,313 as has been noted by his biographer Dawson, 
"the largest tract of land ever ceded in one treaty by the Indians 
since the settlement of North .America * * •." 314 

In this agreement it is stipulated (.Art. 8) that "the laws of the 
United States regulating trade and intercourse with the Indian 
tribes, are already extended to' the country inhabited by the 
Saukes and Foxes." The tribes also promise to put an end (.Art. 
10) to the war which waged between them and the Great and 
Little Osages. .Article 11 guarantees a safe and free passage 
through the Sac and Fox country to every person travelling under 
the authority of the United States.31

G 

The conclusion of the treaty at St. Louis brings to an end for 
several years negotiations with the Indians of the West. How
ever, treaty-making in other quarters continued and Jefferson 
was able to inform Congress in 1805 : 

Since your last session, the northern tribes have sold 316 

to us the land between the Connecticut Reserve and the 
former Indian boundary, and those on the Ohio, from the 
same boundary to the Rapids, and for a considerable depth 
inland. The Chickasaws and the Cherokees have sold 317 

us the country between and adjacent to the two districts of 

right to locate three tracts of land as sites for houses of entertainment. 
However, if ferries are esablished in connection therewith, the Indians 
are to cross said ferries toll free. 

Six other treaties which need not be examined at length were nego
tiated during the first years of Jefferson's Administration: Chickasaws, 
Treaty of October 24. 1801, 7 Stat. 65; Choctaws, Treaty of December 17, 
1801, 7 Stcit. 66; Creeks, Treaty of June 16, 1802, 7 Stat. 68; Senecas, 
Treaty of June 30, 1802, 7 Stat. 72; Choctaws, Treaty of October 17, 
1802, 7 Stat. 73; Choctaws, Treaty of August 31, 1803, 7 Stat. 80. These 
included two treaties for the building of roads through Indian territory, 
two treaties relinquishing areas of land to private individuals under the 
sanction of the United States, and two treaties for running boundary 
lines in accordance with previous negotiations, and two treaties providing 
for cessions of territory to the United States. 

soo Treaty of August 18, 1804, 7 Stat. 81. 
310 See Art. 6, Treaty of August 18, 1804, with the Delawares, 7 Stat. 81. 
311 August 27, 1804, 7 Stat. 83. 
312 Ibid., Art. 4. 
313 Treaty of November 3, 1804, 7 Stat. 84, construed in Sao and FotD 

Indians of the MississipPi in Iowa v. Sao and FotD Indians of the 
Mississippi in Oklahoma, 220 U. S. 481 (1911). 

314 Oskison, op. oit. p. 105. 
315 An additional article provided that under certain conditions grants 

of land from the Spanish Government, not included within the treaty 
boundaries should not be invalidated. This particular provision was 
given application in a decision by the Supreme Court of the United States 
in Marsh v. Brooks, 14 How. 513 (1852). 

316 Treaty with the Wyandots, Ottawas, etc., of July 4, 1805, 7 Stat. 87; 
Treaty with the Delawares, Pottawatimies, etc., of August 21, 1805, 7 
Stat. 91. In this last-mentioned treaty the United States agreed to con
sider (Art. 4) the Miamis, Eel River, and Wea Indians as "joint owners" 
of a certain area of land and for the first time agreed not to purchase 
said land without the consent of each of said tribes. In early treaties 
the Chippewas were dealt with as a single tribe. Chippewa Indians of 
Minnesota v. United States, 301 U. S. 358 (1937). 

317 Treaty with the Chickasaws of July 23, 1805, 7 Stat. 89; Treaties 
wHb th!l Ch!lrO~!les of October 25 and 27, 1805, 7 Stat. 93, 95. 

Tennessee, and the Creeks 318 the residue of their lands in 
the fork of Ocumlgee up to the Ulcofauhatche. The three 
former purchases are important, inasmuch as they con
solidate disjoined parts of our settled country, and render 
their 'intercourse secure; and the second particularly so, 
as, with the small point on the river, which we expect is by 
this time ceded ·by the Piankeshaws,319 it completes our 
possession of the whole of both banks of the Ohio, from its 
source to near its mouth, and the navigation of that river 
is thereby rendered forever safe to our citizens settled and 
settling on its extensive waters. The purchase from the 
Creeks too has been for some time particularly interesting 
to the State of Georgia.820 

.A treaty negotiated with the Choctaws in November 16, 1805,321 

contained the first reservation of land for the use of individual 
Indians. 322 

Article 2 carries the significant provision of 

Forty eight thousand dollars to enable the Mingoes 
to discharge the debt due to their merchants and trad
ers * * *.823 

The treaty with the Great and Little Osages of November 10, 
1808/~4 provided in addition to land cessions,325 the pledge (.Art. 
12) that the Osages would not furnish "* * * any nation or 
tribe of Indians not in amity with the United States, with guns, 
ammunitions, or other implements of war." 

In one of his last official messages to Congress on November 8, 
1808, Jefferson observed : 

With our Indian neighbors the public peace has been 
steadily maintained. Some instances of individual wrong 
have, as at other times, taken place, but in no wise impli
cating the will of the nation. Beyond the Mississippi, the 
Iowas, the Sacs, and the Alabamas, have delivered up for 
trial and punishment individuals from among themselves, 
accused of murdering citizens of the United States. On 
this side of the Mississippi, the Creeks are exerting them
selves to arrest offenders of the same kind; and the Choc
ta,vs have manifested their readiness and desire for 
amicable and just arrangements respecting depredations 
committed hy disorderly persons of their tribe. * * * 
one of the two great divisions of the Cherokee nation have 
now under consideration to solicit the citizenship of the 
United States, and to be identified with us in laws and 
government, in such progressive manner as we shall think 
best. 836 

During this time there had come into power and influence 
among a great number of Indian tribes a Shawnee, Tecumseh, 
and his brother Laulewasikau called "The Prophet." When 
disturbing reports of the behavior of the two Shawnees reached 
Harrison, he resolved to press further before all Indian tribes 
were rendered unwilling to part with their land. Accordingly in 
September 1809, he convened the head men of the Delawares, 
Pottawatomies, Miamis, and Eel River Miamis and requested 
some 2,600,000 acres.a:n This they yielded.328 .A month later 

313 Treaty of November 14, 1805, 7 Stat. 96, construed in Coffee v. 
G-roover, 123 U. S. 1, 14 (1887). 

319 Treaty· of December 30, 1805, 7 Stat. 100. 
820 Message of December 3, 1805, in Debates and Proceedings (1805-7), 

vol. 15, p. 15. 
a..."1 Treaty of November 16, 1805, 7 Stat. 98. 
822 Ibid., Art. 1. A tract of land was reserved for the use of Alzira and 

Sophia, daughters of a white man and Choctaw woman. 
323 This is not the first time that allusion to the distressed financial sit

uation of the Indians was made in a treaty. Both the Treaty with the 
Creeks, June 16, 1802, Art. 2, 7 Stat. 68, and the Treaty with the Chick
asaws, July 23, 1805, Art. 2, 7 Stat. 89, make mention of debts owed by 
the natives. Also see Chapter 8, sec. 7C. 

324 Treaty of November 10, 1808, 7 Stat. 107, construed in Hot Springs 
Cases, 92 U. S. 698, 704 (1875). 

a2s Debates and Proceedings ( 1808-9), vol. 19, p. 13. 
326 Ibid. By the Treaty of Detroit, November 17, 1807, 7 Stat. lOIS, and 

the Treaty of Brownstown, November 25, 1808, 7 Stat. 112, less impor
tant territorial concessions were secured. 

121 Oskison, op. cit., p. 106. 
a2s Treaty of September 30, 18Q9, 7 St~t. 118, 
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Harrison concluded an agreement with the Weas recognizing 
their claim to the land just ceded and extinguishing it for an 
annuity and a cash gift; and promised additional money if the 

· Kickapoos should agree to the cession.829 Shortly thereafter, 
December 9, 1809, the Kickapoos capitulated and ceded some 
256,000 acres for a $500 annuity plus $1,500 in goodS..830 

These cessions soon occasioned dissatisfaction among the In
dians and, in the summer of 1810, with Indian war imminent in 
the ·wabash valley, Harrison summoned Tecumseh and his war
riors to a conference at Vincennes.831 Here the Shawnee Chief 
delivered his ultimatum. Only with great regret would he con
sider hostilities against the United States, against whom land 
purchases were the only complaint. However, unless the treaties 
of the autumn of 1809 were rescinded, he would be compelled to 
enter into an English alliance.832 

Upon being informed by the Governor that such conditions 
could not be accepted by the Government of the United States, 
Tecumseh proceeded to merge Indian antagonisms with those of a 
larger conflict-the War of 1812 with Great Britain. The only 
treaty of military alliance the United States was able to nego
tiate was that with the Wyandots, Delawares, Shawanoese, 
Senecas, and Miamles on July 22, 1814.333 

In 1813 war broke out among the Upper Creek towns that had 
been aroused by the eloquence of Tecumseh several years before. 
Fort Mims near Mobile was burned, and the majority of its in
habitants killed.834 Andrew Jackson, in charge of military opera
tions in that quarter, launched an obstinate and successful 
campaign, leveling whole towns in the process.335 

Since the Creeks were a nation, and the hostile Creeks could 
not make a separate peace, Jackson met with representatives of 
the nation, friendly for the most part, and presented his "Articles 
of Agreement and Capitulation." 336 

The General demanded 'the surrender of 23,000,000 acres,131 

half or more of the ancient Creek domain,338 as an indemnity 
for war expenses. Failure to comply would be considered 
hostile.339 A large part of this territory belonged to the loyal 
Creeks, but Jackson made no distinction. Under protest, the 
"Articles of Agreement and Capitulation" were signed August 9, 
1814.3

{0 

1129 Treaty of October 26, 1809, 7 Stat. 116. 
33° Treaty of December 9, 1809, 7 Stat. 117. Acreage from Oskison, 

op. cit., p. 107. 
831 Adams, History of the UnitG(l States of America During the First 

Administration of James Madison (1890), vol. VI, p. 85. 
382 Ibid., pp. 87-88. 
a3s Treaty of July 22, 1814, 7 Stat. 118. 
334 Adams, op. cit., vol. VII, pp. 228-231. 
335 Ibid., vol. VII, pp. 255-257. 
saB Ibid., vol. VII, pp. 259-260. 
337 James, Andrew Jackson (1933), p. 189. 
338 Adams, op. cit. vol. VII, p. 260. Adams estimates that two-thirds 

of the Creek land was demanded; James estimates one-half (op. cit. 
p. 189). 

aau James, op. oit. p. 190; Adams, op. cit. p. 260. 
3to 7 Stat. 120. "Title of the Creek Nation" to lands in Georgia "was 

extinguished throughout most of the southern part of the state by the 
treaties made with the nation in 1802, 1805, and 1814. 7 Stat. 68, 96, 
120." Co tree v. Groover, 123 U. S. 1, 14 (1887). This land cession was 
the subject of much controversy for more than a century. After the 
passage of the so-called jurisdiction act (Act of May 24, 1924, 43 Stat. 
139), giving jurisdiction to the Court of Claims to render judgment on 
claims arising out of Creek treaties, the Creek Nation filed a petition 
seeking payment for the twenty-three millions and more acres of land 
with interest, averring that-

• • • the representatives of the Creek Nation met, all of 
them, with one exception, being friendly and not hostile to the 
United States, and protested to General Jackson that the lands 
were perpetually guaranteed to the Creek Nation by treaty, that 
the hostile Creeks had no interest in the fee to the lands, and that 
the treaty as drawn did not provide any compensation for the 
lands required to be ceded. • • • ''that said Jackson repre
sented to said council that he was without power to make any 
agreement to compensate them for their lands and that unless 

Certain other provisions indicate the spirit of capitulation in 
which the treaty was negotiated. For example, Article 3 de
mands that all communication with the British and the Spanish 
be abandoned, and Article 6 provides that "all the prophets and 
instigators of the war * * * who have not submitted to 
the arms of the United States * * *" be surrendered. 

The terms of the peace which brought to an end the War of 
H\12 provided for a general amnesty for the Indians,341 and the 
Federal Government proceeded to come to terms of peace with 
the various tribes. Twenty treaties were negotiated in 2 years, 
providing chiefly for mutual forgiveness, perpetual peace, and 
delivering up of prisoners, the recognition of former treaties, 
and acknowledgment of the United States as sole protector.348 

E. INDIAN REMOVAL WESTWARD: 1817-46 

With the increasing reluctance of Indians to part with their 
lands by treaties of cession, the policy of removal westward 
was accelerated. The United States offered lands in the West 
for territory possessed by the Indians in the eastern part of 
the United States. This served the double purpose of making 
available for white settlement a vast area, and solving the 
ptoblem of conflict of authority caused by the presence of 
Indian nations within state boundaries. 

Although the program had been considered in certain quarters 
for some time, it was not until after the close of the War of 1812 
that the first exchange treaty was concluded. 343 Then for al-

they signed the treaty as he had drawn it be would furnish the 
whole tribe with provisions and ammunition and that they could 
go down to Pensacola and join the Red Sticks and British and 
that, by the time they got there, be would be on their tracks and 
whip them and the British and drive them into the sea," and that 
driven to this extremity they submitted and signed the treaty. 
(Pp. 271-272.) 

This petition was dismissed on March 7, 1927, the Court of Claims 
holding that the jurisdictional act does not give jurisdiction over a claim, 
the allowance of which involved the setting aside of a treaty on the 
ground that it was entered into under fraud. Creek Nation v. United 
States, 63 C. Cis. 270 ( 1927), cert. den. 27 4 U. S. 751. 

1141 Ninth Article, Treaty of Ghent of December 24, 1814, 8 Stat. 218. 
Wl Poutawatamie, July 18, 1815, 7 Stat. 123; Piankishaw, July 18, 

1815, 7 Stat. 124 ; Teeton, July 19, 1815, 7 Stat. 125 ; Sioux of Lake, July 
19, 1815, 7 Stat. 126; Sioux of the River of St. Peters, July 19, 1815, 7 
Stat. 127; Yankton, July 19, 1815, 7 Stat. 128 ; Mahas, July 20, 1815, 
7 Stat. 129; Kickapoos, September 2, 1815, 7 Stat. 130; Delawares, 
Wyandots, Senecas, etc., September 8, 1815, 7 Stat. 131 ; Great and Little 
Osage, September 12, 1815, 7 Stat. 133. The Supreme Court in con
struing the treaty with the Great and Little Osages, September 12, 1815, 
states: "peace was reestablished between the contracting parties, and 
former treaties were renewed • • ·•:• State of Missouri v. State 
of Iowa, 7 How. 559, 668 (1849). Sac, September 13, 1815, 7 Stat. 134; 
Fox, September 14, 1815, 7 Stat. 135; Iaway, September 16, 1815, 7 
Stat. 136; Kanzas, October 28, 1815, 7 Stat. 137; Sacs of Rock River, 
May 13, 1816, 7 Stat. 141; Sioux of the Leaf, Sioux of the Broad Leaf, 
and Sioux Who Shoot in the Pine Tops, June 1, 1816, 7 Stat. 143; 
Winnebago, June 3, 1816, 7 Stat. 144; Menomenee, March 30, 1817, 7 
Stat. 153; Ottoes, June 24, 1817, 7 Stat. 154; Poncarar, June 25, 1817, 
7 Stat. 155. 

Five other treaties negotiated during this period provided for cessions 
of territory: Cherokees, March 22, 1816, 7 Stat. 138; Ottawas, Chipawas, 
etc., August 24, 1816, 7 Stat. 146; Cherokee, September 14, 1816, 7 Stat. 
148; Chickasaws, September 20, 1816, 7 Stat. 150; Cbactaw, October 24, 
1816, 7 Stat. 152. 

The Treaty of September 20, 1816, 7 Stat. 150, with the Chickasaws, 
made provision (Art. 6) for liberal presents to specified chiefs and indi
vidual Indians. Article 7 provided that no more licenses were to be 
granted to peddlers to traffic in goods in the Chickasaw Nation. 

343 Treaty of July 8, 1817, 7 Stat. 156. Construed in Cherokee Nation 
v. Georgia, 5 Pet. 1, 6 (1831) ; Marsh v. Brooks, 8 How. 223, 232 (1850) ; 
Holden v. Joy, 17 Wall. 211, 212 (1872). The Supreme Court again 
construed this treaty in Heckman v. United States, 224 U. S. 413, 429 
(1912). "In 1817 · * • the Cherokee Nation ceded to the United 
States certain tracts which they formerly held, and in exchange the 
United States bound themselves to give to that branch of the Nation on 
the Arkansas as much land as they bad received, or might thereafter 
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most 30 years thereafter Indian treaty making was concerned 
almost solely with removing certain tribes of natives to the 
vacant lands lying to the westward. The first and most sig
nificant of these treaties was concluded with the southern tribes 
later known as the "Five Civilized Tribes." 

1. Oherokees.-ln 1816 Andrew Jackson as Commissioner for 
the United States met with the Cherokees to discuss the proposi
tion of exchanging lands. Many influential Cherokees were 
bitterly opposed to it, . and the great majority of Indians were 
extremely dubious of the value of removing elsewhere. 

However, the next year a treaty, prepared by Andrew Jack
son, was accepted by representatives of the Cherokee Nation.344 

Its recitals include (Art. 5) a cession of the land occupied by the 
Cherokee Nation in return for a proportionate tract of country 
elsewhere, a stipulation (Art. 3) for the taking of a census of 
the Cherokee Nation in order to determine those emigrating and 
those remaining behind and thus divide the annuities between 
them; compensation for improvements (Arts. 6 and 7), and 
(Art. 8) reservations of 640 acres of Cherokee land in life estate 
with a reversion in fee simple to their children, to "each and 
every head of any Indian family residing on the east side of the 
Mississippi River * * * who may wish to become citizens 
* * *." 345 These "reservations" were the first allotments, and 
the idea of individual title with restrictions on alienation, as a 
basis of citizenship, was destined to play a major role in later 
Indian legislation. 

When the attempt to execute the treaty was made, its weak
nesses came to light. Removal was voluntary, and the national 
will to remove was lacking. In 1819 a delegation of Cherokees 
appeared in Washington and negotiated with Secretary Calhoun 
a new treaty,346 which contemplated a cessation of migration. 

The Cherokee Nation opposed removal and further cession of 
land, but once more the Federal Government sought to per
suade them to move west. By the treaty of May 6, 1828,341 made 
with that portion of the Cherokee Nation which had removed 
across the Mississippi pursuant to earlier treaties, another offer 
was made. Article 8 provides : 

* * * that their Brothers yet remaining in the States 
may be induced to join them * * * it is further 
agreed, on the part of the United States, that to each Head 
of a Cherokee family now residing within the chartered 
limits of Georgia, or of either of the States, East of the 
Mississippi, who may desire to remove West, shall be 
given, on enrolling himself for emigration, a good Rifle, a 
Blanket, and Kettle, and five pounds of Tobacco : (and to 
each member of his family one Blanket,) also, a just com
pensation for the property he may abandon, to be assessed 

receive, east of the Mississippi. * * *" The tribe (Cherokee) was 
divided into two bodies, one of which r emained where they were, east 
of the Mississippi, and the other settled themselves upon United States 
land in the country on the Arkansas and White rivers. 

The effect of reserves to individual Indians of a mile square each, 
secured to heads of families by the Cherokee treaties of 1817 and 1819, 
is directly decided in the case of Cornet v. Winton's Lessee, 2 Yergers 
Ten. Rep. 143 (1826). The division of tho Cher okee Natia:-o ~nto two 
parties is also discussed in Old Settlers v. United States, 148 U. S. 427. 
435-4R6 (1893). 

344 Treaty of July 8, 1817, 7 Stat. 156. It is to be noted that in the 
preamble of the treaty the following quotation of President Madison 
is cited with approval : 

* * when established in their new settlements, we shall 
still consider them as our children, give them the benefit of 
exchanging their peltries for what they will want at our fac
tories, and always bold them firmly by the hand. 

M5 For opinions of the Attorney General on compensation provided 
by the sixth and seventh articles on rights of reservees and on descent 
of lands, see 3 Op. A. G. 326 (1838) ; 3 Op. A. G. 367 (1838) ; 4 Op. 
A. G. 116 (1842) ; 4 Op. A. G. 580 (1847). 

ue Treaty of February 27, 1819, 7 Stat. 195. 
am 7 Stat. 311. 

by persons to be appointed by the President of the United 
States.348 

This treaty was negotiated to define the limits of the Cherokees' 
new home in the West-limits which were different from those 
contemplated by the treaty of 1817 and convention of 1819 and 
included the following promise : 

The United States agree to possess the Cherokee, and to 
guarantee it to them forever, and that guarantee is hereby 
solemnly pledged, of seven millions of acres of land, 
* * *.3~9 

Also interesting is the preamble wherein is stated: 

* * * the anxious desire of the Government of the 
United States to secure to the Cherokee nation of In
dians * * * a permanent home, and which shall, un
der the most solemn guarantee of the United States, be, 
and remain, theirs forever-a home that shall never, in all 
future time, be embarrassed by having extended around 
it the lines, or placed over it the jurisdiction of a Terri
tory or State, nor be pressed upon by the extension, in any 
way, of any of the limits of any existing Territory or 
State; * * *.w (P. 311.) 

Article 6 provided that whenever the Cherokees desired it, a 
set of plain laws suited to their condition would be furnished.351 

Confidential agents were then sent to the Cherokee Nation to 
renew efforts to secure immigrants to the west, but these efforts 
met with little success.352 Obviously more furceful measures 
would have to be used, and the expansionists awaited eagerly 
the replacing of John Quincy Adams with a Chief Executive who 
would not hesitate to take such action.353 

The election of 1828 supplied just such a President. Despite 
a conciliatory inaugural address,354 Andrew Jackson immediately 
made it clear that the Indians must go West.a:~5 In this he was 

348 The term "property wbicb he may abandon" is construed as fixed 
property, "that which be could not take with him; in a word, the land 
and improvements which be had occupied" in 2 Op. A. G. 321 (1830). 

349 Treaty of May 6, 1828, Art. 2, 7 Stat. 311. 
350 This treaty was ratified with the proviso that it should not inter

fere with the lands assigned or to be assigned to the Creek Indians nor 
should it be construed to cede any lands heretofore ceded to any tribe 
by any treaty now in existence. 

On February 14, 1833, a treaty (7 Stat. 414) to settle disputed 
Creek claims was negotiated with the Cherol>:ee Nation west of the 
Mississippi. In addition to certain amendments to the preceding agree
ment, an outlet described as a 

* * perpetual outlet. West, and a free and unmolested use 
of all the Country lying West of the Western boundary of the 
a.bove described limits, and as far West as the sovereignty of 
the United States, and their right of soil extend. 

which bad been guaranteed in Treaty of May 6, 1828, Art. 2, 7 Stat. 
311. was reaffirmed. 

351 This article was canceled, at Cherokee request, by Treaty of Febru
ary 14, 1833, Art. 3, 7 Stat. 414. 

862 Foreman, Indian Removal (1932), pp. 21, 231; Abel, Indian Con
solidation, in Annual Report, American Historical Association (1906), 
vol. 1, p. 361. 

353 Abel, op. cit., p. 370. 
aM In his speech of March 4, 1829, Jackson said: 

It will be my sincere and constant desire to obRerve toward the 
Indian tribes within our limits a just and liberal policy, and 
to give that humane and considerate attention to their rights 
and their wants which is consistent with the habits of our 
Government and the feelin gs of our people. (H. Misc. Doc., 53d 
Cong. 2d sess. (1893-94), vol. 37, pt. 2, p. 438.) 

855 See Abel op. cit., p. 370, 378 ; 'Foreman, op. cit., p. 21. In his 
first message to Congress of December 8, 1829, Jackson urged volun
tary removal as a protection to the Indians and the states. (H. Misc. 
Doc., 53d Cong. 2d sess. (1893-94), vol. 37, pt. 2, p. 458.) On May 
28, 1830, the Indian Removal Act (4 Stat. 411, 25 U. S. C. 174, R. S. 
§ 2114) was passed. (Amendments guaranteeing protection to the 
Indians from the states and respect for treaty rights until removal 
WP.re defeated (Abel, op mt., p. 380).) It gave to President Jackson 
power to initiate proceedings for exchange of lands. This was begun, 
with requests for conferences, in August of 1830 (Foreman, op. mt., 
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aided by the legislature of Georgia which had enacted laws to 
harrass and make intolerable the life of the Eastern Cherokee.008 

When the objectives of the hostile legislation became evident 
the chief of the Cherokee Nation, John Ross, determined to seek 
relief and filed a motion in the Supreme Court of the United 
States to enjoin the execution of certain Georgia laws. The bill 
reviewed the various guarantees in the treaties between the 
Cherokee Nation and the United States and complained that the 
action of the Georgia legislature was in direct violation thereof. 

While the jurisdiction of the Supreme Court was denied on 
the grounds that the Cherokee Nation was not a toreiyn state 
within the meaning of the Constitution, Chief Justice Marshall 
nevertheiess gave utterance to .a highly significant analysis
the first judicial analysis-of the effect of the various treaties 
upon the status of the Indian nation: 

* * * The numerous treaties made with them by the 
United States, recognise them as a people capable of 
maintaining the relations of peace and war, of being 
responsible in their political character for any violation 
of their engagements, or for any aggression committed 
on the citizens of the United States, by any individual of 
their community. Laws have been enacted in the spirit 
of these treaties. The acts of our government plainly rec
ognise the Cherokee nation as a state, and the courts are 
bound by those acts. 357 

Shortly thereafter, two missionaries, Worcester and Butler, 
were indicted in the Superior Court of Gwinnett County for re
siding in that part of the Cherokee country attached to Georgia 
by recent state laws, in violation of a legislative act which for
bade the residence of whites in Cherokee country without an oath 
of allegiance to the state and a license to remain.358 Mr. Worces
ter pleaded that the United States had acknowledged in its 
treaties with the Cherokees the latter's status as a sovereign 
nation and as a consequence the prosecution of state laws could 
not be maintained. He was tried, convicted and sentenced to 4 
years in the penitentiary. 

On a writ of error the case was carried to the Supreme Court 
of the United States, where the Court asserted its jurisdiction 
and reversed the judgment of the Superior Court for the County 
of Gwinnett in the State of Georgia, declaring that it had been 
pronounced under color of a law which was repugnant to the 
Constitution, laws and treaties of the United States. Chief 
Justice Marshall in delivering this opinion examined the recitals 
of the various treaties with the Cherokees and proceeded to 
point out: 

* * * They [state laws] interfere forcibly with the 
relations established between the United States and the 
Cherokee nation, the regulation of which, according to the 
settled principles of our constitution, are committed ex
clusively to the government of the Union. They are in 
direct hostility with treaties, repeated in a succession of 
years, which mark out the boundary that separates the 
Cherokee country from Georgia; guaranty to them all the 
land within their boundary; solemnly pledge the faith of 
the United States to restrain their citizens from trespass
ing on it ; and recognise the pre-existing power of the 
nation to govern itself. They are in hostility with the acts 
of congress for regulating this intercourse, and giving 
effect to the treaties. • • • 819 

pp. 21-22). The Indians were advised that refusal meant end of fed
eral protection and abandonment to state laws (Abel, op. cit., p. 382; 
Foreman, op. cit., pp. 231-232.) 

866 See Worcester v. Georgia, 6 Pet. 515 (1832). See also, Foreman, 
op. cit., pp. 229-230. 

357 Cherokee Nation v. Georgia, 5 Pet. 1, 16 (1831). See Chapter 14, 
sec. 3. 

3511 Foreman, op. cit. p. 235. 
B59 Worcester v. Georgia, 6 Pet. 515, 561, 562, (1832). On the failure 

of Georgia to abide by the Supreme Court decision, see Chapter 7, sec. 2. 

In September 1831, the President sent Benjamin F. Currey of 
Tennessee into the Cherokee country to superintend the work of 
enrolling the natives for the journey to the west.360 Currey found 
the task difficult and slow, only 71 families enrolling by Decem
ber.361 The Cherokees were divided on removal, one group headed 
by John Ridge favorable to emigration, another faction remaining 
loyal to their chief, John Ross, and opposed to the program.362 

In 1834 the Ridge faction negotiated a sweeping treaty for re
moval which failed of ratification by the Cherokee council.3

G3 

In 1835, delegates from both factions were sent to Washington. 
After the Ross group had refused the President's terms, negotia
tions were opened with the opposing party, and on M:arch 14 an 
agreement was drawn up which was not to be considered binding 
until it should receive the approval of the Cherokee people in 
full council. 364 

At a full council meeting in October 1835, at Red Clay, Ten
nessee, both factions, temporarily abandoning their quarrels, 
united in opposition to this treaty and rejected it.365 Another 
meeting was then called at New Echota, and a new treaty was 
negotiated and signed.366 

By Article 1, the Cherokee Nation ceded all their land east 
of the Missis.sippi River to the United States for $5,000,000. 

Article 2 of this instrument recites that whereas by treaties 
with the Cherokees west of the Mississippi, the United States had 
guaranteed and secured to be conveyed by patent a certain ter
ritory as their permanent home, together with "a perpetual outlet 
west," provided that other tribes shall have access to saline 
deposits on said territory, it is now agreed "to convey to the said 
Indians, and their descendants by patent, in fee simple • • *" 
certain additional territory. 

The estate of the Cherokees in their new homeland (by Art. 2, 
7,000,000 acres and an additional 800,000 acres) has been 
variously called a fee simple/61 an estate in fee upon a condition 
subsequent,3

()8 and a base, qualified or determinable fee.360 

Article 5 provides that the new Cherokee land should not be 
included within any state or territory without their consent, and 

860 The methods which were employed at this time have been described 
thus: 

Intrigue was met by intrigue. Currey secretly employed intel
ligent mixed-breeds for a liberal compensation to circulate among 
the Indians and advance arguments calculated to break down their 
resistance. * * * Plied with liquor, the Indians were charged 
with debts for which their property was taken with or without 
process of law. (For·e-man, op cit., p. 236.) 

361 Ibid., p. 241. 
s62 Abel, op. cit. fn. 352 p. 403. 
863 Treaty of June 19, 1834 (unratified). This treaty ceded to the 

United States all the Cherokee land in Georgia, North Carolina, Tennes
see, and Alabama, and the Indians agreed to move west. Abel, op. cit., 
p. 403 ; Foreman, op cit., pp. 264, 265. 

864 Treaty of March 14, 1835 (unratified). By this treaty the tribe 
ceded all its eastern territory and agreed to move west for $4,500,000. 
Foreman, op cit., p. 266 ; Abel, op. cit. pp. 403, 404. 

aeo Foreman, op. oit., pp. 266-267. 
aoo December 29, 1835, 7 Stat. 478, 488 (Supplement). The events 

leading to this treaty are analyzed in L. K. Cohen, The Treaty of New 
Echota (1936), 3 Indians at Work, No. 19. 

367 Cherokee Nation v. Southern Kansas Railway Co., 135 U. S. 641 
(1890). In United States v. Rogers., 23 Fed. 658, 664 (D. C. W. D. Ark. 
1885), the court insisted : 

* • * By looking at the title of the Cherokees to their lands, 
we find that they hold them all by substantially the same kind of 
title, the only difference being that the outlet is incumbered with 
the stipulation that the United States is to permit other tribes 
to get salt on the Salt plains. With this exception, the title of 
the Cherokee Nation to the outlet is just as fixed, certain, exten
sive, and perpetual as the title to any of their lands. 

The President and Senate in concluding a treaty, can lawfully covenant 
that a patent should issue to convey lands which belong to the United 
States. Holden v. Joy, 17 Wall. 211 (1872). 

36&Holden v. Joy, 17 Wall. 211 (1872). 
169 United States, v. Reese, 27 Fed. Cas. No. 16,137 (D. C. Mass. 1868). 
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that their right to make laws not inconsistent with the Consti- wls ceded to the United States 880 to be sold at public auction.181 

tution or intercourse ·acts should be secured.870 Article 4 provides: 
The New Echota treaty also provided (Art. 12) under certain * * * that the Chickasaw people shall not deprive 

conditions, reservations of 160 acres for those who wished to re- themselves of a comfortable home, in the country where 
main east of the Mississippi 371 and for settlement of claims (Art. they now are, untill they shall have provided a country 

13) for former reservations. In addition a commission was es
tablished (Art. 17) to adjudicate these claims.372 

2. Chiclcasaws.-Although the domain of the Chickasaw Nation 
was considerably restricted by the treaties of 1816 378 and 1818 874 

it was not until 1830 that the subject of "removal" was given 
serious consideration. During the summer of that year, the 
President met the principal chiefs of the Chickasaw Nation and 
warned them that they would be compelled either to migrate to 
the west or to submit to the laws of the state.375 After several 
days of conference a provisional treaty 876 was signed. However, 
performance was conditional upon the Chickasaws being given 
a home in the West on the lands of the Choctaw Np.tion, and as 
the two nations could come to no agreement the treaty remained 
unfulfilled.877 Nevertheless, white infiltration into Chickasaw 
land east of the Mississippi was accelerated, and the problem 
of removal became a pressing government problem.378 

On October 20, 1832,379 another treaty for removal was nego
tiated in which all of the land of the tribe east of the Mississippi 

in the west to remove to * * *. It is therefore agreed 
* * * that they will endeavor as soon as it may be in 
their power, after the ratification of this treaty, to hunt out 
and procure a home for their people, west of the Missis
sippi river, "' * * they are to select out of the sur
veys, a comfortable settlement for every family in the 
Chickasaw nation, to include their present improvements, 
if the land is good for cultivation, and if not they may 
take it in any other place in the nation, which is unoc
cupied by any other person. * * * All of which tracts 
of land, so selected and retained, shall be held, and 
occupied by the Chickasaw people, uninterrupted until 
they shall find and obtain a country suited to their wants 
and condition. And the United States will guaranty to 
the Chickasaw na.tion, the quiet possession and uninter
rupted use of the said reserved tracts of land, so long as 
they may live on and occupy the same. * * * 

Despite the guarantee of the United States to the Chickasaws 
of the "quiet possession and uninterrupted use" of the reserved 
tracts,382 white settlers continued to overrun and occupy their 
country unlawfully.= Furthermore, the problem of finding 
land in the West proved a difficult one. Finally convinced of 
tile need for amending the treaty in certain particulars, the 

s·;o In Cherokee Nation v. Southern Kansas Railway Go., 135 U. S. 641 Government consented to the conclusion of another treaty on 
(1890), the Supreme Court commented on this clause: May 24, 1834.284 This altered the program of removal, granted 

• • • By the Treaty of New Echota, 1835, the United States 
covenanted and agreed that the lands ceded to the Cherokee Nation in fee certain reservations, while asserting that the Chickasaws 
should at no future time, without their consent. be includrd with- " t'll ho e t fi d t d t t th t d t 
in the territorial limits or jurisdiction of any State or Territory, s 1 P 0 n a coun ry, a equa e o e wan s an suppor 
and that the government would secure to that nation "the right of their people, somewh€re west of the Mississippi * * *." 385 

by their national councils to make and carry into effect all such By Article 2, the Chick,"saws on the1'r removal west were to 
laws as they may deem necessary for the government of the per- " 
sons and property within their own country, bPlonging to their be protected by the United States from the hostile prairie 
people, or such persons as have connected thPmselves with tbem ;" 
• • •. But neither these nor any previous treaties evinced tribes. They pledged themselves never to make war on another 
any intention, upon the part of the government, to discharge 'b 
them from their condition of pupilage or dependency, and consti- tl'l e, or on whites, "unless they are so authorized by the 
tute them a separate. independent, sovereign _people, with no United States." Article 4 set up a commission of Chicka
superior within its limits. * • • (P. 654.) 

371 The Indians who remained behind under this provision dissolved saws to pass on the competency of members of the tribe to 
their connection with the Cherokee Nation (Che·rokee Trust Funds, 117 handle and sell their land. Articles 5 and 6 listed the cases in 
u. s. 288 (1886) ), without becoming citizens either of the United States which reservations could be granted in fee, and determined 
or North Carolina. United States v. Boyd, 83 Fed. 547 (C. C. A. 4, 1897) · the amount of lancl in each case.386 Article 9 provided that 

In later years some of the ceded Cherokee lands were bought back by funds from the sale of Chickasaw lands be used for schools, 
Cherokres who resisted removal. In 1925 this land was reconveyed to 
the United States in trust by Indians for disposition under the Act of mills, blacksmith shops, etC.

387 

June 4, 1924, 43 Stat. 376. See Historical Note, 25 U. S. C. A. 331. 3. Choctaws.-By 1820 it was evident that the Choctaws, 
372 That the President bas power to appoint new commissioners there disturbed by the number of settlers who were pouring into the 

being no limitation to this authority, except the fulfillment of its pur-
poses, but that the expenses cannot be defrayed out of the Cherokees' rich valleys of the Mississippi, would consent to "removal." Ac-
fund is the advice of the Attorney General. 16 Op. A. G. 300 (1879) ; 
4 Op. A. G. 73 (1842). See also 5 Op. A. G. 268 (1850); H. Rept. No. 
391, 28th Cong., 1st sess. (1844). 

373 Treaty of September 20, 1816, 7 Stat. 150. For certain ceded lands 
north and south of the Tennessee River, the Indians received $12,000 per 
annum for 10 years (Arts. 2 and 3). 

Article 7 prohibits the licensing of peddlers to trade within the Chicka
saw Nation and describes the activities of the trader as a disadvantage 
to the nation. 

374 Treaty of October 19, 1818, 7 Stat. 192, construed in Porterfield v. 
Clark, 2 How. 76, 83 (1844). All Chickasaw land north of the south 
boundary of Tennessee was ceded for $300,000-$20,000 annually for 15 
years (Arts. 2 and 3). 

375 Foreman, op. cit., p. 193. Each of the Chickasaw chiefs was to 
receive four sections of land if the treaty were ratified. 

376 Treaty of September 1, 1830 (unratified). 
877 Several official attempts were made by the Government to persuade 

the Chickasaws or the desirability of amalgamating with the Choctaws. 
Foreman, op. cit., pp. 193-196. 

878 Ibid., p. 197. 
B79 7 Stat. 381. Supplementary and explanatory articles (7 Stat. 388) 

adopted October 22, 1832. Art. 9 is of interest. The Chickasaws 
"* • • will always need a friend to advise and direct 
them. • • • There shall be an agent kept with the Chicka
saws as heretofore, so long as they live within the jurisdiction 
of the United States as a nation • • •. And whenever the 
office of agent shall be vacant, • • • the President will pay 
due respect to the wishes of the nation • • •. 

380 Ibid., Art. 1. 
381 Ibid., Art. 2. 
s82 Ibid. See Arts. 4 and 15. 
383 Foreman, op. cit. p. 199. 
38,., Treaty of May 24, 1834, 7 Stat. 450. It is of interest that in 

previous treaties the word "cede" was used. In this the phrase "abandon 
their homes" is used (Art. 2). 

385 Art. 2. Such land was not found until 1837, when the Chickasaws 
purchased a large tract of land from the Choctaws. Foreman, ap. cit. 
p. 203. 

386 For opinion tbat a widow keeping house and having children 
o:..- other persons residing with her, except slaves, is the head of a family 
unless said children or other persons are provided for under the sixth 
and eighth articles; that as many Indian wives as were living with 
their ch~ldren apart from their husbands (though wives of the same 
Indian) are "heads of a .family" within the meaning of the fifth article 
of the treaty, see 3 Op. A. G. 34, 41 (1836). And see, on the scope of 
investments under Art.ll, 3 Op. A. G. 170 (1837). 

Title to reservations was complete when the locations were made 
to identify them. Best v. Polk, 18 Wall. 112 (1873). 

For details concerning the number of claimants for lands; the num
ber approved ; and the names of the assignees of those Indians who 
obtained lands pursuant to the provisions of the Chickasaw treaty made 
at Washington in 1834, see H. Rept. No. 190, 29th Cong. 1st sess., 
vol. VI (1846). 

387 Also see sec. 3C3 of this Chapter. 
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cordingly negotiations were begun and on October lS, 1820,388 the 
Indians ceded to the United States the "coveted tract" in western 
Mississippi 389 for land west of the Mississippi between the 
Arkansas and Red rivers.300 

Article 4 of the treaty contains the guarantee that the boun-
daries established should remain without alteration 

* * * until the period at which said nation shall be
come so civilized and enlightened as to be made citizens 
of the United States, and Congress shall lay off a limited 
parcel of land for the benefit of each family or individual 
in the nation. 

Article 12 gives the agent full power to confiscate all whiskey ex
cept that brought under permit into the nation. 'J'bis appears 
to be the first attempt by treaty to regulate traffic in liquor. 

Shortly after the treaty was signed it was discovered that a 
part of Choctaw's new country was already occupied by white 
settlers.391 The President called to Washington delegates from 
the Choctaw Nation to reconsider the matter and negotiate 
another treaty. This was done on January 20, 1825,392 and the 
Choctaws for $6,000 a year for 16 years (Art. 3), and a perma
nent annuity of $6,000 (Art. 2), ceded back all the land lying 
east of a line which today is the boundary between Arkansas 
and Oklahoma. By Article 4 of the 1825 treaty it is also agreed 
that all those who have reservations under the preceding treaty 
"shall have power, with the consent of the President of the 
United States, to sell and convey the same in fee simple." Article 
7 calls for the modification of Article 4 of the preceding treaty 
so that the Congress of the United States shall not exercise the 
power of allotting lands to individuals without the consent of the 
Choctaw Nation. 

A few years later, federal agents, anxious to speed up the mi
gration program under the Removal Act of 1830 393 held another 
series of conferences in the Choctaw Nation. 

At Dancing Rabbit Creek, at a conference characterized by 
generous present-giving,394 a treaty was signed on September 27, 
1830.305 By this agreement the Choctaws ceded the remainder 01. 

their holdings east of the Mississippi to the United States 
Government in return for 

* * * a tract of country west of the Mississippi River, 
in fee simple to them and their descendants, to inure 
to them while they shall exist as a nation and live on 
it, * * *.396 

388 Treaty of Doak's Stand of October 18, 1820, 7 Stat. 210. Construed 
in Choctaw Nation v. United States, 119 U. S. 1 (1886) ; United States v. 
Choctaw Nation, 179 U. S. 494, 507 (1900); Mullen v. United States, 224 
U. S. 448, 450 (1912). In Elk v. Wilkins, 112 U. S. 94, 100 (1884), this 
treaty was cited in support of the statement that the alien and dependent 
condition of the members of the Indian tribes could not be put on: at their 
own will without the action or assent of the United States. In Fleming 
v. McCurta'ln, 215 U. S. 56, 59 (1909), the Supreme Court deciared that 
by this treaty the United States ceded certain lands to the Choctaw 
Nation with "no qualifying words." 

389 Abel, op cit. fn. 352, p. 286. The tract was coveted particularly by 
the state of Mississippi. See Art. 1. 

390 Art. 2. 
aot Abel, op. Oit., pp. 286-287. 
392 Treaty of January 20, 1825, 7 Stat. 234, construed in 2 Op. A. G. 465 

(1831), and 3 Op. A. G. 48 (1836). 
393 Act of May 28, 1830, 4 Stat. 411, R. S. § 2114, 25 U. S. C. 174. 
394 The expense account for the negotiations of Dancing Rabbit Creek 

submitted by the federal commissioners included items o! $1,409.84 for 
calicos, quilts, razors, soap, etc. Sen. Doc. No. 512, 23rd Cong. 1st sess., 
pp. 251-255. 

395 7 Stat. 333. This was the first treaty made and ratified under the 
Removal Act of May 28, 1830, 4 Stat. 411. 

396 Art. 2. In 1909 the United States Supreme Court examined this 
particular provision and ruled that this was a grant to the Choctaw 
Nation and was not to be held in trust for members of the tribe, which 
upon dissolution of the tribal relationship would confer upon each indi
vidual absolute ownership as tenants in common. Fleming v. McCurtain, 
215 U. S. 56 (1909). See Chapter 15, sec 1A. 

267785-41--6 

This tract was the same as that in the Treaty of January 20, 
1825.897 

Provision is also made for reservations of land to individual 
Indians in Articles 14 398 and 19.899 In Article 14, it is also stipu
lated that a grant in fee simple shall issue upon the fulfillment of 
certain conditions.400 

Whether a true construction of Article 14 created a trust for 
the children of each reservee was one of the questions before the 
United . States Supreme Court in Wilson v. Wall. Said the Court: 

The parties to this contract may justly be presumed to 
have bad in view the previous custom and usages with 
regard to grants to persons "desirous to become citizens." 
The treaty suggests that they are "a people in a state of 
rapid advancement in education and refinement." But it 
does not follow that they were acquainted with the doc
trine of trusts. * * * 4{)

1 (P. 87.) 

The following provisions of Article 4 of the Treaty of Dancing 
Rabbit Creek deserve to be noted: 

The Government and people ef the United States are 
hereby obliged to secure to the said Choctaw Nation of 
Red People the jurisdiction and government of all the 
persons and property that may be within their limits west, 
so that no Territory or State shall ever have a right to 
pass laws for the Government of the Choctaw Nation of 
Red People and their descendants; and that no part of the 
land granted them shall ever be embraced in any Territory 
or State; but the U. S. shall forever secure said Choctaw 
Nation from and against, all laws except such as from 
time to time may be enacted in their own National Coun
cils, not inconsistent with the Constitution, Treaties, and 
Laws of the United States; * * *.402 

397 7 Stat. 234. 
398 Article 14 provided reservations of land for those electing to remain 

and become citizens of the states. Such persons retained their Choctaw 
citizenship, but lost their annuity if they removed. That in the event 
of the death of reservees under the fourteenth article of the treaty of 
1830, before the fulfillment of the condition precedent to the grant in 
fee simple of the reserve, the interest thereby acquired passes to those 
persons who under state laws succeed to the inheritable interest of the 
individual in question. See 3 Op. A. G. 107 (1836). 

If an Indian was prevented by the force or fraud or individuals having 
no authority from the Government from complying with the conditions 
of Article 14 of the treaty of Dancing Rabbit Creek, it is considered by 
the Attorney General that the remedy was against such individuals, 
aUhough if permanent dispossession was produced by the sale of the land 
by the Government (even though he might have temporarily lost posses
sion by such tortious acts) his claim is still valid. 4 Op. A. G. 513 
(1846). And see, on eligibility to receive reservations, 5 Op. A. G. 251 
(1850). 

399 No forfeiture has resulted from the fraudulent acts of the agent of 
the Government who induced claimants to apply for reserves under the 
nineteenth article, and which were located for them, but for which 
patents have not been demanded, nor issued. See 4 Op. A. G. 452 (1845). 

To the effect that the essential provisions of the Choctaw treaty of 
1830 must take precedence over any rights claimed under the preemption 
laws, but that regulations to carry treaty into effect need not be inflpx
ible and may be modified in any way not inconsistent with the treaty. See 
3 Op. A. G. 365 (1838). 

4{)0 Residence for 5 years after ratification of the treaty with the inten
tion of becoming a citizen, is a condition. 

4{)1 Wilson v. Wall, 6 Wall. 83, 87-90 (1867). 
402 In a negligence action brought in error to the United States Court 

in the Indian Territory, the defense advanced was a .general denial and 
a plea of the statute of limitations which, i,t was claimed, was in force 
in the Indian Territory when that country was a part of the territory 
of Missouri, and remained in force notwithstanding the separation of the 
territory. This Circuit Judge Caldwell denied, calling attention to the 
treaty with the Choctaw Nation of September 27, 1830, 7 Stat. 333, by 
which the United States Government "bound itself in the most solemn 
manner to exclude white people from the territory, and never to permit 
the laws of any state or territory to be extended over it." St. Louis & 
S. F. R. Oo. v. O'Loughlin, 49 Fed. 440, 442 (C. C. A. 8, 1892). 

That this does not empower the Choctaws to punish by their own 
laws white men who come into their nation, see 2 Op. A. G. 693 (1834). 
And see Chapter 7, sec. 9. 
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The nature and extent of the jurisdiction of the Choctaw was negotiated January 8, 1821.416 Part of the consideration 
Nation were reviewed by Attorney General Caleb Cushing in tendered the Creeks on this occasion (Art. 4) was the payment 
1855: to the State of Georgia of "* * * whatever ballance may 

Now, among the provisions of thf' treaty of Dancing Rab- be found due by the Creek nation to the citizens of said state 
bit Creek are several of a very ~ignificant character hav- * * *" The value of the ceded land was placed at $450,000, 
ing exclusive reference to the question of criminal 
jurisdiction. 

In the first place, it provides that any Choctaw, com
of which not more than $250,000 was to be paid to settle the 
claims of Georgia citizens against the Creek Nation,417 the 

mitting acts of violence upon the person or property of exact amount of which is left to the decision of the President 
"citizens of the United S'tates," shall be delivered up for 
trial and punishment by the laws of the United States; by of the United States. 
which also are to be punished all acts of violence com- After the award had been made, Georgia asked that it be 
mitted upon persons or property of the Choctaw nation enlarged to cover other claims. The Attorney General, after 
by "citizens of the United States." Provision less explicit, 
but apparently on the same principle, is made for the advising that the award of President Monroe must be consid-
repression or punishment of theft. General engagement ered final and conclusive, reviewed the contents of the treaties 
is made by the United States to prevent or punish the between the United States and the Creek Nation and asserted: 
intrusion oi their "citizens" into the territory of the 
nation. (Arts. 6, 7, 9, 12.) 

In the second place, the Choctaws express a wish in the 
treaty that Congress would grant to the Choctaws the right 
of punishing, by their own laws, "any white man" who 
shall come into the nation, and infringe any of their na
tional regulations (art. 4.) But Congress did not accede 
to this request. On the contrary, it has made provision, 
by a series of laws, for the punishment of crimes affecting 
white men, committed by or on them in the Indian coun
try, including that of the Choctaws, by the courts of 
the United States. (See act of June 30, 1834, iv Stat. 
at Large, p. 729, and act of June 17, 1844, v Stat. at Large, 
p. 680.) These acts cover, so far as they go, all crimes 
except those committed by Indian against Indian. 

But there is no provision of treaty, and no statute, 
which takes away from the Choctaws jurisdiction of a 
case like this, a question of property strictly internal tn 
the Choctaw nation; nor is there any written law which 
confers jurisdiction of such a case on any court of United 
States. * * * 4{)

3 (Pp. 174, 178-179.) 

Before the Treaty of Dancing Rabbit Creek was proclaimed,"Ot 
whites began to move into Choctaw country illegally,406 and 
Indians, "ill-organized and inadequately provisioned" began 
to move west 4{)6 under the aegis of Greenwood Le Flore, a mixed 
blood and former Choctaw chief.4{)7 President Jackson then or
dered that removal be supervised by the Army.408 Removal began 
on a large scale in the fall of 1831.409 It had not been entirely 
completed at the end of the century.410 

4. Creeks.-The cession ru. of land by the Creeks after the 
uprising of the "hostiles" in 1812 "was the first step in the 
direction of systematic removal." 4.1.2 

The Compact of 1802 413 became the source of constant agi
tation in Georgia for change in the Creek boundary line. On 
January 22:, 1818, a redefinition of the boundary of the Creek 
Nation was secured,414 but the lands obtained by this agreement 
were less fertile 415 than had been anticipated and another treaty 

403 7 Op. A. G. 174, 178-179 (1855). See Chapter 7, sec. 9. 
404 February 24, 1831. 
405 Foreman, op. cit. p. 31. 
4{)6 Ibid., p. 38. 
' 01 Ibid. 
468 Ibid., p. 42. 
409 Ibid., pp. 48-49. 
410 Ibid., p. 104. 
41~ Treaty of August 9, 1814, 7 Stat. 120. 
" 12 Abel. op. cit. fn. 352, p. 278. See sec. 4D, supra. 
413 By that compact, Georgia ceded territory now part of Alabama and 

Mississippi in consideration of which the United States agreed to extin
guish Indian title within the ·limits of Georgia as soon as it could be done 
"peaceably and on reasonable terms." Abel, op cit., pp. 322, 323. 

Ordinarily lands ceded to the United States become part of the public 
domain. By the Georgia pact, it became the property of the state. 
Hence, Georgia felt her failure to share sufficiently in previous land 
cessions was the ·result of national selfishness (Abel, op. cit., p. 322). 

414 Treaty of January 22, 1818, 7 Stat. 171. 
415 Indian Office Letter Books, Series I. D., p. 224, cited in Abel, 

op. cit., pp. 322, 323. 

One head of these claims submitted for my opinion is the 
claim for property destroyed, and which the people of Geor
gia carry back to 1783, the date of the treaty of Augusta. 
How stands this claim under these treaties? There is not 
one treaty which contains any stipulation to answer for 
property destroyed!. * * * what is the effect, in a 
treaty of peace, of ewpress provisions with regard to some 
past wrongs, and a total silence as to othersf Is it not a 
virtual extinguishment of all claims for antecedent wrongs 
with regard to which the treaty is silent? 

* * * * * 
It is further asked, why the Creek nation did not stipu

late for the payment over to themselves of the large surplus 
that must inevitably remain, upon the supposition that the 
claim for property destroyed was not to be allowed? 
* * * They were at the feet of the white people, with 
whom they were treating. They saw a formidable array 
of claims, * * * and of the circumstances attending 
which, the living race of Creeks must have been wholly 
ignorant-and now dug up from the dead, by the State of 
Georgia, and presented and pressed as living arid valid 
claims. * * * the alleged debtors were Indians, a con
quered and despised race, for whom it was natural for them 
to suppose that no sympathy was left either by the creditor 
or the judge. Is it not probable that, under these circum
stances, they were ignorant enough to think it probable 
that no surplus would remain, and that they were willing 
enough to surrender to the United States the whole $250,000, 
on the condition of their relieving them from claims to 
which there seemed to be no end, but which threatened to 
be immortal? * * * 411 

In 1824 commissioners from the United States Government 
arrived in the Creek Nation to negotiate for still another ses
sion. At Broken Arrow, in Alabama, they met with the Creeks 
and told them that the President had extensive holdings beyond 
the Mississippi which he wished to give them in exchange for the 
land they then occupied.419 

The Creek chiefs replied : 

* * * ruin is the almost inevitable consequence of a 
removal beyond the Mississippi, we are convinced. It is 
true, very true, that "we are surrounded by white people," 
that there are encroachments made--what assurances 
have we that similar ones will not be made on us, should 
we deem it proper to accept your offer, and remove beyond 

418 Treaty of January 8, 1821, 7 Stat. 215. Subsequent to this treaty, 
the question of whether the United States was keeping her part of the 
Georgia compact arose. A House committee reporting on January 7, 
1822 . (American State Papers, "Indian Affairs," II, p. 259), held that 

,it was not. According to Abel, (op. cit., p. 323), the constitutional 
significance of removal dates from that report. 

417 By the Treaty of August 7, 1790, 7 Stat. 35, the Creeks had under
taken responsibility to return prisoners, white or Negro, in any part 
of the nation (Art. 3). By that article, the Treaty of Indian Springs 
of January 8, 1821 (Art. 4), 7 Stat. 215, held them responsible for claims 
not exceeding $250,000 by the citizens of Georgia, for runaway slaves. 
Foreman, op. cit., p. 317. 

418 2 Op. A. G. 110, 129, 150-151 (1828). 
419 Talk, December 7, 1824, Journal of Proceedings at Broken Arrow 

(Indian Office MS. Records) cited in Abel, op. cit. fn. 352, p. 337. 
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the Mississippi ; and how do we know that we would not 
be ·encroaching on the people of other nations? 420 

Finally after days of unavailing speech-making the conference 
was adjourned. However, one Commissioner, Duncan G. Camp
bell, aware that one faction in the Creek Nation headed by Wil
liam Mcintosh 421 favored migration, brought about the resump
tion of treaty negotiations at Indian Springs, its stronghold in 
Georgia.422 

Significantly the Great Chief of the Creeks, Little Prince, and 
his second in command, Big Warrior, were absent, having dis
patched a representative to the treaty council to protest against 
the lack of authority of those in attendance. 423 Undiscouraged, 
Campbell continued the negotiations and on February 12, 1825,~ 
a treaty was concluded providing for the surrender of certain 
Creek holdings for $400,000 for lands of "like quantity, acre for 
acre, westward of the Mississippi." 425 

A year later a new treaty 426 was negotiated and referred to 
the Senate which refused its "advice and consent." 427 A few 
days later a supplementary article~ providing for an additional 
cession of land was submitted and with this alteration, the treaty 
received Senate confirmation.~ 

Here, however, the matter did not end. Georgia now denied 
that treaties with the Indians had the same effect as those 
with civilized nations and asked that the whole question of 
claims under the Treaty of 1821 be reconsidered. This was 
refused by the Attorney General of the United States who 
declared: 

The matter of this objection requires to be coolly 
analyzed. 

First, they are an uncivilized nation. And what then? 
Are not the treaties which are made with them obliga
tory on both sides? It was made a question in the age 
of Grotius, whether treaties made by Christians with 
heathens were obligatory on the former. "This discus
sion," says Vattel (book ii, chap. xii, sec. 161), "might 
be necessary at a time when the madness of party still 
darkened those principles which it had long caused to 
be forgotten ; but we may venture to believe it would 
be superfluous in our age. The law of nature alone regu
lates the treaties ot nations. The difference of religion 
is a thing absolutely foreign to them. Different people 
treat with each oth~r in quality of men, and not under 
the character of Christians or of Mussulmans. Their 

4 20 Talk, December 8, 1824, Journal of Proceedings, cited in Abel, op cit., 
p. 337. 

m A mixed blood, cousin of Governor Troup of Georgia, and leader 
of the lower Creek towns (Abel, op. cit., p. 335). 

422 Campbell had suggested various ways of securing the Creek signaturt: 
to a "removal" treaty. Finally he was informed that the President would 
not countenance a treaty unless it were made "in the usual form, and 
upon the ordinary principles with which Treaties, are held with Indian 
tribes * * * ." Indian Office Letter Books, Series II, No. 1, pp. 309-
310, cited in Abel, op. cit., p. 339. 

423 Abel, op. cit., p. 340. 
424 7 Stat. 237. 
425 Art. 2. All Creek holdings within the State of Georgia were in-

cluded in the cession. 
4W Treaty of Washington of January 24, 1826, 7 Stat. 286. 
4fl7 Abel, op. cit., p. 352. 
428 Supplementary article of March 31, 1826, 7 Stat. 289. 
429 In the Committee of the Whole, BerrieR of Georgia, asked that the 

first article be aitered so that the Indian Spring Treaty could be abrogated 
without reflecting upon its negotiation. This was refused. Berrien and 
five others were the only members of the Senate who on the final vote 
refused to consent to ratification. Afterwards, Berrien admitted that he 
had voted against the treaty because he felt that it did not contain 
enough of an inducement to migration. American State Papers, Indian 
Affairs II, pp. 748-749, cited in Abel, op. cit., p. 352. 

Before the whole matter was settled to the satisfaction of Georgia, 
which claimed that more than the described territory should have been 
relinquished, another treaty of cession was negotiated. Treaty of Novem
ber 15, 1827, 7 Stat. 307. 

common safety requires that they should treat with each 
other, and treat with security. * * * 

What Vattel says of difference of religion is equally ap
plicable to this objection * * *. And that civilization 
which should claim an exemption from the full obliga
tions of a treaty, or seek to narrow it by construction, on 
the ground that the other party to the treaty was un
civilized, would be as little entitled to our respect as the 
religion which should claim the same . consequences on 
the ground that the other treating party was a heathen.430 

With the departure from the Presidency of John Quincy 
Adams the strict observance of treaty obligations with the 
Indian tribes ceased to be an accepted national policy. Hence
forth the empha.sis was to be on "removal," and a few days 
after his inauguration Andrew Jackson insisted that it was neces
sary for the Creeks to migrate as soon as possible.431 In vain 
the Creeks protested.432 Their delegation to Washington was 
granted an audience on the condition that they would be fully 
empowered to negotiate in conformity with the wishes of the 
Government. 433 Finally, a treaty was concluded March 24, 
183·2,434 and all the Creek land east of the Mississippi passed into 
the possession of the Federal Government. 

By article 14 of this agreement, the Unitd States solemnly 
promised tribal self-government to the Creeks. A n·umber of 
years later this guarantee figured in a charge to the jury regard
ing robbery committed in the Indian country. The court in 
denying that the Indian country was under the sole and exclusin 
jurisdiction of the United States said: 

* * * A sole and exclusive jurisdiction would exclude 
all Indian laws and regulations, punish crimes committed 
by Indian on Indian, and regulate and govern property 
and contracts and the civil and political relations of the 
inhabitants, Indians and others, in that country. It would 
be wholly opposed to a self-government by any Indian 
tribe or nation. This self-government is expressly reeog
nized and secured by several treaties between the United 
States and Indian tribes in the Indian country attached 
by the act of 1834 to Arkansas or Missouri District for 
certain purposes. This may be seen from the treaty with 
the Choctaws in 1830, and the treaty with the Creeks in • 
1832, and other Indian tre_aties. * * * 435 (P. 1004.) 

For a number of years it was alleged that the United States 
had not fulfilled its obligations under this treaty. Suit wali 
brought by the Creek Nation in the Court of Claims under the 
jurisdictional act of May 24, 1924,436 The plaintiff sought to 
recover the 1837 value of the entire reserves except as to those 
sales for which it had been proved that the owners received the 
stipulated "fair consideration," alleging that the Government 

430 2 Op. A. G. 110, 135-136 (1828). See also sec. 1, supra, fn. 5. 
4.31 Indian Office Letter Books, Series II, No. 5, pp. 373-375, cited 

in Abel, op. cit. fn. 352, p. 370. 
432 On February 6, 1832, the Head Men and Warriors of the Creek 

Indians addressed the Congress of the United States entreating them not 
to insist on the program of removal pointing out "We are assured 
that, beyond the Mississippi, we shall be exempted from further exaction ; 

* • Can we obtain • • * assurances more distinct and positive, 
than those we have already received and trusted? Can their power 
exempt us from intrusion in our promised borders, if they are in
competent to our protection where we are? • • • H. Doc. No. 
102, 22d Cong., 1st sess. (1832), vol. 3, pp. 1, 3. 

433 Indian Office Letter Books, Series II, No. 7, p. 422, cited in Abel, 
op. cit., pp. 387-388. 

424 7 Stat. 366. (This was amended in certain particulars by treaties 
of February 14, 1833, 7 Stat. 417, and November 23, 1838, 7 Stat. 574.) 
Article IV of the Treaty of February 14, 1833, 7 Stat. 417, expressly 
mentioned the Seminole Indians in Florida and provided for a perma
nent and comfortable home on the lands of the Creek Nation according 
to treaty negotiations with the Seminoles May 9, 1832, 7 Stat. 368. 

4.35 Anonymous, 1 Fed. Cas. No. 447 (C. C. Missouri 1843). And see 
Atlantic and Pacific Railroad OfJ<. v. Mingus, 165 U. S. 413, 435,-436 
(1897). See Chapter 23. 

4.3o C. 181, 43 Stat. 139. 
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failed to remove intruders from the country ceded as guaranteed 
by Article V of the treaty and that as a result it became impos
sible to fulfill Articles II and III involving the surveying and 
selection by the Indians, of reserved lands. While the Court of 
Claims found that the Creek Nation, with certain exceptions, had 

themselves on, and have promised to continue under, the 
protection of the United States, and of no other nation, 
power, or sovereign; and, in consideration of the promises 
and stipulations hereinafter made, do cede and relinquish 
all claim or title which they may have to the whole 
territory of Florida * * *. 

waived all claims and demands in a subsequent treaty, its holding In return the United States (Art. 4) "assigned" land with a 

on the execution of this treaty is illuminating: 

* * * While the record leaves no room for doubt that 
most dastardly frauds by impersonation were perpetrated 
upon the Indians in the sales of a large part of the re
serves, the conclusion is justified, and we think inescap
able, that because of repeated investigations prosecuted 
by the Gove:rnment these frauds were largely eliminated. 
The investigations were conducted by able and fearless 
men and were most thorou-gh. Every possible effort was 
exerted by them to have individual reservees who claimed 
they had been defrauded to present their claims. Chiefs 
of the nation were invited to bring to the attention of the 
investigators all claims of fraudulent practices upon the 
Indians, and were as·sured all claims would be considered 
and justice done. Hundreds of contracts upon investiga
tion were found to have been fraudulently procured and 
their cancellation recommended by the investigating 
agents. While the identity of the particular cases investi
gated and found to have been fraudulent, and the final 
action of the Government on the agent's reports recom
mending the reversal of such cases are not disclosed, it is 
manifest their recommendations were in the main fol
lowed and new contracts of sales were made, certified to 
the President and approved by him. (Pp. 260-261.) 437 

5. Florida Indians.438-0ne of the problems arising from the 
treaty with Spain by which the Floridas 439 were acquired was 
that of the proper disposition 440 of the Indians who inhabited 
that region.441 In some quarters it was insisted that the Indians 
had been living in the territory by sufferance only and even if 
this were not true their lands were now forfeit by conquest.44a 
General Jackson in particular was outspoken in his opposition 
to treating with the Indians, asserting that if Congress were 
ever going to exercise its power over the natives it could not do 

• better than to begin with these "conquered" natives.443 

After 2 years of considering the various viewpoints, concen
tration in Florida was decided upon, and President Monroe 
appointed commissioners to treat with the Florida Indians. The 
r esult was the Treaty of Camp Moultrie of September 18, 1823.444 

Article 1 of this instrument recites that-

The undersigned chiefs and warriors, for themselves and 
their tribes, have appealed to the humanity, and thrown 

437 Creek Nation v. The United States, 77 C. Cis. 226, 252, 260 (1933). 
On alleged diversion of Creek Orphan fund unoer Article II ; distinctions 

guarantee of peaceable possession, and gave them (Art. 3) in ad
dition to implements, stock and an annuity, protection against all 
persons 

* * * provided they conform to the laws of the United 
States, and refrain from making war, or giving any insult 
to any foreign nation, without having first obtained the 
permission and consent of the United States. 

An additional article gran ted to six chiefs permission to remain 
and large tracts of lands. 

Soon it was obvious that the territory assigned was unsatis
factory. Agriculture was impossible in the swamps of the in
terior. Although as provided by Article 9 the boundary line 
was to be extended to find "good tillable land," it still failed to 
afford the tribe adequate means of support.445 

Friction developed between Indians who remained and white 
settlers, and between the removed Indians and whites search
ing for runaway slaves. The plight of those who had removed 
grew steadily worse.446 

In 1832 at Payne's Landing, they were persuaded to migrate, 
although the treaty 447 was not to be considered binding until an 
initial party explored the west and found a suitable home. How
ever, in 1833 the chiefs who undertook this preliminary search, 
without authority to do so, signed another treaty 448

. which was 
construed to make removal under the early treaty obligatory 
instead of conditional. This treaty was never accepted by the 
tribe, and large scale removal of Seminoles never took place.449 

6. Other tribes.-In the Northwest Territory a treaty of 
removal was concluded with the Delaware Indians on October 
3, 1818.450 Article 2 of this agreement binds the United States in 
exchange for land in Indiana "* * * to provide for the 
Delawares a country to reside in, upon the west side of the 
Mississippi, and to guaranty to them the peaceable possession 
of the same." 

The next year treaties signed at Edwardsville, Illinois,451 and 
at Fort Harrison 452 provided for exchange of Kickapoo lands 
from Indiana and Illinois to Missouri territory. By the terms of 
the Edwardsville treaty (Art. 6) the United States ceded to the 
Indians and their heirs forever a certain tract of land in Mis-
souri territory, provided that "the said tribe shall never sell 
the said land without the consent of the President of the 

as to issuing of patents on individual reserves under II, III, IV, as to United States." Article 4 of the Fort Harrison treaty refers 
state citizenship and right to patent, Art. 4. See 16 Op. A. G. 31 to the contemplation by the tribe of Kickapoos of the 
(1878); 3 Op. A. G. 288 (1837), 585 (1840). Vermilion, of "removing from the country they now occupy 

438 See fn. 417, supra. * 
439 Treaty of February 22, 1819 ; October 29, 1820, with Spain, ratified * *" 

by United States, February 18, 1821, 8 Stat. 252. 
440 In 1821, a subagent, Penieres, was appointed for the Florida Indians 

by Jackson (then Governor) to explore the country, determine the num
ber of Indians, and prepare them either for concentration in Florida 
or for removal elsewhere. Abel, op. oit., p. 328. 

441 They were known as Seminoles ("separatist") and consisted of de
scendants of Creek Tribes, Hitchiti, Yamasee, Yuchi, and a Negro ele
ment. Foreman, op. cit., p. 315. 

442 Abel, op. cit ., p. 328. The first Seminole War, wUh General Andrew 
Jackson in command, had ended in 1818, disastrously for the Indians. 
Escape by runaway slaves into their territory continued, as did the 
subsequent white raids. Foreman, op. cit., p. 318. 

443 Abel, op. cit., p. 329. 
444 7 Stat. 224. For the first time (Art. 7) recognition is taken of 

the fugitive slave problem and the Indians agree to prevent such indi
vidual s from taking refuge, and to apprehend and return them for a 
compensation. See also Treaty of June 18, 1833, 7 Stat. 427, in which 
the Appalachicola Band of Indians relinquished an· privileges to which 
they were entitled by this treaty (Art. 1). 

In 1824, a treaty 453 with the Quapaw Nation was concluded, 
whereby the Quapaws ceded all their land in Arkansas territory 
and agreed to remove to the land of the Caddo Indians (Art. 4). 

These agreements were for a number of years the major at
tempts made by the United States to persuade the Indians of 

445 Abel, op. cit., pp. 330-334 ; Foreman, op. cit., pp. 318-319. 
446 Foreman, op. cit. pp. 318-320. 
« 7 Treaty of May 9, 1832, Preamble and Art. 1, 7 Stat. 368. 
+1

8 Treaty of March 28, 1833, 7 Stat. 423. This treaty was the cause 
of the second Seminole War. Foreman, op. oit., p. 321. Some of the 
Indians fled to the swamps where desultory fighting went on for years. 

449 Foreman, op. oit., p. 323. 
4.l!<l Treaty of October 3, 1818, 7 Stat. 188. And see supplement to this 

treaty, September 24, 1829, 7 Stat. 327. 
45t Treaty of July 30, 1819, 7 Stat. 200. 
452 Treaty of August 30, 1819, 7 stat. 202. 
C68 Treaty of November 15, 1824, 7 Stat. 232. 
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that region to exchange their holdings for land lying else- the Sacs and Foxes nearly all of eastern Iowa with the ex
where.!54 Then, in the autumn of 1832 four treaties were ception of a small reserve on which they were concentrated.469 

negotiated at Castor Hill, Missouri, which assured the departure In the following year the Federal Government obtained the 
from Missouri of the remnants of the Kickapoos/55 the consent of the "United Nation of Chippewa, Ottowa and Pota
Shawanoes and Delawares/56 the Kaskaskias and Peorias,457 watamie Indians" to a treaty at Chicago, Illinois. In this 
and the Piankeshaws and Weas.45s In the meantime other treaty 

470 
the United States, in exchangP for the land the Indians 

federal commissioners were negotiating with the bands: of held-about 5,000,000 acres including the western shore of Lake 
Michigan-granted to them (Art. 21) approximately the same 

Pottawatomies, who inhabited Indiana, Illinois, and Michigan. 
Although a number of treaties 4.'lo providing for cession of their 
land were concluded with them, it was not until late i~ 1834 
that their signature was secured to the first of a series of 
"removal" treaties!60 The treaty of February 11, 1837,'61 pro
vided for final removal within 2 years. 

For a number of years the white settlers in the Northwest 
and the Sacs and Foxes had clashed. In 1804 462 the United 
Tribes of Sac and Fox Indians had made a treaty of limits 
with the United States. The white settlers interpreted that to 
mean relinquishment of all claims east of the Mississippi. 
This cession the Sacs and Foxes never recognized.463 Dissatis
faction was further increased by the treaties of August 4, 
1824 464 August 19, 1825,465 and July 15, 1830.400 After the making 
of the last treaty, the Indians left on their winter hunt and 
upon returning discorvered that their lands north of Rock 
River, which had been in dispute for some time, had been 
surveyed and sold during their absence. Hostilities ensued. 
At the battle of Bad Axe, August 2, 1832, the Winnebagoes and 
the Sacs and Foxes were defeated.467 In the treaties of Fort 
Armstrong which resulted, the United States secured from the 
Winnebagoes all their claims east of the Mississippi,468 and from 

4&1 Treaties of cession were common during this period, but outright re-
moval to exchanged lands was not. 

405 Treaty of October 24, 1832, 7 Stat. 391. 
4M Treaty of October 26, 1832, 7 Stat. 397. 
457 Treaty of October 27, 1832, 7 Stat. 403. 
458 Treaty of October 29, 1832, 7 Stat. 410. 
459 Treaty of October 2, 1818, with the Potawatamie, 7 Stat. 185; 

Treaty of August 29, 1821, with the Ottawa, Chippewa, etc., 7 Stat. 218; 
Treaty of August 19, 1825, with the Sioux and Chippewa, etc., 7 Stat. 272 ; 
Treaty of October 16, 1826, with the Potawatamie, 7 Stat. 295 ; Treaty of 
September 19, 1827, with the Potawatamie, 7 Stat. 305; Treaty of Au
gust 25, 1828, with the United Tribes of Potawatamie, Chippewa, etc., 7 
Stat. 315; Treaty of September 20, 1828, with the Potowatami, 7 Stat. 
317 ; Treaty of July 29, 1829, with the United Nations of Chippewas, Ot
tawa, etc., 7 Stat. 320; Treaty of October 20, 1832, with the Potawata
mie, 7 Stat. 378; Treaty of October 26, 1832, with the Pottawatimie, 7 
Stat. 394; Treaty of October 27, 1832, with the Potowatomies, 7 Stat. 
399; Treaty of December 4, 1834, with the Potawattimie, 7 Stat. 467; 
Treaty of December 16, 1834, with the Potawattamie, 7 Stat. 468. 

460 Treaty of December 17, 1834, 7 Stat. 469; Treaty of March 26, 1836, 
7 Stat. 4'90; Treaty of March 29, 1836, 7 Stat. 498; Treaty of April 11, 
1836, 7 Stat. 499 ; Treaty of April 22, 1836, 7 Stat. 500; Treaty of April 
22, 1836, 7 Stat. 501; Treaty of August 5, 1836, 7 Stat. 505; Treaty of 
September 20, 1836, 7 Stat. 513; Treaty of September 22, 1836, 7 Stat. 
514; Treaty of September 23, 1836, 7 Stat. 515; Treaty of February 11, 
1837, 7. Stat. 532. 

461 7 Stat. 532. 
462 Treaty of November 3, 1804, 7 Stat. 84. 
463 Abel, op. cit., pp. 388-389. 
464 7 Stat. 229. Interpreted in Mat·sh v. Brooks, 8 How. 223, 231, 232 

(1850). 
465 7 Stat. 272. Construed in Beecher v. Wetherby, 95 U.S. 517 (1877). 

To this treaty the Sioux and the Chippewas, Menominie, Ioway, Winne
bagoe, and a portion of the Ottawa, Chippewa, and Potawattomie tribes 
were also parties. 

On October 21, 1837, by . a treaty with the Sacs and Foxes of Mis
souri, 7 Stat. 543, the right or interest to the country described in the 

·second article and recognized in the third article of this treaty, was 
ceded to the United States together with all claims or interests under 
the treaties of November 3, 1804, 7 Stat. 84; August 4, 1824, 7 Stat. 229; 
July 15, 1830, 7 Stat. 328; and September 17, 1836, 7 Stat. 511. 

•as 7 Stat. 328 . . 
461 Abel, op. cit., p. 391. 
w Treaty of September 15, 1832, 7 Stat. 370. 

amount of territory "to be held as other Indian lands are held." 
At about the same time, the Quapaws were concentrated in 

the northeast corner of the Indian territory.471 This was done 
because of the failure of the original plan 472 to confine them to 
lands occupied by the Caddo Indians.473 

It is not to be assumed that during this period treaty-makers 
were occupied with "removal" to the exclusion of all else. In 
fact, until 1828, the number of treaties negotiated solely for the 
purpose of extinguishing aboriginal title to land predominated.474 

Even during the years 1828- 40 when the migration program was 
at its height, treaties were concluded with the Otoes and Mis
sourias.475 Pawnees,476 Menominees,477 the Miamis,478 (3 treaties.) 
the Wyandots,470 the United Nations of Chippewas, Ottawa, and 
Potawatamie Indians, 480 Ioways/81 Yankton Sioux,482 Sioux,483 and 

460 Treaty of September 21, 1832, 7 Stat. 374. 
470 Treaty of September 26, 1833, 7 Stat. 431. 
471 Treaty of May 13, 1833, 7 Stat. 424. 
472 Treaty of November 15, 1824, 7 Stat. 232. 
473 The lands given them by the Caddoes proved very poor, hence th!'Y 

returned to their old home in Arkansas. (Preamble, Treaty of May 13, 
1833, 7 Stat. 424,) 

It should be noted that by Treaty of July 1, 1835, the Caddo Indians 
(7 Stat. 470) agreed to removal in these terms: "* * * promise to 
remove at their own expense out of the boundaries of the United States 
* * * and never more return to live settle or establish themselves as a 
nation tribe or community of people within the same." 

474 There are 21 of these which have not been noted before: Treaty of 
September 29, 1817, with Wyandot, Seneca, etc., 7 Stat. 160; Treaty of 
September 17, 1818, with Wyandot, Seneca, etc., 7 Stat. 178; Treaty of 
September 20, 1818, with Wyandots, 7 Stat. 180; Treaty of October 2, 
1818, with Wea Tribe, 7 Stat. 186 (''The United States, by treaty with 
the Delaware Indians in 1818, agreed to provide a country for them to 
reside in." United States v. Stone, 2 Wall. 525 (1864)) ; Treaty of Octo
ber 6, 1818, with Miame Nation, 7 Stat. 189; Treaty of September 24, 
1819, with Chippewa Nation, 7 Stat. 203 ; Treaty of June 16, 1820, with 
Chippeway Tribe, 7 Stat. 206 (7 Stat. 203 and 7 Stat. 206, construed in 
Chippewa Indians of Minnesota v. United States, 301 U. S. 358, 360 
(1937)) ; Spalding v. Ohandler, 160 U. S. 394, 403 (1896) ; Treaty of July 
6, 1820, with Ottawa and Chippewa Nations, 7 Stat. 207; Treaty of 
August 11, 1820, with Wea Tribe, 7 Stat. 209 ; Treaty of August 5, 1826, 
with Chippewa Tribe, 7 Stat. 290; Treaty of October 23, 1826, with Miami 
Tribe, 7 Stat. 300 ; Treaty of August 11, 1827, with Chippewa, Menomonie, 
and Winebago Tribes, 7 Stat. 303 ; Treaty of August 24, 1818, with 
Quapaw Nation, 7 Stat. 176; Treaty of September 25, 1818, with Great 
and Little Osage Nation, 7 Stat. 183; Treaty of June 2, 1825, with Great 
and Little Osage Nation, 7 Stat. 240, construed in Holden v. Joy, 17 Wall. 
211, 245 (1872) ; Treaty of August 10, 1825, with Great and Little Osage 
Nations, 7 Stat. 268; Treaty of June 3, 1825, with Kansas Nation, 7 Stat. 
244 (construed in Jones v. Meehan, 175 U. S. 1 (1899); Smith v. Stevens, 
10 Wall. 321, 325 (1870) ; State of Missouri v. State of Iowa, 7 How. 660 
(1849)) ; Treaty of November 7, 1825, with Shawonee Nation, 7 Stat. 284; 
Treaty of September 25, 1818, with Peoria, Kaskaskia, etc., 7 Stat. 181 ; 
Treaty of February 11, 1828, with Eel River or Thorntown party of Miami 
Indians, 7 Stat. 309. 

475 Treaty of September 21, 1833, 7 Stat. 429. 
476 Treaty of October 9, 1833, 7 Stat. 448. 
477 Treaty of October 27, 1832, 7 Stat. 405. This modified the treaty 

concluded February 8, 1831, 7 Stat. 342, and provided for a grant of land 
to the Stockbridge, Munsee and Brothertown Indians, and New York 
Indians. Later the Stockbridge Indians migrated west under the terms 
of the Treaty of September 3, 1839, 7 Stat. 580. 

478 Treaty of October 23, 1834, 7 Stat. 458; Treaty of November 6, 1838, 
7 Stat: 569 ; Treaty of November 28, 1840, 7 Stat. 582. 

479 Treaty of April 23, 1836, 7 Stat. 502. 
48() Treaty of July 29, 1829, 7 Stat. 320. 
481 Treaty of October 19, f838, 7 Stat. 568. 
482 Treaty of October 21, 1837, 7 Stat. 542. 
48a Treaty of September 29, 1837, 7 Stat. 538. 
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Great and Little Osage Indians,48
' providing for a considerable 

restriction of their ancient domains. A series of treaties were 
also negotiated about 1825 by Brig. Gen. Henry Atkinson of the 
United States Army and Benjamin O'Fallon, Indian agent, which 
dealt only with problems of trade and friendship.485 

F. TRIBER OF THE FAR WEST: 1846-54 

In the late summer of 1846, war having been declared with 
Mexico,486 General Philip Kearney in command, the Army of the 
West advanced into New Mexico. 

Without doing battle New Mexico's governor fled, leaving 
Kearney in control of the province.!87 Following the cession of 
the province to the United States by the Treaty of Guadalupe 
Hidalgo, of February 2, 1848,487

a a treaty of peace with the 
Navaho Indians who inhabited that region was concluded in 
1849.488 

Two months later, December 30, 1849, another far western 
tribe, the Utahs, signed a treaty,489 and the period of negotiating 
with the Indians who roamed through the area acquired from 
Mexico and the Oregon Territory may be said to have opened.490 

To Fort Laramie in the early autumn of 1851 came a great 
number of Sioux, Cheyenne, Arapaho, Crow, Assiniboine, Gros 
Ventre, Mandan, and Aricara. After several davs of conference 
Indian agent Thomas Fitzpatrick secured their. signatures to ~ 
treaty in which the natives promised peace, acknowledged cer
tain boundaries and agreed to recognize the right of the United 
States to erect posts and maintain roads within their territory.491 

This treaty was never formally proclaimed by the President 
and because of this its validity was challenged in Roy v. United 
States and Ogallala Tribe of Sioum Indians.492 The Court of 
Claims examined the circumstances, found that the treaty had 
been acted upon by Congress, and referred to in subsequent 
agreements, and held that proclamation was not necessary to 
give it effect and that both parties were bound by the covenant 
from the date of its signature. 

In the meantime the discovery of gold in California had 
caused the migration westward to assume the proportions of a 

484 Treaty of January 11, 1839, 7 Stat. 576. 
485 Treaty of June 9, 1825, with Poncar Tribe, 7 Stat. 247; Treaty of 

June 22, 1825, with Teton, Yancton, and Yahctonies Bands of Sioux Tribe 
7 Stat. 250 ; Treaty of July 5. 1825, with Sioune and Ogallala Tribe, 7 
Stat. 252; Treaty of July 6, 1825, with Chayenne Tribe, 7 Stat. 255; 
Treaty of July 16, 1825, with Hunkpapa Band of Sioux, 7 Stat. 257 ; 
Treaty of July 18, 1825, with Ricara Tribe, 7 Stat. 259; Treaty of July 
30, 1825, with Belantse-etoa or Minnetsaree Tribe, 7 Stat. 261 ; Treaty of 
July 30, 1825, with Mandan Tribe, 7 Stat. 264; Treaty of September 26 
1825, with Ottoe and Missouri Tribe, 7 Stat. 277 ; Treaty of September 30, 
1825, with Pawnee Tribe, 7 Stat. 279; Treaty of October 6, 1825. with 
Maha Tribe. 7 Stat. 282. 

486 Act of May 13, 1846, 9 Stat. 9, and Presidential Proclamation 
Appendix No. 2, 9 Stat. 999. ' 

487 The province was taken in the name of the United States on August 
22, 1846, and Kearney was made governor. Wise, The Red Man in the 
New World Drama (1931), p. 408. 

487a 9 Stat. 922. See Chapter 20, sec. 3. 
488 Treaty of September 9, 1849, 9 Stat. 974. Article 2 states "That 

from and after the signing of this treaty, hostilities between the con
tracting parties shall cease, and perpetual peace and friendship shall 
exist * * *." 

489 Treaty of December 30, 1849, 9 Stat. 984. 
400 An agreement with the Comanche, Ioni, Anadaca, Caddo, etc., on 

May 15, 1846, 9 Stat. 844, negotiated in Texas shortly after the Republic 
bad become a member of the Union actually antedates these. The first 
articles of all three agreements acknowledge the jurisdiction of the 
United States. 

491 Treaty of September 17, 1851, 11 Stat. 749. Three of these tribes
t~e Assiniboi_nes, the Arapahoes, and the Gros Ventres-were treating 
With the Umted States for the first time. See Rept. Comm. Ind. Aff. 
(1852), pp. 299-300. 

492 45 c. Cis. 177 (1910). 

stampede. Soon this newly admitted state was faced with the 
familiar problem of keeping available for preemption purposes 
an ample supply of public land. An equally familiar solution 
was quickly decided upon. Congress appropriated $25,000 and 
dispatched commissioners to treat with the California Indians 
regarding the territory they occupied.493 

Some 18 treaties with 18 California tribes were negotiated 
by these federal agents in 1851. All of them provided for a 
surrender of native holdings in return for small reservations of 
land elsewhere. Other stipulations made the Indians subject to 
state law.494 

When the terms of these various agreements became known the 
California State Legislature formally protested the granting of 
any lands to the Indians. The reasons for this opposition were 
reviewed by the President and the Secretary of the Interior, and 
finally a number of months after the agreements had been nego
tiated they were submitted to the Senate of the United States for 
ratification. This was refused on July 8, 1852.495 

The Indians, however, had already begun performance of their 
part of the agreement. Urged by government officials to antici
pate the approval of the treaties they had started on the journey 
to the proposed reservations. Now they found themselves in the 
unfortunate position of having surrendered their homes for lands 
which were already occupied by settlers and regarding which the 
Federal Government showed no willingness ta take action. This 
situation was never remedied unless the creation in the 1920's 
of several small reservations for the use of these Indians can 
be said to have done so.496 

In 1852 the Apaches, occupying portions of the territory relin
quished by Mexico, were invited to a Treaty Council at Santa Fe, 
New Mexico. They came and duly promised perpetual peace 
(Art. 2) with the United States.497 They also engaged (Art. 5) to 
refrain from warlike incursions into Mexico. 

The following year the Comanches, Kiowas, and Apaches met 
at Fort Atkinson. An agreement very similar in substance to 
the Santa Fe Treaty was concluded July 27, 1853.498 

Although the number of families traveling the Oregon trail 
had increased steadily during the 40's, no agreements were made 
with the Indians of the territory until 1853. Then, in September 
of that year, the Rogue River Indians signed a treaty with the 
United States providing for a substantial cession of land (Art. 1) 
from which a certain portion was to be reserved for a temporary 
home until such time as a permanent residence should be desig
nated by the President of the United States (Art. 2) .409 A similar 
arrangement was made with another Oregon tribe, the Cow 
Creek Band, on September 19, 1853.500 

While these first treaties were being signed with the Indian 
tribes of the Far West, agreements with other tribes were being 
negotiated. Eight treaties 501 providing for territorial cessions 

498 Act of September 30, 1850, 9 Stat. 544, 558. 
1194 Wise, op. cit., p. 419. 
119~ Ibid., pp. 421-425. 

• 
4~ I~i~., p. 426. Of. Act of May 18, 1028, 41) Stat. 602, conferring 

JUnsdJctwn over California Indian claims upon Court of Claims. 
497 Treaty of July 1, 1852, 10 Stat. 979. 
498 Treaty of July 27, 1853, 10 Stat. 1013. 
' 99 Treaty of September 10, 1853, 10 Stat. 1018. Construed in Ross 

Em'r v. United States and Rogue River Indians, 29 C. Cis. 176 (1894)~ 
By _the treaty of Nov:mber 15, 1854, 10 Stat. 1119, the Rogue River 
Indians agreed to permit other tribes and bands, under certain conditions 
to reside on their ref'ervation (Art. 1). ' 

500 Treaty of SeptPmller 19, 1853, 10 Stat. 1027. 
1501 Treaty of Janua~y 14, ~846, with Kansas Tribe, 9 Stat. 842 ; Treaty 

of August 2, 1847, with Chippewa of the Mississippi and Lake Superior, 
9 S~at. 904; Treaty of August 21, 1847, with Pillager Band of Chippewa 
Indians, 9 Stat. 908; Treaty of August 6, 1848, with Pawnees, 9 Stat. 
949; Treaty of April 1, 1850, with Wyandot Nation of Indians, 9 Stat. 
987; Treaty of July 23, 1851, with Sioux-Sisseton and Wahpeton Bands 
10 Stat. 949. ' 
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and 10 treaties 502 stipulating for removal of the Indians to unoc
cupied land were signed during these years. 

G. EXPERIMENTS IN ALLOTMENT:~03 1854-61 

On March 24, 1853, George W. Manypenny, of Ohio, became 
Commissioner of Indian Affairs. The new official was desig
nated by the President to enter into negotiations with the tribes 
west of the states of Missouri and Iowa for white settlement on 
their land, and extinguishment of their title.504 

His first success in this connection was with the Ottoes and 
Missourias on March 15, 1854.505 Article 6 of the instrument 
signed on that occasion provides: 

The President may, from time to time, at his discretion, 
cause the whole of the land herein reserved * * * 
to be surveyed off into lots, and assign to such Indian or 
Indians of said confederate tribes, as are willing to avail 
[themselves] of the privilege, and who will locate on the 
same as a permanent home, if a single person over twenty
one years of age, one eighth of a section; to each family 
of two, one quarter section ; to each family of three and 
not exceeding five, one half section ; to each family of 
six and not exceeding ten, one section ; and to each family 
exceeding ten in number, one quarter section for every 
additional five members. And he may prescribe such rules 
and regulations as will secure to the family, in case of 
the death of the head thereof, the possession and en
joyment of such permanent home and the improvements 
thereon. And the President may, at any time in his dis
cretion, after such person or family has made a location 
on the land assigned for a permanent home, issue a 
patent to such person or family for such assigned land, 
conditioned that the tract shall not be aliened or leased 
for a longer term than two years ; and shall be exempt 
from levy, sale, or forfeiture, which conditions shall 
continue in force until a State constitution embracing 
such land within its boundaries shnll have been formed, 
and the legislature of the State shall remove the restric· 
tions. And if any such person or family shall at any time 
neglect or refuse to occupy and till a portion of the land 
assigned, and on which they have located, or shall rove 
from place to place, the President may, if the patent shall 
have been issued, revoke the same, or if not issued, cancel 
the assignment, and may also withhold from such person 
or family, their proportion of the annuities or other moneys 
due them, until they shall have returned to such permanent 
home, and resumed the pursuits of industry ; and in default 
of their return, the tract may be declared abandoned, and 
thereafter assigned to some other person or family of such 
confederate tribes, or disposed of as is provided for the 
disposal of the excess of said land. And the residue of 
the land hereby reserved, after all the Indian persons 
or families of such confederate tribes shall have had as
signed to them permanent homes, may be sold for their 
benefit, under such laws, rules, or regulations as may 
hereafter be prescribed by the Congress or President of 
the United States. No State legislature shall remove the 
restriction herein provided for without the consent of 
Congress. 

This treaty, like many other treaties negotiated during the 
administration of Commissioner Manypenny, included a clause 

502 Treaty of November 28, 1840, with Miami, 7 Stat. 582; Treaty of 
March 17, 1842, with Wyandot, 11 Stat. 581 ; Treaty of October 4, 1842, 
with Chippewa Indians of the Mississippi and Lake Superior, 7 Stat. 591 ; 
Treaty of October 11, 1842, with Sac and Foxes, 7 Stat. 596 ; Treaty of 
June 5 and 17, 1846, with Pottowautomie, 9 Stat. 853; Treaty of October 
18, 1848, with Menomonee, 9 Stat. 952 ; Treaty of November 24, 1848, 
with Stockbridge, 9 Stat. 955; Treaty of March 15, 1854, with Ottoes 
and Missourias, 10 Stat. 1038. 

Doa Prior to 1854, several treaties were signed which provided for 
the allotment of lands. See Chapter 11, sec. 1A ; Chapter 8, sec. 2A1. 
Several early treaties used the words "allot" and "allotted" but they 
referred to the assignment o:t lands to groups of Indians. Kinney, A 
Continent Lost-A Civilization Won (1937), pp. 82--83. 

504 Rept. of the Comm. of Ind. Aff. (1853), p. 249. 
1105 Treaty of March 15, 1854, 10 Stat. 1038. 

(Art. 3) by which the Indians relinquished all claims to moneys 
due under earlier treaties. The policy of paying Indians for 
lands by means of permanent annuities, which had involved the 
conservation of the Indian estate, was thrown into discard, 
and there was substituted a policy of quick distribution of tribal 
funds, parallel to the quick distribution of tribal lands which 
allotment entailed. Underlying this policy of quick distribu
tion was the assumption that tribal existence was to be brought 
to an end within a short time. 

On March 16, 1854, an agreement similar in its recitals regard
ing allotments was concluded with the Omahas.606 

A third treaty providing for the individualization of land 
holdings was signed by the Shawnee Indians on May 10, 1854.507 

The terminology used in. this instrument varies somewhat from 
that of the preceding treaties. Instead of the provision that-

"The President may, from time to time * * * cause 
* * * to be surveyed off into lots, and to assign", 

article 2 holds that 

all Shawnees * * * shall be entitled to * * * 
two hundred acres, and if the head of a family, a quantity 
equal to two hundred acres for each member of his or 
her family * • •. 

Detailed provisions are also included for the assignment of 
individual holdings to intermarried persons, minors, orphans, 
adopted persons and incompetents, the latter to have the selec
tion made by some disinterested person or persons appointed by 
the Shawnee Council and approved by the United States Com
missioner. Further, article 8 provides that "competent" Shaw
nees shall receive their share of the annuity in money, but that 
that of the "incompetent" Indians "shall be disposed of by the 
President" in the manner best calculated to promote their inter
ests, the Shawnee Council being first consulted with respect to 
such persons. 

Six treaties ~s stipulating allotment of land in severalty were 

506 Treaty of March 16, 1854, 10 Stat. 1043. Construed in United 
States v. Celestine, 215 U. S. 278 (1999) ; United States v. Sutton, 215 
U. S. 291 (1909); United States v. Payne, 264 U. S. 446 (1924). By 
the terms of this agreement the United States under certain conditions 
agreed to pay the Indians $881,000 for land ceded (Arts. 4 and 5). Later 
it was contended by the Omaha Tribe in a case argued before the Court 
of Claims in 1918 that although the cession had been made, the Govern
ment had :tailed to pay anything. This the Government admitted but 
contended that the Omaha Indians did not own and did not have the 
right to make a cession thereof. In finding for the plaintiff the court 
said: "At the time the treaty was made the United States recognized 
the Omahas as having title to this land north of the due-west line, and 
specifically promised to pay for it. • • • the defendants can not now 
be heard to say that the Indians did not own the land when the treaty 
was made and had no right to make a cession of it." Omaha Tribe v. 
United States, 53 C. Cis. 549, 560 (1918), mod. 253 U. S. 275, 55 c. 
Cis. 521. 

51n Treaty of May 10, 1854, 10 Stat. 1053. Construed in Walker v. 
Henshaw, 16 Wall. 436 (1872) ; United States v. Black{eather, 155 U. S. 
180, 186-187 (1894); Jones v. Meehan, 175 U. S. 1 (1899); Blackteather 
v. United State8, 190 U. S. 368 (1903) ; and Dunbar v. Greene, 198 U. S. 
166 (1905). Commenting on this treaty, the Supreme Court declared: 
The treaty of 1854 left the Shawnee people a united tribe, with a declara
tion of their dependence on the National government for protection and 
the vindication of their rights. Ever since this their tribal organization 
has remained as it was before. * • • While the general government 
has a superintending care over their interests, and continues to treat with 
them as a nation, the State of Kansas is estopped from denying their 
title to it. She accepted this status when .she accepted the act admitting 
her into the Union. Conferring rights and privileges on these Indians 
cannot affect their situation, which can only be changed by treaty stipu
lation, or a voluntary abandonment of their tribal organization. As long 
as the United States recognizes their national character they are under 
the protection' of treaties and the laws of Congress, and their property 
is withdrawn from the operation of State laws. 
The Kansas Indians, 5 Wall. 737, 756-757 (1866). 

508 Delawares, Treaty of May 6, 1854, 10 Stat. 1048; Ioways, Treaty of 
May 17, 1854, 10 Stat. 1069; Sacs and Fox of tile Missouri, Treaty of 
May 18, 1854, 10 Stat. 1074; Kickapoos, Treaty of May 18, 1854, 10 
Stat. 1078; Kaskaskias, Peorias, etc., Treaty of May 30, 1854, 10 Stat. 
1082; Miamis, Treaty of June 5, 1854, 10 Stat. 1093. 
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concluded by Commissioner Manypenny in the next 2 months. 
In one of these, provision is made for the setting up of a perma
nent fund with the proceeds from the sale of the lands ceded 
by the Indians. The United States is charged with the duty of 
administering this fund. The extent of this obligation was de
termined by the Court of Claims which held in the Delaware 
Tribe v. The United States that the intended trust related to the 
preservation of the principal received from the sale of the lands 
and could not be considered, as the Delaware Tribe claimed, an 
obligation to maintain unimpaired the face value of the securities 
in which the principal had been first invested.509 

In the autumn of 1854 the Chippewa of Lake Superior became 
a party to a treaty providing for the allotment of land to indi
vidual Indians by the President at his discretion, and with the 
power to make 

Commissioner of Indian Affairs. None of the land thus assigned 
and patented is subject to taxation for a period of 5 years. 

In February of 1855, the Chippewa of Minnesota and the Win
nebago signed treaties 512 ceding their territorial holdings but 
out of which there is "reserved" and "set apart" for the Chippe
was and "granted" for the Winnebagos land for a permanent 
home. Further, the President is authorized whenever he deems 
it advisable to allot their lands in severalty. 

The tribes of the Far West were not overlooked in this burst 
of treaty-making activity. In the closing months of 1854 and the 
opening days of the following year six treaties 513 were negotiated 
with the Indians of Oregon, the various tribes of the Puget Sound 
region, etc. All of these provided for the allotment of land in 
severalty and for reservations of territory described by such 
phrases as "such portions * * * as may be assigned to 

* * * rules and regulations, respecting the disposi- them," "shall be held * * * as an Indian reservation," and 
tion of the lands in case of the death of the head of a "district which shall be designated for permanent occupancy." 
family, or single person occupying the same, or in case Seven more treaties providing for the assignment of land to in-
of its abandonment by them.

510 
dividual Indians were negotiated during Commissioner Many-

Article 2 also provides for the patenting of 80 acres to each penny's administration, which ended in 1857. All of these feu
mixed blood over 21 years of age. ture extensive land cessions with certain areas either "set apart 

The Wyandot treaty concluded January 31, 1855 5u is particu- as a residence * * *" or "held and regarded as an Indian 
larly interesting. The first article stipulates that tribal bands reservation" or "reserved * * * for the use and occupa-

are dissolved, declares the Indians to be citizens of the United tion." 
614 

James W. Denver, Charles E. Mix, and Alfred B. Greenwood, States and subject to the laws thereof and of the territory of 
who successively held the position of Commissioner of Indian 

Kansas, although those who wish to be exempted from the im- Affairs until the outbreak of the Civil War, were likewise com-
mediate operation of such provisions shall have continued to mitted to a treaty policy providing for allotment in severalty. 
them the assistance and protection· of the United States. Article Under their auspices seven such agreements 513 were negotiated. 
2 provides for the cession of their holdings to the United States These instruments in form and substance differ little from those 
stipulating the "object of which cession is, that the said lands of the Manypenny administration. 
shall be subdivided, assigned, and reconveyed, by patent, in fee 
simple, in the manner hereinafter provided for, to the individuals H. THE CIVIL WAR: 1861-65 
and members of the Wyandott nation, in severalty." Articles 
4 and 5 provide for the most detailed method of allotment yet The four years of conflict between the states had its effect on 
encountered, in which three commissioners, one from the United the various Indian tribes. Violence and bloodshed had become 
States and two from the Wyandott nation, were to make a dis- commonplace and several Indian tribes seized the occasion to 
tribution of lands to certain specified classes of individuals. accompany demands upon the Federal Government with a dis
Patents are then to issue containing an absolute and uncondi- play of force.516 This was particularly the case in Minnesota. 
tional grant of fee simple to those individuals listed as "compe
tent" by the commissioners, but for those not so listed the pat
ents will contain certain restrictions and may be withheld by ihe 

509 72 C. Cis. 483 (1931). 
For opinion that a patent under Art. 13 should issue to Christian 

Indians but it may be restricted by act of Congress after issue unless the 
effect would be to invalidate title of bona fide purchaser; that title of 
Christian Indians will not be vested in the Indians comprising the tribe 
called by that name as tenants in common, but in the tribe itself or the 
nation; see 9 Op. A. G. 24 (1857). And see Chapter 15, sec. 1A. 

510 Treaty of September 30, 1854, Art. 3, 10 Stat. 1109: Construed in 
Fee v. Brown, 162' U. S. 602 (1896) ; Wisco,n8in v. Hitchcock, 201 U. S. 
202 (1906) ; Chippewa Indians of Minnesota v. United States, 301 U. S. 
358 (1937) ; and Minnesota v. United S'tates, 305 U. S. 382 (1939). 

The President is empowered by Art. 3 to issue patents with "such re
strictions of the power of alienation as he may see fit to impose." A 
stipulation that the patentee and his heirs shall not sell, lease, or in 
any manner alienate said tract without the consent of the President of 
the United States is within the meaning of this Article. United States 
v. Raiche, 31 F. (2d) 624 (D. C. W. D. Wis., 1928). Moreover such re
strictions extend to the timber on the land as well as the land itself. 
Starr v. Campbell, 208 U. S. 527 (1908). 

The court in holding that state fish and game laws have no application 
to the Bad River Reservation because federal laws are exclusive also 
called attention to Art. 11 of the above treaty which gave the right to 
bunt and fish on lands ceded until otherwise ordered by the President. 
In re Blackbird, 109 Fed. 139 (D. C. W. D. Wis., 1901). 

511 Treaty of Januar¥ 31, 1855, 10 Stat. 1159. Construed in Goud;y v. 
Meath, 203 U. S. 146, 149 (1906) (power of voluntary sale granted; 
land withheld from taxation o:r forced alienation) ; Walker v. Henshaw, 
16 Wall. 436, 441 (1872) ; S'chrimpscher v. Stockton, 183 U. S. 290 
(1902); Conley v. Ballinger, 216 U. S. 84 (1910). 

1112 Treaty of February 22, 1855, 10 Stat. 1165. Construed in United 
States v. Mille Lao Band of Chippewa Indians, 229 U. S. 498, 500, 501 
(1913) ; United StateS' v. First National Bank, 234 U. S. 245, 261 (1914) 
(dealing with rights of mixed blood Chippewas) ; Johrbson v. Gearlds, 234 
U. S. 422, 437 (1914) (discussing liquor provisions) ; United States v. 
M'innesota, 270 U. S. 181 (1926) ; and Chippewa Indians of Minnesota v. 
United States, 301 U. S. 358 (1937). Treaty of February 27, 1855, 10 
Stat. 1172. 

513 Treaty with the Umpqua, etc., of November 29, 1854, 10 Stat. 1125; 
Treaty with the Chasta, etc., of November 18, 1854, 10 Stat. 1122; 
Treaty with the Willamette, of January 22, 1855, 10 Stat. 1143; Treaty 
with the Wyandott, January 31, 1855, 10 Stat. 1159; Treaty with the 
Nisqually, etc., December 26, "185'4, 10 Stat. 1132; Treaty with the 
Mississippi Chippewa, February 22, 1855, 10 Stat. 1165, 

514 Treaty of June 9, 1855, with Walla-Wallas, Cayuses, and Umatilla 
Tribes, 12 Stat. 945; Treaty of June 25, 1855, with Indians in middle Ore
gon, 12 Stat. 963; Treaty of June 9, 1855, with Yakamas, 12 Stat. 951; 
Treaty of June 11, 1855, with Nez Perces, 12 Stat. 957; 'l'reaty of July 
16, 1855, with Flatheads, etc., 12 Stat. 975 ; Treaty of July 31, 1855, with 
Ottawas and Chippewas, 11 Stat. 621; Treaty of August 2, 1855, with 
Chippewas, 11 Stat. 633. 

~>15 Mendawakanton and Wahpakoota Bands of Sioux, Treaty of June 
19, 1858, 12 Stat. 1031; Sisseeton and Wahpaton Bands of Sioux, Treaty 
of June 19, 1858, 12 Stat. Hi37; Winnebago, Treaty of April 15, 1859, 12 
Stat. 1101 ; Swan Creek Chippewas and Christian Indians, Treaty of 
July 16, 1859, 12 Stat. 1105; Sacs and Foxes, Treaty of October 1, 1859, 
15 Stat. 467; Kansas Indians, Treaty of October 5, 1859, 12 Stat. 1111; 
Delawares, Treaty of May 30, 1860, 12 Stat. 1129. 

516 However severa1 treaties of allotment were negotiated during tb.is 
period. Treaty of March 13, 1862, with Kansas Indians, 12 Stat. 1221; 
Treaty of June 24, 1862, with Ottawas, 12 Stat. 1237; Treaty of June 
28, 1862, with Kickapoos, 13 Stat. 623; Treaty of June 9, 1863, with 
the Nez Perce, 14 Stat. 647; Treaty of October 14, 1864, with the 
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where in the summer of 1862, the Sioux of the Mississippi par
ticipated in a general unsuccessful uprising against the whites.517 

While no treaty negotiations were attempted with the Sioux 
of that state, the Chippewas were called to a series of treaty 
councils in 1863 and 1864. Here their signatures were secured 
to treaties providing for removal and allotment of land in 
severalty. 518 

In the Far West the United States succeeded in making 
treaties at Fort Bridger,519 Box Elder 620 and Tuilla Valley 521 in 
the Utah Territory and at Ruby Valley 522 in the Nevada Terri
tory with the Shoshonees; at Lapwai in the Territory of Wash
ington with the Nez Perce; 523 at Cosnejos in the Colorado Ter
ritory with the Utahs; 52

' and at Klamath Lake in Oregon with 
the Klamath Indians.525 The last mentioned were negotiating 
with the United States for the first time and Article 9 of the 
agreement signed by them included the very broad stipulation 
then being inserted in many treaties that 

* * * They will submit to and obey all laws and regu
lations which the United States may prescribe for their 
government and conduct. 

I. POST CIVIL WAR TREATIES: 1865-71 

The years immediately after the close of the Civil War were 
filled with Indian councils and conferences. Usually these par
leys resulted in the signing of treaties in which mutual pledges 
of amity and friendship were prominent and frequent. 

In October of 1865 the Cheyenne and Arapah0,626 the Apache, 
Cheyenne, and Arapaho,527 the Comanche and Kiowa 628 met with 
Army officers Sanborn and Harney and signed treaties prom
ising that peace would hereafter be maintained. A few days 
later eight tribes of Sioux at Fort Sully made the same 
promise.529 

Klamaths, 16 Stat. 707. In audition , an agreement amendatory of the 
Treaty of October 5, 1859, 12 Stat. 1111 was entered into with the 
Kansas Indians, Treaty of March 13, 1862, 12 Stat. 1221. Also see 
Chapter 8, sec. 11. 

517 Seymour, Story of the Red Man (1929) 268-287. 
518 Treaty of March 11, 1863, with Chippewa of the Mississippi and 

the Pillager and Lake Winibigoshish Bands, 12 Stat. 1249; Treaty of 
October 2, 1863, with Red Lake and Pembina Bands of Chippewa, 13 
Stat. 667; Treaty of .April 12, 1864, with Red Lake and Pembina Bands 
of Chippewa, 13 Stat. 689; Treaty of May 7, 1864, with Chippewa of 
the Mississippi and the Pillager and Winnebagoshish Bands, 13 Stat. 
693; Treaty of October 18, 1864, with Chippewa of Saginaw, Swan 
Creek, and Black River, 14 Stat. 657. 

510 Treaty of July 2, 1863, with Eastern Bands of Shoshonee Indians, 
18 Stat. 685. 

520 Treaty of July 30, 1863, with Northwestern Bands of Shoshonee 
Indians, 13 Stat. 663. 

521 Treaty of October 12, 1863, with Shoshone-Goship Bands, 13 
Stat. 681. 

Immediately after the close of war, commissioners repre
senting the President of the United States, appeared among the 
Five Civilized Tribes. Some of these Indians had been openly 
sympathetic with the rebel cause, even entering into treaties with 
the Confederacy. This action was seized upon by the commis
sioners as an indication of disloyalty; and a treaty negotiated in 
1865 with the Creeks, Cherokees, Choctaws, Chickasaws, Osage, 
Seminoles, Senecas, Shawnee, and Quapaw tribes opens with 
the statement that the Indians by their defection had become 
liable to a forfeiture of all the guarantees which the United 
States had previously made to them.530 

While this treaty was never ratified, the principle announced 
undoubtedly colored subsequent negotiations and is reflected in 
the treaties of 1866 with the Seminoles,531 Choctaws and Chicka
saws,532 Creeks,533 and Cherokees.sa.~ These agreements provide, 
among other things, for the surrender of a considerable portion 
of the territory occupied by the Indians; they pledge peace, gen
eral amnesty, the abolition of slavery, and the assurance of civil 
and property rights to freedmen, and acknowledge a large meas
ure of control by the Federal Government over the affairs of the 
tribes. 

The summer of 1867 found the Plains still in the grip of the 
Sioux War. Moreover, the Cheyenne and Arapaho, the Coman-
che and Kiowa had joined the belligerents, carrying hostilities 
over a wide area. 

The Indian Peace Commission,535 composed of civilians and 
Army officers appointed "to investigate the cause of the war 
and to arrange for peace," 636 was successful in part. At 
Medicine Lodge Creek in Kansas, the Kiowa, Comanche, and 
Apache ; 537 and the Arapaho and Cheyenne 538 promised peace, the 
abandonment of the chase, and the pursuit of the habits of 
civilized living. 

In the summer of 1868, many Sioux, together with a scattering 
of Cheyenne and Arapaho warriors, renewed hostilities, which 
were terminated by the treaty of April 29, 1868.539 A month later 
the Crows~ and the Northern Arapaho and Cheyenne Ml put an 
end to hostilities in two agreements concluded May 7, 1868, and 

Stat. 727; Sans Arc Band of Sioux, Treaty of October 20, 1865, 14 
Stat. 731; Onkpahpah Band of Sioux, Treaty of October 20, 1865, 
14 Stat. 739 ; Yanktonai Band of Sioux, Treaty of October 20, 1865, 
1-.1: Stat. 735 ; Upper Yanktonai Band of Sioux, Treaty of October 28, 
1865, 14 Stat. 743; O'Gallala Band of Sioux, Treaty of October 28, 1865,. 
14 Stat. 747; Lower Brule Band of Sioux, Treaty of October 14, 1865, 
14 Stat. 699. · · 

The peace established by these agreements was a fleeting one. War 
continued with the Sioux save for a brief interruption for 2 years 

522 Treaty of October 1, 1863, with Western Bands of Shoshonee In- thereafter. 
dians, 18 Stat. 689. Art. 6 of the treaty recites: 53° Kinney, op. cit., p. 157. 

The said bands agree that whenever the President of the United 
States shall deem it expedient .for them to abandon the roaming 
life. which they now lead, and become herdsmen or agricul
tm·ists, 1te is hereby authorized to make such reservations for 
their use as he may deem necessary within the country above 
described ; and they do also hereby agree to remove their camps 
to such reservations as he may indicate, and to reside and 
remain therein. 

Art. 6 of the treaty with the Shoshone-Goship Bands (see fn. 521, 
supra) is similar. 

531 Treaty of March 21, 1866, 14 Stat. 755. 
532 Treaty of April 28, 1866, 14 Stat. 769. 
53a Treaty of June 14, 1866, 14 Stat. 785. 
534 Treaty of July 19, 1866, 14 Stat. 799. 
63s Established by Act of July 20, 1867, 15 Sta,t. 17. 
538 Report of the Commissioner of Indian Affairs, 1868, p. '4. 
537 Treaty of October 21, 1867, 15 Stat. 581 ; Treaty of October 21, 
1867, 15 Stat. 589. 
538 Treaty of October 28, 1867, 15 Stat. 593. 

523 Treaty of June 9, 1863, with the Nez Perce, 14 Stat. 647. 639 Treaty of April 29, 1868, 15 Stat. 635. By the Sioux treaty, the 
United States agreed that for every 30 children (of the said Sioux tribe 
who can be induced or compelled to attend school) a house should be 

Moadoc tribes provided and a teacher competent to teach the elementary branches 

52' Treaty of October 7, 1863, with Tabeguache Band of Utahs, 13 
Stat. 673. 

625 Treaty of October 14, 1864, with Klamath and 
and Yabooskin Band of Snake Indians, 16 Stat. 707. 

526 Treaty of October 14, 1865, 14 Stat. 703. 
627 Treaty of October 17, 1865, 14 Stat. 713. 
528 Treaty of October 18, 1865, 14 Stat. 717. 
629 Two Kettles Band of Sioux Indians, Treaty of October 19, 1865, 14 

Stat. 723; Blackfeet Band of Sioux, Treaty of October 19, 1865, 14 

of our English education should be furnished. (Quick Bear v. Leupp, 
210 u.s. 50, 80 (1908).) 

Mo Treaty of May 7, 1868, 15 Stat. 649. Construed in Draper v. United 
States, 164 U. S. 240 (1896) ; United States v. Powers, 305 U. S. 527, 529 
(1939). 

541 Treaty of May 10, 1868, 15 Stat. 655. 
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May 10, 1868. By summer the Navajo-,~42 the eastern band of become signatories to treaties of peace. These were the last 
Shoshonee and the Bannock,543 and the Nez Perce 544. had also treaties made by the United States with Indian tribes. 

543 Treaty of June 1, 1868, 15 Stat. 667. Provision for allotment of 
land in severalty to individuals wishing to farm is found in Art. 5 of 
this treaty. This agreement also contains in Art. 1 this familiar recital: 

If bad men among the Indians shall commit a wrong or depre
rlation upon the person or property of any one, white, black, or 
Indian, subject to the authority of the United States and at 
peace therewith, the Navajo tribe agree that they will, on proof 
made to their agent, and on notice by him, deliver up the wrong
doer to the United States, to be tried and punished according to 
its laws * • *· 

In 1909, the Supreme Court of Arizona in holding the district court in 
error in denying to several Indians who had been imprisoned by the 
War Department a writ of habeas corpus -called attention to this recital 
saying: 

* * * This stipulation amounts to a covenant that bad Indians 
shall not be punished by the United States, except pursuant to laws 

defining their offenses and prescribing the punishments therefor. 
While Congress bv its legislation may disregard treaties, the 
executive bran!'h of the government may not do so. The district 
court was in error in denying the writ of habeas corpus. 

In re By-A-Lil-Le, 12 Ariz. 150, 155 (1909). 
54a Treaty of July 3, 1868, 15 Stat. 673. Construed in Harkness v. 

Hyde, 98 U. S. 476 (1878) ; Marks v. United States, 161 U. S. 297 (1896) ; 
and Ward v. Race Horse, 163 U.S. 504 (1896). 

In United! States v. Shoshone Tr'ibe of Indians, 304 U. S. 111 (1938), 
it was held that the right of the Shoshone Tribe in the lands set apart 
for it, under the treaty of July 3, 1868, with the United States, included 
the mineral and timber resources of the reservation ; and the value of 
these was properly included in fixing the amount of compensation due 
for so much of the lands as was taken by the United States. 

544 Treaty of August 13, 1868, 15 Stat. 693. 

SECTION 5. THE END OF TREATY-MAKING 

The advancing tide of settlement in the years following the 
close of the Civil War dispelled the belief that it would ever be 
possible to .separate the Indians from the whites and thus give 
them an opportunity to work out their salvation alone. Assimi
lation, allotment, and citizenship became the watchwords of 
Indian administration ~ts and attacks on the making of treaties 
grew in force. 646 

The termination of the treaty-making period was presaged by 
section 6 of the Act of March 29, 1867,647 which provided: 

And all laws allowing the President, the Secretary of 
the Interior, or the commissioner of Indian affairs to 
enter into treaties with any Indian tribes are hereby re
pealed, and no e;xpense shall hereafter be incurred in 
negotiating a treaty with any Indian tribe until an appro
priation authorizing such expense shall be first made by 
law. 

This provision marked the growing opposition of the House of 
Representatives to the practical exclusion of that House from 
control over Indian affairs. The provision in question was re
pealed a few months later 648 but the House continued its struggle 
against the Indian treaty system. Schmeckebier recounts the 
incidents of that struggle in these terms: 

While the Indian Peace Commission succeeded in end
ing the Indian wars, the treaties negotiated by it and rati
fied by the Senate were not acceptable to the House of 
Representatives. As the Senate alone ratified the treaties, 
the House had no opportunity of expressing its opinion 
regarding them until the appropriation bill for the fiscal 
year 1870, making appropriations for carrying out the 
treaties, came before it for approval during the third 
session of the Fortieth Congress. The items providing 
funds for fulfilling the treaties were inserted by the Senate, 
but the House refused to agree to them, and the session 
expired on March 4, 1869, without any appropriations being 
made for the Indian Office for the fiscal year beginning July 
1. When the first session of the Forty-first Congress 
convened in March, 1869, a bill was passed by the House 
in the same form as at the previous session. The Senate 
promptly amended it to include the sums needed to carry 
out the treaties negotiated by the Peace Commission. 
The House again refused to agree but a compromise was 

Bts See Chapter 2, sec. 2, for excerpts from commissioners' reports ad
vocating termination of the treaty system. 

54eJbid. 
M7 15 Stat. 7, 9. Also see Act of April 10, 1869, sec. 5, 16 Stat. 13, 40. 

The first annual report of the Board of Indian Commissioners submitted 
late in 1869, and the annual report of the Commissioner of Indian 'Affairs 
for the same year recommended the abolition of the treaty system of 
dealing with the tribes. Kinney, A Continent Lost-A Civilization Won 
(1937), pp. 148, 159, 160. 

m Act of July 20, 1867, 15 Stat. 18. 

finally reached by which there was voted in addition to 
the usual appropriations a lump sum of two million dol
lars "to enable the President to maintain peace among 
and with the various tribes, bands, and parties of Indians, 
and to promote civilization among said Indians, bring 
them, where practicable, upon reservations, relieve their 
necessities, and encourage their efforts at self-support" 
(16 Stat. L., 40). 

The House also insisted on the insertion of a section 
providing "That nothing in this act contained, or in any 
of the provisions thereof, shall be so construed as to rati
fy or approve any treaty made with any tribes, bands or 
parties of Indians since the twentieth day of July, 1867." 
'l'his was rather a remarkable piece of legislation in trat 
while it did not abrogate the treaties, it withheld its ap
proval although the treaties had already been formally 
ratified and proclaimed. It had no legal effect, but merely 
wrote into the act the feeling of the House of Representa
tives. At the next session of Congress a similar section 
was added to the Indian appropriation act for the fiscal 
year 1871, with the additional provision that nothing in 
the act should ratify, approve, or disaffirm any treaty made 
since July 20, 1867, "or affirm or disaffirm any of the pow
ers of the Executive and Senate over the subject." The 
entire section, however, was inadvertently omitted in the 
enrollment of the bill, and was not formally enacted until 
the passage of the appropriation act for the fiscal year 
1872 (16 Stat. L., 570). 

Probably one of the reasons for the refusal of the House 
to agree to the treaty provisions was its distrust of the ad
ministration of the Office of Indian Affairs, for it was 
during the debate on this bill that G€neral Garfield made 
his scathing indictment of that Office. * * * (Pp. 
55-56.) 

* * * • * 
Discontinuance of treaty m.akiny, 1871.-When the ap

propriation bill for the fiscal year 1871 came up in the 
second session of the Forty-first Congress the fight of 
the previous year was renewed, the Senate insisting on 
appropriations for carrying out the new treaties and the 
House refu~ing to grant any funds for that purpose. As 
the end of the session approached it appeared as if the 
bill would fail entirely, but after the Presi<ient had called 
the attention of Congress to the necessity of making the 
appropriations, the two houses finally reconciled their 
differences. 

The strong fight made by the House and expressions 
of many members of the Senate made it evident that the 
treaty system had reached its end, and the Indian appro
priation act for the fiscal year 1872, approved on March 3, 
1871 ( 16 Stat. L., 566), contained the following clause, 
tacked on to a sentence making an appropriation for the 
Yankton Indians: "Provided, That hereafter no Indian 
nation or tribe within the territory of the United States 
shall be acknowledged or recognized as an independent 
nation, tribe, or power with whom the United States may 
contract by treaty : ProtJided further, That nothing herein 
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contained shall be construed to invalidate or impair the 
obligation of any treaty heretofore lawfully made and 
ratified with any such Indian nation or tribe." (P. 58.)&l9 

tlon with the executive, all questions of Indian right and title, 
and of committing the United States incidentally to pecuniary 
obligations limited only by its own discretion, for which the House 
should be bound to make provision without inquiry, led to the 
adoption, after several severe parliamentary struggles, of the 
declaration * * * (pp. 11-12), that "hereafter no Indian 
nation or tribe within the territory of the United States shall be 
acknowledged or recognized as an independent nation, tribe, or 
power, with whom the United States may contract by treaty." 
(P. 5.) (Walker, The Indian Question, 1874.) 

Mo Schmeckebier, Office of Indian Affairs, 1927, pp. 56-58, Act of March 
3, 1871, 16 Stat. 544, 566, R. S. § 2079, 25 U. S. C. 71. See also the state
ment of former Commissioner of Indian Affairs, Francis A. Walker, who 
wrote in 187 4 : 

Following this enactment, a congressional committee was appointed to 
In 1871, however, the insolence of conscious strength, and the prepare a compilation of treaties still in force. Act of March 3, 1873, 

growing jealousy of the House of Representatives towards the 
prerogative--arrogated by the Senate--of determining, in connec- 17 Stat. 579. 

SECTION 6. INDIAN AGREEMENTS 

The substance of treaty-making was destined, however, to con- cept that rights created by carrying the agreement into effect 
tinue for many decades. For in substance a treaty was an agree- cannot be impaired.1153 In referring to such an agreement, Justice 
ment between the Federal Government and an Indian tribe. Van Devanter said: 554 

And so long as the Federal Government and the tribes continue 
to have common dealings, occasions for agreements are likely 
to recur. Thus the period of Indian land cessions was marked 
by the "agreements" through which such cessions were made.650 

These agreements differed from formal treaties only in that they 
were ratified by both houses of Congress instead of by the Senate 
alone.561 Like treaties, these agreements can be modified,05~ ex-

~w Such agreements are exemplified by the Act of April 29, 1874, with 
the Utes, 18 Stat. 36; Act of July 10, 1882, with the Crows, 22 Stat. 
157; Act of March 1, 1901, with the Cherokees, 31 Stat. 848. The pro
priety of legislation dependent upon Indian consent was questioned 
for a time but apparently doubts were set at rest, and the practice 
of legislating on the basis of Indian consent became solidly established. 
See G. F. Canfield, Legal Position of the Indian (1881), 15 Am. L. Rev. 
21, 25. 

561 Thus in Dick v. United States, 208 U. S. 340, 359 (1908), the Su
preme Court upheld the constitutionality of a prohibition against intro
duction of liquor into certain ceded lands, which was contained in an 
agreement of 1893 with the Nez Perce Tribe, as "a valid regulation 
based upon the treaty-making power of the United States and upon 
the power of Congress to regulate commerce with those Indians." 

Even the wording of statutes providing for the negotiation of agree
ments sometimes discloses their kinship with treaties. For example, 
the Act of May 1, 1876, 19 Stat. 41, 45, provides for the payment of a com
mission "to treat with the Sioux Indians for the relinquishment of the 
Black Hills country in Dakota Territory.'' 

5S2 The ·Supreme Court in the case of United States v. Seminole Nation, 
299 U. S. 417, 428 (1937), said: 

"That Congress had the power to change the terms 
of the agreement and authorize these payments, is well estab
lished. * • *" Lone Wolf v. Hitchooc'k, 187 U. S. 553, 
564-567. 

The Attorney General has said, 26 Op. A. G. 340, 347 (1907) : 

• * * Certainly if, as has been often adjudged, Congress 
may abrogate a formal treaty with a sovereign nation ( Ohinese 
Ea:clusion case, 130 U. S., 581; Horner v. United States, 143 
U. S., 578; Fong Yue Ting v. United States, 149 U. S., 706; 
La A.bra Silver Mining Co. v. United States, 175 U. S., 460), 
it may alter or repeal an agreement of this kind with an Indian 
tribe. 

But it is said that the act of 1902 contemplated that they 
alone should receive allotments and be the participants 
in the distribution of the remaining lands, and also of the 
funds, of the tribe. No doubt such was the purport of the 
act. But that, in our opinion, did not confer upon them 
any vested right such as would disable Congress from 
thereafter making provision for admitting newly born 
members of the tribe to the allotment and distribution. 
The difficulty with the appellants' contention is that it 
treats the act of 1902 as a contract, when "it is only an 
act of Congress and can have no greater effect." Chero
kee Intermarriage Oases, 203 U. S. 76, 93. It was but an 
exertion of the admini'Strative control of the Government 
over the tribal property of tribal Indians, and was subject 
to change by Congress at any time before it was carried 
into effect and while the tribal relations continued. 
Stephens v. Cherokee NatiO'n, 174 U. S. 445, 488; Cherokee 
Nation v. Hitchcock, 187 U. S. 294; Wallace v. Adams, 
204 U. S. 415, 423. (P. 648.) 

Legislation based upon Indian consent does not come to an end 
with the close of the period of Indian land cessions and the stop
page of Indian land losses in 1934. For in that very year the 
underlying assumption of the treaty period that the Federal 
Government's relations with the Indian tribes should rest upon 
a basis of mutual consent was given new life in the mechanism 
of federally approved tribal eonstitutions and tribally approved 
federal charters established by the Act of June 18, 1934.655 Thus, 
while the form of treaty-making no longer obtain'S, the fact that 
Indian tribes are governed primarily on a basis established by 
common agreement remains, and is likely to remain so long as 
the Indian tribes maintain their existence and the Federal Gov
ernment maintains the traditional democratic faith that all 
Government derives its just powers from the consent of the 
governed. 

In considering whether it has been superseded by a general law, an 653 Choate v. Trapp, 224 U. S. 665, 671 (1912). 
agreement has been accorded the same status as a special law. Marlin ~M Gritts v. Fisher, 224 U. S. 640, 648 (1912), quoted with approval 
v. Lewallen, 276 U. S. 58, 67 (1928). Accord: Longest v. Langford, in Sizemore v. Brady, 235 U. S. 441, 450 (1914). 
276 U. S. 69 (1928). 565 48 Stat. 984, 25 U. S. C. 461, et seq., discussed in Chapter 4, sec 16. 
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While federal Indian legislation forms the basic material of 
all the substantive chapters that follow, it may serve a useful 
purpose to present at this point a brief panorama of the more 
important general statutes in the field that have been enacted 
during the century and a half which this book covers. Such a 
panorama may convey some sense of the dynamic development 
of Indian legislation, and throw some light upon the basic pur
poses that have dominated Indian legislation at different periods 
in our history. Such historial perspective is of particular use
fulness in the field of Indian law. Solicitor Margold, in his 
introduction to the Statutory Compilation of the Indian Law 
Survey/ comments on "the importance of the factor of history 
in this field of law" in the following terms: 

During the century and a half that this compilation covers, 
the groups of human beings with whom this law deals have 
undergone changes in living habits, institutions, needs, and 
aspirations far greater than the changes that separate 
from our own age the ages for which Hammurabi, Moses, 
Lycurgus, or Justinian legislated. Telescoped into a cen
tury and a half, one may find changes in social, political, 
and property relations which stretch over more than thirty 
centuries of European civilization. The toughness of law 
which keeps it from changing as rapidly as social condi
tions change in our national life is, of course, much more 
serious where the rate of social change is twenty times as 
rapid. Thus, if the laws governing Indian affairs are 
viewed as lawyers generally view existing law, without 

1 U. S. Dept. of the Interior, Office of the Solicitor, Statutory Compila
tion of the Indian Law Survey: A Compendium of Federal Laws and 
Treaties Relating to Indians, edited by Felix S. Cohen, Chief, Indian Law 
Survey, with a ll'oreword by Nathan R. Margold, Solicitor, Department of 
the Interior (1940), 46 vols. 
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reference to the varying times in which particular provi
sions were enacted, the body of the law thus viewed is a 
mystifying collection of inconsistencies and anachronisms. 
To recognize the different dates at which various provi
sions were enacted is the first step towards order and 
sanity in this field. 

Not only is it important to recognize the temporal 
"depth" of existing legislation, it is also important to 
appreciate the past existence of legislation which has, 
technically, ceased to exist. For there is a very real sense 
in which it can be said that no provision of law is ever 
completely wiped out. This is particularly true in the 
field of Indian law. At every session of the Supreme 
Court, there arise cases in which the validity of a present 
claim depends upon the question: What was the law on 
such and such a point in some earlier period? Laws long 
repealed have seryed to create legal rights which endure 
and ·which can be understood only by reference to the 
repealed legislation. Thus, in seeking a complete answer 
to various questions of Indian law, one finds that he can
not rest with a collection of laws "still in force," but must 
constantly recur to legislation that has been repealed, 
amended, or superseded. 

Let this serve at the same time as an apology for including in 
this work a chronicle of Indian legislation and as an explanation 
of the rudimentary character of this chronicle. To analyze the 
legal problems raised by each of the statutes noted is, after all, 
the main task of the rest of the book. For our present purposes 
it suffices simply to note what legislative problems in the field 
of Indian law have been faced in each decade of our national 
existence.2 

2 On the interpretation of India1.1 statutes, see Chapter 8, sec. 9I. 

SECTION 1. THE BEGINNINGS: 1789 

During the first year of the first Congress, and indeed in the fairs "such other matters * * * as the President of the 
space of some 5 weeks, there were enacted four statutes which United States shall assign to the said department * * * rei
established the outlines of our Indian legislation for many years ative to Indian affairs." We have elsewhere noted how the 
to come. The first of these was the Act of August 7, 1789,3 estab- authority thus conferred was later transferred to the Depart
lishing the Department of War, which provided that that De- ment of the Interior.~ While the days have long passed when 
partment should handle, in addition to its primary military af- our military relations with the Indian tribes were the most 

31 Stat. 49. 4 See Chapter 2, sec. lB, and Chapter 8, sec. 10A(3). 

68 



LEGISLATION FROM 1 7 9 0 TO 1 7 9 9 69 

important aspect of Indian affairs to the Federal Government, perhaps is one clue to the frequent use of the concept of "pie
the types of administrative control established under the Act nary power" vested in the Federal Government over Indian 
of August 7, 1789, still play a large part in Indian law. 

The second statute 5 referring to Indians enacted by the new 
Congress provided for the government of the Northwest Terri
tory and in .effect reenacted, with minor amendments, the North
west Ordinance of 1787 containing the following article on Indian 
affairs: 

ART. 3. * * * The utmost good faith shall always be 
observed towards the Indians ; their land and property 
shall never be taken from them without their consent; and 
in their property, rights, and liberty, they never shall be 
invaded or disturbed, unless in just and lawful wars au
thorized by Congress; but laws founded in justice and 
humanity shall from time to time be made, for preventing 
wrongs being done to them, and for preserving peace and 
friendship with them. 

This represented the first of many measures by which Con
gress, in administering the government of the territories, legis
lated over Indian affairs with "plenary" authority. Congress 
legislated for the territories with the same latitude that the 
states enacted legislation to govern human' conduct within state 
boundaries.6 

The statute dealing with the Northwest Territory was followed 
by statutes establishing territorial or state governments for 35 
states admitted to the Union after the adoption of the Consti
tution. In these 35 states were located nearly all the Indians 
with whom the federal law on Indian affairs now deals. Here 

5 Act of August 7, 1789, 1 Stat. 50. For a discussion of colonial deal-
ings with the Indians concerning land, see Chapter 15, sec. 9. · 

e See Chapter 5, sec. 5. 

affairs. 
The third act of Congress dealing with Indian affairs was the 

Act of August 20, 1789,7 which appropriated a sum not exceeding 
$20,000 to defray "the expense of negotiating and treating with 
the Indian tribes" and provided for the appointment of com
missioners to manage such negotiations and treaties. This stat
ute thus marks the beginning of a mode of dealing with Indian 
affairs that was to remain the primary mode of governmental 
action in this field for many decades to come.8 

The fourth and last of the statutes enacted by Congress at its 
first session which dealt with Indian affairs was the Act of Sep
tember 11, 1789,9 which specified salaries to be paid to the "super
intendent of Indian affairs in the northern department," a posi
tion held ex officio by the governor of the western territory. 

Noteworthy is the fact that of the first 13 statutes enacted by 
the first Congress of the United States, four dealt primarily or 
partially with Indian affairs. In these four statutes we find 
the essential administrative machinery for dealing with Indian 
affairs established, and its expenses provided for. And we find 
four important sources of federal authority in dealing with In'
dian matters invoked: The power to make war (and, presumably, 
peace) ; the power to govern territories; the power to make 
treaties, and the power to spend _money.10 

11 Stat. 54. 
s See Chapter 3. 
9 1 Stat. 67. 
1o Also see Chapter 5, sec. 1. 

SECTION 2. LEGISLATION FROM 1790 TO 1799 

The first act of Congress specifically defining substantive 
rights and duties in the field of Indian affairs was the Act of 
July 22, 1790,11 significantly titled, "An Act to regulate trade and 
intercourse with the Indian tribes." The significance of the 
title becomes clear when one notes that the act deals not only 
with the conduct of licensed traders, but also with the sale of 
Indian lands, the commission of crimes and trespasses against 
Indians and the procedure for punishing white men committing 
offenses against Indians. It seems fair to infer that the legis
lators who adopted this statute thereby gave a practical and 
contemporaneous construction to the clause of the Federal Con
stitution which gives to Congress 

Sections 5 and 6 dealt with crimes and trespasses com
mitted by non-Indians against Indians within "any town, 
settlement or territory belonging to any nation or tribe of 
Indians * * *." Such offenders were to be subject to the 
same punishment to which they would be subject if the offenses 
had been committed against a non-Indian within the jurisdic
tion of the state or district from which the offender came, and 
the procedure applicable in cases involving crimes against the 
United States was made applicable to such offenders.15 

The final section declared that the act should "be in force 
for the term of two years, and from thence to the end of the 

'!' * * the power to regulate commerce * 
the Indian tribes * * *.111 * * 

with next session of Copgress, and no longer." 
It may be noted that each of the substantive provisions of the 

The Act of July 22, 1790, contained seven sections. The first first Indian trade and intercourse act fulfilled some obliga
three provided that trade or intercourse with the Indian tribes ticn assumed by the United States in treaties with various 
should be limited to persons licensed by the Federal Govern- Indian tribes. In its first treaty with an Indian tribe, the 
ment; ·that such licenses might be revoked for violations of 'I'reaty of September 17, 1778, with the Delaware Nation,16 

regulations governing such trade, prescribed by the President, the United States had undertaken to provide for the accommo
and that persons trading without licenses should forfeit all dation of the Delawares-
merchandise in their possession.JB 

Section 4 declared : 

* * * That no sale of lands made by any Indians, 
or any nation or tribe of Indians within the United States, 
shall be valid to any person or persons, or to any state, 
whether having the right of pre-emption to such lands 
or not, unless the same shall be made and duly executed 
at some public treaty, held under the authority of the 
United States.14 

n C. 33, 1 Stat. 137. 
12 Art. 1, sec. 8, cl. 3. Also see Chapter 5, sec. 3. 
1a See Chapter 16, sec. 1. 
u See Chapter 15, sec. 18C. 

* * * a well-regulated trade, under the conduct of an 
intelligent, candid agent, with an adequate sallery, one 
more influenced by the love of his country, and a constant 
attention to the duties of his department by promoting 
the common interest, than the sinister purposes of con
verting and binding all the duties of his office to his 
private emolument * * *. (Art. 5.) 

Similar undertakings, providing for congressional action in the 
regulation of traders, had been undertaken in various other 

0 

15 See Chapter 18, sec. 5. 
16 7 Stat. 13. 
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treaties which, by 1790, had been concluded with most of the 
tribes then within the boundaries of the United States.17 

Section 4, limiting land sales to the United States, also sup
plemented provisions contained in various treaties.18 

The provisions with reference to the punishment of non-Indians 
committing crimes or trespasses within the territory of the In
dian tribes likewise carried out obligations which had been 
assumed as early as September 17, 1778, in the treaty of that 
date with the Delaware Nation,19 providing for fair and impartial 
trials of offenders against Indians, 

* * * The mode of such tryals to be hereafter fixed by 
the wise men of the United States in Congress assembled, 
with the assistance of such deputies of the Delaware na
tion, as may be appointed to act in concert with them in 
adjusting this matter to their mutual liking. 

Similar provisions promising punishment of white offenders as 
a substitute for other methods of redress employed by Indian 
tribes had been included in practically all the treaties which 
were in force when the first Indian trade and intercourse act 
was adopted.20 

The foregoing analysis of statutes as fulfillments of treaty 
obligations would probably apply equally to each of the later 
Ihdian trade and intercourse acts, culminating in the permanent 
Act of June 30, 1834.21 

Despite the caution of Congress in making the first Indian 
trade and intercourse act a temporary measure, the substance 
of each of the provisions contained in this act remains law to 
this day. 

Minor amendments were made in the language of these provi
sions by the second Indian trade and intercourse aci, that of 
March 1, 1793.22 This act also introduced a number of new 
provisions which have for the most part found their way into 
existing law. A prohibition against settlement on Indian lands 
and authority to the President to remove such settlers are con
tained in section 5 of this act. Section 6 deals with horse thieves 
and horse traders. Section 7 prohibits ,employees in Indian 
affairs from having "any interest or concern in any trade with 

17 E. g., Article 9 of Treaty of November 28, 1785, with the Chero
kees, 7 Stat, 18, 20; Art. 8 of Treaty of January 3, 1786, with the Choc
taw Nation, 7 Stat. 21, 22; Art. 8 of Treaty of January 10, 1786, with the 
Chickasaws, 7 Stat. 24, 25; Art. 7 of Treaty of January 9, 1789, with 
the Wiandot, Delaware, Ottawa, Chippewa, Pattawattima, and Sac 
Nations, 7 Stat. 28, 30. See Chapter 3, sec. 3B(2). 

1BArt. 3 of Treaty of January 9, 1789, with the Wiandots and others 
bad provided : 

• • • But the said nations, or either of them, shall not be 
at liberty to sell or dispose of the same, or any part thereof, to 
any sovereign power, except the United States.; nor to the subjects 
or citizens of any other sovereign power, nor to the subjects or 
citizens of the United States. 

The following treaties contained specific guarantees against settlement 
on Indian lands by citizens of the United States : Art. 5 of Treaty of 
January 21, 1785, with the Wiandot, Delaware, Chippawa and Ottawa 
Nations, 7 Stat. 16, 17; Art. 5 of Treaty of November 28, 1785, with 
the Cherokees, 7 Stat. 18, 19; Art. 4 of Treaty of January 3, 1786, with 
the Choctaw Nation, 7 Stat. 21, 22; Art. 4 of Treaty of January 10, 1786, 
with the Chickasaws, 7 Stat. 24, 25; Art. 7 of Treaty of January 31, 
1786, with the Shawanoe Nation, 7 Stat. 26, 27. Other treaties provided 
generally for the protection of Indian lands. 

1s Art. 4, 7 Stat. 13, 14. 
2o See treaties cited in fns. 17 and 18, supra. 
21 4 Stat. 729. See Chapter 3, sec. 3. 
22 1 Stat. 329. 

the Indians."~ Section 9 provides for the furnishing of various 
goods and services to the Indian tribes. Section 13 specifies that 
Indians within the jurisdiction of any of the individual states · 
shall not be ·subject to trade restrictions. 

This act, like the preceding act, was declared a temporary 
measure.24 

The Act of May 19, 1796 2~ constitutes the third in a series of 
trade and intercourse acts. Generally it follows the 1793 act, 
with minor modifications. It adds a detailed definition of Indian 
country.26 It adds a prohibition against the driving of livestock 
on Indian lands.27 It requires passports for persons travelling 
into the Indian country.28 

-

'The 1796 act contained, for the first time, a provision (sec. 14) 
for the punishment of any Indian belonging to a tribe in amity 
with the United States who shall cross into any state or territory 
and there commit any one of various listed offenses.29 In the first 
instance, application for "satisfaction" was to be made to the 
nation or tribe to which the Indian offender belonged; if such 
application proved fruitless, after a reasonable waiting period 
fixed at 18 months, the President of the United States was au
thorized to take such measures as might be proper to obtain 
satisfaction for the injury. In the meantime, the injured party 
was guaranteed "an eventual indemnification" if he refrained 
from "attempting to obtain private satisfaction or revenge 
* * *." The only specific measure of redress which the Presi
dent was authorized to take under this act was the withholding 
of annuities due to the tribe in question. 

The fourth and last of the temporary Indian trade and inter , 
course acts was the Act of March 3, 1799'.30 This act made only 
minor changes in the provisions of the 1796 act. 

Apart from the four temporary Indian trade and intercourse 
acts passed during the decade from 1790 to 1799, the only statute 
of special importance was the Act of April 18, 1796,31 which 
established Government trading houses with the Indians, under 
the .control of the President of the United States. While the 
institution of the Government trading house was abolished in 
1822,32 some of the provisions designed to assure the honesty of 
employees of these establishments have been carried over into 
the law which now governs Indian Service employees.33 Controi 
of the Government trading houses became the most important 
administrative function of the Federal Government in the field 
of Indian affairs, and when the Government trading houses were 
finally abolished it was only natural that the superintendent of 
Indian trade in charge of these establishments became the first 
head of the Bureau of Indian Affairs.34 

23 See Chapter 2, sec. 3B. 
24 Sec. 15, 1 Stat. 329, 332. 
25 1 Stat. 469. 
26 Sec. 1. See Chapter 1, sec. 3. 
27 Sec. 2. See Chapter 15, sec. lO. 
23 Sec. 3. See Chapter 3, sec. 3A(5) ; Chapter 8, sec. 10A(3). 
129 See Chapter 18, sec. 4. 
so C. 46, 1 Stat. 743. 
811 Stat. 452. 
312 Act of May 6, 1822, 3 Stat. 679. 
33 See Act of April 18, 1796, sec. 3, 1 Stat. 452, followed in Act of June 

30, 1834, sec. 14, 4 Stat. 735, 738, R. S. § 2078, 25 U. S. c. 68. And see 
Chapter 2, sec. 3B. 

34 See Chapter 2, sec. 1A. 
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SECTION 3. LEGISLATION FROM 1800 TO 1809 

The most important legislation enacted by Congress during the 
first decade of the nineteenth century was the permanent trade 
and intercourse act of March 30, 1802.35 The four temporary 
Indian trade and intercourse acts adopted in 1790, 1793, 1796, 
and 1799 had, by a process of trial and error, marked out the 
main outlines of federal Indian law, and the Act of 1802 made 
few substantial changes in reducing to permanent form the pro
visions of the Act of March 3, 1799.36 The only significant addi
tion made by the 1802 act appears in section 21 of that act, which 
dea~s with the liquor problem in these terms : 

* * * That the President of the United States be au
thorized to take such measures, from time to time, as to 
him may appear expedient to prevent or restrain the vend
ing or distributing of spirituous liquors among all or any 
of the said Indian tribes, any thing herein contained to 
the contrary thereof notwithstanding. 

The circumstances under which this provision, urged by various 
Indian chiefs, was recommended by President Jefferson and en
acted by Congress are elsewhere noted.37 

Apart from the permanent Indian trade and intercourse act, 
two legislative enactments during the decade from 1800 to 1809 
deserve notice. Both of them imposed upon the Indian Service 
marks of its military origin which endured for more than a 
century. 

The first of these statutes was the Act of January 17, 1800,38 

entitled "An Act for the preservation of peace with the Indian 
tribes." This act was apparently designed to prevent the 
European belligerents of that time from inciting the Indian 
tribes on our western frontier to attacks against the United 
States. The first section of this act provides: 

* * * That if any citizen or other person residing 
within the United States, or the territory thereof, shall 
send any talk, speech, message or tetter to any Indian 
nation, tribe, or chief, with an intent to produce a con
travention or infraction of any treaty or other law of the 
United States, or to disturb the peace and tranquillity of 
the United States, he shall forfeit a sum not exceeding two 
thousand dollars, and be imprisoned not exceeding two 
years. 

After a long and checkered career, this provision of law 39 was 
repealed by the Act of May 21, 1934.40 

36 2 Stat. 139. 
au C. 46, 1 Stat. 743. See sec. 2, supra. 
37 See Chapter 17, sec. 1. 
38 2 Stat. 6. 
39 The provision in question was incorporated in the Act of June 30, 

1834, sec. 13, 4 Stat. 729, 731, and became R. S. § 2111 and 25 U. S. C. 
171. 

' 0 48 Stat. 787. See 25 U. S. C. A. 171 (Supp.). 

Section 2 of this act prescribed penalties for the carrying or 
delivering of messages of the character prescribed by section 1 
"to or from any Indian nation, tribe, or chief * * * "« 

The third section of this act 42 dealt with seditious correspond
ence with foreign nations respecting Indian affairs, and also 
contained the following language which, considered apart from 
the circumstances of its enactment, imposed severe limits upon 
criticism of the Indian Service : 

* * * or in case any citizen or other person shall 
alienate, or attempt to alienate the confidence of the In
dians from the government of the United States, or from 
any such person or persons as are, or may be employed and 
entrusted by the President of the United States, as a com
missioner or commissioners, agent or agents, in any capac
ity whatever, for facilitating or preserving a friendly 
intercourse with the Indians, or for managing the con
cerns of the United States with them, he shall forfeit a 
sum not excee(ling one thousand dollars, and be impris
oned not exceeding twelve months. 

Another statute enacted by Congress during this decade which 
left a mark upon the Indian Service for many years was the Act 
of May 13, 1800,48 which provided for the'"issuance of rations out 
of army provisions to Indians visiting the military posts of the 
United States. This is the first congressional statute supporting 
the system of inducing peace by paying tribute which character
ized Indian Service policy for many years.44 

The same statute lilrewise provided for repaying to Indian 
delegates the expense of their visits to Washington. 4~ 

During the decade from 1800 to 1809, there was no further In
dian legislation of general and permanent significance. Appro
priation acts, acts extending Indian trading house legislation, 
legislation for the establishing of new states and territories, 
measures for executing treaty provisions, and laws dealing with 
the disposition of lands a'!quired from the Indians by treaty 
make up the bulk of the legislation enacted during this decade 
in the field of Indian affairs. 

41 Sec. 2, incorporated in Act of June 30, 1834, sec. 14, 4 Stat. 729, 731, 
R. S. § 2112, 25 U. S. C. 172 ; repealed by Act of May 21, 1934, 48 Stat. 
787. 

42 Incorporated in Act of June 30, 1834, sec. 15, 4 Stat. 729, 731, R. S. 
§ 2113, 25 U. S. C. 173, repealed by Act of May 21, 1934, 48 Stat. 787. 
On recent uses of this statute, prior to its repeal, see Chapter 8. 
sec. 10A(2). 

48 C. 68, 2 Stat. 85; incorporated in Act of June 30, 1834, sec. 16, 4 
Stat. 735, 738, R. S. § 2110, 25 U. S. C. 141. 

" 4 See Chapter 2, sec. 2C ; Chapter 12, sees. 1, 4. 
45 Sec. 2. 

SECTION 4. LEGISLATION FROM 1810 TO 1819 

Congressional legislation on Indian affairs in the decade from contained an important proviso (sec. 2), safeguarding the crimi-
1810 to 1819 continues the trends noted in the preceding decade. nal jurisdiction of the Indian tribes : 
Two statutes of special significance deserve to be noted. 

The Act of March 3, 1817,46 established for the first time a 
system of criminal justice applicable to Indians as well as to 
non-Indians within the Indian country. The act provided that 
Indians or other persons committing offenses within the Indian 
country should be subject to · the same punishment that would 
be applicable if the offense had been committed in any place 
under the exclusive jurisdiction of the United States. Federal 
courts were given jurisdiction to try such cases. The statute 

.a C. 92, 3 Stat. 383. 

* * * nothing in this act shall be so construed as to 
affect any treaty now in force between the United States 
and any Indian nation, or to extend to any offence com
mitted by one Indian against another, within any Indian 
boundary. 

The proviso, as well as the main provision of the statute, have 
found their way, with some modifications, into existing law.47 

47 See 25 U. S. C. 217, 218. Note, however, that the historical notes to 
these sections in the U. S. Code and the U. S. Code Annotated fail to 
show their actual origin. For further discussion of the significance 
of these sections, see Chapter 5, sec. 1; Chapter 7, sec. 9; Chapter 18, 
sees. 3, 4 . 
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A second important statute adopted during this decade was the 
Act of March 3, 1819 48 entitled "An Act making provision for 
the civilization of the Indian tribes adjoining the frontier 
settlements." 

Section 1 of this act, which is law to this day/9 provides: 

* * * That for the purpose of providing against the 
further decline and final extinction of the Indian tribes, 
adjoining the frontier settlements of the United States, 
and for introducing among them the habits and arts of 
civilization, the President of the United States shall be, 
and he is hereby authorized, in every case where he shall 

48 C. 85, 3 Stat. rs16. 
49 R. S. § 2071, 25 U. S. C. 271. 

judge improvement in the habits and condition of such 
Indians practicable, and that the means of instruction 
can be introduced with their own consent, to employ 
capable persons of good moral character, to instruct them 
in the mode of agriculture suited to their situation; and 
for teaching their children in reading, writing, and arith
metic, and performing such other duties as may be en
joined, according to such instructions and rules as the 
President may give and prescribe for the regulation of 
their conduct, in the discharge of their duties. 

Section 2 of this act established a permanent annual appropria
tion of $10,000 for carrying out the provisions of section 1.50 

60 See Chapter 12, sec. 2 for a discussion of the use made of t:B.ese 
appropriations. 

SECTION 5. LEGISLATION FROM 1820 TO 1829 

In all trials about the right of property in which an 
Indian may be a party on one side, and a white person 
on the other, the burden of proof shall rest upon the 
white person, whenever the Indian shall make out a pre
sumption of title in himself from the fact of previous 
possession or ownership.53 

Apart from the foregoing general acts, treaties and legislation 

By the Act of May 6, 1822,51 the United States trading houses 
with the Indian tribes were abolished. On the same day a law 
was enacted specifying the conditions under which licensed 
Indian traders were to operate.52 The act imposed various con
ditions upon the activities of licensed traders and conferred 
broad authority over such tl'aders upon administrative officials. 
The act also provided (sec. 3) for the regular settlement of 
accounts of Indian agents. Section 4 of this act established a providing for the enforcement of treaty provisions continued to 
rule, which is still law, which in its present code form declares: represent the main growing point of Indian law. 

51 3 Stat. 679. 
69 Act of May 6, 1822, c. 58, 3 Stat. 682. 

53 25 U. S. C. 194, derived from Act of June 30, 1834, sec. 22, 4 Stat. 
729, 733 ; R. S. § 2126. 

SECTION 6. LEGISLATION FROM 1830 TO 1839 

The decade of the 1830's is marked by five statutes of great 
importance, the Act of May 2'8, 1830, governing Indian removal, 
the Act of July 9', 183·2, establishing the post of Commissioner 
of Indian Affairs, the Indian Trade and Intercourse Act of June 
30, 1834, the act of the same date providing fo:c the organiza
tion of the Department of Indian Affairs, and the Act of Janu
ary 9, 1837, regulating the disposition made of proceeds of ceded 
Indian lands. 

at their new residence, against all interruption or disturb
ance from any other tribe or nation of Indians, or from 
any other person or persons whatever. 

SEc. 7. * * * That it shall and may be lawful for 
the President to have the same superintendence and care 
over any tribe or nation in the country to which they may 
remove, as contemplated by this ad, that he is now author
ized to have over them at their present places of residence: 
Provided, That nothing in this act contained shall be con
strued as, authorizing or directing the violation of any 

The first of these acts 64 established in general terms the policy, existing treaty between the United States and any of the 
which had theretofore been worked out in several specific cases,55 Indian tribeS.66 

of exchanging federal lands west of the Mississippi for other The Act of July 9, 1832,57 entitled "An Act to provide for the 
lands then held by Indian tribes. The act provided that such appointment of a commissioner of Indian Affairs, and for other 
exchanges should be voluntary; that payment should be made purposes," represents the first legislative authorization for the 
to individuals for improvements relinquished, and that suitable post of Commissioner of Indian Affairs. Its significance in the 
guaranties should be given to the Indians as to the permanent development of Indian administration has been discussed else
character of the new homes to which they were migrating. 

Section 3 provided : 

* * * That in the making of any such exchange or 
exchanges, it shall and may be lawful for the President 
solemnly to assure the· tribe or nation with which the 
exchange is made, that the United States will forever 
secure and guaranty to them, and their heirs or suc
cessors, the country so exchanged with them; and if 
they prefer it, that the United States will cause a patent 
or grant to be made and executed to them for the same : 
Provided always, That such lands shall revert to the 
United States, if the Indians become extinct, or abandon 
the same. 

Sections 6 and 7 defined the administrative authority of the 
President and the duty of protection owing to migrating tribes 

where. 58 

Section 1 of this act.59 which is still invoked as a basis for 
the administrative authority of the Commissioner of Indian 
Affairs, declared : 

* * * That the President shall appoint, by and with 
the advice and consent of the Senate, a commissioner of 
Indian affairs, who shall, under the direction of the Sec
retary of War, and agreeably to such regulations as the 
President may, from time to time, prescribe, have the di
rection and management of all Indian affairs, and of all 
matters arising out of Indian relations, and shall receive 
a salary of three thousand dollars per annum. 

Other sections of the act dealt with the appointment of clerks 
to the office of the Commissioner of Indian Affairs, the supervi-

in the following terms : 
sion of accounts by the Commissioner, and the discontinuance of 

SEc. 6. * * * That it shall and may be lawful for 
the President to cause such tribe or nation to be protected, 

M Act of May 28, 1830, 4 Stat. 411. Sees. 7 and 8 were later incor
porated in R. S. § 2114, 25 U. S. C. 174. 

66 See Chapter 2, sec. 2A ; Chapter 3, sec. 4E. 

5o R. S. § 2114, 25 U. S. C. 174. 
57 C. 174, 4 Stat. 564. 
os See Chapter 2, sec. lB. 
69 R. S. § § 462-463, 25 U. S. C. 1- 2. See Chapter 5, sec. 8. 
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"* * * the services of such agents, subagents, interpreters, 
and mechanics, as may from time to time become unnecessary, in 
consequence of the emigration of the Indians, or other causes" 60 

-an illuminating commentary upon the aura of impermanence 
which even then surrounded the treatment of the Indian problem. 

Included in this act was a general prohibition against the in
troduction of ardent spirits into the Indian country,61 which is 
part of the law to this day. 

June 30, 1834, is perhaps the most significant date in the his
tory of Indian legislation. On this day there were enacted 
two comprehensive statutes which, in large part, form the 
fabric of our law on Indian affairs to this day. Of these two 
statutes one stands as the final act in a series of acts "to regulate 
trade and intercourse with the Indian tribes." 62 The other, 
approved on the same day, is entitled "An Act to provide for the 
·organization of the department of Indian Affairs." 68 The two 
statutes 04 were dealt with in a single r eport of the House Com
mittee on Indian Affairs,05 which contains an illuminating 
analysis of the entire legislative situation with respect to In
dian affairs. 

The difficulties and the general objectives in te:rms of which 
tpis legislation of 1834 was drafted are suggested in the fol
lowing statements of the Committee report: 

The committee are aware of the intrinsic difficulties of 
the subject-of providing a system of laws and of admin
istration, simple and economical, and, at the same time, 
efficient and liberal-that shall be suited to the various 
conditions and relations of thuse for whose benefit 
it is intended; and that s:"lall, with a due regard to the 
rights of our own citizens, meet the just expectations 
of the country in the fulfilment of its proper and assumed 
obligations to the Indian tribes. Yet, so manifestly de
fective and inadequate is our present system, that an 
immediate revision seems to be imperiously demanded. 
What is now proposed is only an approximation to a 
perfect system. Much is necessarily left for the present to 
Executive discretion, and still more to future legisla
tion.66 

The Indians, for whose protection these laws are pro
posed, consist of numerous tribes, scattered over an 
immense extent of country, of different languages, and 
partaking of all the forms of society in the progression 
from the savage to an approximation to the civilized. 
With the emigrant tribes we have treaties, imposing duties 
of a mixed character, recognising them in some sort as 
dependent tribes, and yet obligating ourselves to protect 
them, even against domestic strife, and necessarily retain
ing the power so to do. With other tribes we have general 
treaties of amity; and with a considerable number we 
have no treaties whatever. To most of the tribes with 
whom we have treaties, we have stipulated to pay annui
ties in various forms. The annexed tables (A, B, I, J, K, 
L) exhibit a condensed view of these relations, and will 
assist in determining the nature and extent of the legis
lation necessary for the Indian Department. These, 
though a part of the consideration of the cessions of land, 
are intended to promote their improvement and civiliza
tion, and which may now be considered as the leading 
principle of this branch of our legislation.67 

The Indian Trade and Intercourse Act of 1834 followed in 
many respects the similar act of March 30, 1802,08 and incor
porated provisions of other acts which have already been noted.09 

oo Sec. 5, R. S. § 2073, 25 U. S. C. 65. 
01 Sec. 4, R. S. § 2139, 25 U. S. C. 241. See Chapter 17, sec. 3, fn. 35. 
62 4 Stat. 729. 
63 4 Stat. 735. 
64 This report also dealt with a third proposed bill, relating to the 

tribes of the proposed "western territory," which was never enacted. 
65 H. Rept. No. 474, 23d Cong., 1st sess. (May 20, 1834). 
66 Ibid., p. 1. 
trr Ibid., p. 2. 
68 2 Stat. 139. See sec. 3, sup1"a. 
69 See fns. 38, 46, 51, sup1·a. 
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By its first section it substituted a general definition of Indian 
country for the definition by metes and bounds that had been 
contained in the 1802 act and that had become largely obsolete 
as a result of treaty-cessions.70 

Sections 2 to 5 of the act deal with licensed traders and impose 
a more detailed system of control over such traders than had 
been previously in force. These controls constitute, in large 
part, the present law on the subject and are elsewhere analyzed.71 

The purpose of the legislation with respect to control of traders 
is set forth in the following terms in the House Committee 
report: 

The Indian trade, as heretofore, will continue to be car
ried on by licensed traders. The Indians do not meet the 
traders on equal terms, and no doubt have much reason 
to complain of fraud and imposition. Some further pro
vision seems necessary for their protection. Heretofore, 
it has been considered that every person (whatever might 
be his character) was entitled to a license on offering his 
bond. It has been the source of much complaint witb 
the Indians. Power is now given to refuse licenses to per
sons of bad character, and for a more general reason, 
"that it would be improper to permit such persons to reside 
in the Indian country;" and to revoke licenses for the 
same reasons. The committee are aware that this is 
granting an extensive power to tbe agents, and which may 
be liable to abuse; yet, when it is recollected that the dis· 
tance from the Government at which the traders reside, 
will prevent a previous consultation with the head of the 
department; that what is necessary to be done should be 
done promptly; that the agents act under an official re
sponsibility; that they are required to assign the reasons 
of their conduct to the War Department; that an appeal 
is given to the party injured; and that the dismissal of 
the agent would be the consequence of a wanton act o:f 
injustice, the rights of the traders will be found as well 
secured as is compatible with the security of the Indians. 

The report of the commissioners, appended to this re
port, contains a detailed statement of the exorbitant prices 
demanded by the Indian traders. As a remedy in part, 
they recommend, first, a substitution of goods for money 
in the payment of annuities. This suggestion has been 
adopted so far as to authorize it to be done by the consent 
of the tribe. In addition to the direct benefit, it will 
furnish them with something like a standard of the value 
of goods, and enable them to deal on more equal terms 
with the Indian traders. * * * 72 

Section 6 of the act relaxes the prior requirement that all per
sons going into the Indian country must bear a passport, so as to 
make the requirement applicable only to foreigners.73 

Sections 7 to 12 of the 1834 Trade and Intercourse Act reenact 
with minor modifications provisions of the 1802 Trade and Inter
course Act. 74 

Sections 13 to 15 of the act reenact provisions of the Act of 
January 17, 1800,75 relating to subversive activities among Indian 

70 Act of June 30, 1834, 4 Stat. 729. For a discussion of the significance 
of the 1834 definition see Chapter 1, sec. 3. 

71 See Chapter 16. 
72 H. Rept., op. cit., p. 11. 
73 "Other nations have excluded foreigners from trade and intercourse 

with the Indians within their territories. We have adopted the same 
policy as the only one safe for us, or beneficial to the Indians. The 
provision is therefore continued, that no foreigner shall enter the 
Indian country without a passport. But it is not deemed necessary that 
all the restrictions of the former laws as to our own citizens should 
be retained. Of them, as mere travellers in or through the Indian 
country, we ought not to -have the same, or even any jealousy. And so 
frequent and necessary are the occasions of our citizens to pass into 
the Indian country, that of them no passports will be required for such 
objects. Such has been the inconvenience of obtaining passports, that, 
for years, the provision in the act of 1802, requiring them, has been a 
dead letter. If, however, our citizens desire to trade or to reside in the 
Indian country for any purpose whatever, a license for that particular 
purpose is required." H. Rept., op. cit., p. 11. 

74 See fn. 35, supra. 
111 2 Stat. 6, discussed in sec. 3, supra. See 25 U. s. C. 171, 172, 173. 
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tribes. On the question of allowing the executive power to re
move undesirable non-Indians the Committee declared : 

To facilitate the negotiations of treaties, it is deemed 
absolutely necessary that the commissioners should have 
power to control or remove all white persons who may 
attempt to prevent or impede the negotiations, and that 
they should have, if necessary, the aid of a military force. 76 

Section 17 reenacts and amplifies provisions of the 1802 act 
relating to Indian depredations. 

The remaining provisions of the statute deal primarily with 
the prosecution of crimes. Officials of the Indian Department 
are empowered to make arrests.77 The liquor prohibition pro
visions of the 1832 act 78 are reenacted and amplified.79 The pro
vision in the Act of May 6, 1822 80 relating to Indian witnesses is 
likewise reenacted (Section 22). 81 

Provisions on criminal jurisdiction are thus summarized in tlie 
House Committee report: 

In consequence of the change in our Indian relations, 
the laws relating to crimes committed in the Indian coun
try, and to the tribunals before whom offenders are to be 
tried, require revision. By the act of 3d March, 1817, the 
criminal laws of the United States were extended to all 
persons in the Indian country, without exception, and by 
that act, as well as that of 30th March, 1802, they might be 
tried wherever apprehended. It will be seen that we can
not, consistently with the provisions of some of our 
treaties, and of the territorial act, extend our criminal laws 
to offences committed by or against Indians, of which the 
tribes have exclusive jurisdiction; and it is rather of 
courtesy than of right that we undertake to punish crimes 
committed in that territory by and against our own citi
zens. And this provision is retained principally on the 
ground that it may be unsafe to trust to Indian law in the 
early stages of their Government. It is not perceived that 
we can with any justice or propriety extend our laws to 
offences committed by Indians against Indians, at any 
place within their own limits. 

Some doubts have been suggested as to the constitu
tionality of so much of these acts as provides for the trial 
of offenders wherever apprehended: without expressing 
any opinion on that subject, it is thought that provisions 
more conveni"ent to all parties, and at the same time free 
from all constitutional doubts, might be adopted. And for 
this end it is proposed, tor the sole purpose of executing 
this act, to annex the Indian country to the judicial dis
tricts of the adjoining Territories and States. This is 
done principally with a view to offences that are to be 
prosecuted by indictment. In all cases of offences, when 
the punishment, by former laws, was fine or imprisonment, 
the imprisonment is now omitted, leaving the. penalty to 
be recovered in an action of debt, prosecuted in any dis
trict where the offender may be found.82 

'The second 83 of the basic 1834 acts was intended to deal com
prehensively with the organization and functions of the Indian 
Department. This purpose is developed in the sponsoring House 
Committee's report in the following terms: 

The present organization of this department is of doubt
ful origin and authority. Its administration is expensive, 
inefficient, and irresponsible. 

The committee have sought, in vain, for any lawful au
thority for the. appointment of a majority of the agents 
and subagents of Indian affairs now in office. For years, 
usage, rendered colorably lawful only by reference to indi
rect and equivocal legislation, has been the only sanction 
for their appointment. Our Indian relations commenced 
at an early period of the revolutionary war. What was 

76 H. Rept., op. cit., p. 14. 
77 Sec. 19. 
78 See fn. 61, supra. 
7o Sees. 20 and 21. 
8° See fn. 53, supra. 
81 4 Stat. 729, 733. 
s2 H. Rept., op. cit., pp. 13, 14. 
83 Act of June 30, 1834, 4 Stat. 735. 

necessary to be done, either for defence or conciliation, 
was done; and being necessary, no inquiry seems to have 
been made as to the authority under which it was done. 
This undefined state of things continued for nearly twenty 
years. Though some general regulations were enacted, 
the government of the department was chiefly left to 
Executive, discretion. In the subsequent legislation, what 
was, in fact, mere usage, seems to have been taken as hav
ing been established by law. It does not appear that the 
origin or history of the department has ever attracted the 
attention of Congress. No report of its investigation is 
found in its records. In ascertaining the authority of 
the appointment of the officers in the department, the com
mittee have referred to the acts of the Government, of 
which they will now present a brief history, and which, it 
is believed, will fully sustain the position that a majority 
of the agents and subagents of Indian affairs have been 
appointed without lawful authority. This position is not 
taken with a view to put any particular administration in 
fault, for it applies to every administration for the last 
thirty years.84 

The conclusion as to the lack of legal authority for various 
positions actually maintained in the office of Indian Affairs was 
borne out by a detailed review of the legislation of Congress 
beginning with ordinances enacted prior to the Declaration of 
Independence. The statute substitutes for the patchwork there
tofore existing, a comprehensive schedule of departmental officers 
and makes all such officers responsible to the President of the 
United States and to regulations promulgated by him.85 

Other sections of the 1834 act providing for the organization 
of the department of Ind~an Affairs seek to restore and guarantee 
tribal rights upon which administrative encroachments had ap
parently been made, and to encourage Indians to take over an 
increased measure of responsibility for the administration of 
the Indian Service. In matters of annuity payments, the 1834 
act establishes the principle that all such payments are to be 
-made to the chiefs of the respective tribes or to such other 
representatives as the tribes themselves may appoint. In expla
nation of this provision (sec. 11), the Committee declared: 

In the course of their investigations, the committee have 
become satisfied that much injustice has been done to the 
Indians in the payment of their annuities. The payments 
are required, by the terms of the treaties, to be paid to 
the tribe as a political body capable of acting as a nation; 
and it would seem, as a necessary consequence, that the 
payments should be made to the constituted authorities of 
the tribe. If those authorities distribute the annuities 
thus paid with a partial hand, they alone are responsible. 
If injustice shall be done, we are not the instruments ; 
we have discharged our obligation. With what propriety 
can our Government undertake to apportion the annuities 
among the individuals of the tribes? And in what manner 
can it be done, with safety or convenience? If distributed 
to heads of families in proportion to the number of each 
family, it would require an annual enumeration, or a 
register of the changes. If paid to the individuals at their 
residences, it would be troublesome and expensive; if the 
individuals were required to travel to the agency, to 
receive the pittance of their share, to many it would not 
be worth going for. What security can be given against 
the frauds of the agents? What vouchers shall he produce 
to account for the payments? The payment to the chiefs 
is a mode simple and certain, and the only mode that will 
render the annuities beneficial to the tribe, by enabling 
it to apply them to the expenses of their Government, to 
the purpo_se of education, or to some object of general 
concern. When distributed to individuals, the amount is 
too small to be relied on as a support, yet sufficiently 
large to induce them to forego the labor necessary to pro
cure their supplies. And it is found that those are the 
most industrious and thrifty who have no such aid. 

Individual payments were introduced probably with a 
view to induce emigration, by paying those who choose to 

84 H. Rept., -op. cit., pp. 2, 3. See Chapter 2, sec. lB. 
aG Sees. 1, 2, 8. 
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emigrate their supposed share of the annuity. Whatever 
may have been the policy which gave rise to it, neither 
policy nor justice requires its continuance. 

With a view to prevent frauds of another kind, in refer
ence principally to the payment of goods, the President 
is authorized to appoint an officer of rank to superintend 
the payment of annuities. This, and the provision relat
ing to the purchase of goods for the Indians, will place 
sufficient guards to prevent fraudulent payments. 

The committee have reason to believe abuses have ex
isted in relation to the supply of goods for presents at 
the making of treaties, or to fulfil treaty stipulations. 
Those for presents are at the loss of the Government. 
Those under treaty stipulations are at the loss of the 
Indians. The goods for presents have been usually fur
nished by the Indian traders, and at an advance of from 
60 to 100 per cent. This the Government has been obliged 
to submit to, or the trader will make use of his influence 
to prevent a treaty. Should this in future be attempted, 
the Government will now have a sufficient remedy by 
revoking the license. The goods furnished under treaties 
have been charged at (what has been represented as a 
moderate rate) an advance of 50 per cent, and at that 
rate delivered to the Indians. It is now provided that the 
goods in both cases are to be purchased by an agent of 
the Government; and where there is time (as in case of 
goods purchased under treaties) they are to be purchased 
on proposals based on previous notice.86 

The objective of staffing the Indian Service itself with Indians 
was embodied in a provision of section 9 of this act reading : 

And in all cases of the appointments of interpreters or 
other persons employed for the benefit of the Indians, a 
preference shall be given to persons of Indian descent, if 
such can be found, who are properly qualified for the exe
cution of the duties.87 

A related objective was to be achieved by the following provision 
In section 9, which is law to this day (except that the Secretary 
of the Interior has succeeded to the powers of the Secretary of 
War): 

And where any of the tribes are, in the opinion of the 
Secretary of War, competent to direct the employment of 
their blacksmiths, mechanics, teachers, farmers, or other 
persons engaged for them, the direction of such persons 
may be given to the proper authority of the tribe.88 

The purpose behind these provisions is illuminated by a passage 
in the Committee report which declares: 

The education of the Indians is a subject of deep interest 
to them and to us. It is now proposed to allow them some 
direction in it, with the assent of the President, unqer 
the superintendence of the Governor, so far as their annui
ties (K) arc concerned; and that a preference should be 
given to educated youth, in all the employments of which 
they are capable, as traders, interpreters, schoolmasters, 
farmers, mechanics, &c.; and that the course of their 
education should be so directed as to render them capable 
of those employments. W'hy educate the Indians unless 
their education can be turned to some practical use? and 
why educate them even for a practical use, and yet 
refuse to employ them? 89 

Other provisions of the act in question prohibit employees of 
the Indian Department from having "any interest or concern 
in any trade with the Indians, except for, and on account of, 
the United States." 90 

so H. Rept., op. oit., pp. 9, 10. 
87 Sec. 9, 4 Stat. 735, 737, R. S. § 2069, 25 U. S. C. 45. See Chapter 8, 

sec. 4B. 
ss Ibid. See Chapter 7, sec. 10. 
so H. Rept., op. oit., p. 20. 
90 Sec. 14, 4 Stat. 735, 738. See Chapter 2, sec. 3B, fn. 335. 

Provisions of earlier acts with respect to supplies and rations 
are reenacted (sees. 15 and 16). The latter provision is a re
enactment of section 2 of the Act of May 13, 1800, authorizing 
issuance of rations to Indians at military posts.91 

Section 17 centralizes responsibility for regulations authorized 
by law in the following terms : 

That the President of the United States shall be, and he 
is hereby, authorized to prescribe such rules and regula
tions as he may think fit, for carrying into effect the vari
ous provisions of this act, and of any other act relating 
to Indian affairs, and for the settlement of the accounts 
of the Indian department.92 

The purpose of this section is set forth in the following language 
of the Committee report : 

The President is authorized to make the necessary regu
lations for carrying into effect the several acts relating 
to Indian affairs. In 1829·, such regulations having refer
ence to the laws then in force, were reported to the House 
by Messrs. Clark and Cass, commissioners appointed for 
that purpose. They appear to have been drawn with great 
care, and, with such alterations as the bills reported 
require, would, in the opinion of the committee, be proper 
and efficient ; and should the acts reported pass, it would 
be proper to have the regulations reported to Congress 
at the next session, when they can be adopted by an act 
of Congress, or go into operation under the general provi
sion referred to.ll3 

The fifth important segment of the existing law on Indian 
affairs that took shape under legislation of the 1830's is that 
relating to payments made to tribes, by reason of treaty provi
sions, by the Federal Government from proceeds derived from 
the disposition of ceded Indian lands. The Act of January 
9, 1837,94 comprises three sections containing provisions of sub
stantive law. The first section 96 requires the deposit in the 
United States Treasury of moneys received from the sale of 
lands ceded to the United States by treaties providing either . 
for the investment or for the payment of such proceeds to the 
Indians. 

Section 2 of the act 96 provides : 

That all sums that are or may be required to be paid, 
and all moneys that are or may be required to be in
\ested by said treaties, are hereby appropriated in con
formity to them, and shall be drawn from the Treasury 
as other public moneys are drawn therefrom, under such 
instructions as may from time to time be given by the 
President. 

Section 3 97 declares : 

That all investments of stock, that are or may be re
quired by said treaties, shall be made under the direc
tion of the President; and special accounts of the funds 
under said treaties shall be kept at the Treasury, and 
statements thereof be anually laid before Congress. 

These provisions of law established what was for a long time 
the basis of handling Indian tribal funds derived from sales 
of ceded land. As the sums involved increased year by year 
the handling of them became more and more important as 
providing the sustenance upon which the activities of the Indian 
Service were based. 

91 See fns. 43-45, supra. 
92 R. S. § 465, 25 U. S. C. 9. See Chapter 5, sec. 8. 
93 H. Rept., op. cit., pp. 22, 23. 
94 C. 1, 5 Stat. 135. 
911 R. S. § 2093, 25 U. S. C. 152 
96 R. S. § 2094, 25 U. S. C. 153. 
97 R. S. § 2095, 25 U. S. C. 157. 
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SECTION, 7. LEGISLATION FROM 1840 TO 1849 

During the decade of the 1840's two statutes were enacted 
which have impressed a lasting mark upon federal Indian law. 
The first of these was the Act of March 3, 1847,98 which amended 
in various respects the comprehensive legislation of June 30, 
1834.911 These amendments included a broadening of the lan
guage of the Indian liquor legislation.100 Section 3 of the 1847 101 

act relaxed the requirement that had been established by the 
1834 legislation to the effect that moneys due tribes should be 
paid to tribal officers, and authorized payment of such moneys "to 
the heads of families and other individuals entitled to partici
pate therein." This, in effect, substituted the judgment of fed
eral officials for that of tribal governments on the question of 
tribal membership, so far as the disposition of funds was con
cerned. This provision was the first in a long series of statutes 
designed to individualize tribal property.102 

The same section of the 1847 act contains a prohibition against 
the payment of annuities to Indians while there is liquor in · the 
vicinity. 103 

A second statute of the 1840's which has had an important bear
ing upon Indian administration is the Act of March 3, 1849/C)f es
tablishing "a new executive department of the government of the 
United States, to be called the Department of the Interior; the 
head of which department shall be called the Secretary of the In
terior * * * ." 105 Section 5 of this act declared : 

That the Secretary of the Interior shall exercise the su
pervisory and appellate powers now exercised by the Sec
retary of the War Department, in relation to all the acts 
of the Commissioner of Indian Affairs ; and shall sign all 
requisitions for the advance or payment of money out of 
the treasury, on estimates or accounts, subject to the same 
adjustment or control now exercised on similar estimates 
or accounts by the Second Auditor and Second Comp
troller of the Treasury. 

os 9 Stat. 203. 
99 See sec. 6, supra. 
100 Sec. 2 of the 1847 act amended 

Stat. 729. 

This marked the termination of direct War Department control 
sec. 20, Act of June 30, 1834, 4 over the Indian problem. 

1o1 Amending sec. 11, Act of .Tune 30, 1834, 4 Stat. 735. 
102 See Chapter 2, sees. 2C, 2E, for a discussion of official policy on that 

point. 

1oa See Chapter 15, sec. 23B. 
1M 9 Stat. 395. See Chapter 2, sec. lB. 
105 Sec. 1. 

SECTION 8. LEGISLATION FROM 1850 TO 1859 

Throughout the decade of the 1850's treaties rather than legis
lation formed the growing point of Indian law, and little legisla
tion of a general and permanent character was enacted. Three 
minor statutory provisions which date from this period deserve 
note. 

Section 3 of the Appropriation Act of March 3, 1853 106 prohibits 
· the payment to attorneys or agents of sums due to Indians or 
Indian tribes and prohibits the executive branch of the Govern
ment from recognizing any contract between Indians and their 
attorneys or agents for the prosecution of claims against the 
United States. 

The Act of March 27, 1854/07 contained an important amend
ment of sections 20 and 25 of the Act of June 30, 1834 108 which 
bad the effect of removing from the jurisdiction of the federal 
courts Indians committing various offenses against non-Indians 
in the Indian country who have "been punished by the local law 
of the tribe * * *." 109 

Sections 4 and 5 of this act mark the beginnings of a rudimen
tary criminal code for the Indian country. It covered arson 110 

and assault by a white man against an Indian or by an Indian 
against a white man, with a deadly weapon and with intent to 
kill or maim.111 

A third statutory provision enacted in this decade was section 
2 of the Appropriation Act of June 12, 1858.112 This section, 

106 10 Stat, 226, 239. 
107 C. 26, sec. 3, 10 Stat. 269. 
108 4 Stat. 729. See sec. 6, supra. 
100 See Chapter 18, sec. 4. 
11° Sec. 4, 10 Stat. 269, 270, R. S. § 2143, 25 U. S. C. 212. 
111 Sec. 5, R. S. §o 2142, 25 U. S. C. 213. 
112 11 Stat. 329, 332, R. S. § 2149, 25 ·U. S. C. 222, repealed by Act of 

May 21, 1934, 42 Stat. 7871 

. . . t: 

symbolic of the growing concentration of power in the hands of 
the Commissioner, declared that that officer might 

* * * remove from any tribal reservation any person 
found therein without authority of law, or whose presence 

· within the limits of the reservation may, in his judg
ment, be detrimental to the peace and welfare of the 
Indians. * * * 

That aggrandizement of power by the administrative author
ities was feared by Congress even at the time extreme powers 
were being conferred upon such administrative authorities, is 
indicated by section 7 of the Act of February 28, 1859 113 author
izing the Commissioner of Indian Affairs, under the direction 
of the Secretary of the Interior, 

to prepare rules and regulations for the government of 
the Indian service, and for trade and intercourse with 
the Indian tribes and the regulations of their affairs; and 
when approved by the President shall be submitted to the 
Congress of the United States for its approval: Provided, 
That such laws, rules, and regulations proposed shall not 
be in force until enacted by Congress. 

It does not appear that this mandate was ever executed. 
The same statute which carried the foregoing direction also 

contained a provision repealing prior legislation under which the 
United States had undertaken to indemnify whites suffering from 
Indian trespasses.1u 

Important legislation enacted during this decade relating to 
the pueblos is elsewhere discussed.115 

11s C. 66, 11 Stat. 388, 401. 
11' Sec. 8, R. S. § 2156, 25 U. S. C. 229, repealing sec. 17 of Act of 

June 30, 1834, 4 Stat. 729, 731-732. 
115 See discussion of Act of December 22, 1858, 11 Stat. 374, in Chapter 

20, sec. 3A . 
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SECTION 9. LEGISLATION FROM 1860 TO 1869 

The decade of the 1860's is marked by an increasing volume of 
general Indian legislation, coincident with a decline in the use 
of Indian treaties as an instrument of national policy. These 
statutes for the most part strengthened or modified earlier pro
visions affecting Indian trade and intercourse. To a certain 
extent they mark new advances along the path of individualiza-
tion of Indian prop~rty.116 

• 

The Act of February 13, 1862,117 contains a comprehensive re
statement of the Indian liquor law. 

The Act of June 14, 1862,118 entitled "An act to protect the 
property of Indians who have adopted the habits of civilized 
life," included three sections which have remained law to this 
day. The first section provides that when a member of a tribe 
has had a portion of tribal land allotted to him in severalty the 
superintendent "shall take such measures, not inconsistent with 
law, as may be necessary to protect such Indian in the quiet 
enjoyment of the land so allotted to him." 119 The second section 
of the act provides for punishment of any unallotted Indian who 
trespasses upon an allotment, through a deduction of damages 
from future annuities and payment thereof to the injured party.120 

The third section provides that if the trespasser is a chief or 
headman he shall be removed from office for 3 months.121 This 
legislation is evidence of the resistance which the new allotment 
system was already encountering from tribal Indians who did 
not wish to see tribal lands checker-boarded with private 
boundary lines/22 

A proviso in the first section of the Appropriation Act of July 5, 
1862/~3 authorizes the President, 

* * * in cases where the tribal organization of any 
Indian tribe shall be in actual hostility to the United 
States, * * * to declare all treaties with such tribe 
to be abrogated by such tribe, if, in his opinion, the same 
can be done consistently with good faith and legal and 
national obligations. 

Section 6 of the same act deprives guardians appointed by the 
several Indian tribes of the right to receive "moneys due to incom
petent or orphan Indians." 124 

116 For history of allotment policy, see Chapter 11, sec. 1. On treaty 
provisions on allotments see Chapter 3, sec. 4G. 

m C. 24, 12 Stat. 338. 
11B12 Stat. 427. 
119 R. s. § 2119, 25 u. s. c. 185. 
120 R. s. § 2120, 25 u. s. c. 186. 
1111 R. S. § 2121, 25 U. S. C. 187. 
122 See Chapter 2, sees. 2 B, C, and D. 
1113 12 Stat. 512, 528, R. S. § 2080, 25 U. S. C. 72. 
12! R. S. § 2108, 25 U. S. C. 159. 

The Appropriation Act of March 3, 1865/25 contains, as do most 
of the appropriation acts enacted in this period, a number of pro
visions of substantive law which have little or no relation to 
appropriations. Sections 8 and 9, emanating no doubt from th(> 
disturbed conditions attending the conclusion of the Civil War 
and the re-uniting of the sadly divided tribes of the Indian 
Territory, provide : 126 

SEc. 8. That any person who may drive or remove, 
except as her€inafter provided, any cattle, horses, or other 
stock from the Indian Territory for the purposes of trade 
or commerce, shall be guilty of a felony, and on convic
tion be punished by fine not exceeding five thousand 
dollar.s, or by imprisonment not exceeding three years, 
or by both such fine and imprisonment. 

SEc. 9. That the agent of each tribe of Indians, law
fully residing in the said Indian Territory, be, and he is 
hereby, authorized to sell for the benefit of said Indians 
any cattle, horses, or other live stock belonging to said 
Indians, and not required for their use and subsistence, 
under such regulations as shall be established by the 
Secretary of the Interior : Provided, That p.othing in 
this and the preceding section shall interfere with the 
execution of any order lawfully issued by the Secretary 
of War, connected with the movement or subsistence of 
the troops of the United States. 

Both these provisions are still law. 
The Joint Resolution of March 3, 1865/27 marked a step in the 

fulfillment of a promise made by President Lincoln that upon 
the conclusion of the Civil War, if he survived, the Indian 
system should be reformed/27

a This resolution directed a thor
oughgoing inquiry into the treatment of the Indian tribes by 
the civil and military authorities. The results of this investi
gation are elsewhere discussed.us 

The Act of July 27, 1868,129 marks a final step in the consolida
tion of administrative control over Indian affairs in the 
Department of the Interior. Section 1 of this act 130 transfers 
to the Secretary of the Interior all "supervisory and appellate 
powers and duties in regard to Indian affairs, which may now 
by law be vested in the said Secretary of the Treasury * * *." 

111513 Stat. 541, 563. 
126 Sec. 8, R. S. § 2138, amended by Act of June 30, 1919, sec. 1, 41 Stat. 

9, 25 U. S. C. 214 ; sec. 9, R. S. § 2127, 25 U. S. C. 192. 
127 No. 33, 13 Stat. 572. 
127a See H. B. Whipple, Lights and Shadows of a Long Episcopate 

(1899), p. 137. 
128 See Chapter 2, sec. 1B, fn. 42 and sec. 2C. 
12915 Stat. 228. 
130 Embodied in part in R. s ... § 463, 25 U. · S. C. 2. 

8ECTION 10. LEGISLATION FROM 1870 TO 1879 

The 1870's markc:d the first decade in which the growth of 
federal Indian law was entirely a matter of legislation rather 
than of treaty. The decade is marked by a steady increase in 
the statutory powers vested in the officials of the Indian Service 
and by a steady narrowing of the rights of individual Indians 
and Indian tribes.131 Nevertheless, as we have elsewhere noted, 
the termination of treaty-making did not stop the process of 
treating with the Indians by agreement.132 

The Appropriation Act Qf March 3, 1871, provided not only for 
the termination of treaty-making with Indian tribes/33 but also, 

131 See Chapter 2, sec. 2C. 

(sec. 3), for the withdrawal from noncitizen Indians and from 
Indian tribes of power to make contracts involving the payment 
of money for services relative to Indian lands or claims against 
the United States, unless such contracts should be approved by 
the Commissioner of Indian Affairs and the Secretary of the 
Interior. Since many of the grievances of the Indians were 
grievances against these officers, the Indians were effectually 
deprived by this statute of one of the most basic rights known 
to the common law, the right to free choice of counsel for the 
redress of injuries. These prohibitions . were amplified by the 
Act of May 21, 1872.134 

132 Chapter 3, sees. 5 and 6; Chapters 2, sec. 2C. 134 17 Stat. 136, sec. 1, R. S. § 2103, 25 U. S. C. 81; sec. 2, R. S. § 2104, 
18316 Stat. 544, 566, R. S. § 2079, 25 U. S. C. 71. See Chapter 3, 25 U. S. C. 82, and R. S. § 2106, 25 U. S. C. 84; sec. 3, R. S. § 2105, 25 

sec. 5. U. S. C. 83. 
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The effect of this legislation upon the rights of Indians 135 and 
Indian tribes 136 is elsewhere discussed. 

A remarkable enactment of this period was that reqmnng 
Indian creditors of the United States to perform useful labor as 
a condition of receiving payments of money -or goods which the 
United States was pledged to make. Such a provision, constitut
ing permanent legislation, appears in section 3 of the Appropria
tion Act of June 22, 1874,137 and again in section 3 of the Appro
priation Act of March 3, 187·5.188 

An appropriation act of the following year consolidates power 
over Indian traders in the hands of the Commissioner of Indian 
Affairs, in the following terms : 

And hereafter the Commissioner of Indian Affairs shall 
have the sole power and authority to appoint Traders to 
the Indian tribes and to make such rules and regulations 
as he may deem just and proper specifying the kind and 
quantity of goods and the prices at which such goods shall 
be sold to the Indians.139 

135 See Chapter 8, sec. 7. 
136 See Chapter 14, sec. 5. 
1a7 18 Stat. 146, 176. See Chapter 12, sec. 1, Chapter 15, sec. 23A. 
13818 Stat. 420, 449. 
139 Sec. 5, Act of August 15, 1866, 19 Stat. 176, 200, 25 U. S. C. 261. 

During this period legislation was enacted requiring each 
agent having supplies to distribute 

to make out, at the commencement of each fiscal year, rolls 
of the Indians entitled to supplies at the agency, with the 
names of the Indians and of the heads of families or 
lodges, with the number in each family or lodge, and to 
give out supplies to the heads of families, and not to the 
heads of tribes or bands, and not to give out supplies for 
.a greater length of time than one week in advance?40 

While these successive grants of power were being made to 
the · administrative officers of the Indian department, a series 
of complaints against the abuses of power was leading to the 
multiplication of specific prohibitions against various adminis
trative practices. Most of these prohibitions are comparatively 
unimport:;mt, but mention should be made of provisions prohibit
ing Government employees from having any personal interest in 
various types of Indian trade and commercial activities relating 
thereto.141 

140 Sec. 4, Act of March 3, 1875, 18 Stat. 420, 449, 25 U. S. C. 133. 
141 Sec. 10, Act of June 22, 1874, 18 Stat. 146, 177, 25 U. S. C. 87. 

Cf. fn. 90, supra. And see Chapter 2, sec. 2B, fn. 141 and sec. 3B, 
fn. 335. 

SECTION 11. LEGISLATION FROM 1880 TO 1889 

The decade of the l~O's was marked by the rapid settlement 
and development of the West. As an incident to this process, 
legislation providing for acquisition of lands and resources from 
the Indians was demanded. Ethical justification for this was 
found in the theory of assimilation. If the Indian would only 
adopt the habits of civilized life he would not need so much land, 
and the surplus would be available for white settlers. The 
process of allotment and civilization was deemed as important 
for Indian welfare as for the welfare of non-Indians. 

The first general statutory provision relating to disposition 
of Indian resources, other than land itself, is found in a para
graph of section 2 of the Act of March 3, 1883/42 which declares : 

The proceeds of all pasturage and sales of timber, coal, 
or other product of any Indian reservation, except those 

· of the five civilized tribes, and not the result of the labor 
of any member of such tribe, shall be covered into the 
Treasury for the benefit of such tribe under such regu
lations as the Secretary of the Interior shall prescribe; 
and the Secretary shall report his action in detail to 
Congress at its next session. 

For some peculiar reason, this fund came to be known as "Indian 
moneys, proceeds of labor." The present status of funds so 
classified is .dealt with elsewhere.143 

A few years later this provision was supplemented by the Act 
of February 16, 1889/44 authorizing the sale of dead timber on 
Indian reservations under such regulations · as the President 
might prescribe. 

Meanwhile the process of assimilation, on its moral side, was 
demanding congressional attention. Shocked by the Crow Dog 
case,145 Congress appended to the Appropriation Act of March 3·, 
1885, a section 146 specifying seven major crimes over which the 
federal courts were henceforth to exercise jurisdiction, even 
though both the offender and the victim were Indians and there
fore subject only to tribal jurisdiction in the absence of congres
sional statute.147 

142 22 Stat. 582, 590, 25 U. S. C. 155. 
143 See Chapter 5, sec. 10; Chapter 15, sec. 23. 
144 25 Stat. 673, 25 U. S. C. 196. See Chapter 15, sec. 15. 
145 See Chapter 7, sec. 2. 
:146 Sec. 9, 23 Stat. 362, 385, later incorporated, with amendments, in 

18 u. s. c. 548. 
147 See Chapter 7, sec. 9. 

'l'he same act that contained the "seven crimes" provision 
embodied a comprehensive attempt to deal with the problem of 
Indian depredations by providing for a general investigation by 
the Secretary of the Interior into depredation claims where 
treaties with Indian tribes authorized the United States to pay 
damages out of moneys due to the tribes. 148 

The most important statute of the decade is, of course, the 
General Allotment Act,j49 frequently referred to as the Dawes 
Act. The objectiYes of this legislation and the legal problems 
which it raised are elsewhere discussed.150 For the sake of the 
general historical picture, a brief summary of the provisions of 
this act may be offered. 

The first section authorizes the President to allot tribal lands 
in designated quantities to reservation Indians.151 The second 
section provides that the Indian allottees shall, so far as prac
ticable, make their own selections of land so as to embrace 
improvements already made.152 Section 3 provides that allot
ments shall be made by agents, regular or special.153 Section 4 
allows "any Indian not residing upon a reservation, or for whose 
tribe no reservaticn has been provided" to secure an allotment 
upon the public domain.154 

Section 5 provides that title in trust to allotments shall be 
held by the United States for 25 years, or longer if the President 
deems an extension desirable. During this trust period encum
brances or conveyances are void. In general, the laws of descent 
and partition in the state or territory where the lands are situate 
apply after patents have been executed and delivered. If any 
surplus lands remain after the allotments have been made, the 
Secretary is authorized to negotiate with the tribe for the pur
chase of such land by the United States, purchase money to be 

148 Act of March 3, 1885, 23 Stat. 362, 376. Authorization to continue 
this investigation is found in the Appropriation Act of May 15, 1886, 
24 Stat. 29, 44. 

149 Act of February 8, 1887, 24 Stat. 388. 
tso See Chapter ·ll, sec. 1, and Chapter 13, sec. 3B. 
151 See 25 U. S. C. 331. 
152 24 Stat. 388, 25 U. S. C. 332. 
153 24 Stat. 388, 389. See 25 U. S. C. 333. 
154 24 Stat. 388, 389, 25 U. S. C. 334. 
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held in trust for the sole use of the tribes to whom the reserva
tion belonged but subject to appropriation by Congress for the 
education and cidlization of such tribe or its members. This 
section also contains an important provision for the preference 
of Indians in employment in the Federal Government.155 

Section 6 of the act sets forth the nonpecuniary benefits 
which. the Indians are to receive in view of the destruction 
of tribal property and tribal existence which the act con-
templates.156 · 

Section 7 of the act provides the basic law upon which water 
rights to allotments have been measured.157 

The remainder of the act contains sections which exempt 
from the allotment legislation various tribes of the Indian 
Territory, the reservations of the Seneca Nation in New York, 
and an Executive orner reservation in the State of Nebraska, 
and which authorize appropriations for surveys. In addition, 
the act contains various saving clauses for the maintenance 
of then existing congressional and administrative powers. 

155 24 Stat. 388, 389, 25 U. S. C. 348. See Chapter 6, sec. 2A, and 
Chapter 8, sec. 4B(3) (b). 

156 24 Stat. 388, 390. See 25 U. S. C. 349. And see Chapter 8, sec. 
2A(3). 

W7 24 Stat. 388, 390, 25 U. S. C. 381. See Chapter 11, sec. 3. 

In the following year the process of amending the Allotment 
Act began. Section 2 of the Act of October 19, 1888,156 authorizes 
the Secretary of the Interior to accept surrenders of patents 
by Indian allottees. A proviso permits the Indian allottee, if 
he so chooses, to make a lieu selection. 

A critical point in the process of assimilation arose in the 
intermarriage of white men and Indian women. The so-called 
"squawmen" were in many cases individuals who took unto 
themselves at least a proportionate share of tribal property 
and tribal control. Section 1 of the Act of August 9, 1888/59 

provided, that, with the exception of the Five Civilized Tribes, 
intermarried whites should not by such marriage acquire "any 
right to any tribal property, privilege, or interest whatever 
to which any member of such tribe is entitled." Section 2 
provided that an Indian woman married to a white man 
shall by such marriage become a citizen of the United States, 
without detriment to her rights of participation in tribal prop
erty.160 The third section of the act 161 dealt with evidence 
required to show marriage. 

158 25 Stat. 611, 612, 25 U. S. C. 350. 
159 25 Stat. 392, 25 U. S. C. 181. 
160 25 u. s. c. 182. 
161 25 u. s. c. 183. 

SECTION 12. LEGISLATION FROM 1890 TO 1899 

The decade of the 1890's shows no sweeping legislation 
comparable in scope to the General Allotment Act, but rather 
embodies piecemeal development of earlier statutes. This devel
opment proceeds along four main lines: (1) Amendments to the 
Allotment Act, pHticularly for the purpose of permitting leases 
of allotments; (2) the development of a body of law governing 
Indian education; ( 3) increased protection for individual Indian 
rights; and ( 4) the clearing up of Indian depredation claims. 

Under the first heading may be listed the Act of February 28, 
1891.162 The first two sections modified those provisions of the 
General Allotment Act relating to the amounts of land to be 
allotted. Section 3 of the act 163 permits the leasing of individual 
allotments, under rules prescribed by the Secretary of the Inte
rior, wherever the Secretary finds that the allottee, "by reason 
of age or other disability," cannot "personally and with benefit 
to himself occupy or improve his allotment or any part thereof." 

A proviso of this section permits leasing of tribal lands, where 
such lands are occupied by Indians who have bought and paid 
for them, "by authority of the Council speaking for such 
Indians," but "subject to the approval of the Secretary of the 
Interior." 

Section 4 of the act supplements previous legislation on home
stead allotments.1M Section 5 of the act provides that for pur
poses of descent, cohabitation "according to the custom and 
manner of Indian life" shall be considered valid marriage.165 

Further amendments to the allotment system adopted during 
this decade include provisions extending leasing privileges,166 

conferring jurisdiction upon the federal courts to adjudicate 
suits for allotments/67 and authorizing the Secretary of the 
Interior to correct errors in patents, and particularly in cases 
of "double allotment." 168 

Of the numerous statutes on Indian education enacted during 
. the decade of the 1890's the earliest confer a large measure of 

1a2 26 Stat. 794. 
163 See 25 U. S. C. 395. 
164 See 25 U. S. C. 336. 
165 25 u. s. c. 371. 
166 Act of August i5, 1894, 28 Stat. 286, 305, 25 U. S. C. 402. 
161 Act of August 15, 1894, 28 Stat. 286, 305, 25 U. S. C. 345. 
x68 Act of January 26, 1895, 28 Stat. 641, 25 U. S. C. 343. 

authority upon the administrative officials, and the later statutes 
proceed to limit that authority. The Appropriation Act of July 
13, 1892/69 include;; a provision 170 authorizing the Commissioner 
of Indian Affairs to make and enforce regulations to secure the 
attendance of Indian children "at schools established and main
tained for their bE:nefit." 

The Appropriation Act of March 3, 189'3,171 contains a pro-
vision 172 authorizing the Secretary of the Interior to 

* * * prevent the issuing of rations or the furnishing 
of subsistence either in money or in kind to the head of 
any Indian family for or on account of any Indian child 
or children between the ages of eight and twenty-one 
years who shall not have attended school during the 
preceding year in accordance with such regulations. 

This tactic apparently created considerable Indian and public 
resentment, as did the parallel practice of taking children from 
their parents and sending them to distant nonreservation board
ing schools.173 Section 11 of the Appropriation Act of August 
15, 1894, 174 prohibits the sending of children to schools outside 
the state or territory of their residence without the consent of 
their parents or natural guardians, and forbids the withholding 
of rations as a technique for securing such consent. This pro
vision is reenacted in the Appropriation Act of March 2, 1895,175 

and, again, the Appropriation Act of June 10, 1896/76 provides 
"That hereafter no Indian child shall be taken from any school 
in any State or Territory to a school in any other State against 
its will or without the written consent of its parents." 177 

A further limitation upon the broad authority of administra
tive officers over Indian education is found in a provision of 
the Appropriation Act of June 7, 1897 178 declaring it to be the 

169 27 Stat. 120. 
110 27 Stat. 120, 143, 25 U. S. C. 284 . 
11127 Stat. 612. 
172 27 Stat. 612, 628, 25 U. S. C. 283. 
m See Tucker, Massacring the Indians, 1927, American Indian Life 

(October-November 1927 Supplement) 6, 9. 
m 28 Stat. 286, 313-314. 
175 28 Stat. 876, 906, 25 U. S. C. 286. 
176 29 Stat. 321, 348. 
177 25 u. s. c. 287. 
178 30 Stat. 62, 79; 25 U. S. C. 278. See Chapter 12, sec. 2D. 
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policy of Congress to "make no appropriation whatever for edu
cation in any sectarian school." 

The role which these various statutes on Indian education have 
had in the development of the present law governing that sub
ject is elsewhere discussed.179 

Concern for the protection of individual Indian rights was one 
of the more constructive consequences of the allotment legisla
tion. The Appropriation Act of March 3, 1893/80 contains a 
provision, elsewhere discussed/81 requiring United States district 

179 See Chapter 12, sec. 2. 
18° 27 Stat. 612, 631, 25 U. S. C. 175. 
181 See Chapter 12, sec. 8. 

attorneys to render legal services to Indians. Further concern 
for individ~al Indian rights is indicated by section 10 of the 
Appropriation Act of August 15, 1894/82 requiring the Interior 
Department to employ Indians in all employments in the Indian 
Service wherever practicable. 

The final subject of importance covered in the legislation of 
the 1890's is the subject of Indian depredations. The Act of 
March 3, 1891/83 established a comprehensive basis upon· which 
all pending depredation claims were, in a comparatively short 
time, disposed of by the Court of Claims.184 

182 28 Stat. 286, 313, 25 U. S. C. 44. See Chapter 8, sec. 4B. 
183 26 Stat. 851. 
184 See Chapter 14, sec. 1. 

SECTION 13. LEGISLATION FROM 1900 TO 1909 

Legislation of the decade from 1900 through 1909', like that 
of the preceding decade, consists almost entirely of piece-meal 
additions to and modifications of past legislation. The center 
of gravity is throughout the decade almost entirely in the prob
lem of how Indian lands or interests therein may be trans
ferred from Indian tribe to individual Indian or from individual 
Indian to individual white man. 

Authorization for individual leasing of allotments is contained 
in the Appropriation Act of May 31, 1900.185 

The Act of February 6, 1901 186 amplifies prior legislation allow
ing the Indian a day in court to prove his right to an allotment. 

The Appropriation Act of March 3, 1901, contains a provision 
authorizing the Secretary of the Interior to grant rights-of-way 
in the nature of easements across tribal and allotted lands for 
telephone and telegraph lines and officeS.187 The same section 
contains a provision subjecting allotted lands to condemnation 
under the laws of the state or territory in which they are 
located.188 

The Appropriation Act of May 27, 1902, established a procedure 
whereby the adult heirs of a deceased allottee may convey lands 
in heirship status with the approval of the Secretary of the 
luterior.189 

The Appropriation Act of June, 21, 1906, contains three im
portant provisions of substantive law.1

w In the first place it per
mits the President to continue the trust period or period of 
restriction during which allotted land is inalieuable.101 Another 
provision of this statute provides that: 

No lands acquired under the provisions of this Act shnll, 
in any event, become liable to the satisfaction of any debt 
contracted prior to the issuing of the final patent in fee 
therefor .102 

A third item of general legislation in this appropriation act de
clares: 

'_rhat no money accruing from any lease or sale of lands 
held in trust by the United States for any Indian shall be
come liable for the payment of any debt of, or claim against, 
such Indian contracted or arising during such trust period, 
or, in case of a minor, during his minority, ex<'ept with the 
approval and consent of the Secretary of the Interior.193 

While a provision in the foregoing act had established an admin
istrative powers to continue restrictions on Indian land beyond 

185 31 Stat. 221, 229. See fn. 161'!, supra. 
186 31 Stat. 760. 
187 Sec. 3, 31 Stat. 1058, 1083, 25 U. S. C. 319. 
188 Sec. 3, 31 Stat. 1058, 1084, 25 U. S. C. 357. 
1~9 Sec. 7, 32 Stat. 245, 275, 25 U. S. C. 379. And see Chapter 11 

sec. 6C. 
190 34 Stat. 325. 
191 34 Stat. 325, 326, 25 U. S. C. 391. 
102 34 Stat. 325, 327, 25 U. S. c. 354. 
•93 34 St:tt. 325, 327, 25 U. S. C. 410. 

the point at which they were to have ceased, a provision in the 
Appropriation Act of March 1, 19Qij'/94 extended administrative 
discretion and flexibility in the opposite direction. Under this 
legislation sale of restricted land was to be permitted prior to 
the time when such restriction was to have expired "under such 
rules and regulations as the Secretary of the Interior may pre
scribe" and the proceeds might be used for the benefit of the ven
dor "under the supervision of the Commissioner of Indian Af
fairs." 105 

The Act of March 2, 1907,196 entitled "An Act Providing for the 
allotment and distribution of Indian tribal funds," applies to the 
realm of funds the principles applieCI. to land in the General Allot
ment Act. Under section 1 of this act/97 the Secretary of the In
terior was authorized to designate Indians deemed capable of 
managing their own affairs and to allot to such Indians a pro rata 
share of tribal funds, upon the application of the Indian. Sec
tion 2 of this act,198 authorized payment, under direction of the 
Secretary of the Interior, of their pro rata share of tribal funds 
to Indians mentally or physically disabled.199 

The Act of May 29, 1908, extended the authority to sell allotted 
lands, permitting the Secretary to make such sales upon the 
death of the original allottee and permitting and authorizing the 
issuance of a patent to the vendee of such Indian heirship 
lauds.200 

The Appropriation Act of March 3, 1909, authorizes the grant 
of Indian lands to railroads for various designated purposes.201 

The same statute authorizes leasing of allotted lands for min
ing purposes 202 under terms approved by the Secretary of the 
Interior. 

A third substantive item contained in this appropriation act 
authorizes the Secretary of the Interior to make such arrange
ments as he deems to be "for the best interest of the Indians" in 
connection with irrigation projects affecting Indian reservation 
lands.203 

In general it may be said that these provisions introduce au 
element of administrative discretion and flexibility into a system 
which when originally proposed had been considered a means 
of releasing the Indian from dependence upon administrative 
authorities. 

194 34 Stat. 1015. 
195 34 Stat. 1015, 1018, 25 U. S. C. 405. 
106 34 Stat. 1221. 
197 25 U. S. C. 119. See Chapter 10, sec. 4. 
198 See 25 U. S. C. 121. 
1311 See Chapter 10, sec. 4. 
200 35 Stat. 444, 25 U. S. C. 404. Also see Chapter 5, sec. 11. 
201 35 Stat. 781, 25 U. S. C. 320. 
2Q

2 35 Stat. 781, 783, 25 U. S. C. 396. See Chapter 11, sec. 5. 
203 35 Stat. 781, 798, 25 U. S. C. 382. 
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SECTION 14. LEGISLATION FROM 1910 TO 1919 

During the decade from 19,10 through 1919, two trends domi
nate Indian legislation. In the first place, the allotment system 
is rendered more flexible and administrative powers in connec
tion with the allotment system are greatly expanded. In the 
second place, the attempt to wind up tribal existence reaches a 
new high point and various powers formerly vested in the tribes 
are transferred by Congress to administrative officials. 

Except for the single act of June 25, 1910,204 which constitutes 
a comprehensive revision of the allotment law,205 all the signifi
cant general legislation of this period is tucked away in provi
sions of appropriation acts. 

The first such measure is found in a proviso of the Appropria
tion Act of April 4, 1910,206 which makes specific the powers 
conferred upon the Secretary of the Interior the year before 207 

with regard to irrigation projects on Indian reservations.208 

The Act of June 25, 1910,200 constitutes what is probably the 
most important revision of the General Allotment Act that has 
been made. Based on 33 years of experience in the administra
tion of the act, it seeks to fill gaps and deficiencies brought to 
light in the course of that period. These relate particularly 
(a) to the administration of estates of allot tees, (b) to the mak
ing of leases and timber contracts for allotted lands, and (c) to 
the cancellation or relinquishment of trust patents. 

Section 1 of this act 210 sets forth a comprehensive plan for the 
administration of allottees' estates, conferring plenary authority 
upon the Secretary of the Interior to administer such estates 
and to sell heirship lands. Section 2 211 authorizes testamentary 
disposition of allotments with the approval of the Secretary of 
the Interior and the Commissioner of Indian Affairs. Section 
3 212 permits relinquishment of allotments by allottees in favor 
of unallotted children, who had been completely ignored in the 
original scheme of allotment to living Indians, and sale of sur
plus lands to whites. 

Section 4 of the act 213 permits leasing of Indian allotments 
held by trust patent for periods not to exceed 5 years in accord
ance with regulations of the Secretary of the Interior, and con
fers upon the Secretary power to supervise or expend for the 
Indians' benefit the rentals thereby received. Section 5 214 makes 
it unlawful to induce an Indian to execute any conveyance of 
land held in trust, or interests therein, thus taking account of a 
practice which had resulted in large losses of Indian land 
through fraudulent or semifraudulent means. Section 6 215 con
tains various provisions for the protection of Indian timber 
against trespass and fire. Section 7 216 contains a gen~ral author
ization for the sale of timber on unallotted lands under regula
tions prescribed by the Secretary of the Interior. Section 8 217 

contains a similar authorization for timber sales on restricted 
allotted lands. , 

Section 13 of the act 218 authorizes the Secretary of the In
terior to reserve from entry Indian power and reservoir sites, 

204 36 Stat. 855. 
20s See H. Rept. No. 1, 135, 61st Cong., 2d sess., April 24, 1910, for a 

and the following section 219 authorizes the Secretary of the 
Interior to cancel patents covering such sites upon making allot
ment of other lands of equal value and reimbursing the Indian 
for improvements on the cancelled allotment. Other sections 
contain minor amendments to the General Allotment Act and 
related legislation.220 

The provision of this act relating to testamentary disposition 
of allotments was amended and amplified by the Act of February 
14, 1913.221 As amplified, the privilege of testamentary disposi
tion subject to departmental approval is extended not only to 
Indians possessed of allotments, but also to Indians having 
individual Indian moneys or other property held in trust by 
the United States.222 

The Appropriation Act of June 30, 1913, declares: 223 

No contract made with any Indian, where such contract 
relates to the tribal funds or property in the hands of 
the United States, shall be valid, nor shall any payment 
for services rendered in relation thereto be made unless 
the consent of the United States has previously been 
given. 

The Appropriation Act of August 1, 1914, contains provisions 
of substantive law authorizing quarantine of Indians afflicted 
with contagious diseases,224 and gives recognition to the exis
tence of agency jails by requiring reports of confinements 
therein.225 

Contained -in the Appropriation Act of May 18, 1916, is a 
provision authorizing the leasing of allotted lands susceptible of 
irrigation where the Indian owner, by reason of age or disability, 
cannot personally occupy or improve the land.226 

The same appropriation act includes a mandate to the Secre
tary of the Interior to make a comprehensive report of the use 
to which tribal funds have been put by administrative authori
ties. A proviso to this mandate which has become an important 
part of existing Indian law declares that following the submis
sion of such report, in December 1917-

no money shall be expended · from Indian tribal funds 
without specific appropriation by Congress except as 
follows: Equalization of allotments, education of Indian 
children in accordance with existing law, per capita and 
other payments, all of which are hereby continued in full 
force and effect: Provided further, That this shall not 
change existing law with reference to the Five Civilized 
Tribes.227 

The Appropriation Act of May 25, 1918, contains a number of 
"economy" provisions, the most important of which is that pro
hibiting the use of appropriations, other than those made pur
suant to treaties-

to educate children of less than one-fourth Indian blood 
whose parents are citizens of the United States and of 
the State wherein they live and where there are adequate 
free school facilities provided.228 

Another provision of this appropriation act contains a reminder 
of the recent admission of the states of New Mexico and Arizona 

comprehensive outline of the purposes of the act (H. R. 24992). 219 36 Stat. 855, 859, 25 U. S. C. 352. 
200 36 Stat. 269, 270. 220 See sec. 16, 36 Stat. 855, 859 (incorporated in 25 U. S. C. 312) 
207Act of March 3, 1909, 35 Stat. 781, 798. See fn. 203, supra. ' (rights-of-way); sec. 17, 36 Stat. 855, 859 (incorporated in 25 U. S. C. 
2os 36 Stat. 269, 270, 271, 25 U. S. C. 383-385. See Chapter 12, sec. 7. 331) (amending sees. 1 and 4 of the original allotment act) ; sec. 31, 
200 36 Stat. 855. 36 Stat. 855, 863-; 25 U. S. C. 337 (allotments within national forests). 
210 36 Stat. 855, 25 U. S. C. 372. 221 37 Stat. 678. See 25 U. S. C. 373. 
21136 Stat. 855, 856, 25 U. S. C. 373. 222 See Chapter 10, sec. 10; Chapter ll, sec. 6. See also Sen. Rept. 
= 36 Stat. 855, 856, 25 U. S. C. 408. No. 720, 62d Cong. 2d sess., May 9, 1912, on H. R. 1332. 
21s 36 Stat. 855, 856, 25 U. S. C. 403. 223 38 Stat. 77, 97, 25 U. S. C. 85. See Chapter 8, Sec. 7. • 
214 36 Stat. 855, 857, 18 U. S. C. 115. ~2t 38 Stat. 582, 584, 25 U. S. C. 198. · 
215 36 Stat. 855, 857, 18 U. S. C. 104, 107. 225 38 Stat. 582, 586, 25 U. S. C. 200. 
21e 36 Stat. 855, 857, 25 U. S. C. 407. 226 39 Stat. 123, 128, 25 U. S. C. 394. See Chapter 11, sec. 5. 
217 36 Stat. 855, 857, 25 U. S. C. 406. 227 39 Stat. 123, 158-159, 25 U. S. C. 123. 
21s 36 Stat. 855, 858, 43 U. S. C. 148. 228 40 Stat. 561, 564, 25 U. S. c. 297. 
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to the Union, in the form or a prohibition against the executive 
creation of further Indian reservations in those two stateS.220 

Section 28 of this act represents what is perhaps the culmina
tion of the tendency to break up Indian tribes and tribal prop
erty. This section 230 authorizes the Secretary of the Interior to 
withdraw from the United States Treasury and segregate all 
tribal funds held in trust by the United States, apportioning a 
pro rata share of such funds to each member of the tribe. This 
provision for the dividing up of tribal funds required a final roll 

2.w 40 Stat. 561, 570, 25 U. S. C. 211. 

of persons entitled to participate in the division. Such authori- · 
zation was conferred by the Appropriation Act of June 30, 1919.231 

This same act included a comprehensive scheme for the grant
ing of leases and prospecting. permits on tribal lands of nine far 
western states by the Secretary of the Interior, under such regu
lations as he might prescribe.232 This statute, probably stimu
lated by wartime demand for minerals, completely disregards 
any tribal voice in the disposition of tribal property. It is of a 
piece with legislation, already noted, looking to the complete 
dissolution of the Indian tribes and the division of tribal funds, 
as well as tribal lands, among the members thereof. 

230 40 Stat. 561, 591, 25 U. S. C. 162, repealed by Act of June 24, 1938, 23141 Stat. 3. 9, 25 u. s. c. 163. 
sec. 2, 52 Stat. 1037, so far as the former statute authorized distribution 232 Sec. 26, 41 Stat. 3, 31, 25 U . S. C. 399, amended by Act of December 
of tribal funds. See Chapter 9, sec. 6; Chapter 10, sec. 4; Chapter 16, 1926, 44 Stat. 922, and Act of May 11, 1938, 52 Stat. 347, 25 U. S. C. 
15, sec. 23. 396A-396F. · See Chapter 15, sees. 14 and 19. 

SECTION 15. LEGISLATION FROM 1920 TO 1929 

The decade from 1920 through 1929 is singularly devoid of 
basic Indian legislation. In fact, the decade marks a lull be
tween the legislative activity in which the development of the 
allotment system was realized and the new trends towards cor
porate activity and the protection of Indian rights which were 
to take form in the following decade. 

Seven statutes embodying permanent general legislation 
adopted during this decade deserve notice. 

The Appropriation Act of February 14, 1920, contains a direc
tion to the Secretary of the Interior to require owners of irrigable 
land under Indian irrigation projects to make payments for costs 
of construction.233 The same statute contains a proviso author
izing the Secretary of the Interior to make and enforce regula
tions to secure regular attendance of "eligible Indian children 
who are wards of the government" in federal or state schools.234 

The Appropriation Act of March 3, 1921, contains general au
thorization for the leasing of restricted allotments for farming 
and grazing purposes, subject to departmental regulations.235 

By the Act of May 29, 1924,238 Congress authorized the execu
tion of oil and gas leases "at public auction by the Secretary of 
the Interior, with the consent of the council speaking for such 
Indians," wherever such lands were subject to mining leases 
under the Act of February 28, 1891.237 

Perhaps the most significant legislation of the decade is the 
Act of June 2, 1924, which made "all non-citizen Indians born 
within the territorial limits of the United States" citizens of the 
United States.238 The title of this act as given in the Statutes at 
Large, "An Act To authorize the Secretary of the Interior to 
issue certificates of citizenship to Indians" is the result of a 
clerical error which has been a source of considerable misunder
standing. The bill as originally introduced contemplated a pro
cedure whereby the Secretary of the Interior was to i~sue such 
certificates. The act as finally passed, however, acted of its 
own force to confer citizenship upon the Indian and in fact as 
passed by both houses the title of the bill reads: "A bill granting 
citizenship to Indians, and for other purposes." 239 This act 

233 41 Stat. 408, 409, 25 U. S. C. 386. See Chapter 12, sec. 7. 
234 41 Stat. 408, 410. See Chapter 12, sec. 2. 
235 41 Stat. 1225, 1232, 25 U. S. C. 393. See Chapter 11, sec. 5. 
23s 43 Stat. 244, 25 U. S. c. 398. 
237 26 Stat. 794, 795, 25 U. S. C. 397. 
238 43 Stat. 253, 8 U. S. C. 3. See Chapter 8, sec. 2. 
m See H. Rept. No. 222, 68th Cong., 1st sess., February 22, 1924, on 

H. R. 6355, wherein the Committee on Indian Affairs said : 
At the present time it is very difficult for an Indian to obtain 
citizenship without either being allotted and getting a patent in 
fee simple, or leaving the reservation and taking up his resi
dence apart from any tribe of Indians. This legislation will 

brought to completion a process whereby various classes of In
dians had successively been granted the status of citizenship.240 

By the Act of May 17, 1926,241 Congress acted to regularize the 
handling of "Indian moneys, proceeds of labor," making such 
moneys 

available for expenditure, in the discretion of the Secre
tary of the Interior, for the benefit of the Indian tribes, 
·agencies, and schools on whose behalf they are collected, 
subject, however, to the limitations as to tribal funds, im
posed by section 27 of the Act of May 18, 1916 (Thirty
ninth Statutes at Large, page 159).242 

The status of these funds is elsewhere discussed.243 

A comprehensive statute on oil and gas mining upon unallotted 
lands within Executive order reservations is the Act of March 3, 
19Q7.244 Section 1 of this act 245 extends to Executive order reser
vations the leasing privileges already applicable to other reser
vations under the Act of May 29, 1924, noted above. 246 

Section 2 of this act 247 provides for the deposit of rentals, 
royalties, and bonuses in the Treasury of the United States 
to the credit of the Indian tribe concerned, such funds to be 
available for appropriation by Congress. This section con
tains a significant proviso indicating a new trend in Indian 
legislation : 

Provided, That said Indians, or their tribal council, shall 
be consulted in regard to the expenditure of such money, 
but no per capita payment shall be made except by Act 
of Congress. 

Section 3 of the act 248 subjects proceeds and operations under 
the act to state taxation.249 Section 4 contains general legisla
tion not restricted to the matter of oil and gas leases: 

* * _ * hereafter changes in the boundaries of reserva
tions created by Executive order, proclamation, or other
wise for the use and occupation of Indians shall not be 

bridge the present gap and provide means whereby an Indian may 
be given citizenship without reference to the question of land ten
ure or the place of his residence * • *. 

The Senate amended the bill so as to eliminate all departmental discre
tion in its application. See Sen. Rept. No. 441, 68th Cong., 1st sess., 
April 21, 1924; and see 65 Cong. Rec. 8621-8622, 9303--'9304. 

240 See Chapter 8, sec. 2. 
241 44 Stat. 560. See 25 U. S. C. 161b. 
242 See H. Rept. No. 897, .69th Cong., 1st sess., April 15, 1926, on H. R. 

11171. 
243 Chapter 5, sec. 10. 
244 44 Stat. 1347. 
245 44 Stat. 1347, 25 U. S. C. 398a. 
246 43 Stat. 244. See fn. 236, supra. 
247 44 Stat. 1347, 25 U. S. C. 398b. 
248 44 Stat. 1347, 25 U. S. C. 398c. 
249 See Chapter 13, sec. 2. 
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made except by Act of Congress : Provided, That this to the transfer of power over Indian affairs from the Interior 
shall not apply to temporary withdrawals by the Secre- Department to the states. A first step in this devolution of 
tary of the Interior.

250 

power was taken by the Act of February 15, 1929,253 which di-
This limitation of a basic executive power in the field of rects the Secretary of the Interior to permit the agents and 

Indian affairs is the precursor of a series of limitations upon employees of any state to enter upon Indian lands 254 

executive authority enacted in the following decade. * * * for the purpose of making inspection of health 
The unfavorable comparisons drawn by the Meriam report 251 and educational conditions and enforcing sanitation and 

in 1928 between the service standards of the Indian Bureau quarantine regulations or to enforce compulsory school 
attendance of Indian pupils, as provided by the law of 

and those of state agencies 
252 

led to a series of statutes looking the State, under such rules, regulations, and conditions 

250 44 Stat. 1347, 25 U. S. C. 398d. See Sen. Rept. No. 1240, 69th 
Cong., 2d. sess., January 11, 1927, on S. 4893. 

251 Meriam, Problem of Indian Administration (1928). 
252 See Chapter 2, sec. 2F, supra. 

as the Secretary of the Interior may prescribe. 

253 45 Stat. 1185, 25 U. S. C. 231. 
25'*lSee H. Rept. 2135, 70th Cong., 2d sess., January 17, 1929, on H. R. 

15523. 

SECTION 16. LEGISLATION FROM 1930 TO 1939 

The decade from 19HO to 1939 .is as notable in the history of 
Indian legislation as that of the 1830's or the 1880's. ThrOUJ!b 
the series of general and ~rmanent laws enacted in the field 
of Indian affairs during this decade there runs the motive of 
righting past wrongs inflicted upon a nearly helpless minority. 
The sense of these wrongs owed much to the labors that went 
into the Meriam report, 255 much to the investigations conducted 
by the Senate,256 and much to the volunteer labors of individuals 
and organizations willing to assume the thankless task of criti
cizing the workings of our governmental institutions.257 

The first of these attempts to remedy past wrongs was the so
called Leavitt Act of July 1, 1932.208 Both the Meriam report 
and the special subcommittee of the Senate Committee on Indian 
.Affairs had made it clear that in the development of irrigation 
projects on Indian reservations, Indians had been charged with 
tremendous costs for construction work which they had never 
requested and which brought them little or no bell.efit. The 
Leavitt Act authorized the Secretary of the Interior 

to adjust or eliminate reimbursable charges of the Govern
ment of the United States existing as debts against indi
vidual Indians or tribes of Indians in such a way as shall 
be equitable and just in consideration of all the circum
stances under which such charges were made: * * *· 

Such action was to be subject to congressional rescission by 
concurrent resolution. 

A further provision of this act deferred the collection of con
struction charges against Indian-owned lands until the Indian 
title thereto should have been extinguished. The place of the 
Leavitt Act in current Indian irrigation work is elsewhere dis
cusged.219 Legislation along similar lines was later extended to 
white users of water on Indian irrigation projects.260 

The first legislative result of the depression in the field of 
Indian affairs was an act designed to meet the problem of de
faults on timber contracts. The Act of March 4, 1933, permitted 
the Secretary of the Interior, with the consent of the Indians 
involved, expressed through a regularly called general council, 
and of the purchasers, to modify the terms of uncompleted con
tracts of sale of Indian tribal timber.261 Similar provision was 
made with respect to allotted timber.262 In all such modified 
contracts Indian labor was to be given preference.263 The insist-

255 See Chapter 2, sec. 2F. 
256 See Chapter 1, sec. 1. See also H. Rept. No. 951, 72d Cong., 1st 

sess. 
257 See particularly American Indian Life, Bulletins 10 (1927) to 24 

(1934). 
2ss 47 Stat. 564, 25 U. S. C. 286a. 
25o See Chapter 12, sec. 7. 
2oo Act of June 22, 1936, 49 Stat. 1803, 25 U. S. C. 389 et seq. 
261 Act of March 4, 1933, sec. 1, 47 Stat. 1568, 25 U. S. C. 407a. 
262 Sec. 2, 47 Stat. 1568, 25 U. S. C. 407b. 
263 Sec. 3, 47 St'at. 1568, 1569, 25 U. S. C. 407c. 

ence upon Indian consent marks a trend that was to continue 
through the remainder of the decade. 264 

General emergency legislation, such as the National Industrial 
Recovery Act,265 with its public works provisions, and the Emer
gency Appropriation Act of June 19, 1934,266 under which the 
Indian Division of the Civilian Conservation Corps was estab
lished, made a very significant impression upon the economic 
situation of the Indian reservations. 

An important item of general and permanent legislation was 
the so-called J ohnson-O'Malley Act 267 of .April 16, 1934,268 author
izing (sec. 1) the Secretary of the Interior to enter into con
tracts with states or territories-

* * * for the education, medical attention, agricultural 
assistance, and social welfare, including relief of distress, 
of Indians in such State or Territory, through the qualified 
agencies of such State or Territory. 

Federal moneys and federal facilities might be turned over to 
such state or territorial agencies.269 This legislation constituted 
a response to the criticism made by the Meriam report that the 
standards of social service in the Indian Bureau were in large 
part inferior to those of parallel state agencies.270 

Next in the list of Indian grievances to be corrected was the 
provision in the law governing sales of Indian heirship land's re
quiring the Indian to refund moneys paid by a defaulting pur
chaser. Fall of real-estate values and widespread defaults on 
uncompleted contracts made this provision particularly onerous 
to the Indians. By the Act of April 30, 19e4,2Tl the usual rule of 
law that instalments on a defaulted contract inure to the benefit 
of the vendor was applied to the Indians.272 

The next attempt to right old wrongs was embodied in the 
Act of May 21, 1934,273 an act which repealed 12 sections of the 
United States Code that laid peculiar restrictions upon civil 
liberties in the Indian country.274 This statute marked the first 
step in a process of freeing the Indians and the Indian Service 
from the burden of obsolete laws enacted to fit long-outgrown 

264 See H. Rept. No. 1302, 72d Cong., 1st sess., May 13, 1932; Sen. 
Rept. No. 1281, 72d Cong., 2d sess., February 21, 1933, on H. R. 6684. 

265 Act of June 16, 1933, 48 Stat. 195. 
266 Act of June 19, 1934, 48 Stat. 1021, 1056. For a continuous ac

count of ,these activities see the publication of the Office of Indian 
Affairs, "Indians at Work." 

267 When originally introduced it was known as the Swing-Johnson 
bill. 

268 48 Stat. 596. See 25 U. S. C. 452. 
269 See Sen. Rept. No. 511, 73d Cong., 2d sess., March 20, 1934, on 

s. 2571. 
27° See Chapter 2, sec. 2F, and Chapter 12, sees. 2 and 3. 
271 48 Stat. 647. See 25 U. S.C. 372 (Supp.). 
272 See H. Rept. No. 825, 73d Cong., 2d sess., February 21, 1934, on 

H. R. 5075. 
273 48 Stat. 787. 
274 For a discussion of the sections repealed see Chapter 8, sec. 10A(2). 
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conditions.m The statutes repealed constitute only a small part 
of the mass of 8UCh obsolete laws. 

The most comprehensive measure of the decade, probably 
equaled in scope and significance only by the legislation of 
June 30, 1834,276 and the General Allotment Act of February 8, 
1887/m is the Act of June 18, 1934.278 Although the various provi
sions of this act are discussed in other chapters, an outline 
sketch of the entire act may show the context and perspective 
in which each of these provisions has to be viewed. 

The general purposes of the legislation are set forth at length 
in Hearings before the House Indian Affairs Committee 279 and in 
briefer form in Hearings before the Senate Indian Affairs Com
mittee.280 In a series of conferences held throughout the Indian 
country the purposes of the proposed legislation as envisioned by 
officials of the Interior Department and the views voiced by 
Indians which were embodied in the act as finally passed are 
set forth in some detail.281 

More briefly the objectives of the legislation are summed up in 
the report presented by Senator Wheeler, one of the co-sponsors 
of the measure, on behalf of the Committee on Indian Affairs, of 
which he was chairman. The report recommending enactment 
of the measure 282 declared : 

The purposes of the bill, briefly stated, are as follows : 
(1) To stop the alienation, through action by the Gov

ernment or the Indian, of such lands, belonging to ward 
Indians, as are needed for the present and future support 
of these Indians. 

(2) To provide for the acquisition, through purchase, of 
land for Indians, now landless, who are anxious and fitted 
to make a living on such land. 

(3) To stabilize the tribal organization of Indian tribes 
by vesting such tribal organizations with real, though 
limited, authority, and by prescribing conditions which 
must be met by such tribal organizations. 

(4) To permit Indian tribes to equip themselves with 
the devices of modern business organization, through form
ing themselves into business corporations. 

(5) To establish a system of financial credit for Indians. 
(6) To supply Indians with means for collegiate and 

technical training in the best schools. 
(7) To open the way for qualified Indians to hold posi

tions in the Federal Indian Service. 

Section 1 283 prohibits further allotment of Indian lands. This 
provision embodied a considered judgment that the allotment 
system was incapable of contributing to the economic advance
ment of the Indians. As was stated in the House report,284 

The bill now under consideration definitely puts an 
end to the allotment system through the operation of which 
the Indians have parted with 90,000,000 acres of their 
land in the last 50 years. (P. 6.) 

275 See Sen. Rept. No. 634, 73d Cong., 2d sess., March 28, 1934, on 
S. 2671, wherein it is stated "* • • it appears that the only use now 
made of these obsolete sections is as an excuse for arbitrary abuses by 
bureaucratic officials." 

276 See sec. 6, supra. 
277 See sec. 11, supra. 
278 48 Stat. 984, 25 U. S. C. 461, et seq. 
279 Readjustment of Indian Affairs, Hearings, H. Comm. on Ind. Alf., 

on H. R. 7902, 73d Cong., 2d sess. (1934). 
2&0 Hearings, Sen. Comm. on Ind. AJf., on S. 2755 and S. 3645, 73d 

Cong., 2d sess. (1934). 
281 See, for example, Minutes of the Plains Congress, March 2-5, 1934 

(Rapid City Indian School) ; Minutes of All-Pueblo Council, Santo Do
mingo Pueblo, March 15, 1934; Report of Southern Arizona Indian Con
ference, Pheonix, Arizona, March 15-16, 1934 (Phoenix Indian School) ; 
Proceedings of the Conference for the Indians of the Five Civilized Tribes 
of Oklahoma, Muskogee, Oklahoma, March 22, 1934. 

282 Sen. Rept. No. 1080, 73d Cong., 2d sess. (May 10-(calendar day, May 
22), 1934). 

283 48 Stat. 984, 25 U. S. C. 461. See Chapter 11, sec. 1. 
284 H. Rept. No. 1804, 73d Cong., 2d sess., on H. R. 7902 (May 28, 1934). 

Section 2 285 extends, until otherwise directed by Congress, ex
isting periods of trust and restrictions on alienation placed on 
Indian lands. 

Section 3,286 apart from the lengthy provisos relating to the 
Papago Reservation,287 authorized the Secretary of the Interior 
"to restore to tribal ownership the remaining surplus lands of 
any Indian reservation heretofore opened, or authorized to be 
opened, to sale, or any other form of disposal * * * ." 288 

Commenting on this section, the Senate Committee Report 
declares: 

When allotment was carried out on various reserva
tions, tracts of surplus or ceded land remained unallotted 
and were placed with the Land Office of the Department 
of the Interior for sale, the proceeds to be paid to the 
Indians. Some of these tracts remain unsold and by 
section 3 of the bill they are restored to tribal use. (P. 2.) 

Section 4 of the act 280 constitutes a rather complicated amal
gam of differing Senate and House drafts on the subject of 
alienation of Indian land. The scope and effect of this section 
are elsewhere expbred.290 In general, it may be said that the 
section prohibits inter vivos transfers of restricted Indian land 
except to an Indian tribe and limits testamentary disposition of 
such land to the heirs of the devisee, to members of the tribe 
having jurisdiction over the land, or the tribe itself. 

Section 5· 291 authorizes the acquisition of lands for Indians 2112 

and declares that such lands shall be tax exempt. 
Section 6 293 directs the promulgation of various conservation 

regulations. 
Section 7 294 gives the Secretary authority to add newly ac

quired land to existing reservations and extends federal juris
diction over such lands. 

Section 8 295 leaves scattered Indian homesteads on the public 
domain out of the scope of this measure. 

The first eight sections of the law as finally enacted correspond 
to the provisions of the bills considered and reported by the 
House and Senate Committees. In the remaining sections of 
the measure as finally enacted, various combinations and com
promises were made between two different drafts which passed 
the two houses and, therefore, the House and Senate debates 
and committee reports must be read with caution. 

Section 9 296 authorizes an appropriation for the expenses of 
organizing Indian chartered corporations and other organiza
tions created under the act. 

Section 10 297 authorizes the establishment of a $10,000,000 
revolving credit fund from which loans may be made to incorpo
rated tribes. Loans had been made by the Indian Service for 
many years to individual Indians but the experience with such 
loans had not been satisfactory. The individual Indian receiving 
money or goods from a federal cfficial was apt to place the trans-

285 48 Stat. 984, 25 U. S. C. 462. 
asa 48 Stat. 984, 25 U. S. C. 463. 
287 Later amended by Act of August 28, 1937, 50 Stat. 862. 
288 See Chapter 15, Sees. 1, 7, 21. 
289 48 Stat. 984, 985, 25 U. S. C. 464. 
200 See Chapter 11, sec. 4; Chapter 15, sec. 18. 
291 48 Stat. 984, 985, 25 U. S. C. 465. 
292 "Th~ title to land thus acquired will remain in the United States. 

The Secretary may permit the use and occupancy of this newly acquired 
land by landless Indians ; he may loan them money for improvements 
and cultivation, but the continued occupancy of this land will depend 
on its beneficial use by the Indian occupant and his heirs." (H. Rept. 
No. 1804, 73d Ceng., 2d sess. (May 28, 1934), p. 7.) 

293 48 Stat. 984, 986, 25 U. S. c. 466. 
294 /bid., 25 u. s. c. 467. 
295 48 Stat. 984, 986, 25 U. S. C. 468. 
m 48 Stat. 984, 986, 25 U. S. C. 469. 
297 48 Stat. 984, 986, 25 U. S. C. 470. 
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action in the context of goods received under treaty or agree
ment or by way of charity, and the urge to repayment was slight. 
The new legislation precluded loans from the Federal Govern
ment to individual Indians. Henceforth the individual Indian 
was to be responsible in the matter of repayment to his own 
tribe.298 

Section 11 299 authorized "loans to Indians for the payment of 
tuition and other expenses in recognized vocational and trade 
schools," and "loans to Indian students in high schools and col
leges." 

Section 12 300 reenacted a promise of Indian employment which 
bad been made in several earlier statutes during the preceding 
century.301 Specifically, it directed the Secretary of the Interior 
to establish standards for appointment "without regard to civil
service laws, to the various positions maintained, now or hereafter, 
by the Indian Office, in the administration of functions or 
services affecting any Indian tribe," and provided that Indians 
meeting such non-civil-service standards "shall hereafter have 
the preference to appointment to vacancies in any such positions." 
The administration of this provision is elsewhere rliscussed.302 

Sections 13,303 14,804 and 15 305 of the act dealt with the exemp
tion of various tribes from all or some of the provisions of the 
act, provided for the continuance of "Sioux benefits," 306 and put 
forward a promise 

that no expenditures for the benefit of Indians made out of 
appropriations authorized by this Act shall be considered 
as offsets in any suit brought to recover upon any claim 
of such Indians against the United States. 

_Sections 16 s<YT and 17 808 deal with the problem of tribal organi
zation and tribal incorporation. Since these sections were the 
work of a conference committee which took phrases from the 
bill that bad passed the House and other phrases from the bill 
that had passed the Senate, the House and Senate committee 
reports and legislative history prior to the conference report must 
be used with extreme circumspection, in aiding the interpretation 
of these two sections. The scope of these two sections and the 
interpretations placed thereon are elsewhere discussed.800 

Section 18 310 provided that the act as a whole should not apply 
to any reservation wherein a majority of the Indians voted 
against its application.8

u 

298 See Chapter 14. 
200 48 Stat. 984, 986, 25 U. S. C. 471. 
soo 48 Stat. 984, 986, 25 U. S. C. 472. 
aot See Chapter 8, sec. 4B. 
302 See Chapter 8, sec. 4B(3) (b). 
so3 48 Stat. 984, 986, 25 U. S. C. 473. 
3o. 48 Stat. 984, 987, 25 U. S. C. 474. 
305 48 Stat. 984, 987, 25 U. S. C. 475. This proVISion, insofar as it 

promised that appropriations authorized by the act should not be con
sidered offsets in Indian claim suits against the United States, was later 
repudiated in large part, by a rider to the Appropriation Act of August 12, 
1935, 49 Stat. 571, 596, 25 U. S. C. 475a. 

aoo See Act of March 2, 1889, sec. 17, 25 Stat. 888, 894; Act of June 10, 
1896, 29 Stat. 321, 334. 

ao1 48 Stat, 984, 987, 25 U. S. C. 476. 
3os 48 Stat. 984, 988, 25 U. S. C. 477. 
309 See Chapter 7, sec. 3; Chapter 14, sec. 4. 
31o 48 Stat. 984, 988, 25 U. S. C. 478. 
311 For a holding that the right to reject the entire act included the 

right to reject the special provisions dealing with the Papago Reserva
tion, see 38 Op. A. G. 121 (1934). Under the original act, elections 
had to be called on the act within 1 year after its approval. By the 
Act of June 15, 1935, 49 Stat. 378, this period was extended another 
year. Under the original act a majority of all the Indians entitled to 
vote was required to render the act inapplicable to a particular reserva
tion. Unreported Op. A. G., April 19, 1935. The amendment above 
referred to modified this rule so as to require only a majority of those 
voting in an election in which not less than 30 percent of those entitled 
to vote actually vote. 

Section 19 31~ of the act includes definitions of "Indians," 
"tribes," and "adult Indians." Of these definitions the definition 
of the term "Indian" is of particular importance : 

The term "Indian" as used in this Act shall include all 
persons of Indian descent who are members of any rec
ognized Indian tribe now under Federal jurisdiction, and 
all persons who are descendants of such members who 
were, on June 1, 1934, residing within the present bound
aries of any Indian reservation, and shall further include 
all other persons of one-half or more Indian blood. 

Although many provisions of the act as originally enacted did 
not apply to the Territory of Alaska or the State of Oklahoma, 
which together accounted for approximately one-half of the In
dian population of the United States, experience in the admin
istration of the act and intensive discussion of its provisions in 
the exempted areas led to the adoption of legislation extending 
the main provisions of the act, with minor modifications, to 
Alaska 3u and to Oklahoma. 314 

An analysis of the workings of the Act of June 18, 1934, was 
published in 1938 by a committee of students of Indian affairS.315 

The conclusions reached by this committee after an analysis of 
concrete experiences on typical reservations are worth quoting : 

* * * these concrete experiences point dramatically to 
the new world of opportunity that has been opened to all 
Indian tribes by the development of three cardinal prin
ciples of present-du.y Indian administration: Indian self
government, the conservation of Indian lands and re
sources, and socially directed credit. On almost every 
reservation today, even on r:eservations that voted to reject 
the Indian Reorganization Act, one finds a deep and g:row
ing concern for these basic principles, a conscious striving 
to secure their application to local problems, the beginnings 
of constructive achievement, and hope for the future where 
there was once only hopeless regret for the past. 

• • * * * 
INDIAN SELF-GOVERNMENT 

The first major move of the present administration in 
the direction of Indian self-government was a provision in 
the Pueblo Relief Act of May 31, 1933, prohibiting the Sec
retary of the Interior from spending moneys appropriated 
under that act for the various Pueblos "without first ob
taining the approval of the governing authorities of the 
Pueblo affected." 

The same principle was established on a broader scale 
by the Indian Reorganization Act of June 18, 1934, which 
gave to all Indian tribes organizing under its terms the 
final power of approval or veto over the disposition of 
all tribal assets. 

812 48 Stat. 984, 988, 25 U. S. C. 479. For definition of Indians see 
Chapter 1, sec. 2. 

313 Act of May 1, 1936, 49 Stat. 1250, 48 U. S. C. 362, 358a, discussed 
in Chapter 21. 

31' Act of June 26, 1936, 49 Stat. 1967, 25 U. S. C. 501-509, discussed 
in Chapter 23. 

815 The New Day for the Indians: A survey of the Working of the In
dian Reorganization Act of 1934 (1938), edited by Jay B. Nash, Oliver 
LaFarge, and W. Carson Ryan ; sponsored by Pablo Abeita, Louis Bartlett, 
Ruth Benedict, Bruce Bliven, Leonard Bloomfield', Franz Boas, Ray A. 
Brown, Fay Cooper-Cole, John M. ·Cooper, George P. Clements, Harold S. 
Colton, Byron Cummings, William A. Durant, Ben Dwight, Herbert R. 
Edwards, Haven Emerson, Edwin R. Embree, Howard S. Gans, Robert 
Gessner, Rev. Philip Gordon, John J. Hannon, John P. Harrington, M. 
Raymond Harrington, Melvifle J. Herskovits, Frederick W. Hinrichs, Jr., 
F. W. Hodges, Edgar Howard, Ales Hrdlicka, Albert Ernest Jenks, A. V. 
Kidder, Charles iKe, Oliver LaFarge, Robert Lansdale, Ralph T. Linton, 
Charles T. Loram, John Joseph Mathews, William Gibbs McAdoo, Mar
garet McKittrick, H. Scudder Mekeel, Jay B. Nash, William F. Ogburn, 
Father Bona Ventura Oblasser, Robert Redfield, W. Carson Ryan, Lester 
F. Scott, Elizabeth Sheply Sergeant, Ernest Thompson Seton, Guy Emery 
Sbipler, Frank G. Speck, Vilhjalmur Stefansson, Fred M. Stein, Huston 
Thompson, George C. Vaillant, Wilson D. Wallis, James P. Warbasse, and 
B. D. Weeks. 
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'J:he Indian Reorganization Act further authorized the 
various Indian tribes to take over positive control of 
their own resources and to carry on tribal enterprises as 
membership corporations under a gradually vanishing 
federal supervision. 

The law as finally enacted, left to the future many grants 
of power included in the original bill, for which it was 
felt that the Indians were not yet ready. Thus the 
power to remove undesirable employees from a reservation, 
the power to appropriate tribal funds held in the United 
States Treasury, and the power to take over services now 
rendered by the Interior Department to individual In
dians-such services, for instance, as are connected with 
education, health, the probate and sale of allotments, and 
the handling of individual Indian moneys-all were de
leted from the original bill. 

What was perhaps more important than the specific 
powers which the act, as finally passed, conferred upon 
organized Indian tribes was the solemn pledge contained 
in the act that never again would the Federal Government 
tear down the municipal and economic organizations that 
should establish themselves under the protection of the 
act, and that powers vested in the tribes under past laws 
and treaties would not be diminished without tribal con
sent. 

The principle of Indian self-government was carried to 
a new phase when the Indians themselves were asked to 
vote on whether or not the law establishing self-governing 
powers should apply on the different reservations. 'J:he 
great majority of the Indians voting on the question voted 
in favor of the Indian Reorganization Act. In accordance 
with the expressed desires of tribes originally excluded 
from the act, its essential principles were extended to 
Alaska by the act of May 1, 1936, and to Oklahoma by 
the act of June 26, 1936. Indians numbering 252,211 
are now under the act. They are grouped into tribes or 
bands numbering 206. They represent 68.8 percent of the 
total of Indians in the United States and Alaska. 

As of September 1, 1938, 85 tribes, with a population 
of 99,813, had already adopted constitutions and by-laws 
under the Indian Reorganization Act. Fifty-nine of these 
have already received charters of incorporation. No tribe 
or group which adopted the act, or which was brought 
within the terms of the act without formal vote, as in 
Oklahoma and Alaska, has asked by vote or by majority 
petition to be relieved of the terms of the act. On the 
other hand, a number of groups in tribes which once re
jected the act have petitioned for a second chance to 
vote on the ground that their original adverse vote was 
influenced by misinformation. What the adoption of In
dian constitutions has meant in the spiritual regeneration 
of the Indians concerned is iUustrated more forcefully by 
the concrete experiences related in the first part of this 
report than by any statistical figures. 

One significant change in the direction of Indian self
government can best be put in negative terms. During 
the century from 1833 to 1933 hundreds of laws affecting 
Indian tribes were enacted and a great part of these laws, 
perhaps a majority of them, in some way deprived the 
Indian tribes of rights or possessions they had once en
joyed. Since 1933 no law has been enacted which took 
from any Indian tribe, against its will, any of its liber
ties or any of its possessions. 

CONSERVATION OF NATURAL RESOUROES 

During the years from the passage of the General 
Allotment Act of 1887 until the beginning of the present 
administration, Indian land holdings were reduced from 
approximately 137,000,000 acres to less than 50,000,000 
acres. Of the ar()a that remained in Indian ownership a 
large part was desert or mountainside. The grazing land 
and farming land still owned by the Indians had seriously 
deteriorated as a result of overgrazing, the plowing of 
sod that should never have been broken, reckless timber
cutting and the emigration of the topsoil by various water 
and aerial routes to points east and west. 

These figures represented stark tragedy for a people 
whose economy was rooted in the soil, whose reverence for 
the soil was so deep that they never fully grasped the 
white man's concept of buying and selling land. Little 
groups of Indians for whom the process of land-loss bad 

gone to its final end, the advance guard of an army moving 
towards landlessness, could be found in rural slums and 
town garbage-dumps, living in the depths of squalor and 
hopelessness. 

Against this background the government's present con
servation policies stand out in sharp relief. The loss of 
Indian lands through sales to whites was stopped, except 
for a few emergency cases, by an order of Commissioner 
Collier, approved by Secretary Ickes August 14, 1933, and 
by the general prohibition against further allotments and 
against sales of restricted land which is contained in the 
Indian Reorganization Act. Guarantees against aliena
tion of tribal lands have been written into every tribal 
constitution and charter. 

Between March 1933 and December 1937 the total of 
Indian land holdings increased by approximately 2,780,-
000 acres. The Indian .Reorganization Act authorized an 
appropriation of $2,000,000 a year for land purchase. In 
the four years following the passage of the act a total of 
$2,950,000 was actually appropriated and contracts involv
ing an additional $500,000 were authorized. This money 
was used to acquire 246,110 acres (as of December 1, 1937) 
for Indian use. During the same period an additional 
349,207 acres was added to Indian reservations, under the 
authority which the Indian Reorganization Act confers 
upon the Secretary of the Interior to restore lands which 
have been taken away from the Indian tribes as "surplus" 
lands, wherever such lands are still held by the Federal 
Government. Restitution of a total area of approximately 
5,000,000 acres is under consideration. Special legisla
tion enacted ·under the present administration accounts for 
the addition of another 1,203,808 acres to the Indian do
main. An additional area of approximately a million 
acres has been included in submarginal land purchases for 
Indians made by the Resettlement Administration in con
sultation with the Interior Department. 

Meanwhile, vigorous measures were being taken to 
stop overgrazing. The soil of the Indian country was 
being rebuilt through an extensive program of water 
development and flood control, a program which was 
carried out by the Indians themselves on the basis of 
financial aid from the Public Works Administration, the 
Soil Conservation Service, the Civil Works Administra
tion, and the Indian Division of the Civilian Conserva
tion Corps. All timber-cutting on Indian lands (except 
in a small problem area in Washington State) was being 
put upon a perpetual yield basis. Oil development on 
a score of reservations where oil has been found was 
being strictly controlled in the interests of a national 
conservation policy. In short, the Indian estate that 
a few years ago was being dissipated and destroyed is 
today being conserved, amplified, and improved for the 
benefit of the Indian people today and for the unborn 
Indian generations. 

ECONOMIC PLANNING 

Economic planning is no new thing on Indian reserva
tions. The Blackfeet adopted a five-year development 
plan in 19,21, and it was later copied on many other reser
vatiuns. What is new in the economic planning under 
the present administration is that whereas formerly the 
Indian Service planned tor Indians and dealt with In
dians as individuals, the Indian Service now yields to the 
tribes that have incorporated under the Indian Reorgan
ization Act a large share of responsibility for developing 
and administering a reservation economic plan. On sev
eral reservations new tribal enterprises, suited to the re
sources of the reservation and the interests of the Indians, 
form an integral part of the reservation plan. On sev
eral reservations cooperative cattle associations, coop
erative stores, and other forms of cooperative enterprise 
have been developed. On most reservations economic 
planning is still entirely in terms of individual programs, 
but even here the control of credit, upon which economic 
planning depends, has become a collective responsibility 
of the tribe. 

Under the Reorganization Act $4,000,000 has already 
been appropriated for loans to incorporated Indian tribes. 
These credit funds are being expended almost entirely 
for capital investment, in the form of agricultural ma
chinery, farm buildings, and other improvements, live-
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stock, saw mills, and fishing equipment. This credit pro
gram if it is supplemented by a sound land program, 
and if it does not become too deeply entangled in depart
mental red tape and remote control, is likely to establish 
for the first time a stable basis of economic independence 
for tribes some of which have lived in the depths of 
poverty, or are kept alive on the edge of starvation by 
income from annuities, land sales, and leases of land. 

* * * * * 
WHAT REMAINS To BE DONE 

One who seeks to achieve a just appraisal of the record 
in the field of Indian affairs must conclude that substan
tial progress has been made in the removal of injustices 
and anachronisms that have characterized our national 
Indian policy. The progress achieved is particularly cred
itable when one realizes the obstacles that were met: the 
opposition of vested interests, the well-earned suspicion or 
hostility among the Indians themselves in the face of new 
promises of better life, the entrenched habits of a civil 
service trained in disrespect for Indians and Indian ways, 
and the tremendous inertia which governmental institu
tions. financial, legal, and procedural, always offer against 
fundamental reforms. 

Taking account of these obstacles and appreciating at 
their full value the gains achieved, we must nevertheless 
recognize that the administration of Indian affairs is not 
yet something of which white Americans can be proud. 
The achievements of the present policy represent only the 
beginning of a liberal Indian program. * * * 

* * * * * 
Progress in the direction of Indian self-government has 

been striking. Unfortunately this progress remains for 
the most part in its promissory stages. The vital question 
is: "Will the promises of self-government embodied in the 
Indian Reorganization Act and in the tribal constitutions 
and charters actually be fulfilled or will these promises 
be treated like so many earlier promises of the United 
States embodied in solemn treaties with the Indian tribes?" 

Already Congress has cut down the appropriations which 
the Indian Reorganization Act authorized for land pur
chase, for credit, for loan funds, and for the expenses of 
tribal organization. Already Congress has shown a dis
position to ignore the veto power which it conferred upon 
organized tribes in the expenditure of tribal funds. 

Finally, it is important that the measures of self
government already achieved be regarded as a beginning 
and an earnest of good faith rather than as a final goal. 
The organized Indian tribes, in carrying through the pro
gram they have begun, will meet situations in which addi
tional powers, legal and financial, are essential to success. 
They need sympathy and understanding in their struggle 
to achieve these further powers of self-government. 

The problem of land is still the greatest unsolved prob
lem of Indian administration. The condition of allotted 
lands in heirship status grows more complicated each 
year. Commissioner Collier supplied the House Appro
priations Committee a year ago with examples showing 
probate and administrative expenditures upon heirship 
lands totaling costs seventy times the value of the land; 
and under existing law these costs are destined to increase 
indefinitely. Responsibility lies with Congress and the 
administration to work out a practical solution to this 
problem, either in terms of corporate ownership of lands, 
or through some modification of the existing inheritance 
system. ( Pp. 26-34.) 

Following the passage of the Wheeler-Howard or Indian Reor
ganization Act, Congress made another effort to remedy old 
wrongs in the Act of August 27, 1935,818 dealing with the problem 
of Indian arts and crafts. For decades the Indian Bureau 
had discouraged the practices and conditions out of which Indian 

ate 49 Stat. 891. 25 U. S. C. 305, et sea. 

arts and crafts had emerged. The substitution of store products 
for native products, outside of the field of agricultural produc
tion, had been a continuing strand of Indian Service· policy for 
more than a century. By the act establishing the Indian Arts 
and Crafts Board, Congress gave encouragement and protection 
to a movement already started by traders, artists, and Indians 
for the revival of native forms of artistic and craft production. 
The board established by this measure was authorized to engage 
in research and experimentation, to establish market contacts, 
to aid in securing financial assistance for the production and sale 
of Indian products, and to create government trade-marks for 
Indian products. A full measure of control over the use of such 
trade-marks was conferred upon the Indian Arts and Crafts 
Board, and criminal penalties were provided for those imitating 
or counterfeiting such marks, or advertising products as Indian 
products without justifl.cation.817 

Another effort by Congress to remedy an established wrong is 
found in the Act of June 20, 1936.318 This act exempted from 
taxation restricted Indian lands which had been purchased out 
of trust or restricted Indian funds on the understanding that 
such lands would be nontaxable 319-an understanding which 
came to grief when earlier court decisions on the subject were 
reversed.320 

The Act of May 11, 1938,321 superseded earlier legislation which 
had given the Secretary of the Interior wide powers to dispose 
of minerals on Indian reservations to prospectors and lessees and 
established a comprehensive system of mineral leasing on Indian 
tribal lands, giving primary power to lease to the Indian council 
or government, subject to departmental approval except where 
provision has been made, by the terms of tribal charters, for 
dispensing with requirements of departmental approval. 322 

Finally, the legislation already commented upon 323 looking to 
the break-up and distribution of tribal funds in the United States 
Treasury was repealed by section 2 of the Act of June 24, 1938.324 

Section 1 of this act recodified the laws under which tribal funds 
may be deposited by administrative officials.825 

The foregoing summary of legislation enacted during the dec
ade from 1930 to 1939 covers, of course, only the more important 
measures of general and permanent application. It is fair to 
say, however, that the principles embodied in these measures 
were at the same time applied in a much larger mass of legis
lation dealing with particular tribes and areas. 

317 See Sen. Rept., No. 900, 74th Cong., 1st sess., May 13, 1935, and 
Rept. Comm. on Indian Arts and Crafts to Hon. Harold L. Ickes on 
S. 2203, incorporated therein. 

818 49 Stat. 1542, amended by Act of May 19, 1937, 50 Stat. 188, 25 
U. S. C. 412a. 

319 See H. Rept., No. 2398, 74th Cong., 2d sess., April13, 1936, on H. R. 
7764. See also Sen. Rept., No. 332, 75th Cong., 1st sess., April 12, 1937, 
on S. 150, amending the Act of June 20, 1936, wherein it is said : 

The said act * * * was designed to bring relief and reim
bursement to Indians who by failure to pay taxes have lost or now 
are in danger of losing lands purchased for them under super
vision, advice, and guidance of the Federal Government, which 
losses were not the fault of the Indians, but were purchased with 
the understanding and belief on their part and induced by rep
resentations of the Government that the lands be nontaxable 
after purchase. 

82o See Chapter 13, sec. 3D. 
821 52 Stat. 347, 25 U. S. C. 396 et seq. See Chapter 15, sec. 19. 
322 See Sen. Rept., No. 985, 75th Cong., 1st sess., July 22, 1937, on 

s. 2689. 
323 See sec. 14, supra. 
324 52 Stat. 1037, 25 U. S. C. 162a. 
325 See Sen. Rept., No. 531, 75th Cong., 1st sess., May 10, 1937. on 

s. 2163. 



88 FEDERAL INDIAN LEGISLATION 

SECTION 17. INDIAN APPROPRIATION ACTS: 1789 TO 1939 

Appropriation legislation plays a peculiar role in Indian law. 
Not only does one find a large part of the substantive law gov-
erning Indian affairs hidden away in the interstices of appro-

Indians 330 (which frequently included considerable gifts), and 
expenses of carrying into effect treaty provisions.331 

.At first these appropriation acts for the carrying out of treaty 
· priation acts, but frequently the actual appropriations and the promises made permanent appropriations, either for a term of 
conditions prescribed for the expenditure of money are given years or "forever." 

332 
Later, the practice of making annual 

considerable weight, at least administratively, in determining appropriations to carry out the terms of Indian treaties was 
substituted. 338 

In 1826 Congress began to enact special appropriation acts for 
the Indian department.334 This practice continued until 1909. 

ated money for Indian judges and Indian policemen, has After 1826 one finds in the appropriations for the military estab-
commonly been viewed as providing congressional authorization lishment only incidental references to expenses involved in the 
for the activities of these officials, although there is no sub- management of Indian affairs, such as, for example, the expense 

the rights and powers of administrative officials. Thus, for ex
ample, the fact that Congress has for many decades appropri-

stantive federal law expressly recognizing or conferring such 
authority. 

of maintaining Indian prisoners, the salaries of Indian scouts 
and other strictly military matters. The last regular appropria

We have already noted in the preceding sections of this chap- tion act for the "Indian department" was the act of March 3, 
ter the more important of the provisions of general and perma- 1909.335 In the following year the appropriation act 336 refers in 
nent legislation which are found among the sections and pro- its title to the "Bureau of Indian .Affairs," a name which had 
visos of appropriation laws. In other chapters attention is paid indeed been used for nearly a century. Regular appropriation 
to the significance of appropriations in various specific problems acts for the Bureau of Indian .Affairs continued until the .Act 
of federal Indian law.326 For the present it will be enough to of March 3, 1921.

337 
Since the Appropriation Act of May 24, 

1922,33& appropriations for Indian affairs have been made within 
the regular Interior Department appropriation act. 

offer a few suggestions as a guide to those who, in tracking down 
some problem of federal Indian law, must go through the rele-
vant appropriation acts. 

Appropriations affecting Indian affairs are found in appro
priation acts for the Interior Department, for the War Depart-

Although the practice of inserting the year's crop of Indian 
legislation at the end of annual Indian appropriation acts was 
abandoned during the first decade of the century,339 and parlia
mentary efforts have been made to bar the inclusion of items of 

ment, the Department of Commerce, the Treasury Department, substantive permanent legislation in appropriation acts during 
the Department of Agriculture, the Department of State, the recent years, such items continue to crop up from time to time.34° 
Department of Justice, and various other agencies. Among the Even when completely stripped of provisions of general sub
regular departments, only those of Labor and Navy appear to be stantive legislation, the Indian provisions of the current Interior 
immune from provisions affecting Indians. However, the main Department appropriation acts present so complicated a picture 
stream of Indian appropriation legislation has followed a nar- of layer upon layer of residues left by the treaties and laws of 
rower course. It begins with appropriations "for defraying the the past that it is difficult to read one of these statutes intelli
expenses of the Indian department." The first such general gently without a comprehensive historical prospective upon the 
appropriation appears in the Appropriation Act of February 28, course of Indian legislation. Efforts in recent years to simplify 
1793,827 entitled "An Act making appropriations for the support the form of these appropriation acts have been vigorous but 
of Government for the year one thousand seven hundred and unavailing.
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ninety-three." A year later the item reappears in "An Act mak
ing appropriations for the support of the Military establishment 
of the United States, for the year one thousand seven hundred 
and ninety-four." 328 Thereafter the annual appropriation act 
for the military establishment, or in some cases, for the military 
and naval establishments, contains a regular appropriation, in
creasing year by year, "for the Indian department." 

Apart from these appropriations for the Indian department, 
separate appropriations were made, from time to time, for the 
expenses of wars against Indians,829 the expenses of treaties with 

828 See particularly Chapter 12. 
8271 Stat. 325, 326. 
328 Act of March 21, 1794, 1 Stat. 346. 
329 See, for instance, Act of February 11, 1791, 1 Stat. 190. 

330 See, for instance, Act of August 20, 1789, 1 Stat. 54 ; Act of July 
22, 1790, 1 Stat. 136; Act of March 2, 1793, 1 Stat. 333. 

331 See, for example, Act of March 3, 1805, 2 Stat. 338. 
&32 See, for example, Act of March 3, 1805, 2 Stat. 338; Act of April 

21, 1806, 2 Stat. 407; Act of March 3, 1817, 3 Stat. 393; Act of March 
3, 1819, 3 Stat. 517; Act of May 20, 1826, 4 Stat. 181. 

383 See, for example, Act of March 2, 1827, 4 Stat. 232; Act of May 
24, 1828, 4 Stat. 300; Act of March 2, 1829, 4 Stat. 361. 

334 See, for example, Act of March 25, 1826, 4 Stat. 150; Act of March 2, 
1827, 4 Stat. 217; Act of May 9, 1828, 4 Stat. 267. 

335 35 Stat. 781. 
336 Act of April 4, 1910, 36 Stat. 269. 
337 41 Stat. 1225. 
33& 42 Stat. 552. 
339 See, for example, the Act of June 21. 1906, 34 Stat. 325. 
340 See, for example, fn. 305, supra. 
341 See the Act of March 2, 1933, 47 Stat. 1422 (providing for "alternate 

• budget"). 
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SECTION 1. SOURCES OF FEDERAL POWER 

Since the National Government derives its sovereignty from 
powers delegated to it by the states, the Constitution of the 
United States forms the basis of federal control of Indian 
affairs. 

The principal sources of congressional authority over Indian 
affairs are summarized by a leading authority in these terms :1 

* * * What is the constitutional basis of the national 
authority over the Indians? The national government is 
one of powers delegated by the states; yet Indians are 
mentioned in the U. S. Constitution only twice-once to 
exclude "Indians not taxed" (a phrase never more ex
plicity defined, but probably meaning' today Indians 
resident on reservations, that is, on land not taxed by 
the states) from the count for determining representa
tion in the lower house of Congress; and again to em
power Congress to regulate "commerce with foreign 
nations, among the several states, and with the Indian 
tribes." Thi~ commerce power is an express constitu
tional basis for Congressional action concerning the 
Indians, as is also, so far as appropriations for Indians 
are concerned, the power of Congress to raise and spend 
money "for the general welfare." But the regulation of 
Indians from Washington has gone much farther. Much 
power has been exercised because the whole Indian 
country, except the few eastern reservations, was formerly 
part of the national domain, with exclusive title and 
sovereignty (except to the extent it was recognized to 
be restricted by Indian occupancy) in the na tiona! govern
ment. In this respect, the reservations within the bounds 
of the original thirteen states, having a different history, 
are probably subject to a different legal regime. * * * 
The setting· up of states in the territory once governed 
only from Washington has not affected the title of the 
nation to these lands. 'l'his ownership of the land sup
ports a mass of Congressional and departmental 
regulations of land tenure on the reservations west of the 

1 Rice, The Position of the American Indian in the Law of the United 
States (1934), 16 J. Comp. Leg. 78. 

267785-41--8 

Alleghenies; but even this, added to the express powers 
of Congress already mentioned, does not sustain the full 
extent of the national control of Indians wherever they 
are tribally organized. The chief foundation appears to 
have been the treaty-making power of the President , and 
Senate with its corollary of Congressional power to im
plement by legislation the treaties made. The colonies 
before 1776 (and the original states thereafter) often 
deal with the Indian tribes through political agreements. 
When in 1787 the Constitution made exclusive grant of 
treaty power to the national government, these precedents 
formed a strong basis for national dealings with Indian 
tribes, especially those beyond the bounds of any state. 
Habitually for nearly 100 years the nation treated with 
the Indians pursuant to the constitutional forms that 
were used in dealing with foreign states. And by a broad 
reading of these treaties the national government obtained 
from the Indians themselves authority to legislate for 
them to carry out the purpose of the treaties. 

In view of the express grants of the commerce power 
and the expenditure-for-the-general-welfare power, of the 
fact that the greater Indian tribes lived on the national 
domain and not within any state (until the west was 
piece-meal admitted to statehood) and of the custom of 
dealing with Indian tribes by treaty, the United States 
Supreme Court has never found, so far as I can learn, 
that any Congressional regulation of Indians has been 
beyond the reach of national power. Indeed the net re
sult is the creation of a new power, a power to regulate 
Indians. * * * ( Pp. 80--81.) 

In addition to the constitutional sources of authority over 
commerce 2 with Indian tribes,3 expenditures for the general 

z Art. 1, sec. 8, cl. 3. 
a This limitation upon federal power to situations involving the 

existence of a tribe is emphasized by the Supreme Court in the case of 
United States v. Forty-Three Gallons of WhiskeY, 93 U. S. 188 (1876) : 

As long as these Indians remain a distinct people, with an ex
isting tribal organization, recognized by the political department 
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welfare,4 property of the United States,5 and treaties,6 noted While the decisions of the courts may be explained on tht: 
by Professor Rice, other constitutional grants of power have basis of express constitutional powers, the language used in som0 
played a role in Indian legislation. Most important, perhaps, cases seems to indicate that decisions were influenced by a 
are the power of Congress to admit new states and ( inferen- consideration of the peculiar relationship between Indians and 
tially) to prescribe the terms of such admission,7 and to make the Federal Government.12 

war.s Congressional powers of lesser importance involved in Thus in United States v. Kagama 13 the Supreme Court found 
Indian legislation include the power to establish post-roads,o to that the protection of the Indians constituted a national problem 
establish tribunals inferior to the Supreme Court,10 and to and referred to the practical necessity of protecting the Indians 
establish a "uniform rule of naturalization." 11 

of the government, Congress bas the power to say with whom, 
and on what terms, they shall deal * * *. (P. 195.) 

And see cases cited in Chapter 14, sec. 1, fn. 9. Note, however, that 
congressional objectives based upon federal power over the tribe may 
involve an exercise of jurisdiction over individual Indians or individual 
non-Indians, even outside of Indian lands. Dick v. United States, 208 
u. s. 340 (1908). 

In the case of The Kansas Indians, 5 Wall. 737 (1886), the Supreme 
Court said: 

While the general government has a superintending care over 
their interests, and continues to treat with them as a nation, the 
State of Kansas is estopped from denying their title to it. She 
accepted this status when she accepted the act admitting her into 
the Union. Conferring rights and privileges on these Indians 
cannot affect their situation, which can only be changed by treaty 
stipulation, or a voluntary abandonment of th.eir trib~l orga~iza
tion. As long as tbe United States recogmzes their natwnal 
character they are under the protection of treaties and the laws 
of Congress, and their property is withdrawn from the operation 
of State laws. (P. 757.) 

4 Art. 1, sec. 8, cl. 1. Art. 1, sec. 9, cl. 7 provides that "No money 
shall be drawn from the treasury, but in consequence of appropriations 
made by law * *." Congress has appropriated money in the na
ture of a compromise of Indian claims against the Federal Government, 
and bas made this appropriation conditioned on the consent of the tribe 
concerned. Act of March 3, 1903, 32 Stat. 982, 995 (Creek Nation). 
The validity of this provision was sustained in 24 ·Op. A. G. 623 
(1903). 

s Art. 4, sec. 3, cl. 2. 
6 Art. 2, sec. 2, cl. 2. 
1 Art. 4, sec. 3, cl. 1. See Ex Parte Webb, 225 U. S. 663 (1912). 
The Supreme Court in Cramer v. United States, 261 U. S. 219 (1923) 

said: 
Congress itself, in apparent recognition of posRible individual 

Indian possession, has in several of the state enabling acts re
quired the incoming State to disclaim all right and title to lands 
"owned or helcl by any Indian or Indian tribes". (P. 228.) 

See Act of February 22, 1889, c. 180, sec. 4, par. 2, 25 Stat. 676, 48 
U. S. C. 1460a; Act of July 16, 1894, c. 138, sec. 3, par. 2, 28 Stat. 107. 
Also see Act of June 16, 1906, 34 Stat. 267. 

8 Art. 1, sec. 8. cl. 11. 
9 Art. 1, sec. 8, cl. 7. 
10 Art. 1, sec. 8, cl. 9 ; Art. 3, sec. 1. The Supreme Court in the case 

of Rotr v. Burney, 168 U. S. 218 (1897), said: 
* * * Congress may pass such laws as it sees fit prescribing the 
rules governing the intercourse of the Indians with one another and 
with citizens of the United States, and also the courts in which 
all controversies to which an Indian may be party shall be sub
mitted, (Pp. 221-222.) . 

By virtue of the power to constitute tribunals inferior to the Supreme 
Court, Congress has created territorial district courts with jurisdiction 
over the crime of murder committed by any person othe1· than an Indian 
upon an Indian reservation. In t·e Wilson, 140 U. S. 575 (1891). The 
Supreme Court, after alluding to the "power of Congress to provide for 
the punishment of all offenses committed" on reservations, "by whom
soever committed," said: 

* * * And this vo"·er being a general one, Congress may pro
v:dc:> for the punishment of one class of offences in one court, and 
another class in a different court. (Pp. 577-578.) 

See Chapter 14, sec. 6A. Also see Chapter 19, sec. 3. 
Pursuant to this po,wr, Congress has passed many jurisdictional statutes 
empowerin~ Indian tribes to sue the Federal Government in the Court of 
Claims for claims arising out of Indian treaties, agreements, or statutes. 
Congress may confer jurisdiction upon this court to decide on the proper 
amount of recovery for property taken by an Indian tribe in amity with 
the United States. Se0 Leigllton v. United States, 161 U. S. 291 (1896) ; 
United States v. Navarre, 173 U. S. 77 (1899). 

While granting statehood to a territory, Congress has also been upheld 
in transferring tl1e jurisdiction of general crimes committed in districts 
over which the United States retains exclusive jurisdiction from territorial 
to federal courts. Pickett v. United States, 216 U. S. 4~ (1910). 

u Art. 1, sec. 8, cl. 4. See Chapter 8, sec. 2. 

and the nonexistence of such a power in the states. 
Reference to the so-called "plenary" power of Congress over 

the Indians, or, more qualifiedly, over "Indiau tribes" or "tribal 
Indlans," becomes so frequent in recent cases that it may seem 
captious to point out that there is excellent auth0rity for the 
vie\v that Congress has no constitutional power over Indians 
except what is conferred by the commerce clause and other 
clauses of the Constitution. The most famous defender of fed
eral power over Indians, Chief Justice Marshall, declared: 14 

* * * That instrument [the Constitution] confers on 
congress the powers of war and peace; of making 
treaties, and of regulating commerce with foreign nations, 
and among the several states, and with the Indian tribes. 
These powers comprehend all that is required for the 
regulation of our intercourse with the Indians. They are 
not limited by any restrictions on their free actions; the 

12 See Chapter 8, sec. 9. Also see Lone Wolf v. Hitchcock, 187 U S. 55:3 
(1903) ; Cherokee Nation v. Hitohcock, 187 U. S. 294 (1902) ; Brader Y. 

James, 246 U. S. 88 (1918) ; N. D. Houghton, The Legal Status of Indian 
Suffrage in the United States, 19 Cal. L. Rev. (1931) pp. 507, 512; cf. 
Krieger, Principles of Indian Law, 3 Geo. Wash. L. Rev. (1935) pp. 270, 
291; 13 Yale L. J. (1904) p. 250. "* * Congress possesses the 
hroad power of legislating for the protection of the Indians wherever they 
may be within the territory of the United States, *" (United 
States v. Ramsey, 271 U. S. 467, 471 (1926). 

The Supreme Court said in Perrin v. United States, 232 U. S. 478, 486 
(1914): 

As the power is incident only to the presence of the Indians and 
their status as wards of the Government, it must be conceded that 
it does not go beyond what is reasonably essential to their pro
tection, and that, to be effective, its exercise must not be purely 
arbitrary, but founded upon some reasonable basis. * * * On 
thl' other hand, it must also be conceded that, in determining 
what is reasl)nably essential to the protection of the Indians, 
Congress is invested with a wide discretion, and its action, 
unless purely arbitrary must be accepted and given full effect by 
the courts. 

In Gritts v. Fis\her, 224 U. S. 640 (1912), the Court said: 

* * * As in the instance of other tribal Indians, the members 
of this tribe were wards of the United States, which was fully em
powered, whenever it seemed wise to do so, to assume full control 
over them and their affairs, to determine who were such members, 
to allot and distribute the tribal lands and funds among them, and 
to terminate the tribal government. * * * (Pp. 642-643.) 

The Court said in United States v. Thomas, 151 U. S. 577 (1894) : 

* * * The Illflians of the country are considered as the wards 
of the nation. and whenever the United States set apart any land 
of their own f'R an Indian reservation, whether within a State or 
T<"rritory, they have full authority to pass such la\YS and authoriz<" 
such measures as may be necessary to give to these people full 
protection in their persons and property, and to punish all offences 
committed against them or by them within such reservation::;. 
(P. 585.) 

The Court said in United States v. McGowan, 302 U. S. 535 (1938) : 

Congress alone has the right to determine the mannrr 
in which tb~ countJ·y's guardianship * * * shall be carried 
out * * * (P.538.) 

AlRo see Sttrplus Trading Co. v. Coole, 281 U. S. 647 (1930) ; United States 
v. Nice, 241 U. S. 591 (1916) ; United States v. Quiver, 241 U. S. 602 
(1916) ; United States v. Hamilton, 233 Fed. 685 (D. C. W. D. N.Y. 1915) ; 
In re Lincoln, 129 Fed. 247 (D. C. N. D. Calif. 1904) ; United States v. 
Rickert. 188 U. S. 432 (1903) ; In re Blackbi1·d, 109 Fed. J 39 (D. C. W. D. 
Wis. 1901). 

ta 118 U. S. 375 (1886). For a criticism of this decision see Willoughby, 
The Constitutional Law of the United States (1929), p. 386. 

14 Worcester v. Georgia, 6 Pet. 515 (1832). And see Willoughby. 
The Constitutional Law of the United States (1929), pp. 379-402, 1327. 
1368. 
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shackles imposed on this power, in the confederation, are gressional power, such as the Bill of Rights.15 In the pages that 
discarded. (P. 559.) follow we shall attempt to survey the scope and limits of congres-

Whatever view be taken of the possibility or danger of federal sional power over Indian affairs. In later portions of this chap
power arising from "necessity,'' it is clear that the powers men- ter we shall consider the secondary question of how far such 
tioned by Chief Justice Marshall proved to be so extensive that power has been, or may be, validly delegated to administrative 
in fact the Federal Government's powers over Indian affairs are 
as wide as state powers over non-Indians, and therefore one is 
practically justified in characterizing such federal power as 
"plenary." This does not mean, however, that congressional 
power over Indians is not subject to express limitations upon con-

officials. 

15 Chief Justice Fuller of the Supreme Court in the case of Stephens 
v. Cherokee Nation, 174 U. S. 445, 478 (1899), said that Congress pos
se: ses "pi nary power of legislation" in regard to Indian tribes, "subject 
only to the Constitution of the United ·States." 

SECTION 2. CONGRESSIONAL POWER-TREATY-MAKING 

The first and chief foundation for the broad powers of the 
Federal Government over the Indians is the treaty-making pro
vision16 which received its most extensive early use in the nego
tiation of treaties with the Indian tribes. Beginning with an In
dian treaty submitted to the Senate by President Washington on 
M:ay 25, 1789, the President and the Senate entered into some 
treaty relations with nearly every tribe and band within the ter
ritorial limits of the United States.17 

To carry out the obligations and execute the powers derived 
from these treaties became a principal responsibility of Con-

16 Earlier treaties under the Articles of Confederation are discussed 
in Chapter 3, sec. 4B. 

17 See Marks v. United States, 161 U. S. 297, 302 (1896). 
18 Tbe United States assumed many obligations towards the Indians, 

including the following : 
to secure them in the title and possession of their 

lands, in the exercise of self-government: and to defend them 
from domestic strife and foreign enemies: and powers adequate 

gress/8 which enacted many statutes relating to or supplementing 
treaties.,_9 

The scope of the obligations assumed and powers conferred 
upon Congress by treaties with Indian tribes has been discussed 
in Chapter 3 of this volume and need not be reexamined at 
this point. 

to the fulfilment of those obligations are necessarily reserved. 
(P. 17.) H. Rept. No. 474, Comm. Ind. Aff., 23d Cong., 1st sess., 
May 20, 1834. 

The view that tribal power has been conferred upon the Federal Govern
ment by treaty is upheld by United States v. Forty-Three Gallons of 
Whiskey, 93 U.S. 188 (1876). 

10 Act of -January 9, 1837, 5 Stat. 135, 25 U. S. C. 152, 153, 157, 158, 
regulates the disposition of proceeds of lands ceded to the United States 
by treaty with the Indians. Also see Act of January 17, 1800, 2 Stat. 
6 ; Act of March 30, 1802, 2 Stat. 139; Act of May 28, 1830, 4 Stat. 
411; Act of June 30, 1834, 4 Stat. 729. And see Chapter 4, sees. 1, 3. 
Numerous appropriation acts have been enacted to fulfill treaty stipu
lations with the various Indian tribes. See Chapter 4, sec. 17. 

SECTION 3. CONGRESSIONAL POWER-COMMERCE WITH INDIAN TRIBES 

'l'he power of Congress to regulate commerce with Indian 
tribes has for its field of action the entire nation, not just the 
Indian country. Commerce with tribal members anywhere, even 
wholly within a state, may be the subject of <:Ongressional 
regulation. While Congress has not usually exercised such 
sweeping regulation, its power has been completely demonstrated 
in the Indian liquor laws, which constituted one of the early ex
amples of federal control over tribal Indians.20 

20 These laws are discussed in Chapter 17. One of the reasons for 
the drastic liquor prohibition provisions in sections 20 and 21 of the 
Trade and Intercourse Act of June 30, -1834, 4 Stat. 729, 732, 733 
(R. S. § 2141, 25 U. S. C. 251; R. S. § 2150, 25 U. S. C. 223, amended 
by Act of May 21, 1934, 48 Stat. 787), was to enable administrative offi~ 
cials to prevent the manufacture of whiskey by Indians, who believed 
that they had the right to do as they pleased in their own country, 
and acknowledged no restraint beyond the laws of their own tribe. 
H. Rept. No. 474, Comm. Ind. Afl'., 23d Cong., 1st sess., May 20, 18"34. 
p. 103. 

In United States v. Holliday, 3 Wall. 407 (1865), the Supreme Court 
held that Congress could forbid the sale of liquor to an Indian in 
charge of an agent in a state and outside of an Indian reservation. 
The Court declared : 

"Commerce," says Chief Justice Marshall, in the opm10n in 
Gibbons v. Ogden, to which we so often turn with profit when 
this clause of the Constitution is under consideration, "commerce 
undoubtedly is traffic, but is something more; it is intercourse." 
The law before us professes to regulate traffic and intercourse 
with the Indian tribes. It manifestly does both. It relates to 
buying and f;elling and exchanging commodities, which is the 
essence of all commerce, and it regulates the intercourse between 
the citizens of the United States and those tribes, which is an
other branch of commerce, and a very important one. 

If the act under consideration is a regulation of commerce, 
as it undoubtedly is, does it regulate that kind of commerce which 
is placed within the control of Congress by the Constitution? 
The words of that instrument are: "Congress shall have power 
to regulate commerce with foreign nations, and among the sev
eral States, and with the Indian tribes." Commerce with foreign 
nations, without doubt, means commerce between citizens of the 

The commerce clause 21 is the only grant of power in the Fed
eral Constitution which mentions Indians. The congressional 
power over commerce with the Indian tribes plus the treaty
making power is much broader than the power over commerce 
between states.22 

United States and citizens or subjects of foreign governments, 
as individuals. And so commerce with the Indian tribes, means 
commerce with the individuals composing those tribes. The act 
before us describes this precise kind of traffic or commerce, and, 
therefore, comes within the terms of the constitutional provision. 

Is there anything in the fact that this power is to be exercised 
within the limits of a State, which renders the act regulating it 
unconstitutional? 

In the same opinion to which we have just before referred, 
Judge Marshall, in speaking of the power to regulate commerce 
with foreign states, says, "The power does not stop at the juris
dictional limits of the several States. It would be a very use
less power if it could not pass those lines." "If Congress has 
power to regulate it, that power must be exercised wherevP.r 
the subject exists." It follows from these propositions. which 
seem to be incontrovertible, that if commerce, or traffic, or inter
course, is carried on with an Iridian tribe, or with a member of 
such tribe, it is subject to be regulated by Congress, although 
within the limits of a State. The locality of the traffic can have 
nothing to do with the power. The right to exercise it in 
reference to any Indian tribe, or any person who is a member 
of such tribe, is absolute, without reference to the locality of the 
traffic, or the locality of the tribe, or of the member of the 
tribe with whom it is carried on. It is not, however, intended by 
these remarks to imply that this clause of the Constitution author
izes Congress to regulate any other commerce, originated and 
ended within the limits of a single State, than commerce with 
the Indian tribes. (Pp. 417-418.) 

21 Article I, sec. 8, cl. 3 of the Constitution empowers Congress "To 
regulate commerce with foreign nations, and among the several States, 
and with the Indian tribes." See Chapters 16 and 17. 

22 See 1 Op. A. G. 645 (1824). Prentice and Egan in The Commerce 
Clause of the Federal Constitution (1898) describe the purpose of this 
commerce clause as follows : 

• The purpose with which this power ·was given to Con
gress was not merely to prevent burdensome. conflicting or dis-



92 THE SCOPE OF FEDERAL POWER OVER INDIAN AFFAIRS 

Chief Justice Marshall, in the case of Cherokee Nation v. 
Georgia/3 said that it was the intention of the Constitutional 
Convention 

* * * to give the whole power of managing those affairs 
to the government about to be instituted, the convention 
conferred it explicitly; and omitted those qualifications 
which embarrassed the exercise of it, as granted in the 
confederation. (P. 13.) 

In United States v. Forty-Three Gallons of Whiskey 24 the 
Supreme Court declared : 

* * * Under the articles of confederation, the United 
States had the power of regulating the trade and man
aging all affairs with the Indians not members of any of 
the States; provided that the legislative right of a State 
within its own limits be not infringed or violated. Of 
necessity, these limitations rendered the power of no 
practical value. This was seen by the convention which 
framed the Constitution; and Congress now has the ex
clusive and absolute power to regulate commerce with 
the Indian tribes,-a power as broad and as free from 
restrictions as that to regulate commerce with foreign 
nations. * * * (P. 194.) 

The commerce clause in the field of Indian affairs was for 
many decades broadly interpreted to include not only transac
tions by which Indians sought to dispose of land or other property 
in exchange for money, liquor, munitions, or other goods,25 but 
also aspects of intercourse which had little or no relation to 
eommerce, such as travel,26 crimes by whites against Indians or 

criminating State legislation, but to prevent fraud and injustice 
upon the frontier, to protect an uncivilized people from wrongs by 
unscrupulous whites, and to guard the white population from the 
danger of savage outbreaks. 

A grant made with such a purpose must convey a different 
power from one whose purpose was to insure the freedom of com
merce. Congress has, in the case of the Indians, prohibited trade 
in certain articles, it has limited the right to trade to persons 
licensed under Federal laws, and in many ways asserted a greater 
control than would be possible over other branches of commerce. 
(P. 342.) 

2a 5 Pet. 1 (1831). 
24 93 U. S. 188 (1876). Also see Article IX of the Articles of Con

federation. 
25 See Chapter 17 and Chapter 18, sec. 2. See also United States v. 

Nice, 241 U. S. 591 (1916) ; Perrin v. United States, 232 U. S. 478 (1914). 
Mr. Knoepfler has said: 

* * * Commerce with the lndian tribes has been construed to 
mean practically every sort of intercourse with the Indians 
either in the tribes or as individuals. (Legal Status of American 
Indian & His Property (1922), 7 Ia. L. B. 232, 234.) 

This regulation included the fixing of the prices of goods sold to the 
Indians. Act of April 18, 1796, sec. 4, 1 Stat. 452, 453. Licensed 
traders were prohibited from purchasing from Indians or receiving in 
barter or trade from them certain articles, such as "a gun, or other arti
cle commonly used in hunting, any instrument of husbandry, or cooking 
utensil, of the kind usually obtained by the Indians, in their intercourse 
with white people, or any article of clothing, excepting skins or furs, 

*" or "any horse." Act of May 19, 1796, sees. 9, 10, 1 Stat. 469, 
471. For similar provisions see Act of April 21, 1806, sec. 7, 2 Stat. 402, 
403; Act of March 3, 1799, sees. 9, 10, 1 Stat. 743, 746. Sec. 4 of the 
1\ct of .Tuly 26, 1866, 14 Stat. 255, 280, which requires traders on Indian 
1·eservations to furnish surety bond, is also applicable to Indians. Memo. 
Sol. I. D., November 20, 1934. 

The Act of June 30, 1834, 4 Stat. 729, which forms the basis for the 
present trade regulations, authorizes the President to prohibit trade with 
an Indian tribe "whenever in his opinion the public interest may require." 
Sec. 3. 25 U. S. C. 263, R. S. § 2132. The Circuit Court for the Ohio 
District, in United States v. Cisna, 25 Fed. Cas. No. 14,795 (C. C. Ohio, 
1835), said : 

* * * The exercise of the power to prohibit any intercourse 
with the Indians, except under a license, must be considered with
in the power to regulate commerce with them, if such regulation 
could not be effectual short of an intercourse thus restricted. 
(P. 424.) 

~6 For example, see Act of May 19, 1796, sec. 3, 1 Stat. 469, 470. 

Indians against whites,27 survey of land,28 trespass and settle
ment by whites in the Indian country, 29 the fixing of boundaries,:-.:> 
and the furnishing -of articles, services, and money by the Federal 
Government. 31 

The admission of a new state was held not to affect laws for
bidding the sale of liquor to Indians living on the territory from 
which the state was formed.32 

The Federal Government may constitutionally forbid the sale 
of liquor in an area adjoining an Indian reservation in order 
tl~at Indians will not be tempted by the close proximity of this 
forbidden beverage.33 

The •Supreme Court, in the case of Dick v. United States 34 

sustained federal liquor statutes protecting against the introduc-

27 See Act of July 22, 1790, sec. 5, 1 Stat. 137, 138; Act of March 1, 
1793, sees. 4, 5. 10, 11, 1 Stat. 329 et seq. ; Act of May 19, 1796, sees. 4, 
6, 1 Stat. 469, 470; Act of March 3, 1799, sees. 2, 4, 5, 7, 8, 1 Stat. 743 
et 8eq. ; Act of March 30, 1802, sec. 4, 2 Stat. 139, 141 ; Act of June 30, 
1834, sec. 25, 4 Stat. 729, 733. Superintendents, agents, and subagents 
were empowered to procure the arrest and trial of all Indians accused 
of committing any crimes and of other persons who may have committed 
crimes or offenses within a state or territory and fled into the Indian 
country. Act of June 30, 1834, sec. 19, 4 Stat. 729, 732. The Presi
dent was authorized to sanction other means of securing the arrest and 
trial of these Indians, including the employment of the military force 
of the United States. 

28 The survey of lands belonging to or reserved or granted by the 
United States to any Indian tribe was made a crime. Act of May 19, 
1796, sec. 5, 1 Stat. 469, 470. Also see Act of March 3, 1799, sec. 5, 
1 Stat. 743, 745, and Act of March 30, 1802, sec. 5, 2 Stat. 139, 141. 

29 Act of July 22, 1790, sec. 5, 1 Stat. 137, 138; Act of March 3 
1799, sec. 4, 1 Stat. 743, 744; Act of March 30, 1802, sec. 4, 2 Stat. 139, 
141. The Act of June 30, 1834, sec. 10, 4 Stat. 729, 730, R. S. § 2147, 25 
U. S. C. 220, empowered the superintendents of Indian affairs and Indian 
agents and subagents to remove from the Indian country all persons found 
therein contrary to law, and authorized the President to direct the mili
tary force to be employed in such removal. The President was also 
authorized (sec. 11) to employ the military force to drive off persons 
making "settlement on any lands belonging, secured, or granted by treaty 
with the United States to any Indian tribe." R. S. § 2118, 25 U. S. C. 
180. On the issuance of passports to enter the Indian country see Chapter 
1, sec. 3, fn. 47; Chapter 4, sec: 5, fn. 73. · 

30 The Trade and Intercourse Act of May 19, 1796, sees. 1, 20, 1 Stat. 
469, 474 provides for the marking of the boundary lines described in 
the acts and treaties between the United States and various Indian 
tribes. Also see Act of March 30, 1802, sec. 1, 2 Stat. 139. 

31 Money was often appropriated for allowances for agents and for 
the purpose of trading with the Indian nations. Act of April 18, 1796, 
sees. 5, 6, 1 Stat. 452, 453 ; also see Act of March 3, 1795, 1 Stat. 443 ; 
Act o.f March 3, 1809, sec. 1, 2 Stat. 544. The President was empowered 
to furnish animals, implements of husbandry, and goods and moneys 
to the Indians. Act of March 1, 1793, sec. 9, 1 Stat. 329, 331; Act of 
March 30, 1802, sec. 13, 2 Stat. 139, 143. 

32 Ex parte Webb, 225 U. S. 663 (1912). A cession by Indians may 
be qualified by a stipulation that the land shall continue to be under 
the liquor prohibition laws, though within state boundaries. See 
Clctirmont v. United States, 225 U. S. 551 (1912). 

83 United States v. Forty-Three Gallons of Whiskey, 93 U. S. 188 
(1876). The Supreme Court, in the case of Johnson v. Gearlds, 234 
U. S. 422 (1914), said: 

That it is within the constitutional power of Congress to 
prohibit the manufacture, introduction, or sale of intoxicants 
upon Indian lands, including not only lands reserved for their 
special occupancy, but also lands outside of the reservations 
to which they may naturally resort; and that this may be done 
even with reRpect to lands lying within the bounds of a State 
are propositions so thoroughly established, and upon grounds so 
rec~ntly discussed. that we need merely cite the cases. Perrin v. 
Uwted States, 232 U. S. 478, 483; United States v. FortY-three 
Gallons of Whiskey, 93 U. S. 188, 195, 197 ; Dick v. United States, 
208 U. S. 340. (Pp. 438-439.) 

84 208 U. S. 340 (1908). Congress has power to prohibit the sale of 
liquor to Indians living on land owned in fee by their tribe. (United 
States v. Sandoval, 231 U. S. 28 (1913), and the introduction into an 
Indian reservation from a point within the state in which the reserva, 
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tion of intoxicants, for 25 years, lands ceded by, as well as lands 
allotted to, the Nez Perce Indians: 

If Congress has the power, as the case we haYe last cited 
decides, to punish the sale of liquor anywhere to an 
individual member of an Indian tribe, why cannot it also 
subject to forfeiture liquor introduced for an unlawful 
purpose into territory in proximity to that where the 
Indians live? There is no reason for the distinction; and, 
as there can be no divided authority on the subject, our 
duty to them, our regard for their material and moral 
well-being, would require us to impose further legislatiYe 
restrictions, should country adjacent to their reservations 
be used to carry on the liquor traffic with them. (P. 357.) 

The power over liquor traffic is not unlimited. The Supreme 
Court in Perrin v. United States,35 said: 

tion is situated; though interstate commerce is not involved (United 
States v. Wright, 229 U. S. 226 (1913)). Also see United States v. 
Saldana, 246 U. S. 530 (1918) ; Robert C. Brown, The Taxation of Indian 
Property (1931), 15 Minn. L. Rev. 182. 

a;; 232 U. S. 478 (1914). 

As the power is incident only to the presence of the 
Indians and their status as wards of the Government, it 
must be conceded that it does not go beyond what is 
reasonably essential to their protection, and that, to be 
effective, its exercise must not be purely arbitrary, but 
founded upon some reasonable basis. Thus, a prohibition 
like that now before us, if covering an entire State when 
there were only a few Indian wards in a single county, 
undoubtedly would be condemned as arbitrary. And a 
prohibition valid in the beginning doubtless would become 
inoperative when in regular course the Indians affected 
were completely emancipated from Federal guardianship 
and control. A different view in either case would involve 
an unjustifiable encroachment upon a power obviously 
residing in the State. On the other hand, it must also be 
conceded that, in determining what is reasonably essential 
to the protection of the Indians, Congress is invested with 
a wide discretion, and its action, unless purely arbitrary, 
must be accepted and given full effect by the courts. 
(P. 486.) 

SECTION 4. CONGRESSIONAL POWER-NATIONAL DEF ENSE 

Although comparatively little has been written about the war 
vowers of Congre~s 36 and the Indian, these powers underlay 
much of the federal power exercised over Indian land and In
dians during the early history of the Republic. In international 
law conquest brings legal power to govern. 

At least 1,012 statutes, public and private, have been enacted 
by Congress to deal with matters arising out of Indian warfare.37 

When the Constitution was adopted, the chief mode of dealing 
with Indians was warfare. Accordingly Indian affair::; were en
trusted to the War Department by the Act of August 7, 1789,38 

the first lnw of Co11gress relating to Indians. 
'l'he Congres::;ional power "To * * * provide for the com

mon defence * * * of llle United States" ~u was agaiu 
utilized by the Act of September 29, 1789,40 which authorized the 
President to call into service from time to time such part of the 
militia of the states us he may judge necessary "for the purpose 
of protecting the inhabitants of the frontiers of the United States 
from the hostile incursions of the Indians." Many other early 
statutes indicate the seriousness with which Congress considered 
the danger of Indian invasion. Such laws authorize an appro
priation for "preservi11g peace with the l11dian tribes," 41 the 
raising of three regiments which "shall be discharged as soon 
as the United States shall be at peace with the Indian tribes," {2 

and mustering the militia to repel "imminent danger of invasion 
from any foreign nation or Indian tribe." 43 Some early repres-

80 Art. 1, sec. 8, cis. 1, 11, 12, 15, 16, 17. 
Cf. Duerr, Course of Lectures on the Constitutional Jurisprudence 

of the United States (1856), pp. 285-286, said: 

The powers to regulate commer-ce, declar<> war, make peace. 
nnd conclude treaties, comprise all that is required for regulating 
our intercourse with the Indian tribes. 

37 Cf. Chapter 8, sec. 4B(4) (c). 
38 1 Stat. 49. 
~9 TJ. S. Constitution, Art. 1, sec. 8, cl. 1. 
4o 1 Stat. 95, 96. 
4 t Act of July 22, 1790, 1 Stat. 136. 
42 Act of March 5, 1792, 1 Stat. 241, repealed Act of March 3, 1795, 1 

Stnt. 430. 
43 Act of May 2, 1792, 1 Stat. 264. A similar provision is contained in 

the Act of F ebruary 28, 1795, 1 Stat. 424. Early protective statutes 
against the Indians include Act of January 2, 1812, 2 Stat. 670; Act of 
March 3, 1813, 2 Stat. 829. The Act of May 28, 1830, sec. 6, 4 Stat. 411, 
412, authorized the President to protect migrating Indians "against all 

sions of civil liberties sprang from attempts to attain peace with 
the Indians. 44 

The Act of July 20, 1867!5 authorizes the appointment of a com
mission composed of three generals and four civilians to conclude 
peace with hostile Indian tribes in the path of the proposed 
railroads to the Pacific and secure their consent to remove to 
reservations. Provision was made in the event of failure of the 
eommis:-;ion for the serviePS of mounted voluuteers, not exceeding 
4,000, for the suppres::;iou of Indian hostilities!6 Military cam
paigns were frequently waged against Indians, ranging from 
rxpeditions of detachments of militia 47 to regimruts carrying ou 
wars agai11sl Indian tribes.4s 

The occupatiou of Inorida lJy United States troops was justified 
on the basis of necessity to protect Georgia from hostile Indians 
from the peninsula.49 Money 60 and ammunition 51 were supplied 
to territorial and state officials for defense against the Indians, 
and as late as August 5, 1876, a joint resolution was passed 

interruptiun or rlistur-bance from any other tribe or nation of Indians 
• *." The Act of July 14, 1832, 4 Stat. 595, authorized the appoint
men~ by the Presid!'nt of three commissioners to treat with the Indians 
in order to insure the protection promised the Indians in ibis provision. 
Also see Act of May 23, 1836, 5 Stat. 32. 

H Act of January 17, 1800, 2 Stat. 6, discussed in Chapter 8, sec. 
10A(2) fn. 311. 

45 15 Stat. 17. 
4° For further post-Civil War statutory evidence of hostility with the 

Indians, see Act of March 3, 1873, 17 Stat. 566; Jt. Res. of July 3, 1876, 
19 Stat. 214; Act of August 15, 1876, 19 Stat. 204; Jt. Res. August 5, 
1876, 19 Stat. 216; Act of June 7, 1878, 20 Stat. 252. And see Chapter 
14, sec. 3. 

47 See Act of May 13, 1800, 2 Stat. 82 ; Act of April 10, 1812, 2 Stat. 
704; Act of July 2, 1836, 5 Stat. 71. 

48 See Act of April 20, 1818, 3 Stat. 459; Act of May 4 , 1822, 3 Stat. 
676; Act of May 26, 1824, 4 Stat. 70. 

49 Joint Resolution of January 15, 1811, 2 Stat. 666; Joint Resolution 
of January 15, 1811, 3 Stat. 471; Act of February 12, 1812, 3 Stat. 472; 
Act of March 30, 1822, 3 Stat. 654. The Joint Resolution of March 3, 
1881, 21 Stat. 520, deals with expenditurPs of the State of Florida in 
suppressing hostile Indians. 

60 Act of July 27, 1866, 14 Stat. 307. The State of California floated 
four Indian war bonds. See Act of March 3, 1881. 21 Stat. 510 ; Act 
of June 27, 1882, 22 Stat. 111; Act of January 6, 1883, 22 Stat. 399. 

51 Act of April 7, 1866, J 4 Stat. 26; Act of May 21, 1872, 17 Stat. 
138; Act of January 16, 1889, 25 Stat. 646; Joint Eesolution of Decem
ber 9, 1890, 26 Stat. 1111. 
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authorizing the President to prohibit the sale of special metallic 
cartridges to hostile Indians. 52 

There are several statutes in force 53 which illustrate the exer
cise of the war power in relation to the Indians. The Act of 
July 5, 1862,64 authorizes the abrogation of treaties with tribes 
engaged in hostilities; the Act of March 2, 1867,55

. authorizes the 
withholding of annuities from hostile Indians ; the Act of Febru-

52 19 Stat. 216. 
"~See Chapter 14, sec. 3. 
54 12 Stat. 512, 528, R. S. § 2080, 25 U. S. C. 72. 
""14 Stat. 492, 515, R. S. § 2100, 25 U. S. C. 127. 

ary 14, 1873,56 regulates the sale of arms to hostile Indians; and 
the Act of March 3, 1875,57 forbids payments to Indian bands 
at war. 

Apart from the specific statutes that mark the heritage of 
decades of military control, other less tangible relics of this 
control managed to persist long after the Indian Service was 
removed from the War Department.58 

56 17 Stat. 437, 457, 459, R. S. § 467, 2136, 25 U. S. C. 266. 
57 18 Stat. 420, 449, 25 U. S. C. 128. 
58 See Chapter 8, sec. lOA (3). See also Chapter 2, sec. 2. 

SECTION 5. CONGRESS1IONAL POWER-UNITED STATES TERRITORY AND PROPERTY 

The principal Indian tribes lived on the national domain. By 
virtue of its control over the public domain and the United 
States' territories, the F 'ederal Government was able to exercise 
broad dominion and control over the Indians, and to effectuate 
many Indian policies such as those predicated on westward re
moval, reservations and allotments.59 Today the control over the 
Alaskan natives is partly based on this power.60 

The control of land, water, and other property belonging to 
the United States is vested exclusively in Congress by the Con
stitution.61 The Supreme Court has upheld a })road exercise of 
this power. 

The power of Congress over a territory and its inhabitants is 
also exclusive and paramount, except as restricted by the Con
stitution,62 and Congress can exercise all the sovereign and r·e
served powers of state governments subject to the provisions of 
the Constitution specifically restricting the power of the Federal 
Government.63 The extent of this power of Congress over Indians 
is shown by many decisions of the Supreme Court. The Court 
in the case of United States v. Kagama 64 said: 

But these Indians are within the geographical limits of 
the United S'tates. The soil and the people within these 
limits are under the political control of the Government 
of the United States, or of the States of the Union. There 
exist within the broad domain of sovereignty but these 
two. There may be cities, counties, and other organized 
bodies with limited legislative functions, but they are all 

59 For example, large areas of the public domain have been withd~awn 
for Indian reservations. 

6° See Chapter 21, sec. 4. Also see Nelson v. United States, 30 Fed. 
112, 116 (C. C. Ore. 1887) and Endelman v. United States, 86 Fed. 456 
(C. C. A. 9, 1898). 

61 See Hallowell v. United States, 221 U. S. 317, (1911). Since the 
time when the necessity for the exercise of the authority arose, ,there 
bas been almost no question as to the absolute power of Congress to 
determine the form of political and administrative control to be erected 
over the territories, and to fix the extent to which their inhabitants 
shall be admitted to a participation in their own government. Both by 
legislative practice and by judicial sanction, the principle has from the 
first been asserted that upon this matter the judgment of Congress is 
absolute. Willoughby, The Constitution of the United States (1929), p. 
439. 

The Congress shall have power to dispose of and make all 
needful Rules and Regulations respecting the Territory or other 
property belonging to the United States; and nothing in this 
Constitution shall be so construed as to Prejudice any Claims of 
the United States, or of any particular State. (Art. 4, sec. 3, cl. 2.) 

Congress can grant to Indians fishing privileges in waters con
nected with a reservation. (Op. Sol. I. D., M. 28978, April 19, 
1937.) 

62 See Oklahoma v. A., T. &; Santa Fe Ry. Go., 220 U. S. 277, 285 (1911). 
63 Oklahoma K. &; M. I. Ry. Go. v. Bowling, 249 Fed. 592 (C. C. A. 8, 

1918). 
64 118 u. s. 37'51 (1886). 

derived from, or exist in, subordination to one or the other 
of these. The territorial governments owe all their powers 
to the statutes of the United States conferring on them 
the powers which they exercise, and which are liable to be 
withdrawn, modified, or repealed at any time by Congress. 
What authority the State governments may have to enact 
criminal laws for the Indians will be presently considered. 
But this power of Congress to organize territorial govern
ments, and make laws for their inhabitants, arises not so 
much from the clause in the Constitution in regard to 
disposing of and making .rules and regulations concerning 
the Territory and other property of the United States, 
as from the ownership of the country in which the Terri
tories are, and the right of exclusive sovereignty which 
must exist in the National Government, and can be found 
nowhere else. Murphy v. Ramsey, 114 U. S. 15, 44. 
( Pp. 379--380.) 

The Supreme Court, in the case of United States v. Rogers,65 

said: 

* * * we think it too firmly and clearly established to 
admit of dispute, that the Indian tribes residing within 
the territorial limits of the United States are subject to 
their authority, and where the country occupied by them 
is not within the limits of one of the States, Congress may 
by law punish any offence committed there, no matter 
whether the offender be a white man or an Indian. 
(P. 572.) 

A. TRIBAL LAN:pS 

The control by Congress of tribal lands has been one of the 
most fundamental expressions, if not the major expression, of the 
constitutional power of Congress over Indian affairs,66 and has 
provided most frequent occasion for judicial analysis of that 
power. From the wealth of judicial statement there may be 

65 4 How. 567 (1846). 
66 The plenary power over tribal relations and tribal property of the 

Indians has been frequently exercised by Congress. See Roff v. Burney, 
168 U. S. 218 (1897) ; Cherokee Nation v. H i tchcock, 187 U. S. 294 
(1902) ; Blackfeather v. United States, 190 U. S. 368 (1903) ; Choate v. 
Trapp, 224 U. S. 665 (1912) ; Ew pa1·te Webli, 225 U. S. 663 (1912) ; 
United States v. Osage Oounty, 251 U. S. 128 (1919) ; Nadea1t v. Union 
Pacific R. R. Co., 253 U. S. 442 (1920). 

The Attorney General said, in 34 Op. A. G. 171 (1924): 
the Indian possession has always been recognized as 

complete and exclusive until terminated by conquest or treaty, 
or by the exercise of that plenary power of guardianship to dis
pose of tribal property of the Nation's wards without their con
sent. (P. 180.) 

The United States bas power to legislate concerning the distribution 
of tribal land. United States v. Boylan, 265 F ed. 165, 173 (C. C. A. 
2, 1920), app. dism. 257 U. S. 614; Heckman v. United States, 224 U. S. 
413 (1912). Also see Un'ited States v. Candelaria, 271 U. S. 432 ( 1926) 
and United States v. Sandoval, 231 U. S. 28, 48 (1913), and Chapter 
11, sec. 1. 
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deriYed the basic principle that Congress has a Yery wide power 
to manage and dispose of tribal lands. 

Examples of Supreme Court statements of the principle are 
the following : 

Justice Brandeis, speaking for the United Stutes Supreme 
Court in the case of Morr1.son v. lVork,61 de<:lareu: 

It is admitted that, as regards tribal property subject 
to the control of the United States as guardian of In
dians, Congress may make such changes m the manage
ment and disposition as it deems necessary to promote 
their welfare. The United States is now exercising, un
der the claim that the property is tribal, the powers of a 
guardian and of a trustee in possession. (P. 485.) 

'l'he Supreme Court said in the case of Na,deau v. Union Pacific 
Hailroad Company: 68 

It seems plain that, at least, until actually allotted in 
severalty (1864) the lands were but part of the domain 
held by the Tribe under the ordinary Indian claim-the 
right of possession and occupancy-with fee in the United 
States. Beecher v. Wetherby, 93 U. S. 517, 525. The 
power of Congress, as guardian for the Indians, to legis
late in respect of such lands is settled. Cherokee Nation v. 
Southern Kansas Ry. Co., 135 U. S. 641, 633; United States 
v. Rouell, 243 U. R. 464, 468; United States v. Chase, 245 
U. S. 89. (Pp. 445-446.) 

A necessary corrollary to this principle is that control of trih:1· 

land is a political function not to be exercised by the courts.69 

The Supreme Court in the case of Siowr Indians v. United 
States 70 said : 

* * * Jurisdiction OYer them [the Indians] and their 
tribal lands was pecnlarly within the legislative power of 
Congress and may not be exercised by the courts in tlw 
absence of legislation conferring rights upon them su<:h 
as are the subjec:t of judicial cognizan<:e. Spe lAme 1Volj 
v. Hitchcock, supra, 565; Cherokee Na.tion v. llitcllcoch:. 
187 U. S. 294; Stephens v. Cherokee Nation, 174 U. S. 445 
4~3. This the jurisdictional Act of April 11, 1916, plainly 
failed to do. (P. 437.) 

In the case of Cherokee Nation v. Hitchcock,11 the Supreme 
court said: 

* * * The power existing in Congress to administer 
upon and guard the tribal property, and the power being 

G7 266 TJ. S. 481 (1925) , aff'g 290 Fed. 306 (App. D. C. HJ23). 
as 253 TJ. S. 442 (1920). The Attorney General wrote in 26 Op. A. G. 

:w1 (1907): 
It is unnecessary to go into any detailed discussion of the 

power of Congress to alter, modify, or repfal the provisions of 
the agreement with the Seminole Nation ratified by the act ol 
July 1, 189R, and otherwisP provide for the administration ,,f 
their property and funds, as provided by the act of April 26, 
1D06, because the qU<'Stion has been c,mclusiYel:v set tied by til<' 
decisions of the Supreme Court. (Stephens v. Cherokee Nation, 
174 U. S. 445; Cherolo,r>e Nation v. Hitchcock, 187 TJ. S. 294; Lon" 
Wolf v. Hitchcoclc, 187 TJ. S. 553; Morris v. Hitchcock, 194 TJ. S. 
384. 388; Wallace v. Adams, 204 TJ. S. 415). 

These decisions !llaintain thP plenary authority of f'onp-r l's·· 
to control the affatrs and administer the property of the Five 
Civilizrd Tribes in the Indian Territory and other Indian tribes. 
(P. 346.) 

60 The courts ba ve usually denominated this power as political and 
not subject to the control of the judicial department of the govern
ment. See Lone Wolf v. Hitchcock, 187 TJ. S. 553, 565 (1903) sustain
ing the disposal of a reservation of an Indian tribe on the ground that 
it was a legitimate exercise of congressional power over tribal Indians 
and their property. This case is discussed in Oklahoma v. Tea:as, 25S 
U. S. 574, 592 (1922). Also see Cherokee Nation v. H ·itchcock, 187 
u. s. 294. 308 (1902) 0 

70 277 TJ. S. 424 (1028), aff'g 58 C. Cis. 30:! (1923) .. \lso see Tiger 
v. Western Investment Co., 221 TJ. S. 286, 311-312 (i911). 

71 187 TJ. s. 294 (1902). 
The court cited with approval the following excerpt from Stephens v. 

OlteJ okee Nation, 174 TJ. S. 445 (1R99) : 

It may be remarked that the legislation seems to recognize 
rspecially the act of June 28, 1898. a <'listinction between admis~ 
sion to citizenship merel~ and the. distribut~on of property to 
be subsequently made, as If there m1gltt be cirCUlllRtances under 
~vhich the right to a s~are in the latter wonld not necessarily 
follow from the concessiOn of the formPr. But in any aspect 
)Ve are of opinion that the constitutionalit~ of these acts in 

political and administrative in its nature, the manner of 
its exercise is a question within the province of the legis
latiYe branch to determine, and is not one for the courts. 
(P. 308.) 

The power of Congress extends from the control of the use of 
the lands,72 through the grant of adverse interests in the lands,78 

to the outright sale and removal of the Indians' interests.74 And 
this is true, whether or not the lands are disposed of for public 
or private purposes.76 

To illustrate, the power of Congress to grant rights-of-way 
across tribal land is clearly established.'6 To quote the Supreme 
Court: 11 

respect of the determination of citizenship cannot be successfully 
assailed on the ground of the impairment or destruction of 
vested rights. The lands and moneys of these tribes are public 
lands and public llloneys, and are not held in individual owner
ship, and the assertion by any particular applicant that his right 
therein is so vested as to preclude inquiry into his status in
volves a contradiction in terms. 

The court concluded : 
The holding that Congress bad power to provide a method ifor 

determining membership in the five civilized tribes, and for 
ascertaining the citizenship thereof preliminary to a division of 
the property of the tribe among its members, necessarily in
volved the further holding that Congress was vested with 
authority to adopt measures to make the tribal property produc
tive, and secure therefrom an income for the benefit of the tribe. 
(P. 307.) 

72 E.g. grazing. See Act of June 18, 1934, sec. 6, 48 Stat. 984, 986, 
25 TJ. s. c. 466. 

73 E.g. right::;-of-way. See Chanter 4. sec. 13. And seP fn. 76, infra. 
74 Congress in dissolving a tribe may also provide for the liquidation 

and distribution of tribal property. United States v. Seminole Nation, 299 
U. S. 417 (1937). See also United States v. Nice, 241 U. S. 591, 598 
(Hll6); H Col. L. Rev. ~,1:;7 5•8\l (19H). But the court will not as
snllll' that Congress abdicated its powers over the tribe or its property, 
without· an unPqUi\"llCal (•xpr·N:;sion or that intent. Cllippetra Indians Y. 

U,tifed 8/a/1'.~. 307 U. R. 1 (1H3Hl: Uni/e(l 8ta/e8 Y. BoJ!lrw. :!6fi Ii'<'d. 165. 
171 (C. C. A . 2. H>:!O). : pp . dbn1. 2:17 TJ. S. 6H (1921). 

75 But the land so managed and disposed of must be tribal land. 
Indium; havp frequently taken to comt the colllplaint that the tribal 
property has become vested. by previous act or treaty, in individuals, 
and is no more subject to congressional control than the private prop
erty of othe1· individuals. The courts, however, tend to construe such 
pr0vious acts :md treatie~. wherever possible, against the vesting of 
private rights in tribal property. Chippewa Indians of Minnesota v. 
United States, 301 TJ. S. 358 (1937), aff'g 80 C. Cls. 410 (1935); United 
States v. Chase, 245 U. S. 89 (1917), rev'g 222 Fed. 593 (C. C. A. R, 
1913). Until property is allottPd, Congress possesses plenary power to 
deal with tribal lands and funds as tribal property. Si:::ernorP v. Bmrl)J , 
235 TJ. S. 441 (1914). Also see United States v. Mille Lac Chippeu·a8, 
:!29 TJ. s. 498 (1913). 

76 Nadeau v. Union Pacific R. R. Co., 253 U. S. 442 (1920). 
Federal statutes provide for the taking of tribal lands by the United 

States. For example, the Act of May 23, 1908, 35 Stat. 268, created a 
national forest upon lands held by the Federal GovernmPnt as a trustee 
for the Chippewa Indian Tribe. This law is discussed in Chippewa In
dians v. United States, 305 TJ. S. 479 (1939). For other cases on eminent 
domain see Shoshone Tribe v. United States, 299 TJ. S. 476 (1937) ; 
United States v. Creek Nation, 2D5 U. S. 103 (1935), s. c. 302 TJ. S. 620 
( 1938). See, for example, Act of March 3, 1901, 31 Stat. 1058, 1084, 
discussed in 49 L. D. 396 (1923). 

The right of eminent domain may be exercised by the Federal Govern
ment OVl'r land held by an Indian nation in fee simple under patent from 
the TJniteu States, without the consent of the tribe. Cherokee Nation v. 
Kcmsas Ry. Co., 135 TJ. S. 641 (1890), which rejected the contention that 
land was held by the Cherokees as a sovereign nation. Some treaties 
provided that railroads should have rights-of-way upon payment of just 
compensation to the Indian tribes. Treaty of June 5, 1854, with the 
Miamis, Art. 10, 10 Stat. 1093. See Chapter 15, sec. lB. 

The Act of March 2, 1899, 30 Stat. 9DO, authorized any railroad com
pany or telegraph and telephone company to take and condemn a right
of-way in or through any lands which have been or may hereafter be 
allottl·d in severalty, but have not been conveyed to the allottee with 
full power of alienation. The Act of February 28, 1902, sec. 23, 32 Stat. 
43, discussed in Oklahoma K. & M. I. Ry. Co. v. Bou:lin.r;, 249 Fed. 592 
(C. C. A. 8, 1!)18), made this statute inapplicable to the Indian TPr
l"itory and Oklahoma Territory. 

77 Missouri, Kansas c( T exas R'y Cu. v. Roberts, 152 TJ. S. 114 ( 1894). 
Even though an Indian tribe has granted a purported exclusive license 

to a telephone company, Congress may issue a similar license to anotljer 
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The United States had the right to authorize the con
struction of the road of the Missouri, Kansas, and Texas 
Railway Company through the reservation of the Osage 
Indians, and to grant absolutely the fee of the two hundred 
feet as a right of way to the ocmpany. Though the lands 
of the Indians were reserved by treaty for their occu
pation, the fee was always under the control of the govern
ment; and when transferred, without reference to the pos
session of the lands and without designation of any use of 
them requiring the delivery of their possession, the trans
fer was subject to their right of occupancy; and the man
ner, time, and conditions on which that right should be 
extinguished were matters for the determination of the 
government, and not for legal contestation in the courts 
between private parties. This doctrine is applicable gen
erally to the rights of Indians to lands occupied by them 
under similar conditions. It was asserted in Buttz v. The 
Northern Pacific Railroall Company, 119 U. S. 55, and has 
never, so far as we are aware, been seriously contro
verted. * * * Though the law as stated with refer
ence to the power of the government to determine the 
right of occupancy of the Indians to their lands has always 
been recognized, it is to be presumed, as stated by this 
court in the B1tttz case, that in its exercise the United 
States will be governed by such considerations of justice 
as will control a Christian people in their treatment of an 
ignorant and dependent race, the court observing, however, 
that the propriety or justice of their action towards the In
dians, with respect to their lands, is a question of govern
mental policy, and is not a matter open to discussion in a 
controversy between third parties neither of whom derives 
title from the Indians. The right of the United States 
to dispose of the fee of land occupied by them, it added, 
has always been recognized by this court from the founda
tion of the government. (Pp. 116-118.) 

Plenary authority does not mean absolute power, and the 
exercise of the power must be founded upon some reasonable 
basis.78 Thus, plenary power does 

* * * * not enable the United States to give the 
tribal lands to others, or to appropriate them to its own, 
purposes, without rendering, or assuming an obligation 
to render, just compensation for them; for that "would 
not be an exercise of guardianship, but an act of con
:fisca tion." 79 

company. The Circuit Court of Appeals in the case of Muskogee Nat. 
Tel. Co. v. Hall. 118 Fed. 382 (C. C. A. 8, 1902), said: 

• • • It is well settled that, in the exercise of its power to 
regulate commerce among the several states and with the Indian 
tribes, Congress has full authority to grant rights of way through 
the land occupied by the five Indian tribes domiciled in the Indian 
Territory for the construction of railroads (Cherokee Nation v. 
Southern Kan. R. Co., 135 U. S. 641, 10 Sup. Ct. 965, 34 L. Ed. 
295; Stephens v. Cherokee Nation, 174 U. S. 445. 485, 19 Sup. Ct. 
722, 43 L. Ed. 1041) ; and in the exercise of this power it has 
recently authorized the secretary of the interior to grant rights of 
way through the Indian Territory for the construction, operation, 
and maintenance of telephone and telegraph lines. 31 Stat. 1083. 
c. 832, § 3. It follows, of course, that none of these tribes bad 
the power to declare that any one telephone company should have 
the sole right to construct and operate telephone lines within its 
borders, since the existence of such a monopoly would b:1ve a 
necessary tendency to prevent free communication between those 
who reside outside of, and those who reside within, the territory. 
To this extent the grant of such a franchise as the one in question 
operates to obstruct interstate commerce. (P. 385.) 

The Solicitor of the Department of the Interior has said: 

About the plenary power of Congress over tribal Indian prop
erty there can be no doubt and in the Rbsence of some controlling 
reason to the contrary Congress undoubtedly bas the power to 
F:Ubject such property to taxation either by the State or Ff'deral 
Government. (Op. Sol. I. D., M. 14237, December 23, 1924.) 

1s Wise, Indian Law and Needed Reforms (1926), 12 A. B. A. Jour. 
37, 38-39. 

79 United States v. Creek Nation, 295 U. S. 103, 110 (1935). 
Property rights can be conferred by treaty as well as by formal grant. 

United States v. Creek Nation, 295 U. S. 103 (1935) ; Morrow v. United 
States. 243 Fed. 854 (C. C. A. 8, 1917). Government liability on the 
conduct of Indian affairs arises only from statutes or treaties with the 
tribe. McCalib, Adm'1· v. United States, 83 C. Cis. 79, 87 (1936). See 
Shoshone Tribe v. United States, 299 U. S. 476, 497 (1937), in which the 
Court said: 

• • • Power to control and manage the property and affairs 
of Indians in good faith for their betterment and welfare 

The Supreme Court, per Mr. Justice Van Devanter, recently 
said: 80 

* * * Our decisions, while recognizing that the govern
ment has power to control and manage the property and 
affairs of its Indian wards in good faith for their welfare, 
show that this power is subject to constitutional limita
tions and does not enable the government to give the 
lands of one tribe or band to another, or to deal with 
them as its own.11 * * * (P. 375-376.) 

11 Lane v. Santa Rosa, 249 U. S. 110, 113: United States v. 
Creek Nation, 295 U. S. 103, 109-110; Shoshone Tribe v. United 
States, 299 U. S. 476, 497. 

Thus, while Congress has broad powers over tribal lands, 
the United States does not have complete immunity from lia
bility for the actions of Congress. If Congress takes tribal 
land from the Indians without either their consent or the pay
ment of compensation, the United States is liable under the 
Fifth Amendment to the United States Constitution for the 
payment of just compensation,81 which must include payment 
for the minerals and timber.82 But the right of the Indians 
to just compensation is legally imperfect unless Congress itself 
passes legislation permitting suit by the Indians against the 
United States as the United States is not liable to suit with
out its cons~nt. 83 While there is general legislation permitting 
suits for just compensation, this does not embrace suits by 
Indian tribes, and thus far they have been authorized to sue 
only by jurisdictional acts applying only to individual tribal 
complaints. 84 

may be exerted in many ways and at times even in derogation 
of the provisions of a treaty. 

Also see Op. Sol. I. D., M. 29616, February 19, 1938. 
8° Chippewa Indians v. United States, 301 U. S. 358 (1937), aff'g 80 C. 

Cis. 410 (1935). Also see Creek Nation v. United States, 302 U. S. 620 
(1938). 

81 The portion of this amendment which prohibits confiscation reads: 
''* * nor shall private property be taken for public use without 
just compensation." 

"* * * It is fundamental that tribal assets cannot be disposed 
of by the United States without tbe consent of tbe tribe or with
out compensation." Op. Sol. I. D., M. 29616, February 19, 1938, p. 7. 

If vested rights are created in a tribe by a treaty or ggreement, the 
Federal Government becomes liable for its violation by Congress. As the 
Supreme Court said in the case of United States v. Mille Lac Chippewas, 
229 u. s. 498 (1913) : 

• * • That the wrongful disposal was in disobedience to direc
tions given in two resolutions of Congress does not make it any 
the less a violation of the trust. The resolutions, unlike the 
legislation sustained in Cherokee Nation v. Hitchcock. 187 U. S. 
294, 307, and Lone Wolf v. Hitchcock, Id. 553, 564, 568, were not 
adopted in the exercise of the administrative power of Congress 
over the property and affairs of dependent Indian wards, but were 
intended to assert, and did assert. an unqualified power of dis
posal over the lands as the absolute property of the Government. 
Doubtless this was because there was a misapprehension of the 
true relation of the Government to the lands. but that does not 
alter the result. (Pp. 509-510.) 

Accord: Blackfeet et al. Nations v. United States, 81 C. Cis. 101 (1935). 
Typical jurisdictional acts provide for recovery by a tribe against 

the United States "if • tbe United States Government has 
wrongfully appropriated any lands belonging to the said Indians" 
(Act of May 26, 1920, sec. 3, 41 Stat. 623) (Klamath) ; or for "misap
propriation of any of the • lands of said tribe" (Act of June 3, 
1920, sec. 1, 41 Stat. 738) (Sioux) ; or "the loss to said Indians of their 
right, title, or interest, arising from occupancy and use, in lands or 
other tribal or community property, without just compeni'lation therefor, 
shall be held sufficient ground for relief'' (Act of June 19, 1935, 49 Stat. 
388) (Tlingit and Haida). 

82 United States v. Shoshone Tribe, 304 U. S. 111 (1938). See Chapter 
15, sees. 14, 15. Also see C. T. Westwood, Legal Aspects of Land Acqui
sition, Indians and the Land, Contributions by the delegation of the 
United States, First Inter-American Conference on Indian Life, Patz
cuaro, Mexico, published by Office of Indian Affairs (April, 1940) p. 4. 

83 However, suits against officers of the United States based on alleged 
illegal acts require no such statutory authority. Lane v. Pueblo of Santa 
Rosa, 249 U. S. 110 (1919), wherein it was held that the Secretary of 
the Interior could be enjoined from disposing of certain Indian lands as 
public lands of the United States. See Chapter 20, sec. 7. 

B4 See Chapter 14, sec. 6B. 
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B. TRIBAL FUNDS 

The power of Congress over tribal funds is the same as its 
power over tribal lands, and is, historically speaking, a result 
of the latter power, since tribal funds arise principally from 
the use and disposition of tribal lands. The extent of con
gressional power has been expressed by the Attorney General 
as follows : 85 

Now, as these royalties are tribal funds, it can not 
be seriously contended that Congress had not power 
to provide for their disbursement for such purposes as 
it might deem for the best interest of the tribe. That 
power resides in the Government as the guardian of the 
Indians, and the authority of the United States as such 
guardian is not to be narrowly defined, but on the contrary 
is plenary. 

Examples of the exercise of such power over the tribal 
property of Indians, and decisions sustaining it, are found 
in many of the adjudicated cases, among them Cherokee 
Nation v. Hitchcoclc, 187 U. S. 294; Lone Wolf v. Hitch
coclc, 187 U. S. 553; Gritts v. Fisher, 224 U. S. 640; Size
more v. Brady, 235 U. S. 441; Chase v. United States, 
decided April 11, 1921. ( P. 63.) 

The congressional control over tribal funds was defined by 
JuEtice Van Devanter in the case of Sizemore v. Brady.86 

As in the case of lands, Congress cannot divert tribal funds 
from tribal purposes in the absence of Indian consent or cor
responding benefit without being liable, when suit is brought, for 
the amount diverted. Thus, there has been occasion, not infre
quently, for judicial analysis of the manner of disposition of 
tribal funds. On the whole the tendency of the Court of Claims 
has been to uphold expenditures authorized by Congress as made 
for tribal purposes.87 

C. INDIVIDUAL LANDS 

The power of Congress over individual lands, while less sweep
ing than its power over tribal lands, is clearly broad enough to 
cover supervision of the alienation of individuallands.86 In fact 
the exercise of congressional power over individual lands bas 
been largely directed toward the release, extension, or reimposi
tion of restrictions surrounding their alienation, depending on 
whether the policy of conserving or of opening up Indian lands 
was dominant in Congress. 

As "an incident to guardianship" 8° Congress not only has the 
power to extend,90 modify, or remove existing restrictions on the 
alienation of such lands 91 but while the Indian is still the ward 

85 33 Op. A. G. 60 (1921). Also see Chickasaw Nation v. United States, 
87 C. Cls. 91 (1938), cert. den. 307 U. S. 646. Congress may appropriate 
tribal funds for the civilization and self-support of the Indian tribe. 
Lane v. Morrison, 246 U. S. 214 (1918). See Chapter 12, sec. 2. 

86 235 U. S. 441 (1914). See sec. 6, infra. 
The power of Congress over Osage tribal funds is upheld in N e-kah

wah-she-tun-kah v. Fall, 290 Fed. 303 (App. D. C. 1923), app. dism. 
266 u. s. 595 (1925). 

87 See Gritts v. Fisher, 224 U. S. 640 (1912). 
86 Congress bas not exerted authority over individual lands not in a 

trust or restricted category except in so far as to reimpose restrictions 
and restore them to the class of lands under its supervision. 

8o La Motte v. United States, 254 U. S. 570, 57G (1921). 
90 Tiger v. Western Inv. Co., 221 U. S. 286 (1911) ; Hecl•man v. United 

States, 224 U. S. 413 (1912). Also see United States v. Jackson, 280 
U. S. 183, 191 (1930), involving extension of trust p eriod of homestead 
patent under Act of July 4, 1884, 23 Stat. 76, 96. on the ground that 
the Indians possessed no vested ri~ht until a fee patent was issued; and 
United States v. Pelican, 232 U. S. 442, 451 (1914) involving congres
sional retention of trusteeship of land thrown open to settlement. 

For a list of reservations in which the ,trust or restricted period was 
extended, see 25 C. F. R., appendix to Chapter 1, pp. 480-483. 

01 Goat v. United States, 224 U. S. 458 (1912) ; Deming Inv. Co. v. 
United States, 224 U. S. 471 (1912) ; Jones v. Prairie Oil Co., 273 U. S. 
l95 (1927). 

of the nation it may reimpose restrictions on property already 
freed from restrictions or delegate such power to an executive 
officer.92 

This power includes permitting alienation upon such terms as 
Congress or the federal officer delegated with the power deems 
advisable from the standpoint of the protection of the Indians.113 

S'uch restrictions must be expressed and are not implied merely 
because the owner of land is an Indian,94 nor can such restrictions 
be made retroactive so as to invalidate a conveyance made by an 
Indian before the restriction was imposed.05 

Cong-ress may lift the restriction on alienation of allotments 
to mixed-blood Indians and continue the restrictions on full
blood Indians, until the Secretary of the Interior is satisfied that 
such Indians are competent to handle their own affairs.00 In 
deciding this question the Supreme Court said : 

* * * it is necessary to have in mind certain matters 
which are well settled by the previous decisions of this 
court. The tribal Indians are wards of the Government, 
and as such under its guardianship. It rests with Con
gress to determine the time and extent of emancipation. 
Conferring citizenship is not inconsistent with the con
tinuation of such guardianship, for it has been held that 
even after the Indians have been made citizens the relation 
of guardian and ward for some purposes may continue. 
On the other hand, Congress may relieve the Indians from 
such guardianship and control, in whole or in part, and 
may, if it sees fit, clothe them with full rights and respon
sibilities concerning their property or give to them a 
partial emancipation if it thinks that course better for 
their protection. United States v. Nice, 241 U. S. 591, 598, 
and cases cited. ( Pp. 459-460. ) 

The restrictions on alienation of land express a public policy 
designed to protect improvident people.97 Hence under the stat
utes, despite the good faith or motives of a grantee of land 
conveyed in violation of the restrictions,08 the conveyance is 
void.99 

As in the case of private property generally, Congress cannot 
deprive an Indian of his land or any interest therein without due 
process of law or take such property for public purposes without 
just compensation. An outstanding decision on this subject is 

o2 Brader v. James, 246 U. S. 88 (1918), cited with approval in 
McCurdy v. United States, 246 U. S. 263, 273 (1918). 

93 M ·ullen v. United States, 224 U. S. 448 (1912). See United States v. 
Noble, 237 U. S. 74 (1915) ; Sunderland v. United States, 266 U. S. 226 
(1924). 

94 Doe v. Wilson, 23 How. 457 (1859). 
os Wilson v. Wall, 6 Wall. 83 (1867). 
06 United States v. Waller, 243 U. S. 452 (1917). From time to tim<' 

Congress has by statute empowered the Secretary to remove restrictions 
or issue certificates of competency to Indians deemed capable of managing 
their own affairs. See Chapter 11, sec. 4. 

07 * * * In adopting the restrictions, Congress was not imposing 
restraints on a class of persons who were swi juris, but on Indians 
who were being conducted from a state of dependent wardship to 
one of full emancipation and needed to be safeguarded against their 
own improvidence during the period of transition. The purpose of 
the restrictions was to give the needed protection * • * (Pp. 
464-465.) SmithY. McCullough, 270 U. S. 456 (1926). 

98 United States v. Brown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den., 
270 u. s. 644 (1926). 

99 Heckman v. United States, 224 U. S. 413 (1912) ; Goat v. United 
States, 224 U. S. 458 (1912) ; Starr v. Long Jim, 227 U. S. 613 (1913) ; 
Monson v. Simonson, 231 U. S. 341 (1913), holding that a deed by an 
Indian of an allotment subject to restrictions against alienation was 
absolutely void if made before final patent, even if made after passage 
of an act of Congress permitting the Secretary of the Interior to issue 
such patent; and that the unrestricted title subsequently acquired by the 
allottee under the patent does not inure to the grantee. Also see Miller 
v. McClain, 249 U. S. 308 (1919) ; United States v. Reynolds, 250 U. S. 
10-! (1919) ; and Smith v. Stevens, 77 U. S. 321, 326 (1870), discussing 
the policy behind restrictions on sale of land in Treaty between United 
States and Kansas Indians of June 3, 1825, 7 Stat. 244, 245, and the 
Act of May 26, 1860, 12 Stat. 21. Also see Cbaoter 11, sec. 4H. 
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Choate v. Trapp/00 which held that exemption from taxation The Supreme Court distinguished between the exemption from 
established by Congress created in the Indian landholder a vested taxation and the restriction on alienation·: 102 

right not subject to impairment by later legislative act.101 

100 224 U. ·S. 665 (1912). Also see Morrow v. United States, 243 Fed. 
854 (C. C. A. 8, 1917) ; Chapter 13, sees. 1, 5. 10; 49 L. D. 348, 352 
(1922) ; Op. Sol. I. D., M. 13864, December 24, 1924; Op. Sol. I. D., M. 
25737, March 3, 1930. 

1°1 The Supreme Court said : 

There have bren comparatively few cases which discuss the legis· 
lative power over private property held by the Indians. But those 
few all recognize tJlat he is not exceptNl from the protection 
guaranteed by the Constitution. His private rights nre secured 
and enforced to the same extent and in the same way as other 
residents or citizens of the United States. In re Heff, 197 U. S. 
488, 504; Cherokee Nation v. Hitchcock, 187 U. S. 294, 307; 
Smith v. Goodell, 20 Johns. (N. Y.) 188; Lou·ry v. 1Vea1:er, 4 
McLean, 82; Whi?'ltoind v. Von der Ahe, 67 Mo. App. 628; Taylor 
Y. Drew, 21 Arkansas, 485, 487. His right of private property is 
not subject to impairment by legislative action, even while be is, 
as a membrr of a tribe and subject to the guardianship of the 
United States as to his political and personal status. This Y as 
clearly recognized in the leading case of Jones v. Meehan, 175 
u. s. 1. * * * 

Nothing that was said in Tiger v. Western Investment Co., 221 
U. S. 286, is opposed to the same conclusion here. For that case 
did not involve property rights, but related solely to the power of 
Congress, to extend the period of the Indian's disability. The 
statute did not attempt to take his land or any right, member or 
appurtenance thereunto belonging. It left that as it was. But, 
having regard to the Indian's inexprrience, and desiring to protect 
him against himself and those who might take advantage of his 
incapacity, Congress extended the time during " ·hich he could not 
s<'ll. On that subject. after calling attention to the fact that 
"Tiger \Yas still a ward of the Nation, so far as the alienation of 
these lands was concerned. and a member of the existing Creek 
Nation," it was said that "Incompetent persons, though citiz<.>ns, 
may not have the full right to control their property," and that 
there was nothing in citizenship incompatible with guardianship, 
or with restricting sales by Indians deemed by Congress inca1)able 
of managing their estates. 

But there was no intimation that the power of wardship con
frrred authority on Congress to lessen any of the rights of prop
erty which bad been vested in the individual Indian by prior laws 
or contracts. Such rights are protected from repeal· by the pro
visions of the Fifth Amendment. (Pp. 677, 678.) 

A re <"O ~nition of this r estriction on I<'ederal power appears in Article XI 
of the Treaty of April 1, 1850, with the Wyandots, 9 Stat. 987, 992, which 
provided: 

All former tr<.>aties between the United States and the Wyandot 
nation of Indians are abr<?g!lted and declared null and void by this 
treaty-except such provisions as may have been made for the 
benefit of private individuals of said nation. by grants of reserva
tions of lands, or othenYise, which are considered as vested rights, 
and not to be affected by anything contained in this treaty. 

But the exemption and non-alienability were two sepa
rate and distinct subjects. One conferred a right and the 
other imposed a limitation. * * * The right to remove 
the restriction was in pursuauce of the power under which 
Congress could legislate as to the status of the ward and 
lengthen or shorten the period of disability. But the pro
vision that the land should be non-taxable was a property 
right, which Congress undoubtedly had the power to grant. 
That right fully vested in the Indians and was binding 
upon Oklahoma. Kansas Indians, 5 Wall. 737, 756; United 
States v. Ricke1·t, 188 U. S. 432. (P. 673.) 

As part of its sunervision of alienati'on of individual lands, 
Congress has provided for the disposition and inheritanc~, by 
dt>scent or devise, of trust and resti'icted lands/03 and the exer
cise of this power has been sustained.104 Congress has also 
,·ested jurisdiction in the county courts over probate proceed
ings of such property.105 

D. INDIVIDUAL FUNDS 

The power of Congress over individual funds is an outgrowth 
of its control over restricted lands and the same general prin
ciples are applicable to both.106 

1()!! Choate v. Trapp, 224 U. S. 665, 673 (1912). Apparently the re-
moval of the restriction against alienation does not vest any rights in the 
[ndian landholder. See Brader v. James, 246 U.S. 88 (1918). 

Congress may assent to a state tax levied on the production of oil and 
za:s under a lease of tl'ibal Jand:s. 
U. S. 159 (1936) . 

1oa Also see Chapter 11, sec. 6. 

British-American Co. v. Board, 299 

104 Lone Wolf v. Hitchcock, 187 U. S. 553 (1903) ; Brader v. James, 
246 U. S. 88 (1918). See Chapter 10, sec. 10; Chapter 11, sec. 6. 

to6 On jurisdiction of county courts over the Five Civilized Tribes, 
~. ee Chapter 23, sec. 11C, and Act of May 27, 1()08, 35 Stat. 312, amended 
by Act of April 10, 1926, 44 Stat. 239. 

1oe For a discussion of congressional control of individual funds :st>e 
Chapter 10, sec. 2. 

SECTION 6. CONGRESSIONAL POWER-MEMBERSHIP 

The Indian tribes have original powt>r to determine their own 
membership.107 Congre~i'l bas the power, however, to supersede 
that dPtermination whPn necessary for the administrat}on of 
tribal property, particularly its distribution among the members 
or the tribe lOS 

The United Statrs may assume full control over Indian tribes 
and determine membership in the tribe for the purpose of ad
justing rights in tribal property/09 The assumption of power 
on the part of the Federnl Government to distribute tribal funds 
and land among the individual members of the tribe required 
the preparation of payment or census rolls. Several treaties 110 

1o7 See Chapter 7, sec. 4. 
108 The Circuit Court of Appeals in the case of Farrell v. United States .• 

110 Fed. 942 (C. C. A. 8, 1901), said: 

* * * It is the settled rule of the judicial department of 
th<' government, in ascertaining the relations of Indian tribes 
and their members to the nation, to follow tbe action of the 
l<'gislative and executive departments. to which the determina
tion of these questions bas been pspecially intrusted. U. S. v. 
Ilolliday. ~ Wall. 407. 419, 18 L. Ed. 182; U. S. v. Em·l (C. C.) 
17 Fed. 75, 78. (P. 951.) 

lOll Stephens v. Cherokee Nation, 174 U. S. 445 (1899). See Cherokee 
Nation v. Hitchcock, 187 U. S. 294, 306, 307 (1902). 

no See. fol' example, Treaty of July 8, 1817, with the Cherokees, Art. 
~. 7 Stat. 156; Treaty of November 24, 1848, with the Stockbridge 
Tt·ib<', Art. 2, 9 Stat. 95:3; Treaty of November 15, 1861, with the 
Pottawatomie Nation, Art. 2, 12 Stat. 1191; Treaty of June 24, 1862, 
with the Ottawa Indians, Art. 8, 12 Stat. 1237; Treaty of June 28, 
+86;2, with the Kickapoo lndians, Art. 2, 13 Stat. 623; Treaty of Octo-

and statutes 111 authorized the establishment of such rolls and 
the pro rata distribution of tribal or public property among the 
enrollees. Rarely (considering the multitude of individual 
grievances presented annually by individual Indians or alleged 
Indians) has Congres~ Rpecifically provided for additions to 
tribal rolls in indiYidual cases.112 

In addition to its ultimate authority to determine tribal mem
bership, Congress may, as part of its power to administer 
tribal property, alter the basic rule that tribal property may 

ber 14, 1865, with the Cheyenne and Arrapahoe Tribes, Art. 7, 14 Stat. 
703. 

The general rule is that "in the absence of [StatutorY] provision 
to the contrary, the right of individual Indians to share in tribal prop
erty, whether lands or funds, depends upon tribal membership, is termi
nated when tbe membership is ended, a-nd is neither alienable nor 
descendible." Wilbur v. United States, 281 U. S. 206, 216 (1930); 
also see Halbert v. United States, 283 U. S. 753, 762, 763 (1931). For 
a fuller discussion, see Chapter 9, sec. 3; Chapter 7, sec. 4. 

1lJ. See, for examp\e, Act of March 3, 1873, sec. 4 , 17 Stat. 631 
(Miamie) ; Act of March 3, 1881, sec. 4, 21 Stat. 414, 433 (Miami) ; 
Act of July 1, 1!J02, sec. 1, 32 Stat. 636 (Kansas) ; Act of June 4, 1920, 
41 Stat. 751 (Crow) ; Act of May 19, 1924, 43 Stat. 132 (Lac du 
Flambeau band of Chippewas). Also see Campbell v. Wadsworth, 248 
U. S. 169 (1918). 

U 2 Sec, for Pxample, Act of May 30, 1896, 29 Stat. 736 (a Sac and 
li'ox woman) ; Joint Resolution of October 20, 1914, 38 Stat. 780 (Five 
Civilized Tribes) ; Act of May 31, 1924, c. 215, 43 Stat. 246 (Flathead), 
discussed in Op . Sol. I. D. , l\1.14233, April 24, 1'925 ; alHo see Gritts r 
Fish~r, !;!24 U. S. 640, 648 (1912). 
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be distributed only to tribal.members.113 It may thus provide 
that all children born of a marriage between a white man and 
an Indian woman who was recognized by the tribe at the time 
of her death shall have the same rights and privileges to the 
property of the tribe to which the mother belonged as have 
members of the tribe.114 

Congress may authorize an administrative body to make a roll 
descriptive of the persons thereon so that they might be iden
tified, to take a census of the tribes and to adopt any other 
means deemed necessary by the commission. It may provide 
that such rolls, when approved by the Secretary, shall be final, 
and that persons thereon and their descendants born there
after and such persons as intermarry according to tribal laws 
should alone constitute the several tribes they represent.115 

Enrollment does not ordinarily give a vested right in tribal 
property.116 Congress may disregard the existing membership 
rolls of a tribe and direct that the per capita distribution be made 
upon the basis of a new roll, even though such act may be incon
sistent with prior legislation, treaties, or agreements with the 
tribe.117 Thus, the Supreme Court in the case of Sizemore v. 
Brady,118 said: 

* * * Like other tribal Indians, the Creeks were 
wards of the United States, which possessed full power, 
if it deemed such a course wise, to assume full control 
over them and their affairs, to ascertain who were mem
bers of the tribe, to distribute the lands and funds among 
them, and to terminate the tribal government. * * * 
(P. 447.) 

The Supreme Court, in holding that Congress may add to a 
tribal roll even though it purports to be final said :119 

It is not proposed to disturb the individual allotments 
made to members living September 1, 1902, and enrolled 
under the act of 1902, and therefore we are only con
cerned with whether children born after September 1, 
1902, and living on March 4, Hl06, should be excluded 
from the allottment and distribution. The act of 1902 
required that they be excluded, and the legislation in 
1906, as we have seen, provides for their inclusion. It 
is conceded, and properly so, that the later legislation is 
valid and controlling unless it impairs or d~stroys rights 
which the act of 1902 vested in members living September 
1, 1902, and enrolled under that act. As has been indi
cated, their individual a1lotments are not affected. But 
it is said that the act of 1902 contemplated that they 
alone should receive allotments ap.d be the participants 
in the distribution of the remaining lands, and also of 
the funds, of the tribe. No doubt such was the purport 
of the act. But that, in our opinion, did not confer upon 

113 'See Chapter 9, sec. 3. 
114 Vezina v. United States, 245 Fed. 411 (C. C. A. 8, 1917). And see 

Chapter 9, sec. 3. 
115 See Stephens v. Cherokee Nation, 174 U. S. 445, 490, 491 (1899); 

Chapter 7, sec. 4. 
Congress may also proYide that for the purpose of determining the 

quantum of Indian blood possessed by members of these tribes, and their 
capacity to alienate allotted lands, the rolls of citizenship approved by 
the Secretary of the Interior are conclusive. 

Act of April 26, 1906, 34 Stat. 137, and Act of May 27, 1908, 35 Stat. 
312, interpreted in United States v. Fergt~son, 247 U. S. 175 (1918). 
Accord: Cully v. Mitchell, 37 F. 2d 493 (C. C. A. 10, 1930). 

It has been held that Congress is not bound by the tribal rule regard
ing membersbip and may determine for itself whether a person is an 
Indian from the standpoint of a federal criminal statute. United 
States v. Rogers, 4 How. 567 (1846). 

116 Wilbur v. United States ea; rel. Kadrie, 281 U. S. 206 (1930). 
117Sec Stephens v. Cherokee Nation, 174 U.S. 445o, 488 (1899); Op. 

Sol. I. D., M.27759, January 22, 1935. Of. Lone Wo~f v. Hitchcock, 
187 u. s. 553 (1903). 

118 235 u. s. 441 (1914). 
llll Gritts v. Fisher, 224 U. S. 640 (1912), discussed in Chapter 9, 

sec. ~- An example of "final" pro rata diF;tribntion of tribal assets is 
found in the Appropriation Act of May 31, 1900, 31 Stat. 221, 233 
(Siletz Rrservation). Of. Act of April 21, 1904, 33 Stq.t. 189, 201 
(Otoe and Missouria, Stockbridge and others). 

them any vested right such as would disable Congress 
from thereafter making provision for admitting newly 
born members of the tribe to the allotment and distribu
tion. The difficulty with the appellants' contention is 
that it treats the act of 1902 as a contract, when "it is only 
an act of Congress and can have no greater effect." 
Cherokee Intermarriage Cases, 203 U. S. 76, 93. It was 
!Jut an exertion of the administrative control of the Gov
ernment over the tribal property of tribal Indians, and 
was subject to change by Congress at any time before it 
was carried into effect and while the tribal relations 
continued. Stephens v. Chm·okee Nation, 174 U. S. 445, 
488; Clzerolcee Nation v. Hitchcock, 187 U. S. 294; Wallace 
v. Ad(l{ms, 204 U. S. 415, 423. It is not to be overlooked 
that those for whose benefit the change was made in 1906 
were not strangers to the tribe, but were children born 
into it while it was still in existence and while there 
was still tribal property whereby they could be put on an 
equal, or approximately equal, plane with other members. 
The council of the tribe asked that this be done, and we 
entertain no doubt that CongresR in acceding to the re
quest was well within its power. (Pp. 647-648.) 

In the important case of ·wallace v. Adams 120 ~he Supreme 
Court held that the Act of July 1, 1902,121 creating the Choctaw
Chickasaw citizenship court anrl giving it power to examine the 
judgments of the Indian territorial courts and determine whether 
they should be annulled on account of irregularities, was a valid 
exercise of power. This and other cases in this field are based 
on the theory of the ultimate power of Congress vver matters 
of membership of the tribes and its power to adopt any reason
able measures to ascertain who are entitled to its vrerogatives. 
If the result of one of the methods which it adopts is unsatis
factory, it may try another.122 

Congress may make the finding of an administrative commis
sion, approved by the Secretary of the Interior, a tinal determi
nation of tribal membership.123 The Supreme Court in the case 
of United States v. Wildcat 124 said: 

* * * There was thus constituted a quasi-judicial 
tribunal whose judgments within the limits of its jurisdic
tion were only subject to attack for fraud or such mistake 
of law or fact as would justify the holding that its judg
ments were voidable. Congress by this legislation evi
denced an intention to put an end to controversy by pro
viding a tribunal before which those interested could be 
heard and the rolls authoritatively made up of those who 
were entitled to participate in the partition of the tribal 
lands. It was to the interest of all concerned that the 
beneficiaries of this division should be ascertained. To 
this end the Commission was established and endowed with 
authority to hear and determine the matter. 

A correct conclusion was not necessary to the finality 
and binding character of its decisions. It may be that 
the Commission in acting upon the many cases before it 
made mistakes which are now impossible of correction. 
This might easily be so, for the Commission passed upon 
the rights of thousands claiming membership in the tribe 
and ascertained the rights of others who did not appear 
before it, upon the merits of whose standing the Commis
sion had to pass with the best information which it could 
obtain. 

When the Commission proceeded in good faith to deter
mine the ·matter and to act upon information before it, not 
arbitrarily, but according to its best judgment, we think it 
was the intention of the act that the matter, upon the 
approval of the Secretary, should be finally concluded and 
the rights of the parties forever settled, subject to snch 
attacks as could successfully be made upon judgments of 
this character for fraud or mistake. 

We cannot agree that the case is within the principles 
decided in Scott v. MeN eal, 154 U. S. 3'4, and kindred 

120 204 u. s. 415 (1907). 
1 2 1 32 Stat. 641, 647. 
m See Stephens v. Cherokee Nation, 174 U. S. 445 (1899), and Wallace 

v. Adams, 204 U. S. 415, 423 (1907). Also see Chapter 19, sec. 4. 
123 United States v. Atlcins, 260 U. S. 220 (1922). 
124 244 u. s. Ill (1917). 
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cases, in which it has been held that in the absence of a 
subject-matter of jurisdiction an adjudication that there 
was such is not conclusive, and that a judgment based 
upon action without its proper subject being in existence 
is void. * * * (Pp. 118-119.) 

* * * * * 

* * * We think the decision of such tribunal, when not 
impeached for fraud or mistake, conclusive of the ques
tion of membership in the tribe, when followed, as was 
the case here by the action of the Interior Department 
confirming the allotment and ordering the patents con
veying the lands, which were in fact issu(>d. * * * 
(P. 120.) 

SECTION 7. ADMINISTRATIVE POWER-INTRODUCTION 

By necessity Congress has delegated much of its power over 
the Indians to administrative officials. This power is dependent 
upon and supplementary to the legislative power. Although 
rhetorical figures of speech, like "guardianship," 125 have tended 
1 o blur the distinction between administrative and legislative 
powers, it is important to distinguish between the problem of 
whether Congress possesses the authority to pass certain legis
lation and the problem of whether Congress has vested its 
power in an administrative officer or department. 

"We have no officers in this government," the Supreme Court 
~aid, in the case of The Floyd Acceptances,126 "from the Presi
dent down to the most subordinate agent, who does not hold 
office under the law, with prescribed duties and limited author
ity." ( Pp. 676-677.) 

Birdsall, 233 U. S. 223, 231; United States v. Smull, 236 
U. S. 405, 409, 411; United States v. Morehead, 243 U. S. 
607. * • * (P. 349.) 

The second principle is that courts and administrative authorities 
give great weight to a construction of a statute consistently given 
by an executive department charged with its ndministration,120 

especially if it is a rule affecting considerable property or a 
doubtful question.100 

The Supreme Court has given great weight to an administra
tive interpretation even if not long continued.131 

These rules are based on the theory tl~at the failure of Con
gress by subsequent legislation to change the construction of 
administrative bodies charged with the administration of a 
statute constitutes acquiescence in the practical construction of 
a statute. 

12fl .United States e(C rel. West v. Hitchcock, 205 U. S. 80 (1907) ; 4 Op. 

Therefore, in seeking to trace the scope of administrative 
power in the field of Indian law, our primary concern must be 
with the statutes and treaties that confer such power. A. G. 75 (1842) ; 38 L. D. 553 (1910) ; United States v. Jackson, 280 

The interplay of the legislative and administrative branches u. s. 183, 193 (1930). 

of Government in Indian affairs has caused the frequent applica- When the law has been so construed by Government Depart-
tion of two rules of administrative law. The first is that if ments during a long period as to permit a certain course of action, and Congress has not seen fit to intervene. the inter-
properly promulgated pursuant to law the rules and regulations pretation so given is strongly persuasive of the existence of the 

power. * * * (34 Op. A. G. 320 326 (1924).) 
of an administrative body have _the force and effect of statutes 
and the courts will take judicial notice of them.127 The Supreme sai~~e Supreme Court in Cramer· v. United States, 261 U. S. 219 (1923), 

Court in Maryland Casualty Co. v. United States/'};8 said: 

* * * It is settled by many recent decisions of this 
court that a regulation by a department of government, 
addressed to and reasonably adapted to the enforcement 
of an act of Congress, the administration of which is 
confided to such department, has the force and effect of 
law if it be not in conflict with express statutory provision. 
United States v. Grimaud, 220 U. S. 506; United States v. 

125 See Chapter 8, sec. 9. 
126 7 Wall. 666 (1868). Also see United States v. MacDaniel, 7 Pet. 1 

(1883); United States v. McMurray, 181 Fed. 723, 728 (C. C. E. D. 
Okla., 1910) ; 34 Op. A. G. 320 (1924). The power of administrative 
nuthorities to carry out treaty promises is shown in 23 Op. A. G. 214 
(1900). Also see Chapter 3, sec. 3. 

127 The Circuit Court of Appeals in the case of Bridgeman v. f:,nited 
Stq,tes~ 140 Fed. 577 (C. C. A. 9, 1905) said: 

Counsel are agreed that the rules and regulations of the Indian 
Department promulgated under the authority of law have the 
force and effect of sta.tutes, and tbat the court will take judicial 
notice of them. * * • (P. 583.) 

J2.' 251 U. S. 342 (1920). Also see Montana Eastent Limited v. United 
States, 95 F. 2d 897 (C. C. A. 9, 1938). 

'l'h~t sucb individ~al occupancy [by a non-reservation Indian] is 
entitled to protectiOn finds strong support in various rulin!!s of 
the Interior Department, to which in land rna tters this Court 
has always given much weight [citing cases]. (P. 227.) 

130 4 Op. A. G. 75 (1842). Also see Wisconsin v. Hitchcock, 201 U. s. 
202 (1906); Kindred v. Union Pacific R. R. Co., 225 U. S. 582, 596 (1912). 

m The Supreme Court in United States v. First National Bank, 234 
U. S. 245 (1914), said: 

While departm.ental construction of the Clapp Amendment does 
not have the weight which such constructions sometimes have in 
long continued observance, nevertheless it is entitled to con
l'lideration, the early administration of that amendment showing 
the interpretation placrc.J upon it by competent men havinO' 
to do with its enforcement. * * • (P. 261.) "" 

A recent administrative interpretation will sometimes be given weight, 
though conflicting with early interpretation. United States v. Reynolds, 
250 U. S. 104, 109 (1919). Departmental sponsorship of legislation is 
also considered. The Supreme Court in Blanset v. Cardin, 256 U. S. 319 
(1921), said: 

* . * And there .can be no doubt that the act was the sug
gestiOn of the Intenor Department, and its construction is an 
assistant, if not demon.strative criterion, of the meaning and 
purpose of the act. Swwart v. Baker, 229 U. S. 187; Jacobs v. 
Prichard, 223 U. S. 200; Uni.ted States v. Cerecedo Hermanos, 209 
U. S. 337. And the regulations of the Department are adminis
trative of the act and partake of its legal force. (P. 326.) 

SECTION 8. THE RANGE OF ADMINISTRATIVE POWERS 

The specific functions of officials of the Indian Service and 

of other federal officials dealing with Indian affairs are neces

sarily discussed in various parts of this chapter and in other 
chapters.132 It may be worth while, however, at this point, to 
indicate the scheme of authorities which Congress bas conferred 
iu this field. 

132 See especially Chapter 2. Chapters 9 to 11 deal largely with 
administrative powers over property. Chapter 12 discusses administra
tive duties regarding federal services for the Indians ; Chapter 16 deals 
with licensing of traders; Chapter 171 sec, 51 covers administratio~ of 
liquor laWil. 

In general, administrative powers in the field of Indian affairs 
have been conferred upon the President, the Secretary of the 
Interior, and the Commissioner of Indian Affairs. 

Administrative powers of the President include the consolida
tion of agencies, and, with the consent of the tribes, the consoli
dation of one or more tribes on reservations created by Executive 
order; 138 dispensing with unnecessary agents/34 or transferring 

133 Act of May 17, 1882, sec. 6, 22 Stat. 68, 88, 25 U. S. C. 63 ; Act 
of July 4, 1884, sec. 6, 23 ·'Stat. 76, 97, 25 U. S. C. 63. 

134 Act of June 22, 1874, sec. 1, 18 Stat. 146, 147, 25 U. S. C. 64; Act of 
March 3, 1875, sec. 1, 18 Stat. 420, 421, 25 p. S. C. ~4, interpreted in 
Hi Op. A. G. 4Q5 {1877)· . . 
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any agent "from the place or tribe designated by law, to such 
other place as the public service may require." 135 

The Secretary of the Interior, who has been described by a 
Solicitor of his Department as "guardian of all Indian in
terests," 136 acts on behalf of the President in the administration 
of Indian affairs. His acts are presumed to be- the acts of the 
President.137 

Administrative powers of the Secretary of the Interior include 
the establishing of superintendencies, agencies, and subagencies 
by tribes or by geographical boundaries,138 the appointment of 

135 Act of June 30, 1834, sec. 4, 4 Stat. 729, 735, 25 U. S. C. 62. The 
power given in this section is not affected by the Senate being in session. 
15 Op. A. G. 405 (1877). Also see Morrison v. Fall, 290 Fed. 306 (App. 
D. C. 1923), aff'd 266 U. S. 481 (1925), which also discusses the power 
of the President over agents. 

The early tendency to place administrative responsibility on the 
President is exemplified by the Act of July 22, 1790, 1 Stat. 137, and 
the Act of March 3, 1795, 1 Stat. 443, which appropriated $50,000 for 
the purchase of goods for the Indians, and provided "that the sale of 
such goods be made under the direction of the President of the United 
States." 

The President delegated to Indian superintendents and agents his duty 
to disburse funds. 15 Op. A. G. 66 (1875). 

Other Presidential powers of appointment are conferred by the Act 
of May 25, 1824, sec. 1, 4 Stat. 35, and the Act of July 20, 1867, 15 
Stat. 17. 

See Act of May 20, 1826, 4 Stat. 188, providing for commissioners to 
treat with the Choctaw and Chickasaw Indians; Joint Resolution of May 
7, 1872; 17 Stat. 395, to inquire into depredations; Act of January 12, 
1891, 26 Stat. 712, to arrange for selection of reservations for Mission 
Indians in California. Also see Act of March 3, 1797, 1 Stat. 498, 501; 
Act of February 19, 1799, 1 Stat. 618; Act of May 1, 1876, 19 Stat. 41 ; Act 
of September 30, 1890 (Southern Utes), 26 Stat. 504, 524; Act of 
September 25, 1890, 26 Stat. 468; Act of April 30, 1908, sec. 1, 35 Stat. 
70, 73, 25 u. s. c. 12. 

Other statutory powers granted to the President regarding the Indians 
are discussed in later sections of this Chapter. Also see 25 U. S. C. 27, 
28, 51, 65, 72, 112, 139, 140, 141, 153, 174, 180, 263, 331-333. For 
examples of treaty powers see Chapter 3, sec. 3B ( 5). 

136 42 L. D. 493, 499 (1913). 
137 Wolsey v. Chapman, 101 U. S. 755, 769 (1879). The action of the 

Commissioner of Indian Affairs must be presumed to be the action of 
the President. Belt v. United States, 15 C. Cis. 92 (1879). The same 
rule has been applied for other departments. Maxwell v. United States, 
4H C. Cls. 262, 274 (1914). The direction of the President is generally 
presumed in instructions and orders issuing from competent federal 
departments. 7 Op. A. G. 453 (1855). 

In the absence of statutory authority subordinate officials have no 
pcwer with respect to the duties of an office involving the exercise of 
judgment and discretion. United States v. lFatashe, 102 F. 2d 428 
(C. C. A. 10, 1939). See also Robertson v. United States, 285 Fed. 911 
(App. D. C., 1922); Turner v. Seep, 167 Fed. 646 (C. C. E. D. Okla., 
1909), mod. 179 Fed. 7 4 ; Memo. Sol. I. D., December 11, 1937. 

Administrative or ministerial functions may be delegated without 
statutory authorization. The Secretary of the Interior has delegated 
some of his regulatory power over Indians to other officials or bodies. 
For instance, he has delegated administrative authority to the judges 
of the Court of Indian Offenses and to tribal courts. 

The Solicitor of the Department of the Interior, in an opinion dated 
September 29, 1921, 48 L. D. 455 (1921), wrote: 

* * During earlier times the Indians were practically 
confined on reservations and controlled by the strong arm of 
the Military. 'l'be President as "The Great White Father" was 
looked to as the protector of their interests, and was charged 
with many responsibilities and duties in their behalf. Gradually 
by specific statute in some cases, but more rapidly within com~ 
parn1-ively recent times by general legislation, that rPsponsibility 
and duty bas been lodged elsewhere, notably in the Secretary of 
the Interior. * * * (P. 457.) 

As late as 1895, the Attorney General was asked whether the President 
must personally approve depredation claims. 21 Op. A. G. 131 (1895). 

Also see Chapter 8, sec. 3; 3 Op. A. G. 367 (1838) and 471 (1839) ; 
6 Op. A. G. 49 (1853) and 462 (] 854) ; 16 Op. A. G. 225 (1878); 17 Op. 
A. G. 258, 259, (1882), and 265 (1882); and Goodnow, Administrative 
Law o! the United States C1905l 

138 Act of June 30, 1834, 4 Stat. 735, amended by Act of March 3, 
1847, 9 Stat. 202, 25 U. S. C. 40. 

members of the Indian Arts and Crafts Board,139 and the appoint
ment of various Indian Bureau employees.140 

Other duties are expressly delegated to the Commissioner of 
Indian Affairs, such as issuing trader's licenses 141 and publishing 
statutory provisions regulating the duties of Indian Bureau 
employees.142 

Provisions in many statutes 143 and occasional treaties confer 
on the President 144 or the Secretary ~f the Interior 145 or the 
Commissioner of Indian affairs 146 or all three 147 power to make 
rules and regulations.148 The wide range of regulations concern
ing Indians is shown by title 25 of the Oode of Federal 
Regulations.149 Important statutes providing for rule-making in 
relation to the Iudian which are included in title 25 of the 
United States Code are discussed in various parts of this vol
ume.150 A brief description of the subject matter of some of them 
will therefore suffice to show the variety of statutes expressly 
conferring regulatory power on the Secretary of the Interior. 
He is authorized to make regulations governing the business of 
the Indian Arts and Crafts Board/51 concerning the operation 
of various types of leases affecting restricted Indian lands, 1 "

2 

concerning service fees from individual Indians/53 to secure 
attendance at school/54 to admit white children to Indian day 

139 Act of August 27, 1935, sec. 1, 49 Stat. 891, 25 U. S. C. 305. 
140 Act of March 3, 1819, 3 Stat. 516, 25 U. S. C. 271 ; Act of March 

2, 1889, sec. 10, 25 Stat. 980, 1003, 25 U. S. C. 272; Act of March 3, 
1863, sec. 1, 12 Stat. 774, 792, 25 U. ·s. C. 41. Various special acts 
provide for agents for particular tribes, Act of May 18, 1824, 4 Stat. 
25 (Osage) ; Act of February 25, 1831, 4 Stat. 445 (Winnebago) ; Act 
of July 1, 1862, 12 Stat. 498 (Grand River and Wintah). 

The Secretary of the Interior, under the direction of the President 
has been autbori21ed to discontinue the services "of such agents: 
sub-agents, interpreters, and mechanics, as may, from time to time, 
become unnecessary, in consequence of the emigration of the Indians, 
or other causes." Act of July 9, 1832, sec. 5, 4 Stat. 564, amended by 
Act of February 27, 1877, sec. 1, 19 Stat. 240, 244, 25 U. S. C. 65. 

1u See Chapter 16. 
142 Act of May 17, 1882, sec. 7, 22 Stat. 68, 88, 25 U. s. C. 3. 
143 Act of July 31, 1854, 10 Stat. 315 ; Act of March 3 1865 13 

Stat. 541 ; Act of May 8, 1872, 17 Stat. 85 ; Act of May 2S, 1876: 19 
Stat. 55 ; Act of February 28, 1891, sec. 3, 26 Stat. 794, interpreted 
in 18 L. D. 497 (1894) ; also see 40 L. D. 211 (1911) ; Act of August 
1, 1914, 38 Stat. 582, 583; Act of February 14, 1920, 41 Stat. 408, 410, 
25 U. S. C. 282 ; Act of May 26, 1928, 45 Stat. 750, 25 U. S. C. 318a ; 
Act of April 16, 1934, sec. 2, 48 Stat. 596, amended June 4, 1936, 
49 Stat. 1458, 25 U. S. C. 454; Act of June 7, 1935, 49 Stat. 331; also 
see special statutes: Act of March 3, 1863, 12 Stat, 819 (Sioux) ; Act 
of March 3, 1931, c. 414, 46 Stat. 1495 (Crow) ; Act of February 14, 
1931, 46 Stat. 1107 (Chippewa). 

144 Treaty of October 14, 1864, with the Klamaths, 16 Stat. 707; 
Treaty of September 30, 1854, with the Chippewas, 10 Stat. 1109, 1110; 
unpublished treaty with the Creeks, Archives 17, August 7, 1790 ; 
Treaty of November 14, 1805, with the Creeks, 7 Stat. 96. 

145 Treaty of February 8, 1831, with the Menominee, 7 Stat. 342; 
Treaty of March 6, 1865, with the Omaha, 14 Stat. 667. 

146 Treaty of October 21, 1867, with the Kiowas and Comanches Art 
9, 15 Stat. 581. ' · 

147 Treaty of June 9, 1863, with the Nez Perce, Art. 3, 14 Stat. 647. 
148 The procedure adopted by the Office of Indian Affairs in drafting 

regulations is discussed in Monograph 20, Attorney General's Commit
tee on Administrative Procedure (1940). 

149 The subjects covered in this Code are noted in Chapter 2, sec. 3A. 
l5o Chapters 2, 4, 8, 9, 10, 12, 15, 16. 
151 Act of August 27, 1935, sec. 3, 49 Stat. 891, 892, 2G U. S. 305b. 
152 Act of May 11, 1938, sec. 4, 52 Stat. 347, 348, 25 U. S. C. B96d ; 

see Chapter 15, sec. 19. 
153 Act of May 9, 1938, sec. 1, 52 Stat. 291, 313 as amended by Act 

of May 10, 1939, sec. 1, 53 Stat. 685, 708, 25 U. S. C. 561. 
15~ Act of July 13, 1892, sec. 1, 27 Stat. 120, 143, 25 U. s. c. 284 ; 

Act of March 3, 1893, sec. 1, 27 Stat. 612, 628, 25 U. S. C. 283; Act 
of February 14, 1920, sec. 1, 41 ·Stat. 408, 410, 25 U. S. C. 282; Chapter 
12, sec. 2. 
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schools 155 and Indian boarding schools/56 for the conduct of an 
Indian reform school/57 for disposal by will of restricted allot
ments,Hs governing the use of water on irrigation lands 169 and 
the apportionment of .irrigation costs/60 and covering trading 
licenses.161 

In addition to those statutes which confer regulatory power 
for specific purposes, there are several general statutes which 
have sometimes been relied upon as the basis for the exercise 
of administrative power. Section 17 of the Act of June 30, 
1834,162 provides : 

* * * the President of the United States shall be, and 
he is hereby, authorized to prescribe such rules and regu
lations as he may think fit, for carrying into effect the 
various provisions of this act, and of any other act relat
ing to Indian affairs, and for the settlement of the accounts 
of the Indian department. 

This general statute fills the needs of practical administration 
arising from the fact that many acts of Congress require the 
issuance of regulations for their proper interpretation and 
enforcement, although such regulations are not expressly 
authorized.163 

Section 1 of the Act of July 91, 1832/64 as amended by the Act 
of March 3, 1849/'55 establishing the Department of the Interior, 
provides that a Commissioner of Indian Affairs shall, under the 
direction of the Secretary of the Interior, and "agreeably to such 
regulations as th~ President may prescribe, have the manage
ment of all Indian affairs and of all matters arising out of Indian 
relations." 

This statute, enacted in 1832, was obviously not intended to 
vest in the newly created office of the Commissioner of Indian 
Affairs the power to regulate Indian conduct generally. Since 
the acts of the Commissioner were expressly made subject to 
regulations prescribed by the President, the limits of which have 
already been outlined, the phrase "management of all Indian 
affairs" clearly does not mean "management of the affairs of 
the Indians," any more than the phrase "management of for
eign affairs" means "management of the affairs of foreign na
tions or of foreigners." 166 The phrases "Indian affairs" and 

155 Act of March 1. 1907, 34 Stat. 1015, 1018, 25 U. S. C. 288. 
156 Act of March 3, 1909, 35 Stat. 781, 783, 25 U. S. C. 289. 
t57 Act of June 21, 1906, 34 Stat. 325, 328, 25 U. S. C. 302. 
15~ Act of June 25, 1910, sec. 2, 36 Stat. 855, amended by Act of 

February 14, 1913, 37 Stat. 678, 25 U. S. C. 373; see Chapter 11, 
sec. 6B. 

1 5D Act of February 8, 1887, sec. 7, 24 Stat. 388, 25 U. S. C. 381; see 
Chapter 12, sec. 7. 

160 Act of April 4, 1910, sees. 1 and 3, 36 Stat. 269 ; Act of August 
1, 1914, sec. 1, 38 Stat. 582, 25 U. S. C. 385; see Chapter 12, sec. 7. 

161 Act of July 31, 1882, 22 Stat. 179, 25 U. S. C. 264; also see 
Chapter 17 ; for other examples in 25 U. S. Code see sees. 14 (money 
accruing to Indians from governmental agencies) ; 192 (sale by agents 
of unnecessary cattle and horses) ; 275 (leaves of absence to certain 
employees of Indian Service) ; 292 (suspension of schools) ; 319 (rights
of-way) ; 454 (standard of state services). Many of the rules and 
regulations require the Secretary of the Interior or the Commissioner 
of Indian Affairs to approve or disapprove specified transactions. See 
for example 25r Code of F ederal Regulations (1940), sees. 21.13, 21.9, 
21.46 and 28.35. 

162 4 Stat. 735, 738, 25 U. S. C. 9. 
163 The Act of February 14, 1903, sec. 12, 32 Stat. · 825, 830, as 

embodied in 5 U. S. C. 485, provides: 

The Secretary of the Interior is charged with the supervison 
of public business relating to the following subjects : 

Second. '.rb e Indians. 

16~ 4 Stat. 564, 25 U. S. C. 2. 

* * 

165 9 Stat. 395. Also see Act of July 27, 1868, 15 Stat. 228. 

* 

166 See the explanation of a similar phrase in Worcester v. Ge01·giaJ 
6 Pet. 515, 553 (1832), discussed in Chapter 3, sec. 4C. And see defi
nition of duties of Commissioners and other department employees in 
Act of January 17, 1800, 2 Stat. 6, in terms of "facilitating or pre-

"Indian relations" are intended to cover the reiations between 
the United States and the Indian tribes, which relations are 
commonly established either by treaty or by statute.167 

Whether the President, the Secretary of the Interior, or the 
Commissioner of Indian Affairs has "general supervisory au
thority" over· Indians in the absence of specific legislation has 
been questioned in several cases. 

In the case of Fntncis v. Francis 168 the President, pursuant to 
a treaty reserving land to individual Indians and their heirs, 
issued a patent conyeying a title with restrictions upon convey
ance. The Supreme Court held ineffectual the restrictive clause 
because the "President had no authority, in virtue of his office, 
to impose any such restriction; certainly tJ.ot, without the au
thority of an act of Congress, and no such act was ever passed." 
(P. 2.42-.) 

The question of whether internal affairs of Indian tribes, in 
the absence of statute, are to be regulated by the tribe itself 
or by the Interior Department was squarely before the Supreme 
Court in the case of Jones v. JJ.feeha1t.169 One of the questions 
presented by that case was whether inheritance of Indian land, 
in the absence of statute, was governed "by the laws, usages, and 
customs of the Chippewa Indians" or by the rules and regula
tions of the Secretary of the lnterior.170 In line with numerous 
decisions of lower courts, the Supreme Court held that the Sec
retary of the Interior did not have the power claimed, and that 
in the absence of statute such power rested with the tribe and 
not with the Interior Department. 

In Romero v. United States/11 a regulation of the President 
regarding the salaries of Indian Service officials was held invalid 
despite the claim that this might be justified under Revised Stat-

serving a friendly intercourse with the Indians, or for managing the 
concerns of the United States with them, * * *." 

167 5 U. S. C. 22, R. S. § 161, as derived from the Acts of July 27, 1789, 
1 Stat. 28; August 7, 1789, 1 Stat. 49; September 2, 1789, 1 Stat. 65; 
September 15, 1789, 1 Stat. 68 : April 30, 1798, 1 Stat. 553; March 3, 
1849, 9 Stat. 393, 395; June 22, 1870, 16 Stat. 163; June 8, 1872, 17 
Stat. 283, provides: 

DepartmPntal regulations.-The head of each department is 
authorized to prescribe regulations, not inconsistent with law, for 
the government of his department, tbe conduct of its officers and 
clerks, the distribution and performance of its business, and the 
custody. us~ and preservation of the records, papers, and prop
erty appertaining to it. 

This statute is obviously directed to the regulation of internal mat
ters within the various departments, such as the allocation of authority 
to officials, the form~ to be used in departmental business, and other 
matters ejusdem gene1·is. It cannot be reasonably construed as a grant 
of power to' any administrative officer to promulgate regulations r equir
ing obedience outside of the federal service. 

168 203 u. s. 233 (1906). 
169 175 U. S. 1 (1899). Similarly in other fields: Tbe case of 

United States v. George) 228 U. S. 14 (1913) holds that a regulation 
of the Interior Department relating to public lands is invalid where 
not authorized by any act of Congress. The argument that general 
power to prescribe reasonable regul:t tions governing public lands is 
conferred by Revised Statutes, section 441, and by other similar stat
utes, was rejected by the Supreme Court in this case with the following 
comment: 

It will be seen that they confer administrative power only. 
This is undubitably so as to sections 161, 441, 453, and 2478; 
and certainly under the guise of regulation legislation rannot be 
exercised. United States v. United Verde Copper Oo.J 196 U. S . 
207. (P. 20.) 

Also see Morrill v. Jones> 106 U.S. 466, 467 (1882). 
Unless empowered by statute, the Secretary of the Interior is not 

authorized to issue regulations granting an extension of time for the 
payment of certain accrued water right charges, Op. Sol. I. D., M. 
26034, July 3, 1930, nor to create a charge against the Indians on 
their lands, Op. Sol. I. D., M. 27512, February 20, 1935. Also see 
Romero v. United States) 24 C. Cls. 331 (1889) ; Leecy v. United States) 
190 Fed. 289 (C. C. A. 8, 1911); app. dism. 232 U. S. 731 (1914); Mason 
v. SamsJ 5 F. 2d, 255 (D. C. W. D. Wash. 1925), and Hale v. Wilder) 
8 Kans. 545 ( 1871). 

:lll'O 175 u. s. 1, 31. 
m 24 C. Cis. 331 ( 1889). 
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utes, section 465.172 The court declared that such regulations involving questions as to whether administrative power was 
"must be in execution of, and supplementary to, but not in con- implicit though uot clearly delegated by the language of the 
flict with the statutes." The actual holding in this case may be statute. 
explained on the theory that the regulation questioned conflicted The scope of administrative powers raises problems of par-
with general provisions of law on tenure of office. ticular importance in five fields : (a) tribal lands ;179 (b) tribal 

In the case of Leecy v. United States 173 the claim of the Depart- funds ~180 (c) individual lauds ;181 (d) individual funds / 8 2 and 
ment that Revised Statutes 441 174 and 463 175 were a grant of (e) tribal membership.183 

general regulatory powers was again rejected. In this case, as 
in the Rome1·o case, it may be argued that the regulation in 
question was in derogation of the statutory rights of the Indians. 
A fair reading of the opinion, however, indicates that the sup
posed statutory rights invaded were so tenuous that every unau
thorized regulation of the conduct of an Indian, or any other 
citizen, could similarly be regarded as a violation of statutory or 
constitutional rights. The real force of the decision is the 
holding that sections 441 and 463 of the Revised Statutes do 
not create independent powers.176 

The claim of administrative officers to plenary power to regu
late Indian conduct has been rejected in every decided case 
where such power was not invoked simply to implement the 
administration of some more specific statutory or treaty 
provision. 

There is sometimes a tendency to regard the scope of admin
istratiYe authority over Indians as broad enough to encompass 
almost every form of regulation. This idea, like the view of 
an omnipotent congressional power/77 has been nurtured by 
descriptions of the extent of this power in dicta in decisions 
inYolving a specific legislative grant of administrative power.178 

Such language may influence later decisions in doubtful cases 

17 2 Act of June 30. 1834, sec. 17, 4 Stat. 735, 738, 25 U. S. C. 9. 
173190 Fed. 289 (C. C. A. 8, 1911), app. dism. United States v. Leecy, 

232 U. S. 731 (1914). 
174 Derived from Act of March 3, 1849, 9 Stat. 395, 5 U. S. C. 485. 
175 Del'ived from Act of July 9, 1832, 4 Stat. 564, 25 U. S. C. 2. 
176 In LaMotte v. United States, 254 U. S. 570 (1921), mod'g and aff'g 

256 Fed. 5 (C. C. A. 8, 1919), the Supreme Court upheld the validity of 
regulations covering the leasing of restricted lands which were subject 
to the approval of the Secretary of the Interior by the Act of June 28, 
1906, sec. 7, 34 Stat. 539, on the ground that "The regulations appear 
to be consistent with the statute, appropriate to its execution, and in 
themselves reasonable." 

In United States v. Birdsall, 233 U. S. 223 (1914), rev'g 206 Fed. 818 
(D. C. N. D. Iowa 1913), the regulation challenged and upheld dealt 
with the conduct of departmental employees, and was authorized by 
Revised Statutes § 2058, 25 U. S. C. 31, derived from Act of June 30, 
1834, sec. 7, 4 Stat. 736, Act of June 5, 1850, sec. 4, 9 Stat. 437, and 
Act of F ebruary 27, 1851, sec. 5, 9 Stat. 587. 

177 See sees. 1-6, supra. 
178 Chief Justice Hughes (then associate justice), in describing the 

functions of the Office of Indian Affairs, said in United States v. Birdsall, 
233 U.S. 223 (1914), rev'g 206 Fed. 818 (D. C. N.D. Iowa 1913): 

* • The object of the establishment of the office was to 
create an administrative agency with broad powers adequate to 
the execution of the policy of the Government, as determined by 
the acts of Congress, with respect to the Indians under its guard
ianship. * * * (P. 232.) 

• * * * In executing the powers of the Indian Office there is 
necessarily a wide range for administrative discretion and in 
determining the scope of official action regard must be had to 
the authority conferred; and this, as we have seen, embraces 

every action which may properly constitute an aid in the enforce-
ment of the law. (P. 235.) · 

In upholding the power of the Commissioner of Indian Affairs to 
require bill collectors to remain away from the Indian agency on the 
days when payments were being made, Mr. Justice Van Devanter, then 
on the Circuit Court of Appeals, wrote in Rainbow v. Young, 161 Fed. 835 
(C. C. A. 8, 1908): 

* * we turn to the statutes bearing upon the authority of 
the Commissioner of Indian Affairs, and in considering them it 
is well to remember, as was said in United States v. Macdaniel, 
7 Pet. 1, 14, 8 L. Ed. 587, that: 

"A practical knowledge of the action of any one of the great 
departments of the government must convince every person that 
the head of a department, in the distribution of its duties and 
responsibilities, is often compelled to exercise his discretion. He 
is limited in the exercise of his powers by the law ; but it does 
not follow that he must show statutory provision for everything 
he does. No government could be administered on such principles. 
To attempt to regulate by law the minute movements of every 
part of the ccmplicated machinery of government would evince a 
most unpardonable ignorance on the subject. Whilst the great 
outlines of its movements may be marked out, and limitations 
imposed on the exercise of its powers there are numberless things 
which must be done, that can neither be anticipated nor defined, 
and which are essential to the proper action of the government." 
(P. 837.) 

• • • • • 
In our opinion the very general language of the statutes makes 

it quite plain that the authority conferred upon the Commissioner 
of Indian Affairs was intended to be sufficiently comprehensive 
to enable him, agreeably to the laws of Congress and to tlle super
vision of the President and the Secretary of the Interior, to 
manage all Indian affairs, and all matters arising out of Indian 
relations, with a just regard, not merely to the rights and welfare 
of the public, but also to the rights and welfare of the Indians, 
and to the duty of care and protection owing to them by reason 
of their state of dependency and tutelage. And, while there is 
no specific provision relating to the exclusion of collectors from 
Indian agencies at times when payments are being made to the 
Indians, it does not follow that the commissioner is without 
authority to exclude them; for by section 2149 he is both author
ized and required, with the approval of the Secretary of the Inte· 
rior, to remove from any tribal reservation "any person" whose 
presence therein may, in his judgment, be detrimental to the 
peace and welfare of the Indians. This applies alike to all persons 
whose presence may be thus detrimental, and commits the decision 
of that queseon to the commissioner. Of course, it is necessary 
to the adequate protection of the Indians and to the orderly con· 
duct of resnvation affa-irs, that some such authority should be 
vested in someone, and it is in l'eeping with other legislation relat
ing to the Indians that it should be vested in the commissioner. 
United St·ates ex rel. West v. Hitchcock, 205 U. S. 80, 27 Sup. Ct. 
42::1, 51 L. Ed. 718. There is no provision for a r e-examination by 
the courts of the question of fact so committed to him for decision, 
and, considering the nature of the question, the plenary power 
of Congress in the matter, and the obvious difficulties in the way 
of such a re-examination, we think it is intended that there shall 
be none. United States em rel. West v. Hitchcock, supra; Stanclift 
v. Fox, 81 C. C. A. 623, 152 Fed. 697 (pp. 838-839). 

See also United States ex rel. West v. Hitchcock, 205 U. S. 80 (1907) ; 
Memo. Sol. I. D., February 28, 1935, which refers to United States v. 
Clapom, 35 Fed. 575, 577 (D. C. Ore. 1888) ; Adams v. Freeman, 50 Pac. 
1"35, 138 (1897) ; Memo. Sol. I. D.,· August 30, 1938; Op. Sol. I. D .. 
M. 27750, July 14, 1934; 32 Op. A. G. 586 (1921). 

17o See sec. 9, infra. 
180 See sec. 10, infra . 
181 See sec. 11, infra. 
182 See sec. 12, infra. 
1sa See sec. 13, infra. 

SECTION 9. ADMINISTRATIVE POWER-TRIBAL LANDS 

A. ACQUISITION 

One of the most important powers granted to the Secretary 
of the Interior is the power to acquire land for tribes. Apart 
from the many special statutes in this field/84 two provisions 
of general law deserve mention. 

184 See Chapter 15, sees. 6-8. 

Section 3 of the Wheeler-Howard Act 185 provides : 

The Secretary of the Interior, if he shall find it to be 
in the public interest, is hereby authorized to restore to 
tribal owne:t;ship the remaining surplus lands of any In
dian reservation heretofore opened, or authorized to be 
opened, to sale, or any other form of disposal by Presi
dential proclamation, or by any of the public-land laws 

185 Act of June 18, 1934, 48 Stat. 984, 985, 25 U. S. C. 463. 
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of the United States: Provided, however, That valid 
rights or claims of any persons to any lands so withdrawn 
existing on the date of the withdrawal shall not be af
fected by this Act: Provided further, That this section 
shall not apply to lands within any reclamation project 
heretofore authorized in any Indian reservation: * * * 

This provision was originally framed in mandatory lan
guage, but was amended to make the restoration a discretionary 
act_l86 The administrative determination of this question may 
be guided by the fact, among others, that the protection of the 
property rights of the tribes is a federal function in which the 
public at large is interested.187 

A second method by which the Secretary of the Interior is 
authorized to acquire lands for Indian tribes is set forth in 
section 5 of the Wheeler-Howard Act_l88 This section authorizes 
the Secretary: 

* * * in his discretion, to acquire, through purchase, 
relinquishment, gift, exchange, or assignment, any in
terest in lands, water rights, or surface right to lands, 
within or without existing reservations, including trust 
and otherwise restricted allotments, whether the allottee 
be living or deceased, for the purpose of providing land 
for Indians. 

The procedure followed under this authority and the status 
of lands thereby acquired are elsewhere discussed.189 

B. LEASING 

The Secretn ry of the Interior has no power to enter into or 
approve a lease without authority from either a treaty 100 or a 
statute.191 A few statutes permit the Secretary alone to make 
tribal leases for land rights/02 but the law covering the leasing 
of most tribal land permits the tribal council to lease the lands 
subject to tile approval of the Secretary.193 Some of these stat
utes have been recently summarized by the Solicitor of the De
partment of the Interior.19

'
1 Under existing laws/95 and under 

186 Memo. Sol. I. D., September 29, 1937; Op. Sol. I. D., M. 29798, 
June 15, 1938. See also Op. Sol. I. D., M. 29616, February 19, 1938. 

Even prior to the passage of this section, the Secretary of the In
terior had adequate authority to withdraw lands from the public domain 
for public purposes. 

See Act of June 25, 1910, 36 Stat. 836, 847, relating to "public lands." 
The authority to make temporary withdrawals was expressly preserved 
by sec. 4 of the Act of March 3, 1927, 44 Stat. 1347, which provides: 

That hereafter changes in the boundaries of reservations cre
ated by Executive order, proclamation, or otherwise for the use 
and occupation of Indians shall not be made except by Act of 
Congress : Prov ided, That this shall not apply to temporary 
withdrawals by the Secretary of the Interior. 

Memo. Sol. I. D., September 17, 1934. 
1&7 For discussion of tribal -property see Chapter 15. 
·~s 48 Stat. 984, 985, 25 U. S. C. 465. 
189 See Chapter 15, sec. 8. See also Memo. Sol. I. D., August 14, 1937; 

Memo. Sol. I. D., September 29, 1937. 
190 See 23 Op. A. G. 214, 220 (1900). 
191 18 Op. A. G. 235 (1885) ; 18 Op. A. G. 486 (1886). It has been 

customary to utilize revocable permits on tribal lands which could not 
be leased under the statutes in order to preserve the value of the lands 
and to · obtain a revenue from them rather than allowing them to lie 
idle. Memo. Sol. I. D., January 12, 1937. 

1~2 Act of June 28, 1898, sec. 13, 30 Stat. 495 (Indian T err.) . Statutes 
of this nature concerning mineral leasing are described in Chapter 15, 
sec. 19. 

193 Act of February 28, 1891, 26 Stat. 794, sec. 3, 25 U. S. C. 397, ex
tended by Act of August 15, 1894, sec. 1, 28 Stat. 286, 305, 25 U. S. C. 
402. Alse see Act of May 11, 1938, sec. 1, 52 Stat. 347, 25 U. S. C. 396a. 
and Chapter 15, sec. 19. 

1114 Memo. Sol. I. D., October 21, 1938 : 

Leases or permits covering u se of tribal lands, entry or residence 
thereon, or removal of resources therefrom, may be executed 
through the concurrent action of the tribe anc! the Secretary of the 
Interior, or his duly authorized representative, under the following 
statutes and regulations: United States Code, title 25, sections 

many tribal charters 196 adopted pursuant to the Wheeler-How
ard Act/lil' the tribal council has a right to make leases and 
permits on its own initiative subject to the approval of the 
Department. Under most of the statutes it is held that the 
Secretary acts in a quasi-judicial capacity in acting upon the 
recommendations of the superintendent and the actions of the 
tribal council regarding these leases, and hence cannot delegate 
this function to the superintendent.108 It has 1>een administra
tively held that the determination of the council should be con
clusive upon the Department of the Interior, at least in the 
absence of evidence of mistake, fraud, or undue influence.199 

C. ALIENATION 

The general prohibition against alienation of tribal lands 
is elsewhere analyzed·:!()() These restraints upon alienation apply 
to federal administrative officers, as well as to tribal authori
ties, and to interests less than a fee as well as to conveyances 
in fee simple.201 Thus, in the absence of express statutory au
thorization, the Secretary of the Interior has no power to dimin
ish the tribal estate by withdrawing a right-of-way for the 
construction of irrigation ditches.202 Congress, however, has con
ferred upon administratiYe authorities v_arious statutory pow
ers to alienate interests in tribal land less than a fee, particu
larly easements and rights-of-way.2

"
3 Generally these statutes 

do not make tribal consent a condition to the validity of the 
alienation, but as a practical administrative matter tribal con
sent is freauently made a condition of the grant.204 

179. 397. 398, and 402; regulations governing the leasing of tribal 
lands for mining purposes, approved May 31, 1839. section 2 ; gen
eral grazing regulations, approved Dpccmbcr 23, 1935, section 6; 
see 55 Decisions, Department of Interior 14, at pages 50- 56. 

* * * * 
The tribe may, with departmental approval, assign certain tracts 

of tribal land to individual mPmlwrs of the tribe or to particular 
families. 

Such assignments may be purely for personal use and occupancy 
or they may permit leasing to outsiders under departmental super
vision. * * * 

* * * * 
The tribe has no right to lease any part of the reserva-

tion withont departmental approval. So, too, the individual Indian 
has no right to make a lease covering any part of the reservation 
without departmental approval. 

The Department may withhold its approval from any lease, per
mit or assignment which does not do substantial justice to the 
claims of the tribe as a whole and the individual Indians who may 
have built improvements in particular areas. 

Also see Chapter 15, sees. 19 and 20. On the power of the President to 
authorize the sale or other disposition of dead timber on reservations, see 
Act of February 1G, 1889, 25 Stat. 673, 25 U. S. C. 196. 

195 See Act of June 7, 1924, sec. 17, 43 Stat. 636; Act of May 29, 1924, 
43 Stat. 244, 25 U. S. C. 398, interpreted in British-American Co. v. Board, 
299 U. S. 159 (1936). 

1QO See Chapter 15, sees. 19 and 20. Some tribal charters require 
departmental approval of leases but not of permits. Ibid. sec. 20. 

1u7 48 Stat. 984. 
198 Memo. So. I. D., March 25, 1939. Some permits, like grazing per

mits for tribal lands, are frequently issued by the superintendent and then 
approved by the governing bocly of the tribe. 

100 Memo. Sol. I. D., May 22, 1937, containing a discussion of the 
principles which should guide administrative practice. Also see WMte 
B ear v. Barth, 61 Mont. 322, 203 Pac. 517 (1921). 

Although an original lease of tribal lands was signed by the Secretary 
and a lessee, it has been administratively held that after the passage of the 
Wheeler-Howard Act and the adoption of a tribal constitution conferring 
power to prevent any lease affecting tribal land without the consent of the 
tribe, the Secretary of the Interior cannot modify such lease without 
securing the approval of the Indian tribe. Memo. Sol. I. D., July 19, 1937. 

2oo See Chapter 15, sec. 18. 
2°1 See Memo. Sol. I. D., September 2, 1936 ; Memo. Sol. I. D., Septem

ber 6, 1934, and Memo. Sol. I. D. , March 11, 1935. See also 25 C. F. R. 
256.83. 

202 Memo. Sol. I. D., April 12, 1940 (Flathead). 
20a See 25 U. S. C. 311-322. 
204 See 25 C. F. R. 256.24, 256.53, 256.83. 
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Where statutor:y authority for the issuance of a right-of-way 

exists, it has been administratively held that such authority is 
not repealed by section 4 of the Act of June 18, 1934.205 In thus 
construing the Act of June 18, 1934, the Solicitor for the Interior 
Department declared: 206 

* * * The only limitations which the Reorganization 
Act imposes upon the exercise of authority conferred by 
such specific acts of Congress are : (a) a tribe organized 
under section 16 may veto the grant under the broad power 
given it by that section "to prevent the sale, disposition, 
lease, or encumbrance of tribal lands, interests in lands, 
or other tribal assets without the consent of the tribe" 
and (b) a tribe incorporated under section 17 may be given 
the power to make such grants without restriction. 

Although the grant of an easement is held to be outside the 
prohibition of section 4 of the Act of June 18, 1934, it would 
appear that section 16 of the act 207 requires the consent of an 
organized tribe to any grant of right-of-way which the Secretary 
is authorized to make.208 Tribal consent is likewise required 

205 48 Stat. 984, 985, 25 U. S. C. 464. 
206 Memo. Sol. I. D., September 2, 1936. 
207 48 Stat. 986, 25 U. S. C. 476. 
20s See 25 C. F. R. 256.83. 

where the Secretary of the Interior seeks to set aside tribal 
lands for reservoir purposes for an irrigation project.209 

* * * It is true that the United States in its sovereign 
capacity may condemn tribal land for certain purposes and 
may even appropriate tribal land by act of Congress sub
ject to constitutional requirements of compensation. But 
the rights and powers with respect to tribal property 
granted by the Constitution and Charter of the Confeder
ated Salish and Kootenai Tribes are effective against offi
cers of the United States not acting under direct mandate 
of Congress. Indeed, unless officers of the Department 
can be restrained by the Tribe from disposing of tribal 
property, all meaning has vanished from the provision in 
section 16 of the Indian Reorganization Act granting to an 
organized tribe the power "to prevent the sale, disposition, 
lease, or encumbrance of tribal lands, interests in lands, 
or other tribal assets without the consent of the tribe." 
The only persons against whom this provision can be di
rected are officers of the United States. Private indi
viduals never have had the power to sell tribal land or to 
dispose of tribal assets. If then * * * the restric
tions contained in the above-quoted provision do not run 
against the United States, they are meaningless and the 
constitutional provisions enacted in accordance therewith 
are a false promise. 

209 Memo. Sol. I. D., July 8, 1936. And see 25 C. F. R. 256.44. 

SECTION 10. ADMINISTRATIVE POWER-TRIBAL FUNDS 210 

In defining the scope of federal administrative power over A third class of funds consists of moneys held in the Treasury 
tribal funds it is important to bear in mind certain distinctions of the United States in trust for an Indian tribe. It is this class 
between various classes of funds, all of which are, in some sense 
of the word, tribal. 

Funds which an Indian tribe has derived from its own members 
or from third parties without the interposition of the Federal 
Government, as where tribal authorities hold a fair or dance and 
charge admission, are, in a very real sense, "tribal,'" yet it has 
never been held that federal administrative authorities have 
any control over such funds.m 

A second class of funds which may be called "tribal'' comprises 
those funds held in the treasury of a tribe which has become 
incorporated under section 17 of the Act of June 18, 1934,212 or 
organizen under section 16 of that act_213 In both cases the scope 
of departmental power with respect to such funds is marked out 
by the provisions of tribal constitution or charter. Typically, 
departmental review is required where the financial transactions 
exceed a fixed level of magnitude or importance, but not in 
lesser matters. In the case of incorporated tribes, such depart
mental supervisory powers are generally temporary.214 

210 The Act of April 1, 1880, c. 41, 21 Stat. 70, provided : 

That the Secretary of the Interior be, and be is hereby, au 
thorized to deposit, in the Treasury of the United States, any 
and all sums now held by him, or which may hereafter be re
ceived by him, as Secretary of the Interior and trustee of variou~ 
Indian tribes, on account of the redemption of United State'il 
bonds, or oth er »tocks and securities belonging to the Indian trust
fund , and all sums received on account of sales of Indian trust 
lands, and the sales of stocks lately purchased for temporary in
vestment, wheneYer be is of the opinion that the best interestiil 
of the Indians will be promoted by such deposits, in lieu of invest
mf'nts; and the United States shall pay interest Remi-annually, 
from the date of deposit of any and all such sums in the Unitecl 
States Treasury, at the rate per annum stipulated by treaties or 
prescribed by law, and such payments shall be made in the usual 
manner, as each may become due, without further appropriation 
by Congress. 

Previous to the enactment of this law, the Secretary of the Interior 
invested tribal funds in various kinds of bonds, including state bonds, 
some of which were defaulted. 

2lllt bas been suggested that the Federal Government might bring 
suit on behalf of an Indian to insure a fair distribution of such funds, 
but there are no decisions on this point. See Memo. Sol. I. D., November 
18, 1936 (Palm Springs). 

213 See Chapter 15, sees. 23 and 24. 
213 See Chapter 15, sec. 23. 
214 Ibid., sees. 23 and 24. 
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of funds which is customarily referred to under the phrase 
"tribal funds." These funds arise from two sources, in general: 

1. Payments promised by the Federal Government to the 
tribe for lands ceded or other valuable consideration,215 

usually arising out of a treaty, and 
2. Payments made to federal officials by lessees, land 

purchasers, or other private parties in exchange for some 
benefit, generally tribal land or interests therein.218 

In view of the fact that the land itself was subject to a con
siderable measure of control, it was natural to find a similar con
trol placed over the funds into which tribal lands were trans
muted. Congress has, in general, reserved complete power over 
the disposition of these funds, requiring that each expenditure 
of such funds be made pursuant to an appropriation act, al
though this strict rule has been relaxed for certain favored 
purposes.n7 Thus it has developed that administrative authority 
for any disbursement of "tribal funds," in the strict sense, must 
be derived from the language of some annual appropriation act 
or from those statutes which are, in effect, permanent appropri
ations of tribal funds for specified purposes.ns 

215 See Chapter 1, sec. 1; Chapter 2, sec. 2; Chapter 3, sec. 3C(3); 
Chapter 15, sec. 23. The payment of annuities and distribution of 
goods is a ministerial dufy, enforceable by mandamus, if the Secretary is 
arbitrary or capdcious. Work v. United States, 18 F. 2d 820 (App. 
D. C. 1927). Of. United States erc rel. Coburn v. Work, 18 F. 2d 822 
(App. D. C. 1927) ; United States erc rel. Detling v. Work, 18 F. 2d 822 
(App. D. C. 1927). 

21& See Chapter 15, sec. 23. 
217 Ibid. 
21s The Act of May 18, 1916, sec. 27, 39 Stat. 123, 158, 159, requires 

specific congressional appropriation for expenditure of tribal funds except 
as follows: 

* * * Equalization of allotments, education of Indian children 
in accordance with existing law, per capita and other payments, 
all of which are hereby continued in full force and effect : * • * 

See Chapter 15, sec. 23. Provisions relating to the deposit or investment 
of funds are numerous. For example, the Secretary of the Interior is 
authorized to "invest in a manner which shall be in his judgment most 
safe, and beneficial for the fund, all moneys that may be received under 
treaties containing stipulations for the payment to the Indians, annuallY, 
of interest upon the proceeds of the lands ceded by them ; and he shall 
make no investment of such moneys, or of any portion, at a lower rate 
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Among the most important of the permanent authorizations for 
the disbursement of tribal funds are the various statutes provid
ing for the division and apportionment of tribal funds among the 
members of the tribe.219 

While any administrative control over these funds must be 
based on statutory authority, it is not necessary, nor is it indeed 
possible, that every detail of the expenditure shall be expressly 
covered by statute.2.20 

The Court of Claims in the case of Creek N aUon v. United 
States 221 said: 

* * * The Secretary of the Interior has only such 
authority over the funds of Indian tribes as is confided in 
him by Congress. He cannot legally disburse and pay out 
Indian funds for purposes other than those authorized by 
law. This rule is the test by which the legal right of the 
Secretary of the Interior to make the disbursements 
involved must be determined. The contention, however, 
that the Secretary of the Interior could legally make only 
such disbursements as were expressly authorized by Con
gress cannot be conceded. The authorities cited in plain
tiff's brief in support of this contention, when considered 
in the light of the precise questions presented, do not sus-

of interest than 5 per centum per annum." (25 U. S. C. 158, R. S. § 2096, 
derived from Act of June 14, 1836, 5 Stat. 36, 47, as amended by Act of 
January 9, 1837, sec. 4, 5 Stat. 135.) . 

There are many special statutes relating to the disposition of tribal 
funds. For example, the Act of June 20, 1936, 49 Stat. 1543, provides : 

That tribal funds now on deposit or later placed to the credit of the 
Crow Tribe of Indians, Montana, may be used for per-capita pay
ments, or such other purposes as may be designated by the tribal 
council and approved by the Secretary of the Interior. * * * 

The Comptroller General has differentiated between two types of tribal 
funds: 

There are several classes of trust f·undJs provided for by law, the 
moneys in which are held in trust for certain beneficiaries specified 
therein. The following may serve as examples : 

* * 
(b) Section 7 of the act of January 14, 1889 (25 Stat .. 645), 

provides that the net proceeds of sales of lands ceded to the United 
States t>y the Chippewa Indians shall be placed in the Treasury to 
the credit of said Indians as a permanent fund, which shall dra.w 
interest at the rate of 5 per centum per annum, principal and 
interest to be expendPd for the benefit of said Indians. 

(c) Section 5 of the act of June 15. 1880 (21 Stat., 204), in 
consideration of lands ceded to the United States, provides as 
follows: 

"That the Secretary of the Treasury shall, out of any moneys 
in the Treasury not otherwise approPriated, set apart, and hold as 
a perpetual trust-fund for said Ute Indians, an amount of money 
sufficient at four per centum to produce annually fifty thousand 
dollars, which interest shall be paid to them per capita in cash. 
annually. * * *'' 

The mc>neys in thP .oeneral fu.ncl and also those in speaial funds 
are available for public expenditures. There is, however, an im
portant distinction in these two classes of funds. Moneys in the 
aeneral fund can only be withdrawn from the Treasury in pur
suance of an ap~ropriation made by law; but moneYs in special 
funds. having been dPdicated by Congress for exnenditure for speci
fied objects before they were covered into the Treasury, in which 
they have been placed for safe-keeping only, are subject to with
drawal from the Treasur:v fo1· expenditure for those objects with
out an appropriation (13 Comp. Dec. 219, 700). It is true that in 
some instances, as in that of the special fund called the "rec1ama
tion fund" (3, supra), Congress bas used the term "appropriation" 
in constituting certain moneys to be collected special funcls ; but 
as the term is so applied to the moneys before they are collected 
it is obvious that thP term is :::o used in a general sense only, for 
whi('h the term "dedicated" appears to be more appropriate. 

Mone:vs in trust funds are not properly available for expenditures 
of the Government. They are payable to or for the use of the 
beneficiaries only. The beneficiaries may be either a single person 
or a class of persons. In the three classes of tru~t funds given 
above, the trm:t moneys in the first class (a) were received directly 
from the donors; those in the second class (b) were collected as 
rpvenues of the United States charged with the trust; those in 
the third class (c) were a grant of moneys in the general fund 
of the Trf'asury in pursnance of a trPaty obligation. (14 Decisions 
Comptroller Treasury, 361, 365-366 (1907) .) 

2lD These statutes are discussed in Chapter 9, sec. 6; Chapter 10, sec. 5; 
'Chapter 15, sec. 23. 

220 Act of May 18, 1916, sec. 27, 39 Stat. 123, 158, requires with a few 
exceptions specific congressional appropriation for tribal expenditures of 
tribal moneys. The Act of May 25, 1918, sees. 27 and 28, 40 Stat. 561, 
authorizes the Secretary to invest restricted funds, tribal or individual, 
in United States Government bonds. Also see Chapter 15, sec. 22F. 

221 78 C. Cis. 474 (1933). On the lack of power of the Secretary to 
restore to the Creek orphan fund the funds erroneously expended for 
general benefit of tribe, see 16 Op. A. G. 31 (1878). 

tain it. The opinion of Attorney General Mitchell of 
October 5, 1H29 (36 Op. Attys. Gen. 98-100), in fact, refutes 
the contention, and in effect lays down the rule that the 
authority of the Secretary of the Interior over Indian 
property may arise from the necessary implication as well 
as from the express provisions of a statute. We think this 
is the correct rule and will apply it in determining whether 
the Secretary of the Interior was authorized to make the 
payments in question. The authority of the Secretary of 
the Interior to make the payments, or his lack of authority 
to make them, must be found in the treaties between the 
United States and the Creek Nation, and the various acts 
of Congress dealing with Creek tribal affairs. (P. 485.) 

Quite apart from the necessity of finding some statutory 
source for authority to expend funds held in the United States 
Treasury in trust for an Indian tribe, there are certain positive 
statutory limitations upon the ways in which such funds may be 
disbursed. These statutes, which are elsewhere listed,222 limit 
the administrative authority derived from appropriation acts 
construed in conjunction with section 17 of the Act of June 30, 
1834,223 which gave t~e President power to "prescribe such rules 
and regulations as he may think fit, for carrying into effect the 
various provisions of this act, and of any other act relating to 
Indian affairs, and for the settlement of the accounts of the 
Indian department." 

Perhaps the most important of these statutory limitations in 
effect today is that imposed by section 16 of the Act of June 18, 
1934,224 which gives an organized tribe the right to prevent any 
disposition of its assets without the consent of the proper officers 
of the tribe. This includes the right to prevent disbursements of 
tribal funds by departmental officials, where the tribe has not 
consented to such disbursements. Unless an act of Congress 
authorizing disbursem~nts of tribal funds expressly repeals 
relevant provisions of the Indian Reorganization Act, such ap
propriation legislation does not nullify the power of the tribe to 
prevent such expenditure.22~ 

There is a fourth category of funds which may be called 
"tribal funds" but which are subject neither to the uncontrolled 
tribal power pertaining to the first class of funds discussed ; to 
the defined tribal power of the second class, nor to the detailed 
congressional control pertaining to the third class. This fourth 
category includes funds which have accrued to administrative 
officials as a result of various Indian activities not specially 
recognized or regulated by act of Congress. 

The Act of March 3, 1883.,226 as amended, provides: 

The proceeds of all pasturage and sales of timber, coal, 
or other product of any Indian reservation, except those 
of the five civilized tribes, and not the result of the labor 
of any member of such tribe, shall be covered into the 
Treasury for the benefit of such tribe under such regula
tions as the Secretary of the Interior shall prescribe ; and 
the Secretary shall report his action in detail to Congress 
at its next session. 

The Comptroller General in a report on Indian funds dated 
February 28, 1929,227 stated: 

* * * The absolute control and almost indiscriminate 
use of these funds, through authority delegated to the 
several Indian agents by the Commissioner of Indian 

222 See Chapter 9, sec. 6; Chapter 10, sec. 5; Chapter 15, sec. 23. 
223 4 Stat. 735, 738, 25 U. S. C. 9, construed to cover disbursement of 

tribal funds in 5 Op. A. G. 36 (1848). 
224 48 Stat. 984. 
225 Memo. Sol. I. D., October 5, 1936. 
226 22 Stat. 582, 590; amended Act of March 2, 1887, 24 Stat. 449, 

463; Act of May 17, 1926, sec. 2, 44 Stat. 560; Act of May 29, 1928, sec. 
68, 45 Stat. 986, 991, 25 U. S. C. 155. 

227 Sen. Doc. 263, 70th Cong., 2d sess., 1928-29. For a discussion see 
American Indian Life, Bull. No. 14 (May 1929), American Defense Asso
ciation, Inc., p. 19. 
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Affairs pursuant to section 463, Revised Statutes, is ap
parently causing complaint on the part of groups of 
Indians. (P. 40.) 

The report also contained some evidence justifying the discon-
tent of the Indians. 

* * * "Indian moneys, proceeds of labor," were being 
used for such purposes as the purchase of adding machines 
and office equipment, furniture, rugs, draperies, etc., for 
employees' quarters, papering and painting the superin
tendent's house, and the purchase of automobiles for the 
field units. ( P. 40.) 228 

The Comptroller General concluded that-

* * * This condition has through the years of practice 
brought about a very broad interpretation of what con
stitutes "the benefit" of the Indian. (P. 39.) 220 

The Act of June 13, 1930,230 provides: 

SEc. 2. All tribal funds arising under the Act of March 
3, 1883 (22 Stat. 590), as amended by the Act of May 17, 

228 Sen. Doc. 263, op. cit. 
229 Ibid. 
28° C. 483, 46 Stat. 584. There are 300 tribal "funds of principal" held 

in trust by the United States in the Treasury (Department of the Treas
ury, Combined Statement of Receipts and Expenditures, Balances, etc., 

1926 ( 44 Stat. 560), now included in the fund 'Indian 
Money, Proceeds of Labor,' shall, on and after July 1, 1930, 
be carried on the books of the Treasury Department in 
separate accounts for the respective tribes, and all such 
funds with account balances exceeding $500 shall bear 
simple interest at the rate of 4 per centum per annum 
from July 1, 1930. 

SEc. 3. The amount held in any tribal fund account 
which, in the judgment of the Secretary of the Interior, is 
not required for the purpose for which the fund was cre
ated, shall be covered into the surplus fund of the Treas
ury ; and so much thereof as is found to be necessary for 
such purpose may at any time thereafter be restored to the 
account on books of the Treasury without appropriation 
by Congress. 

The extent to which funds which are still called "I. M. P. L." 
are subject to the statutory limitations applicable to tribal funds 
in the strict sense is an intricate problem upon which no opinion 
will be here ventured.231 

of the United States for Fiscal Year ended June 30, 1939, pp. 417--427), 
and 266 interest accounts, which are classified by the Treasury as general 
funds (Ibid., pp. 260-269). Th~ Department of the Interior breaks down 
many of the principal funds into subordinate classifications. 
= See Chapter 15, sec. 23A. 

SECTION 11. ADMINISTRATIVE POWER-INDIVIDUAL LANDS 

Administrative power over individual Indian lands is of 
particular importance at five points: 

(a) Approval of allotments, 
( b) Release of restrictions, 
(c) Probate of estates, 
(d) Issuance of rights-of-way, 
(e) Leasing. 

A. APPROVAL OF ALLOTMENTS 

The statutes and treaties which confer upon individual Indians 
rights to allotments are elsewhere discussed,232 as is the legisla
tion governing jurisdiction over suits for allotments.233 Within 
the fabric of rights and remedies thus defined there is a certain 
scope of administrative discretion 234 which is described in a 
recent ruling of the Solicitor for the Interior Department in 
these terms : 235 

* * * The Secretary may for good reason refuse to 
approve an allotment selection, but he may not cancel his 
approval of an allotment except to correct error or to 
relieve fraud. Of. Oorneleus v. Kessel (128 U. S. 456) 
(public land entry). It is very doubtful whether the Sec-

232 See Chapter 11, sec. 2. 
l!33 See Chapter 19, sec. 2. 
234 The Act of March 3, 1885, sec. 6, 23 Stat. 340 (Cayuse and others) 

which authorizes the Secretary to determine all disputes and questions 
arising between Indians regarding their allotments, exemplifies one of 
the many administrative powers over allotments. The Supreme Court 
in Hy-Yu-Tse-MiZ-Kin v. Smith, 194 U. S. 401 (1904) said that if 
two Indians claim the same land, the allotment should be "made in 
favor of the one whose priority of selection and residence and whose 
improvements on the land equitably entitled such person to the land." 
(P. 414.) 

The Court in th.~ case of La Roque v. United States, 239 U. S. 62 
(1915) said : 

• • • The regulations and decisions of the Secretary of the 
Interior, under whose supervision the act was to be administered 
show that it was construed by that officer as confining the right 
of selection to living Indians and that he so instructed the allot
ting officers. While not conclusive, this construction given to 
the act in the course of its actual execution is entitled to great 
respect and ought not to be overruled without cogent and per
suasive reasons. (P. 64.) 

On the scope of discretion of the Secretary of the Interior in allotting 
lands, see Chase, Jr., v. United States, 256 U. S. 1 (1921). 

235 Op. Sol., I. D., M. 28086, July 17, 1935. And see Memo. Sol., I. D., 
September 17, 1934. 

retary would be privileged to return allotment selections to 
tribal ownership :::imply on the ground that the Wheeler
Howard Act possibly forbids the trust patenting of such 
selections. 

* * * . * * 
(2) Where the Secretary has approved an allotment, the 

ministerial duty arises to issue a patent. With approval 
his discretion is ended except, of course, for such recon
sideration of his approval as he may find necessary (24 
L. D. 264). Since only the routine matter of issuing a 
patent remains, the allottee after his allotment is approved 
is considered as having a vested right to the allotment as 
against the Government. Raymond Bear Hill ( 42 L. D. 
689 (1929) ). (Of. ·where a certificate of approval has 
issued as in the Five Civilized Tribe cases, Ballinger 
v. Frost (216 U. S. 240) ; and where right to a homestead 
is involved, Stark v. Starre (6 Wall. 402).) And then the 
allottee may bring mandamus to obtain the patent. See 
Vachon v. Nichols-Ohisolm Lumber Co. (126 Minn. 303, 
148 N. W. 288, 290 (1914).) Of. Lane v. Hoglund (244 
U. S. 174) ; Butterworth v. United States (112 U. S. 50) ; 
Barney v. Dolph (97 U.S. 652, 656). 

* * * * * 
(3) Where an allotment has not been approved, on the 

other hand, approval and the issuance of a patent cannot 
be compelled by mandamus. West v. Hitchcock (205 U.S. 
80) ; United States v. Hitchcock (190 U.S. 316). But it is 
recognized that an allottee acquires rights in land with 
some of the incidents of ownership when the allotting 
agents have set apart allotments and he has made his 
selection. Until that time an Indian eligible for allotment 
has only a floating right which is personal to himself and 
dies with him. La Roque v. United States (239 U. S. 62). 
See Philomme Smith (24 L. D. 323, 327). The owner of an 
allotment selection, even before its approval, has an inher
itable interest (United States v. Chase (245 U. S. 89) ; 
Smith v. Bonifer (166 Fed. 846) (0. C. A. 9th, 1909)) ; 
which will be protected from the outside world (Smith 
v. Bonifer, supra) ; and which he can transfer within 
limits (Henkel v. United States, supra; United States 
v. Chase, supra) ; and which is sufficient to confer on 
him the privileges of State citizenship as granted to all 
"allottees" by the act of 1887 (State v. Norris, supra). 
Moreover, where the Government has issued an erroneous 
patent for the allotment selections, the owner of such 
selection will be protected in his right against the 
adverse interests possessing the patent (Hy-Yu-Tse-Milr 
Kin v. Smith (194 U. S. 401) ; Smith v. Banifer (132 
Fed. 889 (C. C. Ore. 1904), 166 Fed. 846 (C. C. A. 9th, 
1909) ) , and against the Government itself. Oonway v. 
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United States (1491 Fed. 261) (C. C. Neb. 1907). In these 
cases the courts lay down the principle that where an 
Indian has done all that is necessary and that he can 
do to become entitled to land and fails to attain the 
right through the neglect or misconduct of public officers, 
the courts will protect him in such right. Again, where 
the claimant does all required of him he acquires a 
right against the Government for the perfection of his 
title, and the right is to be determined as of the date it 
should have been perfected. Payne v. New Mexico (255 
U. S. 367) ; Raymond Bear Hill, supra. 

Further, where the right to the allotment has failed to 
become vested through the neglect of public officers to at
tach approval to the selection, one court bas indicated that 
the right to the allotment would be considered as already 
vested so as to be beyond the reach of a later act of Con
gress. Lemieux v. United States (15 Fed. (2d) 518, 521 
(C. C. A. 8th, 1926) ) . In the Lemieux case the Secre
tary's approval under the act of 1887 would have had to in
clude determination of the qualifications of the applicants 
but in the Fort Belknap situation, no question of qualifica
tions arises since previous enrollment on the allotment list 
is made bv statute conclusive evidence of the enrollee's 
right to allotment. Thus the position of the Fort Belknap 
allottee compels even more strongly to the conclusion sug
gested in the Lemieux case. It has also been suggested 
that where the Indian possesses all the qualifications en
titling him to an allotment, the Secretary has no longer 
any . discretion to refuse approval. See State v. N orr·is, 
supra (55 N. W. at 1089.) 

In ruling that the Secretary of the Interior could disapprove 
allotment selectionR on a reservation which had voted to exclude' 
itself from the ·wheeler-Howard Act, the Solicitor of the Depart
ment of Interior said : 2:m 

* * * the owners of allotment selections have certain 
rights and interests which will be protected against out
side interests and errors by Government agents. United 
States v. Chase (245 U. S. 89') ; Hy-Ytt-Tse-Mil-Kin v. Smith 
(194 U. S. 401) ; Smith v. Bonifer (166 Fed. 846, C. C. A. 
9th, 1909·) ; Conway v. United States (149 Fed. 261, C. C. 
Neb. 1907). But they ordinarily have no vested right to 
approval 01· to a patent. In other words, they cannot 
prevent Congress from annuling their selection (Lemiettx 
v. United States, 15 Fed. (2d) 518,521 (C. C. A. 8th, 1926) ), 
nor force the Secretary to grant approval. West v. Hitch
cook (205 U. S. 80). 

Decidedly, the conservation of Indian land in tribal 
ownership when as imperative as in the Ft. Peck situa
tion, if it can be accomplished, would appear to be suffi
cient justification for the exercise of the discretion of the 
Secretary to refuse approval to allotment selections. Prec
edent is not available for guidance here since cases deal
ing with the discretion of the Secretary to refuse approval 
to allotments have dealt only with his power as applied to 
particular applications for allotment and resulting from 
certain defects in the application. However, in one of 
these cases, West v. Hitchcock (205 U.S. 80), the steward
ship of the Secretary over tribal property was recognized 
as a source of power to refuse allotments injurious to the 
tribe. The power would seem at least as great when ap
plied on a large scale as in a single instance. Accordingly, 

· I conclude that the Secretary is privileged to disapprove 
the Ft. Peck selections upon the grounds of policy. 

The Solicitor of the Department of the Interior has further 
described the· power of the Secretary over allotment selections 
in a subsequent opinion dealing with the Fort Peck Indian Res-

instructions and in accordance with a course of allot
ment on the reservation, in my opinion it is probable that 
a court would hold that the Secretary cannot decline to 
approve particular selections because of a subsequent 
change in land policy. His authority to disapprove such 
selections would be limited to disapproving particular 
selections not entitled to approval because of error or the 
ineligibility of the applicant or other such reason. I base 
my opinion on the fact that when an official allotment 
selection has been duly made in accordance with the laws 
and regulations at the time of the selection, in ordinary 
circumstances the selector acquires a certain property in
terest in the land and a right to the perfection of his title 
which courts will protect. 

An Indiar; eligible for allotment who has not properly 
selected an allotment under the instructions of the Interior 
Department has only a floating right to an allotment which 
is not inheritable and which gives him no vested interest 
in any land. La Roq1w v. United States, 239· U. S. 62; 
Woodbury v. United States, 170 Fed. 302, C. C. A. 8th, 1900. 
After proper selection of an allotment, however, an Indian 
has been held to have an individual interest in the land 
with many of the incidents of individual ownership. His 
interest is inheritable, transferable within limits, and de
serving of protection against adverse claims by third per
sons. United . States v. Chase, 245 U. S. 891

; Henkel v. 
United States, 237 U. S. 43.; Hy-Yu-Tse-Mil-Kin v. Smith, 
194 U. S. 401 ; Boniter v. Smith, 166 Fed. 846, C. C. A. 9th, 
1909; see 55 I. D. 296, at 303 . . 

The cases before the Interior Department and before 
the courts which are of most concern in this problem are 
the cases dealing with the protection of an allotment selec
tion against adverse action by the Government, either by 
Congress or by the Executive. The Department has taken 
the view that acts of Congress limiting allotment rights in 
"undisposed of" tribal lands do not apply to allotment 
selections even though they have not been approved. Fort 
Peck and Uncompahgre Allotments, 53 I. D. 538; Raymond 
Bear Hill, 52 L. D. 689'. In these decisions it was held that 
the filing and recording of an allotment selection segre
gates the land from other disposal, withdraws the land 
from the ma-ss of tribal lands, and creates in the Indian an 
individual property right. 

* * * * * * * * a judicial determination of whether or not an 
allotment selection merits protection against adverse gov
ernmental action involves a weighing of the equities in the 
light of the intent of Congress and the history of adminis
trative action. In the Palm Springs case the act contem
plated that no allotments should be made until the Secre
tary of the Interior was satisfied of their advisability. No 
allotments were in fact made and the Secretary was clearly 
not ·satisfied of their advisability. If a court attempted to 
force the recognition and completion of tentative selections 
in the field, it would encroach upon executive discretion. 
In the Payne and Leeoy cases, however, whatever discre
tion had been given to the Executive as to theadvisability 
of allotments had been exercised and a course of allotment 
had been established. Thereafter, individual allotment 
selections were approved or disapproved according to their 
individual merits. In this situation a court could properly 
prevent, as an abuse of discretion, the failure to approve 
an individual allotment selection, not because of its own 
demerits, but because of extraneous policies. 

B. RELEASE OF RESTRICTIONS 

ervation. Be declared: 237 Perhaps the most important power vested in administrative 
· officials with respect to allotted land is the power to pass upon Where allotment selections have been duly made under 

authority of the Department and pursuant to its official the alienation of such lands. We have elsewhere noted the rigid 

2:m Memo. Sol. I. D., July 17, 1935. 
2ar Op. Sol. I. D., M. 30256, May 31, 1939. In reaching his conclusion, 

the Solicitor discussed, among other cases, the following : United States 
v. Payne, 264 U. S. 446 (1924) ; Leeoy v. United States, 190 Fed. 289 
(C. C. A. 8, 1911), app. dism. United States v. Leecy, 232 U. S. 731 (1914) ; 
lmd the Palm Springs Reservation case, St. Marie v. United States, 24 F. 
Supp. 237 (D. C. S. D. Cal. 1938), aff'd 108 F. 2d 876 (C. C. A. 10, 
1940). 

restrictions placed upon the alienation of tribal lands from early 
times.238 Allotments carried the obvious risk that the land given 
to the individual allottee would be speedily alienated.239 Accord
ingly restrictions of various kinds were imposed upon allotments 
for the purpose of controlling alienation. Such restrictions were 

2as See Chapter 15, sec. 18. 
zse See Chapter 11, sec. 1. 
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embodied in various treaties 240 and statutes 241 that preceded the patents without Indian consent and has authorized appropriations 
General Allotment Act. to repay to Indians taxes paid on such lands and to r·epay to 

At the present time restrictions upon alienation of allotments county authorities judgments obtained in favor of Indians paying 
are in general of two kinds: (1) the "trust patent" and (2) the such taxes.251 

"restricted fee." The Secretary's authority to sell trust patented lands was re-
(1) Under the General Allotment Act and related legislation,242 voked, except for sales to Indian tribes and exchanges of land 

the allottee receives what is called a "trust patent", the theory of equai value, by section 4 of the Act of June 18, 19e4,252 on those 
being that the United States retains legal title to the land. Alien- reservations to which that statute applies. The Secretary of the 
ation of the land, therefore, requires either the consent of the Interior, howeyer, still has power to issue a fee patent to the 
United States to the alienation or, as a prerequisite to a valid holder of a trust patent in advance of the expiration of the 25-
conveyance, the issuance of a fee patent to the allottee. year period, at least where the allottee makes application there-

Section 5 of the General Allotment Act 243 provided that at the for. Section 2 of the same act extended the trust period "until 
expiration of 25 years the trust should terminate and a fee patent otherwise directed by Congress." 
should be issued.~ The President, however, was given discre- A second form of restriction upon the alienability of allot
tionary authority to extend this period,245 and by the Act of May ments involves the holding of a legal fee by the allottee under 
8, 1906,246 the Secretary of the Interior was given power to issue a deed which prevents alienation without the consent of some 
a patent in fee simple "whenever he shall be satisfied that any administrative officer, usually the Secretary of the Interior.253 

Indian allottee is competent and capable of managing his or her Such tenure, for instance, is provided by various statutes dealing 
affairs." Finally, the Act of June 25, 1910,247 authorized the with allotments among the Five Civilized Tribes.254 The ac
Secretary to sell trust patented lands in heirship status. quisition of land by federal authorities for individual Indians 

The Act of May 8, 1906, did not in terms require the consent has frequently been effected by means of these restricted deeds.255 

of the Indian allottee as a condition to the issuance of a patent Section 2 of the Act of June 18, 1934,256 extends the period of such 
in fee simple by the Secretary of the Interior. Under a deliberate restrictions indefinitely until Congress shall otherwise provide1 
policy of hastening the "emancipation" of the Indian, many fee but does not prohibit the termination of such period by mutual 
patents were issued without Indian application and even over agreement between the Indian and the appropriate administra
Indian protest.24

" Many years later the courts held that the tive official. Alienation of allotments held in fee simple subject 
Act of May 8, 1906, had not been properly construed, that no to restrictions on alienation may be authorized by the Secretary 
patent could properly issue prior to the expiration of the trust of the Interior, prior to the expiration of the statutory period, 
period without the consent of the Indian, and that taxes paid by under the Act of March 1, 1907.257 Issuance of a "certificate of 
the Indians upon lands thus patented without Indian consent competency" prior to the expiration of the statutory period is 
might be recovered.249 In the case of United States v. Ferry authorized by the Act of June 25, 1910.258 As in the case of trust
Oonnty, 1tf'ash.,250 the court declared, after reviewing numerous 
authorities: 

The United States as trustee may not liquidate the trust 
without the consent of the allottees and the Act of May 8, 
1906, on which defendants rely must have so intended, 
U. S. v. Benewah County, Idaho, 9 Cir., 290 F. 628. (P. 
400.) 

Congress has taken cognizance of the error involved in the 
assumption by the Interior Department of power to issue fee 

240 Thus, for example, Article 3 of the Treaty of September 30, 1854, 
with the Chippewas, 10 Stat. 1109, 1110, authorized the President to 
impose restrictions upon allotted lands. In Starr v. Campbell, 208 u: S. 
527 (1908), it was held that these restrictions covered the disposition of 
timber. 

241 See Chapter 11, sec. 1. 
242 See Chapter 11, sec. 1. Also see Chapter 4, sec. 11. 

- 24" Act of February 8, 1887, 24 Stat. 388, 389, amended, Act of March 3, 
1901, sec. 9, 31 Stat. 1058, 1085, 25 U. S. C. 348. 

244 To the effect that upon the expiration of the trust period there then 
remains nothing to be done but the purely ministerial duty of casting the 
legal title on the person or persons to whom such title belongs, see Op. 
Sol. I. D. M. 5379, July 14, 1921 ; Op. Sol. I. D. M. 5702, April 27, 1922. 
But cf. 30 L. D. 258 (1900). 

21" Act of June 21, 1906, 34 Stat. 325, 326, 25 U. S. C. 391. In United 
States v. Jackson, 280 U. S. 183 (1930), the Supreme Court held that 
presidential power under this provision extended to Indian public domain 
homesteads. 

It bas been held that when the trust period bas expired it cannot be re
imposed in the guise of an "extension" without express statutory authority. 
Reynold.~ v. United Eftates, 252 Fed. 65 (C. C. A. 8, 1918), revd. sub nom. 
United States v. Reynolds, 250 U. S. 104 (1919), on another ground; Op. 
Sot I. D. M. ·27939, April 9, 1935. Ct. McCttrdy v. United States, 246 U. S. 
263 (1918). For an example of such a statute see Act of February 26, 
1927, 44 Stat. 1247, 25 U. S. C. 352. 

.24634 Stat. 182, 25 U. S. C. 349. 
-, 247 Sec. 1, 36 Stat. 855, amended, Act of Marcil 3, 1928, 45 Stat. 161, 
amended, Act of April 30, 1934, 48 Stat. 647, 25 U. S. C. 372. 

24s See Chapter 2, sec. 3E. 
2411 See Chapter 13, sec. 3B. 
250 ~4 F. Sqpp. 399 (D. C. E. D. W!isb, 1938), 

25lAct of June 11, 1940 (Pub. No. 590-76th Cong.). See, for a history 
of this erroneous departmental interpretation and its consequences in the 
field of taxation, H. Rept. No. 669, 76th Cong., 1st sess. (1939). 

252 48 Stat. 984, 25 U. S. C. 464. 
253 The power delegated to the Secretary of the Interior to approve 

the alienation of restricted property cannot generally be transferred or 
delegated to any otber governmental agency. Op. Sol. I. D. M. 25258, 
June 26, 1929. United &tates v. Watashe, 102 F. 2d 428 (C. C. A. 10, 
1939). 

2M See Chapter 23, sec. 8A. 
255 The Secretary of the Interior may impose restrictions on land pur

chased by him for an Indian from restricted money. United States v. 
BTown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den. 270 U. S. 644 (1926), 
discussed in 39 Harv. L. R. 780 (1926) (money paid under lease of 
allotted lands). The underlying theory is that the Secretary's control 
over the funds embraces the power to invest theni in land subject to 
the condition against alienation. A similar theory is advanced to jus
tify the power of the Secretary to restrict lands purchased with money 
paid for allotted lands. See Sunderland v. United States, 266 U. S. 
226 (1924) (money paid for allotted lands). 

On the problem of taxation raised thereby, see Chapter 13, sec. 3D. 
2oa 48 Stat. 984, 25 U. S. C. 462. 
257 34 Stat. 1015, 1018, 25 U. S. C. 405. On the effective date of 

Secretarial approval of a deed, see 53 I. D. 412 ( 1931). 
2>B Sec. 1, 36 Stat. 855, 25 U. S. C. 372. 
The Circuit Court of Appeals in Ex parte Pero, 99 F. 2d 28 (C. C. A. 7, 

1938), cert. den. 306 U. S. 643 ( 1939), in holding that the issuance of a 
certificate of competency under the Act of June 25, 1910, 36 Stat. 855, 
does not satisfy the requirement for the issuing of a patent in fee simple, 
said: 

The ~cope and €'XPresscd purpose of the Act of 1910 is narrow 
and definitely stat<'d. The Secretary of the Interior is authorized 
to issue a certificate of competency to any Indian ("or in case of 
his death to his heirs") to whom a patent in fee containing re
strictions on alienation has been, or may be issued. "And such 
certificate shall have the effect of removing the restrictions ov 
alienation contained in such patent." Since the effect of removing 
the restrictions on a restricted patent in fee is to put the holder 
in the condition of one who bas received a patent in fee simple 
"under any law or treaty." * * * Since Congress expressly 
provided that the Secretary of the Interior should first be satisfied 
that a trust allottee was competent a.nd capable of managing his 
own affairs as a condition precedent to the issuance of patent in 
fee simple, it would seem to be doing violence to legislative intent 
for this court to substitute a certificate of competency for b·otn 
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patented lands, however, the power of the Secretary to permit 
alienation was terminated with respect to tribes covered by 
section 4 of the Act of June 18, 1934.259 

We have elsewhere noted how the Federal Government, 
through the leverage of its veto power over the alienation of 
tribal land, was able to impose various conditions upon. the use 
of "tribal funds" derived therefrom.200 In the same way, the 
power of administrative officials to approve or veto the alienation 
of allotments has been used to impose various conditions upon 
the manner and terms of such alienation and upon the disposition 
of the individual Indian moneys derived thcrefrom.261 

C. PROBATE OF ESTATES 

(1) Intestate succession.-The Secretary of the Interior is 
vested with statutory power to determine heirs in inheritance 
proceedings affecting restricted allotted lands and other restricted 
property 262 of an Indian to whom an allotment of land has been 
made (except Indians of the Five Civilized Tribes and the Osage 
Nation) . The Secretary may issue patents in fee to heirs whom 
he deems "competent to manage their own affairs" .263 in cases of 
allottees dying intestate; may sell land in heirship status; or may 
partition it, if be finds that partitioning would be for the benefit 
of the heirs, and sell the portions of the incompetent heirs.264 

the determination of competency and the final and essential act of 
issuing the patent in fee simple. And special force. is add.ed to 
the foregoing since the issuance of a patent in fee s1mple by the 
Secretary is not mandatory upon his being S!ltjsfie.d that a tr~st 
allottf'e is competent and capable of xnanagmg h1s own affa1rs. 
(P. 34.) 

See also the Act of May 8, 1906, 34 Stat. 182; 38 L. D. 427 (1910). 
For a discussion of incompetency, see Chapter 8, sec. 8. 

259 48 Stat. 984, 985, 25 U. S. C. 464. 
2ao See Chapter 1, sec. 1D(2) ; Chapter 3, sec. 3B(2); Chapter 12, sec. 

1 ; Chapter 15, sec. 23A. 
261 United States v. Brown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den. 

270 U. S. 644 (1926); Sunderland v. United States, 266 U. S. 226 (1924). 
262 On inheritance of real property see Chapter 11, sec. 6. On inher

itance of personal property see Chapter 10, sec. 10. 
The power to determine the inheritance of allotted lands was inferred 

from section 5 of the General Allotment Act of February 8, 1887, 24 
Stat. 388, 389, which imposed upon the Secretary the duty to convey a 
fee patent to the heirs of a deceased allottee. 

The Act of August 15, 1894, 28 Stat. 286, was construed as conferring 
power to determine heirs upon the federal courts. See Hallowell v. Com
mons, 239 U. S. 506 (1916); see also McKay v. Kalyton, 204 U. S. 458, 
468 (1907). This act was amended by the Act of February 6, 1901, sec. 
2, 31 Stat. 760, 25 U. S. C. 346. Sec. 7 of the Act of May 27, 1902, 32 
Stat. 245, 275, authorized the Secretary to approve transfer of restricted 
allotted lands by the heirs of such lands. This statute was construed in 
Hellen v. Morgan, 283 Fed. 43~ (D. C. E. D. Wash. 1922) as giving the 
Secretary of the Interior final authority to determine heirs in such cases. 
See also Egan v. McDonald, 246 U. S. 227 (1918). 

The Act of May 29, 1908, sec. 1, 35 Stat. 444, expressly authorized the 
Secretary to determine the heirs of restricted lands, except in Oklahoma, 
Minnesota, and South Dakota. This was amended by the Act of June 
25, 1910, 36 Stat. 855, amended Act of March 3, 1928, 45 Stat. 161 ; 
Act of April 30, 1934, 48 Stat. 647, 25 U. S. C. 372, interpreted in 40 
L. D. 120 (1910) (upheld as constitutional in Hallowell v. Commons, 
239 u. s. 506 (1916)). 

The Act of August 1, 1914, sec. 1, 38 Stat. 582, 586, 25 U. S. C. 374, 
empowered the Secretary to compel the attendance of witnesses in probate 
bearings. The Probate Regulations are expressly made inapplicable to 
tribes organized under the Wheeler-Howard Act insofar as they conflict 
with tribal constitutions and charters. 25 C. F. R. 81.62. 

263 Act of June 25, 1910, 36 Stat. 855, amended Act of March 3, 1928, 
15 Stat. 161; Act of April 30, 1934, 48 Stat. 647, 25 U. S. C. 372, 
nterpreted in 40 L. D. 120 (1910). 

264 The power to effect a partition or sale of inherited Indian land is 
tonferred on the Secretary by the Act of June 25, 1910, sec. 1, 36 Stat. 855, 
ts amended Act of March 3, 1928, 45 Stat. 161; and Act of April 30, 
1934, 48 Stat. 647, 25 U. S. C. 372; and Act of May 18, 1916, sec. 1, 
39 Stat. 123, 127, 25 U. S. C. 378. The fact that one or more of the heirs is 
white does not affect the Secretary's power to sell or partition their land 
for all the heirs. Reed v. Clinton, 23 Okla. 6101 101 Pac. 1055 (1909). 

The Secretary is, in general, not bound by decree or decision 
of any court in inheritance proceedings affecting restricted al
lotted lands.265 

The determination by the Secretary of the heirs of Indians is 
"final and conclusive." In the comparatively few instances in 
which his decision has been attacked the courts have refused to 
look behind his determination.266 

· In Red Hawk v. Wilbur 267 the Court of Appeals of the District 
of Columbia held that under the provisions of the Act of June 
25, 1910, the Secretary's exercise of power is not subject to review 
by the courts in the absence of fraud or a showing of a want of 
jurisdiction, and that consequently his decision respecting the 
distribution of allotted lands of an Indian dying before the issu
ance of a patent in fee was not reviewable by the court. 

In ruling that the power of the Secretary to determine the 
descent of lands extends to lands purchased with Indian trust 
funds, even though they were unrestricted prior to the purchase, 
the Solicitor of the Department of the Interior said: 268 

It is clearly within the power of the Secretary of the 
Interior to attach conditions to sales of Indian allotted 
lands because such power is expressly conferred iJ?. acts 
authorizing such sales; that is, they are to be made subject 
to his approval and on such terms and conditions and 
under such regulations as he may prescribe. It was held 
in the case of United States v. Thurston County, Nebraska, 
ct al. (143 Fed. 287), that the proceeds of sales of allotted 
lands are held in trust for the same purposes as were the 
lands; that no change of form of property divests it of ~h.e 
trust; and that the substitute takes the nature of the ongi
nal and stands charged with the same trust. From this 
situation arose the practice of inserting in deeds of con
veyance covering property purchased for an Indian with 
trust funds the nonalienation clause referred to, which is 
merely a continuation over the new property of the trust 
declared for the old or original property. For sanction of 
this practice see 13 Ops. A. A. G., 109; Jackson v. Thomp
son et al. (80 Pac., 454) ; and Beck v. Flournoy Live-Stock 
and Real-Estate Co. (65 Fed. 30). 

It thus being established that lands purchased with trust 
funds continue under the trust as originally declared and 
that power exists to insert in deeds covering such lands a 
condition against alienation and incumbrance, it follows 
that upon the death of an Indian for whom the property is 
held in trust his heirs are to be determined by the Depart
ment the same as in the case of the original property from 
the sale of which the purchase funds are derived. Appar
ently no question is raised as to the authority of the 
Department to determine the descent of property pur
chased with trust funds derived from the sale of lands pre
viously held in trust or restricted. The question sub
mitted has reference to lands that were unrestricted prior 
to purchase. The theory on which the Department and the 
courts have proceeded in this matter is that property pur
chased with trust funds becomes impressed with the trust 
nature of the purchase money. In this view it can make 
no difference whether the purchased lands are restricted 
or unrestricted; the authority to determine heirs is coex
istent with the continuation of the trust. By the act of 
June 25, 1910 (36 Stat. 855), Congress conferred exclusive 
jurisdiction upon the Secretary of the Interior to deter
mine the heirs of deceased Indian allottees, and this power 
extends not only to property held in trust but also to prop
erty on which restricted fee patents have issued, under 
legislation providing for "determining the heirs of deceased 
Indian allottees having any right, title, or interest, in any 

265 42 L. D. 493 (1913). 
200 First Moon v. White Tail, 270 U. S. 243 (1926) ; cf. Nimrod v. 

Jandron, 24 F. 2d 613 (App. D. C. 1928). 
267 39 F. 2d 293 (App. D. C. 1930). 
Other decisions of the Secretary have also been held outside of the scope 

of judicial review, such as his determination of whether an Indian and 
his land were under federal control. Lane v. United States ea; rel. 
Mickadiet and Tiebault, 241 U. S. 201 (1916). 

268 49 L. D. 414 (1923). 
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trust or restrtcted allotment, under regulations prescribed that compensation be made to each occupant or allottee for all 
by the Secretary of the Interior." (United States v. Bowl
ing et al., 256 U. S. 484.) (Pp. 415-416.) 

(2) Wills.-Prior to 1910 an Indian allottee could not by will 
devise his restricted land. 

Section 2 of the Act of June 25, 1910,269 as amended by the Act 
of February 14, 1913,270 provides for the bequest of restricted 
funds by will, in accordance with rules prescribed by the Sec
retary of the Interior, and the devise of allotments "prior to the 
expiration of the trust period and before the issue of a fee simple 
patent;" but in order to be valid, the will must be approved by 
the Secretary either before or after the testator's death.271 

If, for some reason, the will should not be approved by the 
Secretary, the property descends to those who are found by him 
to be heirs under the laws of the state where it is located.272 

Death of the testator and approval of the will does not release the 
property from the trust. The Secretary may pay the moneys 
to the legatees either in whole or in part from time to time as he 
may deem advisable, or use it for their benefit.273 

The decision in Blanset v. Cardin 274 holds that if the will is 
approved by the Secretary of the Interior and such approval re
mains uncancelled by him, the state law of descent and distribu
tion does not apply and the state law cannot control as to the 
portions the will conveys or as to the objects of the testator's 
bounty. 

D. ISSUANCE OF RIGHTS-OF-WAYrz75 

Many Rtatutes haYe granted the Secretary of the Interior vari
ous duties and powers in regard to rights-of-way through Indian 
lands. The Act of March 3, 1901/76 authorized the Secretary to 
grant permission to the proper state or local authority for the 
establishment of public highways through any Indian reservation. 
or through restricted Indian lands which had been allotted in 
severalty to any individual Indian under any law or treaty. 
The Act of March 2, 1899,277 authorized the Secretary to grant 
rights-of-way for railway, telegraph, and telephone lines, and 
town-site stations.278 It was required that the Secretary approve 
the surveys and maps of the line of route of the railroad and 

269 36 'Stat. 855, interpreted in 40 L. D. 120 ( 1911), 40 L. D. 212 
(1911), and 48 L. D. 455 (1922). 

27° 37 Stat. 678. 
271 To facilitate the adjudication of heirship, Indians over the age of 21 

may dispose of restricted property by will, but the approval of the Secre
tary of the will is necessary before it is regarded as a valid testamentary 
act. The final approval of the will is not given until after the death of 
the decedent. 25 C. F. R. 81.54, 81.55. Prior to the death of the maker 
the Secretary only passes on the form of the will. Before and after 
the death of the testator the authority of the Secretary of the Interior 
is limited to the approval or disapproval of an Indian will, and he lacks 
authority to change its provisions. Act of June 25, 1910, 36 Stat. 855, 
amended Act of February 14, 1913, 37 Stat. 678. On Secretary's power 
to grant a rehearing, see Nimrod v. Jandron, 24 F. 2d 613 (App, D. C. 
1928). 

=Act of June 25, 1910, as amended by Act of February 14, 1913, 37 
Stat. 678. 

273 See Blanset v. Gardin, 256 U. S. 319 (1921). 
274 Ibid. 
275 On regulations relating to rights-of-way over Indian lands, see 25 

C. F. R. , pt. 256. On regulations relating to the construction and main
tenance of roads on Indian lands, see 25 C. F. R., pt. 261. On regulations 
relating to establishment of roadless and wild areas on Indian reserva
tions, see 25 C. F. R., pt. 281. 

2~6 Sec. 4, 31 Stat. 1058, 1084, 25 U. S. C. 311. For a statute requiring 
state authorities laying out roads across restricted Indian lands to secure 
consent of superintendent, see Act of March 4, 1915, 38 Stat. 1188. 

277 'Sec. 1, 30 Stat. 990, as amended by Act of February 28, 1902, sec. 
23, 32 Stat. 43, 50, Act of June 25, 1910, sec. 16, 36 Stat. 855, 859, 25 
u.s. c. 312. 

278 The Secretary bad also been given many powers and duties by 
numerous acts granting rights-of-way throu.gh Indian territory to specific 
railways. See e. g., Act of March 2, 1887, 24 Stat. 446, 

property taken or damage done to his land, claim, or improve
ment, by reason of the construction of such railroad.270 In the 
absence of amicable settlement with any such occupant or allot
tee, the Secretary was empowered to appoint three disinterested 
referees to determine the compensation.280 An aggrieved party 
was permitted judicial review.281 The Secretary was also au
thorized to grant a right-of-way in the nature of an easement 
for the construction of telephone and telegraph lines ;282 to ac
quire lands for reservoirs or material for railroads 283 and rights
of-way for pipe lines.284 

The necessity for the consent of the Secretary has occasionally 
been a major point in judicial decisions. In such a case the Cir
cuit Court of A.pp~als said: 285 

The third question can be briefly disposed of. Th~ 
United States, the holder of the title to the lands in ques
tion, was not made a party to the proceedings in the state 
court, and consequently is not bound by those proceeding!! 
had behind its back. Appalachian Electric Power Co. v. 
Smith (C. C. A. 4th) 67 F. (2d) 451, 456; Wood v. Phillipe 
(C. C. A. 4th) 50 F. (2d) 714, 717. If a roadway over 
the Indian lands was desired, application should hav( 
been made to the Secretary of the Interior pursuant tc 
provision of the Act of March 3, 1901, § 4, 31 Stat. 1058, 
1084 (25 U. S. C. A. § 311). A right of way could no morE 
be acquired over these lands by proceedings against the 
Indians than title to lands embraced in a government for· 
est could be tried by suit against the forester, nor than 
post office property could be condemned for purposes of a 
street by proceedings against the postmaster. In Rollinr. 
v. Eastern BaneZ of Cherokee Indians, 87 N. C. 229, it wa~ 
held that the courts of the state of North Carolina, without 
the consent of Congress, were without jurisdiction to en
tertain suit on contract against these Indians. A fortiori, 
the state courts, without such consent, have no jurisdiction 
of proceedings affecting land held by the United States in 
trust for the Indians. (Pp. 314, 315.) 

E. LEASING 

Approval of leases of restricted Indian lands is an important 
administrative function. 286 The Supreme Court said in Miller v. 
M cOla in: 287 

By a course of legislation beginning in 1891 and extend
ing to 1900, authority was conferred upon the Secretary of 
the Interior to sanction, when enumerated and exceptional 
conditions existed, leases of land allotted under the Act 
of 1887, and the power was given to the Secretary to adopt 
rules and regulations governing the exercise of the right 

270 Act of March 2, 1899, sec. 3, 30 Stat. 990, 991, as amended by Act 
of February 28, 1902, sec. 23, 32 Stat. 43, 50, 25 U. S. C. 314. The Secre
tary lacks power to authorize the construction of a railroad across an 
Indian reservation prior to the ascertainment (and fixing) and payment 
of compensation as provided by statute. 19 Op. A. G. 199 (1888). 

280 Ibid. 
281 Ibid. For the power of the Secretary in the event of the failure of 

the railroad to complete the road on time, see Act of March 2, 1899, sec. 
4, 30 Stat. 990, 991, 25 U. S. C. 315. 

282 Act of March 3, 1901, sec. 3, 31 Stat. 1058, 1083, 25 U. S. C. 
319, interpreted in Swenclig v. Washington Water Power Oo., 265 U. S. 
322 (1924) ; Oity of Tulsa v. Southwestern BelZ Telephone Co., 75 F. 
2d 343 (C. C. A. 10, 1935), cert. den. 295 U. S. 744 (1935). 

283Act of l\Iarch 3, 1909, 35 Stat. 781, amended by Act May 6, 1910, 
36 Stat. 349, 25 U. S. C. 320. 

284 Act of March 11, 1904, sec. 1, 33 Stat. 65, amended by Act of 
March 2, 1917, sec. 1, 39 Stat. 969, 25 U. S.C. 321. 

285 United States v. Ool1:ard et al., 89 F. 2d 312 (C. C. A. 4, 1937). An 
extended discussion of administrative consent appears in United States 
v. Minnesota, 95 F. 2d 468 (C. C. A: 8, 1938) pp. 471-472. The Supreme 
Court, in affirming the decision, 305 U. S. 382 (1939), did not consider 
the question of administrative consent and affirmed the case on other 
grounds. 

286 The congressional delegation of this power to the Secretary of the 
Interior has been sustained. See Bunch v. OoZe, 263 U. S. 250 (1923). 

287249 u.s. 308 (1919). 
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(Acts of February 28, 189'1, c. 383, 26 Stat. 794, 795; August 
15, 1894, c. 290, 28 Stat. 286, 305; June 7, 18917, c. 3., 30 Stat. 
62, 85; May 31, 1900, c. 598, 31 Stat. 221, 229'). The gen
eral scope of the legislation is shown by the following pro
vision of the Act of 1900, which does not materially differ 
from the prior acts. 

"That whenever it shall be made to appear to the Secre
tary of the Interior that, by reason of age, disability, or 
inability, any allottee of Indian lands cannot personally 
and with benefit to himself, occupy or improve his allot
ment or any part thereof, the same may be leased upon 
such terms, regulations, and conditions as shall be pre
scribed by the Secretary for a term not exceeding five 
years, for farming purposes only." 

The regulations for the purpose of carrying out the 
power given prescribed a general form of lease to be used 
under the exceptional circumstances which the statute 
contemplated and subjected its execution and the subjects 
connected with it to the scrutiny of the Indian Bureau and 
to the express or implied approval of the Secretary. (See 
"Amended rules and regulations to be observed in the exe
cution of leases of Indian Allotments," approved by the 
Secretary of the Interior March 16, 1905.) 

The foregoing provisions were enlarged by the Act of 
June 25, 1910, c. 431, 36 Stat. 855, 856, as follows : 

"That any Indian allotment held under a trust patent 
may be leased by the allottee for a period not to exceed five 
years, subject to and in conformity with such rules and 
regulations as the Secretary of the Interior may prescribe, 
and the proceeds of any such lease shall be paid to the 
allottee or his heirs, or expended for his or their benefit, 
in the discretion of the Secretary of the Interior." 

And the regulations of the Secretary which were adopted 
under this grant of power in express terms modified the 
previous regulations on the subject "so far as to permit 
Indian allottees of land held under a trust patent, or the 
heirs of such allottees who may be deemed by the superin
tendent in charge of any competency commission to have 
the requisite knowledge, experience, and business capacity 
to negotiate lease contracts, to make their own contracts 
for leasing their lands." * * * (Pp. 310-311.) 

The right of an administrative official to withhold his consent 
to a contract includes, it has been held, the right to impose 
conditions on his approval. 288 

In discussing the approval of leases, the Supreme Court 
said: 289 

The statute is plain in its provisions-that no lease, of 
the character here in question, can be valid without the 
approval of the Secretary. Such approval rests in the 
exercise of his discretion; unquestionably this authority 
was given to him for the protection of Indians against 
their own improvidence and the designs of those who 
would obtain their property for inadequate compensation. 
It is also true that the law does not vest arbitrary au
thority in the Secretary of the Interior. But it does give 

. him power to consider the advantages and disadvantages 
of the lease presented for his action, and to grant or with
hold approval as his judgment may dictate. 

* * * * * 
We find nothing in this record to indicate that the Sec-

retary of the Interior has exceeded the authority which 
the law vests in him. The fact that he has given reasons 
in the discussion of the case, which might not in all re
spects meet with approval, does not deprive him of au
thority to exercise the discretionary power with which by 
statute he is invested. United States ex rel. West v. Hitch
cock, 205· U. S. 80, 85, 86. 

Although powers expressly entrusted to the Secretary of the 
Interior to approve the alienation of restricted property cannot 

288 Sunderland v. United States, 266 U. S. 226 (1924) ; United States v. 
Brown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den. 270 U. S. 644 (1926); 
United States v. Pumphrey, 11 App. D. C. 44 (1897) ; La .Motte v. United 
States, 254 U. S. 570 ( 1921). 

The consent of the Indian owner is generally required by statute and I 
regulations for the leasing of Indian allotments. 25 U. S. C. 395; 25 
C. F. R., subchapter Q. But see Memo. Asst. Sec'y. I. D., August 23, 1938.1 

289 Anicker v. Guns burg, 246 U. S. 110, 119, 120 (1918~. . 

generally be transferred or delegated to any other governmental 
agency,200 certain leasing statutes provide that the power of ap
proval may be delegated by the Secretary to superintendents or 
other officials in the Indian Service,291 and other statutes permit 
approval by such officials as may be designated in regulations 
issued by the Secretary of the Interior.292 

In general, the consent of the Indian allottees to the leasing of 
land is necessary.29~ As the Assistant Secretary has said: 294 

* * * While the powers of the Secretary of the In
terior are broad, under the principle of guardianship re
ferred to in the letter, there is no statutory provision 
which enables the Department to execute leases for the 
Indian owner of an allotment without his consent. Such 
consent is required, on the contrary, by statute and by the 
regulations for the leasing of Indian allotments. (Section 
395, title 25 U. S. C.; section 3, Regulations Governing the 
Leasing of Indian Allotments for Farming, Grazing, and 
Business Purposes.) This is not a case where the heirs 
have not been determined, and leasing by the Superintend
ent is permitted by the regulations due to uncertainty in 
the ownership of the land, nor is it a case where a tninor
ity of the heirs refuses to lease inherited land and the 
Government is authorized to intervene in order that the 
land may be of some economic value to the Indians (sec
tion 7, Leasing Regulations). * * * 

29o Op. Sol. 1. D., M. 25258, June 26, 1929. Under the Act of April 21, 
1904, 33 Stat. 189, 204, a deed executed by an Indian to sell lands which 
had been purchased for her with restricted funds was ineffectual, and the 
grantees acquired no estate in the land when the deed was approved only 
by an assistant superintendent and not by the Secretary. United States 
v. Watashe, 102 F. 2d 428 (C. C. A. 10, 1939). On limits upon alienation 
of property, see Chapters 9, 10, and 11. 

29'1 Act of May 11, 1938, sec. 5, 52 Stat. 347, 348, 25 U. S. C. 396e. The 
Circuit Court of Appeals regarded this provision as indicative of con
gressional belief that his authorization was necessary for the delegation 
of this authority. United States v. Watashe, 102 F. 2d 428, 431 (C. C. A. 
10, 1939). 

R. S. § 439 provides : 
The Assistant Secretary of the Interior shall perform such duties 
in the Department of the Interior as shall be prescribed by the Sec
retary, or may be required by law. 

This provision was declared constitutional in Robertson v. United States, 
285 Fed. 911, 915 (App. D. C. 1922). 

The Circuit Court of Appeals, in Turner v. Seep, 167 Fed. 646 
(C. C. E. D. Okla. 1909), in holding that the Secretary may delegate to 
the Assistant Secretary authority to approve leases of Indian lands and 
assignments thereof said : 

* * * so long as the powers so delegated to the Assistant 
Secretary of the Interior by his superior remain unrevoked, the 
authority of the Assistant Secretary is co-ordinate and concurrent 
with that of the Secretary. * * * (P. 650.) 

In referring to this function of the Assistant Secretary of the Interior, 
the Supreme Court said, in Wilbur v. United States ex rel. Kadrie, 281 
u. s. 206 (1930) : 

The powers and duties of such an office are impersonal and un
affected by a change in the person holding it. (P. 217.) 

292 See e. g., Act of March 3, 1921, sec. 1, 41 Stat. 1225, 1232, 25 
U. S. C. 393 (leasing of restricted allotments). 

293 In holding that the superintendent of an agency cannot compel a 
nonconsenting heir to sign leases, the Solicitor of the Department of the 
Interior said: 

The letter purports to authorize the SupPrintendent to sign the 
name of nonconsenting heirs owning less than a majority in 
interest of tl1e estate, in two cases: (1) Where the nonconsenting 
heirs "by reason of their absence from the reservation, or un
known whNeabouts, cannot be reached after a reasonable effort has 
been made"; and (2) where the nonconscnting heirs "refuse to sign 
without giving good and sufficient reason for refusing." 

In the first mentioned case, legal nuthority for action by the 
Superintendent can probably be derived from a relation of agency 
between the absent heir and the Superintendent. No objection 
is raised to this portion of the letter. In the second case, how
ever. such special legal justification is lacking, and full weight 
must therefore be given to the governing leasing statute which 
provides that restrictPd allotments "may be leased for farming and 
grazing purposes by the allottee or his heirs, subjrct only to the 
approval of the Superintendent * * * ." (Act of l\farch 3, 
1929. 41 Stat. 1232, 25 U. S. C., sec. 393.) Unless special cir
cumstal}ces exist to provide a legal justification for signature by 
the Superintendetlt on behalf of protesting heirs. it appears that 
the statute prohibits such action on his part. (Memo. Sol. I. D., 
August 10, 1936.) 

294 ~emo of A,sst. Sec'y. I. D., August 23, 1938, 
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In some cases Congress has laid down a policy requiring the 
consent of Indians to modifications of contracts affecting them.295 

Some statutes 293 empower the Secretary to renew leases "upon 
such reasonable terms and conditions" as he may prescribe. In 
construing a provision in such a statute, the Solicitor of the De
partment of the Interior said: 297 

295 Timber contracts, Act of March 4, 1933, 47 Stat. 1568 ; Op. Sol. 
I. D., M. 27499, August 8, 1933. 

296 See, for example, Act of August 21, 1916, 39 Stat. 519 (Shoshone 
Indian Reservation). 

297 Memo. Sol. I. D., June 3, 1938. 

* * * Such power obviously cannot be taken away by 
any act of the lessee through contract or otherwise. · The 
only limitation to which the power is subject is that the 
conditions of renewal must be reasonable. The authority 
to determine the reasonableness of the conditions is also 
committed to the Secretary and in its exercise he is neces
sarily invested with broad discretion. That this power 
and authority extend to the imposition as a condition for 
renewal, a requirement that the operating royalty shall not 
exceed a figure to be determined by the Secretary to be 
the maximum economic royalty, I have little doubt. 

SECTION 12. ADMINISTRATIVE POWER-INDIVIDUAL FUNDS 

Statutes restricting the Indian in the use of his funds may pro
vide for the investment of his funds under the direction of the 
Secretary of the Interior.298 The statute may specify certain 
investments or may be more general, giving the official selective 
powers. In any case, he is bound strictly by the authority 
granted in the statute. 

If the Secretary of the Interior is empowered to handle the 
Indian's money, he cannot create trusts transferring such prop
erty from his authority to a private agency without the specific 
authority of Congress.299 

On this point Attorney General Mitchell ruled: 300 

* * * while it has been the purpose of Congress to 
place the supervising control over Indian funds in the 
Secretary of the Interior, his control is not unlimited, but 
is based upon directions contained in the various gtatutes 
of Congress. I find no provision or imr1lication in any 
statute to the effect that the Secretary of the Interior may 
delegate control of these Indian funds, while held under 
restrictions. to outside agencies. 

I regard the control and supervision over Indian funds 
so committed to the Secretary of the Interior and the De
partment of the Interior as an imposition of a specific dutJ 
by Congress, and am of the opinion that it caunot law
fully be transferred by the Secretary of the Interior to 
agencies outside of his Department. The suggested crea
tion of a trust, in which the custody and control of the 
trust funds would be in a private trustee, would be an a bdi
cation on the part of the Secretary of the control of re
stricted Indian funds with which Congress has vested ·him. 
I believe that this would be improper in the absence of 
specific congressional authority to that end, and I do not 
find that such authority has been given by Congress by 
existing statutes. (P. 100.) 

The Secretary is not authorized to make donations or gifts of 
Indian property,301 nor to purchase single premium annuity poli
cies, unless for assenting adult Indians capable of understanding 
the nature of the investment.302 

298 See Chapter 10. 
200 Memo. Sol. I. D., September 19, 1931. See also Op. Sol. I. D., 

M.25258, June 26, 1929; 55 I. D .. 500 (1936). The Act of .Tanuary 27, 
1933, 47 Stat. 777, placed under the jurisdiction of the Secretary of 
the Interior the funds and securities of Indians of the Five Civilized 
Tribes of one-half or more Indian blood until April 26, 1956. Sec. 2 
authorizes the Secretary to permit, 

* * in his discretion and subject to his approval, any Indian 
of the Five Civilized Tribes, over the age of twenty-one years, 
having restricted funds or other property subject to the super
vision of the Secretary of the Interior, to create and establish, 
out of the restricted funds or other property, trusts for the benefits 
of such Indian, his heirs, or other beneficiaries designated by him. 
such trusts to be created by contracts or agreements by and be
tween the Indian and incorporated trust companies or such 
banks us may be authorized by law to act as fiduciaries or 
trustees : * * * 

For a discussion of this Act see Chapter 23, sec. 10. 
3oo 36 Op. A. G. 98 (1929). If the Secretary, in violation of a statute, 

invests funds due to a certain class of Indians, and a loss occurs, Con
gress and not the Senetary may provide for a reimbursement. 16 Op. A. 
G. 31 (1878). 

3o1 Act of June 25, 1910, 36 Stat. 855. Mott v. United States, 283 U.S. 
747, 751-752 (1931). 

i!o2 36 Op. A. G. 98 (1929), 

The Court of Appeals after quoting with approval from the 
Sunderland 303 case said: 304 

If Congress, in the exercise of its guardianship, can go 
to the extent approved in the Sunderland Case, we find no 
difficulty in applying the act here in question to the dis
position of the funds in the possession of the Secretary. 
They came into his possession in the lawful course of his 
supervisory power over the lands in question, and were 
still in his possession at the time the act of Congress was 
passed. Assuming, therefore, without deciding, that tech
nically the jurisdiction over this fund passed to the Okla
homa court with the removal of the restrictions upon the 
land, the court had not acquired such jurisdiction as to 
}!lace the fund beyond the control and power of Omgress 
to further restrict it in the hands of the Secretary. (P. 
982.) 

The authority of the Interior Deartment over individual Indian 
moneys is, geuer:::Hy a derivative authority. By virtue of the 
control which th~, Department exercises over the alienation of 
Indian lands and interests therein, conditions have been imposed 
npon the manner in which proceeds derived from such lands are 
to be handled. In some cases the statutes providing for the leas
ing or alienation of individual lands specify that the proceeds 
"shall be paid to the allottee or disposed of for his benefit under 
t·egnlations to be prescribed by the Secretary of the Interior." 305 

Other statutes do not refer specifically to the proceeds of transac
tions subject to the approval of the Interior Department, but 
cout:ain broad language authorizing regulations covering the 
transaction which is construed to permit a comprehensive super
vision of the proceeds derived therefrom. 306 

Ordinarily the method of disbursement of restricted individual 
Indian money is governed by the regulations issued by the De
partment of the Interior. 307 In a few instances Congress pre
>iCribes the method and permissible purposes of such disburse
ment.308 For example, the Act of March 3, 1933,309 regulating the 
disbursement of restricted individual money of members of the 
Ute Indians of Utah was designed to direct the expenditures of 
the Indian money!'> .so as to assure permanent improvements or 
other expenditures which will enable the Indians to become self
supporting. It also provides : 

That in cases of the aged, infirm, decrepit, or incapaci
tn ted members their shares may be used for their proper 
maintenance and support in the discretion of the Secretary 
of the Interior. 310 

303 Sundm·land v. United States, 266 U. S. 226 (1924). 
304 Ki11g v. Ickes, 64 F. 2d 979 (App. D. C. 1933). 
305 Act of June 25, 1910, sec. 8, 36 . Stat. 855, 857, 25 U. S. C. 407 (sale 

of timber on allotments). And see sec. 4, 36 Stat. 855, 856, 25 U. S. C. 
403 (leases of trust allotments). 

306 See, for example, Act of March 3, 1909, 35 Stat. 781, 783, 25 U. S. C. 
396 (mining leases). 

307 See Chapter 10, sec. 8. 
308 Memo. Sol. I. D., September 12, 193~. 
309 47 Stat. 1488. 
310 Ibid. , P· 1~89. 
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SECTION 13. ADMINISTRATIVE POWER-MEMBERSHIP 

A. AUTHORITY OVER ENROLLMENT 

At various times Congress has delegated to the Department of 
the Interior much of its sweeping power over the determination 
of tribal membership. 311 During the periods when the federal 
policy was designed to break up the tribal organization, this 
power was one of the most important administrative powers, 
since the sharing in tribal property usually depended upon being 
placed upon a roll prepared by the Department or subject to its 
approval. At present, under the policy of encouraging tribal 
organization, membership problems are not usually as crucial as 
formerly.31.2 However, they may be important for other purposes, 
such as determining the right to vote in a tribal election. The 
most important limitation on the Secretary's power 313 when the 
tribe is still in existence is the principle that in the absence of 
express congressional legislation to the contrary an Indian tribe 
has complete authority to determine all questions of its own 
membership. aa 

The power of the Secretary to determine tribal membership 315 

for the purpose of segregating the tribal funds was granted by 
section 163 of title 25 of the United States Code,316 which reads as 
follows: 

The Secretary of the Interior is authorized, wherever 
in his discretion such action would be for the best interest 
of the Indians, to cause a final roll to be made of the mem
bership of any Indian tribe ; such rolls shall contain the 
ages and quantum of Indian blood, and when approved by 
the said Secretary are declared to constitute the legal 
membership of the respective tribes for the purpose of 

311 See Chapter 19, sec. 4. 
312 See Chapter 10, sec. 4. 
313 The limitations on administrative power over membership are indi

cated by an opinion of the Circuit Court of Appeals in Ex parte Pero, 
99 F. 2d 28 (C. C. A. 7, 1938) : 

* * * Only Indians are entitled to be enrolled for the purpose 
of receiving allotment and the fact of enrollment would be evi
dence that the enrollee is an Indian. But the refusal of the 
Department of Interior to enroll a certain Indian as a member of 
a certain tribe is not necessarily an administrative determination 
that the person is not an Indian. Moore's mother failed to be 
enrolled as a St. Croix Indian because she was too young, not 
because she was not an Indian. (Pp. 31-32.) 

314 See Chapter 7, sec. 4. In matters affecting the distribution of 
tribal funds and other property under the supervisory authority of the 
Secretary, tribal action on membership is subject to the supervisory 
authority of the Secretary. See Chapter 7, sec. 4; Sol. Memo. October 
12, 1937; Sol. Memo. March 24, 1936. According to administrative prac
tice, in doubtful cases the tribal action is regarded as controlling. 

The Circuit Court of Appeals in Vezina v. United States, 245 Fed. 411, 
415 (C. C. A. 8, 1917), said 

The law did not call for the consent of the Indians to the mak
ing of the list for allotment. That power was solely vested in 
the commissioners, but they wisely in the main decided to take 
the advice of an Indian council, * * *. 

315 Citizenship in a tribe and tribal membership are sometimes used 
synonymously. Semjnole Nation v. United States; 78 C. Cis. 455 (1933). 

The agent has the duty of preparing certain statistics concerning In
dians under his charge. Sec. 4 of the Act of March 3, 1875, 18 Stat. 420, 
449, 25 U. S. C. 133, provides: 

That hereafter, for the purpose of properly distributing the 
supplies appropriated for the Indian service, it is hereby made 
the duty of each agent in charge of Indians and having supplies 
to distribute, to make out, at the commencement of each fiscal 
year, rolls of the Indians entitled to supplies at the agency, with 
the names of the Indians and of the heads of families or lodges, 
with the number in each family or lodge, and to give out supplies 
to the heads of families, and not to the heads of tribes or bands. 
and not to give out supplies for a greater length of time than one 
week in advance. 

Sec. 9 of the Act of July 4, 1884, 23 Stat. 76, 98, 25 U. S. C. 298, pro
vides that the Indian agent shall submit in his annual report a census of 
the Indians at his agency or upon the reservation under his charge, and 
the number of school children between the ages of 6 and 16, the number 
of school houses at his agency; and other data concerning the education 
of the Indians. 

R!-6 Act of June 30, 1919, sec. l, 41 stat. 3, 9, 

segregating the tribal funds * * *, and shall be con
clusive both as to ages and quantum of Indian blood: Pro
vided, That the foregoing shall not apply to the Five Civ
ilized Tribes or to the Osage Tribe of Indians, or to the 
Chippewa Indians of Minnesota; or the Menominee Indians 
of Wisconsin. 

Treaties often provide for the payment of money to an Indian 
of a tribe whose membership is ascertained by an administrative 
authority which shall examine and determine questions of fact 
concerning the identity of the members.317 Statutes also impose 
such duty upon the Secretary 318 or a quasi judicial tribunal,31

9' 

whose determinat~ons are subject to. the approval of the Se<.:l'e
tary of the Interior. Such enrollments are presumptively cor
rect,320 and unless impeached by very clear evidence of fraud, mis
take, or arbitrary action they are conclusive upon the courts.321 

B. REMEDIES 

Where the determination of membership in a tribe is left to 
the Secretary of the Interior, his decision is final and cannot be 
controlled by mandamus unless his act is arbitrary and in excess 
of the authority conferred upon him by Congress.322 

It has also been held that the duty imposed upon him to restore 
names to the tribal roll is not a mere ministerial act, but calls 
for the determination of issues of fact and interpretations of law, 
and that his decisions are not ordinarily subject to review or 
controlled by mandamus, even though he is wrong or may change 
his mind within the period allowed.323 

For example, the Secretary of the Interior was empowered by 
section 2 of the Act of April 2'6, 1906,324 to complete the rolls of 
the Creek Nation, and his jurisdiction to approve the enrollment 
ceased on the last day set by the statute. In United States em rel. 
Johnson v. Payne, 325 the Secretary had approved the decision of 
the Commissioner of the Five Civilized Tribes and then reversed 
it and ordered the name of the petitioner stricken from the rolls. 
The Supreme Court said: 

* * * While the case was before him he was free to 
change his mind, and he might do so none the less that he 
had stated an opinion in favor of one side or the other. He 
did not lose his power to do the conclusive act, ordering 
and approving an enrollment, Garfield v. Goldsby, 211 U. S. 
249, until the act was done. New Orleans v. Paine, 147 
U. S. 261, 266. Kirk v. Olson, 245 U. S. 225, 228. The 
petitioners' names never were on the rolls. The Secretary 
was the final judge whether they should be, and they can
not be ordered to be put on now, upon a suggestion that 

317 5 Op. A. G. 320 (1851). 
318 Act of June 4, 1920, 41 Stat. 751 (Crow). See Cully v. Mitchell, 

37 F. 2d 493 (C. C. A. 10, 1930) ; United States v. Wildcat, 244 U. S. 111 
(1917). 

319 United! States v. Wildcat, 244 U. S. 111 (1917). 
820 Unless Congress confers authority.upon the Secretary to inquire into 

the validity of the enrollment of a person whose name appears on the 
final rolls, the rolls must be regarded as determinative of legal member
ship in the tribe at the time the rolls were completed and . closed. See 
Op. Sol. I. D., M.27759, January 22, 1935. 

321 United States ex rel. West v. Hitchcock, 205 U. S. 80 (1907). The 
Secretary has been held not to have the power to strike names from the 
roll without giving notice and an opportunity to be heard. GOJrfield v. 
United States ex rel. Goldsby, 211 U. S. 249 (1908). It has been held 
that he bas power, after such notice and hearing, to strike from the rolls 
names which have been placed thereon through fraud or mistake. Lowe 
v. Fisher, 223 U. S. 95 (1912). 

Determinations of the Dawes Commission were subject to attack for 
extrinsic fraud or mistake. Tiger v. Twin State Oil Oo., 48 F. 2d 509 
(C. C. A. 10, 1931). 

322 'Gar(ield v. United States etD rel. Goldsby, 211 U. S. 249 (1908). See 
United States ex rel. West v. Hitchcock, 205 U. S. 80 (1907). 

323 Stookey v. Wilbut·, 58 F. 2d 522 (.App. D. C., 1932). 
324 34 Stat. 137. 
825 253 u. s. 209 (1920). 
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the Secretary made a mistake or that he came very near to 
giving the petitioners the rights they claim. (P. 211). 

In the absence of fraud, or arbitrary action, the courts will not 
issue a mandamus directed against the Secretary of the Interior 
if the question involves the exercise of judgrp.ent and discretion. 
The Supreme Court, in the case of Wilbur v. United States em 
rf!l. Kadrie,820 decided that the duty of determining to whom pay-

820 281 U. S. 206 (1930). Mr. Justice Van Devanter, speaking for 
the Supreme Court, said : 

If at the time of the decision in 1927 the Secretary of the 
Interior was without power to reconsider and revoke the decision 
of 1919, it well may be that the relators would be entitled to the 
relief by mandamus which they seek.11 But there was no such 
wa.nt of power. The decision in 1919 was, not a judgment pro
nounced in a judicial proceeding, but a ruling made by an execu
tive officer in the exertion of administrative authority. That 
authority was neither exhausted nor terminated by its exer
tion on that occasion, but was in its nature continuing. Under 
it the Secretary who made the decision could reconsider the 
matter and revoke the decision if found wrong; and so of his suc
cessor. The latter was charged, no less than the former had 
been, with the duty of supervising the payment of the interest 
annuitj-es and of causing them to be distributed among those en
titled to them and no others ; and if he found that individuals not 
so entitled were sharing in the annuities by reason of a mistaken 
or erroneous ruling of the former his authority to revoke that 
ruUng and stop further payments under it was the same as if it 
had been his own act.6 The powers and duties of such an office 
are impe~sonal and unaffected by a change in the person holding 
it. (Pp. 21~217.) 

• * * * • 
?.fandamus is employed to compel the performance, when re

fused, . of a ministerial duty, this being its chief use. It also is 
employed to compel action, when refused, in matters involving 
jud~ml)nt and discretion, but not to direct the exercise of judg
ment or discretion in a particular way nor to direct the retraction 
or reversa.l of action already taken in the exercise of either.7 

'l')le duties of executive officers, such as the Secretary of the 
IntAriQJ', usually are connected with the administration of statutes 
whjch mqet be read and in a sense construed to ascertain what is 
re!tuir~d. But it does not follow that these administrative duties 
au involve judgment or discretion of the character intended by 
the rule Just stated. Where the duty in a particular situation is 
so plainly prescribed as to be free from doubt and equivalent to a 
PQf!itive coJDmand it is regarded as being so far ministerial that 
itt;~ performance may be compelled by mandamus, unless there be 
pl'Qvisjon Qr implication to the contrary. 8 But where the duty 
is not th\115 plainly prescribed but depends upon a statute or stat
utes tbe construction or application of which is not free from 
doubt, it is regarded as involving the character of judgment or 
dil$~tetion which cannot be controlled by mandamus.9 (Pp. 218-
219.) 

• * * * * 
The questions mooted before the Secretary and decided by him 

were whetber the fund is a tribal fund, whether the tribe is still 
existing and whether the distribution of the annuities is to be 
confined to members of the tribe, with exceptions not including 
the ralators. These are all questions of law the solution of 
wtiich requires a construction of the act of 1889 and other related 
acts. - A .-eading of these acts shows that they fall short of plainly 
r~uirlttg that any of the questions be answered in the negative and 
thuLin some aspects they give color to the affirmative answers 
of the Secretary. That the construction of the acts insofar as 

ments shall be made of certain interest annuities accruing to the 
Chippewa Indians rested with the Secretary of the Interior and 
not with the courts. 

Where the Secretary has nothing but a ministerial duty to per
form, the court in a proper case will award a writ of mandamus.321 

they have a bearin~ on the first and third questions is sufficiently 
uncertain to involve the exercise of judgment and discretion is 
rather plain. The second question is more easily answered, for 
not only docs the act of 1889 show very plainly that the purpose 
was to accomplish a gradual rather than an immediate transition 
from the tribal relation and dependent wardship to full emancipa
tion and individual responsibility, but Congress in many later 
acts-some near the time of the decision in question-bas recog
nized the continued existence of the tribe.10 This recognition was 
respected by the Secretary and is not open to question here.u 
With the tribe still existing the criticism by counsel for the rela
tors of the Secretary's decision in other particulars loses much 
of its force. (Pp. 221-222.) 

11 United States v . . Schurz, 102 U. S. 378, 402-403; Noble v. 
Union River Logging R. R., 147 U. S. 167, 171 ; Garfield v. Goldsby, 
211 u. s. 249, 261- 262. 

6 West v. Standard OiZ Co., 278 U. S. 200, 210 ;· Beley V. Nap'lllr 
taW. 169 U. S. 353, 364 ; Knight v. U. S. Sand Associa'tion, 142 U. 
S. 161, 181-182; New Orleans v. Paine, 147 U. S. 261, 266; Greena
meyer v. Coate, 212 U. S. 434, 442; Parcher v. Gillen, 26 L. D. 34, 
43 ; Aspen Consolidated Mining Go. v. Williams, 27 L. D. 1, 10-11. 
And see Pearsons v. Williams, 202 U. S. 281, 284-285. 

7 Commissioner of Patents v. Whiteley, 4 Wall. 522, 534 ; United 
States w rcl. v. Black, 128 U. S. 40, 48; Riverside Oil O.o. v. 
Hitchcock, 190 U. S. 316, 324-325; Louisiana v. McAdoo, 234 
U. S. 627, 633; Interstate Commerce Commission v. Waste Mer
chant Ass'n, 260 U. S. 32. 34. 

8 Roberts v. United States, 176 U. S. 221, 231 ; Lane v. Hoglund, 
244 U. S. 174, 181; Work v. McAlester-Edwards Go., 262 U. S. 
200, 208; Work v. Lynn, 266 U. S. 161, 168, et seq., Wilbur v. 
J(rushnic, 280 U. S. 306. 

9 Riverside Oil Co. v. Hitchcock, 190 U. S. 316. 324-325; Ness 
v. Fisher, 223 U. S. 683, 691 ; Knight v. Lane, 228 U. S. 6, 13; 
Lane v. Mickadiet, 241 U. S. 201. 208. 209; Alaska Smokeless Ooal 
Go. v. Lane, 250 U. S. 549, 555; Hull v. Payne, 254 U. S. 343, 347; 
Work v. Rives, 267 U. S. 175, 183-184. And see United States 
e:c rel. v. Hitchcock, 205 U. S. 80, 86. 

Io Acts of August 1, 1914, c. 222, 38 Stat. 592; May 18, 1916, c. 
125, 39 Stat. 135 ; March 2, 1917, c. 146, 39 Stat. 979 ; May 25, 1918, 
c. 86, 40 Stat. 572; June 30, 1919, c. 4, 41 Stat. 14; February 14, 
1920, c. 75, 41 Stat. 419; November 19. 1921. c. 135, 42 Stat. 
221; January 30, 1925, c. 114. 43 Stat. 798; February 19, 1926, 
c. 22. 44 Stat., P. 2, 7 ; March 4, 1929, c. 705, 45 Stat. 1584. 

11 United States v. Holiday. 3 Wall. 407, 419; United States v. 
Rickert, 188 U. S. 432, 445; Tiger v. Westenr, Investment Co., 221 
u. s. 286, 315. 

The same principle has been applied to many discretionary acts of the 
Commissioner of Indian Affairs, 24 L. D. 323 (1897). See also Lane v. 
Morrison, 246 U. S. 214 (1918) ; Quick Bear v. Leupp, 210 U. S. 50 
(1908). 

Generally a suit will fail if a subordinate officer and n11t the Secretary 
of Interior is made defendant. Moore v. Anderson, 6R F. 2d 191 (C. C. A. 
9, 1933). Hence a suit to compel the superintendent of an agency to 
supplement the tribal rool will be dismissed because the Secretary is a 
necessary party. Webster v. Fall, 266 U. S. 507 (1925j. 

327 Garfield v. United States ea: rel. Goldsby, 211 U.S. 249 (1908). 
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SECTION 1. INTRODUCTION 

That state laws 1 have no force within the territory of an lated in differerl't cases, although the actual decisions of the 
Indian tribe in matters affecting Indians is a general proposi- Supreme Court have followed a ~onsistent pattern. One of the 
tion that has not been successfully challenged, at least in the most persuasive considerations as to the lack of state power is 
United States Supreme Court, since that Court decided, in the inclusion in enabling acts and state constitutions of express 
Worcester v. Georgia,2 that the State of Georgia had no right disclaimers of state jurisdiction over Indian lands. 5 One of the 
to imprison a white man residing on an Indian reservation, most famous statements explanatory of the limitations upon state 
with the consent of tribal and federal authorities, who refused power in this field is the statem·ent in United States v. Kagama,

6 

to conform to state laws governing Indian affairs. In that case a case which upheld the constitutionality of congressional 
the court declared, per Marshall, c. J.: legislation on offenses between Indians committed on an Indian 

The Cherokee nation, then, is a distinct community, 
<JCcupying its own territory, with boundaries accurately 
described, in which the laws of Georgia can have no force, 
and which the citizens of Georgia have no right to enter, 
but with the assent of the Cherokees themselves, or in 
conformity with treaties, and with the acts of congress. 
(P. 560.) 

The State of Georgia never did carry out the mandate o1 the 
Supreme Court in this case,3 and many other state courts and 
state legislatures since the decision in this case have likewise 
refused to acknowledge the implications of the decision. Never
theless, when critical cases have been presented to the United 
States Supreme Court, the principles laid down in Worcester v. 
Georgia have been repeatedly reaffirmed.' 

The reasons judicially advanced for this incapacity of the 
states to legislate on Indian affairs have been variously formu-

1 Specific bodies of state law are dealt with in other chapters of this 
work. Thus, state laws involving questions of discrimination against 
Indians, in the matter of franchise or in other respects, are dealt with 
in Chaptet· 8. State laws of inheritance are considered in Chapters 10 
and 11. State laws on taxation are analyzed in Chapter 13. Those 
state laws which deal with Indian hunting and fishing rights are 
treated in Chapter 14, sec. 7. Chapter 15 touches upon state laws 
relating to recognition or protection of tribal property. Chapters 18 
and 19 deal respectively with criminal and civil jurisdiction of state courts 
as well as federal and tribal courts. 

2 6 Pet. 515 (1832). 
a.see Chapter 7, sec. 2. Cf. Report and Remonstrance of the Legis

lature of Georgia., Sen. Doc. No. 98, 21st Cong., 1st sess. (March 8, 1830). 
4 For an analysis of these cases, see F. S. Cohen, Indian Rights and 

the Federal Courts (1940), 24 Minn. L. Rev. 145. 

116 

reservation : 

It seems to us that this is within the competency of 
Congress. These Indian tribes are the wards of the na
tion. They are communities dependent on the United 
States. Dependent largely for theit: daily food. De
pendent for their political rights. They owe nQ alle
giance to the States, and receive from them no protec
tion. Because of the local ill feeling, the people of the 
States where they are found are often their deadliest 
enemies. From their very weakness and helplessness, 
so largely due to the course of dealing of the Jfederal 
Government with them/ and the treaties in which it has 
been promised, there arises the duty of protection, and 
with it the power. This has always been recognized by 
the Executive and by Congress, and by this court, when
ever the question has arisen. 

* * * * * 
5 "* * said Indian lands shall remain under the absolute juris-

diction and control of the Congress of the United States * *." 
Act of July 16, 1894, sec. 3, 28 Stat. 107, 108 (Utah). Accord: Act 
of June 20, 1910, sees. 2, 20, 36 Stat. 557 (New Mexico and Arizona). 
And ct. Act of June 16, 1906, sec. 28, 34 Stat. 267, 281 (Oklahoma). 

6 118 u. s. 375 (1886). 
7 The omission of this comma in the official United States Report has 

created some confusion as to the meaning of this sentence. Without 
the comma, the sentence seems to suggest that the weakness and help
lessness of the Indians is due in part to treaties and that it is because 
of the weakness and helplessness of the Indians that the Federal Gov
ernment may exercise the power of protection. With the comma, the 
sentence suggests rather that the factual situation of weakness and help
lessness is only part of the basis of legal power, the other, and legally 
more important, basis being the obligations assumed by the United States 
towards Indian tribes by treaty. This comma is found in the Supreme 
Court Reporter edition of the opinion (6 Sup. Ct. 1109). 
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The power of the General Government . over these 
remnants of a race once powerful, now weak and dimin
ished in numbers, is necessary to their protection, as well 
as to the safety of those among whom they dwell. It 
must exist in that government, because it never has 
existed anywhere else, because the theater of its exercise 
is within the geographical limits of the United States, 
because it has never been denied, and because it alone 
can enforce its laws on all the tribes. ( Pp. 383-385.) 

Insofar as this argument relies upon treaties it is legally 
unassailable, for the treaties made between the Federal Govern
ment and the Indian tribes are part of the supreme law of the 
land 8 and, as we have already noted, these treaties quite gen
erally promised the tribes, either expressly or by implication, 
that they would not be subject to the sovereignty of the 
individual states, but would be subject only to the Federal 
Government. 

On the other hand, insofar as the opinion in the Kagama 
case relies upon the factual helplessness of the Indians, the 
enmity of the state populations, and the impossibility of state 
control, serious questions may be raised both as to the validity 
of the argument and as to its scope and application, when the 
factual premises noted no longer correspond to the facts. It 

8 United States v. Forty-Three Gallons of Whiskey, 93 U. S. 188 (1876) ; 
Worcester v. Georgia, 6 Pet. 515 (1832) ; F ellows v. Blacksmith, 19 
How. 366 (1856) ; United States v. New York Indians, 173 U. S. 464 
(1899). See United States v. Winans, 198 U. S. 371, 379, 384 (1905). 

Of. United States v. Rio Grande Dam an~ Irr·iyation Oo., 174 U. S. 
. 690, 703 (1899) ; United States v. Rickert, 188 U. S. 432, 437, 438 
(1903) ; United States v. Seminole Nation, 299 U. S. 417, 428 (1937), 
cert. granted 299 U. S. 526; Wallace v . .Adams, 204 U. S. 415 (1907J. 

See Chapter 3, sec. 3. 

would, however, be a digression at this point to analyze the 
various doctrines adYanced in support of the conclusion that, 
within the Indian country in matters affecting Indians, federal 
law applies to the exclusion of state law.9 

It is enough for the present to note that the domain of 
power of the Federal Government over Indian affairs marked 
out by the federal decisions is so complete that, as a practical 
matter, the federal courts and federal administrative officials 
now generally proceed from the assumption that Indian affairs 
are matters of federal, rather than state, concern, unless the 
contrary is shown by act of Congress or special circumstance. 
Thus, without questioning the constitutional doctrine that states 
possess original and complete sovereignty over their own terri
tories save insofar as such sovereignty is limited by the Federal 
Constitution, a sense of realism must compel the conclusion that 
control of Indian affairs has been delegated, under the Consti
tution, to the Federal Government and that state jurisdiction 
in any matters affecting Indians can be upheld only if one of 
two conditions is met: either that Congress has expressly dele
gated back to the state, or recognized in the state, some power 
of government respecting Indians; or that a question involving 
Indians involves non-Indians to a degree which calls into play 
the jurisdiction of a state government. Of these two situations, 
the former is undoubtedly more definite and therefore simpler 
to analyze. Such an analysis requires a listing of the acts of 
Congress which confer upon the states, or recognize in the 
states, specific powers of government with respect to Indians . 

9 For further discussion of these doctrines see Chapter 4, seec. 2. and 
Chapter 5. 

SECTION 2. FEDERAL STATUTES ON STATE POWER 

It will be convenient to group the federal statutes which 
grant or recognize state power over Indian affairs into two 
categories: (a) Those that apply throughout the United States; 
and (b) those that apply only to particular tribes or areas. 

A. GENERAL STATUTES 

The most important field in which state laws have been 
applied to Indians by congressional fiat is the field of inherit
ance. In the absence of federal legislation, it is established 
that all questions relating to descent and distribution of the 
property of individual Indians are governed by the laws and 
customs of the tribe to which the Indians belong.10 A given 
tribe may, of course, adopt such state laws as it considers 
J;_uitable, and it may do this either by ordinance,11 or, in 
conjunction with the Federal Government, by treaty.12 ~ith

out su~h action of the tribal or the Federal Government, state 
laws of inheritance have no application to Indians residing on 
.an Indian reservation. 

This situation, however, has been greatly changed by con
gressional legislation affecting Indians to whom reservation 
lands have been allotted in severalty. The most important por-

10 See Chapter 7, sec. 6 and Chapter 11, sec. 6. 
11 See 55 I. D. 14, 42 (1934). See also Chapter 7, sec. 6. 
12 Thus, e. g., Article 8 of the Treaty of February 27, 1867, with the 

Pottawatomie Indians, 15 Stat. 531, 533 provides: 

·' 

Where allottees undet· the treaty of eighteen hundred and 
sixty-two shall have died, or shall hereafter decease, if any dis
pute shall arise in regard to heirship to their property, it shall 
be competent for the business ~mmittee to decide such ?ues
ti~a{e tgrK:iJ~!s th~ir ;_ule • ~f action ~ laws of inheritance o the 

tion of this congressional legislation is contained in Section 5 
of the General Allotment Act/3 providing: 

That upon the 'approval of the allotments provided for 
in this act by the Secretary of the Interior, he shall 
cause patents to issue therefor in the name of the allot-

13 24 Stat. 388, 389 ; amended Act of March 3, 1901, sec. 9, 31 Stat. 
1058, 1085 ; 25 u. s. c. 348. 

This section as originally enacted, also provided : 

That the law of descent and partition in force in the State or 
Territory where such lands are situate shall apply therrto after 
patents therefor have been executed and delivered, except as 
herein otherwise provided ; and the laws of the State of Kansas 
regul?-ting the descent and partition of real estate shall, so far as 
practicable, apply to all lands in the Indian Territory wh~ch may 
be allotted in severalty under the provisions of this act. 

The General Allotment Act expressly exempted :from its operation the 
territory occupied by the Five Civilized Tribes and the Miamies and 
Peorias, and Sacs and Foxes in the Indian Territory, now a part of the 
State of Oklahoma, and also the reservation of the Seneca Nation of 
New York Indians in the State of New York, as to which see United 
States ew 1·el. Kennedy v. Tyler, 269 U. S. 13 (1925), aff'g. United States 
ew rel. Pierce v. Waldow, 294 Fed. 111 (D. C. W. D. N. Y. 1923). See 
also New York v. Dibble, 21 How. 366 (1858). 

The Confederated Wea, Kaskaskia, Peoria, Piankeshaw, and Western 
Miamies were allotted under the Act of March 2, 1889, 25 Stat. 1013, 
but by that Act, the provisions of the General Allotment Act were 
extended to these tribes. The same is true as to other tribes allotted 
under special acts of Congress, such for instance as the Chippewas of 
Minnesota, who were allotted under the Act of January 14, 1889, 25 Stat. 
642, in accordance with the provisions of the General Allotment Act. 
'.rhe Quapaw Indians were allotted undf'r the Act of March 2, 1895, 28 
Stat. 876, 907, without reference to the General Allotment Act. and would 

seem to have been excluded from the provisions of that Act, so that the 
laws of Kansas did not apply to them. 

The Sacs and Foxes were allotted under the Act of February 13, 1891, 
26 Stat. 749, and under the provisions of that Act they became subject 
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tees, which patents shall be of the legal effect, and declare 
that the United States does and will hold the land thus 
allotted, for the period of twenty-five years, in trust for 
the sole use and benefit of the Indian to whom allot
ment shall have been made, or, in case of his decease, of 
his heirs according to the laws of the State or Territory 
where such land is located, and that at thE> expiration of 
said period the United States will convey the same by 
patent to said Indian, or his heirs as afor"<esaid, in fee, 
discharged of said trust and free of all charge or incum
brance whatsoever. [Italics supplied.] 

As will be readily perceived, these provisions entirely with
draw from the operation of tribal laws and customs all matters 
of descent and partition concerning allotments made to Indians 
under the General Allotment Act, and the laws of the state in 
which the land is situated must govern such matters, except 
insofar as these matters are otherwise covered by federal statutes. 

The scope of state power in the matter of inheritance of 
allotments has been considerably limited however, by legislation 
which confers upon the Secretary of the Interior full power to 
determine heirs and to partition allotments.14 Thus, for example, 
the Supreme Court h'as held 15 that a will made by an Indian 
woman in accordance with departmental regulations, and ap
proved by the Secretary of the Interior, devising her restricted 
land to others than her husband, was valid, notwithstanding a 
provision in the Oklahoma law prohibiting- a married woman 
from bequeathing more than two-thirds of her property away 
from her husband. 

The Court said : 

The Secretary of the Interior made regulations which 
were proper to the exercise of the power conferred _upon 
him and the execution of the act of Congress, and it would 
seem that no comment is necessary to show that § 8341 
[Oklahoma Code] is excluded from pertinence or opera
tion. ( P. 324.) 

* * * * • 
In a word, the act of Congress is complete in its control 
and administration of the allotment and of all that is 
connected with or made necessary by it, and is antagonistic 
to any right or interest in the husband of an Indian 
woman in her allotment under the Oklahoma Code. (P. 
326.) 

In a later case approving this decision/8 the Court sustained 
the validity of a lease made by an Indian on his family home
stead which violated an Oklahoma statute requiring execution 
by both spouses. The Court said : 

Nor is the validity of the extension lease affected by 
the provision in the Oklahoma constitution that nothing 
in the laws of the United States shall deprive any Indian 
or other allottee of the benefit of the homestead laws of 
the State. Whether or not this provision was intended 
to do more than to protect the allottees from the enforced 
seizure of their homesteads, it is sufficient to say that, 
whatever its purpose, it can have no more effect than 
the Oklahoma statute in giving validity to laws of the 
State repugnant to the reserved power of the United 
States in legislating in respect to the lands of Indians. 

to the laws of the Territory of Oklahoma. And the Osages, were 
allotted under the Act of June 28, 1906, 34 Stat. 539, and under the 
provisions of that Act became subject to the laws of that Territory. 
See, however, sec. 6 of the Act of 1906, supra. See also sec. 3 of the Act 
of April 18, 1912, 37 Stat. 86, subjecting the persons and property of 
Osage Indians to the jurisdiction of the county courts of Oklahoma in 
probate matters. As to the Five Civilized Tribes of Oklahoma, see 
Ste.wart v. Keyes, 295 U. S. 403 (1935), pet. for rehearing den., 296 U. S. 
661 (1935). 

14 Act of June 25, 1910, 36 Stat. 855, 25 U. S. C. 371; Act of May 18, 
1916, 39 Stat. 123, 127, 25 U. S. C. 321. See Chapter 10, sec. 10; Chap
ter 11, sec. 6; Chapter 5, sec. 10. 

15 Blanset v. Cardin, 256 U. S. 319 (1921). 
1o Sperry Oil Oo. v. Chisholm, 264 U. S. 488 (1924). 

Neither the constitution of a State nor any act of its 
legislature, whatever rights it may confer on Indians or 
withhold from them, can withdraw them fr.om the opera
tion of an act which Congress passes concerning them in 
the exercise of its paramount authority. United States 
v. Holliday, 3 Wall. 407, 419. (P. 497.) 

A second field in which· state law has been extended to Indian 
reservations by congressional fiat is the realm of laws covering 
"inspection of health and educational conditio'ils" and the 
enforcement of "sanitation and quarantine regulations" as well 
as "compulsory school attendance." By the Act of February 15, 
1929,11 Congress authorized the enforcement of such laws upon 
Indian reservations by state officials "under such rules, regula
tions, and conditions as the Secretary of the Interior may 
prescribe." 

A third body of state laws is extended over Indian reserva
tions by section 289 of the Criminal Code 18 which make$ 
offenses by non-Indians against Indians and by Indians against 
non~Indians punishable in the federal courts in accordance 
with state laws existing at the time of the federal enact.rpent 
in question.19 

It will be noted that the foregoing statute is expressly made 
inapplicable to any offense committed by and against an Indian, 
by the terms of section 218 of title 25 of the U. S. Code.20 

Apart from these three fields there has been no general 
congressional legislation authorizing the extension of state laws 
to Indians on Indian reservations.21 

Within those three fields it is probable that any devolution of 
authority from Congress to the states may be revoked at such 
time as Congress sees fit. 22 

B. SPECIAL STATUTES 

Apart from the general statutes noted in tha, preceding sec
tion, a number of acts of Congress dealing with particular tribes 
or areas confer various powers upon state courts, state legis
latures, and state administrative officials. These statutes deal 
most commonly with such subjects as crimes,23 taxation,14 pro-

11 45 Stat. 1185, 25 U. S. C. 231. And see Taylor Grazing Act or 
June 28, 1934, 48 Stat. 1269, amended June 26, 1936, 49 Sta.t. 1976, 
discussed in 56 I. D. 38 (1936). 

18 18 U. S. C. 468; derived from: R. S. § 5391; Act of July 7, 1898, 
sec. 2, 30' Stat. 717; Act of June 15, 1933, 48 Stat. 152. 

19 Congress has not attempted to give force to state laws later 
enacted, apparently having in mind the possibility that such legisla
tion might be considered an unconstitutional delegation of power or a 
violation of Constitutional requirements of certainty in penal legislation. 

Of. Wayman v. Southard, 10 Wheat. 1 (1825) ; Field v. Clarlc, 143 
U. S. 649 (1891) ; Wichita Railroad v. Public Utilities Oom., 260 U. S. 48 
(1922) ; Hampton cf Oo. v. United States, 276 U. S. 394 (1928) ; Panama 
Refining Co. v. Ryan, 293 U. S. 388 (1935). 

20 R. S. § 2146, amended by Act of February 18, 1875, 18 Stat. 316, 318. 
See Chapter 7, sec. 9 ; Chapter 18, sec. 3. 

21 Note, however, the legalization of state-federal administrative 
cooperation by the Johnson-O'Malley Act of April 16, 1934, 48 Stat. 596, 
amended Act of June 4, 1936, 49 Stat. 1458, 25 U. S. C. 452 et seq. And 
see Chapter 4, sec. 15 ; Chapter 12, sec. 1. 

22 See Truskett v. Closser, 236 U. S. 223 (1915) ; Rice v. Maybee, 2 F. 
Supp. 669 (D. C. W. D. N. Y. 1933) ; People ere rel. Ousiok v. DalY, 212 
N. Y. 183, 196-197, 105 N. E. 1048 (1914). 

23 Act of February 21, 1863, sec. 5, 12 Stat. 658, 660 (Winnebago) ; 
Act of June 8, 1940 (Pub. No. 565, 76th Cong.) (State of Kansas). 

24 Act of March 3, 1921, 41 Stat. 1249, 1251, authorizing State or 
Oklahoma to tax oil and gas production from Indian lands (upheld in 
33 Op. A. G. 60 (1921) discussed in Op. Sol. I. D., M.26672, September 

22, 1931) ; Act of May 10, 1928, 45 Stat. 495, 496 (subjecting mineral 
production from Five Civilized Tribes' lands in Oklahoma to state taxes). 
Of. Act of June 26, 1936, sec. 1, 49 Stat. 1967. See Chapter 13, sees 2. 

5 ; Chapter 23, sec. 9. 



RESERVED STATE POWERS OVER INDIAN AFFAIRS 119 

bate,2~ acquisition of water 
upon cut timber.28 

rights,~ recording laws,27 and liens government however, in exercising such powers have been con
sidered federal agencies. Thus in Parker v. Richard 30 the Su-

In Oklahoma there has been a particularly 'broad devolution 
of powers to the state government.29 The organs uf the state 

25 Act of April 30, 1888, 25 Stat. 94, 98 (Sioux) ; Act or March 2, 
1889, 25 Stat. 888, 891 (Sioux) ; Act of January 12, 1891, 26 Stat. 712 
(Mission) ; Act of February 13, 1891, 26 Stat. 749, 751 (Sac and Fox) ; 
Act of June 28, 1906, 34 Stat. 539 (Osage) ; Act of April 18, 1912, 37 
Stat. 86 (Osage) ; Act of June 14, 1918, 40 Stat. 606 (Five Civilized 
Tribes) ; Act of February 27, 1925, 43 Stat. 1011 (Osage). For a dis
cussion of the provisions of these acts see Op. Sol. I. D., M.18008, De
cember 18, 1925 ; Op. Sol. I. D., October 4, 1926; Op. Sol. I. D., D-46929, 
September 30, 1922 ; Op. Sol. I. D., M.24293, June 19, 1928. 

26 Act of March 3, 1905, 33 Stat. 1016, 1017 (Shoshone) discussed In. 
re Parkins, 18 F. 2,. 642, 643 (D. c. D. Wyo. 1926). 

27 Act of February 19, 1875, 18 Stat. 330, 331 (Seneca). 
26 Act of March 31, 1882, 22 Stat. 36, 37 (Wisconsin). 
29 See Chapter 23, sees. 3-10. 

preme Court, in referring to the authority of the county courts 
of Oklahoma under section 9 of the Act of May 27, 1908,31 said: 

* * * That the agency which is to approve or not is a 
state court is not material. It is the agency selected by 
Congress and the authority confided to it is to be exercised 
in giving effect to the will of Congress in respect of a mat
ter within its control. Thus in a practical sense the court 
in exercising that authority acts as a federal agency; and 
this is recognized by the Supreme Court of the State. 
Marcy v. Board of Commissioner·s. 45 Oklahoma 1. (P. 
239.) 

30 250 u. s. 235 (1919). 
st 35 Stat. 312, 315. 

SECTION 3. RESERVED STATE POWERS OVER INDIAN AFFAIRS 

While the general rule, as we have noted, is that plenary 
authority over Indian affairs rests in the Federal Government 
to the exclusion of state governments, we have likewise noted 
two major exceptions to this general rule: First, where Con
gress has expressly declared that certain powers over Indian 
affairs shall be exercised by the states, and second, where the 
matter involves non-Indian questions sufficient to ground state 
jurisdiction. 

In proceeding to analyze this latter exception to the generel 
rule, we may note that in point of constitutional doctrine, the 
sovereignty of a state over its own territory 32 is plenary and 
therefore the fact that Indians are involved in a situation, 
.directly or indirectly, does not ipso facto terminate state power. 
State power is terminated only if the matter is one that falls 
within the constitutional scope of exclusive federal authority.33 

A case in which the factors of situs, person and subject 
matter all point to exclusive federal jurisdiction, as, for exam
ple, in a transaction involving a transfer of restricted property 
between Indians on an Indian reservation, the basis of exclusive 
federal power is clear. On the other hand, where all three 
factors point away from federal jurisdiction, the power of the 
state is clear. There exists, however, a broad twilight zone 
in which one or two of the three elements noted-situs, person 
and subject matter-point to federal power and the remainder 
to state power. These are the situations which require analysis 
and the various combinations of these factors present six 
situations for consideration. 

(A) Indian outside Indian country engaged in non-federal 
transaction. 

(B) Indian outside Indian country engaged in federal 
transaction. 

(C) Indian within Indian country engaged in non-federal 
transaction. 

(D) Non-Indian outside Indian country engaged in fed
eral transaction. 

(E) Non-Indian in Indian country engaged in federal 
transaction. 

(F) Non-Indian in Indian country engaged in non-federal 
transaction. 

A brief discussion of these six type-situations is in order. 

32 Ordinarily an Indian reservation is considered part of the territory 
of the state. Utah and Northern Railway v. Fisher, 116 U. S. 28 (1885). 
But in some cases, the enabling act or other congressional legislation, 
or the state constitution itself, declares that Indian reservations shall 
not be deemed part of the territory of the state. See, for example, 
The Kansas Indians, 5 Wall. 737 (1866) ; Harkness v. Hyde, 98 U. S. 
476 (1878), qualified in Langjordv. Monteith, 102 U.S. 145 (1880). 

88 See sec. 1, aupra; and see Chapter 5. 

A. INDIAN OUTSIDE INDIAN COUNTRY ENGAGED IN 
NON-FEDERAL TRANSACTION 

It is undoubtedly true, as a general rule, that an Indian who 
is "off the reservation" is subject to the laws of the state or ter
ritory in which he finds himself, to the same extent that a non
Indian citizen or alien would be subject to those laws.34 

B. INDIAN OUTSIDE INDIAN COUNTRY ENGAGED IN 
FEDERAL TRANSACTION 

To the general rule set forth in the preceding paragraph, an 
exception must be noted. If the subject matter of the trans
action is a subject matter over which Congress has asserted its 
constitutional power, the state must yield to the superior power 
of the nation.35 For example, Congress has taken the position 
that its constitutional concern with Indian tribes requires a 
prohibition of sales of liquor to all "ward" Indians, even outside 
of Indian reservations, and the courts have upheld this exercise 
of power.36 Under the circumstances, any state interference 
with this prohibition would undoubtedly be held invalid. 

A second example may be found in the realm of restricted 
personal property of Indians. Where, for example, a herd of 
cattle is held by an Indian or an Indian tribe subject to federal 
restrictions upon alienation,37 it seems clear that the removal of 
the property from the reservation would not free it from such 
federal restrictions, and any state laws or proceedings incon
sistent with federal control would be clearly unconstitutional.38 

The line between federal transactions which are of such con
cern to the Federal Government that the state cannot legislate 
in the matter and other transactions on which the state is per
mitted to legislate, is not always easy to draw. Where, for 

34. Hunt v. State, 4 Kan. 60 (1866) (murder of Indian by Indian) ; 
In re Wolf, 27 Fed. 606, 610 (D. C. Ark. 1886) (conspiracy by Indians 
to obtain money by false pretences from Indian nation in D. C.) ; State 
v. Williams, 13 Mont. 335, 43 Pac. 15 (1895) (murder of Indian by 
Indian) ; Pablo v. People, 23 Colo. 134, 46 Pac. 636 (1896) (murder of 
Indian by Indian) ; State v. Spotted Hawk, 22 Mont. 33, 55 Pac. 1026 
(1899) (murder of white man by Indian) ; State v. Little Whirlwintl, 
22 Mont. 425, 56 Pac. 820 (1899) (murder of white man by Indian) ; 
Ere parte Moore, 28 S. D. 339, 133 N. W. 817 (1911) (murder of Indian 
by Indian on public domain allotment), commented on in Ann. Cas. 
1914 B, 648, 652. And'. see state cases collected in Note 13, Ann. Cas. 192. 

35 See Chapter 7, sec. 9, fn. 213 ; and see Chapter 18, sec. 2. Of. The 
Kansas Indians, 5 Wall. 737, 755, 756 (1866), "If under the control of 
Congress, from necessity there can be no divided authority. • • • 
There can be no question of State sovereignty in the case, • • •." 

36 See Chapter 17, sec. 3. 
37 See Chapter 10, sec. 12. 
38 OJ. United States v. Cook, 19 Wall. 591 (1873) ; Pine River Logging 

Co. v. United States, 186 U. S. 279 (1902) (tribal timber illegally 
alienated) ; discussed in Chapter 15, sec. 15. 
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example, hunting or fishing rights off the reservation have been 
promised to Indians, 'the question has arisen whether such rights 
may be controlled by state conservation statutes. In the present 
state of the law, no simple answer can be given to the question.39 

Likewise, the question of whether taxable land purchased for 
Indians, outside of a reservation, and held subject to federal 
restrictions upon alienation, is immune from the tax laws of 
the state, has given rise to considerable litigation.40 In this 
situation it seems that, despite the federal concern in the subject 

D. NON-INDIAN OUTSIDE INDIAN COUNTRY ENGAGED 
IN FEDERAL TRANSACTION 

Although ordinarily a non-Indian outside of Indian country is 
in no way subject to federal law governing Indian affairs, and is 
wholly subject to state law, there are certain subject matters in 
which the federal interest is so strong that even with respect to 
non-Indians outside the Indian country, federal law will super
sede state law. Such a matter, for instance, is the transfer 

matter, the state may levy property taxes if Congress is silent, from one non-Indian to another of restricted property unlaw
but may not do so if Congress prohibits such legislationY fully taken from an Indian reservation.49 Another example 

c. INDIAN WITHIN INDIAN COUNTRY ENGAGED IN may be found in the realm' of transactions between an employee 
NON-FEDERAL TRANSACTION of the Indian Bureau and a third party, consummated outside 

of the Indian country, which involve a personal interest in Indian 
It is well settled that the state has no power over the conduct trade.5o This class of transactions in which non-Indians outside 

of Indians within the Indian country, whether or not the con- of the Indian country must take account of federal Indian law, 
duct is of special concern to the Federal Government.42 Thus 

is extremely limited in scope, applying primarily to matters 
Indian marriage and divorce, offenses between Indians, and 
sales of personal property between Indians are matters over 
which the state cannot exercise control, so long as the Indians 
concerned remain within the reservation.43 This disability has 
generally been explained in. terms of tribal sovereignty and a 
federal policy of protecting such tribal sovereignty against state 
invasion. Thus, in denying state jurisdiction over adultery 
among Indians on an Indian reservation, the Supreme Court 
declared in United States v. Quiver,44 per Van Devanter, J.: 

At an early period it became the settled policy of Con
gress to permit the personal and domestic relations of 
the Indians with each other to be regulated, and offenses 
by one Indian against the person or property of another 
Indian to be dealt with, according to their tribal customs 
and laws. * * * ( Pp. 603-604.) 

Whether the local state laws may be applied to the Indians 
of a tribe with their consent, expressed through agreement or 
otherwise, is a question which the Supreme Court does not seem 
to have passed upon squarely.45 There is no doubt that many 
tribes in the past have accepted state ~6 Indeed, in the 
early years of the Republic, it appears that various treaties 
were made between Indian tribes and the various stliltes.""7 

The validity, however, of such formal or informal arrangements, 
has not been definitely established. It would seem that if state 
laws are adopted by Indian tribes, they have effect as tribal 
laws and not simply as exercises of state sovereignty.48 

ao See Chapter 14, sec. -7 ; and Chapter 15, sec. 21. 
4o See Chapter 13. 
41 Ibid. 
4 2 See Chapter 7. 
43 Ibid., and see Chapter 13, sec. 5. And see Memo. Sol. I. D., AprH 

26, 1939, holding that the State of California is without jurisdiction 
to compel Indians residing on rancherias within the state to take out 
licenses for dogs owned by them. 

44 241 u. s. 602 (1916). 
45 Of. United States em rel. Kennedy v. Tyler, 269 U. S. 13 (1925). 
46 See, for example, the discussion of New York Indians in Chapter 

22, and the comments on the Eastern Cherokee of North Carolina in 
Chapter 14, sec. 2. 

47 See Cherokee Nation v. Georgia, 5 Pet. 1, (1831) ; Seneca Nation v. 
Christy, 126 N. Y. 122, 27 N. El 275 (1891) ; 2 Op. A. G. 110 (1828) ; 
Rice, The Position of the American Indian in the Law of the United 
States (1934), 16 J. Comp. Leg. 78, 85. While the Constitution forbids 
a state's entering into any treaty, alliance, or confederation (Art. 1, 
sec. 10, discussed in Worceste·r v. Georgia, 6 Pet. 515, 579 (1832)), the 
position has been taken by at least one state court that this did not 
prevent treaties or compacts for the extinguishment of Indian title 
between states and Indian tribes. Seneca Nation v. Christy, supra. 

48 "An Indian tribe may, if it so chooses, adopt as its own the laws 
of the State in which it is situated and may make such modifications 
in these laws as it deems suitable to its peculiar conditions." 55 
I. D. 14, 42 (1934). 

involving property in which the Federal Government has an 
interest,51 and to the personnel of the Indian Service itself. 52 

E. NON-INDIAN IN INDIAN COUNTRY ENGAGED IN 
FEDERAL TRANSACTION 

If, where the subject matter is of federal concern, a non
Indian is subject to federal, rather than state jurisdiction, even 
for acts occurring outside of an Indian reservation, a fortiori 

he is subject to federal jurisdiction for acts of federal concern 
committed within an Indian reservation. Indeed, there is a very 
broad realm of conduct in which non-Indians on an Indian 
reservation are subject to federal rather than state power. 
With respect to all offenses committed by whites against Indians 
on an Indian reservation, state jurisdiction yields to federal 
jurisdiction,53 although in fact the Federal Government has 
adopted state laws in providing for the punishm'ent of such 
offenses by the federal courts.54 Likewise, there are various 
reservation offenses for which Congress has prescribed penalties 
enforceable in federal courts, which are applicable to non
Indians, and in some instances to Indians as well. 55 It has been 
administratively held that even a state officer cannot claim the 
protection of state law if he enters an Indian reservation with
out congressional authorization for the purpose of searching an 
Indian's home for property thought to be in the unlawful 
possession of the Indian.56 

Although the federal constitutional jurisdiction over matters 
affecting Indian affairs on an Indian reservation has generally 
been viewed as an exclusive jurisdiction, excluding all state 
legislation, an exception to the general rule has been recognized 
where the state legislation supplements the protection of In
dians provided by federal law. Such state legislation, which 
may be termed "ancillary" to federal law, is upheld in State of 

49 See fn. 38, supra. 
5•J See Chapter 2, sec. 3B. 
51 See Oregon v. Hitchcock, 202 U. S. 60, 68-69 (1906) ; Naganab v. 

Hitchock, 202 U. S. 473 (1906) ; Winters v. United States, 207 U. S. 
564 (1908) ; United States v. Winans, 198 U. S. 371 (1905) ; llforr,i,son 
v. Work, 266 U. S. 481, 487-488 (1925) ; UnitedJ States v. Morrison, 203 
Fed. 364 (C. C. Colo. 1901). 

5J See Chapter 2, sec. 3B, and Chapter 16. 
53 See Chapter 18, sec. 5. There may be situations, however, in 

which a concurrent jurisdiction may be exercised by the state to pro
tect Indians against non-Indians. State of New York v. Dibble, 62 
U. S. 366 (1858), discussed in Chapter 15, sec. 10C. 

5 :1 See sec. 2A, S1Jpra. 
55 See Chapter 18. sec. 3. 
56 56 I. D. 38 (1936). 
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New York v. Dibble,57 where the Supreme Court, in upholding a 
state prohibition against trespass upon Indian lands, declared: 

The statute in question is a police regulation for the 
protection of the Indians from intrusion of the white 
people, and to preserve the peace. It is the dictate of a 
prudent and just policy. Notwithstanding the peculiar 
relation which these Indian nations hold to the Govern
m ent of the United States, the State of New York had the 
power of a sovereign over their persons and property, so 
far as it was necessary to preserve the peace of the 
Commonwealth, and protect these feeble and helpless 
bands from imposition .and intrusion. The power of a 
State to make such regulations to preserve the peace of the 
com·munity is absolute, and has never been surrendered. 
The act is therefore not contrary to the Constitution of 
the United States. (P. 370.) 

"Indian country," 63 and "transaction of federal concern." 64 But 

these are questions elsewhere treated,65 and the views above 

expressed on the various combinations of factors necessary to 

support state jurisdiction on Indian matters are probably as 

close to the actual decisions as any simple scheme can come. 

The foregoing sections may be summarized in two propositions : 

(1) In matters involving only Indians on an Indian res
ervation, the state has no jurisdiction in the ab
sence of specific legislation by Congress. 

(2) In all other cases, the state has jurisdiction unless 
there is involved a subject matter of special fed
eral concern. 

Other cases have applied this rule to state laws forbidding sale effect that these Indians having been recognized and treated by the 
Federal Government as a tribe must be regarded as such. For a more 

of liquor to Indians,
58 

and to other protective and ancillary extended discussion of tribal existence and its termination see Chapter 
legislation. 69 14, sees. 1 and 2. On the right of expatriation see Chapter 8, sec. 

F. NON-INDIAN IN INDIAN COUNTRY ENGAGED IN 
NON-FEDERAL TRANSACTION 

The mere fact that the locus of an event is on an Indian 
reservation does not prevent the exercise of state jurisdiction 
where the parties involYed are not Indians and the subject 
matter of the transaction is not of federal concern. Thus, it 
has been held that murder of a non-Indian by a non-Indian on 
an Indian reservation, in the absence of express federal legis
lation to the contrary, is a matter of exclusive state jurisdic
tion.60 . Likewise the validity of state taxation of personalty 
of a non-Indian within Indian country has been sustained.61 

G. SUMMARY 

The rules applicable to each of the foregoing types of situa
tions are not established beyond the possibility of doubt, and 
they leave much room for debate in· defining the three factors 
in terms of which these rules have been formulated: "Indian," 62 

57 21 How. 366 (1858). See Chapter 15, sec. lOC. 
5~ State v. Kenney, 145 Pac. 450 (Wash. 1915) ; State v. Mamlock, 

58 Wash. 631, 109 Pac. 47 (1910). 
59 See State v. Wolj, 145 N. C. 440, 59 S. E'. 40 (1907) (upholding 

state law requiring school attendance of Eastern Cherokee Indians), 
commented on in Note, Ann. Cas. 1915D, 371. 

oo United States v. McBratney, 104 U. S. 621 (1881) ; Draper v. 
United States, 164 U. S. 240 (1896) ; and see Chapter 7, sec. 9 and 
Chapter 18, sec. 6. 

61 Thomas v. Gay, 169 U. S. 264 (1898). And see Chapter 13, sec. 4. 
62 The definition of "Indian" is considered in Chapter 1, sec. 2. On 

the question of the applicability of state laws, special importance 
should be assigned to the cases which suggest that when tribal exist
ence ceases, Indians cease to be under federal jurisdiction and become 
subject to state control. 

See opinion of Mr. Justice Johnson in Fletcher v. Peck, 6 Cranch. 
87, 146 (1810), and opinion of Mr. Justice McLean in Worcester v. 
Georgia, 6 Pet. 515, 580 (1.832). See also Scott v. Sanford, 19 How. 
393 (1857), where the Supreme Court, with reference to the Indians, 
said: 

* • * and if an individual should leave his nation or tribe, 
and take up his abode among the white population, be would be 
entitled to all the rights and privileges which would belong to 
an emigrant from any other foreign people. (P. 404.) 

See also dicta in The Cherokee Trust Funds, 117 U. S. 288, 309 (1886) 
to the effect that the so-called Eastern Band of Cherokee Indians who 
separated themselves from the main body of the Cherokee Nation in 
its migration to the West, became "bound" to the state laws of North 
Carolina. See also and cf. Unite(] States v. Boyd, 83 Fed. 547 (C. C. A. 
4, 1897) ; United States v. Wright, 53 F. 2d 300 (C. C. A. 4, 1931) ; 
and United States v. Colvard, 89 F. 2d 312 (C. C. A. 4, 1937), to the 

267785-41--10 

10B(1). 
Also see EaJ parte Kenyon, 14 Fed. Cas. No. 7720 (C. C. W. D. Ark., 

1878) : 
• • * When the members of a tribe of Indians scatter them
selves among the citizens of the United States, and live among 
the people of the United States, they are merged in the mass of 
our. people, owing complete allegiance to the government of the 
Umted States and of the states where they may reside, and, 

equally with the citizens of the United States and of the several 
states, subject to the jurisdiction of the courts thereof. Ea; parte 
Reynolds [Case No. 11,719] ; United States v. Elm [Id. 15,048] 
• * * opinion by Wallace, J. (Senate Report 268, 41st Cong. 
3d sess.) p. 11 ; 2 Story Const. § 1933, Dred Scott v. Sandford, 19 
How. [60 U. S.] 404. 

And see cases collected in Note 13 Ann. Cas. 192,193. 
A unique situation exists with respect to the Sac and Fox Indians of 

Iowa. The State of Iowa, which had exercised jurisdiction over these 
Indians and which held title to their land in trust for them, trans
ferred to the Federal Government "exclusive jurisdiction of the Sac 
and Fox Indians residing in Iowa and retaining the tribal relation, 
and of all other Indians dwelling with them * * *." (Act of Febru
ary 14, 1896, Acts 26th General Assembly, p. 114.) The state, however, 
reserved from such transfer jurisdiction of crimes against the state 
laws committed within the reservation by Indians or others. In Peters 
v. Malin, 111 Fed. 244 (C. C. Iowa, 1901) it was held that this reserva
tion of authority in the state did not affect the exclusive jurisdiction of 
the Federal Government over the relation of the Indians among them
selves. See, on this question, Memo. Sol. I. D. June 15, 1940. 

Also see In re Now-ge-zhuck, 69 Kans. 410, 76 Pac. 877 (1904) ; State 
v. Big Sheep, 75 Mont. 219, 243 Pac. 1067 (1926) ; State v. Williams, 
13 Wash. 335, 43 Pac. 15 (1895); State v. Howard, 33 Wash. 250, 74 
Pac. 382 (1903) ; State v. Nimrod, 30 S. D. 239, 138 N. W. 377 (1912). 

Indians residing in Maine, while they have a communal organization 
for tenure of property and local affairs, are deemed by the courts of 
the state to be without political organization and to be subject, like 
other individuals, to game laws of the state. State v. Newell, 84 
Maine 465, 24 Atl. 943 (1892). 

It was believed at one time that the grant of citizenship to individual 
Indians, whether by an act of Congress or by the provisions of a 
treaty, bad the effect of terminating tribal relations, placing the Indians 
beyond the power of Congress, and subjecting them to state jurisdiction. 
This view was taken by the United States Supreme Court in the famous 
case, Matter of Hetr, 197 U. S. 488 (1905). Later, however, this ruling 
was ignored in Hallowell v. United States, 221 U. S. 317 (1911) and 
United States v. Sandoval, 231 U. S. 28 (1913), and finally expressly 
overruled in United States v. Nice, 241 U. S. 591 (1916). See, in this 
connection, Chapter 8, sees. 2C and 10B(1). 

sa See Chapter 1, sec. 3 ; Chapter 18, sec. 2. 
6* See Chapter 13, sec. lA; Chapter 14, sec. 7. As noted in the dis

cussion above, the term "transactions of federal concern" is used to 
cover matters over which the power of the Federal Government has 
been exercised, whether through legislation, through authorized admin
istrative action, or in any other valid manner. The content of the 
term is tberl;fore to be found in the materials discussed in various other 
chapters, particularly Chapters 5, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
and 19. 

65 See fns. 62, 63, and 64, su.pra. 
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SECTION 1. INTRODUCTION 

The Indian's right of self-government is a right which has 
been consistently protected by the courts, frequently recognized 
and intermittently ignored by treaty~makers and legislators, and 
very widely disregarded by administrative officials. That such 
rights have been disregarded is perhaps due more to lack of 
acquaintance with the law of the subject than to any drive for 
increased power on the part of administrative officials. 

The most basic of all Indian rights, the ri-ght of self-govern
ment, is the Indian's last defense against administrative oppres
sion, for in a realm where the states are powerless to govern 
and where Congress, occupied with more pressing national 
affairs, cannot govern wisely and well, there remains a large 
no-man's-land in which government can emanate only from offi
cials of the Interior Department or from the· Indians them
selves. Self-government is thus the Indians' only alternative to 
rule by a government department. 

tribal membership, to regulate domestic relations of members, 
to prescribe rules of inheritance, to levy taxes, to regulate 
property within the jurisdiction of the tribe, to control the con
duct of members by municipal legislation, and to administer 
justice. 

Perhaps the most basic principle of all Indian law, supported 
by a host of decisions hereinafter analyzed, is the principle that 
those powers which are lawfully vested in an Indian tribe a1·e 
not, in general, delegated powers granted by express acts of 
Congress, but rather inherent powers of a limited sover eignty 
which has never been extinguished.- Each Indian tribe begins 
its relationship with the Federal Government as a sovereign 
power, recognized as such in treaty and legislation. The powers 
of sovereignty have been limited from time to time by special 
treaties and laws designed to take from the Indian tribes control 
of matters which, in the judgment of Congress, these tribes 
could no longer be safely permitted to handle. The statutes 

Indian self-government, tl.e decided cases hold, includes the of Congress, then, must be examined to determine the limitations 
power of an Indian tribe to adopt and operate under a form of of tribal sovereignty rather than to determine its sources or its 
government of the Indians' choosing, to define conditions of positive content. What is not expressly limited remains within 

~ This chapter is so largely based upon the opinion of Solicitor Margold, 
Powers of Indian Tribes (Op. Sol. I. D., M.27781, October 25, 1934, 55 
I. D. 14), and on the article of F. S. Cohen, Indian Rights and the Federal 
Courts (1940), 24 Minn. L. Rev. 145, that quotation marks have been 
dispensed with, as superfluous, in incorporating considerable portions of 
these works in the present chapter. 

the domain of tribal sovereignty. 
The acts of Congress which appear to limit the powers of an 

Indian tribe are not to be unduly extended by doubtful infer-
ence.2 

"See In ·re Jllay(ield, Petitioner, 141 U. S. 107, 115, 116 (1891). 

SECTION 2. THE DERIVATION OF TRIBAL POWERS 

From the earliest years of the Republic the Indian tribes have 
been recognized as "distinct, independent, political communi
ties," 3 and, as such, qualified to exercise powers of self-govern
ment, not by virtue of any delegation of powers from the Federal 
Government, but rather by reason of their original tribal sov
ereignty. Thus treaties and statutes of Congress have been 
looked to by the courts as limitations upon original tribal puwers, 
or, 3:t most, evidences of recognition of such powers: rather than 
as the direct source of tribal powers. This is but an application 
of the general principle that "It is only by positive enactments, 

a Worcester v. Georgia, 6 Pet. 5115, 559 (1832). 
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e'en in the case of conquered and subdued nations, that their 
lnws are changed by the conqueror." 4 

In point of form it is immaterial whether the powers of an 
Indian tribe are expressed and exercised through customs handed 
down by word of mouth or through written constitutions and 
statutes. In either case the laws of the Indian tribe owe their 
force to the will of the members of the tribe. 

4 Wall v. Williamson, 8 Ala. 48, 51 (lP-45) , upnolding tribal law of 
divorce. And see Wharton, Conflict of Laws (3d ed. 1905) , vol. 1, sec. 9; 
Wheaton, Elements of International Law (5th ed. by Phillipson, 1916) 
66-68. 
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The earliest complete expression of these principles is found 
in the case of Worcester v. Georgia." In that case the State of 
Georgia, in its attempts to destroy the tribal government of the 
Cherokees, bad imprisoned a white man living among the 
Cherokees with the consent of the tribal authorities. The 
Supreme Court of the United States held that his imprisonment 
was in violation of the Constitution, that the state bad no right 
to infringe upon the federal power to regulate intercourse with 
the Indians, and that the Indian tribes were, in effect, subjects 
of federal law, to the exclusion of state law, and entitled to exer
cise their own inherent rights of sovereignty so far as might be 
consistent with such federal law. The court declared, per 
Marshall, C. J.: 

The Indian nations had alwa ys been considered as 
distinct, independent, political communities, * * * 
(P. 559.) 

* * * * * 
* * and the settled doctrine of the law of nations is, 
that a weaker power does not surrender its independ
ence- its right to self-government- by associating with a 
stronger, and taking its protection. A weak state, in 
order to provide for its safety, may place itself under the 
protection of one more powerful, without stripping itself 
of the right of government, and ceasing to be a state. 
Examples of this kind are not wanting in Europe. "Trib
u tary and feudatory states," says Vattel, "do not therby 
cease to be sovereign and independent states, so long as 
self-government, and sovereign and independent author
ity, are left in the administration of the state." At the 

·present day, more than one state may be considered as 
holding its right of self-government under the guarantee 
and protection of one or more allies. 

The Cherokee nation, then, is a distinct community, 
occupying its own territory, with boundaries accurately 
described, in which the laws of Georgia can have no force, 
and which the citizens of Georgia have no right to enter, 
but with the assent of the Cherokees themselves, or in 
conformity with treaties, and with the acts of congress. 
The whole intercourse between the United States and this 
nation, is, by 011r constitution and laws, vested in the 
government of the United States. The act of the state of 
Georgia, under which the plaintiff in error was prose
cuted, is, consequently void, and the judgment a nullity. 
* * * (P. 560.) 

John Marshall's analysis of the basis of Indian self-govern
ment in the law of nations bas been consistently followed by the 
courts for more than a hundred years. The doctrine set forth 
in this opinion bas been applied to an unfolding series of new 
problems in scores of cases that have come before the Supreme 
Court and the inferior federal courts. The doctrine has not 
always been so highly respected in state courts and by admin
istrative authorities. It was of the decision in Worcester v. 
Georgia that President Jackson is reported to have said, "John 
Marshall bas made his decision; now let him enforce it." 6 As a 
matter of history, the State of Georgia, unsuccessful defendant 
in the case, never did carry out the Supreme Court's decision, 
an<l the "successful" plaintiff, a guest of the Cherokee Nation, 
continued to languish in a Georgia prison, under a Georgia law 
which, according to the Supreme Court decision, was nncon
stitutional. 

The case in which the doctrine of Indian self-government was 
first established bas a certain prophetic character. Administra
tive officials for a century afterwards continued to ignore the 
broad implications of the judicial doctrine of Indian self-govern
ment. But again and again, as cases came before the federal 
courts, administrative officials, state and federal, were forced 
to reckon with the doctrine of Indian self-government and to 
surrender powers of Indian tribes which they sought to usurp. 

6 6 Pet. 515 (1832). 
6 Greeley, American Conflict (1864), vol. 1, p. 106. 

Finally, after 101 years, there appeared an administration that 
accepted the logical implications of Indian self-governmene 

The whole courf.~e of judicial decision on the nature of Indian 
tribal powers is marked by adherence to three fundamental 
principles : ( 1) An Indian tribe possesses, in the first instance, 
all the powers of any sovereign state. (2) Conquest renders the 
tribe subject to tl1e legislative power of the United States and, 
in substance, terminates the external powers of sovereignty of 
the tribe,8 e. g., its power to enter into treaties with foreign 
nations, but does not by itself affect the internal sovereignty of 
the tribe, i. e., its powers of local self-government. (3) These 
povvers are subject to quali:{ication by treaties and by express 
legislation of Congress,9 but, save as tJ:us expressly qualified, 
full powers of internal sovereignty are vested in the Indian tribes 
and in their duly constituted organs of government. 

A striking affirmation of these principles is found in the case 
of Talton v. Mayes.10 The question was presented in that case 
whether the Fifth Amendment of the Federal Constitution oper
ated as a limitation upon the legislation of the Cherokee Nation. 
A law of the Chf'rokee Nation authorized a grand jury of five 
persons to institute criminal proceedings. A person indicted 
upon this procedure and held for trial in the Cherokee courts 
sued out a writ of habeas corpus, alleging that the law in question 
violated the Fifth Amendment to the Constitution of the United 
States, since a grand jury of five was not a grand jury within 
the contemplation of the Fifth Amendment. The Supreme Court 
held that the Fifth Amendment applied only to the acts of the 
Federal Government; that the sovereign powers of the Cherokee 
Nation, although r·ecognized by the Federal Government, were 
not created by the Federal Government ; and that the judicial 
authority of the Cherokees was, therefore, not subject to the 
limitations imposed by the Bill of Rights: 

The question, therefore, is, does the Fifth Amendment 
to the Constitution · apply to the local legislation of the 
Cherokee nation so as to require all prosecutions for 
offences committed against the laws of that nation to be 
initiated by a grand jury organized in accordance with 
the provisions of that amendment. The solution of this 
question involves an inquiry as to the nature and origin 
of the powe:r of local government exercised by the Chero
kee nation and recognized to exist in it by the treaties 
and statutes above referred to. Since the case of Barron 
v. Baltimore, 7 Pet. 243:, it has been settled that the Fifth 
Amendment to the Constitution of the United States is 
a limitation only upon the powers of the General Govern
ment, that is, that the amendment operates solely on the 
Constitutiou itself by qualifying the powers of the Na
tional Government which the Constitution called into 
being. * * * 

The case in this regard therefore depends upon whether 
the powers of local government exercised by the Cherokee 

7 The most comprehensive piece of Indian legislation since the Act of 
June 30, 1834, 4 Stat. 735, is the Act of June 18, 1934, 48 Stat. 984, 
25 U. S. C., 461-479, entitled "An Act to conserve and develop Indian 
lands and resources ; to extend to Indians the right to form business 
and other organiz.ations; to establish a credit system for Indians; to 
grant certain rights of home rule to Indians; to provide for vocational 
education for Indians ; and for other purposes," and commonly known 
as the Wheeler-Howard Act or Indian Reorganization Act. Since its 
enactment, this statute has been amended in minor particulars (Act of 
June 15, 1935, 49 Stat. 378, 25 U. S. C. 478a, 478b; Act of August 12, 
1935, sec. 2, 49 Stat. 571, 596, 25 U. S. C. 475a; Act of August 28, 1937, 
50 Stat. 862, 25 U. S. C. 463--463c), and its more important provisions 
have been extended to Alaska (Act of May 1, 1936, 49 Stat. 1250, 48 
U. S. C. 362) and Oklahoma (Act of June 26, 1936, 49 Stat. 1967, 
25 u. s. c. 501-509). 

8 Certain external powers of sovereignty, such as the power to make 
war and the power to make treaties with the United States, have been 
recognized by the Federal Government. See Chapter 14, sec. 3. 

9 See for example, Bell v. Atlantic & P.R. Co., 63 Fed. 417 (C. C. A. 8, 
1894). And see Chapter 5, sec. 6. 

10163 u. s. 376 (1896). 
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nation are Federal powers created by and springing from 
the Constitution of the United States, and hence con
trolled by the Fifth Amendment to that Constitution, or 
whether they are local powers not created by the Consti
tution, although subject to its general provisions and the 
paramount authority of Congress. The repeated adjudi
cations of this court have long since answered the former 
question in the negative. * * * 

* * 
True it is that in many adjudications of this court the 

fact bas been fully recognized, tba t although possessed 
of these attributes of local self-government, when exer
cising their tribal functions, all such rights are subject 
to the supreme legislative authority of the United States. 
Cherokee Nation v. Kansas Railway Co., 135 U.S. 641, 
where the cases are fully reviewed. But the existence 
of the right in Congress to regulate the manner in which 
the local powers of the Cherokee nation shall be exer
cised does not render such local powers Federal powers 
arising from and created by the Constitution of the United 
States. It follows that as the powers of local self govern
ment enjoyed by the Cherokee nation existed prior to 
the Constitution, they are not operated upon by the Fifth 
Amendment, which, as we have said, bad for its sole 
object to control the powers conferred by the Constitution 
on the National Government. * * * (Pp. 382-384.) 

The decision in Talton v. Mayes does not mean that Indian 
tribes are not subject to the Constitution of the United States. 
It remains true that an Indian tribe is subject to the Federal 
Constitution in the same sense that the city of New Orleans, for 
instance, is subject to the Federal Constitution. The Federal 
Constitution prohibits slavery absolutely. This absolute pro
hibition applies to an Indian tribe as well as to a municipal 
government and it has been held that slave-holding within an 
Indian tribe became illegal with the passage of the Thirteenth 
Amendment.u It is, therefore, always pertinent to ask whether 
an ordinance of a tribe conflicts with the Constitution of the 
United States.12 Where, however, the United States Constitu
tion levies particular restraints upon federal courts or upon 
Congress, these restraints do not apply to the courts or legisla
tures of the Indian tribes.13 Likewise, particular restraints 
upon the states are inapplicable to Indian tribes. 

It has been held that the guaranty of religious liberty in the 
First Amendment of the United States Constitution does not 
protect a resident of New Orleans from religious oppression by 
municipal authorities.14 Neither does it protect the Indian 
against religious oppression on the part of tribal authorities. 
As the citizen of New Orleans must write guaranties of religious 
liberty into his city charter or his state constitution, if he de
sires constitutional protection in this respect, so the :rp.embers of 
an Indian tribe must write the guaranties they desire into tribal 
constitutions. In fact, many ti-ibes have written such guaranties 
into tribal constitutions that are now in force.15 

11 In re Sah Quah, 31 Fed. 327 (D. C. Alaska, 1886). 
12 Of. Rotr v. B ·urney, 168 U. S. 218 (1897), discussed infra, sec. 4. 
u In United States v. Seneca Nation of New York Indians, 274 Fed. 

946 (D. C. W. D. N. Y. 1921), it was held that federal courts have 
no power to set aside action of a tribal council allegedly confiscatory 
of the property rights of a member of the tribe. 

That the First Amendment guaranteeing religious liberty does not 
limit the action of a tribal council is the holding of Memo. Sol. I. D., 
August 8, 1938 (Lower Brule Sioux). 

14 Permoli v. First Municipality, 3 How. 589 (1845). 
1r. A typical Indian bill of rights is the following, taken from the 

constitution of the Blackfeet Tribe, approved December 13, 1935, by the 
Secretary of the Interior, pu"rsuant to sec. 16 of the Act of June 18, 
1934 (48 Stat. 984, 987, 25 U. S. C. 476) : 

ARTICLE VIII-BILL OF RIGHTS 

SECTION 1. Suffrage.-Any member of the Blackfeet Tribe, 
twenty-one (21) years of age or over, shall be eligible to vote at 

An extreme application of the doctrine of tribal sovereignty is 
found in the case of Em parte Crow Dog/6 in which it was held 
that the murder af one Sioux Indian by another upon an Indian 
reservation was not within the criminal jurisdiction of any 
court of the United States, but that only the Indian tribe itself 
could punish the offense. 

The contention that the United States courts bad jurisdiction 
in a case of this sort was based upon the language of a treaty 
with the Sioux, rather than upon considerations applicable 
generally to the various Indian tribes. The most important of 
the treaty clauses upon which the claim of federal jurisdiction 
was based provided : 

* * * And Congress shall, by appropriate legislation, 
secure to them an orderly government ; they shall be sub
ject to the laws of the United States, and each individual 
shall be pratected in his rights of property, person, and 
life. (P. 568.) 

Commenting upon this clause, the Supreme Court declared: 

It is equally clear, in our opinion, that the words can 
have no such effect as that claimed for them. The pledge 
to secure to these people, with whom the United States was 
contracting as a distinct political body, and orderly gov
ernment, by- appropriate legislation thereafter to be 
framed and enacted, necessarily implies, having regard 
to all the circumstances attending the transaction, that 
among the arts of civilized life, which it was the very 
purpose of all these arrangements to introduce and natu
ralize among them, was the highest and best of all, that 
of se1f-government, the regulation by themselves of their 
own domestic affairs, the maintenance of order and peace 
amang their own members by the administration of their 
own laws and customs. They were nevertheless to be sub
ject to the laws of the United States, not in the sense of 
citizens, but, as they had always been, as wards subject 
to a guardian; not as individuals, constituted members 
of the political community of the United States, with a 
voice in the selection of representatives and the framing 

any election when he or she presents himself or herself at a 
polling place within his or her voting district. 

SEC. 2. Economic rights.-All members of the tribe shall be 
accorded equal opportunities to participate in the economic 
resources and activities of the reservation. 

SEc. 3. Oivil liberties.-All members of the tribe may enjoy 
without hindrance freedom of worship, conscience, speech, press, 
assembly, and association. 

SEC. 4. Rights of accused.-Any member of the Blackfeet 
Tribe accused of any offense shall have the right to a bOnd, open 
and public hearing, with due notice of the offense charged, and 
shall be permitted to summon witnesses on his own behalf. 
Trial by jury may be demanded by any prisoner accused of any 
offense punishable by more than thirty days' imprisonment. Ex
cessive bail shall not be required and cruel punishment shall not 
be imposed. 

Twenty-one other tribal constitutions adopted prior to June 1, 1940, 
contain more or less similar guaranties, as follows: Constitution of 
the Confederated Salish and Kootenai Tribes of the Flathead Reser
vation, Article VII; Confederated Tribes of the Grand Ronde Commu
nity, Article VIII ; Hopi Tribe, Article IX ; Lower Brule Sioux Tribe. 
Article VII ; Makah Tribe, Article VII ; :Muckleshoot Indian Tribe, .Arti
cle VII; Northern Cheyenne Tribe, Article V; Papago Tribe, Article VI; 
Puyallup Tribe, Article VII; Quileute Tribe, Article VII; San Carlos 
Apache Tribe, Article VI ; Shoshone-Bannock Tribes of the Fort Hall 
Reservation, Article VII; Shoshone-Paiute Tribes of the Duck Valley 
Reservation, Article VII; Swinomish Indians of the Swinomish Reser
vation, Article VII ; Tulalip Tribes, Article VII ; Ute Indian Tribe, .Arti
cle VII ; Sac and Fox Tribe of Indians of Oklahoma, Article IX ; 
Pawnee Indians of Oklahoma, Article VII ; Caddo Indian Tribe of Okla
homa, Article X ; Confederated Tribes· of the Warm Spring~ Reserva
tion of Oregon, Article VII; Tonkawa Tribe of Indi~ns of Oklahoma, 
Article IX ; Skokomish Indian Tribe of the Skokomish Reservation, Arti
cle VII. Absentee-Shawnee Tribe of Indians of Oklahoma, Article IX; 
Alabama-Quassarte Tribal Town, Article IX; Citizen Band of Potawatomi 
Indians of Oklahoma, Article X ; Thlopthlocco Tribal Town of Oklahoma, 
Article VII ; Port Gamble Indian Community of Washington, Article V ; 
Eastern Shawnee Tribe of Oklahoma, Article IX; Shivwits Band of 
Paiute Indians of Shivwits Reservation, Utah, Article VI. 

16109 U. S. 556 (1883). Also see Chapter 18. 
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of the laws, but as a dependent community who were in 
a state of pupilage, advancing from the condition of a 
savage tribe to that of a people who, through the discipline 
of labor and by education, it was hoped might become a 
self-supporting and self-governed so-ciety. * * * (Pp. 
568-569.) 

In finally rejecting the argument for federal jurisdiction the 
Supreme Court declared : 

* * * It is a case where, against an express exception 
in the law itself, that law, by argument and inference only, 
is sought to be extended over aliens and strangers ; over 
the members of a community separated by race, by tradi
tion, by the instincts of a free though savage life, from the 
authority and power which seeks to impose upon them the 
restraints of an external and unknown code, and to subject 
them to the responsibilities of civil conduct, according to 
rules and penalties of which they could have no previous 
warning ; which judges them by a standard made by 
others and not for them, which takes no account of the 
conditions which should except them from its exactions, 
and makes no allowance for their inability to understand 
it. * * * (P. 571.) 

The force of the decision in Em parte Crow Dog was not weak
ened, although the scope of the decision was limited, by subse
quent legislation which withdrew from the rule of tribal sover
eignty- a list of 7 major crimes, only recently extended to 10.17 

Over these specified crimes jurisdiction has been vested in the 
federal courts. Over all other crimes, including such serious 
crimes as kidnaping, attempted murder, receiving stolen goods, 
and forgery, jurisdiction resides not in the courts of nation or 
state but only in the Indian tribe itself. 

We shall defer the question of the exact scope of tribal juris
diction for more detailed consideration at a later point. We are 
concerned for the present only in analyzing the basic doctrine 
of tribal sovereignty. To this doctrine the case of Ex parte 
Crow Dog contributes not only an intimation of the vast and 
important content of criminal jurisdiction inherent in tribal 
sovereignty, but also an example of the consistent manner in 
which the United States Supreme Court has opposed the efforts 
of lower courts and administrative officials to infringe upon 
tribal sovererignty and to assume tribal prerogatives without 
statutory justification. The legal powers of an Indian tribe, 
measured by the decisions of the highest courts, are far more 
extensive than tile powers which most Indian tribes have been 
actually permitted by energetic officials to exercise in their own 
right. 

The acknowledgment of tribal sovereignty or autonomy by the 
courts of the United States 18 has not been a matter of lip service 

17 See sec. 9, infra. 
1s The doctrine of tribal sovereignty is well summarized in the follow

ing passage in the case of In re Sah Quah, 31 Fed. 327 (D. C. Alaska 
1886): 

From the organization of the government to the present time, 
the various Indian tribes of the United States have been treated 
as free and independent within their respective territories, gov
erned by their tribal laws and customs, in all matters pertaining 
to their internal affairs, such as contracts and the manner of 
their enforcement, marriage, descents, and the punishment for 
criines committed against each other. They have been excused 
from all allegiance to the municipal laws of the whites as prece
dents or otherwise in relation to tribal affairs, subject, however, 
to such restraints as were from time to time deemed necessary 
for their own protection, and for the protection of the whites 
adjacent to them. Cherokee Nat. v. Georgia, 5 Pet. 1, 16, 17; 
Jackson v. Goodell, 20 Johns, 193. (P. 329.) 

And in the case of Anderson v. Mathew.s, 174 Cal. 537, 163 Pac. 902, 
905 (1917), it was said: 

* * * The Indian tribes recognized by the federal government 
are not subject to the laws of the state in which they are situated. 
They are under the control and protection of the United States, 
but they retain the right of local self-government, and they regu
late and control their own local affairs and rights of persons and 
property, except as Congress has otherwise specially provided by 
law. * * * 

See, also, to the same effect, Story, Commentaries on the Constitution 
of the United States (1891), sec. 1099; Kent, Commentaries on Americ11n 
~liW (14th ed., 1896), 383-386. 

to a venerable but outmoded theory. The doctrine has been 
followed through the most recent cases, and from time to time 
carried to new implications. Moreover, it has been administered 
by the courts in a spirit of wholehearted sympathy and respect. 
The painstaking analysis by the Supreme Court of tribal laws 
and constitutional provisions in the Cherokee Intermarriage 
Cases/9 is typical, and exhibits a degree of respect proper to the 
laws of a sovereign state. 20 

The sympathy of the courts towards the independent efforts 
of Indian tribes to administer the institutions of self-government 
has led to the doctrine that Indian laws and statutes are to 
be interpreted not in accordance with the technical rules of the 
common law, but in the light of the traditions and circum
stances of the Indian people. An attempt in the case of Ex 
parte Tiger 21 to construe the language of the Creek Constitution 
in a technical sense was met by the appropriate judicial retort : 

* * * If the Creek Nation derived its system of juris
prudence through the common law, there would be much 
plausibility in this reasoning. But they are strangers to 
the common law.22 They derive their jurisprudence from 
an entirely different source, and they are as unfamiliar 
with common-law terms and definitions as they are with 
Sanskrit or Hebrew. With them, ''to indict" is to file a 
written accusation charging a person with crime. * * * 

So, too, in the case of McCurtain v. Grady,23 the court had oc-
casion to note that: 

* * * The Choctaw constitution was not drawn by 
geologists or for geologists, or in the interest of science, 
or with scientific accuracy. It was framed by plain peo
ple, who have agreed among themselves what meaning 
should be attached to it, and the courts should give effect 
to that interpretation which its framers intended it should 
have. * * * 

The realm of tribal autonomy which has been so carefully 
respected by the courts has been implicitly confirmed by Con
gress in a host of statutes providing that various administrative 
acts of the President or the Interior Department shall be car
ried out only with the consent of the Indian tribe or its chiefs 
or council.24 

The whole course of congressional legislation with respect to 
the Indians has been based upon a recognition of tribal auton
omy, qualified only where the need for other types of govern
mental control has become clearly manifest. As was said in a 
report of the Senate Judiciary Committee in 1870: 

Their right of self-government, and to administer justice 
am·ong themselves, after their rude fashion, even to the 
extent of inflicting the death penalty, has never been 
questioned.25 

It is a fact that state governments and administrative officials 
have frequently trespassed upon the realm of tribal autonomy, 
presuming to govern the Indian tribes through state law or 
departmental regulation or arbitrary administrative fiat,26 but 
these trespasses have not impaired the vested legal powers of 
local self-government which have been recognized again and 
again when these trespasses have been challenged by an Indian 
tribe. "Power and authority rightfully conferred do not nee-

19 203 U. S. 76 (1906). And see Famous Smith v. United States, 151 
U. S. 50 (1894) ; 8 Op. A. G. 300 (1857). 

20 And see sec. 3, infra. 
21 2 Ind. T. 41, 47 S. W. 304, 305 -(1898). 
22 See Waldron v. United States, 143 Fed. 413 (C. C. S. D. 1905) ; 

Henson v. Johnson, 246 Pac. 868 (1926). 
23 1 Ind. T. 107, 38 S. W. 65, 71 (1896). 
uSee sec. 10, infra; 25 U. S. C. 130, 132, 159, 162, 184, 218, 225, 

229, 371, 397, 398, 402. These provisions are discussed later under 
relevant headings. _ 

25 Sen. Rept. No. 268, 41st Cong., 3d sess., p. 10. 
26 See Oskison, In Governing the Indian, Use the Indian! · (1917), ~a 

Case & Comment 72~. 
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essarily cease to exist in consequence of long nonuser." 27 The 
Wheeler-Howard Act/8 by affording statutory recognition of 
these powers of local self-government and administrative assist
ance in developing adequate mechanisms for such government, 
may reasonably be expected to end the conditions that have in 
the past led the Interior Department and various state agencies 
to deal with m'atters that are properly within the legal com
petence of the Indian tribes themselves.29 

27 United' States ea: rcl. Standing Bear v. Crook, 25 Fed. Cas. No. 14891 
(C. C. Neb. 1879). 

2s .Act of June 18, 1934, 48 Stat. 984, 25 U. S. C. 461 et. seq. See fn. 
7, supra. 

29 On the subordination of departmental regulations to the provisions 
of tribal constitutions, see 25 C. .B'. R. 71.4, 161.1, 171.13. .And see 
Memo. Sol. I. D., November 11, 1935 (re Grazing Regulations). 'l.'he 

Neither the allotting of land in severalty nor the granting of 
citizenship has destroyed the tribal relationship upon which 
local autonomy reBts.30 The extent, however, to which the fore
going principles may apply to scattered Indian groups which 
have never exercised powers of self-government presents ques
tions to which no authoritative answers have yet been given.31 

Secretarial order approving a tribal constitution regularly contains this 
statement: 

.All rules and regulations heretofore promulgated by the Interior 
Department or by the Office of Indian .Affairs, so far as they may 
be incompatible with any of the provisions of the said Consti
tution and Bylaws are hereby declared inapplicable to these 
Indians. 

30 See Chapter 8, sec. 2C, and Chapter 14, sees. 1, 2. 
31 See Goodrich, The Legal Status of the California Indians (1926 1, 

14 Calif. L. Rev. 83, 157. 

SECTION 3. THE FORM OF TRIBAL GOVERNMENT 

Since any group of men, in order to act as a group, mnst act 
through forms which give the action the character and authority 
of group action, an Indian tribe must, if it has any power at 
all, have the power to prescribe the forms through which its will 
may be registered. The first element of sovereignty, and the 
last which may survive successive statutory limitations of Indian 
tribal power, is the power of the tribe to determine and define 
its own form of government. Such power includes the right 
to define the powers and duties of its officials, the manner 
of their appointment or election, the manner of their removal, 
the rules they are to observe in their capacity as officials, and 
the forms and precedures which are to attest the authoritative 
character of acts done in the name of the tribe.32 

courts on many occasions, and in every case the conrts have 
held that the definition of the form of tribal government is a 
matter for the decision of the Indians themselves. 

Such a decision for example is found in the case of Pueblo of 

Snnta Rosa, v. Fal/. 34 Certain attorneys claimed to represent an 
Indian pueblo and asserted ownership of a large area which the 
Federal Government considered pnblic domain. The Indians 
themselves, appanmtly, denied the authority of the attorneys 
in qnestion to put forward such a claim, but the n ttorneys justi
fied their action or: the basis of an alleged agreement with the 
"captain" of the Pueblo. ·when the case came before the Supreme 
Conrt, that body found that according to the custom of the 

Such power also includes the power to interpret its own laws Pueblo the "captain" would have no authority to act for the 
and ordinances, which interpretations will be followed by the Pueblo iu a matter of this sort, and that such action without 
federal courtS.33 the approval of the Pueblo council would be void. On the issue 

The question of whether action taken in the name of an Indian of fact the court found: 
tribe is in truth tribal action, has been before state and federal ~' * * That Luis was without power to execute the 

papers in question, for lack of authority from the Indian 
council, in our opinion is well established. ( Pp. 319-320.) s• One of the current popular suj)erstitions about Indians is the 

notion that every Indian male over the age of 30 is either a chief or 
a "Big Chief." This superstitution is of great help to those Indians 
or pseudo-Indians who seek to earn a respectable living by selling snake 
oil to the sick, or by selling their fellow-tribesmen's land to land specu
lators or to the Federal Government, or by lecturing to women's clubs 
and congressional com~ittees, or by endowing indigent lawyers with 
tribal business. It is generally very difficult to persuade those who 
have paid for or profited by such transactions with Indian "chiefs" that 
the Indian in question was not an officer of his tribe and had no tribal 
lands, tribal suits, or tribal wisdom to give away. It is, therefore, 
a matter of some concern to an Indian tribe that it should have the 
right to define a framework of official action and to insist that acts of 
individuals and groups that do not fall within that framework are not 
acts of the tribe. This definition of a framework or government may 
take the form of a written constitution, or it may take the form of 
the British Constitution, a disorderly mass of practices shading off into 
parliamentary procedure and court etiquette but including at its core 
the essential canons that we invoke, consciously or unconsciously, to 
decide whether the acts of certain individuals are governmental or 
nongovernmental or antigovernmental. 

On the form of tribal organization, a leading authority has this to say: 
The "tribe" is something we conceive of rather chaotically. 

Yet these native peoples were as neatly and elaborately organized 
politically as many civilized peoples * • * (P. 181.) 

• * • * * 
* * * The police of the Plains tribes are, one may say, 

merely one facet of an elaborate and highly complex bureaucratic 
political organization. (P. 200.) MacLeod, Police and Punish
ill ' nt among Native Americans of the Plains ( 1!337), 28 J. Crim. 
Law and Criminology 181. 

aa Talton v. Mayes, 163 U. S. 376 (1896). This rule bas been gener
ally followed by administrative authorities. See for example Mcm•). 
Sol. I. D., July 5, 1940, holding that the choice between two reasonable 
interpretations of a provision of the Constitution of the San Carlos 
.Apache Tribe should be made by the tribe or its tribal council rather 
than by the Interior Department. 

The Supreme Court reYersed the decision of the lower court, 
which ha<1 dismissed the suit an the merits, and held: 

* * * the cause must be remanded to the court of 
first instance with directions to dismiss the bill, on the 
ground that the snit was brought by counsel without 
authority, but without prejudice to the bringing of any 
other suit hereafter by and with the authority of the 
alleged Pueblo of Santa Rasa. (P. 321.) 

Special statutes relating to particular tribes frequently desig
nate the tribal council, committee, or official who is to pass upon 

34273 U. S. 315 (1927). To the same effect, see 7 Op. A. G. 142 
(1855); Memo. Sol. I. D., March 11, 1935. 

In 5 Op . .A. G. 79 (1849), the opinion is expressed that a release to 
he executed by the "Creek Indians" would be valid "provided, that the 
chiefs and headmen executing it are such chiefs and headmen, and 
constitute the whole or a majority of the council of the Creek nation." 

In Rollins and Presbrcy v. United States, 23 C. Cis. 106 (1888), the 
court finds that a chief's authority to act in the name of the tribe has 
been established by the tacit assent of the tribe and by their acceptance 
of the benefits of his acts . 

On the general question of how a tribe may contract, see Chapter 
14,, sec. 5. 

In the case of Mt. Pleasant v. Gansworth, 271 N. Y. Supp. 78 (1934), 
it is held that the Tuscarora tribal council has never been endowed 
with probate jurisdiction, that no other body has been set up by the 
tribe to rxercise probate powers, and hence that state courts may step 
in to remedy the lack. Whether or not the final conclusion is justified, 
in the light of such cases as Patterson v. Counoil of Seneca Nation, 
245 N. Y. 433, 157 N. E. 734 (1927), the opinion of the court indicates 
at least that the limitations which a tribe may impose upon the 
jurisdiction of its own governmental bodies and ofllcers will be respected. 



THE FORM OF TRIBAl., GOVERNMENT 127 

matters entrusted to the tribe by Cougress.35 Some statutes con
fer upon the President or the Secretary of the Interior super
Yisory powers oyer certain named tribal councils. 36 Numerous 
nppropriation acts specify the tribal goYerning bo<.lie~ or utficers 
recognized by the Federal Government, in making proYisions for 
tribal approml of various expenditures or in appropriating tribal 
or federal funds for salaries o1 Indian councils, courts, or chiefs.~' 
And treaties with Indian tribes frequently declare in express 
language, or show by the manner of Indian ratification, the 
character of tribal government. 38 Other treaties guarantee that 
such tribal governments will not be subjected to state or terri
torial law.39 Other treaties guarantee to various Indian tribes 

35 Act of March 3, 1839, 5 Stat. 349 (Brothertown), R. S. § 1765-1779 ; 
Act of March 3, 1843, 5 Stat. 645 (Stockbridge) ; Act of August 6, 1846, 
9 Stat. 55 (Stockbridge) ; Act of May 23, 1872, 17 Stat. 159 (Potta
watomie and Absentee Shawnee) ; Act of August 7, 1882, 22 Stat. 349 
(Indian Territory) ; Act of March 3, 1885, 23 Stat. 340 (Umatilla) ; 
Act of October 19, 1888, 25 Stat. 608 (Cherokee) ; Act of February 23, 
1889, 25 Stat. 687 (Shoshones and Bannocks, etc.) ; Act of July 1, 1898, 
30 Stat. 567 (Seminole) ; Act of July 1, 1902, 32 Stat. 636 (Kansas) ; 
Act of June 28, 1906, 34 Stat. 539 (Osage) ; Joint Res. of March 2, 1906, 
34 Stat. 822 (Five Civilized Tribes) ; Act of FebrUary 8, 1918, 40 Stat. 
433 (Choctaw and Chickasaw) ; Act of May 14, 1926, 44 Stat. 555 (Chip
pewa) ; Act of July 2, 1926, 44 Stat. 801 (Pottawatomie) ; Act of July 3, 
1926, 44 Stat. 807 (Crow); Act of May 25, 1928, 45 Stat. 737 (Choctaw 
and Chickasaw) ; Act of March 1, 1929, 45 Stat. 1439 (Klamath) ; Act 
of March 2, 1929, 4iJ Stat. 1478 (Osage) ; Joint Res. of May 12, 1930, 
46 Stat. 268 (Yankton Sioux Tribe) ; Act of June 19, 1930, 46 Stat. 788 
(Choctaw and Chickasaw) ; Act of February 14, 1931, 46 Stat. 1105 
(Klamath) ; Act of April 21, 1932, 47 Stat. 88 (Choctaw and Chickasaw) ; 

"Act of April 25, 1932, 47 Stat. 137 (Cherokee) ; Act of April 27, 1932, 
47 Stat. 140 (Semivole) ; Act of June 6, 1932, 47 Stat. 169, (L'Anse 
Band of Lake Superior) ; Act of June 30, 1932, 47 Stat. 420 (Crow and 
Fort Peck) ; Act of June 6, 1934, 48 Stat. 910 (Quinault) ; Act of June 
19, 1935. 49 Stat. 388 (Tlingit and Haida Indians of Alaska) : Act of 
August 19, 1937, 50 Stat. 699 (Cherokee) ; Act of June 25, 1938, 52 Stat. 
1207 (Klamath). 

36 See Act of June 7, 1897, 30 Stat. 62, 84 (Five Tribes) ; Act of March 
3, 1901, 31 Stat. 1058, 1077 (Five Tribes) ; Act of June 28, 1906, 34 Stat. 
539, 545 (conferring power to remove members of Osage Council), upheld 
in United StateB ex r·el. Broten v. Lane, 232 U.S. 598 (1914). 

37 Act of June 26. 1834, 4 Stat. 68~. 685 ; Act of July 27, 1868, 15 Stat. 
198, 210, 211 ; Act of July 15, 1870, 16 Stat. 335, 359 ; Act of March 3 , 
1871, 16 Stat. 544, 560; Act of May 29, 1872, 17 Stat. 165, 189; Act of 
February 14, 1873, 17 Stat. 437, 450; Act of June 22, 1874, 18 Stat. 146, 
171 ; Act of March 3, 1875, 18 Stat. 420, 434, 444, 451 ; Act of March 3. 
1877, 19 Stat. 271, 280; Act of May 15, 1886, 24 Stat. 29, 32; Act of 
June 7, 1897, 30 Stat. 62, 84, 92; Act of March 3, 1901, 31 Stat. 1058. 
1077; Act of March 3, 1903, 32 Stat. 982, 1008; Act of June 21, 1906, 
34 Stat. 325, 342; Act of March 3, 1909, 35 Stat. 781, 805; Act of March 
3, 1911, 36 Stat. 10u8, 1065 ; Act of June 30, 1913, 38 Stat. 77; Act of 
August 1 , 1914, 38 Stat. G82; Act of May 18, 1916, 39 Stat. 123; Act 
of March 2, 1917, 39 Stat. 969 ; Act of May 25, 1918, 40 Stat. 561 ; Act 
of June 30, 1919, 4J. Stat. 3 ; Act of February 14, 1920, 41 Stat. 40!3 ; 
Act of March 3, 1921, 41 Stat. 1225; Act of May 24, 1922, 42 Stat. 552; 
Act of January 24, 1923, 42 Stat. 1174; Act of June 5, 1924, 43 Stat. 390; 
Act of March 3, 1925, 43 Stat. 1141; Act of May 10, 1926, 44 Stat. 453. 
458; Act of January 12, 1927, 44 Stat. 934, 939; Act of March 4, 1929. 
45 Stat. 1562, 1566, 1584; Act of April 22, 1932, 47 Stat. 91, 94, 112; 
Act of February 17, 1933, 47 Stat. 820, 824, 839; Act of March 2, 1934. 
48 Stat. 362, 366; Act of May 9, 1935, 49 Stat. 176, 182, 195; Act of 
June 22, 1936, 49 Stat. 1757, 1763; Act of May 9, 1938, 52 Stat. 291, 
314. 315. 

38 Treaty of August 7, 1790, with the Creek Nation, 7 Stat. 35; Treaty 
of September 14, 1816, with the Cherokee Nation, 7 Stat. 148; Treaty of 
July 8, 1817, with the Cherokee Nation, 7 Stat. 156; Treaty of February 
12, 1825, with the Creek Nation, 7 Stat. 237 ; Treaty of September 21. 
1832, with the Sac and Fox Indians, 7 Stat. 374; Treaty of April 1, 1850, 
with the Wyandot 'l'ribe, 9 Stat. 987 ; Treaty of May 10, 1854, with the 
Shawnee Indians, 10 Stat. 1053; Treaty of January 17, 1837, with the 
Choctaws and Chickasaws, 11 Stat. 573; Treaty of July 31, 1855, with 
the Ottowa and Chippewa Indians, 11 Stat. 621; Treaty of August 2. 
1855, with the Chippewa Indians, 11 Stat. 633 ; Treaty of July 19, 1866, 
with the Cherokee Nation, 14 Stat. 799 ; Treaty of June 30, 1902, with 
the Creek Tribe, 32 Stat. 500. And see United States v. Anderson, 225 
Fed. 825 (D. C. E. D. Wis. 1915). 

an Art. IV of Treaty of September 27, 1830, with the Choctaw Nation. 
7 Stat. 333, 334; Art. XIV of the Treaty ~f M~rch 24, 1832, with the 

·' the right to establish their own farm of government, appoint 
their own otticers, and administer their own laws; subject, how
c>Yer, to the legislation of the Congress of the United States 
regnlaLing trade and intercourse with the Indians." 40 Various 
other powers, including the power to pass upon various federal 
expenditures, the power to manage schools supported by the 
IT'ederal Government, the power to allot land, and the power 
lo designate missionaries to act in a supervisory capacity with 
respect to annuity distributions, are conferred or confirmed by 
special treaty provisions.41 

In accordance with the rule applicable to foreign treaties, the 
courts have repeatedly indicated that they will not go behind the 
te11ns of a treaty to inquire whether the representatives of the 
tribe accepted as such by the President and the Senate were 
proper representatives.12 

Treaties must be viewed not only as forms of exercising federal 
power, but equally as forms of exercising tribal power.4a And 
from the standpoint of tribal law, a later ordinance may supersede 
a treaty, just as a later act of Congress may supersede a treaty, 
although in either case an international liability may result.44 

Reco.e nition of tribal governments and tribal powers may be 
found not only in acts of Congress and in treaties but also in 
stnte statutes, which, when adopted with the advice and con
sent of the Indians themselves, have been accorded special 
weight.45 

Not only must officers presuming to act in the name of an Indian 
tribe show that their acts fall ·within their allotted function and 
anthorHy, bnt likewise the vrocedural formalities which tradi
tiou or or<: iuauce reqnire must be followed in executing an act 
willli11 the ndmowledged jurisdiction of the officer or set of 
officer~:'~ 

Creek Tribe, 7 Stat. 366, 368; Art. V of the Treaty of December 29, 1835, 
ZYith the Cherokee 'l'ribe, 7 Stat. 478, 481. 

40 Art. IV of the Treaty of January 15, 1838, with the New York 
Indians, 7 Stat. 550. 551. Accord: Art. 7 of the Treaty of June 22, 1855, 
with the Choctaws ilnd Chickasaws, 11 Stat. 611, 612. Of. 19 Op. A. G. 
:342 (1889) (holdin~ establishment of national bank in Creek Nation 
un:a wful). See Chapter 23, sec. 3. 

41 TrPaty of .January 31, 1786, with the Shawanoe Nation, 7 Stat. 26; 
Treaty of June 3. 1825, with the Kansas Nation, 7 Stat. 244; Treaty 
of Januar~· 24, 182G. with the Creek Nation, 7 Stat. 286; Art. VIII of 
Treaty of July 20, 1831, with the Shawnees and Senecas, 7 Stat. 351, 
3:)3; Art. VI of the Treaty of March 28, 1836, with the Ottowas and 
CllippPwas, 7 Stat. 491, 493; Art. III of the Treaty of April 23, 1836, 
with the Wyandots, 7 Stat. 502; Art. I of the Treaty of January 4, 1845, 
with the Creeks and Seminoles, 9 Stat. 821; Art. II of the Treaty of 
August 6 . 1846. with the Cherokees, 9 Stat. 871; Art. VI, of the Treaty 
of June .22, 1832, with the Ch:ckasaws, 10 Stat. 974, 975; Art. IV of 
the Treaty of March 17, 1842, with the Wyandott Nation, 11 Stat. 581, 
-~82: Art. VI and Art. VII of the Treaty of June 22, 1855, with the 
Choctaw and Chi< kasaw tribes, 11 Stat. 611, 612, 613; Art. III of the 
Treaty of February 5, 1856, with the Stockbridge and Munsee tribes, 
11 Stat. 663, 665; Art. VI of the Treaty of August 7, 1856, with Creek 
and Srminole Indians, 11 Stat. 699, 703-704; Art. V of the Treaty of 
September 24, 1857, Y>ith the Pawnee Indians, 11 Stat. 729, 731 ; Art. 
VII of the Treaty of March 12, 1858, with the Ponca Tribe, 12 Stat. 907, 
1000; Art. VII of the Treaty of May 7, 1864, with the Chippewa Indians, 
1.3 Stat. 693, 694; Art. I of the Treaty of March 21, 1866, wfth the 
Seminole Indiaus, 14 Stat. 755, 756; Treaty of April 7, 1866, with the 
Bois Forte band of Chippewa Indians, 14 Stat. 765 ; Art. XXIV of the 
Treaty of April 28, 1'866, with the Choctaw and Chickasaw Nations, H 
Stat. 769, 776- 777; Treaty of June 14, 1866, with the Creek Nation, 
14 Stat. 785 ; Treaty of July 19, 1866, with the Cherokee Nation, 14 Stat. 
799; Treaty of February 19, 1867, with the Sissiton and Warpeton bands 
of Dakota or Sioux Indians, 15 Stat. 505; Art. VIII or the Treaty of 
February 23, 1867, with the Shawnees Indians, 15 Stat. 513, 515. 

"-2 United States v. New Yo1·k Indians, 173 U. S. 464 (1899); Fellows v. 
B!aclrsmi th, 19 How. 366 (1856). See Chapter 3, sec. 1. 

43 See CLap ter 14, sec. 3. 
44 The OhiQkasaw Freedmen, 193 U. S. 115 ( 1904). See Chapter 3, sec. 1. 
4G United States ex rel. K ennerly v. Tyler, 269 U. S. 13 (1925). And see 

Chapter 3. 
4n Thus in Walker v. McLoud, 204 U. S. 302 (1907), the Supreme Court 

held invalid a claim of title under a sale by a sheritf of the Choctaw Natioll, 
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The doctrine of de facto officers has been applied to an Indian 
tribe, in accordance with the rule applied to other governmental 
agencies, so as to safeguard from collateral attack acts. and 
documents signed by officers acting under color of authority, 
though subject, in proper proceedings, to removal from office.47 

Based upon the analogy of the constitutional law of the United 
States, the doctrine has been applied to Indian statutes and con
stitutional provisions that statutes deemed by the courts to be 
violative of constitutional limitations are to be regarded as void.48 

The earlier statutes of Congress frequently recognized the au
thority of chiefs and headmen to act for a tribe.49 In conform
ity with the policy of breaking down such authority, later stat
utes frequently contemplated action by general councils open to 
all male adult members of the tribe.60 

Other congressional legislation has specifically recognized the 
propriety of paying salaries to tribal officers out of tribal funds. 61 

The power to define a form of government is one which has 
been exercised to the full, and it would be impossible within 
the compass of this chapter to analyze the forms of govern
ment that different Indian communities have established for 
themselves. Indeed, it may be said that the constitutional his
tory of the Indian tribes covers a longer period and a wider 

for the reason that the sheriff had failed to act in accordance with Choc-
taw laws governing such sales. 

In 19 Op. A. G. 179 (1888), it is held that a decree of divorce which 
has not been signed by a judge or clerk of court, as required by the laws 
of the Choctaw Nation, is invalid. 

In re Darch, 265 N. Y. Supp. 86 (1933), involves action of a special 
tribal council meeting to which only a few members of the council were 
invited. The action was declared invalid on the ground that the council's 
rules of procedure required due notice of a special meeting to be given 
to all the members of the council. Based on an analogy taken from 
corporation law, the rule was laid down that violation of this require
ment rendered the acts of the council invalid. 

In 25 Op. A. G. 308, 309, 312 (1904), it appeared that certain sums 
were to be paid to attorneys "only after the tribal authorities, thereunto 
duly and specifically authorized by the tribe, shall have signed a writing 

• *." By resolution of the tribe the business committee had been 
authorized to sign the writing in question. The signatures of the 
business committee, in the opinion of the Attorney General, met the 
statutory requirement: 

The proceedings of the council were regular, and the motions were 
carried by a sufficient number of voters, though less than a majority 
of those present. (See State v. Vanoedal, 131 Ind., 388 ; At
torney-General v. Shepard, 62 N. H. 383; and Mottnt v. Parker, 
32 N. J. Law, 341.) 

47 See No{tre v. United State.~, 164 U.S. 657 (1897) ; Seneca Nation 
of Indians v. John, 16 N.Y. Supp. 40 (1891). 

48 See WMtmire, Trustee v. Cherokee Nation, et al., 30 C. Cls. 138 
(1895); Delaware Indians v. Cherokee Nation, 38 C. Cis. 234 (1903), 
aff'd 193 U. S. 127 (1904) ; 19 Op. A. G. 229 (1889). 

40 25 u. s. c. 130: 
Withholding of moneys or goods on account of intOIDicating 

liquors. No annuities. or moneys, or goods. shall be paid or dis
tributed to Indians • • *' until the chiefs and headmen of 
the tribe shall have pledged themselves to use all their influ
ence and to make all proper exertions to prevent the introduc
tion and sale of such liquor in their country. (R. S. § 2087.} 

25 u. s. c. 132 : 
Mode of distribution of goods.-Whenever goods and merchan

dise are delivered to the chiefs of a tribe, for the tribe, such 
goods and merchandise shall be turned over by the agent or 
superintendent of such tribe to the chiefs in bulk, aud in the 
original package, as nearly as practicable, and in the presence 
of the headmen of the tribe, if practicable, to be distributed to 
the tribe by the chiefs in such manner as the chiefs may deem 
best. in tlie presence of the agent or superintendent. (R. S. 
§ 2090.) 

range of variation than the constitutional history of the colonies, 
the states, and the United States. It was some time before the 
immigrant Columbus reached these shores, according to eminent 
historians, that the first Federal Constitution on the American 
Continent was drafted, the Gayaneshagowa, or Gre3;t Binding 
Law of the Five (later six) Nations (Iroquois) .52 It was in 
tbis constitution that Americans first established the democratic 
principles of initiative, recall, referendum, and equal suffrage.53 

In this constitution, also, were set forth the ideal of the respon
sibility of governmental officials to the electorate, and the obli
gation of the present generation to future generations which 
we call the principle of conservation.54 

Between the time of the adoption of the Constitution of the 
Five Nations and the adoption by more than a hundred Indian 
tribes of written constitutions pursuant to the Act of June 18, 
1934, there is a fascinating history of political development that 
has never been pieced together.55 Students of Indian law know 
of the achievements of the Five Civilized Tribes in constitution 
making by reason of occasional 'references in the decided cases 

52 A. C. Parker, "The Com;titution of the Five Nations'' (New York 
State Museum Bulletin, No. 184). 

63 93. Whenever a specially important matter or a great emergency 
is presented before the Confederate Council and the nature of 
the matter affects the entire body of the Five Nations, threat
ening their utter ruin, then the Lords of the Confederacy 
must submit the matter to the decision of their people and the 
decision of the people shall affect the decision of the Confederate 
Council. This decision shall be a confirmation of the voice of the 
people. 

94. The men of every clan of the Five Nations shall have a 
Council Fire ever burning in readiness for a council of the clan. 
When it seems necessary for a council to be held to discuss the 
welfare of the clans, then the men may gather about the fire. 
This council shall have the same rights as the council of the 
women. 

95. The women of every clan of the Five Nations shall have a 
Council Fire ever burning in readiness for a council of the clan. 
When in their opinion it seems necessary for the interest of the 
people they shall bold a council and tlwir decision and recom
mendation shall be introduced ll<'fore the Council of Lords by the 
War Chief for its consideration. 

96. All the Clan council fires of a nation or of the Five Nations 
may unite into one general council fire, or delegates from all the 
council fires may be appointed to unite in a general council for 
discussing the interests of the people. The people shall have the 
right to make appointments and to delegate their power to others 
of their number. Wl'len their council shall bave come to a con
clusion on any matter, their decision shall be reported to the 
Council of the Nation or to the Confederate Council (as the case 
may require) by the War Chief or the War Chiefs. (The Consti
tution of the Five Nations, translated and edited by A. C. 
Parker.) 

64 28. When a candidate Lord is to be installed he shall furnish 
four strings of shells (or wampum) one span ·in length bound 
together at one end. Such will constitute the evidence of his 
pledge to the Confederate Lords that he will live according to the 
constitution of the Great Peace and exercise justice in all affairs. 

When the pledge is furnished the Speaker of the Council must 
bold the shell strings in his hand and address the opposite side of 
the Council Fire and he shall commence his address saying: "Now 
b<>hold him. He has now become a Confederate Lord. See how 
splendid l1e looks." An address may then follow. At the end 
it shall send the bunch of shPll strings to the opposite side and 
they shall be received as evidence of the pledge. Then shall the 
op~osite side say: · 

'We now do crown you with the sacred emblem of the deer's 
antl<>rs, the emblem of your Lord!lhip. You shall now become a 
mentor of the pC'ople of the Five Nations. The thickness of your 
skin shall be seven spans-which i::; to say that you shall be proof 
against anger, offensive actiOnt> and criticism. Your heart shall 
bC' filled with peace and good will and your mind filled with a 
Y<'arning for the welfare of the people of the Confederacy. With 
endless patience you shall carry out your duty and your firmness 
shall be tC'mpered with tenderness for your people. Neither anger 
nor fury shall find lodgment in your mind and all your words and 
actions shall be markpd with calm d<'liberation. In all of your 
dC'liberations in the Confederate Council, in your etforts at law 
making, in all your official acts. self interest sb!lll be cast into 
oblivion. Cast not over your shoulder behind you the warnings 
of the nephews and nieces should they chide you for any error or 
wrong you may do, but return to the way of the Great Law 

And ct. Act of June 14, 1862, sec. 3, 12 Stat. 427, 25 U. S. C. 187, R. S. which is just and right. Look aud listen for th<> welfare of the 
§ 2121. whole people and have always in view not only the present but 

• e1 296 u s 244 248 also the coming generations, even those whose faces are yet be-
60 See Klamath & Modoc Tribes v. Umted otates, · · • neath the surface of the ground-the unborn of the ·future Nation." 

(1935). (The Constitution of the Five Nations, translated and edited by 
s1 25 U. S. C. 162, after providing generally for the segregation, deposit, A. C. Parker.) 

and investment of tribal funds, contains the following qualification : 1!6 DE'sCriptive accounts of various tribal governments will be found in : 
• • • That any part of tribal funds required for support of J. J. Thompson, Law Among the Aborigines (1924), 6 Ill. L. Q. 204; 
schools or pay of tribal officers shall be excepted from segrega- Hagan, Tribal Law of the American Indian (1917), 23 Case & Com. 735; 
tion or deposit as herein authorized and the same shall be 
expended for the purposes aforesaid: • • ~ E. L. Watson, The Indian as a Lawyer (1930), 7 Dicta, No. 9, p. 10. 
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to the Cherokee, 56 Creek, 57 and Choctaw 68 constitutions. What is 
not generally known is that many other Indian tribes have 
operated under written constitutions.59 The writing of Indian 
constitutions under the Wheeler-Howard Act of June 18, 1934, 
is therefore no new thing in the legal history of this continent, 
and it is possible to hope that some of the political wisdom that 
bas already stood the test of centuries of revolutionary change 
in Indian life has been embodied in the constitutions of the hun
dred or more tribes which have been organized under that act.60 

66 Th~ constitution of the Cherokees was a wonderful adapation to the 
circumstances and conditions of the time, and to a civilization 
that was yet to come. It was framed and adopted by a people 
some of whom were still in the savage state, and the better portion 
of whom had just entered upon that stage of civilization which is 
characterized by industrial pursuits; and it was framed during 
a period of extraordinary turmoil and civil discord, when the 
. ~reater part of the Cherokee veople hail just been driven by mili
tary force from their mountains and valleys in Georgia, and been 
brought by enforced immigration into the country: of the Western 
Cherokees ; when a condition of anarchy and civil war reigned in 
the territory-a condition which was to continue until the two 

branches of the nation should be united under the treaty of 1846 
(27 C. Cls. R., 1) ; yet for more than half a century it has met the 
requirements of a race steadily advancing in prosperity and 
education and enlightenment so well that it bas needed, so far 
as they are concerned, no material alteration or amendment, and 
deserves to be c1assed among the few great works of intelligent 
statesmanship which outlive their own time and continue through 
succeeding generations to assure the rights and guide the destinies 
of men. And it is not the least of the successes of the constitu
tion of the Cherokees that the judiciary of another nation are 
able, with entire confidence in the clearness and wisdom of its 
provisions, to administer it for the protection of Cherokee citizens 
and the maintenance of their personal and political rights. Jour
neycake v. Cherokee Nation and United States, 28 C. Cis. 281, 317-
318 (1893). 

57 See Ex parte Tiger, 2 Ind. T. 41, 47 S. W. 304 (1898). 
58 See McCtlrtain v. Gratty, 1 Ind. T. 107, 38 S. W. 65o (1896). 
r;o As of December 13, 19:34, constitutions or documents in the nature 

of constitutions were recorded in the I'nterior Department for the follow
ing tribes: Absentee DPlaware; Absentee Shawnee; Annette Islands Re
serye; Blackfeet; Cherokee; Cheyenne and Arapahoe; Cheyenne River; 
Chickasaw; Chippewas of Michigan; Choctaw; Choctaw (Mississippi) ; 
Colorado River; C1·eek or Muskogee; Crow; Eastern Cherokee; Flathead; 
Fort Belknap ; Fort Bidwell ; Fort Hall ; Fort McDowell ; Fort Peck ; 
Fort Yuma; Grand Portage; Grand Ronde; Hoopa Valley; Hopi; 
Iroquois Confederacy; Kickapoo; Kiowa; Klamath; Lagunana Pueblo; 
Lovelock ; Makah ; Menominee ; Mescalero ; Mohican ; Navajo; Osage; 
Pima; Pine Ridge; Potowatomie (Kansas) ; Potowatomie (Okla.) ; Pyra
mid Lake ; Quinaielt ; Red Lake ; Rocl<Y Boy ; Rosebud ; San Carlos ; 
Seminole; Seneca (N. Y.) ; Sem'ca (Okla.) ; Shoshone-Arapahoe; Siletz; 
Sisseton ; Standing Rock ; Swinomish ; Tongue River ; Turtle Mountain ; 
Uintah and Ouray; Warm Springs; Western Shoshone; White Earth; 
Winnebago; Yakima; Yankton. 

ao As of May 15, 1940, the following tribes had adopted constitutions 
or charters under the Act of June 18, 1934, as amended: 

.Arizona.-San Carlos Apache Tribe, constitution approved January 
17, 1936; Gila River Pima-Maricopa Indian Community, May 14, 1936, 
charter ratified February 28, 1938; Fort McDowell Mohave-Apache Com
munity, November 24, 1936, charter June 6, 1938 ; Hopi Tribe, December 
19, 1936 ; Papago Tribe, January 6, 1937 ; Yavapai-Apache Indian Com
munity, February 12, 1937 ; Colorado River Indian Tribes of the Colorado 
River Reservation, Arizona and California, August 13, 1937; White 
Mountain Apache Tribe, August 26, 1938; Hualapai Tribe of the 
Hualapai Reservation, December 17, 1938; Havasupai Tribe of the 
Ilavasupai Reservation, March 27, 1939. 

Califonl-ia.-Big Valley Band of Porno Indians of the Big Valley 
Rancheria, January 15, 1936; Upper Lake Band of Porno Indians of 
the Upper Lake Rancheria, January 15, 1936 ; Me-wuk Indian Com
munity of the Wilton Rancheria, January 15, 1936 ; Tule River Indian 
Tribe, January 15, 1936 ; Tuolumne Band of Me-wuk Indians of the 
Tuolumne Rancheria, January 15, 1936, charter November 12, 1937 ; 
Fort Bidwell Indian Community, January 28, 1936; Kasbia Band of 
Porno Indians of the Stewart's Point Rancheria, March 11, 1936 ; Man
chester Band of Porno Indians of the Manchester Rancberia, March 11, 
1936, charter February 27, 1937; Covelo Indian Community, December 
16, 1936, charter November 6, 1937 ; Quechan Tribe, December 18, 1936; 
Quartz Valley Indian Community. June 15, 1939, charter March 12, 1940. 

Colorado.-Southern Ute Tribe of the Southern Ute Reservation, 
November 4, 1936, charter November 1, 1938. 

Idaho.-Shoshone-Bannock Tribes of the Fort Hall Reservation, April 
30, 1936, charter April 17, 1937. 

Iotea.-Sac and Fox Tribe of the Mississippi in Iowa, December 20, 
~9~7. 

While the Act of June 18, 1934,61 had little or no effect upon 
the substantive powers of tribal self-government vested in the 

Kansas.-Iowa Tribe in Nebraska and Kansas, February 26, 1937, 
charter June 19, 1937 ; Kickapoo Tribe in Kansas, February 26, 1937, 
charter .Tune 19, 1937; Sac and Fox Trille of Missouri, March 2, 1937, 
charter June 19, 1937. 

Michigan.-Hannahville Indian Community, July 23, 1936, charter 
.August 21, 1937; Bay Mills Indian Community, November 4, 1936, 
charter November 27, 1937; Keweenaw Bay Indian Community, Decem
ber 17, 1936, charter July 17, 1937; Saginaw Chippewa Indian Tribe 
of Michigan, May 6, 1937, charter August 28, 1937. 

Minnesota.-Lower Sioux Indian Community in the State of Minne
sota, June 11, 1936, charter July 17, 1937; Prairie Island Indian 
Community in the State of Minnesota, June 20, 1936, charter July 23, 
1937; Minnesota Chippewa Tribe, July 24, 1936, charter November 
13, 1937 . 

Montana.-Confederated Salish and Kootenai Tribes of the Flathead 
Reservation, October 28, 1935, charter April 25, 1936 ; Chippewa Cree 
Tribe of the Rocky Boy's Reservation, November 2~. 1935, charter July 
25, 1936; Northern Cheyenne Tribe, November 23, 1935, charter Novem
ber 7, 1936; Blackfeet Tribe of the Blackfeet Indian Reservation, 
December 13, 1935, charter August 15, 1936 ; Fort Belknap Indian 
Community, December 13, 1935, charter August 25, 1937. 

Nebraska.-Omaha Tribe of Nebraska, March 30, 1936, charter 
.August 22, 1936 ; Ponca Tribe of Native Americans, Aprjl 3, 1936, 
charter August 15, 1936; Santee Sioux Tribe of Nebraska, April 3, 1936, 
charter August 22, 1936; Winnebago Tribe of Nebraska, April 3, 1936, 
charter August 15, 1936. 
Nevada.-R~no-Sparks Indian Colony, January 15, 1936, charter 

J'anuary 7, 1938; Pyramid Lake Paiute Tribe, January 15, 1936, charter 
November 21, 1936; Washoe Tribe, January 24, 1936, charter February 
27, 1937; Shoshone-Paiute Tribes of the Duck Valley Reservation, April 
20, 1936, charter August 22, 1936 ; Fort McDermitt Paiute and Shoshone 
Tribe, July 2, 1936, charter November 21, 1936; Yerington Paiute Tribe, 
January 4, 1937, charter April 10, 1937 ; Walker River Paiute Tribe 
March 26, 1937, charter May 8, 1937; Te-Moak Bands of Wester~ 
Shoshone Indians, August 24, 1938, charter December 12, 1938 ; Yomba 
Shoshone Tribe, December 20, 1939, charter December 22, 1939. · 

New Mexico.-Pueblo of Santa Clara, December 20, 1935; Apache 
'rribe of the Mescalero Reservation, March 25, 1936, charter August 1, 
1936 ; Jicarma Apache Tribe of New Mexico, August 4, 1937, charter 
September 4, 1937. 

North Dakota.-Tbree Affiliated Tribes of the Fort Berthold Reserva
tion, June 29, 1936, charter April 24, 1937. 

Oregon.-Confederated Tribes of the Grande Ronde Community, May 
13, 1936, charter August 22, 1936; Confederated Tribes of the Warm 
Springs Reservation, February 14, 1938, charter April 23, 1938. 

South Dakota.-Lower Brule Sioux Tribe, November 27, 1935, charter 
.July 11, 1936 ; Rosebud Sioux Tribe, December 20, 1935, charter March 
16, 1937; Cheyenne River Sioux Tribe, December 27, 1935; Oglala 
Sioux Tribe of the Pine Ridge Reservation, January 15, 1936; Flandreau 
Santee Sioux Tribe, April 24, 1936, charter October 31, 1936. 

Texas.-Alabama-Coushatta Tribes of Texas, August 19, 1938, charter 
October 17, 1939. 

Utah.-Ute Indian Tribe of the Uintah and Ouray Reservation, Janu
ary 19, 1937, charter August 10, 1938; Shivwits Band of Paiute Indians 
of the Shivwits Reservation, March 21, 1940. 

1Vashington.-Tu1alip Tribes, January 24, 1936, charter October 3, 
1936 : Swinomish Indian Tribal Community, January 27, 1936, chartPr 
July 25, 1936; Puyallup Tribe, May 13, 1936; Muckleslloot Indian Tribe, 
May 13, 1936, charter October 31, 1936; Makah Indian Tribe May 16 
1936, charter February 27, 1937; Quileute Tribe of the Quiieute Res~ 
ervation, November 11, 1936, charter August 21, 1937 ; Skokomi~h 
Indian Tribe of the Skokomish Reservation, May 3, 1938, charter July 
22, 1939; Kalispel Indian Community of the Kalispel Reservation, March 
24, 1938, charter May 28, 1938 ; Port Gamble Indian Community, 
September 7, 1939. 

Wisconsin.-Red Cliff Band of La.ke Superior Chippewa Indians, June 
1, 1936, charter October 24, 1936 ; Bad River Band of the Lake Superior 
Tribe of Chippewa Indians of the State of Wisconsin, June 20, 1936, 
charter May 21, 1938; Lac du Flambeau Band of Lake Superior Chippewa 
Indians of Wisconsin, August 15, 1936, charter May 8, 1937 ; Oneida 
Tribe of Indians of Wisconsin, December 21, 1936, charter May 1, 1937 ; 
Forest County Potawatomi Community, February 6, 1937, charter 
October 30, 1937; Stockbridge-Munsee Community, November 18, 1937, 
charter May 21, 1938; Sokaogon Chippewa Community, November Q~ 
1938, charter October 7, 1939. 

61 48 Stat. 984, 25 U. S. C. 461, et. seq. 
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various Indian tribes,62 it did bring about the regularization of 
the procedures of tribal government and a modification of the 
relations of the Interior Department to the activities of tribal 
government. Section 16 of the Act of June 18, 1934,63 established 
a basis for the adoption of tribal constitutions approved by the 
Secretary of the Interior, which could not thereafter be changed 
except by mutual agree~ent or by act of Congress. This section 
was explained in a circular letter of the Commissioner of Indian 
Affairs sent out almost immediately after the approval of the 
Act of June 18, 1934, in the following terms: 

SEc. 16. Tribal Organization.-

Under this section, any Indian tribe that so desires 
may organize and establish a constitution and by-laws for 
the management of its own local affairs. 

Such con:o;titutiou and by-laws become effective when rati
fied by a majority of all the adult members of the tribe,64 

or the adult Indians r-esidh1g on the reservation, at a special 
election. It will be the duty of the Secretary of the Inte
l'ior to call such a special election when any responsible 
r roup of Indians has prepared and submitted to him a 
proposed constitution and by-laws which do not violate 
any Federal Law, and are fair to all the Indians concerned. 
When such a special election has been called, all Indians 
who are members of the tribe, or residents on the reser
vat~on if the constitution is proposed for the entire reser
vation, will be entitled to vote upon the acceptance of the 
constitution. * * * If a tribe or reservation adopts 
the constitution and by-laws in this manner, such consti
tution and by-laws may thereafter be amended or entirely 
revoked only by the same process. 

The powers which may be exercised by an Indian tribe 
or tribal council include all powers which may be exer
cised by such tribe or tribal council at the present time, 
and also include the right to employ legal counsel (sub
ject to the approval of the Secretary of the Interior with 
respect to the choice of counsel and the fixing of fees), the 
right to exercise a veto power over any disposition of tribal 
funds or other assets, the right to negotiate with Federal, 
State and local governments, and the right to be advised 
of all appropriation estimates affecting the tribe, before 
such estimates are submitted to the Bureau of the Budget 
and Congress. 

The following Indian groups are entitled to take ad
vantage of this section: Any Indian tribe, band, or pueblo 
in the United States ( outsi.de of Oklahoma) or Alaska, 
and also any group of Indians who reside on the same res
ervation, whether they are members of the same tribe 
or not. 

The constitutions adopted pursuant to this section and those 
ndopted pursuant to similar pr~)Visions of law applicable to 
Alaska 65 and Oklahoma 66 vary considerably with respect to the 

02 See Memo. Sol. I. D., March 25, 1939. Undoubtedly, the act had 
:;:orne effect upon the attitude of administrative agencies towards pow
f'l'S which had been theoretically vested in Indian tribes but frequently 
ignored in practicf'. See, for instance, decision of the ComptroUer 
General A-86599, June 30, 1937, upholding tribal power to collect rent
als from tribal land and declaring: 

* * * having in view the broad purposes of the act, as shown 
by its legislative history, to extend to Indians the fundamental 
I'lghts of political liberty and local self-government, and there 
having been shown the fact that some of the power so granted 
by the new act would require the use of tribal funds for their 
accompliRhment-being necessary incidents of such powecs
and the further fact that the act of June 25, 1936, 49 Stat. 1928, 
provides tbat section 20 of the Permanent Appropriation Repeal 
Act, 48 Stat. 1233, shall not apply to funds held in trust for 
individual Indians, associations of individual Indians. or for 
Indian corporations chartered under the act of Jnne 18, 1934, 
this office would not be required to object to the procedures sug
gested in your memorandum for the handling of tribal funds of 
Indian tribes organized pursuant to the sa:d act of June 18, 1934. 

sa 48 Stat. 984, 987, 25 U. S. C. 476. 
04 This rule was modified by the .Act of June 15, 1935, sec. 1, 49 Stat. 

378, 25 U. S. C. 478a, which substituted tLe requirement of majority 
vote of those voting in an election where 30 percent of the eligible 
voters cast ballots. 

6" See Chapter 21, sec. 9. 
oe For a list of Oklahoma constitutions and charters, see Chapter 23, 

sec. 13. 

form of tribal government, ranging froin ancieut and primitive 
forms in tribes where such forms have been perpetuated, to models 
based upon progressive white communities. 

The powers of self-government vested in these various tribes 
likewise vary in accordance with the circumstances, experience, 
and resources of the tribe:U7 The extent to which tribal powers 
are subject to departmental review is again a matter on which 
tribal constitutions differ from each other. 

The procedure by which tribal ordinances are reviewed, where 
such review is called for, is a matter which in nearly all tribal 
constitutions has been covered in substantially identical terms. 
A typical provision is that of the constitution of the Blackfeet 
Tribe,68 which reads as follows: 

ARTICLE vi. PowERs oF THEJ CouNciL 

* * * 
SEc. 2. Mannm· of 1·eview.-Any resolution or ordinance 

which, by the terms of this constitution, is subject to re
view by the Secretary of the Interior, sball be presented 
to the superintendent of the reservation, who shall, within 
ten (10) days thereafter, approve or disapprove the same. 
If the superintendent shall approve any ordinance or reso
lution, it shall thereupon become effectiYe, but the super
intendent shall transmit a copy of the same, bearing his 
endorsement, to the Secretary of the Interior, who may, 
within ninety (90) days from the date of enactment, re
scind the said ordinance or resolution for any cause, by 
notifying the tribal council of such decision. If the su
perintendent shall refuse to approve a11y resolution or 
ordinance submitted to him, within ten (10) days after 
its enactment, he shnll adyise the ·Btarkfeet 'l'rilJal Busi
nes:-; Council of his reason thereof. If the~e reasons ap
pear to the council insufficient, it may, by a majority vote, 
refer the ordinance or resolution to the Secretary of the 
Interior, who mny, within ninety (90) days from the date 
of its enactment, approve the same in writing, whereupon 
the said ordinance or resohition shall become effective. 

Under the procedure thus established, positive action is re
quired to validate an ordinance that is subject to departmental 
review. Failure of the superintendent to act within the pre
scribed period operates as a Yeto.69 Failure of the superintend
ent or other departmental employees to act promptly in trans
mitting to the Secretary an ordinance validly submitted and 
approved does not extend the period allowed for secretarial 
veto.70 On the other hand, where a superintendent vetoes an 
ordinance, failure of the tribe to act in accordance with the pre
scribed procedure of referring the ordinance, after a new vote. 
to the Secretary of the Interior, will preclude validation of the 
ordinance. 71 i ~ 11/IJ 

Secretarial review of tribal ordinances, like Presidential review 
of legislation, involves judgments of policy as well as judgments 
of law and constitutionality. Only a small proportion of such 
ordinances have been vetoed. The reasons most commonly ad
Yanced for such action by the Secretary of the Interior are: 

1. That the ordinance violates some provision of the 
tribal constitution ; 72 

2. That the ordinance violates some federal law; 
3. That the ordinance is unjust to a minority group within 

the tribe. 

67 It has been administratively determined that constitutions of groups 
not previously recognized as tribes, in the political sense, cannot includf' 
powers derived from sovereignty. such as tlle power to tax, condemn 
land of members, and regulate inheritance. Memo. Sol. I. D., April 15, 
1936. (Lower Sioux Indian Community ; Prairie Island Indian Com· 
munity.) 

68 Approved December 13, 1935. 
60 Memo. Sol. I. D., April 11, 1940 (Walker River Paiute). 
70 Memo. Sol. I. D., October 23, 1936 (San Carlos Apache). 
71 See Memo. Sol. I. D., April 11, 1940 (Walker River Paiute). 
72 See, for e~ample, Memo. Sol. l· D., p~cember 14, 1937 (Hopi) : 
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During the 6 years following the enactment of the Act of June 
18, 1934, Congress found no occasion to rescind any tribal consti
tution or ordinance, although it undoubtedly has power to do so,73 

nor was any tribal constitution adopted by an Indian tribe vetoed 
by the Secretary of the Interior. During this period, perhaps 
the chief threat to the integrity of tribal government has been 
the willingness of certain tribal officers to relinquish responsibili
ties vested in them by tribal constitutions. This tendency has 
been somewhat checked by rulings to the effect that the Interior 
Department will not approve or be party to such relinquishment 
of responsibility. 74 

An attempt to outline the probable future development of these 
Indian constitutions is made in a recent article on the subject 
How Long Will Indian Constitutions Last? 7

" 

Any answer to this question that is more than mere 
guesswork must square with the recorded history of In
dian constitutions. Tribal constitutions, after a1l, are 
not a radical innovation of the New Deal. The history 
of Indian constitutions goes back at least to the Gayan
eshagowa (Great Binding Law) of the Iroquois Con
federacy which probably dates from the 15th cen
tury. * * * 

So too, we ha Ye the written constitutions of the Creek, 
Cherokee, Choctaw, Chickasaw, and Osage nations, printed 
usually on tribal printing presses, which were in force 
during the decades from 1830 to 1900. 

These constitutions are merely historical records today. 
Other Indian constitutions, however, retain their vitality. 
A good many tribes have had rudimentary written consti
tutions, which simply recorded the procedure of their gen
Nnl cou ncil meetings, the method of electing or removing 
representatives or "business committees," and perhaps a 
brief statPment of tlle duties of officers. Other tribes are 
governed by elaborate constitutions which have never 
been recorded. The difference between a written and an 
unwritten constitution should not be exaggerated. The 
rules concerning council procedure, selection of officers, 
and official responsibilities, which have been followed by 
the Creek towns, or by the Rio Grande Pueblos, without 
suh-;tantial alteration across four centuries, certainly de
serve to be called constitutions. They do not lose their 
potency when they are reduced to writing, as the constitu
tion of Laguna Pueblo was reduced to writing thirty 
years ago. 

Jn all the recorded history of Indian constitutions, two 
basic facts stand out. 

It is a fact of deep significance that no Indian constitu
tion has eYer been destroyed except with the consent of 
the governed. Congre~s has never legislated a tribal gov
ernm·ent out of exiRtence except by treaty, agreement or 
plebiscite. Even thf' wholesale destruction of the govern
ments of the FiYe Civilized Tribes in the old Indian Ter
ritory was accomplished only when the members of these 
tribes, by majority Yote, had accepted the wishes of Con
gress. 'l'llese governments ceased to exist as governments 
primarily because they had admitted to citizenship, and 
to rights of occn1mucy in tribal lands, so many white men 
that the original Indian communities conld. no longer 
maintain a national existence apart from the white set
tlers. The acts of Congress and the plebiscite votes of the 

73 On federal review of legislation of the Five Civilized Tribes, see 
Chaph'r 23, sec. 6. 

74 Memo. Sol. I. D., May 14, 1938 (Yeto of Oglala Sioux resolution dele
g-ating taxation powers to superintendent). See also Memo. Acting Sol. 
I. D., July 16, 1937 (disapproving proposal for indefinite review of 
actions of Business Committef' of Chippewa-Crce Indians of the Rocky 
Boy's Reservation, affecting federally financed business but approving 
contractual provision for review of such ordinances during p 'riod of 
indebtedness) ; Memo. Sol. I. D. , October 16, 1936 (terms of loan to 
Lower Brule Sioux Tribe) ; Memo. Sol. I. D., July 12, 1937 (Ft. Belknap; 
delegation of leasing power to superintendent disnpproved) ; Memo. Sol 
I. D., May 28, 1936 (Ft. Hall; same). 

75 F. S. Cohen, How Long Will Indian Constitutions V1.st (193!)). 6 
Indians at Work, No. 10. The excerpts here quoted follow the cited publi
cation except with respect to editorial abridgments and corrections made 
therein. 

tribes, which were dominated by the "squaw-men" and 
mixed-bloods, reflected an existing fact. The constitution 
of the Iroquois Confederacy likewise was broken only by 
the Indians themselws when the Six Nations could no.t 
agree on the question of whether to support the American 
revolutionaries or the British. 

The second basic fact that stands out in a survey of 
the life span of Indian constitutions is that the Indians 
themselves cease to want a constitution when their con
stituted government no longer satisfies important wants. 
When this happens, a tribal government, like any other 
government, either dissolves in chaos or yields place to 
some other governing ageucy that commands greater 
power or promises to satisfy in greater measure the sig
nificant wants of the governed. 

If we are to be realistic in seeking to answer the ques
tion, "How long will the new Indian Constitutions last?", 
we must focus attention on the human wants that tribal 
governments under these constitutions are able to satisfy 
rather than on guesses as to what future Congresses and 
future administrations may think of Indian self-govern
ment. * * * It is extremely likely that organized 
Indian tribes will continue to exist as long as American 
democracy exists and as long as the American people 
are unwilling to use the army to carry out Indian pal 
icies,-provided that the Indians themselves feel that 
tribal governments satisfy important human wants. 

What are the wants that a tribal government can help 
to satisfy? 

I 

The most fundamental of the goods which a tribe may 
bring to its members is economic security. Few things 
bind men so closely as a commo·n interest in the means of 
their livelihood. No tribe will dissolve so long as there 
are lands or resources that belong to the tribe or economic 
enterprises in which all members of the tribe may partici
pate. The young man who in the plastic years of adoles
cence, goes to his tribal government to obtain employment 
in a tribal lumber mill, cooperative store, hotel, mine, 
farm, or factory, gives that government the most enduring 
kind of recognition. The returned student who applies 
to a committee of his tribal council for permission to build 
up his herds on tribal grazing land, or for the chance to 
establish a farm, or to build a home and garden upon tribal 
lands assigned to his occupancy, cannot ignore this tribal 
government. * * * 

It follows that governmental credit policies in making 
loans to Indian tribes are of critical -importance. If, in 
such loans, special attention is given to encouraging tribal 
enterprises, a real basis of social solidarity is provided; 
all members of the tribe are interested in the success of 
the enterprise, in the efficiency and honesty of its manage
ment; the development of a tribal enterprise becomes a 
course of adult education in economics and government. 
On the other hand, if credit operations are entirely con
fined. to individual enterprises, no such common interest 
is created. The struggle for a lion's share of tribal loan 
funds may prove, on the contrary, a disintegrating and. 
faction-producing drive. The tribal officials instead of 
being producers will be bankers. And there is no reason 
to believe that the bankers of an Indian tribe will be less 
cordially detested by their debtors than are bankers in 
any country of the world today. 

Second in importance only to the reservation credit 
program is the reservation land-acquisition program. A 
landless tribe can evoke no more respect, among farmers, 
than a landless individual. But more than paper own
ership of tribal land is here in question. The issue is 
whether the tribe that "owns" land will be allowed to 
exercise the powers of a landowner, to receive rentals 
and. fees, to regulate land use, to withdraw land privileges 
from those who flout its regulations, or whether the 
Federal Government will administer "tribal" lands for the 
benefit of the Indians as it administers National Monu
ments, for instance, for the benefit of posterity, with the 
Indians having perhaps as much actual voice in the former 
ease as posterity has in the latter. 

The roots of any tribal constitution are likely to be 
as deep as the tribe's actual control over economic 
r·esources. 
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II 

Less tangible than the possession of common property, 
but perhaps equally important in the continuity of a 
social group, is the existence of common enjoyments. In 
community life, as in marriage, community of interest in 
the useless and enjoyable things of life makes for sta
bility and loyalty. 

Any governmental organization must do a good many 
unpleasant jobs. Arresting law-breakers and collecting 
taxes are not activities that inspire gratitude and loy
alty. Thus government comes to be looked upon as a 
necessary evil, at best, unless it actively sponsors some 
of life's every-day enjoyments. An Indian tribe that en
riches the recreational life of its members through the 
development of community recreational facilities is build
ing for itself a solid foundation in human loyalty. 

There is no doubt that the remarkable tenacity of tra
ditional government in the Pueblos of New Mexico derives 
in large part from the role which that government plays 
in the popular dances, communal hunts, and similar social 
activities. To relieve the barrenness of life on some of 
the northern reservations is a task hardly less imp,ortant 
than the reestablishment of the economic basis of 
life. * * * 

In this fiPld, much will depend upon the attitude of 
Indian Senice officials, and particularly upon the atti
tude of teachers, social workers, and extension agents. 
It will be hard for them to surrender the large measure 
of control that they now exercise over the recreational and 
social life of the reservations, but unless they are willing 
to yield control in this field to the tribal government, that 
government may find itself barred from the hearts of its 
people. 

III 

Outside of Indian reservations, local government finds 
its chief justification in the performance of municipal 
services, and particularly the maintenance of law and 
order, the management of public education, the distribu
tion of water, gas, and electricity, the maintenance of 
health and sanitation, the relief of the needy, and activi
ties designed to afford citizens protection against fire and 
other natural calamities. On most Indian rPservations 
all of these functions, if performed at all, are performed 
not by the tribal councils but by employees of the Indian 
Service. Thus the usual reason for the maintenance of 
local government is lacking. 

The cure for this situation is, obviously, the progressive 
transfer of municipal functions to the organized tribe. 
AlrPady some progress has been made in this direction in 
the field of law and order. Codes of municipal ordinances 
are being adopted by several organized tribes ; judges are 
removable, in some cases, by the Indians to whom they are 
responsible ; and the czaristic powers of the Superin
tendent in this field have been substantially abolished. 
In the other fields of municipal activity no such change 
has yet taken place. 

Where Indian schools are maintained, the Indians gen
erally have nothing to s'ay about school curricula, the 
appointment or qualifications of teachers, or even the 
programs to be followed in the commencement exercises. 
Many reasons will occur to the Indian Service employee 
why the tribal government should have nothing to say 
'about Indian education. It will be said that the Federal 
Government pays for Indian education and should there
fore exercise complete control over it-an ironic echo of 
the familiar argument that real-estate owners pay for 
public education and should therefore control it. It will 
be said that Indians are not competent to handle educa
tional problems. It will be said th'at giving power to tribal 
councils will contaminate education with "politics." 

None of these objections has any particular rational 
force. In several casE's teachers are now being paid not 
out of Federal funds but out of tribal funds. So far as 
the law is concerned, an act of Congress that has been on 
the statute books since June 30, 1834, specifically provides 
that the direction of teachers, and other employees, even 
though they be paid out of Federal funds, may be given 
to the proper tribal authorities wherever the Secretary of 
t'Pe Interior (originally, the Secretary of War) considers 

the tribe competent to exercise such direction. Indians 
are considered competent enough to serve on boards of 
education where public schools have been substituted for 
Indian Service ~chools. And there is no good reason why 
tribal "politics" deserves to be suppressed, any more than 
national "politics." If these common arguments are with
out rational force, they are nevertheless significant be
cause they symbolize the unwillingness of those who have 
power, positions, and snlaries, to jeopardize the status 
quo. 

This is true not only in the field of education. It is true 
in the field of health, com·munity planning, relief, and all 
other municipal services. It is true of governm'ent outside 
of the Indian Service, and perhaps it is true of all human 
enterprise. The ~hift of control from a Federal bureau 
to the local community i::; likely to come not through gifts 
of delegated authority from the Federal bureau, but rather 
as a result of insistent demands from the local community 
that it be entrusted with increasing control over its own 
municipal affairs. 

Where this demand for local autonomy is found, there is 
ground to hope that a tribal constitution will prove to be a 
relatively permanent institution as human institutions go. 
Wl).ere this demand is not found, there is reason to believe 
that the tribal government will not be taken very seri
ously by the governed, that Indian Service control of 
municipal functions will continue until superseded by 
state control, and that the tribe will disappear as a politi
cal organization. 

IV 

A fourth source of vitality in any tribal constitution is 
the community of consciousness which it reflects. Where 
many people think and feel as one, there is some ground to 
expect a stable political organization. Where, on the 
other hand, such unity is threatened either by factional
ism within the tribe or by constant assimilation into a 
surrounding population, continuity of tribal organization 
cannot be expected. 

• * * * * 
v 

A fifth ~our<'e of potential strength for any tribal organ
ization lies in the role which it may assume as protector 
of the rights of its m·embers. 

In most parts of the country, Indians are looked down 
upon and discriminated against by their white fellow
citizens. They are denied ordinary rights of citizenship-
in several states even the right to vote-in a few states 
the right to intermarry with the white race or to attend 
white schools-in most states the right to use state facili
ties of relief, institutional care, etc. Discrimination 
against Indians in private employment is widespread. 
Social discrimination is almost universal. The story of 
Federal relations with the Indian tribes is filled with ac
counts of broken treaties, massacres, land steals, and 
practical enslavement of independent tribes under dictn 
torial rule by Indian agents. 

It is not to be wondered at that this history of discrimi
nation and oppression has left a bitter, rankling resentment 
in the hearts of most Indians. A responsible tribal gov
ernment must express this resentment, and express it in 
more effective ways than are open to an individual; 
otherwise it has failed in one of its chief functions. Where 
there is a popular consciousness of grievances, the govern
ing body of the community must seek their redress, whether 
against state officials, Indian Service employees, white 
traders, or any other group. To be in the pay of any 
such group is, on most resenations, a black mark against 
a popular representative. 

In this field of activity, tribal governments can achien• 
significant results. A council, for instance, that employs 
an attorney to enjoin the ellforcement of an unconstitu
tional statute depriving Indians of the right to vote is 
likely to secure a first lien on the respect of its con
stituency and materially increase the life expectancy of 
the tribal constitution. A tribal council that makes a de
termined fight to secure enforcement of laws--some of 
them more than a hundred ;vears old-granting Indians 
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preference in Indian Service employment will win Indian 
support even it it loses its immediate fight. So with many 
other common grievances on which collective tribal action 
is possible. A rubber stamp council that simply takes 
what the Indian Office gives it is not likely to establish 
permanent foundations for tribal autonomy. Rubber is 
a peculiarly perishable material, and it gives off a bad 
smell when it decays. 

There is, then, no single answer that can be given to 
the question, "How long will Indian constitutions last?" 
We may be sure that different constitutions will perish at 
different ages. Some, no doubt, have been still-born. 
Such constitutions may exist in the eyes of the law but not 
in the hearts of the Indians, and at the first signal of official 
displeasure, they will disappear. Other constitutions 
represent realities as stable as the reality that is the United 
States of America or the City of St. Louis. 

One who seeks a mathematical formula can perhaps 
measure the life expectancy of various tribal constitu
tions by assigning numbers to the factors we have dis
cussed-the extent to which the organized tribe ministers 
ta the common economic needs of the people, the degree in 
which the organized tribe satisfies recreational and cul
tural wants, the extent and efficiency of municipal services 
which the tribe renders, the general social solidarity of 
the community, and the vigor with which the tribal gov
ernment expresses the dissatisfactions of the people and 
organizes popular resentment along rational lines. 

More generally one can say that a constitution is the 
structure of a reality that exists in human hearts. An 
Indian constitution will exist as long as there remains in 
human hearts a community of interdependence, of common 
interests, aspirations, hopes, and fears, in realms of art 
and politics, work and play. 

SECTION 4. THE POWER TO DETERMINE TRIBAL MEMBERSHIP 76 

The courts have consistently recognized that in the absence 
of express legislation by Congress 77 to the contrary, an Indian 
tribe has complete authority to determine all questions of its 
own membership. 78 It may thus by usage or written law, or by 
treaty with the United States or intertribal agreement,79 deter
mine under what conditions persons shall be cansidered members 
of the tribe. It may provide for special formalities of recogni
tion, and it may adopt such rules as seem suitable to it, to 
regulate the abandonment of membership, the adoption of non
Indians or Indians of other tribes, and the types of membership 
or citizenship which it may choose to recognize. The complete
ness of this power receives statutory recognition in a provision 
tltat the children of a white man and an Indian woman by blood 
shall be considered members of the tribe if, and anly if, "said 
Indian woman was * * * recognized by the tribe." 80 The 
power of the Indian tribes in this field is limited only by the 
various statutes of Congress defining the membership of certain 
tribes for purposes of allotment or for other purposes,81 and by 

76 For an analysis of congressional power over tribal membership, see 
Chapter 5, sec. 6. For an analysis of federal administrative power on the 
same subject, see chapter 5, sec. 13. 

77 There is no dispute as to the plenary power of Congress over the 
field of tribal membership. See Wallace v. Adams, 204 U. S. 415 (1907), 
and Chapter 5, sec. 6. 

7d It must be noted that property rights attached to membership are 
largely in the control of the Secretary of the Interior rather than the 
tribe itself. See, sec. 8, intra, and see Chapters 5, 9, and 15. 

1o See Delaware Indians v. Cherokee Nation, 193 U. S. 127 (1904). 
so 25 U. S. C. 184 declares : 

* * * all children born of a marriag-e heretofore solemnized 
between a white man and an Indian woman by blood and not by 
adoption, where said Indian woman is at this time, or was at 
the time of her death, recognized by the tribe shall have the same 
rights and privileges to the property of the tribe to which the 
mother belongs, or belonged at the time of her death, by blood, as 
any other meml>er of the tribe, and no prior Act of Congress shall 
be construed as to debar such child of such right. (Act of June 
7, 1897, c. 3, sec. 1, 30 Stat. 62, 90.) 

'l'he phrase "recognized by the tribe" is construed in Oakes v. United 
States, 172 Fed. 305 (C. C. A. 8, 1909) ; Pape v. United States, 19 F. 
2d 219 (C. C. A. 9, 1927) ; United States v. Rolfson, 38 F. 2d 806 (C. C. A. 
9, 1930), rev'd 283 U. S. 753 (1931); 43 L. D. 149 (1914); 50 L. D. 551 
(1924). 

81 Various enrollment statutes provide for enrollment by chiefs, with 
departmental approval. Act of March 3, 1881, sec. 4, 21 Stat. 414, 433 
(Miami) ; Act of March 2, 1889, 25 Stat. 1013 (United Peorias and 
Miamies), construed in 12 L. D. 168 (1890) ; Act of February 13, 1891, 
26 Stat. 749, 753 (Sac and Fox and others). Of, Act of June 18, 1926, 
44 Stat. 1609 (requiring the Secretary to enroll for allotment a person 
adopted by the Kiowa tribe) ; Act of June 28, 1898, sec. 21, 30 Stat. 
495, 502 ("Cherokee • * * lawfully admitted to citizenship by the 
tribal authorities"). Other statutes provide for enrollment by the 
Secretary of the Interior, with the assistance of chiefs. Act of May 19, 
1924, 43 Stat. 132 (Lac du Flambeau) and Act of June 15, 1934, 48 
Stat. 965 (Menominee) (action by the Secretary after findings by Me
nominee Tribal Council). 

Another procedure involved a commission including Indian members, 
acting with the approval of the Secretary of the Interior. See Act of 

the statutory authority given to the Secretary of the Interior to 
vromulgate a final tribal roll for the purpose of dividing and 
distributing tribal funds. 82 

The power of an Indian tribe to determine questions of its 
own membership derives from the character of an Indian tribe 
us a distinct political entity. In the case of Patte'rson v. Oou,ncil 
of Seneca Nation 83 the Court of Appeals of New York reviewed 
the m~ny decisions of that court and of the Supreme Court of the 
United States recognizing the Indian tribe as a "distinct political 
society, separated from others, capable of managing its own 
affairs and governing itself" 84. and, in reaching the conclusion 
that mandamus woold not lie to compel the plaintiff's enroll
ment by the defendant council, declared : 

Unless these expressions, as well as similar expressions 
many times used by many courts in various jurisdictions, 
are mere words of flattery designed to soothe Indian 
sensibilities, unless the last vestige of separate national 
life has been withdrawn from the Indian tribes by en
croaching state legislation, then, surely, it must follow 
that the Seneca Nation af Indians has retained for itself 
that prerequisite to their self-preservation and integrity 
as a nation, the right to determine l>y whom its member
ship shall be constituted. (P. 736.) 

* * * * * 
It must be the law, therefore, that, unless the Seneca 

Nation of Indians and the state of New York enjoy a rela
tion inter se peculiar to themselves, the right to enroll
ment of the petitioner, with its attending property rights, 
depends upon the laws and usages of the Seneca Nation 
and is to be determined by that Nation for itself, without 
interference or dictation from the Supreme Court of the 
state. (P. 736.) 

After examining the constitutional position of the Seneca 
Nation and finding that tribal autonomy has not been impaired 
by any legislation of the state, the court concludes: 

The conclusion is inescapable that the Seneca Tribe re
mains a separate nation; that its powers of self-govern
ment are retained with the sanction of the state ; that the 
ancient customs and usages of the nation except in a few 
particulars, remain, unabolished, the law of the Indian 
land ; that in its capacity of a sovereign nation the Seneca 
Nation is not subservient to the orders and directions of 

March 3, 1921, 41 Stat. 1355 (Ft. Belknap), construed in Stoockey v. 
Wilbur, 58 F. 2d 522 (App. D. C. 1932). Still other statutes provide 
for enrollment by the Secretary of the Interior. See Chapter 5, sec. 6. 

Even in these cases, the Secretary sometimes utilized a roll prepared 
by officers of the tribe. See Jump v. Ellis, 100 F. 2d 130 (C. A. A. 10, 
1938), cert. den. 306 U. S. 645 (1938). 

Occasionally Congress bas specifically required that the Interior De
partment recognize a tribal adoption. See Act of April 4, 1910, sec. 
18, 36 Stat. 269, 280 (Kiowa). 

82 25 U. S. C. 163. (June 30, 1919, c. 4, sec. 1, 41 Stat. 3, 9). See 
Chapter 5, sees. 12 and 13, Chapter 9, sec. 6, and Chapter 10, sec. 4. 

83 245 N. Y. 433, 157 N. E. 734 (1927). 
M Marshall, C. J., in Oherokee Nation v. Georgia, 5 Pet. 1, 15 (1831). 
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the courts of New York state; that, above all, the Seneca 
Nation retains for itself the power of determining who 
are Senecas, and in that respect is above interference and 
dictation. (P. 738.) 

In the case of Waldron v. United States,85 it appeared that a 
woman of five-sixteenth Sioux Indian blood on her mother's 
side, her father being a white man, had been refused recognition 
as an Indian by the Interior Department although, by tribal 
custom, since the woman's mother had been recognized as an 
Indian, the woman herself was so recognized. The court held 
that the decision of the Interior Department was contrary to 
law, declaring: 

In this proceeding the court has been informed as to the 
usages and customs of the different tribes of the Sioux 
Nation, and has found as a fact that the common law does 
not obtain among said tribes, as to determining the race 
to which the children of a white man, married to an 
Indian woman, belong; but that, according to the usages 
and customs of said tribes, the children of a white man 
married to an Indian woman take the race or nationality 
of the mother.66 (P. 419.) 

In the Cherokee Intermarriage Oases,87 the Supreme Court of 
the United States considered the claims of certain white men, 
married to Cherokee Indians, to participate in the common prop
erty of the Cherokee Nation. After carefully examining the 
constitutional articles and the statutes of the Cherokee Nation, 
the court reached the conclusion that the claims in question were 
invalid, since, although the claimants had been recognized as 
citizens for certain purposes, the Cherokee Nation had complete 
authority to qualify the rights of citizenship which it offered 
to its "naturalized" citizens, and had, in the exercise of this 
authority, provided for the revocation or qualification of citizen
ship rights so as to defeat the claims of the plaintiffs. The Su
preme Court declared, per Fuller, a. J. : 

85143 Fed. 413 (C. C. S. D. 1905). Also see Chapter 1, sec. 2. 
86 To the eft'ect that tribal action on recognition of members is con

clusive "as there was no treaty, agreement, or statute of the United 
states impQsing upon any officer of the United States the power to 
make a complete roll, and declaring that the acts of said officer should 
be conclusive upon the questions involved," see Sully v. United States) 
195 Fed. 113, 125 (C. C. S. D. 1912) (suit for allotment). 

'l'he same view is maintained in 19 Op. A. G. 115 (1888), in 
a case in which exclusive power to determine membership was vested 
in the tribal authority by treaty: 

• • • It was the Indians, and not the United States, that 
were interested in the distribution of what was periodically 
coming to them from the United States. It was proper then 
that they should determine for themselves, and finally, who were 
entitled to membership in the confederated tribe and to participate 
in the emoluments belonging to that relation. 

'.rbr certificate of the chiefs and councillor.:; referred to is 
possibly as high a grade of evidence as can be procured of tbe 
fact of the determination by the chiefs of the right of member
ship under the treaty of February 23, 1867, and seems to be 
sucb as is warranted by the usage and custom of the Government 
in its general dealings with these people and other similar 
tribes. (P. 116.) 

See to the same eft'ect: In re William Banks) 26 L. D. 71 (1898) ; 
Black Tomahawk v. Waldron) 19 L. D. 311 (1894); 35 L. D. 549 (1907) ; 
43 L. D. 125 (1914) ; 20 Op. A. G. 711 (1894) ; Western Cherokees v. 
United States) 27 C. Cis. 1, 54 (1891), mod. 148 U. S. 427, 28 C. Cis. 
557; United States v. Heyfron (two cases), 138 Fed. 964, 968 (C. C. 
Mont. 1905); Memo. Sol. I. D., May 14, 1935 (Red Lake Chippewa) 
nnd see Memo Sol. I. D., December 18, 1937 (Kansas and Wisconsin 
Pottawatomie). As was said in the last cited memorandum : 

* * However, if the Prairie Banct still refuses, in the light 
of this information, to accept the children into membership, the 
Departmrnt is without power to enroll tbe children of its own 
accord, and thr Business Committee should be so informed. 
While the Department may approve or disapprove adoptions into 
the tribe and expulsions therefrom made by the tribal authorities, 
no case holds that the Department, in the absence of express 
statutory authorization, may grant a person tribal membership 
over the protest of the tribal authorities. Such action would 
be contrary to the rules enunciated in the cases and to the 
position taken by the Department in the drafting of tribal 
constitutions. 

87 203 u. s. 76 (1906). 

The distinction between different classes of citizens 
was recognized by the Cherokees in the differences in their 
intermarriage law, as applicable to the whites and to the 
Indians of other tribes; by the provision in the intermar
riage law that a white man intermarried with an Indian 
by blood acquires certain rights as a citizen, but no pro
vision that if he marries a Cherokee citizen not of Indian 
blood he shall be re.P"arded as a citizen at all; and by the 
provision that if, once having married an Indian by blood, 
he marries the second time a citizen not by blood, he loses 
all of his rights as a citizen. And the same distinction be
tween citizens as such and citizens with property rights 
has also been recognized by Congress in enactments relat
ing to other Indians that the Five Civilized Tribes. Act 
August 9, 1888, 25 Stat. 392, c. 818; act May 2, 1890, 26 Stat. 
96, c. 182; act June 7, 1897, 30 Stat. 90, c. 3. (P. 88.) 
* * * The laws and usages of the Cherokees, their 
earliest history, the fundamental principles of their na
tional policy, their constitutio11 and statutes, all show that 
citizenship rested on blood or marriage; that the man 
who would assert citizenship must establish marriage; 
that when marriage ceased (with a special reservation 
in favor of widows or widowers) citizenship ceased; that 
when an intermarried white married a person having no 
rights of Cherokee citizenship hy blood it was conclusive 
evidence that the tie which bound him to the Cherokee 
people was severed and the very basis of his citizenship 
obliterated. ( P. 95.) 88 

An Indian tribe may classify various types of membership and 
qualify not only the property rights, but the voting rights of 
certain members.89 Similarly, an Indian tribe may revoke 
rights of m·embership which it has granted. In Roff v. Burney/)<) 
the Supreme Court upheld the validity of an act of the Chicka
saw legislature depriving a Chickasaw citizen of his citizenship, 
declaring: 

The citizenship which the Chickasaw legislature could 
confer it could withdraw. The only restriction on the 
power of the Chickasaw Nation to legislate in respect to 
its internal affair is that such legislation shall not conflict 
with the Constitution or laws of the United States, and 
we know of no provision of such Constitution or laws 
which would be set at nang-ht by the action of a political 
community like this in withdrawing privileges of mem
bership in the community once conferred. (P. 222.) 

The right of an Indian tribe to make express rules governing 
the recognition of members, the adoption of new members, the 
procedure for abandonment of membership, and the procedure 
for readoption, is recognized in Smith v. Bonifer.91 In that case 
the plaintiffs' right to allotments depended upon their member
ship in a particular tribe. The court held that such member
ship was demonstrated by the fact of tribal recognition, 
declaring: 

Indian memher~ of oue tl'ibe can sever their relations 
as such, ::md may form affiliations with another or other 
tribes. And so they may, after their relation with a 
tribe has been sPvered, rejoin the tribe and be again rec
ognized and treated as members thereof, and tribal rights 
and privileges attach according to the habits and customs 
of the tribe with which affiliation is presently cast. As to 
the manner of breaking off and recasting tribal affiliations 
we are meagerly informed. It was and is a thing, of 
conrse, dependent upon the peculiar usages and customs 
of each particular tribe, an<1 therefore we may assume 
that no geueral rule obtains for its regulation. 

88 See, to the same eft'ect, 19 Op. A. G. 109 (1888). 
80 Thus in 19 Op. A. G. 389 '(1889), the view is expressed that a tribe 

may by law restrict the rights of tribal suffrage, excluding white citi
zens from voting, although by treaty thry are guaranteed rights of "mem
bership." Accord: 8 Op. A. G. 300 (1857). 

90 168 U. S. 218 (1897). And see Memo. Sol. I. D., February 18, 1938, 
to the C'ffect that a tribal roll may be amended pursuant to a tribal 
constitution. 

91 154 Fed. 883 (C. C. D. Ore. 1907), aff'd sub. nom. Bonifer v. Smith, 
166 Fed. 846 (C. C. A. 9, 1909), s. c. 132 Fed. 889 (C. C. D. Ore. 1904). 
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Now, the first condition presented is that the mother of 
Philomme was a full-blood Walla Walla Indian. She was 
consequently a member of the tribe of that name. Was 
her status changed by marriage to Tawakown, an Iroquois 
Indian? This must depend upon the tribal usage and 
customs of the Walla Wallas and the Iroquois. It is said 
by Hon. William A. Little, Assistant Attorney General, in 
an opinion rendered the Department of the Interior in a 
matter involving this very controversy: 

through her intermarriage with the appellant. It is set
tled by the decisions of the supreme court that her adop
tion into that nation ousted the federal court of juris
diction over any suit between her and any member of that 
tribe, and vested the tribal courts with exclusive juris
diction over every such action. Alberty v. U. S., 162 U. S. 
499, 16 Sup. Ct. 864; Nofire v. U.S., 164 U. S. 657, 658, 17 
Sup. Ct. 212. (P. 723.) 

It is of course recognized throughout the cases that tribal 
membership is a bilateral relation, depending for its existenc.e 
not only upon the action of the tribe but also upon the action of 

"That inheritance among these Indians is through 
the mother and not through the father, and that the 
true test in these cases is to ascertain whether parties 
claiming to be Indians and entitled to allotments have the individual concerned. Any member of any Indian tribe is 
by their conduct expatriated themselves or changed at full liberty to terminate his tribal relationship whenever he 
their citizenship." so chooses,96 although it has been s.aid that such termination will 

But we are told that: not be inferred "from light and trifling circumstances." 97 

"Among the Iroquoian tribes kinship is traced Apart from the foregoing cases, there are a number of decisions 
through the blood of the woman only. Kinship means excluding from rights of tribal membership persons claiming to 
membership in a family; and this in turn constitutes be members who have been recognized neither by 'the tribal nor 
citizenship in the tribe, conferring certain social, by the federal authorities. 98 Such cases, of course, cast little 
political, and religious privileges, duties, and rights, 
which are denied to persons of alien blood.'" Hand- light on the scope of tribal power. 
book of American Indians, edited by Frederick Webb The tribal power recognized in the foregoing cases is not over
Hodge, Smithsonian Institute, Government Printing thrown by anything said in the case of United States ex rel. West 
Office, 1907. v. Hitchcoclc.09 In that case, an adopted member of the Wichita 

Marriage, therefore, with Tawakown would not of itself tribe was refused an allotment by the Secretary of the Interior 
constitute an affiliation on the part of his wife with the because the Department had never approved his adoption. Since 
Iroquois tribe, of which he was a member, . and a renun-
ciation of membership with her own tribe. * * * the Secretary, according to the Supreme Court, had unreviewable 
(P. 886.) discretionary authority to grant or deny an allotment even to 

Considering a second marriage of the plaintiff to a white a member of the tribe by blood, it was unnecessary for the Supreme 
Court to decide whether refusal of the Interior Department to 
.1pprove the relator's adoption was within the authority of the 
Department. The court, however, intimated that the general 
authority of the Interior Department under section 463 of the 
Revised Statutes 100 was broad enough to justify a regulation re
··1Uiring departmental approval of adoptions, but added that 
since the relator would have no legal right of appeal even if his 
adoption without Department approval were valid, "it hardly is 
necessary to pass upon that point." 101 

person, the court went on to declare : 

* * * But notwithstandin,g the marriage of Philomme 
to Smith, and her long residence outside of the limits of 
the reservation, she was acknowledged by the chiefs of 
the confederated tribes to be a member of the Walla Walla 
tribe. From the testimony adduced herein, read in con
nection with that taken in the case of Hy-yu-tse-mil-lcin 
v. Smith, supra, it appears that Mrs. Smith was advised 
by Homily and Show-a-way, chiefs, respectively, of the 
Walla Walla and Cayuse tribes, to come upon the reserva
tion and make selections for allotments to herself and 
children, and that thereafter she was recognized by both 
these chiefs, and by Peo, the chief of the Umatillas, as 
being a member of the Walla \V'alla tribe. It is true that 
she was not so recognized at first, but she was finally, 
and by a general council of the Indians held for the espe
cial purpose of determining the matter. (P. 888.) 

While the actual court decisions in the field of tribal member
ship are all consistent with the view that complete power over 
tribal membership rests with the tribe, except where Congress 
otherwise provides, the opinion in the West case appears to 
diverge from this view. Several alternative ways of reconciling 
the apparent conflict of judicial views in this field have been 

Where tribal laws have not expressly provided for some cer- suggested. The Interior Department has expressed its view in 
tificate of membership,92 the courts, in cases not clearly controlled these terms: 
by recognized tribal custom, have looked to recognition by the 
tribal chiefs as a test of tribal membership.03 

The weight given to tribal action in relation to tribal mem
bership is shown by the case of Nofire v. United States.94 In that 
case the jurisdiction of the Cherokee courts in a murder case, the 
defendants being Cherokee Indians, depended upon whether the 
deceased, a white man, had been duly adopted by the Cherokee 
Tribe. Finding evidence of such adoption in the official records 
of the tribe, the Supreme Court held that such adoption deprived 
the federal court of jurisdiction over the murder and vested such 
jurisdiction in the tribal courts. 

A similar deeision was reached in the case of Rctynwnd v. Ray
mond 95 in which the jurisdiction of a tribal court over an adopted 
Cherokee was challenged. The court declared, per Sanborn, J. : 

* * * It is conceded that under the laws of that nation 
the appellee became a member of that tribe, by adoption, 

92 See 19 Op. A. G. 115 (1888). 
93 Hy-yu-tse-mil--kin v. Smith, 194 U. S. 401, 411 (1904) ; United 

States v. Higgins, 103 Fed. 348 (C. C. D. Mont. 1900). 
9J 164 u. s. 657 (1857). 
95 83 Fed. 721 (C. C. A. 8, 1897). Accord: 7 Op. A. G. 174 (18551). 

But ct. 2 Op. A. G. 402 (1830). 

The power of an Indian tribe to determine its member
ship is subject to the qualification, however, that in the 
distribution of tribal funds and other property under the 
supervision and control of the Federal Government, the 
action of the tribe is subject to the supervisory authority 
of the Secretary of the Interior.102 The original power to 

96 See Chapter 8, sec. lOB ( 1). And see Chapter 14, sees. 1 and 2, on 
termination of tribal relations by groups. 

m See Vezina v. United States, 245 Fed. 411, 420 (C. C. A. 8, 1917) (suit 
for allotment). Accord: Wau-pe-man-qua v. Aldrich, 28 Fed. 489 
(C. C. Ind. 1886). But ct. Sac and Fox Indians v. United States, 45 
C. Cis. 287 (1910), aff'd 220 U.S. 481 (1911). 

98 See, for example, Reynolds v. United States, 205 Fed. 685 (D. C. S. D. 
1913) ; Oakes v. United States, 172 Fed. 305 (C. C. A. 8, 1909); 20 L. D. 
167 (1895) ; 42 L. D. 489 (1913). -

99 205 u. s. 80 (1907). 
100 Duties of Oommissioner.-The Commissioner of Indian Affairs shall, 

under the direction of the Secretary of the Interior, and agreeably 
to such regulations as the President may prescribe, have the 
management of all Indian affairs and of all matters arising out of 
Indian relations. 25 U. S. C. 2. 

101 Accord : LaClair v. United States, 184 Fed. 128 (C. C. E. D. Wash. 
1910) (declining to pass on necessity of departmental approval of adop
tion in allotment case). 

102 Citing: United States ex rel. West v. Hitchock, 205 U. S. 80 (1907'1 ; 
Mitchell v. United States, 22 F. 2d 771 (C. C. A. 9, 1927) ; United 



136 THE SCOPE OF TRIBAL SELF-GOVERNMENT 

determine membership, including the regulation of mem
bership by adoption, nevertheless remains with the 
tribe * * * 1oa ( pp. 39--40.) 

An alternative formula for reconciling the cases in this ~eld 
is suggested in the case of Sloan v. Un-ited States,104 in which the 
distinction was drawn between adoption, which is a tribal 
matter, and departmental action in recognizing such adoption. 
The court declared : 

* * * claimants who cannot bring themselves within 
the provisions of the act of 1882 by showing that when 
that act took effect, they were residing on the reservation 
in the tribal relation, but who claim that, as a matter of 
fact, they were recognized by the tribe to be members 
thereof, cannot rightfully expect that the courts will 
refuse to accept and follow the ruling of the department 
upon the question of such recognition. The agents 
charged with the duty of making the allotments, who 
visit the tribe, have a much better knowledge of the 
action taken by the tribe than can be gained by the court ; 
and their decision upon a fact of this nature, especially 
when duly affirmed by the officers of the interior depart
ment, should ordinarily be accepted as conclusive. In 
the numerous reports of the alloting agents introduced 
in evidence in these cases it is reported that none of 
the several claimants are recognized by the tribe as mem
bers entitled to allotments, and these findings of fact 
have been approved by the secretary of the interior, and 
they will, for the reasons stated, be accepted as final by 
this court in the further consideration of these suits. 
(p. 292.) 

Another basis, not radically different from the two views above 
suggested, that would permit a reconciliation of all the cases 
and dicta, is the idea of tribal membership as a relative affair, 
existing in sonie cases for certain purposes and not for others. 
Precedent for this idea may be found in United States v. Rog
ers/05 where Chief Justice Taney held that although a white 
man, by arrangement with an Indian tribe, might become a mem
ber thereof, he could not thereby divest the federal courts of 
jurisdiction over him as a "white man." On this view it 
might be said that for purposes in which the tribe has the last 
word, tribal adoption is valid without reference to departmental 
approval,106 while for those purposes in which departmental ac
tion is authorized, the department may demand the right to 
approve or disapprove adoption. 

Whatever may be the exact extent of departm'ental power in 
this field, in view of the broad provisions of the Wheeler
Howard Act it has been administratively held that the Secretary 
of the Interior may define and confine his power of supervision 
in accordance with the terms of a constitution adopted by the 
tribe itself and approved by him. 

The written constitutions of tribes which have organized 
under the Act of June 18, 1934, contain provisions on member
ship which vary considerably. Generally these constitutions 
provide that descendants of two paren~s, both of whom are mem-

States v. Provoe, 38 F. 2d 799 (C. C. A. 9, 1930), rev'd. on other 
grounds, 283 U. s. 753 (1931). See also Wilbur v. United States, ea: 
rel. Kadrie, 281 U. S. 206 (1930). 

1oo 55 I. D. 14, 39 (1934). 
104118 Fed. 283 (C. C. D. Neb. 1902), app. dism. 193 U. S. 614 

(1904). 
1054 How. 567 (1846). Accord: Westmoreland v. United States, 155 

U. S. 545 (1895) ; United States v. Ragsdale, 27 Fed. Cas. No. 16,11S 
(C. C. Ark. 1847). 

100 This finds support in such cases as Katzenmeyer v. United States, 
225 Fed. 523 (C. C. A. 7, 1915), holding that for purposes of applying 
federal liquor laws, application for adoption and approval by the tribe 
establish tribal membership. And ct. United States v. Higgins, 110 Fed. 
609 (C. C. Mont. 1901). 

bers of the tribe, shall be deemed members of the tribe. With 
respect to the offspring of mixed marriages, constitutions differ. 
Some make the membership of such offspring dependent upon 
whether his degree of Indian blood is more than one-half or 
one-quarter. Others make the membership of such offspring 
depend upon whether its parents maintain a residence on the 
reservation. Nearly all tribal constitutions provide for adop
tion through special action by the tribe, subject to review by the 
Secretary of the Interior. The general trend of the tribal enact
ments on membership is away from the older notion that rights 
of tribal membership run with Indian blood, no matter how 
dilute the stream. Instead it is recognized that membership in 
a tribe is a political relation rather than a racial attribute. 
Those who no longer take part in tribal affairs, who do not live 
upon the reservation, who marry non-Indians, m'ay retain their 
claims upon tribal property, but most Indian tribes now deny 
such individuals the opportunity to claim a share of tribal assets 
for each child produced. The trend is toward making the shar
ing in tribal property correlative with the obligations that fall 
upon the members of the Indian · community.107 

One conclusion is clear, from the cases and developments above 
discussed: that a number of generalities in common currency 
on the subject of tribal membership must be severely qualified 
before they can be accepted as sound statements of law. For it 
is clear that such power as rests in the tribes with respect to 
membership has been and is being exercised along widely diver
gent lines. 

107 Typical membership provisions in tribal constitutions are the fol
lowing: 

Article III of the Constitution of th(} Jicarilla Apache Tribe, 
. approved August .q, 193'1 

Membership in the Jicarilla Apache Indian Tribe shall extend 
to all persons of Indian blood whose names appear on the official 
census roll of the Jicarilla Apache Reservation of 1937 ; and to 
all children of one-fourth or more Indian blood, not affiliated with 
another tribe, born after the completion of the 1937 census roll 
to any member of the Tribe who is a resident of the Jicarilla 
Apache Reservation. Membership by adoption may be acquired 
by a three-fourths majority vote of the tribal council and the 
approval of the Secretary of the Interior. 

Article II of the Constitution of the Hopi Tribe, approved 
December 19, 1936 

SECTION 1. Membership in the Hopi Tribe shall be as follows : 
(a) All persons whose names appear on the census roll of the 

Hopi Tribe as of January 1st, 1936, but within one year from the 
time that this Constitution takes effect corrections may be made 
in the roll by the Hopi Tribal Council with the approval of the 
Secretary of the Interior. 

(b) All children born after January 1, 1936, whose father and 
mother are bvtb members of the Hopi Tribe. 

(c) All children born after January 1, 1936, whose mother is 
a member of the Hopi Tribe, and whose father is a member of 
some other tribe. 

(d) All persons adopted into the Tribe as provided in Section 2. 
SEC. 2. Nonmembers of one-fourth degree of Indian blood or 

more, who are married to members of the Hopi Tribe, and adult 
persons of one-fourth degree of Indian blood or more whose fathers 
are members of the Hopi Tribe, may be adopted in the following 
manner : Such person may apply to the Kikmongwi of the village 
to which he is to belong, for acceptance. According to the way 
of doing established in that village, the Kikmongwi may accept 
him, and shall tell the Tribal Council. The Council may then 
by a majority vote have that person's name put on the roll of 
the Tribe, but before be is enrolled be must officially give up 
membership in any other tribe. 

Article Ill of the Constitution of the Seneca-Cayuga Tribe of 
Oklahoma, ratified May 15, 193'1 

The membership of the Seneca-Cayuga Tribe of Oklahoma shall 
consist of the following persons : 

1. All persons of Indian blood whose names appear on the 
official census roll of the Tribe as of January 1, 1937. 

2. All children born since the date of the said roll both of 
whose parents are members of the Tribe. ' 

3. Any child born of a marriage between a member of the 
Seneca-Cayuga Tribe and a member of any other Indian tribe 
who chooses to affiliate with the Seneca-Cayuga Tribe. 

4. Any child born of a marriage between a member of the 
Seneca-Cayuga Tribe and any other person, if such child is 
;~We:ted to membership by the Council of the Seneca-Cayuga 

Theoretical justification for this view is offered by Wharton, A Treatise Tribal constitutional provisions on membership are construed in Memo. 
on the Conflict of Laws or Private International Law (3d ed. 1905), vol. 1, Sol. I. D., April12, 1938 (Rosebud Sioux), and Memo. Sol. I. D., July 12, 
sec. 252. 1938 (Rosebud Sioux). 
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Thus, for example, it is frequently said that a person cannot 

be a member of two tribes at once. This undoubtedly repre
sents a well-established policy with respect to allotment and 
other distribution of tribal property or federal beneflts.108 It 
cannot, however, be validly inferred from this that two tribes 
could not formally recognize the membership of a single individ
ual, for voting or other purposes. So, too, the generalities to 
be found in several cases as to the tribal membership of offspring 
of mixed marriages fail to correspond to the realities of tribal 

108 See Mandler v. United States, 49 F. 2d 201 (C. C. A. 10, 1931), 
rehearing den., 52 F. 2d 713 (C. C. A. 10, 1931) ; 19 L. D. 329 (1894). 

ae:tion. One may find, in the decided cases, two principles which, 
between them, cover the field : partus sequitnr ventrcm 100 ahd 
part1ts sequitur pat1·em.110 This pair of principles is, of course, 
totally useless when it comes to reaching or predicting particu· 
lar decisions. 

109 United States v. Sanders, 27 FE>d. Cas. No. 16220 (C. C. A. Ark. 
1847) ; Albe1·ty v. United States, 162 U. S. 499 (1896). 

110 Ea; parte Reynolds, 20 Fed. Cas. No. 11719 (D. C. W. D. Ark. 1879) ; 
United States v. Ward, 42 Fed. 320 (C. C. S. D. Cal. 1890) ; United 
States v. Hadley, 99 Fed. 437 (C. C. Wash. 1900) ; Un4ted States v. 
Higgins, 110 Fed. 609 (C. C. Mont. 1901). 

SECTION 5. TRIBAL REGULATION OF DOMESTIC RELATIONS 

The Indian tribes have been accorded the widest possible lati
tude in regulating the domestic relations of their members.111 

Indian custom marriage has been specifically recognized by fed
eral statute, so far as such recognition is necessary for purposes 
of inheritance.112 Indian custom marriage and divorce has been 
generally recognized by state and federal courts for all other 
purposes.113 Where federal law or written laws of the tribe 
do not cover the subject, the customs and traditions of the tribe 
are accorded the force of law, but these customs and traditions 
may be changed by the statutes of the Indian tribes.114 In de
tiDing and punishing offenses against the marriage relationship, 
the Indian tribe has complete and exclusive authority in the 
absence of legislation by Congress upon the subject. No law of 
the state controls the domestic relations of Indians living in 
tribal relationship,115 even though the Indians concerned are 
citizens of the state.116 The authority of an Indian tribal coun
cil to appoint guardians for incompetents and minors is specifi
cally recognized by statute,117 although this statute at the same 
time deprives such guardians of the power to administer fed-

111 On the application of tribal CU!';tom in domestic relations to the 
natives of Alaska. sre 54 I. D. 39 (1932). And see Chapter 21, sec. 6. 

m Sec. 5, Act of February 28, 1891, 26 Stat. 794, 795, as embodied in 
25 U. S. C. 371, provides: 

Descent at lanll.-For the purpose of determining the descent 
of land to the heirs of any decrasrd Indian under the provisions 
of section 348, of tllis title, whenever any ma.Je and female Indian 
shall have cohabited together as husband and w ife according to the 
custom and manner of Indian life the issue of such cohabitation 
shall br, for the purpose aforesaid, taken and deemed to be tlw 
legitimate issue of the Indians so living together * * * 

And see Act of March 3, 1873, sec. 11, 17 Stat. 566, 570 (pensions to 
"widows or colored or Indian soldiers"). 

11a See Note (1904) 13 Yale L. J. 250, and cases cited. 
1H It has been held that a tribal ordina1ice authorizing divorce by 

tri!Jal action does not by implication abolish tribal custom divorce. 
Barnett v. Prairie Oil c~ Gas Co., 19 F. 2d 504 (C. C. A. 8, 1927), 
aft''g sub. nom. Kunkel v. Barnett, 10 F. 2d 804, cert. den. 275 U. S. 
!563. 

115 In re Lclah-puc-lca-chee, 98 Fed. 429 (D. C. N. D. Iowa, 1899), 
holding state court without jurisdiction to appoint guardian of tribal 
Indian. See Chapter 12, Rec. 2. Of. Davison v. Gib.~on, 56 Fed. 443 
(C. C. A. 8, 1893), holding law of forum applicable to question of 
married woman's property if tribal law is not shown. 

116 Yakima Joe v. To-is-lap, 191 Fed. 516 (C. C. D. Ore. 1910). 
117 R. s. § 2108, 25 u. s. c. 159. 
Adoption on the Crow Reservation is governed by the Act of March 3, 

1931, c. 413, 46 Stat. 1494. 
Appointment of guardians among the Pottawatomies was governed by 

Art. 8 of the Treaty or February 27, 1867, 15 Stat. 531; among the 
Ottawas by Art. 8 of the Treaty of June 24, 1862, 12 Stat. 1237. And 
cf. Act of February 13, 1891, 26 Stat. 749, 752 (Sacs, Foxes, Iowas) ; 
Act of March 2, 1889, 25 Stat. 980, 994 (Peoria, etc.). 

To the eft'ect that state court action in the matter of adoptions is not 
entitled to departmental recognition i1' the tribe has set up its own 
procedure for adoption, see Memo. Sol. I. D., December 2, 1937. 

The Interior Department has taken the position that guardians ap
pointed by a Court or Indian Otfenses are "legal guardians" within the 
meaning of such legislation as the Act of February 25, 1933, 47 Stat. 

267785-41--11 

eral trust funds. Property relations of husband and wife, or 
parent and child, are likewise governed by tribal law and 
custom.118 

The case of United States v. Qniver uo provided a critical test 
of the doctrine of Indian self-government in the field of domestic 
relations. The case arose through a prosecution for adultery 
in the United States District Court for South Dakota. Both of 
the individuals involved were Sioux Indians and the offense was 
alleged to have been committed on one of the Sioux reserva
tions. The Department of Justice authorized prosecution on the 
theory that Congress had, by section 3 of the .Act of March 3, 
1887/20 terminated the original tribal control over Indian domes· 
tic relations. 

The question was: Did this statute, which applied to all areas 
within the exclusive jurisdiction of Congress, apply to the con
duct of Indians on an Indian reservation? The Supreme Court 
held that it did not. The analysis of the subject by Mr. Justice 
Van DeYanter is illuminating, not only on the immediate ques
tion of jurisdiction over adultery, but on the broader question 
of the civil jurisdiction of an Indian tribe: 

At an early period it became the settled policy of Con
gress to permit the personal and domestic relations of the 
Indians with each other to be regulated, and offenses by 
one Indian against the person or property of another 
Indiuu to be dealt with, according to their tribal customs 
and laws. Thus the Indian Intercourse .Acts of May 19, 
1796, c. 30, 1 Stat. 469, and of M'arch, 1802, c. 13, 2 Stat. 139, 
p1·ovided for the punishment of various offenses by white 
persons against Indians and by Indians against white per
sons, but left untouched those by Indians against each 
other; and the act of June 30, 1834, c. 161, Sec. 25, 4 Stat. 
729, 733, while providing that "so much of the laws of the 
United States as provides for the punishment of crimes 
committed within any place within the sole and exclusive 
jurisdiction of the United States shall be in force in the 
Indian country," qualified its action by saying, ''the same 
shall not extend to crimes committed by one Indian 
against the person or property of another Indian." That 
provision with its qualification was later carried into the 
Revised Statutes as Sees. 2145 and 2146. This was the 
situation when this court, in Ex parte Crow Dog, 103 U. S. 
556, held that the murder of an Indian by another Indian 
on an Indian reservation was not punishable under the 
laws of the United States and could be dealt with only 
according to the laws of the tribe. The first change came 
when, by the act of March 3, 1885, c. 341, S'ec. 9, 23 Stat. 
362, 385, now Sec. 328 of the Penal Code, Congress pro-

907. governing paym<>nts of funds l1y governmental agencies "to incom
netf'nt adult Indians or minor Indians, who are recognized wards of the 
federal government, for whom no legal guardians or other fiduciaries 
have been appoint('d." Memo. Sol. I. D. March 25, 1936. 

ns Hicks v. But1·ick. 12 Fed. Cas. No. 6458 (C. C. D. Kan. 1875). 
119 241 u. s. 602 (1916). 
120 That section provides: 

That wroever commits adultery shall be punished by imprison
ment in the penitentiary not exceeding three years ; * • • 
(24 Stat. 635, 18 U. S. c. 516.) 
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vided for the punishment of murder, manslaughter, rape, 
assault with intent to kill, assault with a dangerous 
weapon, arson, burglary and larceny when committed by 
one Indian against the person or property of another 
Indian. In ather respects the policy remained as before. 
After South Dakota became a State, Congress, acting upon 
a partial cession of jurisdiction by that State, c. 106, Laws 
1901, provided by the act of February 2, 1903, c. 351, 32 
Stat. 793, now Sec. 329 of the Penal Code, for the pun
ishment of the particular offenses named in the act of 
1885 when committed on the Indian reservations in that 
State, even though committed by others than Indians, but 
this is without bearing here, for it left the situation in 
respect of offenses by one Indian against the person or 
property of another Indian as it was after the act of 
1885. 

We have now referred to all the statutes. There is 
none dealing with bigamy, polygamy, incest, adultery or 
fornication, which in terms refers to Indians, these mat
ters always having been left to the tribal customs and laws 
and to such preventive and corrective measures as rea
sonably could be taken by the administrative officers. 
( Pp. 603---605.) 

Recognition of the validity of marriages and divorces consum
mated in accordance with tribal law or custom is found in 
numerous cases.121 

Legal recognition has not been withheld from marria~es by 
Indian custom, even in those cases where Indian custom sanc
tioned polygamy. As was said in Kobogttm v. Jaolcson Iron Co.: 122 

* * * The testimony now in this case shows what, as 
matter of history, we are probably bound to know judi
cially, that among these Indians polygamous marriages 
have always been recognized as valid, and have never 
been confounded with such promiscuous or informal tem
porary intercourse as is not reckoned as marriage. While 
most civilized nations in our day very wisely discard polyg-

amy, and it is not probably lawful anywhere among 
English speaking nations, yet it is a recognized and valid 
institution among many nations, and in no way universally 
unlawful. We must either hold that there can be no valid 
Indian marriage, or we must hold that all marria ""es are 
valid which by Indian usage are so regarded. There is 
no middle ground which can be taken, so long as our own 
laws are not binding on the tribes. They did not occupy 
their territory by our grace and permission, but by a right 
beyond our control. They were placed by the constitution 
of the United States beyond onr jurisdiction, and we had 
no more right to control their domestic usages than those 
of Turkey or India. • * • We have here marriages 
had between members of an Indian tribe in tribal rela
tions, and unquestionably good by the Indian rules. The 
parties were not subject in those relations to the laws of 
Michigan, and there was no other law interfering witb 
the full jurisdiction of the tribe over personal relations. 
We cannot interfere with the validity of such marriages 
without subjecting tllem to rules of law which never bound 
them. ( Pp. 605-606. ) 

Despite a popular impression to the contrary, marriage in ac
cordance with tribal law or custom has exactly the same validity 

121 Johnson v. Johnson, 30 Mo. 72 (1860) ; Boyer v. Dively, 58 Mo. 
510 (1875) ; Earl v. Godley, 42 Minn. 361, 44 N. W. 254 (1890) ; People 
ex rel. LaForte v. Rubin, 98 N. Y. Supp. 787 (1905) ; Ortley v. Ross, 78 
Nebr. 339, 110 N. W. 982 (1907) ; Yakima Joe v. To-is-lap, 191 Fed. 516 
(C. C. Ore. 1910) ; Oyr v. Walker, 29 Okla. 281, 116 Pac. 931 (1911) ; 
Buck v. BransOn, 34 Okla. 807, 127 Pac. 436 (1912) ; Butler v. Wilson. 
54 Okla. 229, 153 Pac. 823 (1915) ; Oarney v. Ohapman, 247 U. S. 102 
(1918) ; Hallowell v. Oommons, 210 Fed. 793 (C. C. A. 8, 1914) ; John
son v. Dunlap, 68 Okla. 216, 173 Pac. 359 (1918) ; Davis v. Reeder, 
102 Okla. 106, 226 Pac. 880 (1924) ; Pompey v. King, 101 Okla. 253, 225 
Pac. 175 (1924). ; Proctor v. Foster, 107 Okla. 95, 230 Pac. 753 (1924) ; 
Unussee v. McKinney, 133 Okla. 40, 270 Pac. 1096 (1928) ; and cf. 
Oonnolly v. Woolrich. 1l Lower Can. Jur. 197 (1867). See, alRO, Pm·r 
v. Oolfa:JJ, 197 Fed. 302 (C. C. A. 9, 1912) ; Porter v. Wilson, 239 U. S. 
170 (1915) ; and see Wharton, Conflict of Laws (3d ed. 1905), vol. 1, 
sec. 128a. 

122 76 Mich. 498, 43 N. W. 602 (1889). 

I 

that marriage by state license has among non-Indians. Many 
Indian tribes have a clearly defined marriage ritual.123 Some 
tribes have provided for regular tribal marriage licenses, the 
validity of which has been affirmed by the United States Supreme 
Court_l24. 

The jurisdiction of a tribal court over divorce actions has been 
recognized by federal and state courts. 125 

The basis of tribal jurisdiction over divorce was set forth with 
lucidity in the case of Wall v. Williamson: 126 

It is only by positive enactments, even in the case of 
conquered and subdued nations, that their laws are 
changed by the conqueror. (P. 51.) 

The fact that Indians may obtain marriage licenses from state 
officials does not deprive the tribe of jurisdiction to issue a di
vorce where the parties are properly before tribal court. In 
this respect Indians are in the same position as persons who, 
after marrying under the law of one state, may be divorced 
under the law of another state or of a foreign nation.121 

123 Under Chapter 3, sec. 2, of the Law and Order Regulations 
approved by the Secretary of the Interior November 27, 1935, 25 
C. F. R. 161.28, it became the duty of each tribal council to determine 
the procedure to be followed in tribal custom marriage. See fn. 130, 
infra. 

124 Nofire v. United States, 164 U. S. 657 (1897). 
125 Raymond v. Raymond, 83 Fed. 721 (C. C. A. 8, 1897); 19 Op. A. G. 

109 (1888). 
126 8 Ala. 48 (1845). 
127 In upholding the power of a tribal court to issue a divorce decree 

where one of the parties was a non-Indian, the Solicitor for the Inte
rior Department declared (Memo. February 11, 1939) : 

A divorce action has been frequently described as an actioD 
in rem in which the res is the marital status of the parties. It 
is necessary for a court to have jurisdiction of the res in order to 
grant a divorce, although it need not have jurisdiction of both the 
parties. It is well established that a State court has the nec
essary jurisdiction of the marital status where the plaintiff is a 
resident of the State and the State is the location of the marital 
domicile, even though the State has no jurisdiction of the de
fendant spouse who is not a resident or a citizen of the State 
and can be reached only by constructive notice. Atherton v. 
Atherton, 181 U. S. 155; Haddock v. Haddock, 201 U. S. 562; 
Delanoy v. Delanoy, 13 Pac. (2d) 719 (Cal. 1932), 86 A. L. R. 1321. 

The foregoing principles are based upon the interest of the 
State in the marital status of its residents, and this interest 
is considered sufficiently great to permit a State to act upon 
the marital status of a resident in certain cases even though 
the otJler party was never within the jurisdiction of the State. 
As said by one court : 

"Every State or sovereignty has the right to determine 
the domestic relations of all persons having their domiciles 
within their [sic) territory and where the husband or wife 
is domiciled within a particular State, the courts of that 
State can take jurisdiction over the status, and for 12roper 
cause a~t on this rem and dissolve the relation." Oo]Tey v. 
Coffey, 71 S. W. (2d) 141, 142 (Mo. 1934). 

If the foregoing principles are applied to such a situation as 
that now presE'nted, a tribal court could exercise jurisdiction 
to grant a divorce to a tribal member residing on the reserva
tion whose spouse has abandoned the marital domicile on the 
reservation, regardless of the tribal membership or race or resi
dence of the other spouse. 

Reliance need not be plnced entirely upon application of these 
general principles of jurisdiction, however, in order to sustain 
the jurisdiction of a tribal court to divorce tribal members from 
white spouses, since a number of cases "Pave already recognized 
as valid marriages and divorces under tribal law between tribal 
members and white persons. Wall v. Williamson, 8 Ala. 48; 
Wall v. Williams, 11 Ala. 826; Morgan v. McGhee, 5 Humph. 
(Tenn.) 14 ; John8on v. Johnson's AdmAnist1·ator, 30 Mo. 72. 77 

Am. Dec. 598; La Riviere v. La Riviere, 77 Mo. 512; Cyr. v. Walker, 
29 Okla. 281, 116 Pac. 931.; 35 L. R. A. (n. s.) 795; 14 R. C. L. 122. 
The foregoing cases determine that a white person who estab
lished a residence among an Indian tribe in its territory will be 
considered married to or divorced from a tribal member accord
ing to the law of the tribe. In the leading case of Cyr. v. Walker, 
supra, an adopted member of the tribe divorced his white wife 
on the reservation under tribal law and the validity of this di
vorce was recognized even though the parties had been married 
under State law. In all of these cases the divorce was an Indian 
custom divorce through separation by mutual consent or by 
abandonment b:v one of tbe parties. The principle, however, 
would not be affected because an Indian tribe may now require 
formal tribal court action in place of the earlier Indian custom. 

The C11r case would seem to g-o so far as to recognize a tribal 
divorce by a tribal member against a white person who did not 
consent to the divorce. However, it is not necessary to decide 
at tilis time whether such a principle would now be accepted 
so that a tribal member could obtain a divorce in a tribal court 
against a white spouse who objected to the jurisdiction of the 
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It is, however, a matter of state law whether state courts will 
recognize the validity of such divorces. In the absence of re
ported decisions on this point it is not possible to say with any 
certainty how states are likely to treat such tribal divo·rces in 
cases that come up in state courts. S'o far as the Federal Gov
ernment is concerned, the validity of such divorces is conceded.128 

The current Law and Order Regulations of the Indian Service, 
approved by the Secretary of the Interior on November 27, 1935,129 

reco-gnize the validity of Indian custom marriage and divorce and 
leave it to the gov~rning authorities of eaeh tribe to define what 
shall constitute such marriage and divorce.130 These regulations 

court. All that need be decided at this time is that under the 
accepted divorce law a tribal member may obtain a tribal divorce 
from a white spouse who has consented to __ the jurisdiction of 
the tribal court or who has abandoned his tribal spouse and his 
marital domicile on the reservation. It mi~ht be pointed out 
than an unjustified abandonment is itself an implied consent to 
a divorce action by the abandoned spouse in the court of the 
latter's domicile. (See Delanoy v. Delanoy, supra, at 723.) 

128 The Comptroller General, however, ruled otherwise in a case where 
a divorce action was pending in a state court. Settlement Certificate, 
Claim No. 013388 (25), January 23, 1936. 

129 See 55 I. D. 401 ( 1935). 
1ao Chapter 3, sec. 2. 

Tribal Custom Marriage and Divorce.-The Tribal Council 
shall have authority to determine whether Indian custom mar
riage and Indian custom divorce for members of the tribe shall 
be recognized in the future as lawful marriage and divorce upon 
the reservation, and if it shall be so recognized, to determine 
what shall constitute such marriage and divorce and whether 
action by the Court of Indian Offenses shall be required. When 
so determined in writing, one copy shall be filed with the Court 
of Indian Offenses, one copy with the Superintendent in charge 
of the reservation, and one copy with the Commissioner of Indian 
Affairs. Thereafter, Indians who desire to become married or 
divorced by the custom of the tribe shall conform to the custom 
of the tribe as determined. Indians who assume or claim a 
divorce by Indian custom s'Jall not be f'ntitled to remarry until 
they have complied with the determined custom of their triba 
nor until tbey have recor{led such divorce at the agency office. 

Pending any determination by the Tribal Council on these mat
ters, the validity of Indian custom marriage and divorce shall 
continue to be recognized as heretofore. (55 I. D. 401, 407 
(1935).) 

also authorize decrees by Courts of Indian Offenses compelling 
payment for support,131 and judgments on the issue of paternity.182 

The co·nstitutions for tribes organized under the Act of June 18, 
1934, generally provide for the exercise by the tribal council and 
tribal court of general jurisdiction over domestic relations.133 

Generally ' no departmental review of such tribal action is 
required. 

A few of these tribal constitutions provide that all marriages 
shall be in conformity with state law.134 Several tribes have 
adopted special ordinances governing domestic relations.135 

131 C. F. R. 161.30, 161.64. A superintendent may enforce such 
a judgment against the defendant's restricted funds. Memo. Sol. I. D., 
September 8, 1938. 

132 25 C. F. R. 161.30. 
133 Thus, for example, the Constitution of the Fort Belknap Indian 

Community, Montana, approved on December 13, 1935, provides: 
Article V, Section 1. Enumerated powers.-The council of the 

Fort Belknap Community shall have the following powers, the 
exercise of which shall be subject to popular referendum as 
provided hereafter: * * * 

(o) To regulate the domestic relations of members of the 
community. 

134 See, e. g., the Constitution of the San Carlos Apache Tribe, approved 
January 17, 1936, which provides: 

Article V, Section XII. Domestic relations.-The council shaH 
have the power to regulate the domestic relations of members of 
the tribe, but all marriages in the future shall be in accordance 
with the State laws * * *" 

135 The Code of Ordinances of the Gila River Pima-Maricopa Indian 
Community (1936) provides: 

CHAPTER 4. DOMESTIC RELATIONS 

SEC. 1. Marriage.-The Community Court may issue marriage 
licenses to proper persons, both of whom are members of the 
Community. Any tribal custom marriage not so licensed shall 
not be recognized as valid. 

SEC. 2. Divorce.-The Community Court may issue decrees of 
divorce for causes which it deems sufficient, where both parties 
are members of the Community. 

SEC. 3. Recording• of Marr-iages and Divorces.-All Indian mar
riages and divorces, whether consummated in accordance with the 
State law or in accordance with Community Ordinances, shall be 
recorded within thirty days at the agency. 

SECTION 6. TRIBAL CONTROL OF DESCENT AND DISTRIBUTION 

It is well settled that an Indian tribe has the power to pre- retary of the Interior shall have unreviewable discretion to de-
scribe the manner of descent and distribution of the property 
of its members, in the absence of contrary legislation by Con
gress.136 Such power may be exercised through unwritten cus
toms and usages/37 or through written laws of the tribe. -This 
power extends to personal property as well ·as to real property. 
By virtue of this authority an Indian tribe may restrict the 
descent of property on the basis of Indian blood or tribal mem
bership, and may provide for the escheat of property to the 
tribe where there are no recognized heirs. An Indian tribe may, 
if it so chooses, adopt as its own the laws of the state in which 
it is situated and may make such modifications in these laws as 
it deems suitable to its peculiar conditions. 

The only general statutes of Congress which restrict the 
power of an Indian tribe to govern the descent and distribution 
of property of its members are section 5 of the General Allotment 
Act/38 which provides that allotments of land shall descend "ac
cording to the laws of the State or Territory where such land is 
located," the Act of June 25, 1910/89 which provides that the Sec-

us See Chapter 5, sec. 11; Chapter 11, sec. 6. 
137 See Beaglehole, Ownership & Inheritance in an Indian Tribe (1935), 

20 Ia. L. Rev. 304; Hagan, Tribal Law of the American Indian (1917), 
23 Case & Com. 735; and see authorities cited supra, sec. 3, fn. 55. 

138 Act of February 8, 1887, 24 Stat. 388, 389, 25 U. S. C. 348. 
Treaties and special statutes occasionally stipulated U•at state laws 

were to apply to descent of allotments. See, for example, Article 8 
of _the Treaty of February 27, 1867, with the Pottawatomies, 15 Stat. 531, 
533. 

1311 Sec. 1, 36 Stat. 855, 25 U. S. C. 372. 

termine the heirs of an Indian in ruling upon the inheritance 
of individual allotments issued under the authority of the Gen
eral Allotment Law, and section 2 of the same act, as amended 
by the Act of February 14, 1913,140 which gives the Secretary of 
the Interior final power to approve and disapprove Indian wills 
devising restricted property. 

These statutes abolished the former tribal power over the 
descent and distribution of property, with respect to allotments 
of land ·made under the General Allotment Act, and rendered 
tribal rules of testamentary disposition subject to the authority 
of the Secretary of the Interior, when the estate includes Pestricted 
property. They do not, however, affect testamentary disposi
tion of unrestricted property or intestate succession to personal 
property or to interests in land other than allotments (e. g., 
possessory interests in land to which title is retained by the 
tribe) .141 With respect to property other than allotments of land 
made under the General Allotment Act and similar special legis
lation, the inheritance laws and customs of the Indian tribe are 
still of supreme authority.142 

140 37 Stat. 678. See 25 U. S. C. 373. 
141 Gooding v. Watkins, 142 Fed. 112 (C. C. A. 8, 1905). See Chapter 

5, sec. 11 and Chapter 11, sec. 6. 
142 The foregoing general analysis is inapplicable to the Five Civilized 

Tribes, and Osnges, Congress having expressly provided that state 
probate courts shall have jurisdiction over the estates of allottf'd In
dians of the Five Civilized Tribes len.ving restricted heirs (Act of · 
June 14, 1918, c. 101, sec. 1, 40 Stat. 606, 25 U. S. C. 375), and over the 
estates of Osage Indians (Act of April 18, 1912, sec. 3, 37 Stat. 86). 
See Chapter 23, sees. 9, 12. 
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The authority of an Indian tribe in the matter of inheritance 
is clearly recognized by the United States Supreme Court in the 
case of Jones v. Meehan. 143 Land had been allotted to Chief 
Moose Dung. After his death, the Chief's eldest son, Moose 
pung the Younger, leased the land in 1891 for 10 years, to two 
white men, the plaintiffs, on the assumption that he was, by the 
custom of his tribe, the sole heir to the property and entitled, 
in his own right, to dispose of it. Thereafter, in 1894, a second 
lease of the same land was executed in favor of another white 
man, the defendant. The Secretary of the Interior took the view 
that the earlier lease was invalid. The Secretary of the Interior 
approved the second lease, pursuant to a joint resolution of Con
fTess specifically authorizing the approval of the second lease. 
Under the second lease, the Secretary of the Interior held, the 
rentals were to be divided among six descendants of the older 
Chief Moose Dung, and Moose Dung ihe Younger was to receive 
only a one-sixth share. Thus the Supreme Court was faced with 
a clear question: Did Moose Dung the Younger have the right, in 
1891, to make a valid lease which neither the Secretary of the 
Interior nor Congress itself could thereafter annul? Faced with 
this question, the Court declared, per Gray, J.: 

The Department of the Interior appears to have assumed 
that, upon the death of Moose Dung the elder, in 1872, 
the title in his land descended by law to his heirs general, 
and not to his eldest son only. 

But the elder Chief Moose Dung being a member of an 
Indian tribe, whose tribal organization was still recog
nized by the Government of the United States, the right 
of inheritance in his land, at the time of his death, waf: 
controlled by the laws, usages and customs of tht> tribe, 
and not by the law of the State of Minnesota, nor by any 

action of the Secretary of the Interior. (P. 29.) 

* * * * * 
The title to the strip of land in controversy, having been 

granted by the United States to the elder Chief Moosf' 
Dung- by the treaty itself, and having descended, upon his 
death, by the laws, customs and usages of the tl'ibe, to 
his eldest son and successor as chief, Moo~e Dung the 
younger, passed by the lease executed by the latter in 189:1 
to the plaintiffs for the term of that lease; and their 
rights under that lease could not be divested by any sub 
sequent action of the lessor, or of Congress, or of the Ex
ecutive Departments. (P. 32.) 

The opinion of the Supreme Court in Jones v. Meehan cites a 
long series of cases in federal and state courts which likewise 
uphold the validity of tribal laws and customs of inheritance.144 

The upshot of the cases cited is summarized in the words of a 
New York court: 

When Congress does not act no law runs on an Indian 
reservation save the Indian tribal law and custom.H5 

The decision of the Supreme Court in Jones v. Meehan is a 
clear refutation of the theory that in the absence of law plenary 
power over Indian a:ftairs rests with the Interior Department.Hr. 
The case holds not only that power over inheritance, in the ab
sence of congressional legislation, rests with the Indian tribe. 
but that Congres·s itself cannot disturb rights which have vested 
under tribal law and custom. 

Other decisions confirm' the rule laid down in the Moose Dung 
case. 1m 

H 3 175 U. S. 1 (1899). 
H<~ United States v. Shanks, 15 Minn. · 369 (1870) ; Dole v. Irish, 2 

Barb. (N.Y.) 639 (1848); Hastings v. Farmer, 4 N. Y. 293, 294 (1850) ; 
The Kansas Indians, 5 Wall. 737 (1866) ; Wau-pe-man-qua v. Aldrich, 28 
Fed. 489 (C. C. Ind. 1886) ; Brown v. Steele, 23 Kans. 672 (1880) ; 
Richardville v. Thorp, 28 Fed. 52 (C. C. Kans. 1886). 

145 Woodin v. Seeley, 141 Misc. 207, 252 N. Y. Supp. 818 (J 931). 
u~ See 20 L. D. 157 (1895), mod. 29 L. D. 628 (1900). See Chapter 

5, sees. 7, 8. 
147 See Chapter 10, sec. 10. And see Dembitz, Land Titles (1895), 

vol. 1, p. 498. 

In the case of Gray v. Coffman, 148 the court held that the 
validity of the will of a member of the Wyandot tribe depended 
upon its conformity with the written laws of the tribe. The 
court declared : 

The Wyandot Indians, before their removal from Ohio 
had adopted a written constitution and laws, and among 
others, laws relating to descent and wills. These are in 
the record, and are shown to have been copied from the 
laws of Ohio, and adopted by the Wyandot tribe, with 
certain modifications, to adapt them to their custom's and 
usages. One of these modifications was that only living 
children should inherit, excluding the children of deceased 
children, or grandchildren. The Wyandot council, which 
is several times referred to in the treaty of 1855, was ari 
executive and judicial body, and had power, under the 
laws and usages of the nation, to receive proof of wills, 
etc.; and this body continued to act, at least to some ex
tent, after the treaty of 1855. * * * under the circum
stances, the court must give effect to the well established 
laws, customs, and usages of the Wyandot tribe of Indians 
in respect to the disposition of property by descent and 
will. (Pp. 1005-1006.) 

In the case of O'Brien v. Bugbee,149 it was held that a plaintiff 
in ejectment could not recover without positive proof that under 
tribal custom he was lawful heir to the property in question. 
In the absence of such proof, it was held that title to the land 
escheated to the tribe, and that the tribe might dispose of ttJ_e 
land as it saw fit. 

Tribal autonomy in the regulation of descent and distribution 
is recognized in the case of Wood'in v. Seeley 150 and in the case 
of Patterson v. Council of Seneca Nation.151 

In the case of Y-Ta-Tah-Wah v. Rebock,152 the plaintiff, a 
medicine-man imprisoned by the federal Indian agent and county 
sheriff for practicing medicine without a license, brought an 
action of false imprisonment against these officials, and died 
during the course of the proceedings. The court held that the 
action might be continued, not by an administrator of the 
decedent's estate appointed in accordance with state law, but 
by the heirs of the decedent by Indian custom.153 The court 
declared, per Shiras, J.: 

If it were true that, upon the death of a tribal Indian, 
his property, real and personal, became subject to the 
laws of the state directing the mode of distribution of 
estates of decedents, it is apparent that irremediable con
fusion would be caused thereby in the affairs of the 
Indians * * *. (P. 262.) 

In a case 15
' involving the right of an illegitimate child to 

inherit property, the authority of the tribe to pass upon the 
status of illegitimates was recognized in the following terms: 

The Creek Council, in the exercise of its lawful function 
of lox:al self-governmeut, saw fit to limit the legal rights 
of an illegimate child to that of sharing in the estate of 
his putative father, and not to confer upon such child 

148 10 Fed. Cas. No. 5,714 (C. C. Kan. 1874). Accord: Gooding v. 
Watkins, 142 Fed. 112 (C. C. A. 8, 1905). 

149 46 Kan. 1, 26 Pac. 428 (1891). 
150 141 -Misc. 207, 252 N. Y. Supp. 818 (1931), discussed in Note 

(1932) 9 N. Y. U. L. Q. Rev. 498. 
151245 N. Y. 433, 157 N. E. 734 (1927). 
1 52 105 Fed. 257 (C. C. N. D. Iowa 1900). 
153 Compare, however, the decision of the Supreme Court of New 

Mexico in Trujillo v. Prince, 42 N. M. 337, 78 P. 2d 145 (1938), hold
ing that an administrator of a Pueblo Indian appointed by a state 
court was empowered to sue under a state wrongful death statute. 
The Solicitor for the Interior Department and the Special Attorney 
for the Pueblo Indians supported the position which the Supreme Court 
of New Mexico finally adopted, on the ground that the action was not 
an action over which the tribal courts would have ':Jurisdiction, but 
was entirely a creature of state legislation operating on events th'lt 
occurred outside of any reservation. Memo. Sol. I. D., September 21, 
1937. 

1~ Oklahoma Lancl Oo. v. Thomas, 34 Okla. 681, 127 Pac. 8 (1912). 
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generally the status of a child born in lawful wedlock. 
(P. 13.) Ull 

In the case of Dole v. Irish/56 it was held that a surrogate of 
the State of New York has no power to grant letters of adminis
tration to control the disposition of personal property belonging 
to a deceased member of the Seneca tribe. The court declared: 

I am of the opinion that the private praperty of the 
Seneca indians is not within the jurisdiction of our laws 
respecting administration; and that the letters of admin
istration granted by the surrogate to the plaintiff are void. 
I am also of the opinion that the distribution of indian 
property according to their customs passes a good title, 
which our courts will not disturb; and therefore that the 
defendant has a good title to the horse in question, and 
must have judgment on the special verdict. (Pp. 642-
643.) 

In UnUed States v. Charles/57 the distribution of real and per
sonal property of the decedent through the Iroquois custom of 
the "dead feast" is recognized as controlling all rights of 
inheritance. 

In the case of Mackey v. Oome,158 the Supreme Court held that 
letters of administration issued by a Cherokee court were en
titled to recognition in another jurisdiction, on the ground that 
the status of an Indian tribe was in fact similar to that of a 
fede:cal territory. 

In the case of Meelcer v. Kaelin/fi9 the court recognized the 
validity of tribal custom in determining the descent of real and 
personal property and indicated that the tribal custom of the 
Puyallup band prescribed different rules of descent for real and 
for personal property. 

The applicability of tribal law in matters involving deter
mination of heirs 160 is recognized in the Law and Order Regu
lations of the Indian Service.161 These regulations provide that 
when any member of a tribe dies, 

leaving property other than an allotment or other trust 
property subject to the jurisdiction of the United States, 
any member claiming to be an heir of the decedent may 
bring a suit in the Court of Indian Offenses to have the 
Court determine the heirs of the decedent and to divide 
among the heirs such property of the decedent.162 

In such suits, the regulations provide: 
In the determination of heirs, the Court shall apply the 

custom of the tribe as to inheritance if such custom is 
proved. Otherwise the Court shall apply State law in 
deciding what relatives of the decedent are entitled to 
be his heirs.188 

A special proviEion covers the situation where the statutory 
jurisdiction of the Department attaches to part of an estate that 
is otherwise subject to tribal jurisdiction : 

Where the estate of the decedent includes any interest 
in restricted allotted lands or other property held in trust 
by the United States, over which the Examiner of Inher
itance would have jurisdiction, the Court of Indian 

155 Accord: Butler v. Wilson) 54 Okla. 229, 153 Pac. 823 (1915). 
1~6 2 Barb. (N. Y.) 639 (1848). 
157 23 F. Supp. 346 (D. C. W. D. N. Y. 1938) ; accord: George v. Pierce) 

148 N. Y. Supp. 230 (1914). 
15818 How. 100 (1855). See Chapter 14, sec. 3. 
159173 Fed. 216 (C. C. W. D. Wash. 1909). 
160 Recognition of tribal rules of descent is found in such special 

legislation as the Act of February 19, 1875, 18 Stat. 330, dealing with 
leases ot Seneca lands, and the Act of March 1, 1901, 31 Stat. 861, 
dealing with Creek allotments. 

To the effect that inheritance of a house on tribal land is governf'd 
by tribal rather than state law, see Memo. Sol. I. D., November 18, 1938. 

1tn 25 C. F. R . 161.31-161.32. 
162 Law and Order Regulations, approved November 27, 1935, c. 3, sec. 

5, 25 C. F. R. 161.31 
111Jbid. 

Offenses may distribute only such property as does not 
come under the jurisdiction of the Examiner of Inher
itance, and the determination of heirs by the court may 
be reviewed, on appeal, and the judgment of the court 
modified or set aside by the said Examiner of Inheritance, 
with the approval of the Secretary of the Interior, if law 
and justice so require.164 

The Law and Order Regulations of the Indian Service further 
provide that Courts of Indian Offenses shall have jurisdiction to 
probate wills of tribal Indians, 

disposing only of property other than an allotment or 
other trust property subject to the jurisdiction of the 
United Stales.165 

Tribal custom is recognized in the provision: 

If the Court determines the will to be validly executed, 
it shall order the property described in the will to be 
given to the persons named in the will or to their heirs; 
but no distribution of property shall be made in violation 
of a proved tribal custom which restricts the privilege 
of tribal mE:mbers to distribute property by will.166 

Indian Service regulations covering the determination of heirs 
and approval of wills 167 provide that the activity of examiners 
of inheritance in cases of intestate succession shall not extend 
to unallotted reservations.168 

Tribal constitutions generally provide that the governing body 
of the tribe shall have power-

to regulate the inheritance of real and personal property, 
other than allotted lands, within the Territory of the 
Community/59 

A typical tribal inheritance law, adopted by the Gila River Pima
Maricopa Indian Community on June 3, 1936, is set forth in the 
footnote below.].70 

164 Ibid. 
165 25 C. F. R. 161.32. 
l66 25 c. F. R. 161.32. 
167 Approved by Secretary of the Interior May 31, 1935, 25 C. F. R., 

Part 81. 
1ss 25 C. F. R. 81.13, 81.23. 
169 Constitution of the Fort Belknap Indian Community ot the Fort 

Belknap Reservation, Mont., approved December 13, 1935, Art. V, 
Sec. l(m). 

17o SEC. 6. Approval of Wills.-When any member of the tribe dies, 
leaving a will disposing only of property other than an allot
ment or other trust property subject to the jurisdiction of the 
United States, the Court shall, at the request of any member 
of the tribe named in the will or any other interested party, 
determine the validity of the will after giving notice and full 
opportunity to appear in court to all persons who might be 
heirs of the decedent. A will shall be deemed to be valid if the 
decedent had a sane mind and understood what he was doing 
when be made the will and was not subject to any undue 
influence of any kind from another person, and if the will 
was made in writing and signed by the decedent in the presence 
of two witnesses who also signed the will. If the Court deter
mines the will to be validly executed, it shall order the prop
erty described in the will to be given to the persons named in 
the will or to their heirs, if they are dead. 

SEC. 7. Determination of Heirs.-Property of members of the Com
munity, other than allotted lands, if not disposed of by will 
shall be inherited according to the following rules : 

1. The just debts and funeral expenses of the deceased shall 
be paid before the heirs take any property. 

2. If the deceased leaves a surviving spouse, all the property 
shall 1!:0 to the surviving spouse, who shall make such 
disposition as seems proper. 

3. If the deceased leaves children or grandchildren, but no 
spouse, all the property shall JZ:O to them. 

4. If tbe deceased leaves no spouse nor descendants, all the 
property shall go to his or her parents, if either or both 
is alive. 

5. In any other case, the nearest relatives shall inherit. 
Where there is more than one heir, all the heirs shall meet and 

agree among themselves upon the division of the property. 
If no agreement can be reached among all the interested parties, 

any party may. upon depositing a fee of five dollars in the Commu
nity Court, require the Court to pass on the distribution of the 
estate. 

Wherf' the intf'rested parties agrf'e among themselves on the dis
position of the estate, they shall file a report of such distribution 
with the Community Court. 



142 THE SCOPE OF TRIBAL SELF-GOVERNMENT 

SECTION 7. THE TAXING POWER OF AN INDIAN TRIBE 

One of the powers essential to the maintenance of any gov
ernment is the power to levy taxes. That this power is an in
herent attribute of tribal sovereignty which continues unless 
withdrawn or limited by treaty or by act of Congress 171 is a 
proposition which has never been successfully disputed. 

A landmark in this field is the case of B1tster v. Wright.m 
The Creek Nation, one of the Five Civilized Tribes, had imposed 
a tax or license fee upon all persons, not citizens of the Creek 
Nation, who traded within the borders of that nation. The In
terior Department sought the advice of the Attorney General 
as to the legality of this tax, and was advised that the tax wa~ 
legal and that the Interior Department was under an implied 
duty to assist in its enforcement.173 Thereupon the Interior De
partment promulgated appropriate regulations to assist the tribe 
in making collections of license fees. The plaintiffs in the case 
of Buster v. Wright were traders doing business on town sites 
within the boundaries of the Creek Nation, who sought to en
join officers of the Creek Nation and of the Interior Department 
from closing down their business and ousting them for nonpay
ment of taxes. On demur.rer, the plaintiffs' bill was dismissed 
by the trial court. The decision of the trial court was affirmed 
by the Court of Appeals of the Indian Territory,174 again by the 
Circuit Court of Appeals for the Eighth Circuit,175 and finally 
by the United States Supreme Court_l76 The learned opinion 
of Judge Sanborn in the Circuit Court of Appeals illuminates 
the entire subject: 

The authority of the Creek Nation to prescribe the term~ 
upon which noncitizens may transact business within its 
borders did not haYe its origin in act of Congress, treaty, 
or agreement of the United States. It was one of the 
inherent and essential attributes of its original sover
eignty It was a natural right of that people, indispens
able to its autonomy as a distinct tribe or nation, and it 
must remain an attribute of its government until b.v the 
agreement of the nation itself or by the superior power 
of the republic it is taken from it. Neither the authority 

1 71 No treaty provisions or special statutes dealing with tribal taxa
tion have been found. But ct. Act of August 2, 1882, 22 Stat. 181, 
empowering Congress to i ax certain railroad rights-of-way for- the 
benefit of tribal grantors. 

172 135 Fed. 947 (C. C. A. 8. 1905), app. dism. 203 U.S. 599. 
m * * * the legal right to purchase land within an Indian nation 

gives to the purchaser no right of exemption from the laws of 
such nation, nor does it authorize him to do any act in viola
tion of the treaties with such nation. These Jaws requiring 
a permit to reside or carry on business in the Indian countrY 
existerl long hefor0 and at the time this act was passeo. And 
if any outsider saw proper to purc~1ase a town lot under thi<; 
act of Congress. he did so with full knowledge that he could 
occupy it for resioence or business only by permission from the 
Indians. * * * 

The treaties and laws of the United States make all persons. Witb 
a few specified exceptions, who are not citizens of an Indian 
nation or members of an Indian tribe, and are found within 
an Indinn nation without permission. intruc1Prs there, and 
require their removal by the United States. This closes the 
whole mattPr. absolutely excludos all but the excepted classes, 
and fully authorizes these nations to ahsolutely exclude out
siders, or to permit their residence or business upon such terms 
as thoy may croose to impose, and it must he borne in miPd that 
citizens of the United States have. as such. no more right or 
business to be thPrr than they have i.n any foreign nation, and 
can lawfully be there at all only by Indian permiss ' on; nm'l 
that their right to be or r r main or carry on business there de
pends solely upon whethet· t11 ey have such permission. 

As to thr power or duty of your Dep:'lrtment in the premi ses there 
can hardly he a donbt. Under th"' treaties of the Uniten States 
with thew' Indian nations this G·wernment is under the most 
solemn obligation, and for which it hfls received ample con
Rideration. to remove and keep removed from the territorv of 
these tribes. all this clflss of intruders who are th <>rf' without 
Indian prrmis~=;ion. The performance of this obligation, as in 
other matters concerning the Indinns and their affairs, has Jong 
been devolved upon the Department of the Interior. * * * 

Trespassers on Indian Lands, 23 Op. A. G. 214, 217- 218 (1900). 

174 Buster v. Wright, 82 S. W. Rfi5 (1904). 
175 135 Fed. 947 (C. C. A. 8, 1905). 
176 203 U. S. 599 (1906) , app. dism. without opinion. 

nor the power of the United States to license its citizens 
to trade in the Creek Nation, with or without the consent 
of that tribe, is in issue in this case, because the com
plainants have no such licenses. The plenary power and 
lawful authority of the government of the United States 
by license, by treaty, or by act of Congress to take from 
the Creek Nation every vestige of its original or acquired 
governmental authority and power may be admitted, and 
for the purposes of this decision are here conceded. The 
fact remains nevertheless that eYery original attribute 
of the government of the Creek Nation still exists intact 
which has ·not bee.n destroyed or limited by act of Con
gress or by the contracts of the Creek tribe itself. 

Originally an independent tribe, the superior power of 
the republic early reduced this Indian people to a "do
mestic, dependent nation" (Cherokee Nation v. State of 
.Georgia, 5 Pet. 1-20, 8 L. Ed. 25), yet left it a distinct 
political entity, clothed with am:~le authority to govern 
its inhabitants and to manage its domestic affairs through 
officers of its o_wn selection, who under a Constitution 
modeled after that of the United States, exercised legisla
tive, executive and judicial functions within its terri
torial jurisdiction for more than half a century. The 
governmental jurisdiction of this nation was neither con
ditioned nor limited by the original title by occupancy lo 
the lands within its territory. * * * Founded in its 
original national sovereignty, and secured by these 
treaties, the governmental authority of the Creek Nation, 
subject always to the superior power of the republic, 
remained practically unimpaired until the year 1889. 
Between the years 1888 and 1901 the United States by 
various acts of Congress deprived this tribe of all its 
judicial power, and curtailed its remaining authority 
until its powers of government have become the mere 
shadows of their former selves. Nevertheless its author
ity to fix the terms upon which noncitizens might con
duct business within its territorial boundaries guarantied 
by the treaties of 1832, 1856, and 1866, and sustained 
by repeated decisions of the courts and opinions of the 
Attorneys General of the United States, remained undis
turbed. 

* * * It is said that the sale of these lots and 
the incorporation of cities and towns upon the sites 
1n which the lots are found authorized by act of Congress 
to collect taxes for municipal purposes segregated the 
town sites and the lots sold from the territory of the 
Creek Nation, and deprived it of governmental jurisdic
tion over this property and over its occupants. But the 
jurisdiction to govern the inhabitants of a country is 
not conditioned or limited by the title to the land which 
they occupy in it, or by the existence of municipalities 
therein endowed with power to collect taxes for city pur
poses, and to enact and enforce municipal ordinances. 
Neither the United States, nor a state, nor any other 
sovereignty loses the power to govern the people within 
its borders by the existence of towns and cities therein 
endowed with the usual powers of municipalities, nor by 
the ownership nor occupancy of the land within its 
territorial jurisdiction by citizens or foreigners. (Pp. 
950-952.) 

The case of Buster v. Wright dealt with what may be called 
a license or privilege tax, but the principles therein affirmed are 
equally applicable to a tax on property. Such a tax was upheld 
in Morris v. Hitchcock.171 This case dealt with a tax levied by the 
Chickasaw Nation on cattle owned by noncitizens of that nation 
nnd grazed on priy·ate land within the national boundaries. The 
'!pinion of the United States Court of Appeals for the District 
of Columbia declares : 

A government of the kind necessarily has the power to 
maintain its existence and effectiveness through the exer
cise of the usual power of taxation upon all property 
within its llmits, saYe as may be restricted by its organic 
law. Any restriction in the organic law in respect of this 
ordinary power of taxatiou, and the property subject 

177 21 App. D. C. 565 (1903), aff'd 194 U. S. 384 (1904). 
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thereto, ought to appear by express provision or necessary 
implication. Board Trustees v. Indiana, 14 How, 268, 272: 
Talbott v. Silver Bow Co., 139 U. S. 438, 448. Where the 
restriction upon this exercise of power by a recognized 
government, is claimed under the stipulations of a treaty 
with another, whether the former be dependent upon the 
latter or not, it would seem that its existence ought to 
appear beyond a reasonable doubt. We discover no such 
restriction in the clause of Article 7 of the Treaty of 
1855, which excepts white persons from the recognition 
therein of the unrestricted right of self-government by 
the Chickasaw Nation, and its full jurisdiction over per
sons and property within its limits. The conditions of 
that exception may be fully met without going to the 
extreme of saying that it was also intended to prevent 
the exercise of the power to consent to the entry of non
citizens, or the taxation of property actually within the 
limits of that government and enjoying its benefits.178 

(P. 593.) 

The power to tax does not depend upon the power to remove 
and has been upheld where there was no power in the tribe to 
remove the taxpayer from the tribal jurisdiction.17

u 'Vhere, 
however, the tribe does have power to remove a person from 
its jurisdiction, it may impose conditions upon his remaining 
within tribal territory, including the condition of paying license 
fees. An opinion of the Atton1ey General dated September 17, 
1900, quoted with approval in Morris v. Hitchcock/80 declares: 

"Under the treaties with the Five Civilized Tribes of 
Indians, no person not a citizen or member of a tribe, or 
belonging to the exempted classes, can be lawfully within 
the limits of the country occupied by these tribes without 
their permission, and they have the right to impose the 
terms upon which such permission will be granted." 
(P. 391.) 

It is therefore pertinent, in analyzing the scope of tribal taxing 
powers, to inquire how far an Indian tribe is empowered to 
remove . nonmemb<"rs from its reservation. This question is thP 
more important today because statutes authorizing the Com
missioner of Indin.n Affairs to remoye "undesirable" persons 
from Indian country were repealed, at the urging of the present 
administration, iu the interests of civil liberty.181 Because of 
its peculiar jurisdictional status an Indian reservation is some
times infested with white criminals or simple trespassers, and 
the problem of what effective legal action can be taken by n 
tribe to remove su<:h persons from its reservation is a serious one. 

The law as to the power of a tribe to exclude nonmembers 
from its territory is clearly stated in a series of authorities · 
running back to the earliest days of the Republic. We find in 
the first volume of the Opinions of the Attorney General the 
following answer to a question raised by the Secretary of War 

178 Other authorities supporting the power of an Indian tribe to levy 
taxes or license fees are: Crabtree v. Madden, 54 Fed. 426 (C. C. A. 8, 
1893) ; Maxey v. Wright, 3 Ind. T. 243, 54 S. W. 807, aft"d 105 Fed. 1003 
(C. C. A. 8, 1900) ; 18 Op. A. G. 34, 36 (1884) ; 23 Op. A. G. 214, 219, 220, 
(1900); ibid., p. 528 (1901). 

11o Bustet· v. Wright, sttpra. 
1R0194 U. S. 384 (1904), 
lSl Act of May 21, 1934, 48 Stat. 787, repealing 25 U. S. C. 220 et seq. 

as to the right of the Seneca Nation to exclude trespassers from 
its lands: 

So long as a tribe exists and remains in possession of 
its lands, its title and possession are sovereign and exclu
sive ; and there exists no authority to enter upon their 
lands, for any purpose whatever, without their consent.182 

The present state of the law on the power to remove non
members is thus summarized in the Solicitor's Opinion of October 
25, 1934, on "Pow('rs of Indian Tribes": 

Over tribal lands, the tribe has the rights of a land
owner as well as the rights of a local government, domin
ion as well as sovereignty. But over all the lands of the 
reservation, whether owned by the tribe, by members 
thereof, or by outsiderR. the tribe has the sovereign power 
of determining the conditions upon which persons shall 
be permitted to enter its domain, to reside therein, and 
to do business, provided only such determination is con
sistent with applicable Federal laws and does not infringe 
any vested rights of persons now occupying reservation 
lands under lawful authority.183 

The power of an Indian tribe to levy taxes upon its own mem
bers and upon nonmembers dolng business within the reserva
tions has been affirmed in many tribal constitutions approved 
under the Wheeler-Howard Act, as has the power to remove 
nonmembers from land over which the tribe exercises jurisdic
tion. The following clauses are typical statements of these 
tribal powers : 

(h) To levy taxes upon members of the tribe and to 
require the performance of reservation labor in lieu 
thereof, and to levy taxes or license fees, subject to review 
by the Secretary of the Interior, upon non-members doing 
business within the reservation. 

(i) To exclude from the restricted lands of the reserva
tion persons not legally entitled to reside therein, under 
ortlinances which shall be subject to review by the Secre
tary of the Interior.184 

Uuder su<:h provisions, tribal tax ordiuances imposing poll 
taxes, vehicle and other license taxes on members of the tribe, 
and permit and license taxes on nonmembers occupying tribal 
property have been held valid by the Interior Department.185 

And as the payment of a tax or license fee may be made a condi
tion of entry upon tribal land, it may also be made a condition 
to the grant of other privileges, such as the acquisition of a 
tribal lease.186 

It has been held that the Fifth Amendment does not restrict 
tribal taxation of tribal members/87 but tribal constitutional 
requirements were held violated when a tribal council tried to 
delegate its taxing powers to a reservation superintendent_l88 

IS2 1 Op. A. G. 465, 466 (1821). Accord: United States v. Rogers, 23 
Fed. 658 (D. C. W. D. Ark. 1885). And see Chapter 15, sec. 10. 

tea 55 I. D. 14, 50, citing Morris v. Hitchcock, 194 U. S. 384 (1904), 
and other cases. See also Memo. Sol. I. D., August 7, 1937. 

1M Constitution of the Rosebud Sioux Tribe, approved December 20, 
1935, Art. IV, sec. 1. 

185 Memo. Sol. I. D., February 17, 1939 (Rosebud Sioux). 
1so Memo. Sol. I. D., March 28, 1939. 
187 Memo. Sol. I. D., February 17, 1939 (Rosebud Sioux). 
tss Memo. Sol. I. D., May 14, 1938 (Oglala Sioux). 

SECTION 8. TRIBAL POWERS OVER PROPERTY 

The powers of an Indian tribe with respect to property derive 
from two sources. In the first place, the tribe has, with respect 
to tribal property, certain rights and powers commonly incident 
to property ownership. In the second place, the Indian tribe 
has, among its powers of sovereignty, the power to regulate the 
use and disposition of individual property among its members. 

While the disth .. ction between these two sorts of power must 
remain largely conventional 189 and, in most concrete situations, 
even academic, those rights and powers which Indian tribes 

189M. R. Cohen, Property and Sovereignty, \n Law and the Social 
Order (1934). 41. 
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share with other property owners are sufficiently distinguishable 
to deserve treatment in a separate chapter.190 On this subject it 
will be sufficient for our present purposes to note that the powers 
of an Indian tribe with respect to tribal land are not limited by 
any rights of occupancy which the tribe itself may grant to its 
members, that occupancy of tribal land does not create any 
vested rights in the occupant as against the tribe/91 and that 
the extent of any individual's interest in tribal property is sub
ject to such limitations as the tribe may see fit to impose.192 

The power of a tribe over hunting and fishing on tribal terri
tory may be analyzed either in governmental or in proprietary 
terms.191 

In holding that a Pueblo is a stockowner, within the Taylor
Grazing Act, the Acting Solicitor for the Interior Department, 
after citing the foregoing cases, declared : 194 

It thus is clear that a determination whether a Pueblo 
is a "stock owner" within the meaning of the Taylor Act 
and the Federal Range Code must be made by reference 

190 See Chapter 15. See also Chapters 9, 10, and 11. 
191 Sizemore v. Brady, 235 U. S. 441 (1914) ; Franklin v. Lynch, 

233 U. S. 269 (1914) ; Gritts v. FiSher, 224 U. S. 640 (1912) ; Journey
cake v. Cherokee Nation ana United States, 28 C. Cis. 281 (1893) ; 
Sac and Fom Ind!.ans of the Mississippi in Iowa v. Sac ana Fom Indians 
of the Mississippi in Olclahoma, 220 U. S. 481 (1911) aff'g 45 C. Cls. 287 
(1910) ; Hayes v. Barringer, 168 Fed. 221 (C. C. A. 8, 1909) ; Whitmire, 
Trustee v. Cherokee Nation et al., 30 C. Cls. 138 (1895) ; Dukes v. Goodall. 
5 Ind. T. 145, 82 S. W. 702 (1904) ; In re Nar-ragansett Indians, 20 R. I. 
715, 40 At!. 347 (1898); Terrance v. Gray, 156 N. Y. Supp. 916 (1916); 
Reservation Gas Go. v. Snyder, 88 Misc. 209; 150 N. Y. Supp. 216 
(1914) ; .Applicati01t of Parker, 237 N. Y. Supp. 134 (1929) ; McCur
tain v. Grady, 1 Ind. T. 107, 38 S. W. 65 (1896) ; Myers v. MathiS, 2 Ind. 
T. 3, 46 S. W. 178 (1898). 

In the case of Sizemore v. Brady, supra, the Supreme Court declared: 

lands and funds belonged to the tribe as a community, and not 
to the members severally or as tenants in common. (P. 446.) 

Similarly, in Franklin v. Lynch, supra, the Supreme Court declared: 

As the tribe could not sell, neither could the individual members, 
for they had neither an undivided interest in the tribal land nor 
vendible interest in any particular tract. (P. 271.) 

In the case of Hayes v. Barringer, supra, the court declared, in con
sidering the status of Choctaw and Chickasaw tribal lands : 

• At that time these were the lands of the Choctaw 
and Chickasaw Nations, held by them, as they held all their 
lands, in trust for the individual members of their tribes in 
the sense in which the public propertv of representative govem
ments is held in trust for its people. But those were public lands. 
and, while the enrolled members of these tribes undoubtedly had 
a vested equitable right to their just shares of them against 
strangerR and fellow memberR of theit· trib<'S, they had no separate 
or individual right to or equity in any of these lands which they 
could maintain against the legislation of the United States or of 
the Indian Nations. Stephens v. Cherokee Nation, 174 U. S. 445, 
488. 19 Sup. Ct. 722. 43 L. Ed. 1041 ; Cherokee Nat1on v. Jlitch
coclc, 187 U. S. 294. 23 Sup. Ct. 115, 47 L. Ed. 183; Lone Wolf v. 
Hitchcock, 187 U. S. 553. 23 Sup. Ct. 216. 47 L. Ed. 21=19 ; WnUacn 
v. Adams, 14R Fed. 716, 74 C. C. A. 540; Ligon v. Johnston 
(C. C. A.) 164 Fed. 670. (Pp. 222-223.) 

So, too, in United States v. Lucero, 1 N. M. 422, (1869) : title to lands 
within a pueblo is recognized to lie in the pueblo itself, rather than in 
the individual members thereof. 

192 In United States v. Chase, 245 U. S. 89 (1917), the Supreme 
Court held that assignments made pursuant to treaty might be revokrd 
by congressional action taken at the instance of tribal authorities. And 
ct. Gritts v. Fisher, 224 U. S. 640 (1912) and Chapter 5, sec. 5, Chapter 
23, sec. 3. · 

In the case of McCurtain v. Grad;y, supra, a provision of the Choctaw 
Constitution conferring upon the discoverer of coal the right to mine all 
coal within a mile radius of the point of discovery was upheld as a valid 
exercise of tribal power. 

In Whitmire, Trustee v. Cherokee Nation, supra, the Court of Clairrs 
held that the general property of the Cherokee Nation, under the pro
visions of the Chrrokee Constitution, mig-ht be used for public purposes. 
but could not be diverted to per capita payments to a favored class. 

On the power of the tribe with respect to assignments of tribal land 
to members, see Memo. Sol. I. D., October 20, 1937 (Mdewekanton 
Sioux); Memo. Sol. I. D., April 14, 1939 (Santa Clara Pueblo). And 
see Chapter 9, sees. 1, 5; Chapter 15, sec. 20. 

193 See Chapter 14, sec. 7. 
1w Qp. Actin~ Sol. I D., M. 29797, May 14, 1938. 

to the internal structure of the community and to its laws 
and customs. In his request for an opinion, the Com
missioner states: 

"It is impossible, realistically or pragmatically, to 
apply either to Pueblo livestock or to Pueblo range or 
water, concepts of ownership familiar in white life; 
the only way that realism· can be achieved is by a con
cept treating all of these properties as properties of 
the community, whose keeping is vested by formal or 
informal ~ommunity and/or religious decree in an 
individual or family." 

It appears that the custom is that certain individuals are 
designated by the governing body of the Pueblo to carry 
on the function of livestock raising. While in a limited 
sense and for certain purposes the livestock may be 
regarded as the personal property of these individuals, 
the livestock are subject to call by either the secular com
munity, through the Governor and Council, the religious 
community, or the khiva or secret society organizations, 
indicating that the ultimate responsibility of ·the indi
viduals is to the community and that the ultimate interest 
is that of the community. The individual's rights are 
basically usufructuary and always subject to the higher 
demand of the community itself. In these circumstances 
I am unable to see that any violence is done Anglo-Saxon 
legal concepts in holding that a Pueblo is an owner of 
livestock within the meaning of the Taylor Act and the 
Federal Range Code. (Pp: 13-14.) 

The chief limitation upon tribal control of membership rights 
in tribal property is that found in acts of Congress guaranteeing 
,to those who sever tribal relations to take up hom'esteads on the 
public domain/95 and to children of white men and Indian 
women, under certain circumstances/96 a continuing share in the 
tribal property. Except for these general limitations and other 
specific statutory limitations found in enrollment acts and other 
special acts of Congress, the proper authorities of an Indian 
tribe have full power to regulate the use and disposition of tribal 
property by the members of the tribe. 

The authority of an Indian tribe in matters of property is not 
restricted to those lands or funds over which it exercises the 
rights of ownership. The sovereign powers of the tribe extend 
over the property as well as the person of its members. 

Thus, in Crabtree v. Madden/97 it is recognized that questions 
of the validity of contracts among members of the tribe are to 
be determined according to the laws of the tribe.108 

In Jones v. La'ney/09 the question arose whether a deed of 
m·anumission freeing a Negro slave, executed by a Chickasaw 
Indian within the territory of the Chickasaw Nation was valid. 
The lmYer court had charged the jury "that their (Chickasaw) 
laws and customs and usages, within the limits defined to them, 
govern0d all property belonging to anyone domesticated and 
livh1g with them." Approving this charge, upon the basis of 

19;; 43 U. S. C. 189 (Act of March 3, 1875, c. 131, sec. 15, 18 Stat. 420) 
provides that an Indian severing tribal relations to take up a homestead 
upon the public domain "sball be entitled to his distributive share of all 
tlnnuities, tribal funds, lands and other property, the same as though 
he had maintained his tribal relations." For a discussion of this and 
related statutes, see Oakes v. United States, 172 Fed. 305 (C. C. A. 8, 
1909); Halbert v. United States, 283 U. S. 753 (1931). And see sec. 4 
supra, and Chapter 9, sec. 3. 

196 25 u. s. c. 184. 
197 54 Fed. 426 (C. C. A. 8, 1893). 
tvs See, to the same effect, In re Sah Quah, 31 Fed. 327 (D. C. Alaska, 

188(3). Chattel mortgage forms approved by the Interior Department 
l'or use by tribes making loans to members regularly provide : 

This mortgage and all questions and controversies arising there
under shall be subject to the laws of the United States and of 
the ---:-- T'·ibe. Any question or controversy which can
not be decided under such laws shall be dealt with according to 
the Jaws of the Sta1e of---·--. 

See Memo Sol. I. D., Dec~mber 22, 1938 ; and see Memo, Asst. Sec. 
I. D., August 17, 1938. 

lng 2 Tel;. 342 ( 1844). 
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which the jury had found the deed to be valid, the appellate 
court declared : 

Their laws and customs, regulating property, contracts, 
and the relations between husband and wife, have been 
rPspected, when drawn into controversy, in the courts 
of the State and of the United States. (P. 348.) 

In the case of Delaware Indians v:. Cherokee Nation,200 it is 
said: 

The power of an Indian tribe to regulate the inheritance of 
individual property owned by members of the tribe likewise has 
been analyzed under a separate heading.203 

Within the scope of local self-government, it has been held, 
fall such powers as the power to charter corporations.~ 

Repeatedly, in the situations above discussed, federal and state 
courts have declined to interfere with the decisions of tribal 
authorities on property disputes internal to the tribe.205 

The law of real property is to be found in the law of the 
situs. The law of real property in the Cherokee country It clearly appears, from the foregoing cases, that the powers 
therefore is to be found in the constitution and laws of of an Indian tribe are not limited to such powers as it may 
the Cherokee Nation. (P. 251.) 

In the case of James H. Hamilton v. United States,201 it ap
peared that land, buildings, and personal property owned by the 
claimant, a licensed trader, within the Chickasaw Reservation, 
had been confiscated by an act of the Chickasaw legislature. 
The plaintiff brought suit to recover damages on the theory that 
such confiscation constituted an "Indian depredation." The 
Court of Claims. dismissed the suit, declaring: 

The claimant by applying for and accepting a license to 
trade with the Chickasaw Indians, and subsequently 
acquiring property within the limits of their reservation, 
subjected the same to the jurisdiction of their laws. 
(P. 287.) 

The authority of an Indian tribe to impose license fees upon 
persons engaged in trade with its members within the bound
aries of the reservation is confirmed in Zevely v. Weimer,202 as 
well as in the various cases cited under section 7 of this chapter 
dealing with "The Taxing Power of an Indian Tribe." 

200 38 C. Cis. 234 (1903), decree mod. 193 U. S. 127. 
201 42 C. Cis. 282 (1907). Of. sec. 29 of Act of May 2, 1890, 26 Stat. 

81, 93 (tribal law made applicable to contmcts between Indian and 
non-Indian in Indian Territory). 

202 5 Ind. T. 646, 82 S. W. 941 (1904). 

exercise in its capacity as a landowner. In its capacity as a 
sovereign, and in the exercise of local self-government, it may 
exercise powers similar to those exercised by any state or nation 
in regulating the use and disposition of private property, save 
insofar as it is restricted by specific statutes of Congress. 

The laws and customs of the tribe, in matters of contract and 
property generally (as well as on questions of membership, 
domestic relations, inheritance, taxation, and residence), may 
be lawfully adminjstered in the tribunals of the tribe, and such 
laws and customs will be recognized by courts of state or nation 
in cases coming before these courts. 206 

203 Sec. 6. 
~ See, for example, the Cherokee resolution of March 8, 1813, charter

ing a corporation, embodied in the Treaty of February 27, 1819, with 
the Cherokee Nation, 7 Stat. 195. And see Memo. Sol. I. D., May 24, 1937 
(Fort Hall); Memo. Sol. I. D., March 14, 1938 (Blackfeet). 

205 Washburn v. Po.rker, 7 F. Supp. 120 (D. C. W. D., N. Y., 1934) ; 
Mulkins v. Snow, 175 N. Y. Supp. 41 (1919), afl'd. 178 N. Y. Supp. 905, 
discussed in Note (1922) 31 Yale L. J. 331; accord: 7 Op. A. G. 174 
(1855). 

206 See Pound, Nationals without a Nation (1922), 22 Col. L. Rev. 
97 ; Rice, The Position of the American Indian in the Law of the United 
States (1934), 16 J. Comp. Leg. 78. 

SECTION 9. TRIBAL POWERS IN THE ADMINISTRATION OF JUSTICE 

The powers of an Indian tribe in the administration of justice 
derive from the substantive powers of self-government which are 
legally recognized to fall within the domain of tribal sover
eignty. If an Indian tribe has power to regulate the marriage 
relationships of its members, it necessarily has power to adjudi
cate, through tribunals established by itself, controversies in
volving such relationships.207 So, too, with other fields of local 
government in which our analysis has shown that tribal author
ity endures. In all these fields the judicial powers of the tribe 
are coextensive with its legislative or executive powers.208 

The decisions of Indian tribal courts, rendered within their 

itself. It may enact its own laws, though they may not 
be in conflict with the constitution of the United States. 
It may maintain its own judicial tribunals, and their 
judgments and decrees upon the rights of the persons and 
property of members of the Cherokee Nation as against 
each other are entitled to all the faith and credit accorded 
to the judgments and decrees of territorial courts. 
(P. 722.) 210 

The question of the judicial powers of an Indian tribe is 
particularly significant in the field of law and order. For 
in the fields of civil controversy the rules and decisions of 
the tribe and its officers have a force that state courts and 

jurisdiction and according to the forms of law or custom recog- federal courts will respect. 211 But in accordance with the well
nized by the tribe, are entitled to full faith and credit in the settled principle that one sovereign will not enforce the crim-
courts of the several states. inal laws of another sovereign, state courts and federal courts 

As was said in the case of Standley v. Roberts: 
209 

alike must decline to enforce penal provisions of tribal law. 
* * * the judgments of the courts of these nations, in Responsibility for the maintenance of law and order is there
cases within their jurisdiction, stand on the same footin,rr 
with those of the courts of the territories of the Union fore squarely upon the Indian tribe, unless this field of juris-
and are entitled to the same faith and credit. (P. 845.) diction has been taken over by the states or the Federal Govern-

And in the case of Raymond v. Raymond, the court declared : 

The Cherokee Nation * * * is a distinct political 
society, capable of managing its own affairs and governing 

tin The power of an Indian tribe over the administration of justice 
has been held to include the power to prescribe conditions of practice 
in the tribal courts. Memo. Sol. I. D., August 7, 1937. And see 25 
C. F. R. 161. 9. 

2os Washburn v. Parker, 7 F. Supp. 120 (D. C. W. D. N. Y. 1934); 
Raymond v. Raymond, 83 Fed. 721 (C. C. A. 8, 1897); 19 Op. A. G. 109 
(1888); 7 Op. A. G. 174 (1855). 

20059 Fed. 836 (C. C. A. 8, 1894), aiJIP. dism. 17 Sup. Ct. 999 (1896); 
and see Chapter 14, sec. 3. 

ment. 
It is illuminating to deal with the question of tribal criminal 

jurisdiction as we have dealt with other questions of tribal 
authority, by asking, first, what the original sovereign powers of 

210 83 Fed. 721 (C. C. A. 8, 1897). Accord: Nottre v. United States, 
164 U. S. 657 (1897); Mehlin v. Ice, 56 Fed. 12 (C. C. A. 8, 1893). 

nt Note, however, that courts have sometimes taken the position that 
tribal law or custom must be shown by the party relying thereon, and 
that otherwise the common law will be applied. See Hockett v. Alston, 
110 Fed. 910 (C. C. A. 8. 1901); Wilson v. Owens, 86 Fed. 571 (C. C. A. 
8, 1898) ; Pyeatt v. Powell, 51 Fed. 551 (C. C. A. 8, 1892). And see 
Chapter 14, sec. rs. 
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the tribes were, and then, how far and in what respects these 
powers have been limited. 

So long as the complete and independent sovereignty of an 
Indian tribe was recognized, its criminal jurisdiction, no less 
than its civil jurisdiction, was that of any sovereign power. 
It might punish its subjects for offenses against each other 
or against aliens and for public offenses against the peace and 
dignity of the tribe. Similarly, it might punish aliens within 
its jurisdiction according to its own laws and customs.212 Such 
jurisdiction continues to this day, save as it has been expressly 
limited by the acts of a superior government. 

It is clear that the original criminal jurisdiction of the Indian 
tribes has never been transferred to the states. Sporadic at
tempts of the states to exercise jurisdiction over offenses 
between Indians, or between Indians and whites, committed 
on an Indian reservation, have been held invalid usurpation 
of authority. 

The principle that a state has no criminal jurisdiction over 
offenses involving Indians committed on an Indian reservation 
is too well established to require argument, attested as it is by 
a line of cases that reaches back to the earliest years .of the 
Republic.213 

In these respects the territories occupy a legal position similar 
to the states.217 

On the other hand, the constitutional authority of the Federal 
Government to prescribe laws and to administer justice upon 
the Indian reservations is plenary. The question remains how 
far Congress has exercised its constitutional powers.218 

The basic provisions of federal law with regard to Indian 
offenses are found in sections 217 and 218 of U.S. Code, title 25: 

SEc. 217. General laws as to punishment emtended to 
Indian country.-Except as to crimes the punishment of 
which is expressly provided for in this title, the general 
laws of the United States as to the punishment of crimes 
committed in any place within the sole and exclusive juris
diction of the United States, except the District of 
Columbia, shall extend to the Indian country. 

SEc. 218. Emceptions as to emtension of general Zaws.
Tbe preceding section shall not be construed to extend to 
crimes committed by one Indian against the person or 
property of another Indian, nor to any Indian committing 
any offense in the Indian country who has been punished 
by the local law of the tribe, or to any case where, by 
treaty stipulations, the exclusive jurisdiction over such 
offenses is or may be secured to the Indian tribes 
respectively. 219 

These provisions recognize that, with respect to crimes commit
A state, of course, has jurisdiction over the conduct of an ted by one Indian against the person or property of another In-

Indian off the reservation.m A state also bas jurisdiction over dian, the jurisdiction of the Indian tribe is plenary. These 
some, but not all, acts of non-Indians within a reservation.215 

But the relations between whites and Indians in "Indian coun
try" and the conduct of Indians themselves in Indian country 
are not subject to the laws or the courts of the several states. 

The denial of state jurisdiction, then, is dictated by prin
ciples of constitutional law.216 

212 This power is expressly recognized, for instance, in the Treaty of 
July 2, 1791, with the Cherokees, 7 Stat. 39, providing: 

If any citizen of the United States, or other person not being an 
Indian, shall settle on any of the Cherokees' lands, such person 
shall forfeit the protection of the United States, and the Cherokees 
may punish him or not, as they please. (Sec. 8.) 

Other treaties acknowledging tribal jurisdiction over white trespassers 
on tribal lands are: Treaty of January 21, 1785, with the Delawares. 
7 Stat. 16; Treaty of January 10, 1786, with the Chickasaws, 7 Stat. 24; 
Treaty of January 9, 1789, with the Wiandots, Delawares, and others, 
7 Stat. 28; Treaty of August 7, 1790, with the Creeks, 7 Stat. 35 ; Treaty 
of July 2, 1791, with the Cherokees, 7 Stat. 39 ; Treaty of August 3, 1795, 
with the Wyandots, Delawares, and others, 7 Stat. 49. Later provisions 
require the tribes to seize and surrender trespassers "without other 
injury, insult, or molestation" to designated federal officials. Treaty of 
November 10, 1808, with Osage Nations, 7 Stat. 107. Of. Leak Glove 
Manuf'g Go. v. Needles, 69 Fed. 68 (C. C. A. 8, 1895), and see Chapter 24. 

21a Worcester v. Georgia, 6 Pet. 515 (1832) ; United States v. Kagama, 
118 U. S. 375 (1886) ; United States v. Thomas, 151 U. S. 577 (1894) ; 
Toy Toy v. Hopkins, 212 U. S. 542 (1909) ; United States v. Celestine, 
215 U. S. 278 (1909) ; Donnelly v. United States, 228 U. S. 243 (1913) ; 
United States v. Pelican, 232 U. S. 442 (1914) ; United States v. Ramsey, 
271 U. S. 467 (1926) ; United States v. King, 81 Fed. 625 (D. C. E. , D., 
Wis., 1897); In re Blackbird, 109 Fed. 139 (D. C. W. D., Wis., 1901); 
In re Lincoln, 129 Fed. 247 (D. C. N.D., Cal., 1904) ; United States ex rel. 
Lynn v. Hamilton, 233 Fed. 685 (D. C. W. D., N.Y., 1915); James H. 
Hamilton v. Unit<ed States, 42 C. Cis. 282 (1907) ; Yohyowan v. Luce, 
291 Fed. 425 (D. C. E. D., Wash., 1923); State v. Gam{Jbell, 53 Minn. 
354, 55 N. W. 553 (1893) ; State v. Big Sheep, 75 Mont. 219, 243 Pac. 
1067 (1926); Ex par·te Gross, 20 Nebr. 417, 30 N. W. 428 (1886); People 
ex rel. Cusick v. Daly, 212 N. Y. 183, 105 N. E. 1048 (1914) ; State v. 
Cloud, 228 N. W. 611 (1930) ; State v. Rufus, 205 Wis. 317, 237 N. W. 
67 (Wis.) (1931). And see United States v. Sa-coo-da-cot, 27 Fed. Cas. 
No. 16212 (C. C. Nebr. 1870). See also Chapter 6. 

214 See Pablo v. People, 23 Colo. 134, 46 Pac. 636 (1896) (upholding 
state jurisdiction over murder of Indian by Indian outside of reservation). 
And see Chapters 6, 18. 

215 See United States v. McBratney, 104 U. S. 621 (1881) (declining 
federal jurisdiction over murder of non-Indian by non-Indian on reserva
tion). And see Chapters 6, 18. 

216 See Willoughby, Tbe Constitutional Law of the United States (2d ed. 
1929)' c. 21, 

provisions further recognize that, in addition to this general 
jurisdiction over offenses between Indians, an Indian tribe may 
possess, by virtue of treaty stipulations, other fields of exclusive 
jurisdiction (necessarily including jurisdiction over cases involv
ing non-Indians). "The local law of the tribe" is further recog
nized to the extent that the punishment of an Indian under such 
law must be deemed a bar to further prosecution under any ap
plicable federal laws, even though the offense be one against 
a non-Indian. 

Such was the law when the case of Em pm·te Grow Dog,220 

which has been discussed in an earlier connection, arose. The 
United States Supreme Court there held that federal courts had 
no jurisdiction to prosecute an Indian for the murder of another 
Indian committed on an Indian reservation, such jurisdiction 
never having been withdrawn from the original sovereignty of 
the Indian tribe. 

217 United States v. Kie, 26 Fed. Cas. No. l5528a (D. C. D. Alaska 1885). 
And see Chapter 21. 

21B See Chapter 5. 
219 These provisions are derived from the Act of March 3, 1817, 3 Stat. 

383, which, in extending federal criminal laws to territory belonging to 
any Indian tribe, specifies : 

* * • That nothing in this act shall be so construed as to 
affect any treaty now in force between the United States and 
any Indian nation, or to extend to any offence committed by one 
Indian against another, within any Indian boundary. 

Similar provisions were contained in sec. 25 of the Act of June 30, 1834, 
c. 161, 4 Stat. 729, 733; sec. 3 of the Act of March 27, 1854, 10 Stat. 269, 
270 ; and R. S. § § 2145-2146, amended by sec. 1 of the Act of February 
18, 1875, 18 Stat. 316, 318. 

220 109 U. S. 556 (1883). Shortly before the decision in this case, an 
opinion bad been rendered by the Attorney General in another Indian 
murder case holding that where an Indian of one tribe had murdered 
an Indian of another tribe on the reservation of a third tribe, even 
though it was not shown that any of the tribes concerned had any 
machinery for the administration of justice, the federal courts had no 
right to try the accused. The opinion concluded : 

If no demand for Foster's surrender shall be made by one or 
other of the tribes concerned, founded fairly upon a violation of 
some law of one or other of them having jurisdiction of the offense 
in question according to general principles, and by forms sub
stantially conformable to natural jnstice, it seems that nothing 
remains except to discharge him. (17 Op. A. G. 566, 570. (1883).) 

A similar decision had been reached in state courts. See State v. 
McKenney, 18 Nev. 182, 2 Pac. 171 (1883). See also, Anonymous, 1 Fe<}. 
Cas. No. 447 (C. C. D. Mo. 1843) (robber1), -
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Although the right of an Indian tribe to inflict the death pen
alty had been recognized by Congress,221 so much consternation 
was created by the Supreme Court's decision in Ex parte Crow 
Dog that within 2 years Congress had enacted a law making it 
a federal crime for one Indian to murder another Indian on an 
Indian reservation.222 This law also prohibited manslaughter, 
rape, assault with intent to kill, arson, burglary, and larceny. In 
later years notorious cases of robbery, incest, and assault with a 
dangerous weapon resulted in the piece-meal addition of these 
three offenses to the federal code of Indian crimes. 223 There are 
thus, at the present time, 10 major offenses for which federal 
jurisdiction has displaced tribal jurisdiction. Federal courts also 
have jurisdiction over the ordinary federal crimes applicable 
throughout the United States (such as counterfeiting, smug
gling,224 and offenses relative to the mails), over violations of spe
cial laws for the protection of Indians,"25 and over offenses com
mitted by an Indian against a non-Indian or by a non-Indian 
against an Indian which fall within the special code of offenses 
for territory "within the exclusive jurisdiction of the United 
States." 226 All offenses other than these remain subject to tribal 
law and custom and to tribal courts. 

Although the statute covering the "10 major crimes" does 
not expressly terminate tribal jurisdiction over the enumerated 
crimes, and may be interpreted as conferring only a concurrent 
jurisdiction upon the federal courts, it is arguable that the 
statute removes aU jurisdiction OYer the enumerated crimes 
from the Indian tribal authorities. 

Some support is given this argument by the decision in 
United States v. Whaley. 2

-n In this case, which arose soon 
after the passage of the statute in question, it had appeared 
fitting to the tribal council of the Tule River Reservation that 
a medicine man who was believed to have poisoned some 21 
deceased patients should be executed, and he was so executed. 
The four tribal executioners were found guilty of manslaughter, 
in the federal court, on the theory, apparently, that the Act of 

221 See report cited above, fn. 25. 
222 Act of March 3, 1885, 23 Stat. 362, 385, 18 U. S. C. 548. 
Earlier attempts to extend federal criminal laws to crimes by Indians 

against Indians (e. g. Letter from Secretary of the Interior, March 31, 
1874, Sen. Misc. Doc., No. 95, 43d Cong., 1st sess.) had failed. On May 
20, 1874, the Senate Committee on Indian Affairs, rejecting the proposed 
bills, declared : 

* * • The Indians, while their tribal relations subsist, gen
erally maintain laws, customs, and usages of their own for the 
punishment of offenses. They baYe no knowledge of the laws 
of the United States. and the attempt to enforce their own ordi
nances might bring them in direct conflict with existing statutes 
and subject them to prosecutions for their violation. (Sen. Rept. 
No. 367, 43d Cong., 1st sess., vol. 2.) 

This same report condemned other provisions of the proposPd bill as vest
ing in Indian agents "a very dangerous and formidable discretion." 
Of. Chapter 2, sec. 2C. 

223 Act of March 4, 1909, sec. 328, 35 Stat. 1088, 1151 ; Act of June 28, 
1932, 47 Stat. 336, 337. 
~See Bailey v. United States, 41 F. 2d 702 (C. C. A. 9, 1931), con

firming conviction of tribal Indian for offense of smuggling. 
225 See 18 U. S. C. 104 (Timber depredations on Indian lands), 107 

(Starting fires on Indian lands), 110 (Breaking fences or driving cattle 
6ri inclosed public lands), 115 (Inducing conveyances by Indians of trust 
interests in lands) ; 25 U. S. C. 83 (Receipt of money under prohibited 
contracts), 177 (Purchases or grants of land from Indians), 179 (Driving 
stock to feed on Indian lands), 180 (Settling on or surveying lands be
longing to Indians by treaty), 195 (Sale of cattle purchased by Govern
ment to nontribal members), 212 (Arson) , 213 (Assault with intent to 
kill), 214 (Disposing or removing cattle), 216 (Hunting on Indian lands), 
241 (Intoxicating liquors; sale to Indians or introducing into Ind:an 
country), 241a (Sale, etc., of liquors in former Indian territory), 244 
(Possession of intoxicating liquors in Indian country), 251 (Setting up 
distillery), 264 (Trading without license, 265 (Prohibited purchases ancl 
sales), 266 (Sale of arms). 

226 See 18 U. S. C., chaps. 11 and 13. 
2'n 37 Fed. 145 (C. C. S. D. Cal. 1888). See also dictum in United 

States v. Oardish, 145 Fed. 242 (D. C. E. D. Wis. 1906). 

March 3, 1885, had terminated tribal jurisdiction over murder 
cases. Whether tribal authorities may still inflict the death 
penalty for offenses other than the enumerated 10 major crimes 
is a matter of some doubt. 

In opposition to the argument that the 1885 act limits tribal 
jurisdiction oYer crimes, it may be said that concurrent juris
diction of federal and tribal authorities is clearly recognized by 
section 218 of title 25 of the United States Code, above set forth, 
which exempts from federal punishment otherwise merited 
persons who have "been punished by the local law of the tribe," 
and that the current Indian Law and Order Regulations recog
nize concurrent federal-tribal jurisdiction over crime.= 

The lacunae in this brief criminal code of 10 commandments 
are serious, and indicate the importance of tribal jurisdiction 
in the field of law and order. 

"Assault" cases that do not involve a "dangerous weapon" or 
where "intent to kill" cannot be proven, cannot be prosecuted in 
the federal court, no matter how brutal the attack may be, or 
how near death the victim is placed, if death does not actually 
ensue; men brutally beating their wives and children are, there
fore, exempt from prosecution in the federal courts, and as above 
shown, the state courts do not have jurisdiction. Even assault 
with intent to commit rape or great bodily injury is not pun
ishable under any federal statute.229 

Aside from rape and incest, the various offenses involving the 
relation of the sexes (e. {)., adultery, seduction, bigamy, and so
licitation), as well as those involving the responsibility of a man 
for the support of his wife and children, are not within the cases 
that can be prosecuted in federal courts.230 

Other offenses which may be mentioned, to which no state or 
federal laws now have application, and over which no state or 
federal court now has any jurisdiction, are: kidnaping, receiving 
stolen goods, poisoning (if the victim does not die), obtaining 
money under false pretenses, embezzlement, blackmail, libel, 
forgery, fraud, trespass, mayhem, bribery, killing of another's 
livestock, setting fire to prairie or timber, use of false weights 
and measures, carrying concealed weapons, gambling, disorderly 
conduct, malicious mischief, pollution of water supplies, and 
other offenses against public health.231 

The difficulties of this situation have prompted agitation for 
the extension of federal or state laws over the Indian country, 
which has continued for at least five decades, without success.232 

The propriety of the objective sought is not here in question, but 
the agitation itself is evidence of the large area of human con
duct which must be left in anarchy if it be held that tribal 
authority to deal with such conduct bas disappeared. 

Fortunately, such tribal authority has been repeatedly recog
nized by the courts, and although it has not been actually exer
cised always and in all tribes, it remains a proper legal basis 

228 Memo. Sol. I. D., November 17, 1936 (Ft. Hall). 
229 United States v. King, 81 Fed. 625 (D. C. E. D. Wis. 1897). 
23o See United States v. Quiver, 241 U. S. 602 (1916), discussed above 

under sec. 5. 
231 Of. statements of Assista~t Commissioner Meritt, before House Com

mittee on Indian Affairs, 69th Cong., on H. R. 7826. Hearings (Reser
vation Courts of Indian Offenses), p. 91. 

=See Harsha, Law for the Indians (1882), 134 N. A. Rev. 272; 
Thayer, A People Without Law (1891), 68 Atl. Month. 540, 676; Austin 
Abbott, Indians and the Law (1888), 2 Harv. Law Rev. 167; Horn
blower, Legal Status of Indians (1891), 14 A. B. A. Rept. 261; Report 
of Comm. on Law and Courts for Indians (1892), 15 A. B. A. Rept. 
423; Pound, Nationals Without a Nation (1922), 22 Col. L. Rev. 97; 
Meriam and Associates, Problem of Indian Administration (1928), chap. 
13; Ray A. Brown, The Indian Problem and the Law (1930), 39 Yale 
L. J. 307; Report of Brown, Mark, Cloud, and Meriam on "Law and Order 
on Indian Reservations of the Northwest." Hearings Sen. Subcom. of 
Comm. on Ind. Ali., 72d Cong., 1st sess., pt. 26, p. 14137, et seq. (1932). 
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for the tribal administration.of justice wherever an Indian tribe within the limits of the reservation,236 subordinate only to the 
desires to make use of its legal powers. expressed limitations of federal law. 

The recognition of tribal jurisdiction over the offenses of tribal Some tribes have exercised a similar jurisdiction, under ex-
Indians accorded by the Supreme Court in Ex parte Cr·ow Dog, press departmental authorization, over Indians of other tribes 
supra, and United Sta.tes v. Quiver, supra, indicates that the found on the reservation.:m This has been justified on the 
criminal jurisdiction of the Indian tribes has not been curtailed ground that the original tribal sovereignty extends over visiting 
by the failure of certain tribes to exercise such jurisdicL.il, or Indians and also on the ground that the Department of the In-

h•rior may transfer the jurisdiction vested in the Courts of 
by the iuefficiency of its attempted exercise, or by any historical 

Indian Offenses to tribal courts, so far as concerns jurisdiction 
changes that have come about in the habits and customs of the over members of recognized tribes.2as 
Indian tribes. Likewise it has been held that a gap in a tribal On the other hand, attempts of tribes to exercise jurisdiction 
criminal code does not confer jurisdiction upon the federal over non-Indians, although permitted in certain early treaties/89 

courts.233 Only specific legislation terminating or transferring have been generally condemned by the federal courts since the 
such jurisdiction can limit the force of tribal law. end of the treaty-making period, and the writ of habeas corpus 

A recent writer,234 after carefully analyzing the relation be- has been used to discharge white defendants from tribal ens-
tween federal and tribal law, concludes: tody.2

'
0 

This gives to many Indian tribes a large measure of 
continuing autonomy, for the federal statutes are only a 
fragment of law, principally providing some educational, 
hygienic, and economic assistance, regulating land owner
ship, and punishing certain crimes committed by or upon 
Indians on a reservation. Where these statutes do not 
reach, Indian custom is the only law. As a matter of 
convenience, the regular courts (white men's courts) 
tacitly assume that the general law of the community is 
the law in civil cases between Indians; but these courts 
will apply Indian custom whenever it is proved. (P. 90.) 

A careful analysis of the relation between a local tribal gov
. ernment and the United States is found in an early opinion of 
the Attorney General,235 in which it is held that a court of the 
Choctaw Nation has complete jurisdiction over a civil contro" 
versy between a ·choctaw Indian and an adopted white man, 
involving rights .to property within the Choctaw Nation: 

On the other band, it is argued by the United States 
Agent, that the courts of the Choctaws can have no juris
diction of any case in which a citizen of the United States 
is a party * ·* *. 

In the first place, it is certain that the Agent errs in 
assuming tbe legal impossibility of a citizen of the United 
States becoming subject, in civil matters, or criminal 
either, to the jurisdiction of the Choctaws. It is true that 
no citizen of the United States can, while he remains 
within the United States, escape their constitutional juris
diction, either by adoption into a tribe of Indians, or any 
other way. But the error in all this consists in the idea 
that any mnn, citizen or not citizen, becomes divested of 
his allegia1~ce to the United States, or throws off their 
jurisdiction or government, in the fact of becoming sub
ject to any local jurisdiction whatever. This idea miscon
ceives entirely the whole theory of the Federal Govern
ment, which theory is, that all the inhabitants of the 
country are, in regard to certain limited matters, subject 
to the federal jurisdiction, and in all others to the local 
jurisdiction, whether political or municipal. The citizen 
of Mississippi is also a citizen of the United States; and 
he owes allegiance to, and is subject to the laws of, both 
governments. So also an Indian, whether be be Choctaw 
or Chickasaw, and while subject to the local jurisdiction 
of the counrils and courts of the nation, yet is not in any 
possible relation or sense divested of his allegiance and 
obligations to the Government and the laws of the United 
States. (PD. 177-178.) 

In effect, then, an Indian tribe bears a ·relation to the Govern
ment of the United States similar to that which a territory 
bears to such government, and similar again to that relation
ship which a municipality bears to a state. An Indian tribe 
may exercise a complete jurisdiction oYer its members and 

=In re Mayfield, 141 U. S. 107 (1891). 
234 Rice, The Position of the American Indian in the Law of the United 

States (1934), 16 J. Comp. Leg. (3d series), pt. 1, 78. 
235 7 Op. A. G. 174 (1855). 

Recognition of tribal authority in the administration of jus
tice is found in the statutes of Congress, as well as in the 
decisions of the federal courts. 

U. S. Code, title 25, section 229, provides that redress for a 
civil injury committed by an Indian shall be sought in the 
first instance from the "Nation or tribe to which such Indian 
shall belong." 241 This provision for collective responsibility evi
dently assumes that the Indian tribe or nation bas its own 
resources for exercising disciplinary power over individual 
wrongdoers within the community. 

We have already referred to title 25, section 218, of the United 
States Code, with its express assurance that persons "pun
ished by the law of the tribe" shall not be tried again before 
the federal courts. 

What .is even more important than these statutory recogni
tions of tribal criminal authority is the persistent silence of 
Congress on the general problem of Indian criminal juris
diction. There is nothing to justify an alternative to the 
conclusion that the Indian tribes retain sovereignty and juris
dictions over a vast area of ordinary offenses over which the 
Federal GoYernment bas never presumed to legislate and over 
which the state governments haYe not the authority to legislate. 

Attempts to administer a rough-m1d-ready sort of justice 
through Indian courts commonly known as Courts of Indian 
Offenses, or directly through superintendent~. cannot be held 
to haYe .impaired tribal authority in the field of law and order. 
These agencies have been characterized, in the only reported 
case squarely upholding their legality, as "mere educational 
and disciplinary instrumentalities by which the Government 

236 The jurisdiction of the Indian tribe ceases at the border of the 
reservation (see 18 Op. A. G. 440 (1886), holding that the authority of 
the Indian police is limited to the territory of the reservation), and 
Congress has never authorized appr_opriate extradition procedure whereby 
an Indian tribe may secure jurisdiction over fugitives from its justice. 
See E{JJ pm·te Morgan, 20 Fed. 298 (D. C. W. D. Ark., 1883). 

237 See Memo. Sol. I. D., February 17, 1939 (Rocky Boy's Blackfeet). 
But ct. Memo. Sol. I. D., October 15, 1938 (Ft. Berthold). For a fuller 
uiscussion of the question of jurisdiction of the person, raised in such 
cases as E{JJ parte Kenyon, 14 Fed. Cas. No. 7720 (C. C. W. D. Ark., 1878); 
see Chapter 18. · ,. 

238 Ibid. ·.'' 
239 See Chapter 1, sec. 8. 
uo E{JJ parte Kenyon, 14 Fed. Cas. No. 7720 (C. C. W. D. Ark., 1878) ;,

nnd see Chapter 18. 
241 This provision was apparently first enacted as sec. 14 of the Trade 

and Intercourse Act of May 19, 1796, 1 Stat. 469, 472 ; reenacted as sec. 
14 of the Trade and Intercourse Act of March 3, 1799, 1 Stat. 743, 747; 
reenacted as sec. 14 of the Trade and Intercourse Act of March 30 1802 
2 Stat. 139, 143 ; and finally embodied in sec. 17 of the Trade and' Inter~ 
course Act of June 30, 1834, 4 Stat. 729, 731. 

Of a similar character are treaty provisions in which tribes undertake 
to punish certain types of Indian offenders. See, e. g., Art. 7 of Treaty 



STATUTORY POWERS OF TRIBES IN INDIAN ADMINISTRATION 149 

of the United States is endeavoring to improve and elevate on reservations where the social sanctions based on tribal control 
the condition of these dependent tribes to whom it sustains of property have been broken down through the allotment system, 
the relation of guardian" 242 Perhaps a more satisfactory and the efforts of these tribes to me~ ._ their law and order prob
defense of their legality is the doctrine put forward by a lem through tribal codes, tribal courts, and tribal police, are 
recent writer that the Courts of Indian Offenses "derive their 
authority from the tribe, rather than from Washington." 243 

Whichever of these explanations be offered for the existence 
of the Courts of Indian Offenses, their establishment cannot be 
held to have destroyed or limited the powers vested by existing 
law in the Indian tribes over the province of law and order 
and the administration of civil and criminal justice. 

Today the administration of law and order is being taken over 
as a local responsibility by most of the tribes that since the 
enactment of the Wheeler-Howard Act of June 18, 1934, have 
adopted constitutions for self-government.244 

• 

Faced with a tremendous problem, the Indian tribes have done 
an admirable job of maintaining law and order, wherever they 
have been permitted to function. 245 There are some reservations 
in which the moral sanctions of an integrated community are 
so strong that apart from occasional drunkenness and accom
panying violence, crime is unknown. Crime is more of a problem 

of November 15, 1865, with Confederated Tribes of Middle Oregon, 14 
Stat. 751, 752; Art. 12 of Treaty of February 5, 1856, with Stockbridges 
and Munsees, 11 Stat. 663, 666. 

Tribal responsibility for surrender or extradition of Indian horse 
thieves, murderers, or "bad men" generally was imposed by various 
treaties: Treaty of January 21, 1785, with Wiandots, Delawares, and 
others, 7 Stat. 16; Treaty of January 10, 1786, with the Chickasaws, 
7 Stat. 24; Treaty of January 9, 1789, with Wiandots, Delawares, and 
others, 7 Stat. 28; Treaty of August 7, 1790, with the Creek Nation, 
7 Stat. 35; Treaty of July 2, 1791, with Cherokee Nation, 7, Stat. 39; 
Treaty of November 3, 1804, with Sacs and Foxes, 7 Stat. 84; Treaty 
of November 10, 1808, with Great and Little Osage Nations, 7 Stat. 107 ; 
Treaty of September 30, 1809, with Delawares and others, 7 Stat. 113 ; 
Treaty of May 15, 1846, with Comanches and others, 9 Stat. 844. 

242 United States v. Clapoa:, 35 Fed. 575 (D. C. Ore., 1888) ; and c(. 
E-t~ parte Bi-a-lil-Ze, 12 Ariz. 150, 100 Pac. 450 (1909). 

24a Rice, The Position of the American Indian in the Law of the United 
States (1934), 16 J. Comp. Leg. (3d Ser.), pt. 1, pp. 78, 93. 

2" See, for example, Code of Ordinances of the Gila IUver Pima
Maricopa Indian Community, adopted June 3, 1936, and approved by 
the Secretary of the Interior on .August 24, 1936 ; Rosebud Code of 
Offenses, adopted .April 8, 1937, and approved by the Secretary of the 
Interior July 7, 1937. 

245 See Meriam, op. cit., p. 17 ( "• • on the whole they work 
well."). On aboriginal police organizations, see MacLeod, Police and 
Punishment among Native Americans of the Plains (1937), 28 J. Crim. 
Law and Criminology 181. 

worthy of serious attention. 
The earliest codes adopted by tribes which have organized 

under the Act of June 18, 1934, generally differ from comparable 
state penal codes in the following respects : 

1. The number of offenses specified in a tribal code generally 
runs between 40 and 50, whereas a state code (exclusive of local 
municipal ordinances) generally specifies between 800 and 2,000 
offenses.2

" 

2. The maximum punishment specified in the Indian penal 
codes is generally more humane, seldom exceeding imprisonment 
for 6 months, even for offenses like kidnapping, for which state 
penal codes impose imprisonment for 20 years or more, or death. 

3. Except for fixing a maximum penalty, the Indian penal 
codes leave a large discretion to the court in adjusting the 
penalty to the circumstances of the offense and the offender. 

4. The form of punishment is typically forced labor for the 
benefit of the tribe or of the victim of the offense, rather than 
imprisonment. 

5. The tribal penal codes, for the most part, do not contain 
the usual catch-all provisions to be found in state penal codes 
(vagrancy, conspiracy, criminal syndicalism, etc.), under which 
almost any unpopular individual may be convicted of crime. 

6. The tribal penal code is generally put into the hands of 
every member of the tribe, and widely read and discussed, which 
is not the case with state penal codes. 

On the basis of this ·comparison it seems fair to say that the 
confidence which the United States Supreme Court indicated, in 
the Grow Dog case,247 in the ability of Indian tribes to master 
"the highest and best of all * * * the arts of civilized 
life * * * that of self-government * * * the mainte
nance of order and peace among their own members by the ad
ministration of their own laws and customs" has been amply 
justified in the half century that has passed since that case was 
heard. 

246 The Penal Code of New York State (39 McKinney's Cons. Laws of 
N. Y., 1936 supp.) lists 54 offenses under the letter "A." The Penal Code 
of Montana (Rev. Codes of Montana, 1921) contains 871 sections defining 
crimes. 

247 Ea: parte Crow Dog, 109 U. S. 556 (1883). 

SECTION 10. STATUTORY POWERS OF TRIBES IN INDIAN ADMINISTRATION 

Within the field of Indian Service administration various pow
ers have been conferred on Indian tribes by statute. These 
powers differ, of course, in derivation from those tribal powers 
which spring from tribal sovereignty. They are rather of fed
eral origin, and no doubt subject to constitutional doctrines ap
plicable to the exercise or delegation of federal governmental 
powers. 

Potentially the most important of these statutory tribal powers 
is the power to supervise regular Government employees, subject 
to the findings of the Secretary of the Interior as to the compe
tency of the tribe to exercise such control. Section 9 of the Act 
of June 30, 1834,2'11 now embodied in U. S. Code, title 25, sec. 48, 
provides: 

Right of tribes to direct employment of persons engaged 
tor them.-Where any of the tribes are, in the opinion of 
the Secretary of the Interior, competent to direct the em
ployment of their blacksmiths, mechanics, teachers, farm-

~ 4 Stat. 735, 737, R. S. § 2072. 

ers, or other persons engaged for them, the direction of 
such persons may be given to the proper authority of the 
tribe. 

Under the terms of this statute it is clearly within the discre
tionary authority of the Secretary of the Interior to grant to 
the proper authorities of an Indian tribe all powers of super
vision and control over local employees which may now be 
exercised by the Secretary, e. g., the power to specify the duties, 
within a general range set by the nature of the employment, 
which the employee is to perform, the power to prescribe stand
ards for appointment, promotion and continuance in office. 
and the power to compel reports, from time to time, of work 
accomplished or begun. 

It will be noted that the statute in question is not restricted 
to the cases in which a federal employee is paid out of tribal 
funds. Senators are responsible to their constituents regardless 
of the source of their salaries, and heretofore most Indian 
Service employees have been responsible only to the Federal 
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Government, though their salaries might be paid from the funds 
of the trlbe. 

In directing the employment of Indian Service employees, 
an Indian tribe may impose upon such employees the duty of 
enforcing the laws and ordinances of the tribe, and the author
ity of federal employees so acting has been repeatedly con
firmed by the courts.249 

The section in question has not, apparently, been extensively 
used by the Interior Department, and that Department at one 
time recommended its repeal. This recommendation was later 
withdrawn. 2~0 

Various other statutes make Indian Service administration 
dependent, in several respects, upon tribal consent. 

Thus, U. S. Code, title 25, section 63,251 provides that the Presi
dent may "consolidate one or more tribes, and abolish such 
agencies as are thereby rendered unnecessary," but that such 
action may be undertaken only "with the consent of the tribes 
to be affected thereby, expressed in the usual manner." 

Section 111 of the same title 252 provides that payments of 
moneys and distribution of goods for the benefit of any Indians 
or Indian tribes shall be made either to the heads of families and 
individuals d:H:ectly entitled to such moneys or goods or else to 
the chiefs of the tribe, for the benefit of the tribe, or to persons 
appointed by the tribe for the purpose of receiving such moneys 

249 Morris v Hitchock, 194 U. S. 384 (1904) ; Buster v. Wright, 
135 Fed. 947 (C. C. A. 8, 1905), app. dism. 203 U. S. 599; Maxey v. 
Wright, 3 Ind. T. 243, 54 S. W. 807 (1900), aff'd 105 Fed. 1003 (1900) ; 
Zevely v. Weimer, 5 Ind. T. 646, 82 S. W. 941 (1904) ; 23 Op. A. G. 528. 

2M See annotations to 25 U. S. C. 48 in various annual supplements to 
U.S. C. A. 

u 1 Act of May 17, 1882, sec. 66, 22 Stat: 68, 88, reenacted Act of 
July 4, 1884, sec. 6, 2a Shit. 76, 97. 

252 Act of June 30, 1834, sec. 11, 4 Stat. 735, 737 ; amended Act of 
March 3, 1847, sec. 3, 9 Stat. 203 ; amended Act of August 30, 1852, 
sec. 3, 10 Stat. 41, 56; amended Act of July 15, 1870, sees. 2-3, 16 Stat. 
335, 360. See Chapter 15, sees. 22, 23. 

or goods. This section finally provides that such moneys or 
goods "by consent of the tribe" may be applied directly by the 
Secretary to purposes conducive to the happiness and prosperity 
of the tribe. 

Section 115 of the same title 253 provides : 

The President may, at the request of any Indian tribe, to 
which · an annuity is payable in money, cause the same to 
be paid in goods, purchased as provided in section 91. 

Section 140 254 of the same title provides that specific appropria
tions for the benefit of Indian tribes may be diverted to other 
uses "with the consent of said tribes, expressed in the usual 
manner." 

Perhaps the most important provision for tribal participation 
in federal Indian administration is found in the last sentence of 
section 16 of the A.ct of June 18, 1934, which, applying to all 
tribes adopting constitutions under that act, declares: 

The Secretary of the Interior shall a~vise such tribe 
or its tribal council of all appropriation estimates or 
Federal projects for the benefit of the tribe prior to the 
submission of such estimates to the Bureau of the Budget 
and the Congress.255 

Under this section each organized tribe has the right to present 
its comments and criticisms on the budgetary plans of the Interior 
Department covering its own reservation prior to the time when 
such plans are considered by the Bureau of the Budget or by 
Congress. This is a power quite distinct from the tribal power 
to prevent the disposition of tribal funds without tribal consent, 
a power elsewhere discussed.256 

While this provision imposes a legal duty upon administrative 
authorities, it is, of course, purely advisory so far as Congress 
is concerned. 

, 

253 Act of June 30, 1834, sec. 12, 4 Stat. 735, 737. 
~Act of March 1, 1907, 34 Stat. 1015, 1016. 
255 48 Stat. 984, 987, 25 U. S. C. 476. 
256 See Chapter 5, sec. 5B, and Chapter 15, sec. 24. 
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SECTION 1. INTRODUCTION 

To analyze the personal rights and liberties of Indians is to Bull Sublimis Deus of Pope Paul III, issued June 4, 1537. This 
assume that Indians are persons. This proposition has not Bull declared: 
always been universally accepted. The first authoritative deter
mination that Indians are human beings is to be found in the 

The enemy of the human race, who opposes all good 
deeds in order to bring men to destruction, beholding 

151 
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and envying this, invented a means never before heard 
of, by which he might hinder the preaching of God's 
word of Salvation to the people: He inspired his satel
lites who, to please him, have not hesitated to publish 
abroad that the Indians of the 'West and the South, and 
other people of whom We have recent knowledge should 
be treated as dumb brutes created for our service, pre
tending that they are incapable of receiving the catholic 
faith. 

We, who, though unworthy, exercise on earth the power 
of our Lord and seek with all our might to bring those 
sheep of His fiock who are outside, into the fold com-
mitted to our charge, consider, however, that the Indians 
are truly men and that they are not only capable of 
understanding the catholic faith but, according to our 
information, they desire exceedingly to receive it. Desir
ing to provide ample remedy for these evils, we define 
and declare by these our letters, or by any translation 
thereof signed by any notary public and sealed with the 
seal of any ecclesiastical dignitary, to which the same 
credit shall be given as to the originals, that, notwith
standing whatever may have been or may be said to 
the contrary, the said Indians and all other people who 
may later be discovered by Christians, are by no means 
to be deprived of their liberty or the possession of their 
property, even though they be outside the faith of Jesus 
Christ;' and that they may and should, freely and legiti 
mately, enjoy their liberty and the possession of their 
property ; nor should they be in any way enslaved ; should 
the contrary happen, it shall be null and of no effect_l 

Despite this pronouncement, doubts as to the human character 
of Indians have persisted untH fairly recently, particularly 
among those charged with the administration of Indian affairs. 
These doubts are reflected in the statement on "Policy and 
Administration of Indian Affairs" contained in the "Report on 
Indians Taxed and Indians Not Taxed, at the Eleventh Census: 
1890," which declares: 

An Indian is a person within the meaning of the laws 
of the United States. This decision of Judge Dundy, 
of the United States district court for Nebraska, has not 
been reversed; still, by law and the Interior Department, 
the Indian is considered a ward of the nation and is so 
treated. 1

" 

The doubts that have existed as to whether an Indian is a 
person or something less than a person have infected with un
certainty much of the discussion of Indian personal rights and 
liberties. Clear thinking on the subject has been sacrificed in 
the effort to find ambiguous terms which will permit us, by 
appropriate juggling, to maintain three basic propositions : 

(1) that Indians are human beings; 
(2) that all human beings are created equal, with certain 

inalienable rights; and 
(3) that Indians are an "inferior" class not entitled to these 

"inalienable rights." 
Experience shows that it is possible to pay due deference 

to these three propositions, inconsistent though they are with 
each other, by means of a skillful juggling of words of many 
meanings, such as "wardship" and "incompetency." 

1 Translation from F. A. l\1acNutt, Bartholomew de Las Casas : His 
Life, His Apostolate, and His Writings (1909), pp. 429, 431. 

ta H. R. Misc. Doc. No. 340, 52d Cong., 1st sess., part 15 (1894), p. 64. 

In 1842, Attorney General Legare wrote: tb 

* * * There is nothing in the whole compass of our 
laws so anomalom;-so hard to bring within any precise 
definition, or any logical and scientific arrangement of 
principles, as the relation in which the Indians stand 
towards this government, and those of the States. (P. 76.) 

Eight decades lllter, when the eminent jurist, Judge Cuthbert 
Pound, wrote of "Nationals without a Nation," 2 the anomalies 
attendant upon the legal status of the Indian had not disap
peared. 

In part, the difficulties of the subject derive from the unique 
international relationship existing between the United States 
and Indian tribes, treated as "domestic, dependent nations" with 
which we entered into treaties that continue in force to this day. 

The complexity of the problem has been very much aggravated 
by the host of special treaties and special statutes assigning 
rights and obligations to the members of particular tribes, all 
of which creates H complex diversity that can be simplified only 
at the risk of ignoring facts and violating rights. Attempts have 
been made, of course, in some judicial opinions, as well as in 
less authoritative writings, to ride roughshod over the facts and 
to lay down certain simple rules of alleged universal applica
bility, most of which have turned out to be erroneous. 

Whatever the causes of this confusion may be, the fact remains 
that erroneous notions on the legal status of the Indian are 
widely prevalent. 3 Large sections of our population still believe 
that Indians are not citizens, and recent instances have been 
reported of Indians being denied the right to vote· because the 
electoral officials in charge were under the impression that 
Indians have never been made citizens. Indeed, some people 
have persuaded Indians themselves that they are not citizens 
and can achieve citizenship only by selling their land, by having 
the Indian Office abolished, or by performing some other act 
of benefit to those advisors who have volunteered aid in the 
achievement of American citizenship. 

Another prevalent misconception is the notion that "ward In
dians," whatever that term may mean, have no capacity at law 
to make contracts or to bring or defend law suits. 

These are but two examples among a host of more or less 
widespread misconceptions that are woven about such terms as 
"citizenship," "wardship,'' and "incompetency." 

We shall be concerned in this chapter to analyze the legal 
position of the Indian with respect to ten matters: 

(a) Citizenship (sec. 2). 
( b) Suffrage (sec. 3) . 
(c) Eligibility for public office and employment (sec. 4). 
(d) Eligibility for state assistance (sec. 5). 
(e) Right to sue (sec. 6). 
(f) Right to con tract (sec. 7) . 
(g) Incompetency (sec. 8). 
(h) Wardship (sec. 9). 
(i) Civil liberties (sec. 10). 
(j) Status of freedmen and slaves (sec. 11). 

tb 4 Op. A. G. 75 (1842). 
2 (1922), 22 Col. L. Rev. 97. 
a Op. Sol., I. D., M.28869, February 13, 1937. 
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SECTION 2. CITIZENSHIP 

Since June 2, 1924, all Indians born within the territorial and sometimes the .alternative to accepting an allotment wal:! 
limits of the United States have been citizens, by virtue of the removal with the tribe to a new reservation.7 

act of that date.4 This act provides: Implicit in this arrangement was the thought that citizen-
That all non-citizen Indians born within the territorial 

limits of the United States be, and they are hereby, de
clared to be citizens of the United States: Provided, That 
the granting of such citizenship shall not in any manner 
impair or otherwise affect the right of any Indian to 
tribal or other property. 

The substance of this section was incorporated in the Nation
ality Act of October 14, 194o.•a 

Prior to the Citizenship Act of 1924 approximately two-thirds 
of the Indians of the United States had already acquired citi
zenship in one or more of the following ways : 

ship was incompatible with continued participation in tribal 
government or tribal property. This supposed incompatibility, 
removed from its specific treaty context and generalized, has 
become one of the most fruitful sources of contemporary con
fusion on the question of Indian citizenshi{). 

The later treaties usually require the submission of evidence 
of fitness for citizenship, and empower an administrative body 
or official to determine whether the applicant for citizenship 
conforms to the standards in the treaty. To illustrate, the 
Treaty of November 15, 1861,8 with the Pottawatomies, requires 
the President of the United States to be satisfied that the male 

(a) Treaties with Indian tribes. 
(b) Special statutes naturalizing named tribes or indi- heads of families are "sufficiently intelligent and prudent to con-

viduals. duct their affairs and interests," and the Treaty of February 23, 

(c) 1867,9 forbids tribal membership to Wyandottes who had con-General statutes naturalizing Indians who took allot-
sented to become citizens under a prior treaty,-unless they wen 
found "unfit for the responsibilities of citizenship." 10 

(2) Special statutes.-Before and after the termination of 

ments. 
( d) General statutes naturalizing other special classes. 

A brief analysis of each of these methods of acquiring citizen- the treaty-making period, the members of several tribes were 
ship may suffice to explain those current misconceptions on the naturalized collectively by statute.u The tribe was in a few 
subject of Indian citizenship which are a survival of what was cases dissolved at the same time and its land distributed to the 
once actual law. 

A. M~THODS OF ACQUIRING CITIZENSHIP 

(1) . Treaties with Indian tribes.-Some early treaties be
tween the United States and Indian tribes provided for the 
granting of citizenship.~ In some cases, citizenship was made 
dependent upon acceptance of an allotment of land in severalty,8 

4 43 Stat. 253, 8 U. S. C. 3, This act naturalized 125,000 native-born 
Indians. Rice, The Position of the American Indian in the Law of the 
United States (1934), 16 J. Comp. Leg. 78, 86; Hon. Hubert Work, 
Secretary of the Interior, Indian Policies: Comments on Resolutions of 
the Advisory Council on Indian Affairs (U. S. Govt. Printing Office 1924, 
p. 6) ; cf. Fifty-fifth Annual Report of Board of Indian Commissioners 
(1924) pp. 1 and 2. On the legislative history of this act, see Chapter 4, 
sec. 15. 

•a Pub. No. 853, 76th Cong., sec. 201 of which declares: 

The following shall be nationals and citizens of the United States 
at birth: 

(b) A person born in the United States to a member of an Indian, 
Eskimo, Aleutian, or other aboriginal tribe. 

~Treaty of September 27, 1830, with Choctaws, Art. 14, 7 Stat. 
333, 335. For illustrations of treaties conferring citizenship on heads 
of families, see Treaty of July 8, 1817, with Cherokees, Art. 8, 7 Stat. 
156, 159; Treaty of February 27, 1819, with Cherokees, Art. 2, 7 
Stat. 195, 196. 

6 Treaty of June 28, 1862, with Kirkapoos, Art. 3, 13 Stat. 623, 624; 
Treaty of July 4, 1866, with Delawares, Arts. 3 and 9, 14 Stat. 793, 
794, 7!:l6. Treaty of February 23, 1867, with Senecas and others, Art. 
13, 15 Stat. 513, 516, interpreted in Wiggan v . Connolly, 163 U. S. 56 
(1896) ; Treaty of February 27, 1867, with Pottawatomies, Art. 6 , 15 
Stat. 531-533; Treaty of April 29, et seq., 1868, '\Yith Sioux, Art. 6, 1~ 
Stat. 635, 637. Act of March 3, 1873, 17 Stat. 631 (Miamies ). Also see 
Appropriation Act to effectuate this provision, Act of June 22, 1874, 
18 Stat. 146--175; and 2 Op. A. G. 462 (1831). It was hoped to elimi
nate reservations and to cause the disintegration of the tribe. Varney, 
The Indian Remnant in New England (1901) , 13 Green Bag 399, 401-
402; Thayer, A People Without Law (1891), 68 Atl. Month. 540, 546-
547; Kyle, How Shall the Indians Be Educated (1894), 159 N. A. Rev. 
434; Krieger, Principles of the Indian Law and the Act of June 18, 1934 
(1935), 3 Geo. Wash. L. Rev. 279·, 295; United States v. Rickert, 188 
U. S. 432, 437 (1903) ; Choteau v. Burnet, 283 U. S. 691 (1931) ; Oakes 
v. United States, 172 Fed. 305 (C. C. A. 8, 1909). 

267785-41--12 

members.12 Sometimes other conditions were embodied in the 
statute, such as adopting the habits of civilized life, becoming 
self-supporting, and learning to read and speak the English 
language.13 

After the ratification of the Fourteenth Amendment, several 
acts were passed naturalizing Indians of certa_in tribes. Most 
of these statutes were similar to the Act of July 15, 1870.1' By 
section 10 of this law a Winnebago Indian in the State of Minne
sota could apply to the Federal District Court for citizenship. 
He was required to prove to the satisfaction of the court that 
he was sufficiently intelligent and prudent to control his affairs 

7 Treaty of September 27, 1830, with Choctaws, Arts. 14 and 16, 7 
Stat. 333, 335-336. 

s .Art. 3, 12 Stat. 1191, 1192. 
9 Art. 13, 15 Stat. 513, 516 (Senecas and others) ; also see Arts . 17, 

28, 34 for other provisions regarding citizenship. 
10 .Also see Treaty of July 4, 1866, with Delawares, Arts. 3 and 9, 

14 Stat. 793, 794, 796; .Act of March 3, 1873, 17 Stat. 631 (Miamies). 
Unusual provisions are contained in the Treaty of February 27, 1867, with 
Pottawatomies, .Arts. 4 and 6, 15 Stat. 531-533, which permits women 
who are heads of families or single women of adult age to . become citizens 
in the same manner as males, and authorizes the Tribal Business Com
mittee and the agent to determine the competency of an Indian to 
manage his own atrairs. By the Treaty of June 24, 1862, Art. 4, 12 Stat. 
1237, 1238, the Ottawa tribe, whictl was to be dissolved after 5 years, 
was given money to assist the members in establishing themselves in 
agricultural pursuits and thus gradually increase their preparation for 
assuming the responsibilities and duties of citizenship. Also see Treaty 
of July 31, 1855, with Ottowas and Cbippewas, Art. 5, 11 Stat. 621. 

11 Act _of March 3, 1839, 5 Stat. 349, 351 (Brothertown) ; Act of March 3, 
1843, sec. 7, 5 Stat. 645, 647 (Stockbridge) ; Act of March 3, 1921, sec. 3. 
41 Stat. 1249, 1250 (Osage). The right of the Cherokees to be naturalized 
was discussed in Rnymoncl v. Raymond, 1 Ind. T. 334 (1896) , reversed in 
83 Fed. 721 (C. C. A. 8, 1897). 

12 Act of March 3, 1839, sec. 7, 5 Stat. 349, 351 (Brothertown) ; Act 
of March 3, 1843, sec. 7, 5 Stat. 645, 647 (Stockbridge). 

13 Act of March 3, 1865, sec. 4, 13 Stat. 541, 562, discussed in Oakes v. 
United States, 172 Fed. 305 (C. C. A. 8, 1909); .Act of August G, 1846, 
9 Stat. 55 (Stockbridge). 

14 Sec. 10, 16 Stat. 335, 361-362. By the Act of March 3, 1873, sec. 
3, 17 Stat. 631, 632, similar provision was made for the naturalization 
of adult members of any of the Miami Tribe of Kansas and their .-qinor 
children. 
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and interests; that he had adopted the habits of civilized life 
and for the preceding 5 years supported himself and his family. 
If satisfied with the proof, the court would declare him a citizen 
and give him a certificate, which would enable the Secretary of 
the Interior to issue a patent in fee with powers of alienation of 
the land already held by the Indian in severalty and to pay to 
him his share of tribal property.15 Thenceforth, the Indian 
ceased to be a member of the tribe and his land was subject to 
levy, taxation and sale the same as that of other citizens. Again, 
the statutory formula seems to rest on the assumed incompata
bility between tribal· membership and United States citizenship. 

The same idea underlay the Indian Territory Naturalization 
Act/6 which provided: 

* * * That any member of any Indian tribe or nation 
residing in the Indian Territory may apply to the United 
States court therein to become a citizen of the United 
States, and such court shall have jurisdiction thereof and 
shall hear and determine such application as provided in 
the statutes of the United States * * * Provided, 
That the Indians who become citizens of the United States 
under the provisions of this act do not forfeit or lose any 
rights or privileges they enjoy or are entitled to as mem
bers of the tribe or nation to which they belong. 

(3) General statutes naturalizing allottees.-Prior to the 
Citizenship Act, the General Allotment Act/7 generally known 
as the Dawes Act, was the most important method of acquiring 
citizenship.18 This law conferred citizenship upon two classes 
of Indians born within the limits of the United States : 

(1) An Indian to whom allotments were made in accord
ance with this act, or any law or treaty. 

(2) An Indian who had voluntarily taken up within said 
limits, residence separate and apart from any tribe 

15 Beginning with the Act of March 3, 1865, sec. 4, 13 Stat. 541, 562, 
the statutes granting citizenship to Indians abandoning their tribal 
relationships safeguarded their rights in tribal property. Act of Febru
ary 8, 1887, sec. 6, 24 Stat. 388, 390, 25 U. S. C. 349; amended by Act of 
May 8, 1906, 34 Stat. 182 ; Act of August 9, 1888, sec. 2, 25 Stat. 392, 25 
U. S. C. 18?; also see Oakes v. UnitedJ States, 172 Fed. 305, 308-309 
(C. C. A. 8, 1909) ; United States em rel. Besaw v. Work, 6 F. 2d 694, 

697 (App. D. C. 1925). 
16 Act of May 2, 1890, sec. 43, 26 Stat. 81, 99- 100. .This section also 

grants citizenship to the Confederated Peoria Indians residing in the 
Quapaw Indian Agency, who accept land in severalty. 

17 Act of February 8, 1887, sec. 4, 24 Stat. 388, 389; amended, Act of 
February 28, 1891, 26 Stat. 794. For other allotment acts see Act of 
March 3, 1875, 18 Stat. 420; Act of March 3, 1921, 41 Stat. 1355 (Fort 
Belknap) ; see also Chapter 11. In the Act of June 4, 1924, 43 Stat. 
376 (Cherokees of North Carolina). providing for the allotment of 

·land, which was enacted after the Citizenship Act, there was a pro-
vision in accordance with the old formula that each allottee shall 
become a citizen of the United States and of the state where be resides, 
with all the privileges of citizenship (sec. 19, p. 380). The Act of 
January 25 , 1929, c. 101, 45 Stat. 1094, stated that it was not the pur
pose of the former act to abridge m· modify the Citizenship Act. Also 
see Monson v. Simonson, 231 U. S. 341 (1913) ; United State8 v. Rick
ert, 188 U. S. 432 (1903) ; 42 L. D. 489 (1913) ; 7 Yale L. J. 193 (1898). 
On poLcy of Osage Indian Allotment Act, Act of June 28, 1906, 34 Stat. 
539, see Levindale Lead Co. v. Colernan, 241 U. S. 432 (1916) and 
Chapter 23, r,ec. 12A. 

1s Sen a i or Orville H. Platt of Connecticut wrote : "Modern observa
tion and thought have rE:>ached the conclusion that allotment of land in 
seve:·alty. and citizenship, are the indispensable conditions of Indian 
pro,gl'ess." Problems in tbe Indian Territory (J 895), 160 N. Am. Rev. 
195, 200. See also Thayer, A People Without Law (1891), 68 Atl. 
Month. 540, 676. 680. Usually the children of tribal members who 
elecl ed citizenship rE:>ceived a smaller allotment. The Treaty of July 
4. 186G. with thf' Delawar<' Indians. 14 Stat. 793, 796, contained an 
unusual provision permitting a child reaching majority to elect 
whether be desired to become a citizen. 

'!'be Act of .Tunc 22, 1R74, 18 Stat. 146, 175, appropriated money 
to enable tlw Secretary of the Interior to pay to the children of the 
Delawa:·e Indians who bad become citizens of the United States their 
share of the tribal funds. 

of Indians therein and adopted the habits of ciy
ilized life. 

President Theodore Rooseyelt described this important law in 
his message to Congress of December 3, 1901, as "a mighty 
pulverizing engine to break up the tribal mass" whereby "some 
sixty thousand Indians have already become citizens of the United 
States." 1v 

By an amendment adopted May 8, 1906,20 known as the Burke 
Act, the Indian became a citizen after the patent in fee simple 
was granted instead of upon the completion of his allotment and 
the issuance of a trust patent.21 It has been administratively 
held that an Indian to whom an allotment was made subsequent 
to the Burke Act is a citizen upon the issuance of a patent in 
fee for part of his allotment,22 because the conveyance was also 
an adjudication that the Indian allottee is "competent and 
capable" to manage his own affairs. 

The Supreme Court of the United States in the case of United 
States v. Celestine 23 suggested "that Congress in granting full 
rights of citizenship to Indians, believed that it had been too 
hasty." The purpose of the Burke Act was stated by the court 
in the case of United Sta.tes v. Pelican: 2

t "distinctly to postpone 
to the expiration of the trust period the subjection of allottees 
under that act to state laws." 

( 4) General statutes naturalizing other classes of Indians.
Indian women marrying citizens became citizens by the Act of 
August 9, 1888,25 and Indian men who enlisted to fight in the 
World War could become citizens under the Act of November 6, 
1919.2G 

B. NONCITIZEN INDIANS 

Until the Citizenship Act of 1924 those Indians who had not. 
acquired citizenship by marriage to white men, by military 
service, by receipt of allotments, or through special treaties or 
special statutes, occupied a peculiar status under Federal law. 
Not only were they noncitizens but they were barred from the 
ordinary processes of naturalization open to foreigners. Such 
remained the status of Indians Uving in the United States who 
were born in Canada, Mexico, or other foreign lands, since the 
1924 Act referred only to "In(lians born within the territorial 
limits of the United States." 27 

1
" 35 Congressional Record, Pt. 1, 57th Cong., 1st sess. (1901), p. 90. 

Ct. Kyle, How Shall the Indians be Educated? (1894), 159 N. Am. 
Rev. 434, 437. According to Wise, Indian Law and Needf'd Reforms 
(1926), 12 A. B. A. Jour. 37, there were about 150,000 Indians holding 
tribal lands not yet allotted. 

20 34 Stat. 182. 
21 "This change was due largely to a misundPrstanding as to the real 

legal significance. At that time it was the belief that wardship and 
citizenship were incompatible." Flickinger, A LawyE'r Looks at the 
American Indian, Past and Present (1939), 6 Indians at Work, No. 8, 
pp. 24, 26. 

22 Op. Sol. I. D., M.4018, July 29, 1921. 
23 215 u. s. 278, 291 (1909) . 
24 232 U. S. 442, 450 (1914). 
25 Sec. 2, 25 Stat. 392, 25 U. S. C. 182. 

20 41 Stat. 350. This measure was endorsed by the Cummissioner of 
Indian Alfairs. Only a few Indians acquired citizenship in this way. 
Annual Reports of Commissioner of Indian Affairs (1920), pp. 10-11; 
( 1921), p. 33. Ct. special provision relating to honorably discharged 
alien veterans of foreign birth, Act of July 19, 191 D, 41 Stat. 163, 222. 

27 See Morrison v. California, 291 U. S. 82, 95 (1934). This restriction 
was eliminated by sec. 303 of the Nationality Act of October 14, 1940 
(Public No. 853, 76th Cong.), which declares: 

The right to become a naturalized citizen under the provisions of 
this Act shall extend only to white persons, persons of African 
nativity or descent, and descendants of races indigenous to the 
Western Hemisphere. 
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The naturalization laws applied only to free white persons 
and did not include Indians,28 who were regarded as domestic 
subjects or nationals.29 As members of domestic dependent na
tions, owing allegiance to their tribe, they were analogized to 
children of foreign diplomats, born in the United States.30 

Thus noncitizen Indians were not able to secure passports, 
but were sometimes granted documents specifying that they were 
not citizens but requesting protection for them.31 

Ualeb Cushing, Attorney General of the United States, formu
lated the following theory of the status of Indians: 32 

The fact, therefore, that Indians are born • in the 
country does not make them citizens of the United States. 

The simple truth is plain, that the Indians are the sub
jects of the United States, and therefore are not, in mere 
right of home-birth, citizens of the United States. 

* * * * * 
But they cannot become citizens by naturalization un

der existing general acts of Congress. ( ii Kent's Com., 
p. 72.) 

'_rbose acts apply only to foreigners, subjects of another 
allegiance. The Indians are not foreigners, and they are 
in our allegiance, without being citizens of the United 
States. Moreover, those acts only apply to "white" 
men. 

* * * * * 
Indians, of cours0, can be made citizens of the United 

States only by some competent act of the General Gov
ernment, either a treaty or an act of Congress. (Pp. 
749c-750.) 

This theory was reiterated after the adoption of the Four
teenth Amendment, which first defined federal citizenship. At 
the time of its adoption, eminent lawyers differed on its effect 
on the Indians.33 Hope that a liberal interpretation would 
make Indians citizens was shattered by an early case,34 holding 
that the amendment was merely declaratory of the common-law 
rule of citizenship by birth and that Indians born in tribal 
allegiance were not born in the United States and subject to 
the jurisdiction thereof, because: 

T.o be a citizen of the United States by reason of his 
birth, a person must not only be born within its terri
torial limits, but he must also be born subject to its 
jurisdiction-that is. in its power and obedience. * * * 
But the Indian tribes within the limits of the United 
States have always been held to be distinct and inde
pendent political communities, retaining the right of self
government, though subject to the protecting power of 
the United States. (Pp. 165, 166.) 

This view was sustained by two leading naturalization opin
ions of the Supreme Court of the United States, the holding of 
Elk v. Wilkins, 35 and the dicta of United States v. Wong Kim 

28 An Indian was not regarded as "a white person" within the natural
ization laws. In re Camille, 6 Fed. 256 (C. C. Ore. 1880) ; In re Burton, 
1 Alaska 111 (1900) ; 13 Yale L. J. 250, 252 (1904). In 1870 these laws 
were extended to include aliens of African nativity and to persons of 
Afriean descent, Act of July 14, 1870, sec. 7, 16 Stat. 254, 256. 

29 7 Op. A. G. 746 (1856). · 
30 Pound, Nationals Without a Nation (1922), 22 Col. L. Rev. 97, 99; 

Elk v. Wilkins, 112 U. S. 94, 102 (1884) ; cf. United States v. Elm, 25 
Fed. Cas. No. 15048 (D. C. N.D. N.Y., 1877). 

31 Hunt, The American Passport (1898), pp. 146-148. Manuscript 
instructions of the Department of State proYided: 

Even if he [an Indian] has not acquired citizenship, he is 
a ward of the Government and entitled to the consideration and 
assistance of our diplomatic and consular officers. (P. 147.) 

S2 7 Op. A. G. 746 (1856). 
33 To clarify its effect, the Senate Judiciary Committee filed a report 

pursuant to Senate Resolution of April 7, 1870, concluding that the 
Indians did not attain citizenship by the Fourteenth Amendment ; Sen. 
Rept. No. 268, 41st Cong., 3d sess. (1870), pp. 1-11. 

34'McKay v. Campbell, 16 Fed. Cas. No. 8840 (D. C. Ol'e. 1871). 
35112 U. S. 94 (1884). The Court also held that citizenship was not 

acquired by abandonment of tribal membership. Also see United States 
v. Osborn, 2 Fed. 58 (D. C. Ore. 1880). On the effect of tribal member-

Arlc,36 which excepted from its doctrine of citizenship by birth 
"children of Indian tribes owing direct allegiance to their sev
eral tribes." 

Other theories haYe been adYanced as additional justification 
for this unique status of the Indians, which departed from the 
common-law doctrine of ius soli.:rr One writer 38 believes that 
the economic interests of the land grabbers and Indian traders 
caused their opposition to citizenship for the Indians. They 
feared the destruction of their business with the coming of 
Indian suffrage, which was expected to accompany citizenship. 
Other writers maintained that citizenship should be denied 
Indians because they were strangers to our laws, customs, 
and privileges,30 because they would add to burdens imposed by 
naturalization of aliens,-w and because they enjoyed special 
privileges, such as exemption from taxation.41 

The Indian question, which bad been overshadowed after 
the Civil War by discussion of the economic welfare, freedom, 
and citizenship of the Negro, became a live issue toward the 
close of the nineteenth century. Many writers realized the 
incongruity of disenfranchisement and noncitizenship of Indians 
in a country founded on the principle of the equality of man 
and agreed that "the ultimate objective point to which all 
efforts for progress should be directed is to fix upon the Indian 
the same personal, legal, and political status which is common 
to all other inhabitants." 42 

The Indians, however, frequently did not welcome federal 
citizenship; 43 they often chose to leave their homes in order to 
retain their tribal membership.44 A report of the Bureau of 
Municipal Research submitted in 1915 to a Joint Commission of 
Congress which requested its preparation, stated that "the Indian 
(except in rare individual cases) does not desire citizenship." 46 

The delegates of the Five Civilized Tribes opposed the grant 
of federal citizenship to their people because they feared it would 
terminate their tribal government. •6 Indians were often un-

ship upon citizenship see Katzenrneyer v. United States, 225 Fed. 523 
(C. C. A. 7, 1915). 

38 169 u. s. 649, 693 (1898). 
37 Krieger, Principles of the Indian Law and the Act of June 18, 1934 

(1935), 3 Geo. Wash. L. Rev. 279, 282-283. 
38 Abel, The Slaveholding Indians (1915), vol. 1, p. 170. 
39 Russell, The Indian Before the Law (1909), 18 Yale L. J. 328; 

Canfield, Legal Position of the Indian (1881), 15' Am. L. Rev. 21, 27-28, 
37; cf. Lambertson, Indian Citizenship (1886), 20 Am. L. Rev. 183, 189; 
Harsha, Law for the Indians (1882), 134 N. Am. Rev. 272, 277; Blackmar, 
Indian Education (1892), 2 Am. Acad. Pol. & Soc. Sci. 813, 833; Labadie 
v. United States, 6 Okla. 400, 51 Pac. 666 (1897). 

4° Krieger, Principles of the Indbn Law and the Act of June 18, 1934 
(1935), 3 Geo. Wash. L. Rev. 279, 286; Lambertson, Indian Citizenship 
(1886), 20 Am. L. Rev. 183, 187-189. 

-n Lambertson, Indian Citizenship, 20 Am. L. Rev. (1886), 183, 188. 
For a discussion of the discrimination against Indians because of exemp
tion from taxation, see sec. 10; on tax exemption generally, see Chapter 13. 

42 Abbot, Indians and the Law (1888), 2 Harv. L. Rev. 167, 174. Also 
see Harsha, Law for the Indians (1882), 134 N. A. Rev. 272; Blackmar, 
Indian Education (1892), 2 Am. Acad. Pol. & Soc. Sci. 813, 834. U. S. 
Senator J. H. Kyle contended that the Indians have a good character for 
citizenship. How Shall the Indians be Educated? (1894), 159 N. A. 
Rev. 434, 441. Vontra _Canfield, Legal Position of the Indian (1881), 
15 Am. L. Rev. 21, 36-37. 

43 Leupp, The Indian and His Problem (1910), p. 35. Sometimes 
Indians were made citizens willy-nilly, Willoughby, The Constitutional 
Law of the United States (1929), pp. 390-391. 

44 See Chapter 3, sees. 4E, 4G. 
45 Administration of the Indian Offi.ce (Bureau of Municipal Research 

Publication no. 65) (1915), p. 17. 
46 Memorial relating to the Indians, Choctaw delegates, Sen. Misc. 

Doc. No. 7, 45th Cong., 2d sess., December 10, 1877, vol. I ; Memorial 
against bill to enable Indians to become citizens, Sen. Misc. Doc. No. 18, 
45th Cong., 2d sess., January 14, 1877, vol. I. The Five Civilized Tribes 
were excluded from the Gen<!ral Allotment Act of February 8 1887, 
sees. 6 and 8, 24 Stat. 388, 390, 391. 
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familiar with the significance of federal citizenship and some
times recanted choosing it!7 

C. EFFECT OF CITIZENSHIP 

Many people who know that Indians are citizens are unaware 
of the legal consequences of citizenship.48 The more common 
errors in this field may be disposed of briefly. 

1. By virtue of the Fourteenth Amendment to the Federal 
Constitution, Indians, as citizens of the United States, auto
matically become citizens of the state of their residence.49 

2. Except when a special statute or treaty has provided other
wise, citizenship does not impair the force of tribal law 60 or affect 
tribal existence.~1 Statutes or treaties naturalizing Indians often 
expressly permit those who become citizens to retain their tribal 
rights.152 Citizenship and tribal membership a1·e not incom
patible.53 

The United States Supreme Court has said · 57 

It is thoroughly established that Congress has plenary 
authority over the Indians and all their tribal relations, 
and full power to legislate concerning their tribal property. 
The guardianship arises from their condition of tutelage 
or dependency ; and it rests with Congress to determine 
when the relationship shall cease ; the mere grant of rights 
of citizenship not being sufficient to terminate it. (Pp. 
391-392.) 

Citizenship does not affect the rights of the United States 
GoYernment over the Indian. It retains jurisdiction over a 
citizen· Indian for offenses committed within the reservation. 58 

Citizenship does not impair the government's right to sue on 
behalf of a citizen allottee to protect his restricted lands,59 nor 
affect its power to preYent state taxation of his property while 
he is living on the reservation,60 or to exercise control oyer 
tribal property,01 or to exclude bill collectors from coming on 
the reservation on days when payments are made to the 
Indians,62 or to exempt unrestricted property from levy, sale, or 
forfeiture. 63 Many rights, such as the right to sue or contract, 
are not derived from or dependent on citizenship.64 

3. Citizenship, though it is today usually a prerequisite of 
suffrage, does not confer the right.54 Before securing the fran
chise, a voter must comply with the requirements of the state 
law, which regularly include attainment of the age of majority 
and residence in the state for a specified period, and sometimes 
include payment of poll tax, literacy, or other special require
ments.65 

It has been held that the citizenship of the Pueblos and many 
of the Alaskan Indians did not terminate their subjection to 
federal jurisdiction.65 The conferring of citizenship does not 

is not incompatible with federal powers of 4. Citizenship 
guardianshi p.116 

47 This is shown by Art. 13 of the Treaty of FeblUary 23, 1867, with 
the Senecas and others, 15 Stat. 513, 516, which provides that a member 
who changes his mind after becoming a citizen shall not be allowed to 
rejoin the tribe unless the agent shall signify that he is "through poverty 
or incapacity, unfit to continue in the exercise of the responsibilities of 
citizenship of the United States, and likely to become a public charge." 

48 Op. Sol. I. D., M.28869, February 13, 1937, p. 5. When the Citizen· 
ship Act was passed in 1924, many tax officials in New Mexico thought that 
all Indians were subject to taxation. Goodrich, The Legal Status of the 
California Indian (1926), 14 Calif. L. Rev. 83, 157, 180-181. On taxa
tion of Indians, see Chapter 13. 

49 Deere v. State of New York, 22 F. 2d 851, 852 (D. C. N.D. N.Y. 1927). 
Also see Porter v. Hall, 34 Ariz. 308, 271 Pac. 411 (1928). 

50 Yakima Joe v. To-is-lap, 191 Fed. 516 (C. C. Ore. 1910). Also· 
see Chapter 7. 

61 See Cherokee Nation v. Hitchcock~ 187 U. S. 294, 308 (1902) ; United 
States v. Celestine, 215 U. S. 278, 288-290 (1909) ; Hallowell v. Umted 
Sta.tes, 221 U. S. 317, 324 (1911) ; Tiger v. Western Investment Co., 
221 U. S. 286 (1911) ; United States v. Sandoval, 231 U. S. 28, 38 (1913) ; 
Umted States v. Noble, 237 U. S. 74 (1915) ; Williams v. Johnson, 239 
U. S. 414 (1915) ; United States v. Nice, 241 U. S. 591 (1916) ; Winton v. 
Amos, 255 U. S. 373 (1921). Also see Knoepfier, Legal Status of Amer
ican Indian and His Property (1922), 7 Ia. L. B. 232, 240-241; and 
Chapter 14, _sec. 2. 

52 Act of May 2, 1890, sec. 43, 26 Stat. 81, 99, provides for the naturali
zation of the Indian tribes in the Indian Territory and states that Indians 
who become citizens retain their rights as tribal members. 

63 United States v. Nice, 241 U. S. 591 (1916) ; Halbert v. United States, 
283 U. S. 753, 762-763 (1931), rev'g United States v. Halbert, 
38 F. 2d 795 (C. C. A. 9, 1930), cert. grunted 282 U. S. 818; United 
States v. Boylan, 265 Fed. 165, 171 (C. C. A. 2, 1920), aff'g 256 Fed. 
468 (D. C. N.D. N.Y. 1919), app. dism. 257 U. S. 614 (1921); Farrell v. 
United States, 110 Fed. 942 (C. C. A. 8, 1901). 

64 See sec. 3, infra. Also see Act of June 19, 1930, 46 Stat. 787, 
8 U. S. C. 3a (Cherokee Indians resident in North Carolina). 

65 See United States v. Rickert, 188 U. S. 432,· 445 (1903) ; 8 Op. A. G. 
300 (1857). In some states citizenship is the only qualification. Calif. 
Const. (1879), Art. II, sec. 1, "Every native citizen of the United 
States • * shall be entitled to vote at all elections • • ." 

IHI The contrary opinion of the United States Supreme Court in Mat
ter of Heff, 197 U. S. 488 (1905) holding that Congress could not regu-

late the sale of liquor to Indians who were citizens was expressly over
ruled by United States v. Nice, 241 U. S. 591, 598 (1916), which held: 

* • * Citizenship is not incompatible with tribal existence or 
continued guardianship, and so may be conferred without com
pletely emancipating the Indians or placing them beyond the 
reach of congressional regulations adopted for their protection. 

Bledsoe, Indian Land Laws, 2d ed. (1913), though recognizing that citi
zenship does not remove the restrictions on allotments, pp. 34-36, does 
not share this view, pp. 3-33. 

See Op. Sol. I. D., M.28869, February 13, 1937, p. 5; 20 L. D. 157, 159 
(1895) ; 31 L. D. 439 (1902), and 55 I. D. 14, 29 (1934). In rejecting 
a claim by courts of the State of New York to jurisdiction over certain 
Indians for acts committed on an Indian reservation, the court in United 
States v. Boylan, 265 Fed. 165 (C. C. A. 2, 1920), aff'g. 256 Fed. 468 
(D. C. N. D. N. Y. 1919), app. dism. 257 U. S. 614 (1921), said: 

• • • even a ~rant of citizenship does not terminate the 
tribal status or relieve the Indian from the guardianship of the 
government. (P. 171.) 

Accord: United States v. Abrams, 194 Fed. 82 (C. C. A. 8, 1912) , aff'g 
181 Fed. 847 (C. C. E. D. Okla., 1910) ; United States v. Noble, 237 U. S. 
74, 79 (1915); Hallowell v. United States, 221 U. S. 317 (1911). Also 
see Williams v. Johnson, 239 U. S. 414 (1915) ; United States v. Sandoval, 
231 U. S. 28, 48 (1913), rev'g 198 Fed. 539 (D. C. N. M. 1912) ; Farrell 
v. United States, 110 Fed. 942 (C. C. A. 8, 1901) ; Renfrow v. United 
States, 3 Okla. 161, 41 Pac. 88 (1895). The last sentence of the Citi
zenship Act clearly shows the congressional intention to continue federal 
trusteeship despite the conferring of citizenship. Butte, The Legal 
Status of the American Indian (1912), p. 17, criticizes the dual rela
tionship of citizenship and wardship. 

67 Winton v. Amos, 255 U. S. 373 (1921). 
58 Chapter 18. Also see United States v. Celestine, 215 U. S. 278 (1909). 
69 Bowling v. Umted States, 233 U. S. 528 (1914), aff'g 191 Fed. 19 

(C. C. A. 8, 1911) ; United States v. Sherbur_ne Mercantile Co., 68 F. 2d 155 
(C. C. A. 9, 1933). Also see Chapter 19, sec. 2A ( 1). 

60 See Chapter 13, sec. 3. 
61 CheTokee Nation v. Hitchcock, 187 U. S. 294, 308 (1902). 
62 Rainbow v. Young, 161 Fed. 835 (C. C. A. 8, 1908), rev'g. 154 Fed. 489. 
63 The Congressional intent must be clear. Goudy v. Meath, 203 U. S. 

146 (1906). 
64 See sees. 6, 7. Exceptions to this rule are cases in the federal courts 

dependent upon diversity of citizenship. 
65 For discussion of the status of Pueblos of New Mexico, see Chapter 20; 

and of the Alaskan Indians, see Chapter 21. 
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"necessarily end the right or duty of the United States to Although prior to the Citizenship .Act 68 Indian citizenship was 
pass laws in their interest as a dependent people." 68 often associated with the possession of unrestricted property, 

5. Citizenship is not inconsistent with restrictions on prop- there is no intrinsic relation between the two. It does not 
erty and does not confer on incompetent persons, like minors, detract from the dignity or value of citizenship when a person 
the right to control or dispose of their property.67 possessed of an estate is deprived of the right of alienation.69 

66 Hallowell v. United States, 221 U. S. 317, 324 (1911). Even though 
the members of the Choctaw Nation were citizens of the United States 
·and of the State of Mississippi, Congress by a series of acts from 1891 
to 1908, cited in Houghton, The Legal Status of Indian Suffrage in the 
United States (1931), 19 Calif. L. Rev. 507, 515, fn. 39, rescued them 
from destitution, removed them to the Iudian Territory, and equipped 
them with tools and food to last for 6 months. 

67 Tbe Supreme Court in Tiger v. W estern Investment Oo., 221 U. S. 286 
(1911), said: 

The privileges and immunities of Federal citizenship have never 
been held to prevent governmental authority from placing such 
restraints upon the conduct or property of citizens as is necessary 
for the general good. Incompetent persons, though citizens, may 
not have the full right to control their person~ and property. The 
privileges and immunities of citizenship were said, in the Slaughter
House Oases, (16 Wall. 36, 76). to comprehend: 

"Protection by the Government with the right to acquire 
and possess property of every kind, and to pursue and obtain 
happiness and safety, subject, nevetheless, to such restraints 
as the Government may prescribe for the general good of the 
whole." (Pp. 315-316.) 

Also see Brader v. James, 246 U. S. 88 (1918) ; United States v. NiCe, 241 
U. S. 591 (1916) ; United States v. Logan, 105 Fed. 240 (C. C. Ore. 1900) ; 
United States v. Sandoval, ~31 U. S. 28 (1913), rev'g 198 Fed. 539 
(D. C. N. M. 1912) ; Beck v. Flournoy Live-Stock and Real Estate Oo., 
65 Fed. 30 (C. C. A. 8, 1894), app. dism. 163 U. S. 686; Contra: Territory 
of N. MeaJ. v. Delinquent TaaJpayers, 12 N. M. 139 (1904). 

68 .Act of June 2, 1924, 43 Stat. 253, 8 U. S. C. 3. 
ag Williams v. Steinmetz, 16 Okla. 104, 82 Pac. 986 (1905) ; Meriam, 

Problem of Indian Administration (1928), p. 753. 

SECTION 3. SUFFRAGE 

In a democracy suffrage is the most basic civil right, since 
its exercise is the chief means whereby other rights may be safe
guarded.70 The enfranchisement of the Indians has been a slow 
and is still an incomplete process. In most states Indians 
meeting the ordinary suffrage requirements can and do vote. 
In some of the sparsely settled western states, where they form 
a. large proportion of the population, their vote is of considera
ble importance in close primaries and elections.71 While at 
first it was asserted that unscrupulous whites could control 
the Yote of the ignorant,72 many Indians are becoming increas
ingly aware of their political power and responsibility, .and are 
directing considerable attention to matters directly affecting 
them, such as tribal claims and water rights.73 

A. INDIAN DISENFRANCHISEMENT 

Various state and federal laws enacted from the beginning 
of the nineteenth century to the early part of the twentieth 
disenfranchised "Indians not taxed," 78 or limited voters to 
white citizens.'9 

Though permitted to vote in their former country, Mexico, 
-the California Indians were disenfranchised by the constitu
tional convention which established a government for the State 
of California.80 In order to leave a loophole for compliance wittt 
the spirit of the Treaty of Guadalupe Hidalgo,81 the new consti
tution 82 permitted the legislature, "by a two-thirds concurrent 
vote, to admit to the right of suffrage 'Indians, or the descend
ants of Indians, in such special cases as such a proportion of 
the legislative body may deem just or proper.' " As was expected, 
the first legislature restricted the vote to white citizens.83 

Some state constitutions and statutes still reflect early legal 
theory that "Indians not taxed," being generally identified as rrhe term "Indians not tnxcd" haH be n frequently used 

in statutes excluding Indians from yoting. It appears in one persons born subject to the jurisdiction of the tribe of which 
of the two places in the original Constitution relating specifically they are members, were not citizens of the United States. The 
to the Indians: viz, Article 1, section 2, wh~ch declares that In- clearest cases of such racial discrimination are found in the 
dians not taxed shall not be counted as "free persons" in de- constitutions of the States of Idah0,

84 
New Mexico,

85 
and Wasb-

termining the representations of any state in Congress or in 
computing direct taxes to be levied by the United States. This 
phrase is used in the Act of March 1, 1790, providing for the 
first census,74 reappears in section 2 of the Fourteenth Amend
ment and the Civil Rights Act of April 9, 1866,75 declaring who 
shall be federal citizens, and was used to exclude Indians in the 
apportionment of representatives to a territorial or state legis
lature 76 or constitutional convention, or from participation in 
a referendum to determine whether the inhabitants of a terri-
tory desired statehood.77 

70 See Thayer, A People Without Law (1891), 68 Atl. Month. 540, 
pp. 676, 682, 686. 

11 "* • * where they are a substantial element of the population, 
candidates for state office have found it worth while to hold rallies and 
barbecues, Democratic, Republican and Progressive, on the reservations." 
(Goodrich, The Legal Status of the California Indian ( 1926), 14 Calif. 
L. Rev. 83, 157, 179.) 

12 Leupp, The Indian and His Problem (1910), pp. 35, 64; also see 
pp. 358, 360. 

73 Meriam, Problem of Indian Administration (1928), pp. 756-757. 
741 Stat. 101; also in subsequent census statutes. See Act of June 18. 

1929, sec. 22, 46 Stat. 21, 26. 
wsec. 1, 14 Stat. 27. 
76 Act of June 19, 1878, 20 Stat. 178, 193 ; Act of March 3, 1887, sec. 

22, 24 Stat. 635, 639 ; Act of March 3, 1891, 26 Stat. 908, 930 ; Act of 
July 16, 1894, 28 Stat. 107. For other terms of exclusion see Act of 
March 3, 1849, sec. 4, 9 Stat. 403, 404; Act of September 9, 1850, 9 Stat. 
446; Act of June 3, 1880, sec. 5, 21 Stat. 154. 

77 Act of May 4, 1858, sec. 3, 11 Stat. 269, 271; Act of June 19, 1878, 
~0 Stat. 178, 193. 

78 See United States v. Kagama, 118 U. S. 375, 378 (1886) ; Elk v. 
Wilkins, 112 U. S. 94, 99 (1884) ; Act of June 16, 1906, sec. 25, 34 Stat. 
267, 280. New Mexico still excludes Indians on this ground. Tbis state 
was admitted to statehood under a special compact with the United 
States exempting Indian lands from taxation; and with a constitution 
excluding "Indians not taxed" from the electorate. New Mexico Con
stitution, Art. XII, sec. 1. 

79 Act of October 25, 1914, 3 Stat. 143 ; Act of March 2, 1819, sec. 4, 
3 Stat. 489, 490 ; Act of April 20, 1836, c. 54, sec. 5, 5 Stat. 10, 12 ; 
Act of March 2, 1861, sec. 5, 12 Stat. 209, 211; Act of May 3, 1887, sec. 
22, 24 Stat. 635, 639. By the Act of February 28, 1861, sec. 5, 12 Stat. 
172, 173, whites and citizens recognized by Treaty with Mexico were 
eligible to vote and bold office. 

so Goodrich, The Legal Status of the California Indian (1926), 14 
Calif. L. Rev., 83-99. 

81 Signed February 12, 1848, ratification exchanged May 12, 1848, 
Treaty proclaimed July 4, 1848, 9 Stat. 922, discussed in Chapter 25, sec. 
3. See United States v. Ritchie, 17 How. 525 (1854). 

82 Goodrich, op. cit., p. 91. 
sa Ibid. 
84 Idaho Constitution, Art. 6, sec. 3. This restriction is a'pplicable to 

"Indians not taxed," who have not severed their tribal relations and 
adopted the habits of civilization. 

s5 Art. 7. Of . .Act of June 20, 1910, sec. 2, 36 Stat. 557, providing 
that the Constitution of New Mexico shall make no distinction in civil 
or political rights on account of race or color and shall not be repugnant 
to the Constitution of the United States and the Declaration of Inde· 
pendence. Also Provision Fifth providing that the State shall not restrict 
the right of suffrage on account of race, color, or previous condition of 

servitm'le. 
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ington,88 which deny the right to vote to "Indians not taxed," 
while granting the ballot to whites not taxed. 

The laws of a few other states, though not specifically dis
criminating against Indians, are construed and applied so as to 
result in .discrimination. In Arizona, Indians are denied the 
right to vote on the ground that they are within the provisions 87 

denying suffrage_ fo "pei·sons under guardianship." 88 The law of 
South Dakota excludes from voting Indians who maintain tribal 
relations, but has not been enforced for many years. 

The Attorney General of Colorado rendered an opi:p.ion on 
November 14, 1936, that Indians had no right to vote under 
Colorado law because they were not citizens. This ruling is 
clearly erroneous.89 The Utah Attorney General, on January 
23, 1937, held that Indians residing on a reservation within 
the state were not residents and therefore not entitled to vote. 
This ruling conflicts with the opinion of the United States 
Supreme Court, holding that the land of an Indian reservation 
is part of the state within which the reservation is located.99 

B. CONSTITUTIONAL PROTECTION OF INDIAN VOTING 
RIGHTS 91 

of race-" (P. 166.) As was said by the United States Supreme 
Court in the case of United States v. Reese,95 

If citizens of one race having certain qualifications are 
permitted by law to vote, those of another having · the 
same qualifications must be. Previous to this amendment, 
there was no constitutional guaranty against this discrimi
nation: now there is. It follows that the amendment 
has invested the citizens of the United States with a new 
constitutional right which is within the protecting power 
of Congress. That right is exemption from discrimination 
in the exercise of the elective franchise on account of race, 
color, or previous condition of servitude. This, under the 
express provisions of the second section of the amendment, 
Congress may enforce by "appropriate legislation." 
(P. 218.) 

This doctrine was applied in the case of Neal v. D elawwre,94 

which invalidated a provision of the Delaware Constitution 
restricting suffrage to the white race. The court declared: 

Beyond question the adoption of the Fifteenth Amend
ment hfld the effect, in law, to remove from the State 
Constitution, or render inoperative, that provision which 
restricts the right of suffrage to the white race. (P. 
389.) 

These cases leave no doubt that, under the Fifteenth 
On March 30, 1870, the Fifteenth Amendment to the United Amendment, Indians are protected against all legislation which 

States Constitution was adopted, providing: discriminates against them in prescribing the qualifications of 
SEc. 1. The right of citizens of the United States to voters, and that it is .immaterial whether the disenfranchise

vote shall not be denied or abridged by the United States ment is direct or indirect. This view does not conflict with the 
or by any State on account of race, color, or previous 
condition of servitude. theory of Ellc v. Wilkins, supra, which held simply that a non-

SEc. 2. The Congress shall have the power to enforce citizen Indian might be disenfranchised by state legislation 
this article by appropriate legislation. along with noncitizens of other races. . 

With the passage of the Citize:p.ship Act in 1924, considerations On January 26, 1938, the Solicitor of the_ Department of the 
of disability because of allegiance to a tribe became irrelevant Interior ,issued an opinion on the question of whether a state 
to the question of citizenship. The provisions of state constitu- can constitutionally deny the franchise to Indians. The 
tions and statutes based on these considerations which would opinion concluded: 
operate to exclude Indian citizens from voting are probably * * * I am of the opinion that the Fifteenth Amend-
void under the Fifteenth Amendment.92 ment clearly prohibits any denial of the right to vote to 

The year following the passage of the Civil Rights Act of 1870,&3 Indians under circumstances in which non-Indians would 
the United States District Court for Oregon stated a4 that "an be permitted to Yote. The laws of Idaho, New Mexico, 

and Washington which would exclude Indians not taxed 
Indian * * * who is a citizen of the United States * * * from voting in effect exclude citizens of one race from 
cannot be excluded from this privilege [of voting] on the ground voting on grounds which are not applied to citizens of 
of being an Indian, as that would be to exclude him on account other races. -For this reason I believe such laws are 

unconstitutional under the Fifteenth Amendment. Sim-
86 Art. 6. 
87 Arizona Laws, 1933, Chapter 62. 
88 Porter v. Hall, 34 Ariz. 308, 271 Pac. 411 (1928) ; discussed by 

N. D. Houghton, · The Legal Status of Indian Suffrage in the United 
States (1931), Hi Calif. L. Rev. 507, 509, 518. The decision was based 
on the ground that Indians living on the reservations are "persons 
under guardiansbip" and hence "wards of the national Government" 
within the meaning of the Constitution of the State of Arizona. This 
opinion appears to be based on an erroneous conception of the status of 
Indians, especially of the relationship of guardian and wards. See 
contra: Swift v. Leach, 45 N.D. 437, 178 N. W. 437 (1920), cited in tne 
dissenting opinion in the Porter case. Also see sec. 9, infra. 

so See discussion of citizenship, sec. 2, supm. 
90 United States v. McBratney, 104 U. S. 621 (1881). 
gt No attempt is made in this chapter to treat of the rights of Indians 

to vote in tribal Plections. This subject bas been covered in Chapter 7. 
It may be noted, however, that many of the Indian constitutions contain 
bills of rights, including guarantees of the right of suffrage. Thus, for 
example, the Coilstitution of the Blackfeet Tribe, approved December 13, 
1935, provides: "Any member of the Blackfeet Tribe, twenty-one (21) 
years of age or over, shall be eligible to vote at any election when he or 
she presents himself or herself at a polling place within his or her voting 
district." (Art. VIII, sec. 1.) 

02 Op. Sol. I. D., M.29596, .January 26, 1938; Guinn v. United States, 
238 U S. 347 (1915), holding unconstitutional the grandfather clause 
in the Constitution of Oklahoma; Myers v. Anderson, 238 U. S. 368 (1915), 
invalidating a similar clause in a Maryland statute; and see Niq;on v. 
Herndon, 273 U. S. 536 (1927). 

93 Act of May 31 , 1870, 16 Stat. 140. 
. 

84 McKa11 v. OampbeH, 16 Fed. Cas. No. 8840 (D. C, Ore. 1871), 

. ilarly, the laws of Idaho and South Dakota which would . 
exclude Indians who maintain tribal relations from 
voting are believed to be unconstitutional as such laws 
exclude citizens from voting on grounds which apply 
only to one race.n7 (P. 8.) 

Two Attorneys General of the State of Washington have 
ruled that the Indian disenfranchisement clause in the Consti
tution of Washington is invalid.98 

The Attorney General of New York in 1928 rendered an opin
ion to the effect that Indians resident upon reservations in 
that state are entitled to vote the same as any other qualified 
citizen.89 

Congress has implemented the provtswns of the Fifteenth 
Amendment in variop.s general and special statutes. 

The Reconstruction Acts, providing for the admission of the 
Confederate states to the Union, prohibited these states from 
depriving of the right to vote any class of citizens of the United 

95 92 u. s. 214 (1875). 
96103 u. s. 370 (1880). 
97 Op. Sol. I. D., M.29596, .January 26, 1938. 
98 Op. A. G., W. V. Tanner, .June 15, 1916, and Op. No. 4086 of G. W, 

Hamilton, April 1, 1936. 
99 Op. A. G. N. Y. (1928 ), p. 204. Informal opinions have also been 

rendered to the same effect by attorneys general of many other states, 
For example, the Attorney General of Florida in a letter dated March 
18, 1923, to tb~ CnaJrPll:lil qf tb~ County Cglllml~sloners, Everglades. Fla. 
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States who are entitled to vote under the Federal Constitution, members of an Indian nation or tribe in the Indian Territory in 
dealing similarly with the right to bold office.100 'rbere are also Oklahoma to vote for delegates 101 and prohibited any law re
many general civil rights laws which are applicable to the disen- stricting the right of suffrage because of race or color.102 

franchisement of Indians because of their race. In 1906 the 
101 Act of June 16, 1906, sec. 2, 34 Stat. 267, 268 ; also see Act of 

Enabling Act for the State of Oklahoma expressly permitted June 20, 1910, sees. 2 and 20, 36 Stat. 557, 55!), 569 (N. M.). 

100 Act of January 26, 1870, 16 Stat. 62, 63; Act of February 23, 1870, 
16 Stat. 67; .Act of March 30, 1870, 16 Stat. 80. 

102 Act of June 16, 1906, sees. 2 and 3, 34 Stat. 267. Cf. SPC. 25, p. 279, 
~1 pplying to New Mexico and permitting discrimination against "Indians 
not taxed.'' 

SECTION 4. ELIGIBILITY FOR PUBLIC OFFICE AND EMPLOYMENT 

A. PUBLIC OFFICE 

The fact that one is an Indian is not, generally speaking, a 
disqualification for public office. Elxclusionary statutes based 
on race are probably unconstitutional.103 General Parker, a Sen
eca Indian, was qualified, according to an opinion of the Attorney 
General of the United States, to hold the office of the Commis
sioner of Indian Affairs.104 

Many early statutes disqualified noncitizen Indians from hold
ing public offices by limiting incumbents to citizens of the United 
States 105 or to wbites.106 After the Civil War, the acts admitting 
the Confederate states to the Union prohibited the exclusion of 
elected officials because of race, color, or previous condition of 
servitude.107 These acts were implemented by the Act of April 
20, 1871.108 A number of Indians were elected as delegates to 
the Constitutional Convention of the Territory of Oklahoma.100 

NeYertheless, even now a few states still bar Indians from public 
office, by provisions which are probably unconstitutional. 
Idaho 110 prohibits from holding any civil office Indians not taxed 
who have not severed their tribal relations and adopted the 
habits of civilization. The law of South Dakota excludes Indians 
"while maintaining tribal relations.'' m 

B. PREFERENCE IN INDIAN AND OTHER GOVERN
MENTAL SERVICE. 

(1) Extent of employment.-Congress has frequently mani
festf'd its intention to grant preferences to Indians in certain 
vo~itions. Unfortunately, many such preferential statutes baye 
become "dead letters," or been only partially fulfilled. 112 Officials 
hnxe sometimes justified their failures in this respect by main-
1 nining the impossibility of securing competent India.ns, espe
cially for the more important positions.1

l;j Some critics ban• 

103 See N1a;on v. H erndon, 273 U. S. 536 (1927). 
101 13 Op . .A. G. 27 (1869). A later opinion held that an Indian, while 

a member of a tribe and subject to tribal jurisdiction and residing in 
the Indian T0rritory, was not competent to take the official oath as 
postmaster. The basis for this ruling was that the government could 
not enforce the required bond because the Indian would be immune to 
suit. 18 Op . .A. G. 181 (1885). 

10·' .Act of September 9, 1850, sec. 6. 9 Stat. 446, 449 ; Act of May 30, 
1854, sec. 3, 10 Stat. 277. 27!); Act of August 18, 1856, sec. 21, 11 Stat. 
52. 60, provided that noncitizens holding office in the Department of 
State shall not be paid. 

100 Act of August 14, 1848, sec. 5, 9 Stat. 323, 325; Act of March 3, 
184!), sec. 5, 9 Stat. 403, 405 ; .Act of March 2, 1853, sec. 5, 10 Stat. 
172. 174; Act of December 22, 1869, sec. 6, 16 Stat. 59. 

1o7 Act of March 30, 1870, 16 Stat. 80, 81, admitting Texas to the 
Union. 

1os Act of .April 20, 1871, sec. 2, 17 Stat. 5. 
100 Leupp, The Indian and His Problem (1910), pp. 341- 342. 
110 Constitution of Idaho, Art. 6. sec. 3. 
111 Comp·led Laws of S. D. , sec. 92 (1929). 

112 See. 3(b) infra. 
11 3- "* the policy of all administrations since Commissioner 

Morgan took office has been to give educated Indians every practicable 
chance to servP thPit· people; but the experiment of putting 
thPm into the places of highest r esponsibility has, except in rare in
stances, not wqrk(!d 130 successfull;y, • • :" ~eu~p~ T~e ~ndi!i~ and 

ascribed this failure to the fact that many positions, like that. 
of Indian agent, were regarded for decades as political plums,m 
and that the Indian Office comprised one of the largest fields 
for political plunder in the Federal GoYernment.m 

Some notable increases in Indian employment have been ef
fected in r ecent years. 116 The number of Indians employed in the 
Washiugton office increased between 1934 and 1937 from 10 per
cent of the total staff to about 35 percent. By 1939 Indian~ 
occupied more than half of the regular positions of the Indian 
Service and more than 70 percent of the emergency positions.117 

( 2) Civil service.-The Indian Office was one of the first 
bureaus to be placed under civil service.118 Indians entering the 
Office of Indian Affairs were required to qualify in regular civil 
service examinations, except that certain preferences were al· 
lowed in comvliance with statutes providing that Indians shall be 
employed whenever practicable. 'l'he formulation of a competi
tive civil service for Indians under authoritS of the Indian Reor· 
ganization Act is now in progress.110 Standards have been estab
lished and examinations conducted for nurses and organizatio;t 
field agents, and a number of appointments haYe been mad~ 
from the registers established as a result of these e~aminations. 
Executive Order No. 8043 of J~muary 31, 1939, permits the ap
pointment of Indians of one-qnarter or more Indian blood to 
any position in the Indian Service without examination.120 By 
Executive Order No. 8383 of March 28, 1940, Indians in the Office 

His Problem (1910), p. 110. Also see Schmeckebier, The Office of Indian 
.Affairs. Its History . .Activities, and Organization (1927), pp. 2D5- 2!J6, 
and 7 IndianR at Wo1 k (September Hl39). No. 1, p. 41. 

114 Leupp, The lndian and His Problem (1910). pp. 98-99. 
115 Administration of the Indian Office (Bureau of Municipal RPsearcll 

Publication No. 65) (1915), pp. 24-25. 
116 Annual Report of the Secretary of the Interior (1937), pp. 241-242. 

In 1910 there were auout 200 IndianR in the Office of Indian .Affairs. 
Leupp, The Indian and His P:roblem (1910), p. 96. 

The Annual Report of the Secretary of the Interior for 1938 states: 

On July 1, 1937, there were authorized in the ~~~ian field 
service and Alaska 6,933 pcrmanl'nt year-round positions. On 
April 30, 1938, there were 3,916. Indians employed in the ~n.dian 
Service. of whom 3,627 were 111 re~ular year-round positiOns. 
A nproximately one-h<1lf of the re~ula r employees of the Indian 
Service are Indians. Slightly more than 40 percent of the In
dians employed are full-bloods. (P. XIY.) 

Slightly more tban 70 percent of the Indians employed were of one
half or more degrees Indian blood. (Ibid., p. 257.) The personn<'l 
records do not classify as Indians those with a smaller amount of 
Indian blood than one-fourth. 

111 Between July 1, 1933, and May 1, 1937, the number of Indians in 
the Washington office increased from 11 to 83. 4 Indians At Work, 
No. 20 (June 1, 1937), p. 3fl. AccorQ.ing to data submitted by the 
Indian Office on November 7, 1939, 10!) of the 384 employees of the 
Washington office were Indians. 

11s Administration of the Indian Office. (Bureau of Municipal Research 
Publication No. 65) (1915), p. 24. 

ng Aberle, Some Aspects of the PPr~:>onnel P roblem of the Indian Serv
ice in the United States in Indians of the United States, Contributions by 
the delegation of the United States First Inter-American Conference on 
Indian Life, Patzcuaro. Mexico, published by Office of Indian Affairs 
(April 1!)40). pp. 61. 64. Also seP subsection 3(b) infra. 

120 There h;tve been numerous Executive onlers affecting the employ
ment of Indians, e. g., Executive orders ot Apgust 14, 1928; July 2, l9ao; 
April 14, 1934 ; July 26, 1936. 
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of Indian Affairs on February 1, 1939, who met certain require
ments were given a classified civil-service status. 

(3') Treaties and statutes.-With a few exceptions, through
out the history of tlle United States Indians have generally 
been granted preference in the actual hiring of employees for 
public positions in the Indian Service which require little or 
no skill or which, like the post of interpreter, can be filled 
only by them, or in the ArmY. as scouts, because of their unusual 
qualifications,121 or for laboring positions,122 These positions, 
which were often created by appropriation acts, usually paid 
low wages,123 and were sometimes supported by tribal fundS.124 

Similarly today most Indians in the Government Service are 
employed in clerical, stenographic, or laboring work, though a 
few hold supervisory positions.125 

(a) Treaties.-Treaties occasionally provided for preference 
in employment of Indians.126 The Treaty of April 28, 1866/2'7 
between the United States and the Choctaw and Chickasaw 

(b) 

equal, shall be given to competent members of the said 
nations, the object being to create a laudable ambition 
to acquire the experience necessary for political offices 
of importance in the respective nations. 

General statutes.-The Act of June 30, 1834, the first 
important employment statute for Indians, gave them prefer
ence for positions as "interpreters or other persons employed for 
the benefit of the Indians," if "properly qualified for the exe
cution of the duties." 128 Section 5 of the Act -of March 3, 
1875, 129 provided that "where Indians can perform the duties 
they shall be employed" in Indian agencies. Again in the Act 
of March 1, 1883/3° Congress manifested its desire to increase 
the employment of Indians in the Indian Service, by provid
ing: "* * * preference shall at all times, as far as prac
ticable, be given to Indians in the employment of clerical, 
mechanical, and other help on reservations and about agencies." 

A broader provision, which also includes positions outside the 
Indian Bureau, appears in the General Allotment Act.131 Offered 

Nations contains an interesting provision: as an additional inducement to the abandonment of tribal rela-
And the United States agree that in the appointment tions, it provides: 

of marshals and deputies, preference, qualifications being 

1 21 For a discussion of the policy of preferring Indians for appointment 
in the Indian Service, see Meriam and Associates, Problem of Indian 
Administration (1928), pp. 156-159. 

1 22 Act of April 27, 1904, 33 Stat. 352, 354 (Crows), " * * * noth
ing herein contained shall be construed to prevent the employment 
Jf such engineers or other skilled employees, or to prevent the em
ployment of white labor where it is impracticable for the Crows to per
form the same." Also see Act of June 7, 1924, c. 318, 43 Stat. 606 
(Navajo) ; Act of March 1, 1926, 44 Stat. 135 (Quinaielts) ; Act of April 
19, 1926, 44 Stat. 303 (Quinaielts) ; Act of July 3, 1926, 44 Stat. 888 
(Chippewas) ; Act of May 12, 1928, c. 531, 45 Stat. 501 (Zuni) ; Act of 
May 27, 1930, c. 343, 46 Stat. 430 (Wind River) ("only Indian labor 
shall be employed except for engineering and supervision") ; amended by 
Act of April 21, 1932, c. 123, 47 Stat. 88. 

123 Sec. 9 of the Act of June 30, 1834, 4 Stat. 735, provides that 
the pay of an agency interpreter shall be $300 annually (congressional 
statutes regarding the pay of interpreters are discussed in United States 
v. Mitchell, 109 U. S. 146 (1883)), while the Act of February 24, 1891, 
26 Stat. 783, 784, provides for the employment of Indian scouts and 
guides without pay. In one of the treaties relating to the pensioning 
of Indians, the Treaty of September 27, 1830, with the Choctaws, Art. 
21, 7 Stat. 333, 338, annual pensions of $25 were granted to a few 
mrviving "Choctaw Warriors," not exceeding 20, "who marched and 
fought in the army with General Wayne." Provision was made for one 
•f the few comparatively high-salaried Indians in the Treaty of August 
r, 1790, unpublished treaty, Art. 3, Archives No. 17, which appoints 
McGillivray, Chief of the Creek Nation, as agent of the United States 
in said nation with the rank of brigadier general, and the annual s&lary 
of $1,200. Treaty of January 21, 1785, with the Wiandot, Delaware, 
Chippewa, and Ottawa Nations, 7 Stat. 16, Separate Article following 
.Art. 10, which provides that two Delaware chiefs "who took up the 
hatchet" for the Un;ited States as lieutenant colonel and captain shall 
be restored to rank in the Delaware Nation as before the Revolutionary 
War. Also see Treaty of September 27, 1830, Art. 15, 7 Stat. 333, 
335-336, providing that one chief of the Choctaw Nation when in mili
tary service shall receive the pay of a lieutenant colonel, and other 
chiefs the pay of majors and captains in the United States Army. 

124 Act of April 27, 1904, 33 Stat. 352, 354 (Crows) ; Act of March 
:.::, 190:>, Art. IV, 33 Stat. 1016, 1017 (Shoshones) ; Act of June 7. 1924, 
43 Stat. 606 (Navajos) ; Act of March 1, 1926, c. 41, 44 Stat. 135 
(Quinaielts) ; Act of April 19, 1926, c. 165, 44 Stat. 303 (Fort Peck and 
Blackfeet) ; Act of July 3, 1926, 44 Stat. 888 (Chippewas). 

l 2r. Annual Report of the Secretary of the Interior (1937), p. 241. 
126 Article 11 of the Treaty of March 11, 1863, with the Chippewas, 

12 Stat. 124!:l, 1251 : "Whenever the services of laborers are required 
upon the re~ervation, preference shall be given to full or mixed bloods, 
u tbev shall be found competent to perform them." Also see Treaty 
of ~Ia;· 7. 1864. with the Chippewas. Art. 11, 13 Stat. 693; Article 13 
ef the Treaty of October 21. 1867, with the Kiowas and Comanches, 15 
Stat. 581. 585. provides: "The Indian agent, in employing a farmer, 
blacksmith. miller, and other employees herein provided for, quali
!ca.tions being equal. shall give the preference to Indians." 

ar Art. 8, cl. 12, 1~ Stat. 7~9. 

* * * And hereafter in the employment of Indian 
police, or any other employees in the public service among 
any of the Indian tribes or bands affected by this act, and 
where Indians can perform the duties required, those 
Indians who have availed themselves of the provisions 
of this act and become citizens of the United States 
shall be preferred. 

Seven years later. a law provided for preference for "herders, 
teamsters, and laborers, and where practicable in all other 
employments in connection with the agencies and the Indian 
service." 132 

Section 12 of the \Vheeler-Howard Act/33 the sixth major 
attempt in the space of a century, to give preference to Indians 
in the Indian Service, provides : 

The Secretary of the Interior is directed to establish 
standards of health, age, character, experience, knowl
edge, and ability for Indians who may be appointed, 
without regard to civil-service laws, to the various posi
tions maintained, now or hereafter, by the Indian Office, 
in the administration of functions or services · affecting 
any Indian tribe. Such qualified Indians shall hereafter 
have the preference to appointment to vacancies in any 
such positions. 

This provision contemplates the establishment within the 
Interior Department of a special civil service for Indians alone. 
The failure of the Interior Department to complete such a 
system has been ascribed to lack of adequate appropriations.m :\ 

( 4) Statutes of limited application.-

( a) Construction work on reservation.-Agreements with In
dian tribes 185 or statutes appropriating money for the con-

128 Act of June 30, 1834, sec. 9, 4 Stat. 735, 737. 
120 18 Stat. 402, 449. 
13° Sec. 6, 22 Stat. 432, 451. 
131 Act of February 8, 1887, sec. 5, 24 Stat. 388, 389- 390. The Act 

of February 14, 1923, 42 Stat. 1246 (Piutes), extended the provisions 
of this act, as amended, to lands purchased for Indians. 

132 Act of August 15, 1894, sec. 10, 28 Stat. 286, 313, 25 U. S. C. 44. 
Also see Act of May 17, 1882, 22 Stat. 68, 88 ; Act of July 4, 1S84, 23 
Stat. 76, 97. 

133 June 18, 1934, sec. 12, 48 Stat. 984, 986, 25 U. S. C. 472. 
1

34 7 Indians at Work, No. 1, pp. 41-42 (1939) ; vol. 7, No. 5 p. 2 
(1940). 

m Act of June 10, 1896. Art. 3, 29 Stat. 321, 355: "It is agreed that 
in the employment of all agency and school employees preference in 
all cases be given to Indians residing on the reservation. who .are well 
qualified for such positions." Also see Act of April 27, 1904, Art. 2. 
33 Stat. 352, 354 (Crows) i 4ct of March 31 1~05, Art. 4, 33 Stat, 1016, 
1017 (Shoshones). 
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struction of roads 138 or for other public 187 or private work 138 

on the reservations often require the employment of members 
of the tribe 129 or Indian labor.140 

(b) Purchase of Indian products.-The Act of April 30, 
1908,141 provides that Indian labor shall be employed as far as 
practicable and that purchases of the products of Indian in
dustry may be made in the open market in the discretion of the 
Secretary of the Interior. By subsequent amendments/42 the 
portion of this provision regarding purchases was made appli
cable only to those purchases and. contracts for supplies and 
services, except personal services, for the Indian Field Service, 
which exceed in amount $100 each.143 

The Act of May 11, 1880,144 authorizes the Secretary to pur
chase for use in the Indian Service articles manufactured at 
Indian manual and training schools. 

(c) Military service.-The skill and bravery of Indians were 
utilized in fighting foreign foes 145 and other Indians.14a Article 

186 Act of May 1, 1888, Art. III, 25 Stat. 113, 114; Act of June 7, 
1924, 43 Stat. 606, 607 (Navajos) ; Act of March 1, 1926, 44 Stat. 135. 
The Act of May 26, 1928, 45 Stat. 750, authorizes an appropriation for 
reservation roads not eligible for Government aid under the Federal 
Highway Act for which no other appropriation is available. $1,000,000 
was appropriated for this purpose by the Act of July 21, 1932, sec. 301 
(a) (2) (D), 47 Stat. 709, 717. The Act of May 27, 1930, c. 343, 46 
Stat. 430, amended April 21, 1932, 47 Stat. 88, exempts from the re-· 
quirement of employment of Indian labor roads built by funds provided 
by the State of Wyoming. 

187 Act of April 27, 1904, Art. 2, 33 Stat. 352, 354 (Crows), irrigation; 
Act of March 3, 1905, Art. 4, 33 Stat. 1016, 1017 (Shoshones) ; Act of 
.April 19, 1926, 44 Stat. 303 (Quinaielts), water supply. 

188 Act of April 27, 1904, 33 Stat. 352, 354 (Crows), ditches, dams, 
canals, and fences; Act of June 28, 1906, 34 Stat. 547 ; Act of March 
28, 1908, sec. 2, 35 Stat. 51, amended by Act of January 27, 1925, 43 
Stat. 793, timber work on Menominee Indian reservation. 

130 Statutes cited in fn. 138. supra. Agreement with Shoshone and 
Arapahoe tribes on Shoshone reservation, Act of March 3, 1905, Art. 
4, 33 Stat. 1016. 1017; Agreement with Indians of Crow Reservation, 
April 27, 1904, 33 Stat. 352, 354, "* * no contract shall be 
awarded; nor employmPnt given to other than Crow Indians, or whites 
intermarried with them, except that any Indian employed in construc-
tion may hire white men to work for him * ." 

140 The Act of June 27, 1902, :32 Stat. 400, 402 (Chippewas), provides 
that purchasers of timber shall be required "when practicable, to employ 
Indian labor in the cutting, handling, and manufacture of said tim
ber." The proceeds of such sales arc received by the Indian Bureau 
nnd used for the benefit of the Indian children in the schools. 17 Op. 
A. G. 531 (1883). The Act of May 26, 1928, 45 Stat. 750, authorizes the 
employment of Indian labor on certain Shoshone Indian reservation 
t•oads; supplemented by Act of July 21, 1932. sec. 301(a) (2) (D), 47 

- Stat. 709, 717. The Act of May 27, 1930, c. 343, 46 Stat. 430, amended 
Act of April 21, 1932, 47 Stat. 88 (Wind River), excepts engineers and 
<;;upervisors from tbe requirement for Indian labor. 

141 35 Stat. 70. 
142 Act of June 25, 1910, sec. 23, 36 Stat. 855, 861, 25 U. S. C. 47, 93; 

Act of May 18, 1916, 39 Stat. 123. 126. Also see Act of January 12, 
1927, 44 Stat. 934, 936, which creates an Indian Service supply fund. 

143 Sometimes appropriation acts contain special provisions empow
t!ring the Secretary of the Interior, when practicable, to buy Indian 
goods. For example, c. 290, sec. 3, of the Act of August 15, 1894, 28 
Stat. 286, 312, ani! the Act of March 2, 1895, 28 Stat. 876, 907, contain 
the following provisions: "* • * 'l'hat purchase [of supplies] in 
open market shall, as far as practicable, be made from Indians. under the 
direction of the Secretary of the Interior. That the Secretary 
of the Interior may, when practicable, arrange for the manufacture by 
Indians upon the reservation of shoes, clothing, leather, harness, and 
wagons." 

144 Sec. 1, 21 Stat. 114, 131. 
145 Treaty of September 27. 1830, with the Choctaws, Art. 21, 7 Stat. 

333, 338. 
146 Treaty of September 24. 1857. with the Pawnees. Art. 11, 11 Stat. 

729. 732. provides for compensation or replacement of property stolen 
from Pawnee scouts returning from an expedition witb the American 
Army against the Cheyenne Indians. 

III of the Treaty of September 17, 1778,141 provided that 
the Delawares "* * * engage to join the troops of the United 
States aforesaid, with such a number of their best and most 
expert warriors as they can spare * · * *." The Act of 
March 5, 1792,148 provided for the employment of Indians to 
protect the frontiers of the nation. Some of the tribes agreed 
to furnish such warriors as "the president of the United States, 
or any officer having his authority therefor, may require," 
in prosecuting the War of 1812 against Great Britain.149 A 
decade before the Civil War the Army contained a company 
of Shawnee and Delaware mounted volunteers/50 Three full 
regiments of Indians were enlisted in the Union Army.151 With 
the coming of peace, the President was authorized to employ in 
the territories and Indian country a maximum of 1,000 Indian 
scouts, to be paid like cavalry soldiers.152 The Act of August 1, 
1894/53 permitted the enlistment of noncitizen Indians in the 
Army in times of peace.154 Over 17,000 Indians served in the 
World War.151 There are Indian scouts in the regular army of 
the United States.u;e 

(d) Ymdh.-The Act of June 7, 1897,157 requires the Com'mis
sioner of Indian Affairs to "employ Indian girls as assistant 

141 With the Delawares, 7 Stat. 13. The Treaty of December 2, 1794, 
with the Oneida, Tuscorora, and Stockbridge Indians, 7 Stat. 47, cites 
in its preamble the faithful assistance of a body of the Oneida, Tusco
rora, and Stockbridge Indians who, because of their services during the 
Revolution, were driven from their homes, their houses and property 
destroyed. Arts. 1 and 5 of this treaty provided that $5,000 shall he 
distributed for individual losses and services in return for relinquish
ment of further claims. The Act of July 29, 1848, 9 Stat. 265, provided 

, for the granting of a pension for widows of "Indian spies, who shall 
have served in the Continental line." 

:~s 1 Stat. 241. 
149 Treaty of July 22, 1814, with the Wyandots and others, Art. 2, 

7 Stat. 118. Also see Treaty of September 29, 1817, with the Wyan
dots and others, At·t. 12, 7 Stat. 160, providing for payment for prop
erty destroyed during this war. Part of the Creeks assisted the British. 
See preamble to Treaty of August 9, 1814, with the Creeks, 7 Stat. 120. 
Other tribes did the same. For exarnpJp see Treaty of September 8, 
1815, with the Wyandots and others, 7 Stat. 131. 

Cherokee warriors fought against Great Britain and the southern 
Indians. See Act of April 14, 1842, 5 Stat. 473. Shawnee warriors 
fought in the Florida War. See Joint Resolution March 3, 1845, 5 
Stat. 800; and Trraty of October 18, 1820, with the Choctaws, Art. 11, 
7 Stat. 210. The Navajos offered to fight the Apaches. See 16 Op. 
A. G. 451 (1880). 

1ro Act of September 28, 1850, 9 Stat. 519. 
151 Bounties were provided for these regiments. Joint Resolution 

June 18, 1866, 14 Stat. 360. Also see Joint Resolution July 14, 1870, 
16 Stat. 390; Abel, The Slaveholding Indians (1919), vol. 2, p. 76, stat
ing that the Secretary of War was opposed to having Indians in the 
Army during the Civil War. 

152 :Act o.f July 28, 1866, sec. 6, 14 Stat. 332, 333; Treaty of February 
19, 1867, with the Dakotas and Sioux, Arts. 11-13, 15 Stat. 505, 507-508. 
Also see 16 Op. A. G. 451 (18RO), and Act of August 12, 1876, 19 Stat. 
131 i Act of February 24, 1891, 26 Stat. 770, 774, and R. S. §1094, 
repealed by Act of March 3, 1933, 47 Stat. 1428. 

153 Sec. 2, 28 Stat. 215, 216, ampnded June 14. 1920, 41 Stat. 1077. 
Also see Act of April 22, 1898, sec. 5, 30 Stat. 364. 

15' Repealed by Act of June 14, 1920, 41 Stat. 1077. 
155 Flickinger, A Lawyer Looks at the American Indian, Past and 

Present, pt. 2 (1939), 6 Indians at Work, No. 9, pp. 26, 29. 
156 10 U. S. C. 4, 786, R. S. § 1276, provides : 

Indians, enlisted or employed by order of the PrPsident as 
scouts, shall receive the pay and allowances of Cavalry soldiers. 

10 U. S. C. 915 grants Indian scouts an allowance for horses. The Act 
of May 19, 1924. sec. 202 (c), 43 Stat. 121:-, grants adjusted compensa
tion, commonly called a bonus, to Indian scouts who were veterans of 
the World War. 

1
5

7 Indian Appropriation .Act, fiscal year ending June 30, 1898, 30 
Stat. 62-83. For similar provisions in previous appropriation acts 
see Act of June 10, 1896, 29 Stat. 321, 348, and Act of March 2, l89G, 
28 Stat, 876. 906. 
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matrons and Indian boys as farmers and industrial teachers in 
all Indian schools when it is practicable to do so." 

Sections 1 and 9 of the Act of June 28, 1937,158 which estab
lishes a permanent Civilian Conservation Corps, provide that 

158 50 Stat. 319. 320. The original law, Act of March 31, 1933, 
c. 17, 48 Stat. 22, did not contain such a provision. 

camps may be established for a maximum of 10,000 Indian 
enrollees, who need not be unemployed or in need of employ
ment, and who may be exempted- from the requirement that 
pint of the wages shall be paid to dependents.159 

16ll Sec. 7, 50 Stat. 319. On regulations regarding operations of In
dian Division of C. C. C., see 25 C. F. R. 18.1- 18.2!). 

SECTION 5. ELIGIBILITY FOR STATE ASSISTANCE ico 

Some state administrators are unaware that Indians main
taining tribal relations or living on reservations are citizen~,161 

or mistakenly assume that they are supported by the Federal 
Government,m and deny them relief. This discrimination in 
state aid has made mote acute the economic distress of many 
Indians who are poor and live below any reasonable standard 
of health and decency.163 

It has been administratively held that Indians are entitled to 
~'hare in the aids and services provided by state laws, subsi
dized by federal grants-in-aid under the Social Security Act,164 

or direct or work-relief statutes.166 

100 For a discuss' on of their right to federal assistance, see Chapter 12, 
spc. 5; on right to rations, clothing, etc., under treaties, see Chapter 15, 
sec. 23. For a discussion of rations, see Schmeckebier, The Office of 
Indian Affairs, Its History, Activities, and Organization (1927), 
pp 66-70; for a discussion of support of Indians, see pp. 252-255. 

Often trpaties provided that the United States would give an Indian 
tribe provisions and clothing. See Chapter 3, sec. 3C(3). This was 
generally a partial consideration for the cession of land by the Indians 
r nd sometimes a recognition of a moral obligation as guardian. Some
times Congress provided food and clothing in lieu of annuities. For 
an example of a statute providing subsistence to Indians, see Act of 
April 2!), 1902, 32 Stat. 177 (Choctaws and Chicl,esaws). On regula
tions regarding the operations of the Indian Division of the Civilian 
Conservation Corps, see C. F. R. 18.1-18.29. 

161 Op. Sol. I. D., M. 28869, February 13, 1937, p. 5. 
163 See Chapter 12. 
163 Annual Report of Secretary of Interior (1938), p. 237. "The in

come of the typical Indian family is low and tbe earned income ex
tremely low'' ; Meriam, Problem of Indian Administration (1928), p. 4 ; 
for a discussion of the general economic condition of the Indians, see 
pp. 3-8, and pp. 430-546 ; on health conditions, pp. 189-345 ; also see 
Schmeckebier, op. cit. pp. 227-236. 

164 Memo. Sol. I. D., April 22, 1936 ; Act of August 13, 1935, 49 Stat. 
612, 620, amended August 10, 1939, Public No. 379, 76th Cong., 1st ses!!. 
See Chapter 12, sec 5. 

165 Act of May 12, 1933, 48 Stat. 55 ; Resolution of April 8, 1935, 49 
Stat. 115; Letters of July 17, 1933, and November 1, 1934, of the 

The Solicitor for the Department of the Interior in a memo
mndum dated April 22, 1936, holding that the Social Security Act 
was applicable to Indians1 stated : 

* • • An Indian ward votes or is entitled to vote. 
United States v. Dewell County, S1tpra; Anderson v. 
Mathews, 174 Cal. 537, 163 Pac. 902; SUJi{t v. Leach, 45 
N. D. 437, 178 N. W. 437. His children are entitled to 
attend public schools even though a Federal Indian ·school 
is available. LaDuke v. Melin, supra; United States v. 
Deu·ey Connty, supra~· Piper v. Big Pine School Dist., 193 
Cal. 664, 226 Pac. 926. He may sue and be sued in State 
courts. In re Celestine, 114 Fed. 551 (D. Wash. 1902) ; 
Bwift v. Leach, supr·a, Brown v. Anderson, 61 Okla. 136, 
160 Pac. 724. His ordinary contracts and engagements 
are subject to State law, Luigi Mwrre and Cattle Oo. v. 
Roses, 34 P. ( 2) 195 (Cal. 1934) , and his personal con
duct is subJect to State law e:x:cept upon reserved land. 
State v. Morris, 136 Wis. 552, 117 N. W. 1006. He must 
pay State taxes on all non-trust property which he may 
own and all fees and taxes for the enjoyment of State 
privileges, such as driving on State highways, and all 
taxes, such as sales taxes, which reach the entire popu
lation. Where the taxes paid by the Indians are insuffi
cient to provide necessary support fol' State schools, 
hospitals, and other institutions caring for Indians, the 
Federal Government often pays for such services with 
trust or tribal funds or with gratuity appropriations. 
(See, e. g., act of April 1G, 1934, 48 Stat. 596). 17 De
cisions of the Comptroller of the Treasury 678. And 
Indian wards are constantly receiving care in State in
stitutions either without charge or with payment from 
their unrestricted resources. Furthermore, the United 
States has not provided any old-age pension system for 
the Indians nor has it made any general provision for 
Indians for the type~ of services which it is assisting the 
States to render under the Security Act. (Pp. 5- 6.} 

Federal Relief Administration to Rtate Emergency RE>l:ef Arlminis
tration. / 

SECTION 6. RIGHT TO SUE 

Even before attaining citizenship, Indians had the capacity to writers 167 have sought to deny the right of reseryation Indians 
sue and be sued in state and federal courts.166 Though some to sue/63 this view is rejected by the weight of authority 169 

106 Ray A. Brown, the Indian Problem & the Law (1930), 39 Yale L . J . 
307, 315. In Fel'im v. Patrick, 145 U. S. 317, 332 (1892), the court said 
that there was no doubt that before he became a citizen the Indian was 
capable of suing in the state courts which were open to all persons ir
respective of race or color, and that upon becoming a citizen he could 
also sue in the federal courts. Also see Yick Wo v. Hopkitns, 118 U. S. 
356, 367 (1886) , and holding that aliens bad access to the courts for 
the protection of their person and property and a redress of their wrongs. 
Accord: Deere v. St. Lawrence River Power Co., 32 F. 2d 550 (C. C. A. 
2, 1929) : Missouri Paoific Ry. Co. v. Cullers, 81 Tex. 382, 17 S. W. 19 
(1891), discussed in 13 L. R. A. 542 (1891); Joh!nson v. Pacific Coast 
S. S. Co .. 2 Alaska 224, 239 (1904) ; K eokuk v. Ulam, 4 Okla. 5, 14 
(1895); Canfield, Legal Position of the Indian (1881), 15 Am. L. Rev. 
21, 33. Also see Chapter 23, sec. 4. 

Indians may sue out a writ of habeas corpus. United States em rel. 
Standing Bear v. Crook, 25 Fed. Cas. No. 14891 (C. C. Nebr. 1879). Also 
see United States em rel. Kennedy v. Tyler, 269 U. S. 13 (1925) ; and 
!Jird v. Terry, 129 Fed. 4'12 (C. C. Wash. 1903), app. dism. 129 Fed. 592 
(C. C. A. 9 , 1904) . A judgment may be obtained against an Indian 
for bl,'each of contract even though unenforceable because his property 
lll restricted. Staq~ v. La Pelle, 99 Wis. 520, 75 N. W. 60 ( 1898). 

167 Canfield contended that the common law did not prevail on the 
reservations and that since Indian tribes were distin'ct political entities, 
Indians should not be able to enforce in state courts rights acquired undet· 
Indian laws or customs. Legal Position of the Indian (1881), 15 Am. 
L. Rev. 21, 32, 33. · 

168 Suits by and against tribes are elsewhere analyzed. See Chapter 
14, sec. 6. Cf. Johnson v. Long Island Railroad Company, 1G2 N. Y 
462. 56 N. E. 992 (1900). Plaintiff, a member of the Montauk Tribe, 
brought an action of ejectment on behalf of himself and any members 
of the tribe who would come in and contribute to the <'Xpenses. The 
court held (two jud~es dissenting) that Indian tribes are wards of the 
state and are only possessed of sucb rights to litigate in courts of jus
tice as are conferred on them by statutes. Accord : Ononda_qo Nation 
v. Tl!aaher, 169 N.Y. 584, 62 N. E. 1098 (1901), aff'g 53 App. Div. 561, 
65 N. Y. Supp. 1014 (1900) . .A New York statute giving Indians such 
power was not qupstioned. McKinney, New York Consol. Laws (1917), 
book 25. sec. 5; George v. Pim·ce, N. Y. Sup. Ct. 85 Misc. 105, 148 N. Y. 
Supp. 230 (1914) . 

169 Pound, Nationals without a Nation (1922), 22 Col. L . Rev. 97, 
101, 102. 
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on the ground that Indians are not extraterritorial but only 
subject to special rules of substantive law.170 An Indian has 
the same right as anyone else to be represented by counsel of his 
own selection, who may not be subordinated to counsel appointed 
by the court.171 As an additional protection, the United States 
District Attorney has the duty to represent him in all suits at 
law or in equity.172 

As a practical matter, the Indians have frequently been at a 
decided disadvantage in safeguarding their legal rights. 

The courts were often at such a distance that the Indians 
could not avail themselves. of their right to sue.173 Their ignor
ance of the language, customs, usages, rules of law, and forms 
of procedure of the white man, the disparities of race, the ani
mosities caused by hostilities, frequently deprived them of a 
fair trial by jury.174 They were sometimes barred by state 
statutes from serving on juries,175 and deemed incompetent as 
witnesses.176 

The Committee on Indian Affairs of the House of Represen
tatives, in a report 177 on the Trade and Intercourse Act of 1834 
said: 

Complaints have been made by Indians that they are 
not admitted to testify as witnesses; and it is understood 
that they are in some of the States excluded by law. 
Those laws, howeYer, do not bind the courts or tribunals 
of the United States. The committee have made no pro
vision on the subject, believing that none is necessary: 
that the rules of law are sufficient, if properly applied, 
to remoYe every ground of complaint. ( P. 13.) 

Even nt the present time, many Indians, particularly the 
older people, do not know any language but their native Indian 
tongue, and lack familiarity with most of the customs and ideas 
of the white people.178 Most of the Indians live far from the 

170 Rice, The Position of the American Indian in the Law of the United 
States (1934), 16 J. Comp. Leg. 78; 14 Col. L. Rev., pp. 587-590 (1914). 

171 'Roberts v. Anderson, 66 F. 2d 874 (C. C. A. 10. 1933). 
172 Act of March 3, 1893, 27 Stat. 612, 631, 25 U. S. C. 175, 178. On 

the interpretation of this law, see Chapter 12, sec. 8. 
1711 Abel, vol. 1, op. cit., p. 23, fn. 14. Toward the close of the nine

teenth century, many writers criticized the government for not giving the 
Indians courts for the redress of their wrongs, especially the arbitrary 
action of administl·ators. Thayer, A People Without Law (1891), 68 Atl. 
Month, 540, 542. 676, 683. Wise describes the disadvantages under which 
Indians labor in their legal struggles with the Federal Government, 
Indian Law and Needed Reforms (1926), 12 A. B. A. J. 37, 39-40. 

17•.Abbot, Indians and the Law (1888), 2 Harv. L. Rev. 167, 175-176; 
Harsha, Law for the Indians (1882), 134 N. A. Rev. 272, 274-275; Kyle, 
How Shall the Indians be Educated (1894), 159 N. A. Rev. 434. 

175 See Const. Idaho, .Art. 6, sec. 3 ; Kie v. United States, 27 Fed. 351, 
357-358 (C. C. Ot·e. 1886); People v. Houxu·d, 17 Calif. 64 (1860). 

176 For early texts discussing their incompetency as witnesses, -see 
Rapalje, A Treatise on the Law of Witnesses (1887), p. 26; .Appleton, 
Rules of Evidence (1860), pp. 271-272. Pwmphrey v. State, 84 Nebr. 
636, 122 N. W. 19 (1909). Sometimes their incompetency as witnesses 
was restricted to cases where whites w<'re parties. People v. Hall, 4 Calif. 
399 (1854), aff'd by Speer v. See Yup Co., 13 Cal. 73 (1859), held that 
the term "Indian" as used in section 394 of the Civil Practice Act (Calif. 
Stats. 1850, p. 230, subsequently reenacted) excluded a Chinese from 
testifying as a witness. See Goodrich, The Legal Status of the Cali
fornia Indian (1926), 14 Calif. L. Rev. 83, pp. 156 and 174; Carter v. 
United States, 1 Ind. T. 342 (1896). Even when competent, prejudice 
against their testimony was not infrequent. See Shelp v. United States, 
81 Fed. 694 (C. C. A. 9. 1897). The Confederate States signed treaties 
with many of the southern tribrs giving the members the right to be 
competent as witnesses in state courts and if indicted to subpoena 
witne..<;ses and employ counsel. .Abel, vol. 1, The American Indian as 
Slaveholder & Secessionist (1915), pp. 172-173. The Act of March 1, 
1889, sec. 15, 25 Stat. 783, limited jurors in criminal cases in the United 
States court~ in the Indian Territory in which the defendant is a 
citizen to citizens and thus excluded most Indians. 

117 23d Cong., 1st sess., Repts. of Committees, No. 474, May 20, 1834. 
1' 8 Meriam, Problem of Indian .Administration (1928), pp. 777, 783, 790. 

county seats and cities where courts meet and legal business is 
transacted.179 Prejudice/80 lack of education,181 of money,1~ and 
of a sufficient number of lawyers of their race who have their 
confidence also hamper them in securing adequate legal advice 
and enforcing their rights. Prof. Ray A. Brown, an eminent 
authority on Indian Law, has written: "* * * The majority 
of these people are not able either in understanding or financial 
ability to take advantage of the courts of justice * * *." 183 

In order to minimize the foregoing disadvantages a number 
of statutes have been enacted, establishing a separate adminis
trative procedure to safeguard the rights of the Indians. One 
of the most important laws of this nature is the Act of June 25, 
1910/84 which vests in the Secretary of the Interior conclusive 
power to ascertain the heirs of a deceased allottee. 

During the era of the westward expansion of railroads, stat
utes authorizing the construction and operation of railways 
through the Indian Territory usually provided that in case of 
the failure of the railroad to make amicable settlements with 
the Indian occupants of the land a comm~ssion of three dis
interested referees should be appointed as appraisers, the chair
man by the President, one by the chief of the nation to which 
the occupant belongs, and the other by the railway.185 

In the absence of statute, Indian litigants are subject to 
the same defenses as other people. Except with respect to 
restricted property/86 they may lose their rights because of 
laches, and the running of the statute of limitations.187 They 
are also subject to the restrictions against suing sovereigns 
without their consent. 

179 Ibid., pp. 713-714. 
1so Ibid., p. 776. 
1s1 Ibid., pp. 346-429. 
182 Ibid., p. 776. 
183 The Indian Problem and the Law, 39 Yale L. J. 307, 331 (1930). 
1S4 36 Stat. 855, amended March 3, 1928, 45 Stat. 161, April 30, 1934, 

48 Stat. 647. 25 U. S. C. 372, discussed in Hallowell v. Commons, 239 
U. S. 506 (1916), aff'g 210 Fed. 793 (C. C. A. 8, 1914) ; Knoepfler, Legal 
Status of .American Indian & His Property (1922), 7 Ia. L. B. 232, 
247, 248; Meriam, Problem of Indian Administration (1928), pp. 787-
795; Schmeckebier, The Office of Indian Al'l'airs, Its History, Activities, 
and Organization (1927), pp. 166- 175. 

1ss For an example of such a provision, see Act of September 26, 1890, 
26 Stat. 485, 486. The .Act of May 21, 1934, 48 Stat. 787, repealed 
sec. 186 of title 25, U. S. C., derived from sec. 2 of the .Act of June 14, 
1862, 12 Stat. 427, which empowereu the superintendent or agent to 
ascertain the damages caused by a tribal Indian trespassing upon the 
allotments of an Indian; to deduct from the annuities due to the tres
passing Indian the amount ascertained and, with the approval of the 
Secretary, to pay it to tbe party injured. 

186 See Chapter 11 ; Chapter 19, sec. 5. 
187 Felia: v. Patrick, 145 U. S. 317, 331 (1892), discussing laches, al'l''g 

36 Fed. 457, discussing the statute of limitations. .Also see Lemieua: v. 
United States, 15 F. 2d 518 (C. C. A. 8, 1926), cert. den. 273 U. S. 749; 
14 Col. L. Rev. 587-589 (1914). Also see Act of May 31, 1902, sec. 1, 
32 Stat. 284, 25 U. S. C. 347, which provides for the application of the 
state statute of limitations in certain suits involving lands patented in 
severalty under treaties. While a deed of an Indian who received pat
ent prohibiting alienation of property without the approval of the Sec
retary of Interior is void and the statute of limitations does not run 
against him and his heirs so long as the condition of incompetency 
remains. when by treaty subsequent to the issuance of the deed all 
restrictions were removed and the Indian became a citizen, the statute 
of limitations began to run against the grantor and his heirs. 
Schrimpscher v. Stockton, 183 U. S. 290 (1902). Also see Bluejacket 
v. Ewert, 265 Fed. 823 (C. C . .A. 8, 1920), aff'd in part and rev'd in pnt, 
259 U. S. 129 (1922). Cf. Op. Sol. I. D., M.208S8, January 14, 1927, 
p. 2, to the effect that in view of the guardianship relation existing be
tween the Government and the Indians, and the fact that so long as they 
ma.intain tribal relations, they are perhaps not chargeable with laches, 
the Department [of Interior] bas been slow to establish a definite rule 
limiting the rei)pening of heirship proceedings or invoking the maxim~ 
o! res adju,(licata and stare decisi.s. 
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The right to sue is not conferred upon an individual member 
by a statute granting to a tribe the right to sue to recover tribal 
property.188 In the absence of congressional legislation bestow
ing upon individual Indians the right to litigate in the federal 
courts internal questions relating to tribal property, the courts 
will not assume jurisdiction.1119 

188 Blackfeather v. United States, 190 U. S. 368 (1903), aff'g 37 C. 
Cis. 233 (1902) ; Casteel v. McNeely, 4 Ind. T. 1 (1901). 

189 United States v. Seneoa Nation of New York Indians, 274 Fed. 946 
(D. C. W. D. -N. Y. 1921). Also see Lane v. Pueblo of Santa Rosa, 249 
u. s. 110 (1919). 

The judgment entered in a suit against an Indian may be 
enforced against any unrestricted property which the Indian 
judgment debtor may own free from federal control. The re
stricted property of the judgment debtor is exempt from levy 
and sale under such a judgment_l90 

The Secretary of the Interior has authority to make payment 
of a judgment obtained in a state court against a restricted 
member of the Osage tribe of Indians or his estate.191 

190 Mullen v. Simmons, 284 U. S. 192 (1914). 
191 Act of February 27, 1925, 43 Stat. 1008 (Osage). 

SECTION 7. RIGHT TO CONTRACT 

Indians may make contracts in the same way as any other 
people/92 except where prohibited by statutes which primarily 
regulate contracts affecting trust property.193 

The contractual capacity of Indians is discussed in the case 
of Gho v. Julles: 194 

We are unable to see why an Indian alien, preserving 
his tribal relations, is not as capable of making a bind
ing contract (other than such as we have defined to be 
void by Statute), as an Englishman, or Spaniard, ur a 
Dane, who while still retaining his native allegiance makes 
contracts here. (P. 328.) 

Similarly, a more recent opinion 195 holds: 

* * * The fact that one of the parties to the contract 
was a full-blood Indian did not incapacitate him or impair 
his right to enter into this contract. He had the sam-e right 
as other persons to make contracts generally. The only 
restriction on this right peculiar to an Indian was in 
regard to contracts affecting his allotment. These he 
could not make without the consent and approval provided 
by law. * * * (P. 156.) 

Some treaties contained contractual restrictions.196 

192 An Indian may contract freely concerning unrestricted real and 
personal property, Jones v. Meehan, 175 U. S. 1 (1899) ; also see 
United States v. Paine Lumber Go., 206 U. S. 467 (1907). Accord: 
Ke.-tuc-e-mun-guah v. McClure, 122 Ind. 541, 23 N. E. 1080 (1890) ; 
Stacy v. La Belle, 99 Wis. 520, 75 N. w. 60 (1898). Recognition of 
this capacity was contained in the Act of May 2, 1890, sec. 29, 26 
Stat. 81, 93, which gave to the United States Courts in the Indian 
Territory jurisdiction of all contracts between citizens of Indian 
nations and citizens of the United States, provided such contracts 
were made in good faith and in accordance with the laws of such 
tribe or nation. As to individual rights in restricted personalty, 
see Chapter 10. 

193 Op. Sol. I. D., M.28869, February 13, 1937, p. 8 : "it should be 
pointed out that an Indian, although a tribal member and a ward of 
the Government, is -capable of making contracts and that these con
tracts require supervision only insofar as they may deal with the 
disposition of property held in trust by the United States." Of. Owen 
v. DudleY, 217 U. S. 488 (1910). Questions frequently arise as to 
whether property is restricted. For example, crops growing on Indian 
trust land are considered trust property. United States v. First Na
tional Bank, 282 Fed. 330 (D. C. E. D. Wash. 1922), repudiating the 
case of Rider v. LaClair, 77 Wash. 488, 138 Pac. 3 (1914), which held 
that Indians could mortgage crops growing on allotments .without the 
Government's consent. Also see Act of May 31, 1870, sec. 16, 16 Stat. 
140, 144, guaranteeing the right to enforce contracts to all persons 
"within the jurisdiction of the United States." The Act of February 27, 
1925, sec. 6, 43 Stat. 1008, 1011, exemplifies a restriction of the right to 
contract. It requires the approval of the Secretary of the Interior 
for contracts of debts of Osage tribesmen not having a certificate 
of competency. And see Act of February 21, 1863, 12 Stat. 658 (Winne
bago). 

194 1 Wash. Terr. (new series) 325 (1871). 
195 Postoak v. Lee, 46 Okla. 477, 149 Pac. 155 (1915). 
196 Section 15 of the Treaty of March 3, 1S63, 12 Stat. 819, 820, 

provided that the Sioux Indians shall be incapable of making any valid 
civil contract with anyone other than a native member of their tribe 
without consent of the President. The Cherokees obtained an interest
i~~ provision i~ ~rt~cle X of the '+'reatr of July 19, ~866, 1'* Stat. 799, 

The most important limitation on the alienability of land is 
found in the Allotment Act of February 8, 1887/97 which prevents 
an Indian allottee from making a binding contract in respect to 
land which the United States holds for l..im as trustee.198 

The Act of May 21, 1872/09 imposing restrictions on the con
tractual rights of noncitizen Indians, which has lost most of 
its importance because of the passage of the Citizenship Act, 
voids any con tract with a noncitizen Indian (or an Indian tribe) 
for services concerning his lands or claims against the United 
States, unless it is executed in accordance with prescribed 
formalities and approved by the Secretary of the Interior. 

An important statute restricting the contractual power of 
Indians with respect to certain types of property is the Act of 
June 30, 1913,200 which provides: 

No contract made with any Indian, where such contract 
relates to the tribal funds or property in the hands of the 
United States, shall be valid, nor shall any payment for 
services rendered in relation thereto be made unless the 
consent of the United States has previously been given. 

A. POWER OF ATTORNEY 

Though an Indian may grant a power of attorney to another, 
and such grants of power have been extensively used in the 
award of grazing permits in allotted lands,201 such a power will 
not ordinarily be implied.202 If there is any doubt about the 
method of exercising the power, it will be resolved in favor of 
the grantors of the power.203 

The government examines closely the circumstances surround
ing the issuance and exercise of a. power of attorney in order 

801, permitting their members and resident freedmen to sell their farm 
or manufacured products and to ship and drive them to market without 
restraint. 

197 Sec. 5, 24 Stat. 388, 389. Also see Act of June 25, 1910, 36 Stat. 
855. See Chapter 11. 

198 See Chapter 11. A few treaties also restrict the alienability of 
land. The Treaty with the Nez Perce of June 9, 1863, Art. III, 14 Stat. 
647, 649, provides that lands belonging to individual Indians shall be in
alienable without the permission of the President and shall be subject 
to regulations of the Secretary of the Interior. 

199 17 Stat. 136, 25 U. S. C. 81, amended by Act of June 26, 1936, 49 
Stat. 1984. The Act of April 29, 1874, 18 Stat. 35, contains similar 
provisions for contracts, made prior to May 21, 1872. Also see prior 
statute restricting contracts-Act of March 3, 1871, 16 Stat. 544, 570. 
To the effect that a contract by which Indian residents and subjects of 
the Dominion of Canada propose to employ an attorney to prosecute 
claims against the United States is not subject to the approval of the 
Secretary of the Interior and the Commissioner of Indian Affairs, see Op. 
Sol. I. D., M.30146, February 8, 1939. On the application of this taw 
to tribes, see Chapter 14, sec. 5. 

200 Sec. 18, 38 Stat. 77, 97, 25 U. S. C. 85. 
201 See 25 C. F. R. 71.10-71.19. 
202 Richardville v. Thorp, 28 Fed. 52, 53 (C. C. Kan. 1886) . 
~ :!-8 Op. A. G. 447, 'f;97 (1886) ; 5 Op. A. G. 36 (1848) . 
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to safeguard the interests of the Indian.2~ Subterfuges whereby 
such powers are used to. take away control of restricted lands 
are held invalid 20S because "the restraints upon alienation and 
incumbrance were intended by Congress to instill into the 
Indians habits of thrift and industry and a sense of independ
ence, and to protect them in the meantime from improvident 
contracts." (P. 799.) 

B. COOPERATIVES AND BUSINESS ORGANIZATIONS 

In some types of work, Indians, like other people, cannot com
pete with large aggregations of capital which dominate an in
creasing number of types of business, unless many of them 
combine their resources and energies.206 Indian cooperatives 
have been chartered by the Secretary of the Interior, ' by organ
ized tribes, and by states.207 

Many recent statutes encourage the formation of cooperatives, 
including the Wheeler-Howard Act,208 the Act of May 1, 1936,2

C)g 

applying its main provisions to Alaska, the Oklahoma Welfare 
Act/10 and the Alaskan Reindeer Act.2U Other legislation per
mitting loans to cooperatives is discussed under another 
heading.2:c:z 

Thus encouraged by the Federal Government, Indians have 
established many different kinds of cooperatives.218 Several 
statutes and tribal ordinances are designed to encourage Indian 
cooperatives in a particular tribe.2

H 

204 United States v. Sands, 94 F. 2d 156 (C. C. A. 10, 1938). Indi-
vidual Indian owners frequently empower superintendents ta issue leases 
or permits for them. Also see Chapter 11, sec. 5. 

20s Williams v. White, 218 Fed. 797 (C. C. A. 8, 1914). 
~ Senator O'Mahoney, Chairman of the Temporary National Economic 

Committee, alluded to one of the many causes for the trend toward 
concentration of economic power : 

• * * it is a common experience that the large aggregations 
of capital are able to secure money at a very much lower rate and 
for longer terms and on better conditions than the small business 
corporation may, and that in itself is an inherent difficulty which 
tends to magnify the big and reduce the little. Hearings before 
the Temporary National Economic Committee, Pt. V, p. 1669 
(1939). 

These hearings report the growth of monopoly in general and in specific 
industries. Also see Berle an4 Means, The Modern Corporation and 
Private Property (1932), pp. 18-46. 

ll07 In Oklahoma the Secretary may issue charters of incorporation to 
Indian cooperatives; in other states they generally operate as unincor
porated associations. J. E. Curry, Principles of Cooperation, 4 Indians 
at Work, No. 16 (April 1, 1937), p. 8. For regulations on cooperatives 
see 25 C. F. R. 21.1-25.26. 

208 Sees. 10 (25 U. S. C. 470) and 17 (25 U. S. C. 477), June 18, 1934, 
48 Stat. 984. The regulations governing the administration of the 
revolving credit fund make special provision for loans by incorporated 
tribes to Indian cooperatives. For example, see 25 C. F. R. 22.1-23.27 
relating to cooperatives in Oklahoma. 

209 49 Stat. 1250. 
210 Act of June 26, 1936, sec. 4, 49 Stat. 1967, 25 U. S. C. 504. 
m Act of September 1, 1937, sec. 10, 50 Stat. 900, authorizing trans

fer of reindeer to cooperati-ve associations or other organizations. 
212 See Chapter 12, sec. 6A. 
~s Some of these enterprises were discussedi by John Collier, Commis

sioner of Indian Affairs, in a radio address on December 4, 1939, entitled 
"America's Handling of its Indigenous Indian Minority," and in the 
Annual Report of the Secretary of the Interior ( 1939), pp. 30-31, and 
(1938), pp. 251-252. 

The most important development in the Indian livestock field, 
perhaps, has been the marked increase in Indian initiative and 
managem·ent. Indians, through cooperative livestock associa
tions, are managing controlled grazing, round-ups, sales, and 
other business affecting their livestock enterprises. Coopera
tive livestock associations have increased from a comparatively 
small number in 1933 to 53 in 1935 and to 119 in 1936. (Annual 
Report of Secretary of Interior (1937), p. 213.) 

Also see Indian Land Tenure, Economic Status, and Population Trends, 
Pt. X of the Supplementary Report of the Land Planning Committee 
to the National Resources Board (1935), pp. 24-25, 56. 

214 The Act of August 15, 1935, 49 Stat. 654, authorizes the loaning of 
tribal moneys as a capital fund to the Chippewa Indian Cooperative 
Marketing Association. 

The Constitution of the Blackfeet Tribe contains provisions 
typical of many tribal constitutions. Article VII, section 3, 
giYes preference in the leasing of tribal land to members and 
associations of members, such as oil producers' cooperatives.215 

Section lh of Article VI authorizes the Tribal Business Council 
to regulate and license all business or professional activities 
upon the reservation, subject to the approval of the Secretary 
of the Interior.216 

Indian business organizations have been aided by some im
portant laws relating to both Indians and non-Indians, such as 
the Taylor Grazing Act, 217 which provides for the granting of 
privileges to stockowners, including groups, associations, or cor
porations, authorized to conduct business under the laws of the 
state in which a grazing district is located. An Indian or group 
of Indians is capable of applying for grazing privileges under 
this act without the intervention of agency officials.218 

C. RIGHTS OF CREDITORS 

In the absence of statutory authorization, a third person may 
not discharge the duty of the Government and then recover the 
expenses incurred in performing such governmental duty.219 

Governmental liability for the debts of Indians arises solely 
from acts of Congress or treaties with the tribes. Treaties 
often provided payments even for substantial debts.%'.!() 

The treaty provisions were often worded in justification for 
the payments of claims. The Indians were "anxious" to pay 
the claims, 221 or the payments were made at the "request" of 
the Indians, and the money was acknowledged by them to be 
due or to be a just claim.= The good deed of the creditor or 
a friend of the tribe would be glowingly described.=s 

215 Discussed in Memo. Sol. I. D., March 16, 1939. 
21a It has been held that this provision does not require a group of 

Indians forming an unincorporated or incorporated cooperative associa
tion to secure departmental approval of the articles of association and 
bylaws. Memo. Sol. I. D., March 14, 1938. 

211 Act of June 28, 1934, 48 Stat, 1269, amended Act of June 26, 1936, 
49 Stat. 1967, 1976. 

2lB Op. Sol. I. D., M.28869, February 13, 1937. 
21u McOalib, Adm'r v. United States., 83 C. Cis. 79 (1936). 
220 The Treaty of September 26, 1833, with the United Nation of Chip. 

pewa, Ottowa, and Potawatamie, Art. 3, 7 Stat. 431, 432, provided for 
the payment of $100,000 and the supplementary Treaty of September 
27, 1833, Art. 7, 7 Stat. 442, provided for an additional sum of $25,000. 

2'21 Treaty of October 23, 1826, with the Miami Tribe, Art. 5, 7 Stat. 
300, 301. 

=To show satisfaction of claims acknowledged to be due, see Treaty 
of July 29, 1929, with the United Nation of Chippewa, Ottawa, and 
Potawatamie Indians, Art. 5, 7 Stat. 320; Treaty of August 1, 1829, 
with the Winnebaygo Inuians, Art. 4, 7 Stat. 323, 324 ; Treaty of 
September 15, 1832, with the Winnebago Nation, Art. 8, 7 Stat. 370, 374 ; 
payment of debts acknowledged to be due, Treaty of October 26, 1832, 
with the Shawnoes and Delawares, Art. 3, 7 Stat. 397, 398 ; also see 
Treaty of October 16, 1826, with the Potawatamie Tribe, Art. 5, 7 Stat. 
295, 296; and (at the request of Indians) Treaties of August 5, 1836, 
with the Potawattimie Tribe, 7 Stat. 505, and of September 20, 1836, 
with the Patawattimie Tribe, Art. 4, 7 Stat. 513. 

22a Treaty of February 18, 1833, with the Ottawa Indians, Art. 2, 
7 Stat. 420, 421, 422, land was ceded to people who had resided with or 
been kind to the tribe; Treaty of September 28, 1836, with the Sac and 
Fox Tribe, Art. 4, 7 Stat. 517, 525, 526, compensation was provided in 
view of liberality of individuals extending large credit to the chiefs 
or braves; Treaty of October 15, 1836 (articles of a convention) with 
the Otoes, Missouries, and others, Art. 4, 7 Stat. 524, 525 : 

• • • feeling sensible of the many acts of kindness and lib
erality manifested towards them, and their respective tribes by 
their good friends • * • during an intercourse of many 
years· aware of the heavy losses sustained by them at different 
times 'by their liberality m extending large credits to them and 
their people, which have never been paid, and which (owing to 
the impoverished situation of their country and their scanty 
means of living) never can be ; are anxious to evince some evi
dence of gratitud,e for such benefits and favours, and compen
sate the said individuals in some measure for their 
losses. • • • 
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Often the United States would agree to pay creditors 224 of the 
Indians for some consideration or partial consideration, such as 
the cession of land,225 reduction or omission of annuities,220 or 
relinquishment of claims against the United States,227 or 
described services and goods.228 

The names of the creditors were often enumerated in an at
tached schedule= or separate schedule/~so but sometimes they 
were listed in the body of the treaty.231 

Other provisions included an acknowledgment of special serv
ices and a provision for their payment. One, for example, 
provided that money should be paid to a designated captain to 
repay him for expenditures in defending Chickasaw towns 
against the invasion of the Creeks.232 

Sometimes claims already brought against the Indians were 
acknowledged as due and the United States agreed to make pay
ments for them.233 Occasional provisions include a prohibition 
against the payments of debts of individuals 234 or payments for 
depredations; 235 a requirement that the superintendent shall 
pay the debts; 236 a prohibition against the sale of land for prior 
debts.237 

The limitation of the rights of creditors is in accordance with 
the well established policy of the Federal Government to protect 
Indians from their own improvidence.288 

:m For early opinions on method of determining amount of claims 
against Indians, see 5 Op. A. G. 284 (1851) and 572 (1852). Treaty of 
October 27, 1822, with the Potowatomies, Art. 4, 7 Stat. 399, 401. 

225 Treaty of August 30, 1831 (articles of agreement and conven
tion), with Ottoway Indians, Arts. 2 and 6, 7 Stat. 359, 36o-361; Treaty 
of October 27, 1832, with the Potowatomies, Art. 4, 7 Stat. 399, 401 ; 
Act of February 21, 1863, Art. 4, 12 Stat. 658, 659 (Winnebago). 

m Treaty of May 13, 1833 (articles of agreement), with the Quapaw 
Indians, Art. 4, 7 Stat. 424, 425--426. 

2"27 Treaty of January 20, 1825 (articles of a convention), with the 
Choctaw Nation. Art. 5, 7 Stat. 234, 235; Treaty of October 16, 1826, 
with the Potawatamie Tribe, Art. 4, 7 Stat. 295, 2!:16; Treaty of October 
23, 1826, with the Miami Tribe, Art. 4, 7 Stat. 300, 301. 

22s Treaty of July 23, 1805, with the Chickasaw Nation, Art. 2, 7 Stat. 
89, 90; Treaty of February 11, 1828, with the Eel River, or Thorntown 
party of Miami Indians, Art. 3, 7 Stat. 309, 310; Treaty of March 24, 
1832, with the Creek Tribe, Art. 9, 7 Stat. 366, 367. 

=Treaty of October 11, 1842, with the Sac and Fox Indians, Art. 2, 
7 Stat. 596. 

2ao Treaty of October 16, 1826, with the Potawatamie, Art. 5, 7 Stat. 
295, 296, 297. 

e>:n Treaty of July 23, 1805, with the Chickasaw Nation, Art. 2, 7- Stat. 
89, 90; Treaty of October 19, 1818, with the Chickasaws, Art. 3, 7 Stat. 
192, 193; Treaty of February 11, 1828, with the Eel River , or Thorn
town party of Miami Indians, Art. 3, 7 Stat. 309, 310. 

~32 Treaty of October 19, 1818, with the Chickasaws, Art. 3, 7 Stat. 
192, 193. Also see ~reaty of July 23, 1805, with the Chickasaw Nation, 
Art. 2. 7 Stat. 89, 90. 

23s Treaty of July 29, 1829, with the United Nations of Chippewa, 
Ottowa, and Potawatamie, Art. 5, 7 Stat. 320, 321; Treaty of August l , 
1829, with the Winnebaygo, Art. 4, 7 Stat. 323, 324. 

234 Treaty of October 17, 1855, with the Blackfoot, Art. 15, 11 Stat. 
657, 660. 

235 •rreaty of November 1, 1837, with the Winnebago Nation, Art. 4, 
7 Stat. 544, 545. 

236 Treaty of October 26, 1832, with the Shawnoes and Delawares, 
Art. 3, 7 Stat. 397, 398. 

237 Act of June 1, 1872, Art. 4, 17 Stat. 213, 214 (Miami). 
238 Knoepfler, Legal Status of American Indian & His Property (1922), 

7 Ia. L. B. 232, 245. On creditor's rights against restricted money and 
estates of allottees, see Chapter 11, sec. 6, and 25 C. F. R. 81.23, 81.46-
81.49, 221.1-221.39. 

A number of restrictive statutes hamper creditors from exe
cuting on their judgments.239 An important general provision 
of this type is contained in the Appropriation Act of June 21, 
1906,240 which amended the General Allotment Act 241 by adding 
the following : · 

No lands acquired under the provisions of this Act shall, 
in any event, become liable to the satisfaction of any 
debt contracted prior to the issuing of the final patent 
in fee therefor. 

The same principle is also applicable to restricted money. 242 

The United States cannot restrain the <enforcement, in a state 
court, of claims against property of Indian allottees for which 
they had received patents in fee, 243 but it can restrain a state 
receiver from disposing of the proceeds of a lease of restricted 
landS,244 and of a growing crop on allotted lands.245 

In holding that a mortgage by an allottee of growing crops is 
void, the District Court said: 240 

The crops growing upon an Indian allotment are a part 
of the land and are held in trust by the government the 
same as the allotment itself, at least until the crops are 
severed from the land. The use and occupancy of these 
lands by the Indians, together with the crops grown 
thereon, are a part of the means which the government 
has employed to carry out its policy of protection, and I 
am satisfied that a mortgage of any of these means by the 
Indian, without the consent of the government, is neces
sarily null and void. If the lien is valid, it carries with 
it all the incidents of a valid lien, including the right to 
appoint a receiver to take charge of and garner the crops, 
if necessary, and the right to send an officer upon the 
allotment armed with process to seize and sell the crops 
without the consent and even over the protest of the 
government and its agents. That this cannot be done 
does not, in my opinion, admit of question. (P. 332.) · 

Though an Indian may be a bankrupt, land allotted to him does 
not pass to a trustee in bankruptcy.247 This decision is based 
on the fact that it is not the policy of the Bankruptcy Act to 
interfere with congressional statutes relating to the disposiion 
and control of property which is set apart for the benefit of the 
bankrupt, and that a man presumably deals with an Indian with 
full knowledge of his disability, and does not give credit on his 
allotments,248 or his other restricted. property. 

239 Act of May 2, 1890, 26 Stat. 81, 94 (Indian Territory), discussed in 
Crowell v. Young, 4 Ind. T. 36 (1901), mod. 4 Ind. T. 148 . (1902). 
Also see In ·re Grayson, 3 Ind. T. 497 (1901), concerning foreclosure 
of mortgage. 

240 34 Stat. 325, 327. 
241 Act of February 8, 1887, 24 Stat. 388. 
242 See Chapter 5, sec. 5B and D. 
243 United States v. Pa1·khurst-Davis Oo., 176 U. S. 317 (1900). 
244 United States v. Inaba, 291 Fed. 416 (D. C. E. D. Wash. 1923). 

On the right of the United States to sue on lJehalf of Indians, see Chap
ter 19, sec. 2A(1). 

2415 See United States v. First Nat. Bank, 282 Fed. 330 (D. C. E. D. 
Wash. 1922). On the rights of conveyees of allotted lands, see Chap
ter 11, sec. 4H. 

246 Ibid. For a decision holding invalid a mortgage exeruted by a 
tribal member of his interest in the tribal 1ands, see United States v. 
Boylan, 265 Fed. 165 (C. C. A. 2, 1920). 

247 In re Rttssie, 96 Fed. 609 (D. C. Ore. 1899). See Chapter 11, 
sec. 4A. State laws relating to assignments for the benefit of creditors 
were extended to the Indian debtor by the Act of May 2, 1890, 26 Stat. 
81 (Indian Territory), discussed in Robinson 41; Oo. v. Belt, 187 U. S. 41 
(1902), ati'g 100 Fed. 718 (C. C. A. 8, 1900). 

MB I" re Russie, 96 Fed. 609 (D. C. Ore. 1899) . 
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SECTION 8. THE MEANINGS OF "INCOMPETENCY'; 

The word "incompetency" has varied applications in many 
branches of law. Thus a person may be incompetent to serve 
on a jury, or eYidence may be inadmissible as incompetent. 
Perhaps the most common meaning of the term is lack of capac
ity to enter into legally bin~ing contracts. 249 

In addition to its ordinary legal meaning, the term "incom
petency," as used in Indian law, has several special or restricted 
meanings, relating to particular types of transactions, such as 
land alienation. 

A. GENERAL LACK OF LEGAL CAPACITY 1360 

Treaties and statutes contain numerous illustrations of the 
ordinary use of the term "incompetency," and various provisions 
to safeguard the interests of Indians who are deemed unfit to 
manage their own affairs. They empower guardians or other 
persons authorized by the Department of the Interior,251 par
(>nts or guardians,252 heads of families, 253 chiefs,254 collectors of 
customs,":;n and agents,250 and superintendents or other bonded 
officers of the Indian Service,257 to select allotments,258 or home
stead entries,250 receive payments due,200 appraise property in 
condemnation proceedings, or perform other functions for minors 
or persons non compos mentis.261 

Special provisions were often made for minor orphan chil
dren,202 such as making the chiefs responsible for the school at-

240 See In re Blochowitz Guardianship, 135 Neb. 163, 169, 280 N. W. 
438, 441 (1938); In re Mathews, 174 Cal. 679, 164 Pac. 8 (1917). 

2c.o See Stewart v. Keyes, 295 U. S. 403 (1935). Pet. for rehearing 
den. 296 U. S. 661 (1935). 

251 Act ot March 3, 1885, 23 Stat. 340, 341 (Umatilla Reservation). 
262 Treaty of April 28, 1866, with the Choctaws and Chickasaws, Art. 

15, 14 Stat. 769, 775; Treaty of July 4, 1866, with the Delawares, Art. 
3, 14 Stat. 793, 794; Act of February 13, 1891, Art. 2, 26 Stat. 749, 
750, 751 (Sac and Fox). 

258 Act of April 11, 1882, 22 Stat. 42 (Crow) ; Act of August 7, 1882, 
sec. 5, 22 Stat. 341, 342 (Omahas). 

2M Act of March 2, 1889, sec. 2, 25 Stat. 1013, 1015 (Peorlas and 
Miamies). 

=Act of June 10, 1872, sec. 6, 17 Stat. 381, repealed by Act of 
March 3, 1933, 47 Stat. 1428. 

256 Tbe agents often made sel~ctions for orphans, Act of March 2, 
1889, sec. 9, 25 Stat. 888, 891 (Sioux) ; Act of February 23, 1889, Art. 4, 
25 Stat. 687, 688 (Shoshones and others). 

257 Act of February 25, 1933, 47 Stat. 907, 25 U. S. C. 14. 
26B Treaty o! April 28, 1866, with the Choctaws and Chickasaws, Art. 15, 

14 Stat. 769, 775. 
250 Act of June 10, 1872, S€C. 6, 17 Stat. 381. 
260 Act of June 10, 1872, sec. 6, 17 Stat. 381. Also see Appropriation 

Act of July 5, 1862, sec. 6, 12 Stat. 512, 520, R. S. § 2108, 25 U. S. C. 
159, providing for payment to persons appointed by Indian councils to 
receive money due to incompetent or orphan Indians. 

261 Allotments to minors were sometimes not selected until their 
majority or marriage, Treaty of June 19, 1858, with the Sioux, Art. 1, 
12 Stat. 1031 ; Treaty of June 19, 1858, with the Sioux, Art. 1, 12 
Stat. 1037. 

262 Treaty of May 10, 1854, with the Shawnees, Art. 2, 10 Stat. 1053, 
providing that the selections for incompetents and minor orphans shall 
be made as neat· as practical to their friends by some disinterested 
person appointed by the council and approved by the United States agent. 
Also see Trruty of January 31, 1855, with the Wyandotts, 10 Stat. 1159; 
Treaty of August 2, 1855, with the Chippewas, Art. 1, 11 Stat. 633; 
Act of June 28, 18!)8, 30 Stat. 495, 513 (Indian Territory) ; Act of 
April 11, 1882, 22 Stat. 42 (Crow) ; Act of August 7, 1882, sec. 5, 22 
Stat. 341, 342 (Omaha Tribe). The Act of March 2, 1889, sec. 2, 25 Stat. 
1013, 1015 (Peorias and Miamies), empowers the !ather to make grazing 
lease not exceeding 3 years for minors; and chiefs, for orphans. No 
allotment to orphan until 21 or married, Act of February 13, 1891, Art. 
3, 26 Stat. 749, 751 (Sac and Fox Nation and Iowa Tribe). Heads of 
family choose lands for minor children, but agent chooses lands for 
orphans and persons of unsound mind, Treaty ot November 15, 1861, 
with tre Pottawatomies, Art. 2, 12 Stat. 1191, 1192; Treaty of October 
18, 1864, with the Chippewas, Art. 3, 1'4 Stat. 657, 658; Act of February 
8, 1887, 24 Stat. 388. 

tendance of orphan children between 7 and 18 who had no 
guardians. 263 

Congress has conferred on parents certain rights with respect 
to the property of minor children.264 The administrative practice 
of the Department of the Interior requires that a minor be repre
sented in some cases, such as the relinquishment or inheritance 
of Indian trust lands.265 

B. RESTRICTED MEANINGS 

(1) Inability to alienate land.266-Perhaps the most frequent 
special use of the term "incompetency" is to describe the status 
of an Indian incapable of alienating some 267 or all of his real 
property. Such an Indian may be competent in the ordinary 
legal sense. An outstanding example is Charles Curtis, who, 
though he became Senator and Vice President of the United 
States, remained all his life an incompetent Indian, incapable 
of disposing of his trust property by deed or devise, without 
securing the approval of the Secretary of the Interior. 

This striking example indicates that a determination of gen
eral competency is not always sufficient to cause the Secretary 
to .issue a certificate of competency permitting the Indian to dis
pose of his restricted property. In determining whether to re
move restrictions, the Secretary must decide, not only the 
"competency" of the Indian, but also whether such removal 
would be for the best interest of the Indian.268 

263 Treaty of September 24, 1857, with the Pawnees, Art. 3, 11 Stat. 
729, 730. 

264 See Act of June 28, 1906, sec. 7, 34 Stat. 539, 545 (Osage), which 
confers on parents of minor members of the tribe the control and use 
of their lands, together with its proceeds, until the minors reach 
majority. 

Allotments to minor children under sec. 4 of the General Allotment 
Act, as amended, are made when the parent has settled upon the public 
lands, is himself entitled to an allotment, and is a recognized member 
of an Indian tribe or entitled to such recognition according to the tribal 
laws and usages. 35 L. D. 549 (1907) ; 40 L. D. 148 (1911) ; 41 L. D. 
626 (1913); 43 L. D. 149 (1914). 

An administrative finding that an Indian had reached majority is not 
conclusive upon a determination of whether a deed of land made by him 
after the issuance of a patent was subject to a state law permitting 
disaffirmance of a contract made in infancy. Dickson v. Lucio Land Co., 
242 u. s. 371 (1917). 

The rights of minors are discussed in 13 L. D. 318 (1891), 30 L. D. 
532, 536 (1901), 35 L. D. 145 (1906), 38 L. D. 422 (1910), and 43 L. D. 
125 (1914). 

The rights of heirs upon death of allottee before expiration of trust 
period and before issuance of fee simple patent without having made 
will, are discussed in 40 L. D. 120 (1911). Also see 38 L. D. 422 (1910) ; 
38 L. D. 427 (1910). 

For interpretation of sec. 4 of the General Allotment Act, author
izing the allotment of public lands on behalf of minor children where 
the parent settled and made his home on public domain, see 40 L. D. 
148 (1911); 43 L. D. 125, 128 (1914). This section includes step chil
dren and all other children to whom the settler stands in loco parentbs, 
41 L. D. 626 (1913), 43 L. D. 149 (1914), 44 L. D, 520 (1916); who are 
recognized members of the tribe or entitled to be recognized, 35 L. D. 
549 (1907) ; but orphan children under 18 are not entitled to benefits, 
8 L. D. 647 (1889) ; nor children of parents who are disqualified from 
benefits, 44 L. D. 188 (1915). For interpretations of other allotment 
acts aliecting minors, see: 15 L. D. 287 (1892) ; 24 L. D. 511 (1897) ; 
40 L. D. 4, 9 (1911); 43 L. D. 125, 149, 504 (1914). 

265 This practice has been upheld by the courts. Henkel v. United 
States, 237 U. S. 43 ( 1915), ali'g 196 Fed. 345 (C. C. A. 9, 1912). 

266 On restrictions on alienation, see Chapter 11, sec. 4; on leasing, 
sec. 5 and Smith v. McCullough, 270 U. S. 456 (1926). 

267 The Act of April 18, 1912, sec. 9, 37 Stat. 86, defined "compe
tent" as used therein to "mean a person to whom a certificate bas been 
issued authorizing alienation of all the lands comprising his allotment, 
except his homestead." 

268 Williams v. Johnson, 239 U. S. 414, 418, 419, ( 1915). While the 
Secretary may permit the sale of trust lands, he may retain control 
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An Indian may be declared competent to alienate his land, and 
then, having become landless, may inherit property in a 

· restricted estate and thus become incompetent again.200 

An adminiE'trative holding analyzes the material difference, 
between the removal of restrictions against alienation and the 
issuance of a certificate of competency: 270 1 

* * * At times and under given circumstancest 
restrictions against alienation as applied to lands allotted 
to the Indians, savor largely of covenants running with 
the land. Competency, of course, is a personal attribute 
or equation. These two, competency and the power to 
alienate certain lands are not synonymous or even coex
istent factors in all cases. Frequently they go hand in 
hand but not necessarily always so. Congress itself, at 
times, has lifted restrictions against alienation, in masse, 
without special regard to the competency of the individual 
Indian land owners. ·with respect to the Osages, as 
previously shown, under the act of 1906, the issuance of 
a certificate of competency did not remove the restrictions 
against alienation of the homestead and under other 
legislation dealing with these people, the Secretary of 
the Interior is empowered to lift the restrictions against 
alienation on part or all of their allotted lands including 
the homesteads even in the hands of incompetent mem
bers of the tribe; act of March 3, 1909 (35 Stat. 778) ; 
act of May 25, 1918 ( 40 Stat. 561-579). This but again 
emphasizes the fact that removal of restrictions against 
alienation is not synonymous with competency, or the 
right to a certificate of that character. (Pp. 8-9.) 

(a) Statutes.-The following provision of the Act of May 8, 
1900,21

l illustrates this use of the term: 

* * * Provided, That the Secretary of the Interior 
may, in his discretion, and he is hereby authorized, 
whenever he shall be satisfied that any Indian allottee is 
competent and capable of managing hi~ or her affairs at 
any time to cause to be issued to such allottee a patent in 
fee simple, and thereafter all restrictions as to sale, 
incumbrance, or taxation of said land shall be re
moved and said land shall not be liable to the satisfaction 
of any debt contracted prior to the issuing of such 
patent: * * *. 

The Circuit of Appeals,272 in construing this provision, said 
that the Indian "shall have at least sufficient ability, knowledge, 
experience, and judgment to enable him to conduct the negotia
tions for the sale of his land and to care for, manage, invest, 
and dispose of its proceeds with such a reasonable degree of 
prudence and wisdom as will be likely to prevent him from 
losing the benefit of his property or its proceeds." 

over the investment of the proceeds. Sunderland v. United States, 266 
U. S. 226 (1924), aff'g 287 Fed. 468 (C. C. A. 8, 1923). Also see 
Chapter 5, sec. 11. 

269 Indian Land Tenure, Economic Status, and Population Trends, 
Pt. X, of the Supplementary Report of the Land Planning Committee 
to the National Resources Board (1935), p. 1 . 

.210 Op. Sol. I. D., M.19190
1 

June 2, 1926. 
271 34 Stat. 182, 183, 25 U. S. C. 349. For regulations regarding this 

statute see 25 C. F. R. 241.1-241.2. 
272 United States v. Debell, 227 Fed. 760, 710 (C. C. A. 8, 1915). 

The same court, in another case,:m said : 

* * * The chief purpose and main object of the 
restriction upon alienation is not to prevent the incom
petent Indian fwm selling his land for a price too low, 
but to prevent him from selling it at all, to the end that 
he shall be prevented from losing, giving away, or squan
dering its proceeds and thus be left dependent upon the 
government or upon charity for his support. * * * 
(P. 776.) 

Another important act, illustrating a somewhat similar con
cept of incompetency is the Act of March 1, 1907,27

' which 
provides: 

That any noncompetent Indian to whom a patent con
taining restrictions against alienation has been issued 
for an allotment of land in severalty, under any law or 
treaty, or who may have an interest in any allotment 
by iQheritance, may sell or convey all or any part 
of such allotment or such inherited interest on such 
terms and conditions and under such rules and regula
tions as the Secretary of the Interior may prescribe, and 
the proceeds derived therefrom shall be used for the 
benefit of the allottee or heir so disposing of his land 
or interest, under the supervision of the Commissioner 
of Indian Affairs ; * * * 

A federal district court 275 in construing this provision at first 
treated the term "noncompetent" as equivalent to "incompetent," 
and as implying the ordinary legal meaning of incompetency 
"legal incapacity, due to nonage, imbecility, or insanity." Upon 
reconsideration the court thought such restriction of its mean
ing was too narrow. It also discussed the provisions of sec;tion 1 
of the Act of June 25, 1910,276 which authorizes the Secretary of 
the Interior 

* * * in his discretion to issue a certificate of com
petency, upon application therefor, to any Indian, or, in 
case of his death, to his heirs, to whom a patent in fee 
containing restrictions on alienation has been or may 
hereafter be issued, and such certificate shall have the 
effect of removing the restrictions on alienation contained 
in such patent. (P. 497.) 

The court concluded : 

* * * while as applied to Indians the terms "com
petency" and "noncompetency" or "incompetency" are 
used in their ordinary legal sense, there is a presumption, 
conclusive upon the courts, that until the restriction 
against alienation is removed in the manner provided by 
law, either through the lapse of time or the positive action 
of the Secretary of the Interior, the allottee continues to 
be an "incompetent" Indian, at least in so far as concerns 
the land to which the restriction relates. (Pp. 497~498.) 

Under the 1910 act the determination of competency and the 
issuance of a patent in fee simple were both conditions precedent 
to the removal of restrictions on alienation and "the issuance of 
a patent in fee simple by the Secr~tary is not mandatory upon 
his being satisfied that a trust allottee is competent and capable 
of managing his own affairs." 277 

This case held that the Secretary may not determine such competency 273 United States v. Debell, 227 Fed. 775 (C. C. A. 8, 1915). 
by an arbitrary test, such as the Indian's awareness of the efrect of 274 34 Stat. 1015, 1018, 25 U. S. C. 405. 
his deeding restricted property, saying, "* * * a person might know 275 United States v. Nez Peroe County, Idaho, 267 Fed. 495, 497 
be was making a deed to his property, and that after he made an<l (D. C. D. Idaho 1917). 
delivered the deed be could not regain his property, and yet be utterly 276 36 Stat. 855, 25 U. S. C. 372. For regulations regarding certifl-
incapable of managing his affairs, the sale of his property, or the care cates of competency see 25 C. F. R. 241.3-241.7. 
or disposition of the proceeds. * * *." (P. 770.) Also see Miller v; 277 E(/) parte Pero, 99 F. 2d 28, 34 (C. C. A. 7, 1938), cert. den. 306 
United States, 57 F. 2d 987 (C. C. A. 10, 1932). • U. S. 643. 
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Statutory 278 and administrative 279 distinctions in the determi
nation of competency to alienate freely often hinge on the 
quantum of the Indian blood of the ailottee.280 

(b) Treaties.-Many treaties contain special provisions pro
viding for the separation of competent and incompetent In-

li"'B For example the Act of February 27, 1925, 43 Stat. 1008 (Osage), 
distinguishes Mtween a member of the Osage tribe of more than one-half 
blood and one with less. Also see Act of March 1, 1907, 34 Stat. 1015, 
1034, which removed the restrictions upon alienation of allotments o:r 
Chippewas o! mixed blood imposed by the General Allotment Act ; Act 
of May 27, 1908, 35 Stat. 312 (Five Civilized Tribes), discussed in 
United States v. Bartlett, 235 U.S. 72 (1914), aff'g 203 Fed. 410 (C. C. A. 
8, 1913), and Whitchurch v. Oraw forcl, 92 F. 2d 249 (C. C. A. 10, 1937), 
atr'g sub nom. Whitchurch v. Bttrge, 17 F. Supp. 234 (D. C. Okla. 1936). 
Act of June 21, 1906, 34 Stat. 325, 353, interpreted in United States v. 
First National Ban-k, 234 U. S. 245 (1914), aff'g 208 Fed. 988 (C. C. A. 
8, 1913). Act o:r June 25, 1!)10, sec. 1, 36 Stat. 855, 25 U. S. C. :{72, 
interpreted in United States v. Sherburne Mercantile Go., 68 F. 2d 155~ 
156 (C. C. A. 9, 1933). 

The courts have justified these distinctions. The court in United 
States v. Shock, 187 Fed. 862 (C. C. E. D. Okla. 1911), said: 

• • • The varying degrees of blood most naturally become 
the lines of demarcation between the different classes, because 
experience shows that generally speaking the greater percentage 
o:r Indian blood a given allottee has, the less capable he is by 
natural qualific'1tion and experience to manage his property. 
• • • (P. 870.) 

Also see Tiger v. Western Investment Go., 221 U. S. 286, 306, 308 
(1911) ; United Sta.tcs v. Waller, 243 U. S. 452, 462 (1917) ; United 

States v. Ferguson, 247 U. S. 175 (1918), aff'g 225 Fed. 974 (C. C. A. 8, 
1915); 34 Op. A. G. 275, 281 (1924). 

279 Annual Report of Commissioner of Indian Affairs, p. 3 (1917) : 

While ethnologically a preponderance of white blood has not 
heretofore been a criterion of competency, nor even now is it 
always a safe standard, it is almost an axiom that an Indian who 
has a larger proportion of white blood than Indian partakes more 
of the characteristics of the former than of the latter. In thought 
and action, so far as the business world is concerned, he approxi
mates more closely to the white blood ancestry. 

280 The determination of competency is often a difficult administrative 
decision. Leupp, The Indian and His Problem (1910) , pp. 67-78. Also 
see. Schmeckebier, The Office of Indian Affairs, Its History, Activities, 
and Organization (1927), p. 29. During some periods the Indian Serv
ice was desirous of declaring Indians competent. Annual Report of 
tlie Commissioner of Indian Affairs (1918), pp. 22, 47, id. (1917), p. 11. 
Congress sometimes authorizes the Secretary of the Interior to appoint 
a commission to classify the competent and incompetent Indians of an 

dians.281 The Treaty of October 18, 1864,282 between the United 
States and the Chippewas provides that the agent shall divide the 
Indians who have selected lands into two classes: 

Those who are intelligent, and have sufficient education, 
and are qualified by business habits to prudently manage 
their affairs, shall be set down as "competents," and 
those who are uneducated, or unqualified in other respects 
to prudently manage their affairs, or who are of idle, 
wandering, or dissolute habits, and all orphans, shall be 
set down as "those not so competent." 

The United States agreed to issue fee patents to the competent 
Indi;ms, but the incompetents could not alienate their land with
out the consent of the Secretary of the Interior. 

(2) Inability to receive or! spend funds.-Another special mean
ing of "incompetency" is inability to control funds, illustrated 
by the Act o:f March 2, 1907,288 which authorizes the Secretary 
of the Interior to designate any individual Indian belonging to 
any tribe whom he deems capable of managing his affairs to be 
apportioned his pro rata shares of tribal funds. 2

a. 

Ind]an tribe (Crow Act of June 4, 1920, sec. 12; 41 Stat. 751). For 
further discussion see Chapter 5, sec. 13, and Chapter 12, sec. 2. 

The Circuit Court of Appeals in Gully v. Mitchell, 37 F. 2d 493 
(C. C. A. 10, 1930), wrote: · 

If Congress were concerned alone with incompetency in fact, some 
intelligence tests would have been more appropl·iate, for Indians, 
like whites, differ in mental stature, and some full-bloods are 
actually more competent than other half-bloods. (P. 498.) 

Also see United States v. First National Bank of Detroit, 234 U. S. 245 
(1914). 

281 Treaty of May 24, 1834, with the Chickasaws, Art. 4, 7 Stat. 450; 
•.rreaty of January 31, 1855, with the Wyandotts, Art. 2, 10 Stat. 1159, 
interpreted in 11 Op. A. G. 197 (1865). Treaty of October 18, 1864, 
with the Chippewa, Art. 3, 14 Stat. 657, 658. Treaties providing for 
restrictions on alienation: Treaty of July 16, 1859, with the Swan 
Creek and Black River Chippewa and the Munsee or Christian Indians, 
12 Stat. 1105; Treaty of October 5, 1859, with the Kansas Tribe, Art. 3, 
12 Stat. 1111, 1112; Treaty of February 18, 1861, with the Arapahoes 
and Cheyenne Indians, Art. 3, 12 Stat. 1163, 1164. 

2s2 14 Stat. 657, 658. 
283 34 Stat. 1221. 
284 Another use of the term is to describe the legal incapacity of an 

Osage to expend his income. See Chapter 23, sec. 12B. Em parte Pero, 
99 F. 2d 28, 34 (C. C. A. 7, 1938) cert. den. 306 U. S. 643. Also see 
Darks v. Ickes, 69 F. 2d 231 (App. D. C. 1934), Barnett v. United States, 
82 F. 2d 765 (C. C. A. 9, 1936), cert. den. 299 U. S. 546, rehearing den. 
299 u. s. 620. 

SECTION 9. THE MEANINGS OF "WARDSHIP" 

The relationship of guardian and ward, at common law, is a 
relation under which, typically, the guardian (a) has custody 
of the ward's person and can decide where the ward is to 
reside, (b) is required to educate and maintain the ward, out 
of the ward's estate, (c) is authorized to manage the ward's 
property, for the benefit of the ward, (d) is precluded from 
profiting at the expense of the ward's estate, or acquiring any 
interest therein, (e) is responsible to the courts and to the ward, 
at such time as the ward may become sui juris, for an accounting 
with respect to the conduct of the guardianship.2811 

It is clear that this relationship does not exist between the 
United States and the Indians, although there are important 
similarities and suggestive parallels between the two relation
ships. The relationship of the United States to the Indian 
tribes and their members is analyzed in many other sections 
and chapters of this work, and it would be futile to treat under 

285 1 Schouler, Marriage, Divorce, Separation, and Domestic Relations 
(6t_h oo., 1921), pt. IV. 

267785--41--13 

the heading of "wardship" the many aspects of that relation 
which are analyzed elsewhere under more precise topical head
ings. Rather we shall attempt in the present section to clarify 
and separate the various questions that have frequently been 
fused or confused under the term "wardship." 

The term "ward" has been applied to Indians in many dif
ferent senses and the failure to distinguish among these differ
ent senses is responsible for a considerable amount of confusion. 
Today a careful draftsman of statutes will not use the term 
"ward Indian" or, if he uses the term at all, will expressly define 
it for the purposes of the statute. The fact remains, however, 
that the term "ward Indian" has been used in several sta tutes,288 

280 See, for example, Act of June 15, 1938, sec. 1, 52 Stat. 696, 25 
U. S. C. A. 241, amending R. S. sec. 2139 ; Act of May 27, 1908, 35 Stat. 
312 (Five Civilized Tribes). The Act of February 25, 1933, 47 Stat. 
907, 25 U. S. C. 14, refers to Indians "who are recognized wanls of the 
Federal Government," and the Act of February 14, 1920, 41 Stat. 408, 
410, 25 U. S. C. 282, refers to "Indian children who are wards of the Gov
ernment." 
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a few treaties,287 and many judicial opinions.288 It may help us 
to avoid some of the fallacies that result from a shuffling of the 
different meanings of the term "wardship" to survey these vari
ous meanings. We shall find at least 10 distinct connotations 
of the term in va.rious contexts.289 

A. WARDS AS DOMESTIC DEPENDENT NATIONS 

Like so many other concepts in Indian law, the idea of "ward
ship" appears to have been first utilized by Chief Justice Mar
shall.200 In fairness to the great Chief Justice, however, it must 
be said that he used the term with more respect for its accepted 
legal significance than some of his s11ccessors have shown. He 
did not apply the term "ward" to individual Indians ; he applied 
the term to Indian tribes. He did not say that Indian tribes 
were wards of the Government but only that the relation to the 
United States of the Indian tribes within its territorial limits 
1·esembles that of a ward to his guardian.29

.t The Chief Justice 
hastened to explain this sentence by offering a bill of particulars 
(pp. 17-18) : 

They look to our government for protection ; rely upon 
its kindness and its power; appeal to it for relief to their 
wants; and address the president as their great father. 
They and their country are considered by foreign nations, 
as well as by ourselves, as being so completely under the 
sovereignty and dominion of the United States, that any 
attempt to acquire their lands, or to form a political con
nection with them, would be considered by all as an in
vasion of our territory and an act of hostility. 

The court went on to say (p. 18) : 

These considerations go far to support the opmwn, that 
the framers of our constitution had not the Indian tribes 
in view, when they opened the courts of the Union to 
controversies between a state or the citizens thereof and 
foreign states. 

The question in the case was whether the Supreme Court had 
jurisdiction to entertain a suit by the Cherokee Nation against 
the State of Georgia under that provision of the Constitution 
(Art. III, sec. 2) which provides for the extension of the federal 
judicial power "to controversies * * * between a State 
* * * and foreign States * * * ." To that question the 
following answer was given : 

The Court has bestowed its best attention on this ques
tion, and, after mature deliberation, the majority is of 
opinion, that an Indian tribe or nation within the United 
States is not a foreign state, in the sense of the constitu
tion ; . and cannot maintain an action in the courts of the 
United States. (P. 20.) 

287 Art. 10 of the Treaty of April 1, 1850, with the Wyandots, 9 Stat. 
987, which provides that "persons adjudged to be incompetent to take 
care of their property • * * shall become the wards of the United 
States • • *." · 

288 Often the courts have described specific tribes of Indians as wards. 
See Oregon v. Hitchcock, 202 U. S. 60, 70 (1906) (Klamath) ; Em parte 
Webb, 225 U. S. 663, 684 (1912) (Five Civilized Tribes) ; LaMotte v. 
United States, 254 U. S. 570, 575 (1921) (Osage) ; Jaybird Mining Co. v. 
W eir, 271 U. S. 609, 612 (1926) (Quapaw) ; United States v. Candelaria, 
271 U. S. 432, 443 (1926) (Pueblo); British-American Co. v. Board, 
299 u: S. 159, 160 (1936) (Blackfeet). 

289 The number of ways in which these 10 meanings can be combined 
is two to the tenth power minus one, that is to say, 1,023. It would be 
obviously impossible to analyze all of these combinations within the 
confines of this work. 

290 Analogies to the common law concept of wardship may be found 
in the early Spanish and French recognition that the Indians were 
not able to deal with the whites on an equal footing and required special 
governmental protection. See Choteau v. Molony, 16 How. 203 (1853). 
Also see United States v. Douglas, 190 Fed. 482 (C. C. A. 8, 1911-), for 
a theory of the origin of guardianship. 

2111 Oher·okee Nation v. Georgia, 5 Pet. 1, 17, 18, 20 (1831). 

Thus in its original and most precise signification the term 
"ward" was applied (a) to tribes rather than to individuals, (b) 
as a suggestive analogy rather than as an exact description, and 
(c) to distinguish an Indian tribe from a foreign state. 
It should be noted that the basis upon which the Supreme 

Court applied the concept of wardship was the acceptance of 
that status, in effect, by the Indian tribes themselves: "They 
look to our government for protection * * *:" For many 
years after the decision in Cherokee Nation v. Georgia, the In
dian tribes continued to emphasize, in their treaties with the 
United States, their dependence upon the protection of the 
Federal Government.2U2 

B. WARDS AS TRIBES SUBJECT TO CONGRESSIONAL 
POWER 

By a natural extension of the term, "wardship" came to be 
commonly used to connote the submission of Indian tribes to 
congressional legislation. The power of Congress to legislate in 
matters affecting the Indian tribes was expressly recognized by 
the tribes themselves in many early treaties.293 Thus, quite 
apart from the specific power given by the Constitution to 
Congress to regulate commerce with the Indian tribes, there 
came to be recognized, as an outgrowth of the federal treaty
making power and the power of Congress to legislate far the 
effectuation of treaties, a broad and vaguely defined congres
sional power over Indian affairs.294 By virtue of this power, 
congressional legislation that would have been unconstitutional · 
if applied to non-Indians was held to be constitutional when 
limited in its application to Indians. In this sense, "wardship" 
was still a concept applicable primarily to the Indian t'ribe, 
rather than to the individual members thereof, since it was the 
tribe as such that entered into treaties. As with the original 
meaning of the term "wardship," the justificatian of the result 
reached, in this case the extension of congressional power, was 
found in a course of action to which the Indian tribes them
selves had expressly consented. 

The effective meaning of the term "wardship," in the sense 
of special subjection to congressional power, is to be found 
entirely in the realm of constitutional law. The extent of this 
constitutional power is a matter dealt with in other chapters . 
. For the present it is . enough to note that this power is utilized 
i'n two general ways: (1) as a justification for congressional 
legislation in matters ordinarily within the exclusive control of 
the states/95 and (2) as a justification for federal legislation 
which would be considered "confiscatory" if applied to non
Indians.296 

In upholding the power of Congress to confer jurisdiction upon 
the federal courts over certain crimes com:mitted on Indian 
reservations within a state, the Supreme Court of the United 
States said: 291 

* * * These Indian tribes are the wards of the nation. 
They are communities dependent on the United States. 
Dependent largely for their daily food. Dependent for 
their political rights. They owe no allegiance to the 
States, and receive from them no protection. Because of 
the local ill feeling, the people of the States where they 
are found are often their deadliest enemies. From their 

292 See Chapter 3, sec. 3B(1). 
293 See Chapter 3, sec. 3B ( 4) and Chapter 5, sec. 2. 
29~ See Chapter 5, sec. 2. 
295 See Chapters 5 and 6. 
296 See Chapter 5, sec. 1. 
297 United 8tates v. Kag{Lma., 118 U. S. 375 (1886) ; also see United 

States v. McBratney, 104 U. S. 621 (1881). See Introduction, foot
note 22. 
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very weakness and helplessness, so. largely due to the 
course of dealing of the Federal Government with them, 
and the treaties in which it has been promised, there arises 
the duty of protection, and with it the power. This has 
always been recognized by the Executive and by Congress, 
and by this court, whenever the question has arisen. 
( Pp. 383-384. ) 

Though state courts have justified the regulation of Indian 
tribes by the doctrine of state wardship/98 it is settled that fed
eral guardianship does not terminate with the admission of a 
state into the Union.209 Although the power ascribed to wardship 
is not unlimited and is subject to constitutional restrictions,800 

the practical significance of the wardship concept in these cases 
is to justify certain types of legislation that would otherwise be 
held unconstitutional. There is thus not only an important 
difference but indeed a striking contrast between the use of 
the wardship concept in relation to Indian tribes and the use of 
the concept in private law. In private law, a guardian is sub
ject to rigid court control in the administration of the ward's 
affairs and property. In constitutional law the guardianship 

The use of the concept of wardship to justify a very broad 
exercise of power is also exemplified by judicial utterances to 
the effect that state control is superseded because of federal 
wardship.808 

D. WARDS AS SUBJECTS OF FEDERAL COURT 
JURISDICTION 

relation has generally been invoked as a reason 
court control over the action of the "guardian." 301 

The term "wards of the United States" has been applied to 
Indians in still a fourth sense, as equivalent to the phrase "sub
ject to the jurisdiction of the federal courts." 30

' Certain federal 
laws are, in terms, applicable only to Indians. By such laws, 
and by treaties, Indians have been subjected to federal court 
jurisdiction in many realms where non-Indians are amenable 
only to courts of the states. It would be foolish to quarrel with 
this use of the term "wardship" to express a jurisdictional rela
tionship, but it is important to recognize that "wardship" in 
this sense has no necessary connection ~ith the other senses of 
the term that have been examined. A gr~up of individuals, 

for reZawin{} whether identified by race or in any other manner, may be sub-

C. WARDS AS INDIVIDUALS SUBJECT TO 
CONGRESSIONAL POWER 

When Congress legislates with reference to tribal rights and 
duties it necessarily affects, indirectly, tbe rights and duties of 
the individual members of the tribes. Thus the courts, in hold
ing that Congress bad extraordinary powers over Indian tribes 
as "wards," were indirectly holding that Congress had extensive 
powers in dealing with the members of such tribes in matters 
affecting their tribal relations. The courts soon made this logi
cal implication explicit and came to apply the term "wards" to 
individual Indians, signifying the susceptibility of individual 
Indians to an extraordinary measure of congressional control in 
matters affecting their tribal relations.300 

298 For a case holding that the New York Indians are under the ward
ship of New York State, see George v. Pierce~ 85 Misc. 105, 148 N. Y. 
Supp. 230 (1914). Also see John v. Sabattis, 69 Me. 473 (1879) : 

'l'he wandering and improvident habits of the remnants of 
Indian tribes witbin our borders led our legislature at an early 
period to make them, in a manner, the wards of the state, and 
especially to take the control and regulate the tenure of their 
lands. (P. 476.) 

· and Moor v. Veazie, 32 Me. 343 (1850), ati'd on other grounds, 55 U. S. 
567 (1852) : 

By the agreed statement it appears, that the Penobscot tribe 
of Indians "always have been, and now are under the jurisdiction 
and guardianship of this State." This tribe cannot, therefore, 
be one of those referred to in the constitution of the United 
States. (P. 368.) 

Also see Minnesota Laws, 1925, chapter 291, p. 365; 13 Yale L. J. 
(1904) 250; Rice, The Position of the American Indian in the Law of 
the United States, 16 J. Comp. Leg. (1934), pp. 78-80, and memorandum 
filed by the Attorney General of the United States in United States v. 
Hamilton, 233 Fed. 685, 686-690 (D. C. W. D. N. Y. 1'915). 

2011 United States v. ·Ramsey, 271' U. S. 467 (1926) ; Surplus Trading 
Oo. v. Oook, 281 U. S. 647, 651 (1930). 

aoo Ohoate v. Trapp, 224 U. S. 665 (1912). Also see Chapter 5 see. 1. 
aot Consider the significance of the word "although" in the following 

sentence, referring to the Five Civilized Tribes, taken from the opinion 
of the Supreme Court in Ea: parte Webb, 225 U. S. 663 (1912) : "Although 
those tribes had long been treated more liberally than other Indians, 
they remained none the less wards of the Government, and in all 
respects subject to its control." (F. 684.) 

ao2 In Elk v. Wilkins, 112 U. S. 94, 106 (1884), the Court said: 
• • • But the question whether any Indian tribes, or any 
members thereof, have become so far advanced in civilization, 
that they should be let out of a state of pupilage, • • • 1s 
a question to be decided by the nation whose wards they 
are • • •. 

5 Op. A. G. 36, 40 (1848) : 
• • • The government deals directly not only with the tribe, 
but with the individuals of the tribe. It exercises a parental or 

jected to a particular set of laws administered by federal courts, 
and in this sense they might be considered "wards of the Federal 
Government." This might be the case even though the extent 
of constitutional power vested in Congress over the group in 
question were no greater than the extent of the power which 
Congress could exercise, but bas not exercised, over other groups. 
Thus the fact that certain individuals are "wards" in the juris
dictional sense does not mean that they must be "wards" in the 
constitutional sense. Conversely, individuals may be "wards" 
in the constitutional sense, and yet if Congress bas not actually 
exercised its powers over that group but has allowed them to 
ue dealt with by the states, the individuals concerned would not 
be "wards" in the sense of "subjects of federal jurisdiction." 

E. WARDS AS SUBJECTS OF ADMINISTRATIVE POWER 

Still another distinct sense of the term "wardship" involves 
the cancept of administrative power. To say that the United 
States bas certain extraordinary powers over Indians is to say 
that the President and the S'enate, by treaty, and that Congress, 
by statute, may exercise certain extraordinary powers over the 
Indians, powers which could not constitutionally be exercised 
over non-Indians generally, and it is to say that courts and 
administrators may thereupon enforce such measures. It is, 
however, another thing entirely to say that administrators, in 
tbe absence of such laws or treaty provisions, may in their wis
dom govern Indians by issuing and enforcing administrative 
regulations. There is, therefore, an important distinction be
tween the concept of an Indian tribe or an individual Indian 
as a "ward af the United States" and the concept of an Indian 
tribe or individual as a "ward of the Interior Department." 
To identify these concepts is to identify the United States with 
a particular branch of its government and to assume that the 
powers of the Interior Department over the Indians, in the 
absence of treaty or statutory authorization, are as broad as 
the pawers of Congress. The error of this assumption is ob-

guardian authority over them as a dependent people, in a state 
of pupilage. • • • 

See also United States v. Pelican, 232 U. S. 442 (1914) ; 19 Op. A. G. 
161, 165 (1888). 

sos United States v. Kagama, 118 U. S. 375, 383 (1886) ; Ward v. Love 
Oounty, 253 U. S. 17 (1920) ; but see United States .e:c rel. Kennedy v. 
Tyler, 269 U. S. 13 (1925). On the sharp difference of opinion among 
Indians on the question of termination of guardianship see Meriam, 
op, cit. pp. 100, 100. 

sM See United States v. Thomas, 151 U. S. 577, 585 (1894), and see 
Chapters 5, 6, 18 and 19. 
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vious and the implications of this error have elsewhere been 
analyzed. 305 

F~ WARDS AS BENEFICIARIES OF A TRUST 

Congress to determine the time and extent of emancipa
tion. Conferring citizenship is not inconsistent with the 
co-ntinuation of such guardianship, for it has been held 
that even after the Indians have been made citizens the 
relation ot guardian and ward tor some P'ttrposes may 
continue. On the other hand, Congress may relieve the 
Indians from such guardianship and control, in whole 
or in part, and may, if it sees fit, clothe them with full 
rights and responsibilities concerning their property or 
give to them a partial emancipation if it thinks that course 
better for their protection. United States v. Nice, 241 
U. S'. 591, 598, and cases cited. (Pp. 459-460.) [Italics 
added.] 

H. WARDSHIP AND RESTRAINTS ON ALIENATION 

The term "ward" has sometimes been applied to an Indian 
allottee who holds land subject to restraints upon alienation. 

The term "ward" has sometimes been loosely used as a 
synonym for "beneficiary of a trust" or "cestui que trust." 
Thus when land is held by the UnUed States in trust for an 
Indian tribe or in trust for an individual or group of individ
uals, it is sometimes said that this creates a wardship relation
ship by virtue <Yf which Indians are unable to alienate the land. 
The futility of this method of argument is shown by the fact 
that even where no trust relationship is found, and the .land 
of an Indian tritie is vested in fee simple in the tribe itself, the 
land is nevertheless inalienable ( ~xcept in certain\ special 
cases) by virtue of general federal legislation.306 There is thus 
no practical justification for the use of the term "ward" as According to this usage, when the Indian has received a fee 
synonymous with "cestui que trust." Obviously property, real patent, or has been adjudged "competent" to manage his . own 
or perso-nal, may be held in trust for a perfectly competent affairs and his property has been released from the protection 
individual who is nobody's ward, and on the other hand perfect of the Federal Government, he ceases to be a "ward." The dis
title to land or any other property may be vested in a lunatic tinction between this use of the term "ward" and the constitu
or a minor whose every act is subject to a guardian's physical tional sense of the term discussed above becomes apparent in 
and legal control. the situation in which Congress reimposes a restriction on alien

G. WARDS AS NONCITIZENS 

Occasionally the term "ward Indian" has been used as 
synonymous with "no-ncitizen" Indian. This appears to be the 
case, for instance in the following sentence from the opinion of 
the Supreme Court (pe1· Harlan, J.) in the case of United 
States v. Rickert: 307 

* * * It is for the legislative branch of the Govern
ment to say when these Indians shall cease to be de
pendent and assume the responsibilities attaching to 
citizenship. 

The frequent confusio·n regarding the supposed incompati
bility of the terms "wardship" and "citizenship" has already 
been discussed in this chapter. It has been seen that the extent 

ation which has already expired. The individual allottee ceased 
to be a "ward," in the sense that he was freed from restric
tions upon alienation, but the courts say that Congress can re
impose those restrictions because the Indian is a "ward" of the 
Federal Government.309 It is obvious that in. this situation the 
term "wardship" is being used in two distinct senses. 

I. WARDSHIP AND INEQUALITY OF BARGAINING 
POWER 

Doubtful clauses in treaties or agreements between the United 
States and Indian tribes have often been resolved by the courts 
in a nontechnical way, as the Indians would have understood 
the language and in their favor. The Supreme Court of the 

of congressional power over Indians is not diminished by the United States stated, per Justice Matthews, in the case of 
grant of citizenship. As was said by the United States Supreme Choctaw Nation v. UnitedJ States: 310 

Court in United States v. Waller. 308 

* * * The tribal Indians are wards of the Govern
ment, and as such under its guardianship. It rests with 

305 See Chapter 5, sec. 8. Of. comment of court in Ew parte Bi-a.-lille, 
100 Pac. 450 (Ariz. 1909) : 

Indians are not wards of the executive officers, but wards of the 
United States, acting through executive officers, it is true, but 
expressing its fostering will by legislation. (P. 451.) 

3oo See Chapter 15, sec. 18; Chapter 20, sec. 7. 

The recognized relation between the parties to this con-
troversy, therefore, is that between a superior and an in
ferior, whereby the latter is placed under the care and 
control of the former, and which, while it authorizes the 
adoption on the part of the United States of such policy 
as their own public interests may dictate, recognizes, on 
the other hand, such an interpretation of their acts and 
promises as justice and reason demand in all cases where 
power is exerted by the strong over those to whom they 
owe care and protection. (P. 28.) 

307188 u. s. 432, 445 (1903). 
30s 243 U. S. 452, 459- 60 (1917). 

591 (1916), the court said: 
In United states v. Nice, 241 u. s. The principle of construction in favor of the Indians is also 

applicable to congressional statutes.311 

Of course, when the Indians are prepared to exercise the privi
leges and bear the burdens of one sui juris, the tribal relation 
may be dissolved and the national guardianship brought to an 
end, but it rests with Congress to determine when and how this 
shall be done, and whether the emancipation shall at first be 
complete or only partial. Citizenship is not incompatible with 
tribal existence or continued guardianship, and so may be con
ferred without completely emancipating the Indians or placing 
them beyond the reach of congressional regulations adopted for 
their protection. (P. 598.) 

Congress has the exclusive power to determine when guardianship 
shall terminate. Tiger v. Weste1·n Investment Co., 221 U. S. 286. 315 
(1911). Accord: Surplus Trading Oo. v. Cook, 281 U. S. 647, 651 , (1930) ~ 
Dewey County, FJ. D. v. United States, 26 F. 2d 434 (C. C. A. 8, 1928) , 
aff'g sub nom. United States v. D ewey OountJJ, S. D., 14 F. 2d 784 
(D. C. S. Dak. 1926), cert. den. 278 U. S. 649 (1928) ; Katzenmeyer v. 
United States, 225 Fed. 523 (C. C. A. 7, 1915) ; Lone Wolf v. Hitchcock, 
187 U. S. 553 (1903). Also see Chapter 5. 

309 Ct. Brader v. James, 246 U. S. 88 (1918); Tiger v. W estern Invr.,qt. 
ment Oo. 221 U. S. 286 (1911). 

310 119 U. S. 1 (1886), rev'g 21 C. Cis. 59 (1886). Also see Chapter 
3, sec. 2; United States v. Seufert Bros. Co., 249 U. S. 194 (1919), aff'g 
sub nom. United States ew rel. Williams v. Seufert Bros. Co., 233 Fed. 
579 (D. C. Ore. 1916). "* * * there is no rule that the language 
of Congressional statutes giving rise to a controversy between the In
dians and the states should likewise be construed in favor of the Indians." 
(Brown, The Taxation of Indian Property (1931), 15 Minn. L . Rev., pp. 
182, 185, referring to Goudy v. Meath, 203 U. S. 146 (1906).) Justice 
Stone, while Attorney General, referred to the judicial "disinclination to 
invoke technical rules of law to the prejudice of Indian tribes or members 
thereof * * *." 34 Op. A. G. 302, 304 (1924). 

311 Legislation of Congress is to be construed in the interest of the 
Indian. Vnited States v. Oelestine, 215 U. S. , 278, 290 (1909). Red 
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'.rbe Supreme Court bas said : 113 

But in the Government's dealings with the Indians the 
rule is exactly the contrary. The construction, instead of 
being strict, is liberal ; doubtful expressions, instead of 
being resolved in favor of the United States, are to be 
resolYed in favor of a weak and defenseless people, who 
are wards of the nation, and dependent wholly upon 
its protection and good faith. This rule of construction 
bas been recognized, without exception, for more than a 
hundred years and bas been applied in tax cases. 
(P. 675.) 

The theory also helps to explain the rule of statutory con
struction, often recited but not always followed, that general 
acts of Congress do not apply to Indians, if their application 

Bird v. United States, 203 U. S. 76 (1906); 34 Op. A. G. 439, 444 (1925). 
United States v. First National Bank, 234 U. S. 245 (1914), aff'g 208 
Fed. 988 (C. C. A. 8, 1913), excludes from this rule statutes having none 
of the features of an agreement. This decision is critized by R. C. Brown, 
The Taxation of Indian Property (1931), 15 Minn. L. Rev., pp. 182, 185, 
fn. 17. It is also a settled rule, the Supreme Court has said, "that 
as between the whites and the Indians the laws are to be construeil 
most favorably to the latter." Cherokee Intermarriage Oases, 203 U. S. 
76, 94 (J 906). 

a:t"l Choate v. Trapp, 224 U. S. 665 (1912) ; quoted with approval in 
Blackbird v. Commissioner of Internal Revenue, 38 F. 2d 978 (C. C. A. 10, 
1930). Accord: Gleason v. Wood, 224 U. S. 679 (1912) ; English v. 
Richardson, Treasurer of Tulsa County, Oklahoma, 224 U. S. 680 (1912). 

would affect the Indians adversely,318 unless congressional intent 
to include them is clear.814 

It should be clear tba t the use of the terms "guardian" and 
"ward" in these cases bas no necessary connection in the other 
senses in which the ward concept bas been invoked. 

J. WARDS AS SUBJECTS OF FEDERAL BOUNTY 

The terms "wardship" and "guardianship" have been fre
quently used to convey the thought that Indians have a racial 
right to receive rations and other special favors of various sorts 
from the Federal Government. The error of this notion has 
bl"en pointed out in other cbapters,310 and the fact that this no
tion does not logically follow from, or imply, any of the other 
senses of the terms discussed in the foregoing pages is too clear 
for argument. 

3
1

3 Ex parte Crow Dog, 109 U. S. 556 (1883) ; 12 Op. A. G. 208 (1867). 
See Lewellyn v. Colonial Trust Co., 275 U.S. 232 (1927). Of. McCandless 
v. United States em rel. Diabo, 25 F. 2d 71 (C. C. A. 3, 1!)28), aff'g sub 
nom. United States ex rel. Diabo v. McCandless, 18 F. 2d 282 (D. C. E. D. 
Pa. 1927) ; United States v. Ricker·t, 188 U. S. 432 (1903). 

aH Cherokee Tobacco, 11 Wall. 616 (1870), aff'g sub nom. United 
States v. Tobacco Factory, 28 Fed. Cas. No. 16,528 (D. C. W. D. Ark. 
1870) ; United States v. 43 Gallons of Whiskey, 93 U. S. 188 (1876) ; 
21 Op. A. G. 466 (1897) ; Elk v. Wilkins, 112 U. S. 94, 100 (1884). 

3ts See especially Chapter 12, sec. 1. 

SECTION 10. CIVIL LIBERTIES 

The term "civil liberties" has been used in many senses. In cials and even to Congress to be a wise measure to protect the 
tbis chapter we shall use the term to cover those immunities Indian against supposed infirmities of his own character, may 
from governmental interference wbich are enjoyed by individ- seem to the Indian concerned a piece of presumptuous and in
uals and which are not derived from the ownership of property. tolerable interfe).'ence with precious individual rights. These 
The category of "civil liberties" thus defined includes certain differences in appraising a given measure of government regula
subjects which are elsewhere treated in this chapter, such as tion are natural where differences in standards of value exist. 
the rights of citizenship, the right to vote, the right to sue, the In the interaction between two groups with divergent histories, 
right to contract, and the right to hold public office. These traditions, and ways of life, such differences of value standards 
rig)lts, of course, are fundamental in the field of civil liberties. are common. They must be continually reckoned with by one 
There are other rights, however, which are of great importance. 

who seeks to understand divergent viewpoints in the field of The civil liberties of the Indian are, generally speaking, those 
Indian civil liberties. liberties which have been conferred constitutionally or otherwise 

upon all citizens of the United States.310 The legal problems 
arising in the defense of Indian civil liberties, however, differ A. DISCRIMINATION 

fundamentally from those problems which arise in the defense ( 1) Discriminatory state Iaws.-One set of problems in the 
of the civil liberties of other groups. This is because infringe- field of Indian civil liberties arises out of discriminatory state 
ments upon civil liberties are byproducts of Government action statutes and state constitutional provisions. Laws and consti
and the action of the federal and state governments with respect 
to Indians constitutes a special, and in many ways peculiar, body 
of law and administration. In this mass of special legislation 
and special administration we find a number of civil liberties 
problems that have not arisen elsewhere in American law. 

The principle of government protection of the Indians runs 
through the course of federal legislation and administration. 
The line of distinction between protection and oppression is 
often difficult to draw. What may seem to administrative offi-

a1o In re Sah Quah, 31 Fed. 327 (D. C. Alaska, 1886) , holding that, 
despite custom, slaveholding was illegal after the passage of the Thir
teenth Amendment. In Strauder v. West Virginia, 100 U. S. 303, 306 
(1879), the Supreme Court of the United States said that the colored 
race was entitled to all ''the civil rights that the superior race enjoy." 
The court held in Yick Wo v. Hopkins, 118 U. S. 356 (1886), that the 
guarantees of protection of the Fourteenth Amendment extend to all 
persons within the territorial jurisdiction of the United States, without 
regard to differences of race, color, or nationality, and that a statute, 
though impartial on its face, was unconstitutional if "applied" and 
administered with an evil eye and an unequal hand so as practically 
to make unjust and illegal discrimination between persons in similar 
circumstances (p. 374). 

tutional provisions which deprive Indians of their privileges 
of voting,=m serving on a jury,318 or testifying in a lawsuit 3111 

ba ve already been discussed. 
Some states enacted a series of discriminatory and oppressive 

laws against the Indians. After discussing some of the flagrant 
laws of this type passed by the early legislature of California,820 

Mr. Goodrich concludes: 

* * * Enough has been said to indicate what the legal 
status of the Indian was in the California of the fifties 
and sixties, without touching upon the treatment meted 
to him outside the law. The legislation affecting him 
reflects the pioneer spirit, one of whose necessary virtues 
is ruthlessness toward any element, human or other, which 
may be thought to endanger the new community. The 
swift economic development of California was bought at 

a11 See sec. 3, supra. 
s1s See sec. 6, supra. 
a1& See sec. 6, supra. 
a20 Goodrich, The Legal Status of the California Indian 

Calif. h Rev., pp. 83, 91-94 ; also see pp. 157, 170-176. 
(1926), 14 
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a certain cost of human values. 
paid the price.321 (P. 94.) 

It was the Indian who ;;ioner of Indian Affairs to remove from an Indian reservation 

Although laws of this type are less frequently passed today 
than in the early state history, some have never been 
repealed. 322 

A more recent picture of discrimination is given in the case 
of Un'ited States v. Wright/23 dealing with the Eastern Cher-
okees: 

* * * the state of North Carolina has afforded them 
few of the privileges of citizenship. It has not furnished 
them schools, and forbids their attendance upon schools 
maintained for the white and colored people of the state. 
It will not receive their unfortunate insane or their deaf, 
dumb, or blind in state institutions. It makes no provi
sion for their instruction in the arts of agriculture or 
for the care of their sick or destitute. It supervises their 
roads; but .until comparatively recent years these were 
maintained by their own labor. * * * Politically they 
have been subject to the laws of the state, but economically 
they have been wards of the federal government and 
cared for as such under the provisions of its laws. (Pp. 
304-305.) 

(2) Discriminatory federal laws.-During much of the his
tory of the United States, the original occupants of the conti
nent were imprisoned on reservations.324 As late as May 8, 1890, 
Congress provided that the Spokane Falls and Northern Railway 
Co. should prohibit the riding by the Indians of the Colville 
Indian Reservation upon any of its trains unless they were pro
vided with passes signed by the Indian agent.325 

The statute admitting Utah to statehood 326 illustrates a 
comprehensive form of discrimination: 

The constitution shall be republican in form, and make 
no distinction in civil or political rights on account of 
race or color, except as to Indians not taxed, and not to 
be repugnant to the Constitution of the United States and 
the principles of the Declaration of Independence. * * * 

Early laws, only recently repealed by the Act of May 21, 
1934,327 hampered freedom of speech, empowered the Commis-

321 Schmeckebier, in The Office of Indian Affairs: Its History, Activi-
ties, and Organization (1927), writes: 

• * • public opinion on the frontier justified practically any 
action t aken by settlers against the Indians, regardless of law 
or equity. (P. 23.) 

The Government was powerless to prevent constant violation of treaty 
stipulations by the whites; ibid., p. 62. Also see United States v. 
Kagarna, 118 U. S. 375 (1886), and 19 Op. A. G. 511 (1890). The pres
ent attitude towards the Indian is described as follows: 

In the generation that has passed • * • the white nei~h
bors have ceased to be deadly enemies in the physical sense, but 
in too many places they nre deadly enough as regards the In
dian's property. It is not true that all communities near the 
Indian are indifferent to his welfare, but it is an unfortunate 
fact thnt the Indian is too often regarded as legitimate prey and 
that public opinion is indifferent to the wrongs perpetrated upon 
him. • • • (Schmeckebier op. cit. p. 11.) 

Also see 9 Op. A. G. 110, 111 (1857). 
822 Considerable discrimination still exists again~St Indians in several 

states. Rice, The Position of the American Indian in the Law of the 
United States (1934), 16 J. Comp. Leg. 78, 79. 

11.':!3 53 F. 2d 300 (C. C. A. 4, 1931). 
324 Kinney, A Continent Lost-A Civilization Won (1937), pp. 168-

170, 209, 231, 311, 314. 
325 Sec. 8, 26 Stat. 102, 103. A series of treaties in 1865 restrictea 

the freedom of the Indians to leave the reservation without the written 
consent of the agent or superintendent. Treaty of August 12, 1865. 
with the Snake, Art. 3, 14 Stat. 683; Treaty of October 14, 1865, with 
the Cheyenne and Al'rapahoe, Art. 2, 14 Stat. 703, 704; Treaty of Octo
ber 18, 1865, with the Camanche and Kiowa, Art. 2, 14 Stat. 717, 718. 

326 Act of July 16, 1894, sec. 3, 28 Stat. 107, 108. A similar provision 
is found in the act providing for the division of Dakota into two states 
and enabling the people of North Dakota, South Dakota, Montana, and 
Washington to form constitutions and state governments; Act of Febru
ary 22, 1889, sec. 4, 25 Stat. 676. 

= 48 Stat. 787, repealing sees. 171-173, 186, 219-226 of title 25 of 
U. S. C. Some of these provisions are interpreted in 18 Op. A. G. 
81';)5 (1887). 

"detrimental" persons, and sanctioned various measures of mili
tary control within the boundaries of the reservations. 

A summary of these repealed laws conveys an excellent in
sight into early congressional disregard of the civil liberties of 
Indians. 

Sections 171, 172, and 173 of the United States Code were 
derived from the Trade and Intercourse Act.828 They prohibited 
the sending o1· carrying of seditious messages to Indians and 
correspondence with foreign nations to excite Indians to war.~29 

Like many other archaic espionage laws, they were broad, am
biguous, and liable to be applied to situations beyond the 
contemplation of the Congress,830 as when the Federal Govern
ment arrested an individual who conferred with the Sandia 
Pueblo in order to join in opposing a Government engineering 
project in the Pueblo. 331 

Section 219 332 required foreigners 333 entering the Indian coun
try to secure a passport from the Department of the Interior 
or officer of the United States commanding the nearest military 
post on the frontiers. 

Section 220 334 empowered the superintendent of Indian affairs 
and the Indian agents and subagents to remove persons illegally 
in the Indian country and authorized the President to direct the 
military force to be employed in such removal. 

Section 221 335 provided that a person returning after removal 
from the Indian country would be liable to a penalty of $1,000. 

Section 222 authorized the Commissioner of Indian Affairs 
with the approval of the S'ecretary of the Interior to remove 
any person from a reservation whose presence in his judgment 
may be "detrimental to the peace and welfare of the Indians." 836 

In an opinion of the Solicitor of the Department of the Interior 
discussing this section, it was said: 

* * * The power of removal under this section bas 
been held to cover not only collectors, but even an alder
man of an incorporated town in a Territory. The alder
man in that case was not a State official, since the reverva
tion was not then included within a State, but the decision 
would be equally applicable if he were. Ex parte Oarte1· 
( 1903, 76 S. W. 102, 4 I. T. 539). The question of whether 
the presence of any person in Indian country is detri
mental to the welfare of the Indians is one for the 
Commissioner of Indian Affairs and the Secretary of the 
Interior, and the courts will not review their decision. 
United Sta.tes v. Sturgeon (1879, Fed. Cas. No. 16,413, D. C. 
Nev.). See United States v. MttlZin (1895, 71 Fed. 682, 
684, D. C. Neb.).337 

The Attorney General held that the Commissioner and his 
agents have full discretion to remove from an Indian reserva
tion any person not of the tribe entitled to remain thereon, nnd 
that they could not be interfered with by mandamus or injunc
tion of any court. 338 

s28 Act of June 30, 1834, 4 Stat. 729, 731. See Chapter 4, sees. 3, 6. 
:m A similar law, Act of January 17, 1800. 2 Stat. 6, expired by its 

terms (sec. 5) on March 3, 1802. 
sao See In re Lelah-Puc-Ka-Chee, 98 Fed. 429, 435 (D. C. N. D. Iowa, 

1899). 
331 American Indian Life, Bull. No. 16, American Indian DefensP. 

Association, Inc. (1930), pp. 35-36. 
s:12 Derived from sec. 6 of the Act of June 30, 1834, c. 161, 4 Stat. 729, 

730, R. S. § 2134. See Chapter 4, sec. 6. 
332 For the interpretation of "foreigner" see 18 Op. A. G. 555 (1887). 
S34 Derived from sec. 10 of the Act of June 30, 1834, c. 161, 4 Stat. 

729, 730, R. S. § 2147. See Chapter 4, sec. 6. 
s35 Derived from sec. 2 of the Act of August 18, 1856, c. 128, 11 Stat. 

65, 80, R. S. § 2148. 
soo Deriv0d from sec. 2 of the Act of June 12, 1858, c. 155, 11 Stat. 

329, 332, R. S. § 2149. See Chapter 4, sec. 8. 
337 Op. Sol. I. D., M.27487, July 26, 1933. Also see Rainbow v. Young, 

161 Fed. 835 (C. C. A. 8, 1908). 
ass 20 Op. A. G. 245 (1891). 
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Sections 223, 224, 225 empowered the President to employ Hitherto they have suffered in silence. The agents, being 

military forces for the enforcement of various laws and in the subject to 'no immediate control, have acted under scarcely 
arrest of absconding Indians.33.~" any other responsibility than that of accountability for 

moneys received. Although much is expected from the 
Section 226 authorized the marshal in executing process in In- personal character of the agents, yet it is not deemed 

dian country to employ a posse comitatus, not exceeding three safe to depend entirely upon it. (P. 8.) 
persons in any of the states respectively, to assist in executing Since 1884, Indian Service officials and judges chosen and re-
process by arresting and bringing in prisoners from the Indian movable by the superintendent of the reservation could arrest, 
country.339 try, and imprison reservation Indians. This system has been 

(3) Oppressive federal administrative action.-Administra- subjected to continued criticism by Congressmen, Indians, and 
tive oppression has often infringed on the civil liberties of In- Indian welfare societies. Prior to the election of President 
dians. The oppression depended upon two main factors: (a) Franklin D. Roosevelt, several earlieF administrations initiated 
The great concentration of power in administrative officials; (b) studies to reform this condition but few substantial changes 
the practice of contining Indiau tribes on reservations. Both of resulted.

34

' 

these conditions were described by the Court of Claims in the On November 27, 1935, the Secretary of the Interior revoked 
case of Conners v. Unitea States/40 involving Indians of the the regulations of the office, in force since 1884,345 which empow
Cheyenne Reservation: ered the superintendent of an Indian reservation to act as judge, 

These Indians, indeed, in 1878 occupied an anomalous 
position, unknown to the common or the civil law or to 
any system of municipal law. They were neither citi
zens nor aliens; they were neither free persons nor slaves; 
they were the wards of the nation, and yet, on a reserva
tion under a military guard, were little else than prisoners 
of war while war did not exist. Dull Knife and his 
daughters could be invited guests at the table of officers 
and gentlemen, behaving with dignity and propriety, and 
yet could be confined for life on a reservation which was 
to them little better than a dungeon, on the mere order 
of an executive officer. 

(a) Concentration of administrative power.841-All persons 
living in civilized society are subjected to the orders of many 
public officials and employees, including policemen, tax collectors, 
judges, and administrative boards, and numerous private agen
cies and individuals, such as employers, creditors, utility com
panies, and landlords. Up to a few years ago the 200,000 
reservation Indians were subjected to perhaps the greatest 
concentration of administrative absolutism in our governmental 
str.ucture. At that time the Indian Bureau, represented by th~ 
superinteudent, combined, for these Indians, the functions of an 
employer, landlord, policeman, judge, physician, banker, teacher, 
relief administrator, and employment agency. According to 
the report of the Bureau of Municipal Research, "the Indian 
superintendent is a czar within the territorial jurisdiction pre
scribed for him. He is ex-officio both guardian and trustee. 
In both of these capacities he acts while deciding what is needed 
for the Indian and while disbursing funds." 342 

As early as 1834 the great power of Indian agents was com
mented upon by the House Committee of Indian Affairs in a 
report 843 which stated: 

The tribes are placed at too great a distance from the 
Government to enable them to make their complaints 
against the arbitrary acts of our agents heard; and it 
is believed they have had much cause of complaint. 

331la S€ction 223 is derived from sees. 21 and 23 of the Act of June 
30, 1834, c. 161, 4 Stat. 729', 732, 733, R. S. § 2141 ; section 224, from 
sec. 23 of the same act, R. S. § 2150; and section 225 from sec. 19 of 
the same act, R. S. § 2151. See Chapter 4, sec. 6. 

339 Derived from sec. 3 of the Act of June 14, 1858, c. 163, 11 Stat. 
362, 363, R. S. § 2153. An obsolete provision, which is still unrepealed, 
is sec. 187, 25 U. S. C., which permits the Superintendent of Indian 
Affairs to suspend a chief or headman of a band or tribe for trespassing 
on allotments. See Chapter 4, sec. 9. 

s4o 33 C. Cis. 317, 323-324 (1898). 
341 See chapter 5, sees. 7-13. 
842 Administration of the Indian Office (Bureau of Municipal Research 

Publication No. 65) (1915), p. 21. "'All offences,' wrote an Indian 
agent to the commissioner in September, 1890, 'are punished as I deem 
e11Jpedient, and the Indians offer no resistance.'" Thayer, A People. 
Without Law (1891), 68 Atl. Month. 540, 551. 

843 23d Cong., 1st sess., Repts. of Committees, No. 474, May 20, 1834. 

jury, prosecuting attorney, police officer, and jailer. A judicial 
system was established giving the defendants the right to formal 
charges, jury trial, power to summon witnet?ses, and the privi
lege of bail. 

John Collier, Commissioner of Indian Affairs, has described 
the revised Law and Order Regulations in these terms: 3

{6 

* * * Indian Service Officials are prohibited from con
trolling, obstructing, or interfering with the functions of 
the Indian courts. The appointment and removal of In
dian judges on those reservations where courts of Indian 
offenses are now maintained is made subject to confirma
tion by the Indians of the reservation. Indian defendants 
will hereafter have the benefit of formal charges, the power 
to summon witnesses, the privilege of bail, and the right 
to trial by jury. The offenses for which punishment may 
be imposed are specifically enumerated, the maximum of 
6 months labor or $360 fine being imposed for such offenses 
as assault and battery, abduction, embezzlement, fraud, 
forgery, misbranding and bribery. * * * 

* * * * * 
The revision of law and order regulations is one step 

in the program of the present administration to eliminate 
obsolete regulations and bureaucratic procedures goveruing 
the conduct of Indians, and to endo.w the Indian tribes 
themselves with increased responsibility and freedom in 
local self-government. * * * 

These regulations are subject to modifications in the 
light of local conditions by each tribe organized under the 
Indian Reorganization Act. 

Administrative control of I11dian life, until recently, recog
nized no right of religious freedom. 

Administrators who identified civilization with a particular 
sect infringed the religious liberty of the Indians and interfered, 
on the ground of immorality, with many of the dances and other 
cherished customs of some of the tribes.347 On January 3, 1934, 

844 Annual Report of Secretary of the Interior (1936); pp. 165-166. 
845 Slightly modified in 1904. F. S. Cohen, Indian Rights and the 

Federal Courts (1940), 24 Minn. L. Rev. 145, 153, 194. 
848 Annual Report of Secretary of the Interior (1936), p. 166. For 

a history of Courts of Indian Offences, see Leupp, The Indian and His 
Problem (1910), pp. 241-247. 

347 Office of Indian Affairs, Circular No. 1665, April 26, 1921, reads in 
part: 

The sun-dance, and all other similar dances and so-called re· 
ligious ceremonies are considered "Indian Offences" under existing 
regulations, and corrective penalties are pro,-ided. I regard such 
restriction as applicable to any [religious] dance which involves 
• • * the reckless giving away of property * • • frequent 
or prolonged ~et·iods of celebration * * * in fact any dis
orderly or plamly excessive performance that promotes supersti
tious cruelty. licentiousness, idlt>ness, danger to health, and 
shiftless indifl'erence to family welfareL 

In all such instances. the regulations should be enforced. Tbe Sup
plement to this Circular, February 14, 1923, contained recommendations 
endorsed by the Commissioner of Indian Affairs, including the following : 

That the Indian dances be limited to one in each month in the 
daylight hours of one day in the midweek, and at one center in 
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the employees of the Indian Service were warned against inter
fering with the religious liberties guaranteed by the Federal 
Constitution.348 

Recent statutes, notably the Wheeler-Howard Act, have laid 
Jown a policy which is designated to grant greater self-govern
ment to the Indians and thus eventually lessen or end the great 
administrative powers now exercised by the Federal Govern
ment over Indians.340 The monopolistic control of Indians by the 
Indian Office has been displaced by increased activities in mat
ters affecting the Indians by many federal, state, and county 
agencies. 350 

(b) Confinement on reservations.-The great administrative 
power of the Indian Bureau was sometimes abused or mis
directed.801 One of the objectives of Indian Service policy, for 
many years, was the segregation of Indians.352 The location of 
these settlements was changed as the white man moved west-
ward. 

The attitude of the administrators towards the reservation 
Indians may be gleaned from annual reports and judicial opin-

of war." 
said: 

The same court in the case of T·ully v. United States,85
' 

General Ord, in his report for September, 1869 (Mes
sages and Documents War Department, 1, 1869 and 1870! 
p. 121), in substance says that on taking command of the 
department he became satisfied that the few settlers and 
scattered miners of Arizona were the slleep upon which 
these wolves habitually preyed, and that a temporizing 
policy would not answer, and so he "encouraged the troops 
to capture and root out the Apaches !Jy every means and 
to hunt them as they would wild animals." "This," he 
says, "they have done with unrelenting vigor, and as a 
result" he says, "since my last report over 200 have been 
killed, generally by parties who have trailed them for 
days and weeks into the mountain recesses, over snows, 
among gorges and precipices, lying in wait for them by 
day and following them by nigbt." 

In the table appended to this report, pages 127-129, it 
appears that 66 parties were sent out in search of Indians, 
traveling over 11,000 miles, and that as a result of these 
expeditions 207 Indians were killed, 75 wounded, and 65 
men, women, and children taken prisoners, while 1 enlisted 
man was killed or captured and 3 wounded. 

ions. In Dobbs v. United States 853 the Court of Claims chara:c- The Court of Claims in the case of Conners v. United States 
terized Indians on a reservation as "little better than prisoners et al.,sGs described another illuminating incident. After telling 

each district ; the months of March and April, June, July, and 
August being excepted. 

That none take part in the dances or be present who are 
under 50 years of age. 

That a careful propaganda be undertaken to educate public 
opinion against the dance. • • • 

The religious persecutions caused by these circulars, as well as the Taos 
persecution, during which the education for the tribal priesthood of the 
boys of the ancient Pueblo of Taos in New Mexico was forbidden by 
the Indian Bureau, are discussed in two pamphlets of the American 
Indian Defense Association, Inc. : The Indian and Religious Freedom 
(1924), and Even as You Do Unto the Least of These, so You Do Unto 
Me (1924). · 

• • • children enrolled in Government schools were forced 
to join a Christian sect, to receive instruction in that sect, and 
to attend its church. On many reservations native ceremonies 
were flatly forbidden. regardless of their harmless nature. In 
some cases force was used to make the Indians of a reservation 
cut their hair short. (The New Day for the Indians, edited by 
Nash (1938), p. 12. 

Official policy in thp United States toward the religions of the 
Indians, through the 70 years preceding 1929, definitely ruled out 
the concept of liberty of conscience. • • • (7 ·Indians at 
Work, No. 8 (April 1940), p. 46.) 

:us Office of Indian Affairs, Circular No. 2970, January 3, 1934. 
340 The new policy and possible dangers in its consummation are de-

scribed in the Annual Report of the Secretary of the Interior (1936) : 
• ... • Many of these legislative acts. as provided for in tribal 
constHutions, require formal approval by the Secretary of the 
Interior ; also, many new and unsolved questions of law and 
policy have arisen • * •. It will be increasingly important. 
as organization takes effect among the tribes, that the Indian 
Office shall deviRe a new practice in Indian administration. The 
temptation will be great, on occasion. to make decisions in Wash
ington on matters which, when referred to the Office or the 
Department for decision, should be returned to the point of ori'lin 
for local ::~ction. With the best intentions in the world, the Office 
can in effect fnsten a blight upon local self-government before it 
is ever an established fact. (P. 164.) 

~50 McCaskill, The Cessation of Monopolistic Control of Indians by the 
Indian Office, Indians of the United States, contributions by the delega
tion of the United States First Inter-American Conference on Indian 
Life, Patzcuaro, Mexico, Office of Indian Affairs (April 1940), p. 69. 

3lll Harold L. Ickes wrote in 1929: "There has been no more shameful 
page in our whole history than our treatment of the American Indians." 
Federal Senate & Indian Affairs (1930), 24 Ill. L. Rev. 570, 577. The 
attitude of some public officials and employees is exemplified by the 
cruel treatment of Indian children at some of the Indian schools; 
Schmechbier, op. cit., pp. 71-76. Meriam, The Problem of Indian 
Administration (1928), pp. 332-333, 779 ; and such educational policies 
as the forcible removal of children from their families to distant board
ing schools; id., 373-579. See also Chapter 12, sec. 2; Harsha, Law 
for the Indians (1882), 134 N. A. Rev. 272, 275, and In re Lelah-Puc-Ka
Ohee, 98 Fed. 429 (D. C. N.D. Iowa, 1899). 

aM See Chapter 2. sec. 2. 
w!l., 33 C. Cls. 308, 317 (1898). 

of the surrender of Dull Knife's band, the last of the Northern 
Cheyennes to make peace, the court said : 

After a year of sickness, misery, and bitterness in the 
Indian Territory, and repeated prayers to be taken back 
to the country where their children could live, 320 of 
them, in September, 1878, broke away from the reserva
tion. Dull Knife and Little Wolf were the leaders of 
this escaping party, which consisted of their bands. 

They were pursued and overtaken. A parley ensued 
in which Little Wolf, whom Captain Bourke charactE!r
izes as "one of the bravest in fights where all were 
brave," said, "We do not want to fight you, but we will 
not go back." The troops instantly fired upon the Olley
ennes and a new Indian war began. 

That volley was one of the many mistakes, military 
and civil, which have been the fatality of our Indian 
administration, for the officer who ordered it thereby in
stituted an Indian war, and at the same instant turned 
hostile savnges loose upon the unprotected homes C1f the 
frontier and their unwarned, unsuspecting inmates. 
(P. 321.) 

After fierce fighting the Cheyenne surrendered and forty-nine 
men, :fifty-one women and forty-eight children were carried 
aR prisoners of war to Fort Robinson. 

The court cootinued : 

* * * Dull Knife and his band were carried to Fort 
Robinson. There they persistently refused to return to 
the reservation and were kept in close custody. In 
January, 1879, orders from the Interior Department ar
rived at Fort Robinson peremptorily directing the com
manding officer to remove them to the reservation. On 
the 3d of January, 1879, the Indians were told ":>f this, 
and on the next day gave, through Wild Hog, their 
spokesman, their unequivocal answer, "We will die, but 
we will not go back." 

The commanding officer apparently shrunk from shoot
ing them down ; removing them meant nothing short of 
that, or of actually carrying each one forcibly to the de
tested place from which they had escaped. The military 
authorities therefore resorted to the means for subduing 
the Cheyennes by which a former generation of animal 
tamers subdued. wild beasts. In the midst of the dreadful 
winter, with the thermometer 40° helow zero, the Indians, 
including the women and children, were kept for five 
days and nights without food or fuel, and for three 
days without water. At the end of that time they broke 
out of the barracks in which they were confined and 

aM 32 C. Cis. 1, 13 (1896). 
••33 c. Cis. 317 (1898). 
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rushed forth into the night. The troops pursued, firing 
upon them as upon enemies in war ; those who escaped the 
sword perished in the storm. Twelve days later the pur
suing cavalry came upon the remnant of the band in a 
ravine 50 miles from Fort Robinson. "The troops encir
cled the Indians, leaving no possible avenue of escape." 
The Indians fired on them, killing a lieutenant and two 
privates. The troops advanced; "the Indians, then 
without ammunition, rushed in desperation toward the 
troops with their hunting knives in band; but before 
they bad advanced many paces a volley was discharged 
by the troops and all was over." '·The bodies of 24 In
dians were found in the ravin~17 bucks, 5 squaws, and 
2 papooses." Nine prisoners were taken-1 wounded man, 
and 8 women, 5 of whom were wounded. The officer in 
command unconsciously wrote the epitaph of the slain in 
his dispatch announcing the result: "The Cheyennes 
fought with extraordinary courage and firmness, and re
fused all terms but dea1-h." The final result of the last 
Cheyenne war was, that of the 320 who broke away in 
September, 7 wounded Cheyennes were sent back to the 
reservation. ( Pp. 322-323.) 

Although there never was any statutory authority for confin
ing Indians on reservations, administrators relied upon the 
magic solving word "wardship" to justify the assertion of such 
authority. Thus the statement on "Policy and Administration 
of Indian Affairs" which ap~ars in the "Report on Indians 
Taxed and Not Taxed, at the Eleventh Census, 1890" declares: 

The Indian not being considered a citizen of the United 
States, but a ward of the nation, he can not even leave 
the reservation without permission.355

" 

It is now recognized that there is no legal authority for 
confining any Indian within a reservation. 

B. REMEDIES 

The courts have pointed to two ways in which an Indian may 
meet injustices directed at him as an Indian. One way is to 
give up the status that subjects him to oppression: If he is a 
member of an oppressed tribe, he may give up his citizenship in 
that tribe. The other way is to attack the oppressive measure 

If special legislation governing Indians refers to a racial 
group,367 there is no way in which the individual Indian can 
avoid the impact of such Jaws. If, on the other hand, as we 
have elsewhere suggested,358 such laws refer primarily to per
sans having a certain social or political status, then, presum
ably, the oppressed Indian, by changing that status, can escape 
the force of such legislation. 

This issue never has been squarely before the United States 
Supreme Court, but the viewpoint here put forward is con
firmed by the only statement the Supreme Court has made upon 
the question, the dictum of the majarity opinion in the Dred 
Scott Case: 

* * * if an individual should leave his nation or tribe, 
and take up his abode among the white population, he 
would be entitled to all the rights and privileges which 
would belong to an emigrant from any other foreign 
people.369 

There is ane federal case which squarely raised the question 
\Vhether Indians can avoid oppression at the hands of the 
Federal Government by renouncing their allegiance to their tribe 
and abandoning the reservation assigned to their use. 

The case of United States ex rel. Standing Bear v. O'roolc 8110 

arose out of an attempt of a band of Ponca Indians led by Chief 
Standing Bear to escape from a reservation in Indian Terri
tory to which they had been removed by the Interior Department. 
After a few months on their new reservation they succeeded in 
escaping to Nebraska, where they took up a residence with 
friendly Omaha Indians. Brigadier General Crook, Commander 
of the Military Department of the Platte, was ordered to arrest 
Standing Bear and his followers and to return them to the 
Ponca Reservation in Indian Territory. Standing near man
aged to secure attorneys, who sued out a writ of habeas corpus 
against General Crook. The principal ground of the writ was 
the claim that Standing Bear and his followers had renounced 
their membership in the Ponca tribe. Since they were no 
longer members of the tribe, it was argued that neither the In
terior Department nor the United States Army could force these 

itself. Indians to live upon the Ponca Reservation. 
The former alternative is based upon the individual right of The issue of fact was thus formulated by the court, per 

expatriation. The latter is based upon the right of a racial Dundy, J.: 
minority to be immune from racial discrimination. This latter It js claimed upon the one side, and denied upon the 
right our Indian population shares with every other minority other, that the relators had withdrawn and severed, for all 
group in the United States, and since all the minority group:s time, their connection with the tribe to which they be-

longed; and upon this point alone was there any testi-
that have reason to fear discriminatory legislation make up mony produced by either party hereto. ao1 (P. 696.) 
together a great majority of our population, the asserted right 
to be immune from racial discrimination lies at the heart of our On the jssue of fact the court found as follows: 

democratic institutions. 
(1) The right of expatriation.858-0ppression against a racial 

minority is more terrible than most other forms of oppression, 
because there is no escape from one's race. The victim of 
economic oppression may be buoyed up in the struggle by the 
hope that he can improve his economic status. The victim of 
religious oppression may embrace the religion of his oppressors. 
The victim of political oppression may change his political 
affiliation. But the victim of racial persecution cannot change 
his race. For these victims there is no sanctuary and no 
escape. 

35Sa H. R. Misc. Doc. No. 340, 52d Cong., 1st sess., pt. 15 (1894), p. 68. 
lllls Expatriation is the voluntary act of changing one's allegiance 

from one country to another. In Indian law it connotes the giving 
up of membership in a tribe. On the general subject of expatriation 
see 3 Moore International Law Digest (1906), pp. 552-735; Hunt, 
The American Passport (1898), pp. 127-144; Moore, American Diplo
macy (1918), c. VII. 

Standing Bear, the principal witness, states that out 
of five hundred and eighty-one Indians who went from the 
reservation in Dakota to the Indian Territory, one hun
dred and fifty-eight died within a year or so, and a great 
proportion of the others were sick and disabled, caused. 

llll7 The thesis that our law governing Indians is "racial law" is 
defended by Heinrich Krieger, of the Notgem~inschaft der Deutschen 
Wissenschaft, in an article, Principles of the Indian Law and the 
Act of June 18, 1934 (1935), 3 Geo. Wash. L. Rev. 279 (announced 
as part of a dissertation on "American Racial Law") . 

us See Chapter 14, sec. 1. 
859 Dred Scott v. Sandford, 19 How. 393, 404 ( 1856). A tribal 

council cannot prevent a member from expatriating himself. Memo. 
Sol. I. D., March 19, 1938. 

noo 25 Fed. Cas. No 14891 (C. C. Nebr. 1879). See Canfield, The 
Legal Position of the I~dian (1881), 15 Am. L. Rev. 21, 33. Of. The N e~ 
York Indians v. United States, 40 C. Cls. 448, 459 (1905), and United 
States v . Earl, 17 Fed. 75 (C. C. Ore. 1883), holding that an Indian who 
absented himself from the reservation to obtain liquor, did not expatriate 
himself. 

381 Ibid., p. 696. United States e0 reZ. Standing Bear v. Oroo'k, supra. 
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in a great measure, no doubt, from change of climate; 
and to save himself and the survivors of his wasted family, 
and the feeble remnants of his little band of followers, he 
determined to leave the Indian Territory and return to 
his old home, where, to use his own language, "he might 
live and die in peace, and be buried with his fathers." He 
also states that he informed the agent of their final pur
pose to leave, never to return, and that he and his fol
lowers had finally, fully, and forever severed his and 
their connection with the Ponca tribe of Indians, and 
had resolved to disband as a tribe, or band, of Indians, 
and to cut loose from the government, go to work, become 
self-sustaining, and adopt the habits and customs of a 
higher civilization. To accomplish what would seem to 
be a desirable and laudable purpose, all who were able 
so to do went to work to earn a living. The Omaha In
dians, who speak the same language, and with whom 
many of the Poncas have long continued to intermarry, 
gave them employment and ground to cultivate, so as 
to make them self-sustaining. And it was when at the 
Omaha reservation, and when thus employed, that they 
were arrested by order of the government, for the purpose 
of being taken back to the Indian Territory. They claim 
to be unable to see the justice, or reason, or wisdom, or 
necessity, of removing them by force from their own 
natiYe plains and blood relations to a far-off country, 
in which they can see little but new-made graves open
ing for their reception. The land from which they fled 
in fear has no attractions for them. The love of home 
and natiye land was strong enough in the minds of these 
people to induce them to brave every peril to return and 
live and die where they had been reared. The bones of the 
dead son of Standing Bear were not to repose in the 
land they hoped to be leaving forever, but were carefully 
preserved and protected, and formed a part of what was 
to them a melancholy procession homeward. * * * 
( Pp. 698, 699.) 

In view of the foregoing facts the court reached the conclu-
sion that the Indian relators 

* * * did all they could to separate themselves from 
their tribe and to sever their tribal relations, for the pur
pose of becoming self-sustaining and living without sup
port from the government. This being so, it presents the 
question as to whether or not an Indian can withdraw 
from his tribe, sever his tribal relation therewith, and 
terminate his allegiance thereto, for the purpose of mak
ing an independent living and adopting our own civiliza
tion. 

If Indian tribes are to be regarded and treated as 
separate but dependent nations, there can be no serious 
difficulty about the question. If they are not to be re
garded and treated as separate, dependent nations, then 
no allegiance is owing from an individual Indian to his 
tribe, and he could, therefore, withdraw therefrom at 
any time. Tbe question of expatriation has engaged the 
attention of our government from the time of its very 
foundation. Many heated discussions have been canied 
on ·between our own and foreign governments on this 
great question, until diplomacy has triumphantly secured 
the right to every person found within our jurisdiction. 
This right has always been claimed and admitted by our 
government, and it is now no longer an open question. 
It can make but little difference, then, whether we accord 
to the Indian tribes a national character or not, as in 
either case I think the individual Indian possesses the clear 
and God-given right to withdraw from his tribe and for
ever 1ive away from it, as though it had no further exist
ence. If the right of expatriation was open to doubt in 
this country d9wn to the year 186,8, certainly since that 
time no sort of question as to the right can now exist. On 
the 27th of July of that year congress passed an act now 
appearing as section 1999 of the Revised Statutes, ~hich 
declares that: "Whereas, the right of expatriation is a 
natural and inherent right of all people, indispensable to 
the enjoyment of the rights of life, liberty, and the pur
suit of happiness; and, whereas, in the recognition of this 
principle the government has freely received emigrants 
from all nations, and invested them with the rights of 
citizenship. * * * Therefore, any declaration, instruc-

tion, opinion, order, or decision of any officer of the United 
States which denies, restricts, impairs, or questions the 
right of expatriation, is declared inconsistent with the 
fundamental principles of the republic." 

This declaration must forever settle the question until 
it is reopened by other legislation u.Don the same subject. 
(P. 699.) 

The. federal court, in granting a writ of habeas corpus to 
Standing Bear against General Crook, established a precedent 
which many Indians since Standing Bear have followed, and 
which many administrators since General Crook have recog
nized. j In the closing decades of the nineteenth century and 
aown to very recent times, the trend of legislation and of ad
ministration with respect to Indian affairs was to decrease the 
area of tribal land and the authority of tribal councils, to 
multiply the restrictions upon the use that Indian tribes might 
make of their remaining property, and to break down tribal 
governments, tribal customs, and tribal social life. But always 
one door to freedom was left open: the individual Indian might 
accept an allotment of land, have the restrictions upon his land 
tenure removed, adopt "the habits of civilized life," abandon 
his tribal relations, attain citizenship, and thus achieve freedom 
from the oppression of Indian Bureau control. This was the 
way in which the Indian Bureau was to dissolve the Indian prob
lem. The more intolerable the oppression of the Bureau upon 
the life of the tribe, the more successful was the Bureau in 
achieving its objective. The year's quota of spiritual refugees 
from the tribal life was, on each reservation, the criterion of 
the Indian superintendent's success.362 It did not matter much 
that those who grasped at freedom through renunciation of 
tribal relations and federal property frequently reached their 
goal broken in spirit and swindled of their lands. To many 
Indians, as well as to many Indian administrators, this was an 
advance from serfdom to freedom, from barbarism to civilization. 

The right of expatriation established by the Standing Bear 
case remains a significant human right, even where Indian tribes 
are actually moving in an organized way toward the ideal of 
freedom from Indian Bureau supervision. The right of expatria
tion is an answer not only to federal oppression but to tribal 
oppression as well. It would be remarkable if the development 
of Indian self-government failed to give rise to dissatisfied indi
viduals and minority groups who considered their tribal status a 
misfortune. History shows that nations lose in strength when 
they seek to prevent such unwilling subjects from renouncing 
aJlegiance. 

(2) Antidiscrimination statutes and treaties.-Against the 
somber background of discriminatory state and federal stat
utes, administrative oppression, and public discrimination, 
prejudice and unfair treatment, stand treaties, state and federal 
statutes and administrative rulings prohibiting discrimination 
against Indians or any races.aea 

Treaties ceding Louisiana, New Mexico, and Alaska to the 
United States contained guarantees of civil liberties to all the 
inhabitants of the ceded territory. Later, federal statutes pro
vided for equality of treatment between Indians and whites. 
Many recent statutes prohibit discrimination against the Indians 
or against any races. 

(a) Federal statutes affecting Indians only.-The Act of March 
3, 1855,364 granting bounty lands to soldiers, provided that 
Indians shall be granted lands on the same terms as white men. 
Recent statutes appropriating money or ceding land from a reser
vation for school purposes, often contain a condition that the 

sm See Chapter 2, sec. 2. 
363 On legislative attempts to eliminate racial and religious discrimi

nation, see 39 Col. L. Rev. 986 (1939). 
164 Sec. 7, 10 Stat. 701, 702. 
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schools shall be available to Indian children on an equality with 
white children.885 

(b) Federal statutes affecting all ra~es.-Civil-rights laws 
protect Indians as well as other races against various forms of 
governmental and public discrimination.886 Some recent laws 
expressly prohibit discrimination against any races. An excel
lent illustration is a clause in section 8 of the Act of June 28, 
1937,387 establishing the Civilian Conservation Corps, which pro
vides: " * * * no person shall be excluded on account of 
race, color, or creed." A frequent provision is a condition in 
grants of land to the state that its institutions shall be open to 
all races.868 

Other statutes which do not contain express guarantees of 
equality, have been administratively interpreted to prohibit dis
crimination against Indians. A recent administrative ruling of 
this kind by the Solicitor of the Department of Agriculture on 
February 17, 1937, declared unlawful the exclusion of Indians 
and Indian lands from soil conservation benefit payments.* 

(c) State statutes affecting aU races.-Over one-third of the 
states have enacted civil rights statutes prohibiting various 
kinds of racial discrimination.870 

(d) Treaties affecting all races.-The civil liberties of the In
dians of the Territories of Louisiana and New Mexico and the 
Alaskan natives were protected by treaty guarantees until they 
became citizens. 

Article 3 of the Treaty of April30, 1803,371 whereby the United 
• states purchased the Territory of Louisiana from the French 
Republic, provides : 

The inhabitants of the ceded territory shall be incor
porated in the Union of the United States, and admitted 

ae5 Act of August 21, 1916, 39 Stat. 524 (City of Flandreau, S. D.) ; 
Act of May 31, 1918, 40 Stat. 592 (Fort Hall Indian Reservation) ; Act 
of January 7, 1919, 40 Stat. 1053; Act of April 1, 1920, 41 Stat. 549 
(Blackfeet) ; Act of June 4, 1920, 41 Stat. 751 (Crow) ; Act of March 
3, 1921, 41 Stat. 1355 (Fort Belknap) ; Act of May 15, 1930, 46 Stat. 
334 (Blackfeet) ; Act of February 14, 1931, 46 Stat. 1105 (Klamath) ; 
ACt of February 14, 1931. 46 Stat. 1106 (Fort P eck) ; Act of June 7, 
1935, c. 188, 49 Stat. 327; Act of June 7, 1935, 49 Stat. 330; Act of 
June 7, 1935, c. 198, 49 Stat. 331; Act of June 7, 1935, c. 199, 49 Stat. 
331. 

866 Sec. 1 of the Act of April 20, 1871, 17 Stat. 13, provides for recov
ery in tort against any person depriving another person of civil rights 
guaranteed by the Constitution and laws. Other federal statutes pro
tecting civil rights include Act of May 31, 1870, sec. 1, 16 Stat. 140, 
R. S. § 629, 2004; Act of March 4, 1909, sees. 19-20, 35 Stat. 1088, 
1092. 

367 50 Stat. 319, 320, extended until July 1, 1943, by Act of August 7, 
1939, 53 Stat. 1253, 16 U. S. C. 584a. The original law creating a 
temporary Civilian Conservation Corps contains a similar provision, 
Act of March 31, 1933, c. 17, sec. 1, 48 Stat. 22, 23. 

368 Act of February 19, 1934, 48 Stat. 353 ; Act of May 21, 1934, 48 
Stat. 786. And ct. Act of October 1, 1890, sec. 10, 26 Stat. 655 (Indian 
Territory), R. S. § 2434. 

38o See Chapter 15, sec. 10, fn. 511. 
117o Colorado: Statutes Annotated (1935), c. 35; Connecticut: Supple

ment to General Statutes (1935), c. 319, sec. 1676c; General Statutes 
(Revision of 1930), c. 323, sec. 6065-6066; Illinois: Revised Statutes 
{1939), c. 38, sec. 125-128; Indiana: Burns Annotated Statutes (1933) 

sec. 10- 901, 10-902; Iowa: Code (1939), c. 602, sec. 13251-13252; 
Kansas: General Statutes (1935), c. 21, sec. 2424-2425; Louisiana: 
Dart's General Statutes (1939), title 13, sec. 1070-1073; Massachusetts: 
Acts and Resolves (1933), c. 117, (1934), c. 138; Michigan: Compiled 
Laws (1929), sec. 16809- 16811; Minnesota: Mason's Minnesota Stat
utes (1927), c. 55, sec. 7321 ; Nebraska: Compiled Statutes (1929), r. 
23, sec. 101-102; New Jersey: Revised Statutes (1937), title 10, c. 1, 
sec. 1-9; New York: Thompson's Laws of New York (1939), sec, 40, 
amended c. 810, Laws of 1939, and sec. 40a, 41 and 42 ; Ohio : Throck
morton's Ohio Code Annotated (Baldwin's) (1936), sec. 12940-12942 ; 
Pennsylvania: Laws of Pennsylvania (1935), Act No. 132; Rhode Is
land: General Laws (1938), c. 606, sec. 28; Washington: Remington's 
Revised Statutes (1932), title 14, c. 10, sec. 2686; Wisconsin : Statutes 
(1937), sec. 340.75. 

m 8 Stat. 200, 202. 

as soon as possible, according to the principles of the Fed
eral constitution, to the enjoyment of all the rights, ad
vantages and imunities of citizens of the United States; 
and in the mean time they shall be maintained and pro
tected in the free enjoyment of their liberty, property, and 
the religion which they profess. 

A provision along the same lines is containe·d in the treaties 
whereby the Territories of New Mexico 372 and Alaska 373 were 
ceded to the United States. 

(3) Constitutional protection.-The right of the Indian to be 
immune from racial discrimination by Government officials is 
protected by the Fifth, Fourteenth, and Fifteenth Amendments 
of the United States Constitution.37

' 

Although the Fourteenth and Fifteenth Amendments were 
primarily passed to protect the Negroes, they have been success
fully invoked to protect the civil liberties of other races. 

While the reasons for discrimination against Indians include 
economic competition and ignorance, the exemption of some of 
the Indians from property taxation perhaps constitutes the 
most common avowed reason for this discrimination.375 Ob
viously this argument is inapplicable to the many Indians who 
do not possess exempt property .876 

It is also probably invalid as to other Indians. Until recently 
state and federal officials were exempt from the income tax of 
the federal and state governments respectively. The possession 
of tax-exempt securities has never been considered a justifica
tion for denying a wealthy citizen possessing such securities the 
right to vote . 

Another justification for discrimination, the grant of special 
federal benefits to the Indians, sometimes springs from the 
erroneous impression that the Government supports most Indians. 
The majority of the Indian population supports itself and does 
not receive direct and continuous federal dole.377 This argument 
is clearly invalid in so far as it is applied to discrimination 
against political rights, unless it be applied equally to non-Indian 
beneficiaries of federal subsidies such as shipowners, farmers, 
beneficiaries of tariffs, and relief recipients. On the other hand, 
it may be argued with some force that special Government assist
ance and facilities rendered tribal Indians may give legal validity 
to a state law or regulation discriminating against such Indians 
in the dispensing of similar state benefits and services. 

Indians, like other races, are constitutionally protected against 
legislative or administrative discrimination because of color or 
race.378 In a leading early case, St1·auder v. West Virginia, 379 

the Supreme Court of the United States, in discussing the 
Fourteenth Amendment, said : 

* * * The words of the amendment, it is true, are pro
hibitory, but they contain a necessary implication of a 

872 Treaty of Guadalupe Hidalgo, signed February 2, 1848, 9 Stat. 922. 
a1a Art. 3, 15 Stat. 539. See Chapter 21, sec. 3, for the text of this 

article. 
87' F. S. Cohen, Indian Rights and the Federal Courts (1940), 24 

Minn. L. Rev. 145, 191. 
375 See Usher, Pan Americanism (1915), p. 296. 
376 It is estimated that approximately 100,000 Indians are totally 

landless and in many cases homeless. Indian Land Tenure, Economic 
Status, and Popuiation Trends, Part X of the Supplementary Report of 
the Land Planning Committee to the National Resources Board {1935), 
p. 2. 

377 Indian Land Tenure, Economic Status, and Population Trends, 
Part X of the Supplementary Report of the Land Planning Commit tee 
to the National Resources Board (1935), pp. 2, 11. 

m 45 Yale L. J. 1296 (1936). 
mtoo U. S. 303 (1879). Also see Ni~JJO'fll v. Herndon, 273 U. S. 536 

(1927) ; and see sec. 3, supra. The Court In Bttchanan v. Warley, 245 
U. S. 60 (1917), said that while a principal purpose of the Fourteenth 
Amendment "was to protect persons of color, the broad language used 
was deemed sufficient to protect all persons, white and black, against 
discriminatory legislation by the States. This is now the settled law." 
(P. 76.) 
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California, who had never lived in tribal relations with any 
tribe of Indians, nor owed or acknowledged allegiance or fealty 
of any kind to any tribe or "nation" of Indians, nor lived on an 
Indian reservation. A law of California declared that the g_ov
erning body of the public school could exclude Indian children 
from attending, provided the United States Government main
tained a school for Indians within the school district. Refused 
admission, she sought a writ of mandamus to compel the board 

In this case the court held that discrimination by any state 
to admit her. The Supreme Court of California granted the 

positive immunity, or right, most valuable to the colored 
race,-the right to exemption from unfriendly legislation 
against them distincti,·ely as colored,-exemption :from 
legal discriminations, implying inferiority in civil society, 
lessening the security of their enjoyment of the rights 
which others enjoy, and discriminations which arc steps 
towards reducing them to the condition of a subject race. 
(Pp. 307-308.) * * * Its aim was against discrimina
tion because of race or color. * * * (P. 310.) 

agency in selection for jury service because of race is a denial of writ and held that the law violated the state and federal con
equal protection of law. The court has subsequently reaffirmed 
this doctrine in many cases, usually involving a Negro, the most 
recent being Norris v. Alabama 380 and Hale v. Kentucky.381 

While segregation per se is not held to be discriminatory,382 

the facilities offered must be substantially equal. This doctrine 
was reenunciated in the case of Misso~tri ex 'rel. Gaines v. Oan
ada.383 The petitioner Gaines, a Negro, was granted a writ of 
mandamus compelling the board of curators of the University 
of Missouri to admit him to the law school of the university. 
The qualifications of Gaines for admission, apart from race, were 
admitted. In holding that this discrimination constituted a 
denial of the Negro's constitutional right, Chief Justice Hughes, 
speaking for the majority of the court, said : 

* * * The basic consideration is * * * what 
opportunities Missouri itself furnishes to white students 
and denies to negroes solely upon the ground of color. 
The admissibility of laws separating the races in the 
enjoyment of privileges afforded by the State rests wholly 
upon the equality of the privileges which the laws give 
to the separated groups within the State. The question 
here is not of a duty of the State to supply legal training, 
or of the quality of the training which it does supply, but 
of its duty when it provides such training to furnish it to 
the residents of the State upon the basis of an equality of 
right. By the operation of the laws of Missouri a privi
lege has been created for white law students which is 
denied to negroes by reason of their race. The white 
:r-€\sident is afforded legal education within the State; the 
negro resident having the same qualifications is refused 
it there and must go outside the State to obtain it. That 
is a denial of the equality of legal right to the enjoyment 
of the privilege which the State has set up, and the provi
sion for the payment of tuition fees in another State does 
not remove the discrimination. (Pp. 349--350.) 

As in the case of the Negro,3
"' one of the principal battle

grounds regarding discrimination against the Indian is exclusion 
from public schools. The only case which has squarely consid
ered the Indian's right to state education held that the Four
teenth Amendment requires a state to grant equal educational 
opportunities to persons of the Indian race.3

SG 

In 1924 admittance to a state public school was sought by Alice 
Piper, a full-blooded Indian, a citizen of the United States and of 

380 294 u. s. 587 (1933). 
381303 U. S. 613 (1938). On discrimination in housing, see Buchanan 

v. Warley, 245 U. S. 60 (1917), and Ha·rmon v. Tyler, 273 U. S. 668 
(1.927). On barring Negroes from party primaries, see Nixon v. Herndon, 
273 U.S. 536 (1927). Also see Yick Wo v. 'Hoplcins, 118 U. S. 356 (1886) 
and the Slaughter-House Oases, 16 Wall. 36 (1872). On discrimination 
against voting, see sec. 3, supra. 

382 Plessy v. Ferguson, 163 U. S. 537, 544 (1896) ; McCabe v. Atchison, 
T. & S. F. Ry Co., 235 U. S. 151., 160 (1914); Gong Lum v. Rice, 275 
U. S. 78, 85, 86 (1927). Of. Oumm.ing v. Board of Education, 175 U. S. 
528, 544, 545 ( 1899) . 

ssa 305 U. S. 337 (1938). 
384 The Courts and the Negro Separate School (1935), 4 Journal of 

Negro Education, pp. 289 et seq., especially pp. 351-441. 
ass Piper v. Big Pine School Dist. of Inyo County, 193 Cal. 664, 226 

Pac. 926 (1924). For a subsequent law permitting the segregation of 
Indians, see Cal. School Laws, 1931, Div. III, c. 1, Art. 1, sec. 3.3-3.4, 
repealed by Act of June 15, 1935 ; Session Laws 1935, pp. 1562-1563. 
Also see Delaware Session Laws of 1935, Act of April 15, 1935, p. 700. 

stitutions, saying: 

The privilege of receiving an education at the expense of 
the state is not one belonging to those upon whom it is 
conferred as citizens of the United States. The federal 
Constitution does not provide for any general system of 
education to be conducted and controlled by the national 
government. It is distinctly a state affair. * * * But 
the denial to children whose parents, as well as themselves, 
are citizens of the United States and of this state, admit
tance to the common Echools solely because of color or 
racial differences without having made provision for their 
education equal in all respects to that afforded perso11s 
of any other race or color, is a violation of the provisions 
of the Fourteenth Amendment of the Constitution of the 
United States • * *.386 (Pp. 928--929.) 

The following dicta in the Piper case indicate that, as in the 
case of Negroes, state laws segregating Indian pupils from white 
pupils are constitutional so long as there is no disparity between 
the educational advantages offered to both races. The California 
Supreme Court said : • 

The establishment by the state of separate schools for 
Indians, as provided by the statute, does not offend against 
either the federal or state Constitutions. Questions of 
racial differences have arisen in various forms in the 
several states of the Union and it is now finally settled 
that it is not in violation of the organic law of the state 
or nation, under the authority of a statute so providing, to 
require Indian children or others in whom racial differ
CDces exist, to attend separate schools, provided such 
school~ are eqnal in every substantial respect with those 
furnished for children of the white race. "Equality, and 
not identity of privileges and rights, is what is guaranteed 
to the citizen." 887 

Since the Piper case dealt with an Indian who was not a 
member of any tribe, the scope of the decision is not entirely 
certain. 

Indian children are entitled to state educational benefits 
financed by federal grants-in-aid with the proviso that there 
shall be no discrimination against Indian children.888 A federal 
statute disposing of Indian lands upon which schools are to be 
established may provide that Indian children shall be allowed 
to attend the schools.889 

386 Piper v. Big Pine School Dist. of Inyo County, 193 Cal. 664, 226 
Pac. 926, 928-929 (1924). Also see Cra.wfodJ v. District School Board 
tor School Dist. No. '1, 68 Ore. 388, 137 Pac. 217, 219 (1913), wherein the 
court said: 

The facts stated in the amended ·writ show prima facie that 
the petitioner's children were entitled to be admitted as pupils 
of said school district No. 7, and to receive instructions therein 
in all respects as the white children. The.v and their parents 
are citizens of the United States and of the State of Oregon, and 
reside in said school district. They are not members of any 
Indian tribe, and they conform to the customs and habits of 
<'ivilization. These children are half white, and their rights 
are the same as they would be if they were wholly white. 

387 Piper v. Big Pine School Dist. of Inyo 'County, 193 Cal. 664, 226 
Pac. 926, 929 (1924). See also McMillan v. School Committee, 107 N. C. 
609, 12 S. E. 330 (1890). For construction of legislative intent in this 
respect, see Ammons v. School District No. 5, 7 R. I. 596 (1864). 

388 Act of June 15, 1938, 52 Stat. 685, is typical in this regard. 
889 A typical provision is ((Provided, That said school shall be conducted 

for both white and Indian children without discrimination." Act of 
June 15, 1938, 52 Stat. 685 ; also see Chapter 12, sec. 2. 
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Many important prohibitions, including the Bill of Rights 8~0 The proYisions of the Federal Constitution protecting personal 
of the Federal Constitution, are limitations only on the power liberty and property rights do not apply to tribal action.8~ In 
of the Federal Government. Other provisions limit the activ- Talton v. Mayes,S95 the court held that the Fifth Amendment of 
ities of state governments only,as1 or of the federal and state gov- the Federal Constitution, requiring indictment by a grand jury 
ernments,

392 
and hence are inapplicable to Indian tribes, which in most infamous crimes, does not apply to the acts of a tribal 

are not creatures of either the federal or state governments.393 government. 

390 Amendments 1 to 10 inclusive. 
391 Articles 13 and 14. 
sw Amendment 19. 
a93 Talton v. Mayes, 163 U. S. 376 (1896), and Of. Patterson v. Council 

of Seneca Nation, 245 N. Y. 433, 157 N. E. 734 (1927) ; Worcester v. 
Gem·gia, 6 Pet. 515 (1832) ; United States 'V. Kagama, 118 U. S. 375 

I 
(1886); Turner v. United States, 248 U. S. 354 (1919), aff'g 51 C. Cis. 
125 (1916); and Rot! v. Burney, 168 U. S. 218, 222 (1897). 

394 Op. Sol. I. D., M.27810, October 23, 1934 ; Op. Sol. I. D., M.27810, 
December 13, 1934. See Chapter 7, sec. 2. 

39S163 U. S. 376 (1896), discussed in Memo. Sol. I. D., August 8, 1938. 

SECTION 11. THE STATUS OF FREEDMEN AND SLAVES 

Although a minority race treated as inferiors, some of the 
members of the southern tribes, especially the plantation owners 
of mixed breed, possessed slaves.300 Among some of the tribes, 
particularly the Choctaws, Chickasaws, and Seminoles, the 
sla-ves and freedmen 897 ·numbered from one-fourth to one-third 
of the population.Ms 

The agents with the Cherokees, Choctaws, Chickasaws, and 
Creeks went over to the Confederacy.399 .After the Union troops 
withdrew despite treaty obligations to protect them,400 their 
friendship was cultivated by Albert Pike acting for the Confed
erate State Department because of the strategic importance of 
the Indian country from a military and economic view.401 The 
success of the southern troops in Arkansas aided his diplomacy.402 

Although many of their members remained loyal to the Union 
and in consequence suffered great privation/03 most of the south
ern tribes supported the Confederacy/()4, largely because of 
economic considerations. 

Influenced by the Emancipation Proclamation, the Cherokee 
Nation, when severing its connection with the Confederacy, 

396"The Act of July 30, 1852, c. 76, 10 Stat. 734, authorized repayment 
to legal representatives of a general of Georgia for purchasing captured 
slaves from Creek warriors while these warriors were serving the United 
States against the Seminole Indians in Florida. 

397 The freedmen were persons of African descent embracing free slaves 
and their descendants who had been admitted to the rights of citizens. 
Goat v. United States, 224 U. S. 458 (1912). See Abel, The Slaveholding 
Indians, vol. 3, p. 269 et seq. 

3os Sen. Ex. Doc. No. 71, 41st Cong., 2d sess., vol. 2, p. 3, March 24, 
1870 ; Goat v. United States, 224 U. S. 458, 462 (1912). Reports of 
the Dawes Commission, p. 13 (1898). The earliest reference to slaves 
was found in the Treaty of September 17, 1778, with the Delawares, 
Art. 4, 7 Stat. 13, 14. 

399 Schmecl~:ebier, The Office of Indian Affairs, op. cU., p. 49. The 
Chickasaw Freedmen v. Choctaw Nation and Ch·ickasaw Nation, 193 
U. S. 115, 124 (1904). Part of the Osage, Quapaw, Seminole, and 
Shawnee tribes signed treaties of alliance with the Confederacy on 
October 2 and 4, 1861. The Cherokees signed such a treaty on October 
7, 1861, and on October 28, 1861, adopted a declaration of independence. 
Wardwell, Political History of Cherolree Nation (1938), pp. 132-133, 
139. Also see Op. Sol. I. D., M.27759, January 22, 1935. For a list 
of treaties negotiated by the Confederacy with tbe Indians, see Abel, 
supra, vol. 1 (1915), pp. 157, 158. Their terms are discussed at pp. 
158-180. The Confederacy recognized slavery as a legal institution 
within the Indian country, p. 166. 

400 Abel, vol. 1, supra, pp. 14, 266. 
401 Ibid., p. 14. 
402 Schmeckebier, op. cit., p. 49. 
(03 Ibid. The Cherokees, Creeks, and Seminoles were fairly evenly 

divided. Abel, vol. 1 , supra, pp. 265, 266, vol. 3, supra, pp. 12, 304-306. 
Several appropriation acts authorized the President to expend part of the 
appropriations for the hostile tribes on the loyal members of such tribes, 
who were driven from their homes during the Civil War. Act of July 5, 
1862, 12 Stat. 512, 528 ; Act of March 3, 1863, sec. 3, 12 Stat. 774, 793. 

(04, See The Chickasaw Freedmen, supra, p. 116. 

abolished slavery in February of 1863!011 The exact date when 
the slaves of other Indians were emancipated is doubtful. Some 
contend that they were freed by the Emancipation Proclamation 
prior to the Thirteenth Amendment of the Constitution of the 
United States,406 which prohibits slavery within the United States 
or any place subject to their jurisdiction. Others 401 more ac
curately point out that the Emancipation Proclamation referred 
only to the states and did not extend to the Indian Territory. 
Although it has been suggested that the reasoning in Elk v. 
Wilkins 408 and Jackson v. United States,400 holding that the 
Fourteenth Amendment to the United States Constitution did 
not grant citizenship to the Indians might also be applied in 
interpreting the Thirteenth Amendment,410 it is now established 
that the Thirteenth .Amednment freed the slaves of the United 
States,411 and its incorporated territories,412 of African, Indian, 
or mixed descent.413 

The year following the adoption of the Fourteenth .Amendment 
and 4 months after the end of the Civil War a convention of the 
principal . southern tribes was held at Fort Smith.m Treaties 
were effected with each of the tribes, which provided for peace 
and recognized the abolition of sla-very.41

" 

Treaties containing provisions freeing slaves were also con
summated with several northwestern tribes,.na both before and 
after the Civil War. 

405 Treaty of July 19, 1866, with the Cherokee Nation, Art. 9, 14 Stat. 
799, 801. However, the large slave owners among the Cherokee Nation 
did not recognize this law until the fall of the Confederacy. Wardwell, 
op. cit., pp. 173-174. · 

406 Adopted September 3, 1865. The Chickasaw Freedmen, supra, p. 124. 
See Abel, Vol. 3, supra, p. 269. 

407 Abel, vol. 3, supra, p. 269. 
408112 u. s. 94 (1884). 
4oo 34 c. Cis. 441 (1899). 
410 See Nunn v. Hazelrigg, 216 Fed. 330, 333 (C. C. A. 8, 1914) ; Thomp

son, The Constitution & the Courts (1924), p. 556. 
411 UnUed States v. Choctaw Nation, 38 C. Cis. 558, 566 (1903), aff'd 

sub nom. Chickasaw Freedmen, 193 U. S. 115 (1904). The day before 
the proclamation of the Thirteenth Amendment, the President approved 
thP Joint Resolution of July 27, 1868, 15 Stat. 264, commissioning General 
Sherman to reclaim from peonage women and children of the Navajo 
Indians enslaved in the Indian Territory. 

412 In t·e Sah QuahJ 31 Fed. 327 (D. C. Alaska, 1886) in which the court 
refuS€d to recognize the tribal law of slavery because it contravenes the 
Federal Constitution. 

413 Hodges v. United States, 203 U. S. 1 (1906). 
414 Sen. Ex. Doc., No. 71, supra. 
415 Treaty of March 21, 1866, with the Seminoles, Art. 2, 14 Stat. 755, 

756; Treaty of June 14. 1866, with the Creeks, Art. 2, 14 Stat. 785, 786; 
Treaty of July 19, 1866, with the Cherokee, Art. 9, 14 Stat. 799, 801. 

416 Treaty of January 22, 1855. with the Dwamish and others, Art. 11, 
12 Stat. 927, 929; Treaty of January 26, 1855, with the S'Klallams, 
Art. 12, 12 Stat. 933, 935 ; Treaty of August 12, 1865, with the Snakes, 
Art. 1, 14 Stat. 683. 
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Even before the war there were many freedmen in the Indian 
Territory 417 and considerable intermarriage between Negroes and 
southern Indians.418 Fearful that the emancipation of the slaves 
might cause prejudice against them, the United States Commis
sioners required the adoption of important provisions regarding 
the freedmen in many of the treaties, which included recognitiou 
as citizens, the granting of equal rights with Indians 419 and the 
right to share in tribal funds and property.'120 

The Court of Claims said : 421 

* * * It is impossible to find in the history of the 
Seminoles a trace of hostility towards their slaves or free
men * * *. (P. 464.) 
* * * The wife of Osceola, one of their most noted, 
brave, and celebrated chiefs, was a descendant of a fugi
tive slave, and it was on account of her recapture as a 
fugitive that this intrepid. half-breed chief waged a cruel 

mAbel, vol. 3, supra, p. 272. 
418 Abel, vol. 3, s·upra, p. 23, fn. 14. Even before the Civil War some 

Indians actively opposed slavery. Opposition to slavery was one of the 
main objectives of the Keetowah Society, secret organization of Chero
kees, formed almost a century ago. Memo. Sol. I. D., July 29, 1937. 

419 Cherokee Treaty of July 19, 1866, 14 Stat. 799; Treaty of March 21, 
1866, with the Seminole Nation, Art. 2, 14 Stat. 755, 756, interpreted by 
Seminole Nation v. United States, 78 C. Cis. 455 (1933). 

400 Treaty of March 21, 1866, with the Seminole Nation, Art. 15, 14 
Stat. 755. See Chapter 3, sec. 41. On the subsequent history of these 
provisions, see Chapter 23, sec. 4. 

421 Seminole Nation v. United States, 78 C. Cis. 455 (1933). 

and protracted warfare against the whites * * *. 
(P. 459.) 

The court added : 
An examination of the treaties made immediately after 

the close of the Civil War with the tribes who had entered 
into treaties with the Confederacy, unmistakably discloses 
that the predominant purpose and intent of the Govern
ment as to preexisting slavery was to protect and care for 
the freedmen . . (P. 466.) 

The setting up of the freedmen as worthy of special considera
tion at a time when the Indians were suffering from economic 
dislocation 422 caused increased prejudice and among the Choctaws 
and Chickasaws, a reign of terror.428 

Until the passage of the Citizenship Act, tribal Indians were 
unable to become citizens by the regular naturalization laws, but 
by the Thirteenth Amendment Negroes who were formerly 
slaves could become citizens in this way.424 

Other types of statutes distinguished between Indians and 
freedmen. For example, the prohibition against the execution 
and sale of improvements on Indian lands contained in the Act 
of May 2, 1890,426 is applicable only to .improvements owned liy 
Indians by blood and not Indians by adoption or marriage.'26 

w Abel, vol. 3, su'f)ra, pp, 290-292, 295. 
423 Ibid. p. 273. 
424 Of. United States v. Wildcat, 244 U. S. 111 (1917). 
425 Sec. 31, 26 Stat. 81, 95. 
426 Hampton v. Mays, 4 Ind. T. 503 (1902). 
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SECTION 1. THE NATURE OF INDIVIDUAL RIGHTS IN TRIBAL PROPERTY 1 

The nature of the individual Indian's interest in tribal prop
erty presents one of the most difficult problems in the ~aw of 
Indian property. It is clearly established that where legal or 
equitable title to real or personal property is vested in the tribe 
it is not vested in the individual members thereof, and yet 
these individual members are not entirely without legal or equi
table rights in such property. The right of the individual Indian 
is, in effect, a right of participation similar in some respects to 
the rights of a stockholder in the property of a corporation. 

In analyzing this right of participation, we shall be concerned, 
in the present chapter, with six questions: 

(1) How does the right of participation in tribal property 
resemble, or differ from, other forms of property right? 

(-2) How far is this right of participation limited by the char
acter and extent of the tribal property? 

(3) Who is entitled to participate in tribal property? 
( 4) Under what circumstances, if any, is the individual's 

right of participation transferable? 
(5) What rights of user may the individual participant exer

cise while property remains in tribal status? 
( 6) What rights does the individual enjoy in the distribut,ion 

of tribal property? 
We must recognize that just as the nature of rights of partici

pation in corporate property varies among corporations and 
among various classes of security holders within a single corpo
ration, so the rights of individual Indians in tribal property 
exhibit a wide range of variation, and depend, in the last analy
sis, upon the governmental acts and contractual agreements of 
the Federal Government, the tribe, and the individual Indian 
himself. 

Answers to our questions are to be found primarily in a series 
of statutes and treaties, nearly all of which deal with particular 
tribes. The judicial and administrative decisions in this field 
are, in nearly every case, dependent upon such particular acts 
and treaties. 

Here, even more than in most fields of law, general principles, 
no matter how confidently announced by the highest authorities, 
must be pared down to the facts with which they deal before we 
are entitled to rely upon them. 

1 On the nature of tribal property see Chapter 15. On individual prop
erty see Chapters 10 and 11. 

With this cautionary introduction we turn to our first ques
tion: How does the right of participation in tribal property 
resemble, or differ from, other forms of property right? 

The right of participation in tribal property must be distin
guished, in the first place, from tenancy in common. This dis
tinction is particularly important because a good deal of the 
discussion of tribal property in the decided cases invokes such 
terms as "ownership in common," which is occasionally used to 
mean "tenancy in common." The distinction between tribal 
ownership and tenancy in common may be clearly seen if we 
consider the fractional interest of an Indian in an allotment in 
heirship status where there are so many heirs that every mem
ber of the tribe has a fractional interest, and then consider the 
interest which the same Indian would have in the same lanrl if 
the land belonged to the tribe. In the first case, the individual 
Indian is a tenant in common. He may, under certain circum
stances, obtain a partition of the estate. His consent is, gener
ally, necessary to authorize the leasing of the land. His interest 
in the land is transferable, devisable, and inheritable. In the 
second case, his interest is legally more indirect, although eco
nomically it may be more valuable. He cannot, generally, secure 
partition of the tribal estate. He can act only as a voter in 
the leasing of tribal land. His interest in the tribal property is 
personal and cannot be transferred or inherited, but his heirs, 
if they are members of the tribe, will participate in the tribal 
property in their own right. 

Observing that the Cherokee lands were held in communal 
ownership, the Supreme Court, speaking in the case of The 
Cherokee Trust Funds 2 remarks: 

* * * that does not mean that each member had such 
an interest, as a tenant in common, that he could claim a 
pro rata proportion of the proceeds of sales made of any 
part of them. (P. 308.) 

In the absence of legislation to the contrary, the individual 
Indian has no right as against the tribe to any specific part of 
the tribal property.3 It is often said that the individual has only 

2117 u. s. 288 (1886). 
a Delaware Indians v. Cherokee Nation, 193 U. S. 127 (1904); United 

States v. Chase, 245 U. S. 89 (1917). See McDougal v. McKay, 237 U. S. 
372 (1915); Shulthis v. McDougaZ, 170 Fed. 529 (C. C. A. 8, 1909), app. 
dism. 225 U. S. 561 (1912). 

183 
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a "prospective right" 4 to future income from tribal property in 
which he has no present interest_5 Other terms used to picture 
this right are "an inchoate interest," 8 and a "float." 7 These 
terms aptly characterize the intangible right of the Indian to 
share in tribal property. Until the property loses its t:t:ibal 
character and becomes individualized, his right can be no moJ.·e 
than this, except insofar as federal law, tribal law, or tribal 
custom may give him a more definite right of occupancy in a 
particular tract. In the case of tribal funds, he has, ordinarily, 
no vested right in them until they have been paid over to him 
or have been set over to his credit, perhaps subject to certain 
restrictions.8 In the case of lands, he has no vested right unless 
the land or some designated interest therein has been set aside 
for him either severally or as tenant in common.9 

The statement has often been made that the tribe holds its 
property in trust for its members.10 This stat~ment m11.y be com
pared with the assertion frequently made that corporate prop
erty is held in trust for the stockholders, though, strictly speak
ing, no technical trust relationship exists in either case. 

In speaking of tlie title to the lands of the Creek Nation, the 
court in Shulthis v. McDougal,11 declared: 

The tribal lands belonged to the tribe. The legal title 
stood in the tribe as a political society; but those lands 
were not held by the tribe as the public lands of the United 
States are held by the nation. They constituted the home 
or seat of the tribe. Every member, by virtue of his 
membership in the tribe, was entitled to dwell upon and 
share in the tribal property. It was granted to the tribe 
by the federal government not only as the home of the 
tribe, but as a home for each of th8 members.12 

Indian lands were generally looked upon as a permanent home 
for the Indians. "Considered as such, * * * it was not un
natural or unequal that the vast body of lands not thus speci
fically and personally appropriated should be treated as the com
mon property of the Nation * * *." 13 

That tribal property should be held in common for the benefit 
of the members of the Indian community as a whole was, accord
ing to the Supreme Court in the case of Woodward v. de Graf(en
ried, the principle upon which conveyances o:f land to the Five 

4 Op. Sol. I. D., M.8370, August 15, 1922. 
5 Taylor v. Tayrien, 51 F. 2d 884 (C. C. A. 10, 1931), cert. den. 284 

U. S. 672 (1931). This case involved individual rights in Osage tribal 
minerals. For a discussion of special laws governing Osage tribe see 
Chapter 23, sec. 12. 

8 Taylor v. Tayrien, 51 F. 2d 884 (C. C. A. 10, 1931), cert. den. 284 
u. s. 672 (1931). 

7 MoKee v. Henry, 201 Fed. 74 (C. C. A. 8, 1912); Woodbury v. United 
States, 170 Fed. 302 (C. C. A. 8, 1909). The cases involved rights of an 
enrollee before allotments had been made. In an opinion involving back 
annuity payments, the Solicitor of the Department of the Interior wrote: 
"The members of a tribe have an inherent interest in the tribal lands 
and funds but until segregated by allotment or payment in severalty theY 
remain the common property of the tribe." Op. Sol. . I. D., D. 42071, De
cember 29, 1921. 

11 Funos due Osage as share in royalties and proceeds from sale of land, 
not his until actually paid to him or placed to his credit-Op. Sol. I. D., 
M.8370, August 15, 1922. See Chapter 23, sec. 12B. So long as a judg
ment in favor of a tribe is not prorated among individual members, no 
present or former member has a vested right-Letter of Commissioner 
of Indian Atiairs to Indian Agents, October 9, 1937. 

9 Gritts v. Fisher, 224 U. S. 640 (1912) ; St. Marie v. United States, 24 
F. Supp. 237 (D. C. S.D. Cal.1938), aff'd- F. 2d- (C. C. A. 10, 1940); 
56 I. D. 102 (1937); McKee v. Henry, 201 Fed. 74 (C. C. A. 8, 1912). 

10 Ligon v. Johnston, 164 Fed. 670 (C. C. A. 8, 1908), app. dism. 223 
U. S. 741; Cherokee Nation v. Hitohoook, 187 U. S. 294 (1902). 

11 170 Fed. 529, 533 (C. C. A. 8, 1909), aff'd 225 U. S. 561 (1912). 
12 Also see W. 0. Whitney L ·wmber <~ Grain Co. v. Crabtree, 166 Fed. 738 

(C. C. A. 8, 1908). Title to Creek lands were in nation; occupants had 
no more than possessory rights. 

13 Cherokee Nation v. Journe11oake, 155 U. S. 196, 215 (1894). 

Civilized Tribes were made.14 Treaties often provided that the 
land conveyed to the tribe was to be held in common·1~ 

Likewise certain statutes specify that tribal lands are to be 
held or occupied in common.16 

Indian tribal laws and customs led governments dealing with 
Indian lands to adopt the theory that tribal property was held 
for the common benefit of all.17 The constitution of the Cherokee 
Nation, both as originally adopted in 1839 and as amended in 
1866, declared in section 2, article 1, that the lands of the Chero
kee Nation were to remain the common property of the tribe.18 

In the cn.se of United States v. Charles/9 the court, in refer
ring to the lands occupied by the Tonawanda Band of Seneca 
Indians, stated, "The reservation lands are held in common by 
the tribe, although individual members of the tribe may be in 
possession of a particular tract, and such possession is recog
nized by the tribe." (P. 348.) Many tribal constitutions, 
adopted under the Wheeler-Howard Act/0 provide that all lands 
hitherto unallotted shall be held in the future as tribal prop
erty.n 

Although tribal property is vested in the tribe as an entity, 
rather than in the individual members thereof, each member of 
the tribe may have an interest in the property. 

The nature of the individual member's right in tribal property 
is discussed in Seufert Bros. Co. v. Unitecl States. 22 The court 
quotes the words of an Indian witn<'SS who compared a river in 
which there was a common right to fish to a "great table where 
all the Indians came to partake." (P. 197.) 

In the case of lllason v. Sams, the Treaty of 1855 between the 
United States and the Quinaielts 23 is discussed. By the terms 
of article two of the treaty, a tract of land was to be "reserved 
for the use and occupation of the tribes * * * and set 
apart for their exclusive use." The court construed the treaty 
to give the Indians an exclusive right of fishing in the waters 
on these lands; the right to fish being enjoyed by all members, 
even though the treaty was made with the tribe.u 

14 238 U S. 284 (1915). Accord: Heckman v. United States, 224 U. S. 
413 (1912), modify'g and ati'g sub nom. United States v . .Allen, 179 Fed. 
13 (C. C. A. 8, 1910). See Shulthis v. MoDougal, 170 Fed. 529 (C. C. A. 
8, 1909), app. dism. 225 U. S. 561 (1912). 

15 See, for example: Treaty of December 29, 1832, with the United 
Nation of the Senecas and Shawnee Indians, 7 Stat. 411; Treaty of May 
30, 1854, with the United Tribes of Kaskaskia and Peoria, Piankeshaw, 
and Wea Indians, 10 Stat. 1082 ; Treaty of June 22, 1855, with Choctaw!;l 
and Chickasaws, 11 Stat. 611; Treaty of August 6, 1846, with Cherokee, 
9 Stat. 871, discussed in The Cherokee Tmst Funds, 117 U. S. 288 (1886), 
and United States v. Cherokee Nat·ion, 202 U. S. 101 (1906). 

16 See, for example, Joint Resolution, June 19, 1902, 32 Stat. 744 
(Walker River, Uintah, and White River Utes). Various allotment 
statutes reserve from allotment lands to be held "in common," specifying 
occasionally for the reservation of grazing or timber lands, lands con
taining springs, etc. See, for example: Act of March 3, 1885, 23 Stnt. 
340 (Umatilla Reservation) ; Act of March 2, 1889, 25 Stat. 1013 
(United Peorias and Miamie~) ; Act of .Tune 3, 1926, 44 Stat. 690 
(Northern Cheyenne Indian Reservation). See, also, Chapter 15. 

17 See Mitchel v. United States, 9 Pet. 711, 746 (1835). 
18 Cited and discussed in Cherokee Intermarriage Oases, 203 U. S. 76 

(1906), and in The Cherolcee Trust Funds, 117 U. S. 288 (1886). 
19 23 F. Supp. 346, 348 (D. C. W. D. N. Y. 1938). 
eo Act of June 18, 1934, 48 Stat. 984, 25 U. S. C. 461, et seq. 
21 E. g., Art. 8, sec. 2, of the Constitution and ~ylaws for the Sho

shone-Bannock Tribes of the Fort Hall Reservation, Idaho, approved 
April 30, 1936. 

22 249 U. S. 194 ( 1919), ati'g sub nom. United States ere rel. Williarns 
v. Seufert Bros. Co., 233 Fed. 579 (D. C. Ore. 1916). 

2312 Stat. 971. 
24, 5 F. 2d 255 (D. C. W. D. Wash. 1925). Accord: Halbert v. United 

States, 283 U. S. 753 (1931), rev'g sub nom. United States v. Halbert .• 
38 F. 2d 795 (C. C. A. 9, 1930). 
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Where certain lands have been reserved for the use and occu- In all these cases, the individual enjoys a right of user de-
pation of a tribe, members of the tribe are entitled to use bodies rived from the legal or equitable property right of the tribe in 
of navigable water within the reservation.25 which he is a member.26 

25 Op. Sol. I. D., M.24358, May 14, 1928. Cf. United Sta-tes v. Powers, 
305 u. s. 527 (1939), aff'g 94 F. 2d 783 (C. c. A. 9 , 1938 ), and modify'g Fed. 93 (C. C. A. 9, 1921), holding that the members of the Shoshone 
16 F. Supp. 155 (D. c. Mont. 1936), holding that under the Treaty of Tribe who occupied tribal lands under Art. 6 of tbe Fort Bridger Treaty, 
May 7, 1868, with the Crow Indians, 15 Stat. 649, the waters within July 3, 1868, 15 Stat. 673, and who were awarded allotments of these 
the reservation were reserved for the equal benefit of tribal members lands under Art. 8 of the agreement ratified by Act of June 6, 1900, 31 
and when allotments of these lands were made, the right to use the Stat. 672, were entitled to the water rights. 
waters passed to the allottees. See also Skeem v. United States, 273 26 See sec. 5, infra. 

SECTION 2. DEPENDENCY OF INDIVIDUAL RIGHTS UPON EXTENT OF TRIBAL 
PROPERTY 

The individual Indian claiming a share in tribal assets is 
subject to the general rule that he can obtain no greater inter
est than that possessed by the tribe in whose assets he par
ticipates.27 The use that an individual Indian may make of 
tribal lands is limited by the nature of the estate in the land 
held by the tribe. Thus in the case of United States v. Chase,28 

the court held that where the Omaha tribe held ol1lly a right 
of occupancy in certain lands, with the fee remaining in the 
United States, the tribe could not convey more than its right of 
occupancy to a member without the consent of the United States. 

Viewed in this fashion, an allotment system or any act or 

27 "The right of the individual member in tribal land is derived from 
and is no greater than the right of the tribe itself." If the tribe cannot 
make a lease without the approval of the Department of the Interior, 
neither can the individual. Memo. Sol. I. D., October 21, 1938. 

28 245 U.S. 89 (1917), rev'g 222 Fed. 593 (C. C. A. 8, 19Hl). 

treaty which extinguishes tribal title decreases to that extent 
the quantity of tribal property in which the individual may 
share.29 

In the case of The Cherokee Trust Fmtds,3f) the court said, 

Their [Cherokee Nation] treaties of cession must, there
fore, be held not only to convey the common property of 
the Nation, but to divest the interest therein of each of 
its members. (P. 308.) 

The individual's rights in tribal property are affected hy any 
set-offs or claims against the tribe, because the amount of his 
share that he would otherwise be entitled to is decreased. 

29 For examples of this fact situation see: Moore v. CaiT'ter Oil Co., 
43 F. 2d 322 (C. C. A. 10, 1930), cert. den. 282 U. S. 903; Unite'tt 
States v. Ft. Smith & W. R. Co., 195 Fed. 211 (C. C. A. 8, 1912) ; Choate 
v. Tra.pp, 224 U. S. 665 (1912); The Kansas Ind ians> 5 Wall. 737 (186f•l). 

30117 u. s. 288 (1886). • 

SECTION 3. ELIGIBIL1TY TO SHARE IN TRIBAL PROPERTY 

Originally the only requisite to share in tribal property was 
membership.31 Abandonment or loss of membership forfeited 
the right to share.32 Acquisition of membership ordinarily car
ried with it the right to share in tribal property.33 The question 

31Halbert v. United States, 283 U. S. 753 (1931), rev'g sub nom. 
United States v. Halbert, 38 F. 2d 795 (C. C. · A. 9, 1930) ; Tiye1· v. 
Fev.;ell, 22 F. 2d 786 (C. C. A. 8, 1927) ; La Roq1te v. United States, 239 
U. S. 62 (1915), aff'g 198 Fed. 645 (C. C. A. 8, 1912); Sizemore v. 
Brady, 235 U. S. 441 (1914) ; Gritts v. Fisher, 224 U. S. 6-:10 (1912) ; 
Oakes v. United States, 172 Fed. 305 (C. C. A. 8, 1909) ; Fleming v. 
McCut·tain, 215 U. S. 56 (1909) ; Oherokee Nation v. Hitchcock, 187 
U. S. 294 (1902) ; Op. Sol. I. D., M.15954, January 8, 1927. For regula
tions governing pro-rata shares of tribal funds, see 25 C. F. R. 233.1 
233.7; for regulations governing annuity and other per capita payments, 
see 25 C. F. R. 224.1-224.5. 

82 See Memo. Sol. I. D., March 19, 1938 (Cheyenne River Sioux). In 
the case of The Cherokee Trust Funds, 117 U. S. 288 (1886), in which 
the Court denied the right of those who had remained East and aban
doned their membership, to share in proceeds aris-ing from sale of lands 
of Cherokee Nation, the Court stated: 

If Indians • • * wish to enjoy the benefits of the common 
property of the Cherokee Nation, in whatever form it may exist, 
they must • • • be readmitted to citizenship * • *. They 
cannot live out of its 'l'erritory, evade the obligations and burdens 
of citizenship, and at the same time enjoy the benefits of the 
funds and common property of the Nation. (P. 311.) 

3s In the case of Cherokee Nation v. Journeycake, 155 U. S. 196 (1894), 
the Supreme Court discussed the rights of the Delaware Indians to share 
1n the property rights of the Cherokee Nation, under the contract en
tered into between the Delawares and the Cherokees on April 8, 1867, in 
pursuance of a treaty entered into between the United States and the 
Cherokee Nation, July 19, 1866 (14 Stat. 799, 803). The court decided: 

Given therefore, the two propositions that the lands are the com
mon property of the Cherokee Nation, and that the registered 
Delawares have become incorporated into the Cherokee Nation 
and are members and citizens thereof, it follows necessarily that 

267785-41--14 

of what constitutes tribal membership is discussed elsewhere.84 

Under the rule that membership was 11ece8~ary t.l) share in 
tribal property, the right to participate in the distribution could 
not pass to the member's heirs, nor could it be assigned by the 
member.35 The children of a member could not inherit their par
ent's right to share. Their only right to share in the distribution 
of tribal property came from being members themselves. How- \ 
ever, had their parent's right to participate in the distribution of 
tribal assets attached itself to certain property in which he had 
a vested right, his children might inherit this property.36 But as 
soon as the member's right had vested, the property was no 
longer tribal property. It had become individualized ; it was in
dividual property and not tribal property that was being passed 
on by descent.37 

---

Although originally the right to. participate in tribal property 
was coextensive with tribal membership, this rule has been modi
fied by various congressional enactments. On the one hand, the 

they are equally with the native Cherokees the owners of and 
entitled to share in the profits and proceeds of these lands. (Pp. 
210-211.) 

See also Cherokee Intermarriage Oases, 20a U. S. 76 (1906), and Dela
v.;are Indians v. Cherokee Nation, 193 U. S. 127 (1904), for a discussion 
of the rights of the Delawares in Cherokee property. 

In the case of the Cherokee Nation v . Blackfeather, 155 U. S. 218 
(1894), the court applied the rule of the Journeycake case to the Shaw
nees who were admitted to the Cherokee Nation. 

uSee Chapters 1, 5, 7. 
35 Gritts v. Fisher, 224 U. S. 640, 642 (1912) ; La Roque v. United 

States, 239 U. S. 62 (1915). 
36 See Op. Sol. I. D., D42071, December 29, 1921. 
87 Op. Sol. I. D., M.15954, January 8, 1927; Op. Sol. I. D., M.13270, 

November 6, 1924; Op. Sol. I. D., M.27381, December 13, 1934. 
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right to share in tribal property has been denied to certain special treaties 44 adopted, guaranteeing to those Indians who complied 
classes of tribal members. On the other hand, the right to share with this policy the same rights to share in tribal property, as if 
in tribal property has been extended to various classes of non- they had remained with the tribe.45 Four of these acts, general 
members. 

The most important class of members excluded from the right 
to share in tribal property comprised white men marrying Indian 
women who, under special tribal laws, were admitted to tribal 
membership or "citizenship," but were not, in many cases, given 
any rights at all in tribal property. 

The problem created by the claims of those people is dis
cussed in the Oherolcee Intermarriage Oases.88 The court traces 
the policy of the United States and the tribal government to keep 
tribal property from coming into the hands of whites who mar
ried Indians solely for the purpose of sharing in the tribal 
wealth.89 

in their terms, deserve special mention: 
(1) The Act of March 3, 1875,46 applying to Indians who had 

abandoned or who should thereafter abandon their tribal rela
tions to settle under federal homestead laws,47 declares: 

'l'hat any such Indian shall be entitled to his distributive 
share of * * * tribal funds, lands, and other property, 
the same as though he had maintained his tribal rela
tions * * *.48 

However, where specially provided, such as in the Act of Feb
ruary 6, 1871/9 Indians who wished to leave the tribe and at 
the same time receive certain lands as their allotments, had 
to relinquish their rights to share in any further distribution of 
tribal assets. The Treaty of November 15, 1861,50 with the Pot
tawatomie Nation, discussed in Goodfellow v. Muclcey,51 provided 
that those of the tribe who had adopted the customs of the 
whites and who were willing to abandon all claims to the com

* * * no white man, not otherwise a member of any mon lands and funds would have lands allotted to them in 
tribe of Indians, who may hereafter marry, an Indian severalty 
woman, member of any Indian tribe * * * shall by · .,. , · . 

52 53 
• 

The policy of the United States toward the rights of non
Indians who claimed rights because of intermarriage is indicated 
by the Act of August 9, 1888,40 which, excluding the Five Civilized 
Tribes from its scope, provided : 

such marriage hereafter acquire any right in any tribal (~) SectiOn 6 of the Act of February 8, 1887, declares. 
property, privilege, or interest whatever to which any * * * and every Indian born within the territorial 

limits of the United States who has voluntarily taken up, 
witliin said limits, his residence separate and apart from 
any tribe of Indians therein, and has adopted the habits 
of civilized life, is hereby declared to be a citizen of the 
United States, and is entitled to all the rights, privileges, 
and immunities of such citizens, whether said Indian has 
been or not, by birth or otherwise, a member of any -tribe 
of Indians within the territorial limits of the United 

member of such tribe is entitled. 

An analogous problem arose when the slaves residing in the 
Indian Territory were granted freedom and citizenship by the 
Emancipation Proclamation and the Thirteenth Amendment to 
the United States Constitution. The rights of these "freedmen" 
i'n tribal property are elsewhere discussed.a 

As already noted, the original rule was that existing member
ship was the requisite for sharing in tribal property. But the 
beginning of the allotment system, and the policy of encouraging 
the abandonment of tribal relations led to the modification of 
this. rule.43 

In order to persuade Indians to forsake tribal habits and adopt 
the white man's civilization, various acts 43 were passed and 

88 203 u. s. 76 (1906). 
ao In 1874, the Cherokee National Council adopted a code which ad

mitted white men to citizenship, and if one paid a sum of $500 (the ap
proximate value of the share of each Indian) into the national treasury, 
be became entitled to a share in tribal property. But even this privilege 
was withdrawn in 1877, and so from that date, whites intermarrying into 
the Cherokee Nation were admitted to citizenship upon the condition that 
tbey should not thereby acqnire an rsta' e or interest in the communal 
property of the nation. In the case of Whitmire v. Cherokee Nation, 30 
C. Cis. 138, 152 (1895), the court quotes a section of the Cherokee code 
and adds : "The idea therefore existed, both in the mind and in the laws 
of the Cherokee people, that citizenf'hip did not necessarily extend to or 
invest in the citizen a personal or individual interest in what tbe consti
tution termed tbe 'common property,' 'the lands of the Cherokee Nation.'" 

40 C. 818, sec. 1, 25 Stat. 392, 25 U. S. C. 181. 
41 See Chapter 8, sec. 11. 
42 In 1909, Mr. Justice Van Devanter, then on the Circuit Court of 

Appeals, wrote : 
For many years the treaties and legislation relating to the 

Indians proceeded largely upon the theory that the welfare of 
both the Indians and the whites required that the former be 
kept in tribal communities separated from the latter, and while 
tba t policy prevailed, effect was glven to tbe ori2"inal rule re
specting the right to share in tribal property ; but Congress later 
adopted the policy of encouraging individual Indians to abandon 
their tribal relations and to adopt tbe customs, habits, and 
manners of civilized life, and, as an indrtent to this cban.ge in 
policy, statutes were enacted declaring that the right to share in 
tribal property should not be impaired or affected by Rucb a 
severance of tribal relations, whether occurring theretofore or 
thereafter. (Oakes •V. United States, 172 Fed. 305, 308 (C. C. A. 
8, 1909).) See Chapter 11, sec. 1. 

48 E. g., the Act of December 19, 1854, 10 Stat. 598, 599, promised that 
the property rights of the mixed bloods in the tribal property of the 
Chippewas would not be impaired if they remained on the lands ceded 
to the United States and separated from the tribe. 

' 4 E. g., Treaty with Choctaws, September 127, 1830, 7 Stat. 333, dis
cussed in Winton v. Amos, 255 U. S. 373, 388 (1921). 

45 Oakes v. United States, 172 Fed. 305 (C. C. A. 8, 1909); United 
States em rel. Besaw v. Work, 6 F. 2d 694 (App. D. C. 1925) ; Pape v. 
United States, 19 F. 2d 219 (C. C. A. 9, 1927). 

40 18 Stat. 402, 420. 
47 While this act is directed particularly at Indians acqmrmg 

homesteads on the public rtomain, it bas been referred to as apply
ing to any Indians abandoning their tribal relations. Oakes v. 
United States, 172 Fed. 305. It is believed, however, that this 
act can be restricted in the following manner. The well-recog
nized purpose of this act and of similar acts preserving interests 
in tribal property to Indians abandoning their tribal relations 
was to induce Indians to leave their tribal life on tbe reservations 
and to take up the habits and customs of civilized life in white 
communities. See Oakes v. United States, at 308; United 
States v. Besaw, 6 F. (2d) 694, 697 (Ct. App. D. C. 11)25) . In 
fact, the phrase "abandonment of tribal relations" bas continu
ously been interpreted as meaning a physical abandonment of 
the tribe and the reservation and an undertaking to live as a 
white person. An example of such an interpretation of the 
phrase in the Act of 1875 is the Circular of Instructions issued 
by the General Land Office on March 25, 1875, requiring Inrtians 
desiring to take advantage of the benefits of the Act of 1875 to 
make affidavit that thPy have adopted the habits and pursuits of 
civilized life (2 C. L. 0. 44). In all cases of which I have knowl
edge so far brought into court or before the Department for 
adjudication of the rights of Indians under the 1875 or 1887 
acts, the Indians bad physically abandoned their tribe and reser
vatirm and this was assumed to prove abandonment of tribal 
relations. 

In view of this purpose of Congress to induce Indians to leave 
the reservations and the interpretation of the statutory language 
"abandonment of tribal relations" it may be said that the Act of 
1875 would not apply to Indians who wish to relieve themselves 

· of membership in a tribe but wbo, nevertheless, remain upon the 
reservation of the tribe and continue living as other members of 
the tribe aPd continue enjoying the Federal protection of reserva
tion life. Memo. Sol. I. D., March 19, 1938. 

48 The Act of January 18, 1881, 21 Stat. 315, 316, . gave to those 
Winnebago Indians of Wisconsin who abandoned their tribal relations 
and wished to use the money for purposes of settling a homestead on 
the public domain a pro rata share in the distribution of tribal ru.nds. 

49 16 Stat. 404 (Stockbridge and Munse~). 
oo 12 Stat. 1191. 
6110 Fed. Cas. No. 5537 (C. C. Kans. 1881). 
52 This section was amended by the Act of May 8, 1906, 34 Stat. 182, 

25 u. s. c. 349. 
68 24 Stat .. 388, 390. 
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States without in any manner impairing or otherwise 
affecting the right of any such Indian to tribal or other 
property. 54 

In the case of Reynolds v. United States,55 a Sioux woman who 
had been born on the reservation and was a member of the tribe 
was taken from the reservation by her father. She moved 
away from the reservation, adopted the habits of white people 
and married a white man. Her rights to share in the tribal 
property were recognized, under the 1887 statute. 

(3) .By section 2 of the Act of August 9, 1888,56 rights in tribal 
property were preserved to Indian women who thereafter mar
ried citizens of the United Siates and became citizens also. 

( 4) In furtherance of its policy to induce Indians to break 
away from the tribal mode of life, Congress included in the 
Appropriation Act of June 7, 189i,67 the following provision 
granting rights in tribal property to the children of certain 
Indian women who had left the tribe: 

That all children born of a marriage heretofore solem
nized between a white man and an Indian woman by 
blood and not by adoption, where said Indian woman is 
at this time, or was at the time of her death, recognized 
by the tribe shall have the same rights and privileges to 
the property of the tribe to which the mother belongs, or 
belonged at the time of her death, by blood, as any other 
member of the tribe * * *.58 

Because this statute creates a new class of distributees in tribal 
property and, to that extent, decreases the property right of 
those distributees otherwise entitled to share, it has been strictly 
construed. It does not include the children of a marriage be
tween two Indians; 59 it does not include the children of a mar
riage between an Indian man and a white woman; 60 it does not 

54 In view of this act, "the mere transfer of citizenship is not impor
tant, so far as the question of the rights in tribal property is concerned.'' 
United States em rel. Besaw v. Work, 6 F. 2d 694, 698 (App. D. C. 1925). 

55 205 Fed. 685 (D. C. S. D. 1913). -
5o C. 818, 25 Stat. 392. See also Pape v. United States, 19 F. 2d 219 

(C. C. A. 9, 1927), holding that an Indian woman may receive a share 
in tribal property even if she marries a white man, be.comes a citizen 
of the United States, has severed tribal relations and has adopted civilized 
life. Work v. Gouin, 18 F. 2d 820 (App. D. C. 1927), holding that a 
Chippewa woman, though IU1rried to a white man and separated from 
the tribe, was entitled to share in tribal fund. 

57 30 Stat. 62, 90, 25 U. S. C. 184. 
58 Of. Stookey v. Wilbur, 58 F. 2d 522 (App. D. C. 1932). (Act in

voked by Secretary of the Interior ; court declined to issue mandamus 
to compel Secretary to restore certain names to tribal rolls.) 

59 Memo. Sol. I. D., December 18, 1934. 
00 Ibid. 

save any rights of children of an Indian woman who married a 
white man after June 7, 1897 ;61 it does not save the rights of 
children whose Indian mother had married a white man before 
that date, but who was a member by adoption only, or if she 
had been a member by blood, who was not considered a member 
at that date or at her death if it had occurred prior to that 
time.62 Nor does it create any rights in any lineal descendants 
other than children of the Indian woman. 

The rights of children of a tribal member are discussed in 
Halbert v. United States: 03 

The children of a marriage between an Indian woman 
and a white man usually take the status of the father; 
but if the wife retains her tribal membership and the 
children are born in the tribal environment and there 
reared by her, with the husband failing to discharge his 
duties to them, they take the status of the mother. 

Whether grandchildren of such a marriage have tribal 
membership or otherwise depends on the status of the 
father or mother as the case may be, and not on that of 
a grandparent. 

As to marriages occurring before June 7, 1897 (as the 
marriages here did), between a white man and an Indian 
woman, who was Indian by blood rather than by adop
tion-and who on June 7, 1897, or at the time of her death, 
was recognized by the tribe-the children have the same 
right to share in the division or distribution of the prop
erty of the tribe of the mother as any other member of the 
tribe, but this is in virtue of the Act of June 7, 1897. 

In the distribution of tribal assets, the visible evidence of one's 
right to share is the appearance of his name on the appropriate 
"roll." If membership was the requisite, he had to be on the 
"membership roll." As a practical matter, acts and treaties 
providing for distribution of tribal property had to and did set 
a specific date as to when status must exist. Generally those who 
did not have a status entitling them to share on that date could 
not participate even though they might have had such a status 
Defore and after that date. 64 

61Pape v. United States, 19 F. 2d 219 (C. C. A. 9, 1927). 
G2 Oakes v. United States, 172 Fed. 305 (C. C. A. 8, 1909). 
63 283 U. S. 753, 763-764 (1931), rev'g sub nom. United States v. 

Halbert, 38 F. 2d 795 (C. C. A. 9, 1930). 
M For examples of such rolls, see the Act of March 1, 1901, 31 Stat. 

861, 869-870 (Creek) and the Act of June 30, 1902, 32 Stat. 500, 501-
502 (Creek). See Chapter 23, sec. 7. For a discussion of the power of 
Congress and the Secretary over enrollment, see Chapter 5, sees. 6 and 
13. 

SECTION 4. TRANSFERABILITY OF THE RIGHT TO SHARE 

event, alienability may be limited to transfer only by operation 
of law.611 

Under the Wheeler-Howard Act, shares in the assets_ of an 
Indian tribe or corporation may be disposed of to the Indian 

Ordinarily, a right to participate in tribal property cannot be 
alienated, either voluntarily or by operation of law.65 To be 
entitled to share, the participant's children must have a status 
in their own right; they may be entitled to share as members, 
but not as heirs.06 tribe or corporation from which the shares were derived or to 

·However, interests in tribal property may be made transfer- its successor with the approval of the Secretary of the Interior, 
able by congressional act 67 or tribal law and custom.68 In such but alienation to others is prohibited. · The Secretary of the 

65 Sloan v. United States, 118 Fed. 283 (C. C. Nebr. 1902), app. dism. 
193 U. S. 614 (1904). Woodbury v. United States, 170 Fed. 302 (C. C. A. 
8, 1909); cf. Doe v. Wilson, 23 How. 457 (1859); Orews v. Burcham, i 
Black 352 ( 1861). 

oo Of. Woodbury v. United States, 170 Fed. 302 (C. C. A. 8, 1909). 
67 E. g., Act of March 1, 1901, 31 Stat. 861, 864, and Act of June 30, 

1902, c. 1323, 32 Stat. 500 (Creek allotments and funds). Act of June 
28, 1906, c. 3572, 34 Stat. 539, and Act of April 18, 1912, 37 Stat. 86 
(Osage allotments and funds). For a discussion of these statutes, see 
Chapter 23. 

68 See sec. 5. 

Interior is authorized to permit exchanges of shares of equal 
value whenever such exchange is expedient and for the benefit of 
cooperative organizations. 70 

oo Act of June 28, 1906, c. 3572, 34 Stat. 539 (Osage), providing for 
descendibility did not make interest assignable. Op. Sol. I. D., M.8370, 
August 15, 1922. Act of April 18, 1912, 37 Stat. 86 (Osage), providing 
for descendibility did not m:ake right assignable. Taylor v. Tayrien, 51 
F. 2d 884 (C. C. A. 10, 1931), cert. den., 284 U. S. 672 (1931). 

10 Act of June 18, 1934, sec. 4, 48 Stat. 984, 985; 25 U. S. C. 464. 
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SECTION 5. RIGHTS OF USER IN TRIBAL PROPERTY 

While property may be vested in a tribe, it is generally the cised by the chiefs of the tribe over the use and disposition of 
individual members of the tribe who enjoy the use of such the land. 
property. The question of what rights of user are enjoyed by In Application of P(};t~ker,so it was held that the Tonawanda 
individual Indians in tribal property may conveniently be con- Nation of Seneca Indians had the right to dispose of minerals 

on the tribal allotments of its members and that the individual sidered under four headings : 

(A) Occupancy Df particular tracts. 
(B) Improvements. 
(C) Grazing and fishing rights. 
(D) Rights in tribal timber. 

A. OCCUPANCY OF PARTICULAR TRACTS 

We have elsewhere noted 71 that it is a distinctive character
istic of tribal property that the right of possession is vested in 
the tribe as such, rather than in individual members. 

Nevertheless, as a practical matter, some orderly distribution 

allottee had no valid claim for damages. 
The nature of the rights conferred by an Indian tribe upon its 

members with respect to land occupancy depends upon the laws, 
customs, and agreements of the tribe. In the case of United 
States v. Ohase,SJ. the Supreme Court held that the making of 
assignments of land of the Omaha tribe to individual members 
did not preclude a later revocation of such assignments when 
the tribe decided that the reservation should be allotted, even 
though the original assignments were made pursuant to a specific 
t reaty provision, were approved by the Commissioner of Indian 
Affairs, and guaranteed the possessory right of the assignee. The 

of occupancy among the members of the tribe is generally neces- court per Van Devanter, J., characterized these arrangements 
sary in order that the land may be used. Hence, it comes about as: 
that individuals are given rights of occupancy in certain tracts 
of tribal land. The tribe may formally assign a right of occu
pancy to an individual, or if an individual is in possession by 
tribal law, usage and custom, a right of occupancy may come to 
be recognized without such formal assignment.72 

The right of an Indian tribe to grant occupancy rights in 
design a ted tracts is specified in certain treaties. 73 

Many treaties recognize the value of individual occupancy 
rights on tribal land as well as the individual ownership of im
provements, and provide for payments to such individuals for 
loss or destruction of such rights and improvements.77 

The limitations on the rights of an individual occupant have 
been defined in several cases. In Reservation Gas Oo. v. Snyder,78 

it was held that an Indian tribe might dispose of minerals on 
tribal lands which had been assigned to individual Indians for 
private occupancy, since the individual occupants had never been 
granted any specific mineral rights by the tribe. 

In Terrance v. Gray,79 it was held that no act of the occupant 
of assigned tribal land could terminate the control duly exer-

n Chapter 15, ~ec. 1. 
72 Memo. Sol. I. D., October 21, 1938. "If no definite land assign

ments are made, it is possible that individual members may assert 
occupancy rights in tribal land based upon long-continued usage." On 
the power of the tribe over individual rights of occupancy in tribal 
land, see Chapter 7. 

73 See, for example, Art. VI of the Treaty of September 24, 1857, with 
the Pawnee Indians, 11 Stat. 729, which provided in part: 

* * * if they think proper to do so, they may divide said l ands 
among themselves, giving to each person, or each head of a 
family. a farm, subject to their tribal r egulations, but in 110 
instance to be sold or disposed of to persons outside, or n ot 
themselves of the Pawnee tribe. 

And see Art. IV o:t the Treaty of March 6, 1865, with the Omaha Indians, 
14 Stat. 661, construed in United States v. Chase, 245 U. S. 89 (1917). 

On the development of individual allotments, see Chapter 11. 
77 See, for example: Treaty of January 24, 1826, with the Creek Nation 

of Indians, 7 Stat. 286; Treaty of August 8, 1831, with the Shawnees, 
Senecas, and Wyandots, 7 Stat. 355 ; Treaty of May 20, 1842, with the 
Seneca Nation of Indians, 7 Stat. 586; Treaty of June 5 and 17, 1846,, 
with the various Bands of Pottawautomie, Chippewa, and Ottawa In
dians, 9 Stat. 853; Treaty of August 6, 1846, with the Cherokee Natjon, 
9 Stat. 871 ; Treaty of October 18, 1846, with the Menomonee Tribe of 
Indians, 9 Stat. 952; Treaty of February 5, 1856, with the Stockbridge 
and Munsee Tribes of Indians, 11 Stat. 663; Treaty of June 9, 1855, 
with the Walla-Walla, Cayuse, and Umatilla Tribes and Bands of In
dians, 12 Stat. 945; Treaty of June 9, 1855, with the Yakama, 12 Stat. 
951. 

78 150 N. Y. Supp. 216 (1914). 
79 156 N. Y. Supp. 916 (1916) . 

* *' * leaving the United States and the tribe free 
to take such measures for the ultimate and permanent 
disposal of the lands, including the fee, as might become 
essential or appropriate in view of changing conditions, 
the welfare of the Indians and the public interests. (P. 
100.) 

Referring to the rights of an occupant of lands of the Cherokee 
Nation, the court in The Cherokee Trust Funds,S2 declared: 

H e had a right to use parcels of the lands thus held by 
the Nation, subject to such rules as its governing author
ity might prescribe; but that right neither prevented nor 
qualified the legal power of . that authority to cede the 
lands and the title of the Nation to the United States. 

The right of the occupant ha-s been likened to that of a licensee 
or tenant at will. But, in order to assure the occupant of land 
some security in his possession, tribal law and custom may 
recognize his right of possession to the extent that the right of 
occupancy may not be revoked at the mere caprice of tribal 
officials. 

Typical of the laws of the Five Civilized Tribes with respect 
to occupancy rights was the Creek Act of 1889 by which the 
Creek Nation conferred on each citizen of the nation who was 
the head of a family and engaged in grazing livestock the right 
to enclose for that purpose one square mile of public domain with
out paying compensation. Provision was made for establishing, 
under certain conditions, more extensive pastures near the fron
tiers to protect the occupants against the influx of stock from 
adjacent territories.83 Various laws of the Five Civilized Tribes 
provided for the sale or lease of these rights in tribal lands to 
other members of the tribe;84 Under these laws, the rights of 
the grantor and the grantee or the lessor and lessee were pro
tected in tribal and territorial courts. If the lessee refused to 
surrender possession after the expiration of his term, the lessor 
could maintain an action of ejectment in federal courts.85 Ad
verse possession could run against an occupant. The occupant 
could maintain an action of forcible entry and detainer against 

so 237 N. Y. Supp. 134 (1929). 
81245 u. s. 89 (1917). 
82 117 U. S. 288, 308 (1886). 
sa See Turner v. United States, 248 U. S. 354 (1919). Art. X of the 

Compiled Laws of the Cherokee Nation (1892) limited each citizen of 
the nation to 50 acres of land for grazing purposes, attached to his 
farm. 

84 E. g., Compiled Laws of Cherokee Nation (1892), Art. XXIII, sec. 
706. 

85 Gooding v. Watkins, 5 Ind. T. 578, 82 S. W. 913 (1904), rev'd on 
other grounds, 142 Fed. 112 (C. C. A. 8, 1905) (Chickasaw). 
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a trespasser.S6 Shulthis v. McDougal, 87 describes the nature of 
the interest held by an occupant of Creek lands, as follows : 

From the time they took up their residence west of the 
Mississippi, the Constitutions of the Five Nations pro
vided that their land should remain "common property; 
but the improvements made thereon, and in the possession 
of the citizens of the nation, are the exclusive and in
defeasible property of the citizens respectively who ma,de, 
or may rightfully be in possession of them." The term 
"improvements," as here used, meant not only betterments, 
but occupancy. Cherokee Nation v. Journeycake, 155 U.S. 
196, 210, * * *. These "improvements" passed from 
father to son, and were the subject of sale, with the single 
restriction that they should not be sold to the United 
States, individual states, or to individual citizens thereof. 

As the foregoing cases indicate, the federal courts have given 
fnll weight to the arrangements made by the various tribes with 
respect to the individual occupancy rights of tribal members. 

Congress has repeatedly given recognition to such occupancy 
rights, as, for example, by providing that compensation be made 
directly to occupants of tribal land for damage done or property 
taken in railroad building across such land.88 There have been 
occasions, however, when Congress has felt compelled to modify 
these tribal arrangements by federal legislation. The Five 
Civilized Tribes are a case in point. 

The following statement of conditions in the lands of the Five 
Civilized Tribes is found in the Report by the Senate Committee 
on the Five Civilized Tribes, May 1894: 89 

A few enterprising citizens of the tribe, frequently not 
Indians by blood but by intermarriage, have in fact be
come the practical owners of the best and greatest part 
of these lands, while the title still remains in the tribe-
theoretically for all, yet in fact the great body of the tribe 
derives no more benefit from their title than the neighbors 
in Kansas, Arkansas or Missouri * * *.90 

These conditions were cited in justification of congressional 
acts providing for the redistribution of occupancy rights and 
ultimately for the allotment of lands of the Five Civilized 
Ttibes. 111 

Under the Act of June 18, 1934,92 the problem of individual 
rights in tribal land assumes a new importance by reason of the 
provision prohibiting future allotments in severalty.1111 

On unallotted reservations, tribal constitutions often pro
vide for a single form of assignment, under which each head of 
a family is entitled to secure the occupancy of a tract of stand
ard acreage under a tenure dependent upon use.114 

On allotted reservations, the land problem is more compli
cated, and two types of assignment are common, "standard" 
assignments and "exchange" 95 assignments. Standard assign-

86 Hunt v. Hicks, 3 Ind. T. 275, 54 S. W. 818 (1900) (Cherokee). 
87 170 Fed. 529, 533-534 (C. C. A. 8, 1909), app. dism. 225 U. S. 561 

(1912). 
88 See, for example, sec. 3 of the Act of March 2, 1899, 30 Stat. 990, 

991, amended by the Act of February 28, 1902, 32 Stat. 50, 25 U. S. C. 
314. And see acts cited in Chapter 15, fn. 14. 

89 Sen. Rept. No. 377, 53d Cong. 2d sess. (18!)4), cited in Stephens v. 
Cherokee Nat ion, 174 U. S. 445 (1899), and Heolaman v. United States, 
224 u. s. 413, 434 (1912). 

90 For a further statement of conditions, see Woodward v. de (}raf-
f enried, 238 U. S. 284 (1915). 

91 See Chapter 23. 
02 Sees. 1 to 19. 48 Stat. 984, 25 U. S. C. 461-479. 
98 Op. Sol. I. D., M. 27770, May 22, 1935. 
94 E. g., Constitution and Bylaws of Papago Tribe, Ariz., approved 

January 6, 1937, Art. 8, sec. 3. Constitution and Bylaws of Pyramid 
Lake Paiute Tribe, Nev., approved January 15, 1936, Art. 7, sec. 3. 

95 E. g., Constitution and Bylaws of Cheyenne River Sioux, S. D., ap
proved December 27, Hl35, Art. 8, sec. 4. 

Constitution and Bylaws of Lower Sioux Community, Minn., ap
proved June 11, 1936, Art. 9, sees. 1, 5. 

ments are usually made to landless Indians or to Indians having 
a lesser amount of land than the standard acreage fixed by the 
tribe, and are generally made for the purpose of establishing 
homes. The tribal constitution and the assignment form gen
erally provide that a standard assignment shall be canceled if 
the land is not beneficially utilized by the assignee for a specified 
period of time. Exchange assignments may be made to Indians 
who have an interest in severalty in some land in consideration 
of their surrendering such interest. Exchange assignments gen
erally include more extensive rights of lease and transfer than 
are provided in connection with standard assignments, and in 
tbis respect approach more nearly to the character of allot
ments. The chief respects in which exchange assignments differ 
from allotments are: (1) land under such assignment cannot be 
alienated (apart from exchanges of land of equal value) during 
the life of the assignee except to the tribe, whereas allotted land 
may be transferred, upon the removal of restrictions or the is
suance of a fee patent by the Secretary of the Interior, to any 
individual, Indian or non-Indian; (2) land under an exchange 
assignment is not inheritable in the strict sense of the term, as 
is allotted land, but is subject to reassignment to qualified mem
bers of the tribe designated by the original assignee, provided 
the land is neither subdivided into portions too minute for eco
nomic use nor reassigned to persons holding more than a desig
nated maximum acreage of tribal land; (3) land under an ex
change assignment is tribal land and is subject to all the pro
tections which the law throws about tribal land. 

The rights to improvements placed by individual Indians on 
the land are, under many constitutions, distinguished from the 
assigned right of user in the land itself, and are made trans
ferable by devise, lease, or operation of law to certain members 
of the tribe upon approval by the tribe.96 

It has been administratively held that a tribal grant of occu
l1ancy rights to its members does not necessarily involve the con
veyance of any intm·est in tribal land, since the occupant may 
bold a position similar to that of a licensee.'" 

On the other hand, it has been held that an individual member 
of an Indian Pueblo has such an occupancy interest as will, 
under the Taylor Grazing Act,98 justify a preference in the award 
of grazing rights on the public domain.99 

At this stage in the development of the forms of assignment it 
is important to avoid over-generalizations on the nature of the 
legal rights thus created. Possibly a suggestive analogy to the 
member's occupancy right in tribal land is the right of a member 
of a membership corporation to reside in an allocated tract of 
the society's estate. 

B. IMPROVEMENTS 

With reference to improvements placed upon the land, an 
occupant may acquire a vested right, subject to the limitations 
of tribal rules and customs.100 It has been said that the indi
vidual has ~ vested right in such improvements, even as against 
the tribe because they are his own property; they are not the 

oo E. g., Constitution and Bylaws of Fort Belknap Community, Mont., 
approved December 13, 1935, Art. V, sees. 5, 7, 8. 

91 Memo. Sol. I. D., October 21, 1938 (Palm Springs) ; Memo. Sol. I. D. 
April 14, 1939 (Pueblo of Santa Clara). 

oa Act of June 28, 1934, 48 Stat. 1269, as amended June 26, 1936, 49 
Stat. 1976, and July 14, 1939 (Pub., No. 173-76th Cong., 1st sess.). 

oo Eligibility of Indians and Indian Pueblos for Grazing Privileges 
under the Taylor Grazing Act, 56 I. D. 79 (1937) ; see, also, Rights of 
Pueblos and Members of Pueblo Tribes under the Taylor Grazing Act, 
56 I. D. 308 (1938). 

100 See Chapter 7, sec. 8. 
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_property of the tribe and his right to them is not derived as an 
interest in tribal property.101 

However, the occupant's right of use and disposition of the 
improvements is qualified by the fact that he does not own the 
land and that the tribe, in granting him the right of occupancy, 
may impose as conditions certain terms affecting improvements. 
In effect, tribal laws and customs represent conditions upon thE> 
grant of individual occupancy rights, to which the individual 
is deemed to consent upon receiving such rights.102 

The laws of many tribes contain provisions regarding the 
placing of improvements upon tribal land by an occupant.103 For 
example, the laws of the Cherokee Nation compelled the occu
pant to place at least $50 worth of improvements upon the land 
he occupied within 6 months of locatin!: thereon or else the land 
reverted to the nation.104 Various tribal constitutions permit the 
holder of an assignment of land from the tribe to make improvr
ments on the land and allow him to dispose of them by will or 
by other methods, under such rules and regulations as the 
tribal council may direct. It is also generally provided that 
permanent improvements may not be removed from the land 
without the consent of the tri_bal council.105 

The claim of the individual Indian to the improvements h~ 
has placed upon tribal land has been frequently recognized by 
Congress. Allotment acts generally provided that the Indian 
who held certain lands as an occupant and had made improve
ments thereon had prior right of selecting these lands as his 
allotment.1

0G The practical value of this was that he couM, if 
he wished, retain a favorable location and save himself the 
expense of moving and making improvements elsewhere.107 

Various statutes recognize the right of the individual who has 
occupied or placed improvements upon tribal land to the value of 

101 Memo. Sol. I. D., October 21, 19:\8 (Palm Springs). The tribe does 
not own the improvements placed on tribal land by or under direc
tion of individual members of the tribe. Where the occupant leases, 
with approval of the tribe and the Department of the Interior, the land 
and improvements, "there should be a definite provision as to the division 
of rentals between the individual as the owner of improvements, and the 
tribe as the owner of the land." Of. Memo. Sol. I. D., October 20, 1937 
(Ft. Belknap). 

102 See Chapter 7, sec. 8. 
toa See Chapter 15, sees. 9 and 18B. 
104 Compiled 1892, Art. III. 
1011 E. {}., Constitution and Bylaws of the Oglala Sioux of Pine Ridge 

Reservation, approved January 15, 1936, Art. 10, sec. 9; Constitution and 
Bylaws of the Colorado Pine Indians, approved August 13, 1937, Art. 8, 
sec. 9; Art. 1, sec. 2 of the Cherokee Constitution (1892) provided 
that improvements might be made by the individual occupant and recog
nized his vested rights therein. The improvements were inheritable and 
subject to sale, the only restriction being that they were not to be sold 
to the United States, to any of the states, or to any citizen of the state. 
The purpose of this restriction was to keep tribal members in possession. 
See Oherol;,ee Trust Funds, 117 U. S. 288, 305 (1886) ; Shulthis v. Mc
Douyal, 170 Fed. 529, 534 (C. C. A. 8, 1909), app. dism. 225 U. S. 561 
(1912). 

Improvements and inclosures on lands held in occupancy made in 
furtherance of agriculture and grazing purposes by members of the Five 
Civilized Tribes were permitted to pass by quitclaim deed or bill of sale 
from one member to another. See United States v. Rea-Read Mill cE 
Elevator Oo., 171 Fed. 501, 504 (C. C. E. D. Okla. 1909). 

106 "That all allotments • • • shall be selected • • • in such 
manner as to embrace the improvements of the Indians making the selec
tion," is the provision found in sec. 2, of the General Allotment Act of 
February 8, 1887, 24 Stat. 388, 25 U. S. C., sees. 331, 332, 333, 334, 348, 
349, 381, 339, 341, 342, and sec. 9 of the Act of March 2, 1889, 25 Stat. 
888 (Sioux). 

Art. 3 of the Agreement of June 6, 1900, 31 Stat. 672, between the 
Shoshones and the United States provided that the Indians who had 
tal{en possession of "lands under a prior agreement (Act of February 23, 
1889, 25 Stat. 687) and were occupying them as tribal lands and had 
made improvements thereon had a preference in selecting such lands as 
contained the improvements for their allotments. See Skeem v. United 
States, 273 Fed. 93 (C. C. A. 9, 1921), and see Art. 3 of the Agreement 
with the Crow Indians, ratified April 27, 1904, c. 1924, 33 Stat. 352. 

107 This explains why, in the selection of allotments, contention arose 
as to who bad been entitled to occupancy rights, 

these improvements when they have been taken from him or 
destroyed.108 

C. GRAZING AND FISHING RIGHTS 108 

Even in the absence of particular assignments of individual 
tracts, arrangements limiting the use of tribal lands are fre
quently imposed, either by tribal or by federal authorities, for 
the purpose of defining and protecting the rights of all the mem
bers of the tribe, including those yet unborn.110 This control has 
been exercised most notably to prevent exploitation of tribal 
grazing lands by a small number of stock owners and to protect 
the economic life of the tribe against the damages resulting from 
serious overstocking of the range and soil erosion.111 

In the case of United States v. Barquin,112 the court considered 
regulations promulgated by the Commissioner of Indian Affairs 
governing grazing on the Shoshone Indian tribal lands. 'I'he 
regulations provided generally for the free grazing by each family 
of a limited number of stock, which were to be branded. Indians 
were allowed to graze cattle in excess of this number by securing 
a permit and paying a small fee. The court held that an Indian 
who grazed cattle in violation of these regulations was guilty of 
trespass and enjoined him from so using the tribal lands.ua 

In the case of United States v. Bega,u"' and related cases, the 
court had before it the power of the Department of the Interior 
to m9.ke grazing regulations on Navajo tribal lands.115 Consent 

tos Act of February 13, 1871, 16 Stat. 410 (Menomonee); Act. of May 8, 
1872, 17 Stat. 85 (Kansas); Act of February 19, 1875, 18 Stat. 330 
(Seneca) ; Act of May 15, 1882, 22 Stat. 63 (Miami) ; Act of February 
20, 1895, 28 Stat. 677 (Ute) ; Act of March 2, 1907, 34 Stat. 1220 
(Cherokee) ; Act of June 3, 1924, 43 Stat. 357 (Red Lake) ; Act of 
January 29, 1925, 43 Stat. 795 (Indians in New Mexico or California). 

100 This section deals only with rights in tribal property. On rights 
pertaining to adjacent public lands, under the Taylor Grazing Act, see 
fns. 98 and 99, supra. 

no Tribal constitutions sometimes provide that in issuing grazing per
mits or leasing tribal lands preferences shall be given to Indian coopera
tive associations and to individual_ members of the tribe. See, e. {}., 
Constitution of the Cheyenne River Sioux Tribe, South Dakota, Art. VIII, 
sec. 3. 

1ll The purposes of the general grazing regulations issued by the Sec
retary of the Interior is set forth as follows: 

(a) The preservation • • • of the forest, the forage, the 
land, and the water resources. • • • and the building up of 
these resources where they have deteriorated. (b) The utiliza
tion of these resources for the purpose of giving the Indians an 
opportunity to l.'arn a living through the grazing of their own 
livestock. (c) The granting of grazing privileges on surplus 
range lands • * • in a manner which will yield the highest 
retnrn consistent with undiminished future use. (d) The pro
tection of the interests of the Indians from the encroachment 
of unduly aggressive and anti-social individuals. 25 C. F. R. 71.3. 

112 (D. C. Wyo. 1928, unreported) D. J. File No. 90-2-8-24. 
mIn the case of United States v. Jensen, unreported (D. C. E. D. 

Wash. 1926), a member of the Yakima tribe was adjudged guilty of 
trespassing on tribal lands when he grazed sheep upon the tribal reser
vation without securing a permit from the Secretary of the Interior, in 
accordance with regulations promulgated by the Secretary. See also 
United States v. Olney, unreported (D. C. E. D. Wash. 1919), holding 
that the Secretary of the Interior has the authority to require an Indian 
user of tribal grazing lands to first secure a permit and to require him 
to pay a fee for cattle grazed in excess of the number prescribed as 
"free" under Department of the Interior regulations. 

114 (D. C. Ariz. 1939, unreported) D. J. File No. 90-2-8-24-3. 
115 As promulgated, June 2, 1937, these regulations provided, in part: 

1. The Commissioner of Indian Affairs shall establish land
management districts within the Navajo and Hopi Indian Reser
vations, based upon the social and economic requirements of the 
Indians and the necessity of rehabilitating the grazing lands. 

2. The Commissioner of Indian Affairs shall promulgate for 
each land management district the carrying capacity for livestock. 

3. The Supl:'rintendent shall keep accurate records of ownership 
of all livestoc){. 

4. The Superintendent shall reduce the livestock in each dis
trict to the carrying capacity of the range. 

5. The Superintendent is authorized to assess and collect tres
pass fees ar.d, with the consent of the tribal council of the Navajo 
Indians1 he may also assess and collect grazing fees upon all stock 
owned m excess of the base preference number and upon all non
productive stock owned below the base preference number. • • • 

Regulations governing grazing in the Navajo and Hopi Reservations m 
codified in 25 C. F. R. 72.1-72.13. ' 
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of the Navajo tribe to the federal grazing regulations had been of logs banked by each, provided that ten per cent of the gross 
duly obtained. The court held that under these regulations the proceeds should go to the stumpage or poor fund of the tribe 
Secretary of the Interior could require the removal of horses * * *." 120 The facts in the Pine River Logging Oo. case dis
from the reservation in excess of the number permitted, and in closed that the Commissioner of Indian Affairs had approved 
its decree the court compelled the individual stock owners to contracts between several Indians and a logging company for 
remove their excess stock. In addition, the court disposed of the cutting of a certain amount of dead timber. In its decision 
questions that might cause future litigation by including a de- the court held that both the Indians and the logging company 
clarato.ry judgment to the following eflect: were trespassers and were liable to the United States for the 

* * * the Secretary of the Interior of the United States 
is vested with the power, right, and authority to promul
gate rules and regulations for the protection of the tribal 
lands of the Navajo Reservation within the State of Ari
zona, and to. the effect and extent necessary to prevent 
waste caused by overgrazing and to prevent unfair or un
reasonable monopolizat ion of tribal range by individuals, 
and to provide by rules and regulations a maximum carry
ing capacity of such districts as may be fixed and deter
mined by said rules and regulations. 

A similar problem has arisen in connection with the regula
tion of individual fishing rights in tribal waters. In the case of 
Mason v. Sams,116 the court considered the power of the Secre
tary of the Interior to promulgate regulations with respect to 
the use by tribal Indians of waters in the Quinaielt Reservation 
which had been reserved for the exclusive use of the Indians by 
the Treaty of July 1, 1855, and January 25, 1856, with the 
Qui-nai-elts and Quil-leh-utes.117 The scheme of regulations in 
question has been promulgated by the Department of the In
terior, without tribal consent. Under· these regulations certain 
members. of the tribe were granted exclusive fishing rights at 
favored locations upon payment of prescribed fees, and other 
members were excluded therefrom. The court held that these 
regulations were invalid. The decision in Ma.son v. Sams is 
distinguishable from the grazing cases discussed above in two 
respects : first, certain individual members of the tribe were 
entirely excluded from the right to fish in tribal waters, in 
Mason v. Sams, while in the grazing cases no member of the tribe 
was entirely deprived of grazing rights on tribal land; secondly, 
tribal authority for the regulations in question was lacking in 
Mason v. Sams and present in the Bega case. (Whether it was 
present in the other grazing cases is not clear.) 

D. RIGHTS IN TRIBAL TIMBER 

Where a tribe possesses property rights in timber, the question 
arises: What right has a member of the tribe to cut and to use or 
sell tribal timber? 

By the general Act of February 16, 1889,118 for example, the 
President of the United States was authorized to permit, at his 
discretion and under such regulations as he might prescribe, 
Indians living on reservations or allotments, the fee to which wall 
in the United States, to cut, remove, sell or otherwise dispose of 
dead timber, standing or fallen, on such lands. Pursuant to this 
statute, permission was given to Indians of the Chippewa reser
vation in Minnesota to cut tribal timber, subject to certain 
regulations. As discussed in the case of Pine River Logging Oo. 
v. United States,llD the regulations permitted "deserving Indians, 
who had no other means of support, to cut for a single season a 
limited quantity of dead and down timber * * *, and to use 
the proceeds for their support in exact proportion to the scale 

11e 5 F. 2d 255 (D. C. W. D. Wash. 1925). 
11-r12 Stat. 971. 
11s C. 172, 25 Stat. 673, 25 U. S. C. 196. On the right of Indians, 

under departmental regulations, to cut and sell t 'bal timber, see Act 
of_ March 31, 1882, 22 Stat. 36, entitled: 

An act to confirm certain instructions given by the Department 
of the Interior to the Indian agent at Green Bay Agency, in the 
State of Wisconsin, and to legalize the acts done and permitted 
by said Indian agent pursuant thereto. 

119 186 u. s. 279, 285-286 (1902). 

mlue of the timber cut in excess of the amount stated in the 
contract.121 

Other acts relating to specific tribes provided that the timber 
on tribal lands was to be cut and sold under federal supervision 
and the proceeds thereof were either to be spent for the benefit 
0f the tribe or distributed per capita.= 

The general Act of June 25, 1910,123 contains authority for the 
sale of mature living and dead and down timber from the 
unallotted lands of any reservation, except the Osages, the FiYe 
Civilized Tribes, and the resen-ations of Minnesota and 
Wisconsin. 

Pursuant to the foregoing acts, the Department of the Interior 
has issued general forest regula tions.12

"' Insofar as these acts 
and regulations deal with the rights of the tribe in tribal timber 
they are elsewhere considered.125 The right of the individual In
dian to cut tribal timber is covered by section 20 of the current 
regulations which appears as section 61.27 of Title 25 of the Code 
of Federal Regulations. 

Section 61.27 establishes a permU system whereby permits ap
proved by duly authorized representatives of the tribe are re
quired for the cutting of timber by individual Indians on tribal 
lands. As stated in the regulation, the system was devised to 
meet tbe needs of "Indians and other persons for limited quan
tities of timber for domestic, agricultural, and grazing purposes." 
Individual Indians who need timber for personal use may receive 
permits without the payment of stumpage charge, but the trees 
so cut are to be designated by a forest officer or other agency 
employee. The maximum value of the stumpage which may be 
thus cut by one person in any one year is not to exceed $100. 
Should the individual require more timber for his needs, he may 
purchase the surplus tribal timber or timber otherwise author
ized for sale (61.13). The Indian is given the preference of 
buying stumpage not exceeding $5,000 in value in open market 
without having to bid therefor, provided the tribe consents to 
the sale ( 61.17) . 

120 Ibid. 
121 For a later act relating to rights of individual Chippewas in tribal 

timber, see the Act of June 27, 1902, 32 Stat. 400. 
122 E. g., Act of June 12, 1890, c. 418, 26 Stat. 146 (Menomonee), dis

cussed in United States eaJ rel. BesOtW V'. Work, 6 F. 2d 694 (App. D. C. 
1925), and supplemented by the Act of June 28, 1906, c. 3578, 34 Stat. 
547 ; Act of December 21, 1904, c. 22, 33 Stat. 595 (Yakima) ; Act of 
April 23, 1904, 33 Stat. 302 (Flathead). Of. sec. 4 of the Act of March 
3, 1921, 41 Stat. 1355 (Fort Belknap), which affirms the right of the 
individual Indian to cut timber on tribal land. The foregoing statute 
also provides that the bead of a family may take coal from unleased 
tribal lands tor domestic use (sec. 6). 

123 36 Stat. 855, 857, sec. 7, 25 U. S. C. 407. The disposition of timber 
belonging to the Five Civilized Tribes is governed by the Act of June 28, 
1898, 30 Stat. 495; Act of January 21, 1903, 32 Stat. 774; Act of April 
26, 1906, 34 Stat. 137; Act of August 24, 1912, 37 Stat. 497. Timber 
on reservation lands in Minnesota and Wisconsin may be sold in ac
cordance with the provisions of the Acts of February 16, 1889, 25 Stat. 
673, 25 U.S. C. 196, the Act of March 28, 1908, 35 Stat. 51 (Menominee), 
and the Act of May 18, 1916, 39 Stat. 123, 137 (Red Lake). 

1u 25 C. F. R. 61.1-61.29. Office of Indian Aft'airs, Department of the 
Interior, General Forest Regulations, approved April 23, 1936. It is pro
vided that the regulations may be superseded by special instructions to 
particular reservations or by provisions of tribal constitutions, bylaws, 
or charters, or any authorized tribal action of the tribes thereunder. 
25 C. F. R. 61.6. 

1211 See Chapter 15, sees. 15, 19. 
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SECTION 6. INDIVIDUAL RIGHTS UPON DISTRIBUTION OF TRIBAL PROPERTY 

The extent of individual participation in the distribution of 
tribal property is governed, in the first instance by the federal 
statute or treaty authorizing the distribution, or, where the fed
eral law is silent, by the law or custom of the tribe. 

Apportionment and distribution of tribal funds may be at
fected by acts passed by Congress in the exercise of its plenary 
power over tribal property.126 The manner in which the plenary 
power over tribal property could be exercised to affect the indi
vidual's rights is discussed elsewhere.127 

A. MODES OF DISTRIBUTION 

Where Congress has prescribed the method of distributing 
tribal property, equal division per capita has been the general 
rule.128 This method of apportionment is consistent with the 
nature of the individual's interest in tribal property and is found 
in numerous treaties and acts providing for the distribution 
of tribal property.129 "Every member of the tribe has· an 
interest in preventing one member from getting more than his 
share * * *." 130 

However, the act, treaty, or custom providing for distribution 
may restrict the class of those entitled to participate in a given 
distribution or deviate from the equality rule by differentiating 
among various classes of participants. Certain classes of mem
bers may receive more tribal property at given times than 
others.m 

Even in the same class there have been inequalities in the dis
tribution of tribal assets. For example, many allotments were 
mude on the basis of acreage rather than value, although 
equality of acreage might co-exist with wide inequality of values. 

Ordinarily, in the distribution of money, the wants of all 
individuals are, for all practical purposeR, infinite and equal, and 
equal per capita distribution is a well-nigh universal rule.m 

Where, however, the Federal Government has provided for a 
distribution of land or overcoats or teams of oxen, differentia-

128 See Chapter 5, sec. 5B. 
127 See Chapter 5, sec. 5. 
128 On the application of this rule to the allotment of tribal land, see 

Chapter 11. The application of this rule in, the distribution of annui
ties is discussed in Chapters 10 and 15. 

129 E. g., Act of April 30, 1888, c: 206, 25 Stat. 94 (Sioux Nation) ; 
Act of April 27, 1904, c. 1620, 33 Stat. 319 (Devils Lake Reservation 
Indians) ; Act of June 28, 1906, c. 3578, 34 Stat. 547 (Menominee) ; Act 
of March 2, 1907, c. 2536, 34 Stat. 1230 (Rosebud Sioux). 

!30 Tiger v. Twin State OiZ Go., 48 F. 2d 509, 511 (C. C. A. 10, 1931), 
atl"g sub nom. Kemohah v. Shaffer OiZ and Refining Go., 38 F. 2d 665 
(D. C. N. D. Okla. 1930). 

131 In passing upon the distributing of a tribal fund created for the 
purpose of paying to certain Stockbridge-Munsee Indians their share in 
tribal property, said Indians having been erroneously omitted from the 
distribution of an earlier fund, the Solicitor of the Department of the 
Interior declared : 

The fund created was for one purpose only. Consequently there 
is no merit to the contention that if the fund be tribal or com
munal then it must be RUbject to disbursement for tribal expendi
tures gene1 ally, and that it is necessarily individual and not 
tribal because all members do not participate in its distribution. 
The very purpose of the appropriation refutes the contention. 
Op. Sol. I. D., D. 42071, December 29, 1921. 

Of. Treaty of March 28, 1836, with the Ottawas and Chippewas, 7 Sat. 
491, providing for payments of different amounts to different classes of 
half-breeds. 

n 2 Per capita payment was made the general rule, except where the 
interest of the Indians or some treaty stipulation otherwise required, by 
sec. 3 of the Act of March 3, 1853, 10 Stat. 226, 239. This provision 
superseded a provision to the same general effect in sec. 3 of the Act of 
August 30, 1852, 10 Stat. 41, 56, which made permanent the clause 
which had been included as a limitation upon the appropriations made 
by earlier appropriation acts. See section 3 of Act of July 21, 1852, 10 
Stat. 15, 23. Recent statutes providing for per capita distribution of 
various funds are cited in fn. 135 and 1,44 infra. 

tions have frequently been made between adults and infants or 
between heads of families and dependents or between men a~d 
women.133 Likewise, where divisions exist within a tribe, based 
upon separations in migration, degree of blood, or other his
torical factors, these factors have frequently been taken into 
account in treaties and statutes?84 

Occasionally Congress, instead of specifying a total amount 
to be distributed within a given class, has allocated out of the 
tribal estate a fixe::d amount of money or property to each mem
ber of a tribe,185 or to each member who meets certain qualifica
tions.186 

133 Thus, for example, the original General Allotment Act of February 
8, 1887, sec. 1, 24 Stat. 388, 25 U. S. C. 331, authorized the allotment of 
land in these terms : 

To each head of a family, one-quarter of a section ; 
To each single person over eighteen years of age, one-eighth of a 

section; 
To each orphan child under eighteen years of age, one-eighth of a 

section ; and 
To each other single person under eighteen yPars now living. or 

who may be born prior to the date of the order of the President 
directing an al1otment of the lands embraced in any reservation, 
one-sixteenth of a section. 

134 An example of a treaty provision modifying the general rule of 
equality is Art. 10 of the Treaty of October 1, 1859, with the Sacs and 
Foxes of the Mississippi, 15 Stat. 467, 470. Under this treaty half
bloods and intermarried Indians might receive certain tribal lands as
signed to them in severalty, but then they would have no share in other 
tribal property, even though they remained members of the tribe. 

See, for example, sees. 4 and 5, Act of July 29, 1848, 9 Stat. 252, 264~ 
265 (N. C. Cherokees) ; Act of January 18, 1881, 21 Stat. 315 (Winne
bago Indians) ; Act of October 19, 1888, 25 Stat. 608 (Cherokee freed
men) ; Act of October 1, 1890, 26 Stat. 636 (Shawnee and Delaware 'In
dians and Cherokee freedmen) ; Act of March 3, 1893, 27 Stat. 744 (Stock
bridge and Munsee tribe) ; Act of April 28, 1904, 33 Stat. 519 (Wyandotte 
Indians) ; Act of March 1, 1907, 34 Stat. 1055 (Sac and Fox Indians) ; 
Act of August 11, 1916, 39 Stat. 509 (Rosebud Sioux Reservation) ; 
Act of March 4, 1917, 39 Stat. 1195 (Santee Sioux) ; Act of April 14, 
1924, 43 Stat. 95 (Chippewas of Minnesota) ; Act of May 3, 1928, 45 Stat. 
484 (Sioux Tribe) ; Act of March 4, 1929, 45 Stat. 1550 (Loyal Shawnee 
Indians) ; Act of March 3, 1931, 46 Stat. 1495 (Blackfeet Tribe). 

The following Appropriation Acts include special provisions for per 
capita payments to specified individuals or classes of individuals within 
a given tribe; Act of March 3, 1855, sec. 3, 10 Stat. 686 (North Carolina 
Cherokees) ; Act of July 31, 1854, sec 8(7), 10 Stat. 315, 33-3 (Chero
kees) ; Act of August 18, 1856, sec. 14, 11 Stat. 81, 92 (Cherokees east 
of the Mississippi) ; Act of June 14, 1858, 11 Stat. 362 (Cherokees) ; 
Act of March 3, 1875, 18 Stat. 402, 412 (Kickapoo) ; Act of July 4, 1884, 
23 Stat. 76, 81 (Kickapop); Act of June 29, 1888, 25 Stat. 217, 222-223 
(Kickapoo); Act of March 3, 1891, 26 Stat. 989, 1010 (Creek Nation of 
Indians) ; Act of June 10, 1896, 29 Stat. 321, 334 (Flandreau Band of 
Sioux and Santee Sioux in Nebraska) and pp. 358--359, Art. II (Apache, 
Mohave, and Yuma) ; Act of July 1, 1898. 30 Stat. 571, 578 (Kickapoo) ; 
Act of March 1, 1899, 30 Stat. 924, 931 (Kickapoo) ; Act of March 3, 
1905, 33 Stat. 1048, 1052 (Kickapoo) and pp. 1078--1019, Art. II (Port 
Madison Indian Reservation) Act of March 4, 1929, 45 Stat. 1562, 1587 
(Saint Croix Chippewas of Minnesota) ; Act of May 14, 1930, 46 Stat. 
279, 285 (Sioux). 

Special rights of participation in tribal property granted to mixed 
bloods of various tribes gave rise to "half-breed scrip." Act of July 17, 
1854, 10 Stat. 304 (Sioux Nation). See also Appropriation Act of March 
3, 1885, 23 Stat. 362, 368 (Kaw or Kansas Tribe). 

185 Act of August 22, 1911, 37 Stat. 44 (Choctaw, Chickasaw, Cherokee, 
and Seminole Indians) ; Act of November 19, 1921, 42 Stat. 221 (Chip
pewas of Minnesota) ; Act of January 25, 1924, 43 Stat. 1 (Chippewas 
of Minnesota) ; Act of January 30, 1925, 43 Stat. 798 (Chippewas of 
Minnesota) ; Act of February 19, 1926, 44 Stat. 7 (Chippewas of Min
nesota) ; Act of March 15, 1928, 45 Stat. 314 (Chippewas of Minnesota) ; 
Act of April 28, 1928, 45 Stat. 467 (Shoshones and Arapahoes of Wy
oming) ; Act of May 11, 1928, 4,5 Stat. 497 (Rosebud Sioux Indians) ; 
Act of May 26, 1928, 45 Stat. 747 (Pine Ridge Sioux Indians) ; Act of 
December 23, 1929, f6 Stat. 54 (Chippewas of Minnesota) ; Act of March 
24, 1930, 46 Stat. 88 (Shoshone and .Arapahoe) ; Act of April 15, 1930, 
46 Stat. 169 (Pine Ridge, South Dakota) ; Act of February 3, 1931, 46 
Stat. 1060 (Shoshone and Arapahoe) ; Act of February 14, 1931, 46 Stat. 
1102 (1\fenominees of Wisconsin) ; Act of February 14, 1931, 46 Stat. 
1107 (Chippewas of Minnesota) ; Act of February 12, 1932, 47 Stat. 4U 
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To equalize allotments, various acts provide for the payment 137 

or the withholding of payment 138 of tribal funds to individuals. 

B. TIME OF DISTRIBUTION 

Ordinarily, acts providing for the distribution of tribal assets 
provide for the immediate payment of the entire share to those 
entitled to it. Individual rights vest immediately upon segrega
tion, and the tribal character of the property is extinguished.139 

In some special acts providing for distribution of tribal prop
erty, Congress has seen fit to withhold payment of some or all of 
the Indian's share until some future time.140 

(Chippewas of Minnesota) ; Act of June 14, 1932, 47 Stat. 306 (Red 
Lake of Minnesota) ; Act of June 14, 1932, 47 Stat. 307 (Menominees 
of Wisconsin) ; Act of January 20, 1933, 47 Stat. 773 (Chippewas of 
Minnesota) ; Act of JunP. 3. 1933, 48 Stat. 112 (MenomineP.) ; Act of 
June 15, 1933, 48 Stat. 146 (Seminole) ; Act of June 16, 1933, 48 Stat. 
254 (Red Lake) ; Act of May 7, 1934, 48 Stat. 668 (Chippewas of Min
nesota) ; Act of July 2, 1935, 49 Stat. 444 (Red Lake) ; Act of June 20, 
1936, 49 Stat. 1568 (Blackfeet). 

136 The Act of April 30, 1888, 25 Stat. 94 (later amended by the Act 
of June 21, 1906, 34 Stat. 325, 326), established the right to "Sioux 
benefits" in the following terms: 

• • • That each head of family or single person over the age 
of eightt>en years, who shall have or may hereafter take his or 
hPr allotment of land in severalty, shall be provided with two 
milch cows, one pair of oxen, with yoke and chain, one. plow, one 
wagon, one harrow, one hoe, one axe, and one pitchfork, all suit
able to the work they may have to do, and also twenty dollars 
in cash. (P. 101.) 

And see Act of March 3, 1909, 35 Stat. 751 (Quapaw, Modoc, Klamaths) ; 
Act of June 1, 1938, 52 Stat. 605 (Klamath). 

137 See the Act of April 26, 1906, c. 1876, 34 Stat. 137 (Five Civilized 
Tribes). 

1.38 See the Act of March 1, 1901, 31 Stat. 861, 862-863 (Creek). 
139 Parallel problems arise in the law of corporations, future interests, 

and trusts. See Oogswen v. Second Nat. Bank, 78 Conn. 75, 60 Atl. 
1050 (1905), aff'd sub nom. Jerome v. Cogswell, 204 U. S. 1 (1907), hold
ing that the declaration of a dividend, payable at some future date, 
creates a debt in favor of the stockholder against the corporation. When 
a fund out of which the dividend is to be paid is segregated, a trust for 
the benefit of the stockholders is imposed upon the segregated fund. 
See New York Trust Oo. v. Edwards, 274 Fed. 952 (D. C. S. D. N. Y. 
1921); Staats v. Biograph Oo., 236 Fed. 454 (C. C. A. 2, 1916). See 
also Hayward v. Blake, 247 Mass. 430, 142 N. E. 52 (1924), to the effect 
that income accruing to a life tenant during his lifetime, but not yet 
payable at the date of his death, is payable to his estate. 

Ho The Act of January 14, 1889, 25 Stat. 642, provided for the sale of 
certain tribal lands of the Chippewa Indians of Minnesota. Sec. 7 pro
vided in part : 

That all money accruing from the disposal of said lands * • • 
shall * • * be placed in the Treasury of the United States 
to the credit of all the Chippewa Indians in the State of Minne
sota as a permanent fund, which shall draw interest at the rate of 
five per centum per annum, payable annually for the period of 
fifty years * * * and which interest and permanent fund 
shall be e:mended for the benefit of said Indians in manner 
following: One-half of said interest shall, during the said period 
of fifty years, except in the cases hereinafter otherwise provided, be 
annually paid in cash in equal shares to the ht>ads of families and 
guardians of orphan minors for their use; anrl one-fourth of said 
interest shall, during the same period and with the like excep
tion, be annually paid in cash in equal shares per capita to all 
other classes of said Indians ; and the remaining one-fourth of said 
interest shall, during the said period of fifty years * * * be 
devoted exclusively to the establishment and maintenance of a 
system of free schools among said Indians * * • ; and at the 
expiration of the said fifty years, the said permanent fund shall 
be divided and paid to all of said Chippewa Indians and their issue 
then living, in cash, in equal shares : * * * The United States 
shall, for the bem•fit of said Indians, advance to them as such 
intQrest as aforesairl the sum of ninety thouoand dollars an
nua]ly * * * until such time aR said permanent fund • • • 
shall equal or exceed the sum of three million dollars, less any 
actual interest that may in the meantime accrue from accumula
tions of said permanent fund * * *. 

Under this act, three-fourths of the interest is to be paid annually to 
the eligible Indians in equal shares per capita. Any advances made can 
come only from the interest, and the Secretary of the Interior cannot 
segregate and advance to any individual Chippewa,..his pro rata share 
of the permanent fund. If he were allowed to do this, there is a possi
bility that the permanent fund set apart for the benefit of all Chippewas 
might be seriously depleted or exhausted (Op. Sol. I. D., M.l18'm, May 31, 
1924). The policy behind keeping the fund intact for the period of 50 
years was to prevent the Indians !rom squandering their wealth ; it was 

C. THE LIMITS OF LEGISLATIVE DISTRIBUTION 

Oftentimes, the act or treaty providing for the distribution 
of tribal lands or tribal funds does not state specifically the pro
portion each member is to receive, but leaves the distribution to 
the decision of the tribe.141

· Tribal charters generally limit the 
amount and mode in which tribal property may be distributed,142 

and in some cases prohibit ·any per capita distribution of tribal 
funds.148 

So lQ.!lg as the Federal Government sought to achieve the 
breaking up of tribal estates, legislative distribution of tribal 
funds was the order of the day.14

4o 

supposed that, during the 50-year period, they would have become suffi
ciently educated to realize the value of their property. 

However, by virtue of the Act of May 18, 1916, c. 125, 39 Stat. 123, 
135, the Secretary of the Interior was authorized in his discretion to ad
vance to any individual entitled to participate in the permanent fund of 
the Chippewas 

* * * one-fourth of the amount which would now be coming 
to said Indian under a pro rata distribution of said permanent 
fund: Provided further, That any money received hereunder by 
any member of said tribe or used for his or her benefit shall be 
deducted from the share of said member in the permanent fund 
~o~~de ~:i~nB~{~Je~a :r.ndi,:,ns in Minnesota to which he or she 

(Discussed Op. Sol. I. D., M.15954, January 8, 1927.) 
The question of the proportionate distribution of the interest accruing 

upon the Chippewa fund was discussed in an opinion of the Solicitor of 
the Interior Department (Op. Sol. I. D., M.15954, January 8, 1927). 

141 The Act of March 3, 1839, 5 Stat. 349, 350, providing for the divi
sion and distribution of lands belonging to the Brothertown Indlans by 
a board of commissioners, stated that it was the duty of the board "to 
make a just and fair partition and division of said lands among the 
members of said tribe, or among such of them as, by the laws and 
customs and regulations of said tribe, are entitled to the same, and in 
such proportions and in such manner as shall be consistent with equity 
and justice, and in accordance with the existing laws, customs, usages, 
or agreements of said tribe." Numerous other acts which leave the 
distribution of tribal property to the tribe itself are discussed in Chap
ter 15, sees. 23 and 24. 

142 For example, the corporate charter of the Winnebago Tribe of 
Nebraska, ratified August 15, 1936, provides: 

The Tribe may issue to each of its members a nontransferable 
certificate of membership evidencing the equal share of each 
member in the assets of the Tribe and may distribute per capita, 
among the recognized members of the Tribe, all profits of cor
porate enterprises or income over and above sums necessary to 
defray corporate obligations and over and above all sums which 
may be devoted to the establishment of a reserve fund.., the con
struction of public works, the costs of public enterprises, the 
expenses of tribal government, the needs of charity, or other cor
porate purpose. No such distribution of profits or income in any 
one year amounting to a distribution of more than one-half of 
the accrued surplus, shall be made without the approval of the 
Secretary of the Interior. No distribution of the financial assets 
of the Tribe shall be made except as provided herein or as au
thorized by Congress. 

143 For example, the corporate charter of the Gila River Pima-Maricopa 
Indian Community (ratified February 28, 1938) provides, in sec. 8: 
"No per capita distribution of any assets of the community shall be 
made." 

144 Act of June 10, 1872, 17 Stat. 388 (Ottawa) ; Act of March 3, 1873, 
17 Stat. 623 (Ottawa) ; Act of May 15, 1888, 25 Stat. 150 (Omaha) ; 
Act of August 19, 1890, 26 Stat. 329 (Omaha tribe) ; Act of February 13, 
1891, 26 Stat. 749 (Sac and Fox and Iowa) ; Act of August 11, 1894, 
28 Stat. 276 (Omaha) ; Act of February 20, 1895, 28 Stat. 677 (Ute); 
Act of February 28, 1899, 30 Stat. 909 (Pottawatomie and Kickapoo); 
Act of June 6, 1900, 31' Stat. 672 {Fort Hall) ; Act of February 28, 1901, 
31 Stat. 819 (Seneca) ; Act of February 20, 1904, 33 Stat. 46 (Red Lake) ; 
Act of April 23, 1904, 33 Stat. 254 (Sioux) ; Act of April 23, 1904, 33 
·Stat. 302 (Flathead) ; Act of April 27, 1904, 33 Stat. 319 (Devils Lake) ; 
Act of April 27, 1904, 33 Stat. 352 (Crow) ; Act of April 28, 1904, 33 
Stat. 567 (Grande Ronde) ; Act of December 21, 190'4, 33 Stat. 595 
(Yakima) ; Act of March 3, 1905, 33 Stat. 1016 (Shoshone or Wind 
River) ; Act of March 20, 1906, 34 Stat. 80 (Kiowa, Comanche, and 
Apache) ; Act of March 22, 1906, 34 Stat. 80 (Colville) ; Act of June 14, 
1906, 34 Stat. 262 (Indians in Richardson County, Nebraska) ; Act of 
May 30, 1908, 35 Stat. 558 (Fort Peck) ; Act of February 18, 1909, 35 
Stat. 628 (Omaha and Winnebago) ; Act of March 3, 1909, 35 Stat. 751 
(Quapaw) ; Act of May 13, 1910, 36 Stat. 368 (Richardson County, 
Nebraska) ; Act of May 11, 1912, 37 Stat. 111 (Omaha) ; Act of July 1, 
1912, 37 Stat. 187 (Winnebago) ; Act of February 14, 1913, 37 Stat 
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In recent years, however, the Federal Government, recogniz
ing that per capita payments would lead to the dissipation of 
the tribal estate and the creation of new demands upon the Fed
eral Treasury on the part of individual Indians, has sought to 
discourage the per capita distribution of tribal funds,145 except 

675 (Standing Rock) ; Act of August 26, 1922, 42 Stat. 832 (Riverside 
County, California) ; Act of May 19, 1924, 43 Stat. 132 (Lac du Flam
beau Band of Chippewas) ; Act of January 7, 1925, 43 Stat. 726 (Omaha) ; 
Act of February 9, 1925, 43 Stat. 820 (Omaha) ; Act of March 3, 1927, 
44 Stat. 1369 (Kiowa, Comanche, and Apache); Act of March 3, 1927, 
44 Stat. 1389 (Cheyenne River) ; Act of March 3, 1927, 44 Stat. 1397 
(Fort Hall) ; Act of April 29, 1930. 46 Stat. 260 (Iowa) ; Act of March 2, 
1931, 46 Stat. 1481 (Fort Berthold) ; Act of March 4, 1931, 46 Stat. 1526 
<Puyallup) ; Act of March 3, 1933, 47 Stat. 1488 (Utes) ; Act of June 20, 
1936, 49 Stat. 1543 (Crow) ; Joint Resolution of June 20, 1936, 49 Stat. 
1569 (Fort Belknap). For a fuller discussion of problems involved in 
pro rata division of tribal property, and general statutes on the subject, 
see Chapter 15, sees. 22-24, and Chapter 10, sees. 4-5. 

Hs Prohibitions against or limitations upon per capita payments are 
found in the following general statutes: Act of March 3, 1927, 44 Stat. 
1347 (tribal oil and gas rentals) ; Act of June 18, 1934, 48 Stat. 984 
(making distribution of tribal assets subject to tribal consent). Pro-

where such funds represent continuing income/'6 or where prior 
legislative commitments preclude application of the current pol
icy of conserving the tribal estate. 

The federal policy of discouraging per capita distribution of 
tribal funds, coupled with a tendency to cut down federal use of 
tribal funds for Indian Service administration, has made the 
activity of the tribe itself in distributing tribal property or rights 
of user therein a matter of increasing importance. 147 

hibitions against per capita payments are likewise found in the fol
lowing special statutes: Act of May 18, 1928, 45 Stat. 602 (Indians of 
California); Act of December 17, 1928, 45 Stat. 1027 (Winnebago); Act 
of February 20, 1929, 45 Stat. 1249 (Nez Perce) ; Act of February 23, 
1929, 45 Stat. 1256 (Coos Bay, Lower Umpqua and Siuslaw) ; Act of 
February 23, 1929, 45 Stat. 1258 (Kansas) ; Act of April 21, 1932, 47 
Stat. 87 (Wichita and affiliated bands) ; Act of June 19, 1935, 49 Stat. 
388 (Tlingit and Haida) ; Act of August 30, 1935, 49 Stat. 1049 (Chip
pewa). A precursor of this prohibition against per capita distribution 
is found in the Act of March 3, 1863, 12 Stat. 819 (Sioux). 

146 Act of June 15, 1934, 48 Stat. 964 (Menominee) ; Act of August 25, 
1937, 50 Stat. 811 (Palm Springs). 

147 See Chapter 7, sec. 8. 
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SECTION 1. NATURE AND FORMS OF INDIVIDUAL PERSONAL PROPERTY 

The forms of personalty held l.ly Indians (e. g. funds, personal 
belongings, notes, mortgages, growing crops, livestock, and choses 
in action) may be as diverse as those held by non-Indians. So, 
too, the forms of legal and equitable interests in personal prop
erty which may be vested in individual Indians are probably as 
diverse as among non-Indians. It is not our purpose to analyze 
those rights in personalty which Indians enjoy in common with 
other citizens. Yet in so far as the Indian is subject to the 
special guardianship 1 of the Federal Government, problems pe
culiar to him arise concerning his acquisition, use, and disposi
tion of his goods and chattels. 

Under the United States Constitution, the rights of the Indian 
in his private property, whatever they may be, are "secured and 
enforced to the same extent and in the same way as other resi
dents or citizens of the United States." 2 Nonetheless, Congress 
may, acting within the scope of its constitutional power, control 
and manage his affairs and property.3 The rights of the Indian 
in his personalty are primarily dependent upon the answer to 
the question: Has Congress, in the particular instance, under
taken to manage the property, and if so, to what extent have 
powers_ of management been conferred upon administrative 
officials? 

Where Congress has not imposed restrictions upon the In
dian's personal property he may exercise the same power to 
use, destroy, or alienate his personal property which any other 
citizen possesses. There is nothing about the status of the 
individual Indian as such that incapacitates him from exercising 
the ordinary rights enjoyed by other owners of personal prop· 
erty.' Whatever peculiar limitations are to be found in this 
field are limitations attached to the property rather than limi
tations affecting the person. 

1 "Guardian-ward" concepts are discussed in Chapter ·8, sec. 9. 
2 See Choate v. Trapp, 224 U. S. 665, 677 (1912). 
a For the extent of congressional power over Indian affairs and Indian 

property, see Chapter 5. 
4_ See Chapter 8. 

If legal problems in the field of Indian-owned personal prop
erty are viewed from this standpoint, the statutory or treaty 
origin of any property is of final importance in determining 
what limitations are attached to its use or disposition. If the 
treaty or statute provides that funds or teakettles are to be 
turned over to an Indian without restriction, that ordinarily 
ends the matter. The funds or the teakettles become the abso
lute property of the recipient, who may thereafter utilize, de
stroy, conserve, or give away his property without the consent 
of any official. On the other hand, if Congress provides that 
certain property shall be distributed to Indians "under such 
rules and regulations as the Secretary of the Interior may pre
scribe," it becomes necessary to examine what those rules and 
regulations provide in order to determine how far rights ordi
narily associated with ownership can be exercised by the Indian 
and how far they rest with the reservation superintendent or 
some other government official. 

Generally, but not universally, restricted personal property 
represents a carry-over of restrictions imposed upon land own
ership. Since Indian lands have generally been subjected to 
restrictions on lease or sale,G the treaties and statutes author
izing such lease or sale might, and often did, provide that tb~ 
cash returns derived from such disposition of lands should be 
held by the United States in trust for the Indians concerned or 
should be turned over to the Indians subject to specific restric
tions upon use or disposition. The legal justification for such 
provisions was that the Federal Government, having power to 
forbid or permit land alienation might condition its permission 
by extending restrictions to the proceeds derived from restricted 
lands. The factual justification was, generally, that the Indians 
might squander the proceeds of their lands and thus render 
themselves a burden to the Government or a danger to their 
neighbors unless restrained from doing so by governmental 
restrictions. 

11 See Chapter 11, sees. 4 and 5. 
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The policy problems which are raised in this field involve a tion in economics is impossible. At different times and in 
balancing of two objectives: on the one hand to safeguard the diverging circumstances, the balance between these conflicting 
economic future of the Indian and the purse strings of the Fed- objectives has naturally varied. No simple formula will ex
eral Government by preventing the dissipation of the Indian's 
capital assets; on the other hand to minimize the cost of paternal 
supervision that such safeguarding entails and to give the indi
vidual Indian the right to exercise· his own judgment, and to 

plain why certain property has been restricted and other prop

erty turned over to Indian owners without strings. All that 

can be attempted in this chapter in that regard is to indicate 

make mistakes in the process, without which practical educa- the principal types of legislation in the field. 

SECTION 2. SOURCES OF INDIVIDUAL PERSONAL PROPERTY 

The same Indian may possess at one time restricted and un
restricted funds. With unrestricted funds, as, for example, 
wages earned by the Indian in private employment, he may do 
just as he wishes, as any other person might.6 Funds may come 
from sources not subject to control by the Federal Government ; 
yet Congress may restrict the Indian's use of such funds as long 
as it retains its guardianship over the Indian.7 On the other 

6 See Choteau v. Burnet, 283 U. S. 691 (1931), aff'g sub nom. Choteau 
v. Commissioner oj Internal Revenue, 38 F. 2d 976 (C. C. A. 10, 1930). 

:See Hickey v. United States, 64 F. 2d 628 (C. C. A,. 10, 1933'); 
United States v. Waller, 243 U. S. 452 (1917) ; Brader v. James, 246 
U. S. 88 (1918) ; and see Chapter 5, sees. 5C, D. 

hand, funds, presently unrestricted, may have had their source 
in other restricted property. 

The chief sources of funds which have given rise to special 
problems of Indian law are: 8 

1. Proceeds, including income, from restricted allotted 
lands. 

2. Tribal funds individualized by per capita distributions 
to the Indians. 

3. Payments from the Federal Government. 
4. Payments of damages for loss of property. 
5. Proceeds from the sale of restricted crops and livestock. 

8 Op. Sol. I. D., M.25258, June 26, 1929. 

SECTION 3. SOURCES OF INDIVIDUAL PERSONAL PROPERTY-PROCEEDS FROM 
ALLOTTED LANDS 

Comparatively few of the allotment acts have any specific 
direction governing the distribution of the proceeds from the 
disposition of the individual's land, either by sale or lease.9 The 
General Allotment Act of 1887 10 did not permit any disposition, 
except by descent, of allotted lands for certain periods of time, 
during which the lands were to be held in trust by the United 
States. But realizing that the heirs might not want the inherited 
lands, since they might have allotted lands of their own, and 
desiring to encourage the sale of such lands,11 Congress, in the 
Appropriation Act of May 27, 1902/2 provided that trust lands 
inherited from Indians might be conveyed in fee by them subject 
to the approval of the Secretary of the Interior.11 

The rights of the heirs to the proceeds derived from conveyance 
are discussed in the cases of Nat,ional Bank of Corwrrwrce v. 
Anderson 11 and United States v. 'Thurston County, N ebraska/5 

which sustain the regulations of the Secretary of the Interior 
controlling the proceeds under the Act of 1902. The court in the 
National BanlG of Commerce case holds that the Act of 1902 does 

0 See Chapter 11. 
1e1 Sec. 5, Act of February 8, 1887, 24 Stat. 388, 389. 
11 The Act of 1902 permits alienation by the heirs, subject to the 

approval of the Secretary of the Interior, on the assumption that they 
would be "more competent in many cases to manage their own affairs 
than would the original allottee have been; and that the Secretary of the 
Interior should be the judge as to whether that condition bas come 
about." United States v. Park Land Oo., 188 Fed. 383, 387 (C. C. Minn. 
1911). 

The purpose of the statute evidently is that lands inherited 
from deceased allottees by heirs who had and were living upon 
allotments of their own, might be sold and converted into money, 
rather than remain untilled and unoccupied. 

National Bank of Oomrnerce v. Anderson, 147 Fed. 87, 89 (C. C. A. 9, 
1906). 

12 Sec. 7, 32 Stat. 245, 275, 25 U. S. C. 379. 
13 The approval of the Secretary of the Interior was necessary to the 

validity of a conveyance by an adult heir of an Indian allottee. United 
States v. Leslie, 167 Fed. 670 (C. C. S. D. 1909). 

14147 Fed. 87 (C. C. A. 9, 1906). 
15 143 Fed. 287 (C. C. A. 8, 1906), rev'g 140 Fed~ 456 (C. C. Nebr. 1905). 

not indicate an intent by Congress to vacate the trust of ·the 
lands held in trust. When the lands are sold with the consent of 
the Secretary, the trust attaches to the proceeds, which are 
payable to the heirs under the rules prescribed by the Interior 
Department. In approving sales by heirs, the Secretary of the 
Interior had prescribed that all proceeds of such sales be de
posited in United States depositories to the individual credit of 
each heir as his interest in the estate indicated and subject to 
checks of $10 per month with the approval of the agent in charge 
and in larger amounts only when authorized by the Commiss.ioner 
of Indian A:ffairs.16 

In United States F 'idelity and Guaranty Co. v. Hansen/" the 
court holds that the purchase price derived from the sale of the 
land by the heir is a trust fund; that under the provision of the 
act requiring the Secretary of the Interior to approve a con
yeyance, he has the authority to exercise the government's option 
of continuing control or relinquishing it. 

In 1907, Congress took the further step and permitted the 
sale or lease of allotted lands by either the allottee or his heirs 
during the trust period, 

* * * on such terms and conditions and under such 
rules and regulations as the Secretary of the Interior may 
prescribe, and the proceeds derived therefrom shall be 
used for the benefit of the allottee or heir so disposing of 
his land or interest, under the supervision of the Com
missioner of Indian Affairs; * * *.18 

In the same Act of March 1, 1907/9 Congress amended the Act 
of 1902, and relinquished some control over the proceeds derived 
from the sale of allotments in the White Earth Reservation in 
Minnesota. The amendment provides for the removal of re-

16 Rules promulgated September 16, 1904, sustained in United States v. 
Thurston County, supra, fn. 15. See Chapter 13, sec. 4. 

17 36 Okla. 459, 12:l Pac. 60 (1912). 
18 Appropriation Act of March 1, 1907, 34 Stat. 1015, 1018, 25 U. S. C. 

405. See Chapter 11. 
19 34 Stat. 1015, 1034. 
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strictions on allotments held by adult mixed bloods. In United 
States v. Pa1·k Land Oo.,'JIJ the court construes this amendment 
to remove from federal control the sale of lands in the W'hite 
Earth Reservation and the proceeds derived therefrom by the 
adult mixed-blood Indian, no matter how it has come to him. 
As for an adult full blood, the act provides that the Secretary 
of the Interior may remove the restrictions upon the sale of his 
allotment if satisfied that that Indian is competent to handle 
his own affairs. Till then, Congress retains control over the 
land and the proceeds therefrom. 

Section1 of the Act of May 29, 1008,n which expressly excludes 
from its scope lands in Oklahoma, Minnesota, and South Dakota, 
permits the sale of allotments on petition of the allottee, his 
heir, or duly authorized representative, 

tember 30, 1854,26 between the United States an<;l certain Chip
pewa Indians, a system of allotting tribal lands was established. 
Article 3 of the treaty provided that the President was to assign 
the allotments and that he might issue patents "with such re
strictions of the power of alienation as he might see fit to im
pose." In the exercise of this power, be may include in the 
patent a restriction against alienation without his consent. In 
the case of Star-r v. OamzJbell,2'1 it is held that this restriction 
extends to the timber on the land and therefore the President 
could regulate the distribution of the proceeds from the sale of 
the timber.• 

On the other hand, Congress may permit the leasing of allotted 
lands, subject to the approval of the Secretary of the Interior, 
but specifically providing that the allottees "* * * shall have 
full control of the same, including the proceeds thereof Prov ided, That the proceeds derived from all sales here

under shall be used, during the trust period, for the bene- * 
fit of the allottee, or heir, so disposing of his interest, 
under the supervision of the Commissioner of Indian 

* *." 2!1 

Affairs : * * * 

A perusal of the acts cited indicates a general intent of Con
gress to retain, for a time, governmental control of the proceeds 
from the disposition of restricted allotted lands and to leave to 

Sections 1 22 and 4 :~:~ of the Act of June 25, 1910,
24 

provide gen- the discretion of administrative officials the time and manner in 
erally for the control of the proceeds from the sale or lease of which such funds are to be distributed or expended, subject to 
the Indian's restricted lands. Section 8 of the act allows the the qualification that the funds be used for the benefit of the 
sale of timber on trust allotments with the consent of the Sec
retary of the Interior and the distribution of the proceeds to 
the allottee or disposal for his benefit under rules and regulations 
prescribed by the Secretary of the Interior.25 

The imposition of a trust over Indian funds may be effectuated 
by treaty as well as by statute. In the treaty concluded Sep-

'JIJ 188 Fed. 383 (C. C. Minn. 1911). In United States v. First National 
Bank, 234 U. S. 245 (1914), aff'g 208 Fed. 988 (C. C. A. 8, 1913), a case 
involving an attempt by the United States to set aside a conveyance of 
land by an Indian having less than one-eighth white blood, the Supreme 
Court held that any identifiable amount of white blood brought an Indian 
within the scope of the provision of the Act of March 1, 1907, removing 
restrictions upon the allotments of mixed-blood Indians. 

n 35 Stat. 444, 25 U. S. C. 404. 
22 * * * All sales of lands allotted to Indians • * • shall 

be made under such rules and regulations • • • as the Secre
tary of the Interior may prescribe * • • Provided, That the 
proceeds of the sale of inherited lands shall be paid to such heir 
or heirs as may be competent and held in trust subject to use and 
expenditure during the trust period for such heir or heirs as may 
be incompetent, as their respective interests shall appear • • •. 

The section permits the deposit of Indian funds held by federal disbursing 
agents in banks. This provision is not affected by the Act of March 3, 
1928, 45 Stat. 161, amending sec. 1. See 25 U. S. C. 372. 

2a Sec. 4 provides for the leasing of allotted lands for a period not to 
exceed 5 years, subject to and in conformity with such rules and regula
tions as the Secretary of the Interior may prescribe, and the proceeds of 
any such lease shall be paid to the allottee or his heirs, or expended for 
hiR or their benefit, in the discretion of the Secretary of the Interior. See 
25 u. s. c. 403. 

24 36 Stat. 855. This act applies to proceeds derived from the sale of 
lands held in trust as well as lands in which the power of alienation is 
restricted. United States 'V·. Bowling, 256 U. S. 484 (1921), rev'g 261 
Fed. 657 (D. C. El. D. N. Y. 1919). 

26 The Act of March 4, 1907, 34 Stat. 1413, provides also for the sale 
of merchantable timber on allotments on the Jicarilla Reservation and 
declares that the proceeds therefrom are to be expended under the direc
tion of the Secretary of the Interior for purposes beneficial to the indi-

Indian. 

In the Appropriation Act of May 18, 1916, 39 Stat. 123, Congress 
provided for the disposal of flowage rights on the allotments of Indians 
of the Lac Court Oreilles Tribe. The provision states that, 

any allottee or the heirs of any deceased allottee, as a condition 
to giving his or their consent to the leasing or granting of flowage 
rights on their respective allotments, may determine, subject to 
the approval of the Secretary of the Interior, what consideration 
or rental shall be received for such flowage rights, and in what 
manner and for what purposes such consideration or rental shall 
be paid or expended; and the consideration or rental shall be paid 
or expended under such rules and regulations as the Secretary of 
the Interior may prescribe. (P. 158.) 

Under the agreement concluded between the Columbia and Colvllle 
Indians and the United States on July 7, 1883, ratified by the Appropri
ation Act of July 4, 1884, 23 Stat. 76, 79-80, allotments of tribal lands 
are made, but no provision is made for the sale of allotments; hence no 
problem of rights in funds therefrom could arise. However, by the Act 
of March 4, 1911, 36 Stat. 1358, Congress authorizes the Secretary of the 
Interior to sell some of the land held in trust for certain named Indians 
and to conserve the funds for the benefit of the allottee or to invest or 
expend them for the individual's benefit in such manner as he might 
determine. The Act of May 20, 1924, c. 160, 43 Stat. 133, permits the 
disposition of patented lands by the Columbia or Colville allottee, or if 
he were deceased, the heirs might convey the land in accordance with 
the provisions of the Act of June 25, 1910, 36 Stat. 855. 

2u 10 Stat. 1109. 
27 208 u. s. 527 (1908). 
28 See Chapter 11, sec. 4B. Under the regulations approved by the 

President December 8, 1893, proceeds from the sale of timber from 
allotted lands, after the deduction of expenses, were to be deposited in 
some national bank, subject to the check of the allottee, countersigned bY 
the Indian agent. In December 1902 the regulations were amended so 
!hat if the allottee were deemed incompetent to manage his own affairs, 
thE' agent had the authority, subject to the approval of the Commissioner 
of Indian Affairs, to fix the amounts the Indian could withdraw. For 
regulations regarding timber, see 25 C. F. R. 61.1-61.29. 

2ll Osage Allotment Act of June 28, 1906, sec. 7, 34 Stat. 539, 545. For 
a discussion of this statute, see Chapter 23, sec. 12A. 

SECTION 4. SOURCES OF INDIVIDUAL PERSONAL PROPERTY-INDIVIDUALIZATION 
OF TRIBAL FUNDS 

A second important so.urce of individual funds is the individu- sent the income from disposition of tribal lands, the Federal 
alization of tribal funds.30 Since tribal funds generally repre- Government has commonly extended the restrictions on the land 

to the proceeds therefrom. By a further extension, Congress 
80 The nature of tribal funds is discussed in Chapter 15; the right of bas frequently imposed, as conditions to the right of the indi

the individual to share in tribal funds is discussed in Chapter 9. On vidual to participate in tribal funds, certain restrictions affecting 
administrative power over tribal funds, see Chapter 5, sec. 10, and over his use of the funds after they have become individualized.at 
individual funds, see ibid., sec. 12. On regulations regarding moneys, 
tribal and individual, sP.e 25 C. F. R. 221.1-233.7. 11 See Chapter 9. 
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By the Act of March 2, 1907,32 Congress provided generally for 
the distribution of tribal funds among individuals. Those In
dians whom the Secretary of the Interior believed capable of 
managing their affairs could have placed to their credit upon the 
books of the United States Treasury their pro rata share of the 
tribal funds held in trust by the United States, and they could 
draw upon this credit without any further governmental con
trol.33 Section 2 of the act provided that the Secretary of the 
Interior might pay to disabled Indians their shares in tribal 
property, under such rules and conditions as he might prescribe. 
As later amended 84 this section authorizes the Secretary of the 
Interior upon application by an Indian "mentally or physically 
incapable of managing his or her own affairs," to withdraw the 
pro rata share of such Indian in the tribal funds, and to expend 
such sums on behalf of the Indian. 

Section 28 of the Appropriation Act of May 25, 1918,85 which 
specifically excluded from its scope the funds of the Five Civil
ized Tribes and the Osages, in Oklahoma, authorized the Secre
tary of the Interior to withdraw tribal funds from the Treasury 
of the United States and to credit recognized members of the 
tribe with equal shares. However, this authority was revoked 
by section 2 of the Act of June 24, 1938.88 Nevertheless, the In
dian may still apply for funds as his pro rata share in tribal 
assets, under the Act of 1907.87 The granting of such applications 
is contrary to the general administrative policy of conserving 
tribal funds, but in special circumstances such pro rata dis
tributions are still made. It has been held by the Interior De
partment that, under section 16 of the Act of June 18, 1934,88 such 
applications must receive the approval of the tribal council, if 
thf' tribe in question is organized under that act.39 

The individual may be awarded, by special statute, a specified 
sum from the tribal funds on deposit in the United States Treas
ury. A typical act is the Act of February 12, 1932,40 providing 
for payment of $25 to each enrolled Chippewa of Minnesota from 
tribal funds, under such regulations as the Secretary of the 
Interior may prescribe. 

In the individualization of tribal funds, Congress has at various 
times laid down directions under which the Secretary of the 
Interior should expend the funds. 

In the Act of March 3, 1933,41 Congress provided for the dis-

s2 34 Stat. 1221, 25 U. S. C. 119. 
sa Op. Sol. I. D. M.25258, June 26, 1929. 
84 Amended by Act of May 18, 1916, 39 Stat. 1'23, 128, 25 U. S. C. 121. 
35 40 Stat. 561, 591- 592. 
aa 52 Stat. 1037. 
s1 34 Stat. 1221. 
38 Memo. Sol. I. D., September 21, 1939. 
so 48 Stat. !)84, 987, 25 U. S. C. 476. 
40 47 Stat. 49. Acts of similar nature are cited in Chapter 9, sec. 6, 
41 47 'stat. 1488. 

tribution of tribal funds of the Ute Indians. The shares of all 
were to be deposited as individual Indian moneys 42 and sub
ject to disbursement for the individual's benefit in the following 
ways : for improving lands, erecting homes, purchase of equip
ment, livestock, household goods and in other ways as will en
able them to become self-supporting. The shares of the aged, 
infirm, and other incapacitated members were to be used for 
their support and maintenance. As for minors, their shares 
might be invested or spent in the same fashion as prescribed for 
adults, but when their funds were to be invested or expended, 
the consent of the parents and the approval of the Secretary of 
the Interior was necessary.48 

Acts providing for- the payment of judgments in favor of a 
tribe may limit the rights of the Indian in individualized tribal 
funds by the qualification that "the per-capita share due each 
member * * * be credited to the individual Indian money 
account of such member for expenditure in accordance with the 
individual Indian money regulations."" Various resolutions 
authorizing the distribution of judgments rendered in favor of 
Indian tribes provide for per capita payments to each enrolled 
member, such distribution to be made under such rules and regu
lations as the Secretary of the Interior may prescribe.45 

By virtue of these acts, Congress has given to the Secretary 
of the Interior authority over individual funds derived from 
the tribal property held in trust comparable to the authority 
over funds derived from the individual's restricted property.46 

42 "Individual Indian moneys are funds, regardless of derivation, be
longing to individual Indians which come into the custody of a dis
bursing agent." 25 C. F. R. 221.1. See sec. 8, infra, for a discussion 
of these regulations. 

43 0(., Act of June 1, 1938, 52 Stat. 605, as amended by sec. 2(b), Act 
of August 7, 1939, Pub. No. 325, 76th Cong., 1st sess. (Klamath). 

44 Joint Resolution, June 20, 1936, 49 Stat. 1569, authorizing distribu
tion of judgment in favor of Gros Ventre Indians among enrolled members. 

45 The Joint Resolution of June 20, 1936, 49 Stat. 1568, provides for a 
per capita payment of $85, and places the remainder of the fund awarded 
to the Blackfeet Tribe at the disposal of the tribal council antl the 
Secretary of the Interior. 

Under the Joint Resolution of April 29, 1930, 46 Stat. 260, the Secre
tary of the Interior is authorized to pay a judgment in favor of the Iowa 
Tribe to members of the tribe in pro-rata shares. The competent mem
bers receive their entire shares in cash ; the shares of the others, includ
ing minors, are deposited to the individual credit of each and subject 
to existing laws governing Indian moneys. 

The right of the Chippewa allottee on the Lac du Flambeau Reserva
tion to the proceeds derived from the sale of tribal timber is controlled 
by the Act of May 19, 1924, 43 Stat. 132. After providing for the sale 
under rules and regulations prescribed by the Secretary of the Interior, 
the act states that the net proceeds are to be distributed ;per capita. 
Those whom the Secr,etary shall deem competent to handle their own 
affairs shall receive their shares. As for the others, their shares are 
deposited to their individual credit ·and paid to them or used for their 
benefit under the Secretary's supervision. 

46 See Chapter 5, sees. 11 and 12. 

SECTION 5. SOURCES OF INDIVIDUAL PERSONAL PROPERTY-PAYMENTS FROM 
THE FEDERAL GOVERNMENT 

A third source of individual personalty comprises the various taken to make payments, in money or goods, to individual 
forms of direct payment to individual Indians from the Federal Indians. 
Government. In this connection a distinction must be drawn Gifts were sometimes made for the purpose of civilizing the 
between .obligations assumed by the Federal Government to-- Indians by giving them agricultural aids and clothes.48 Gifts 

wards the various tribes, by reason of the sale of tribal lands or 
otherwise, and obligations running directly to the members of pa;: ~he Act of March 30• 1802• sec. 13• 2 Stat. 139, 143, provides in 

the tribes. Problems arising out of the former situation are That in order to promote civilization among the friendly Indian 
dealt with elsewhere.47 For the present we are concerned only tribes, and to secure the continuance of their friendship, it sbal1 

be lawful for the President of the United States, to cliuse them 
with the situations in which the Federal Government has under- to be furnished with useful domestic animals, and implements of 

husbandry, and with goods or money, as be shall jud,~:P 
proper * • •. 

In the Appropriation Act of March 3, 1875, 18 Stat. 420, are numerous 
'
1 See Chapters 9 and 15. appropriations for agricultural pursuits. Miamies of Kansas are given 
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were also justified simply on the ground that the Indian needed 
the bounty for subsistence.48 

A. ANNUITIES 60 

Periodic payments of either money or goods are called "annui
ties." .According to the terms of the instrument, an annuity may 
be a specific amount for a specified number of years,61 or it may 
be a specified amount for life~ or while the Indians are at 
peace.68 

Frequently the individual recipients of annuities were the 
chiefs or others of the tribe who were influential in keeping the 
peace and in treaty making. 54 Treaties often provided that a 
sum of money or other gifts would be paid when a particular 
treaty went into effect.115 .At times the United States would 
promise to pay the salary of the chief annually Ge but the policy 
behind this was probably no different than that fostering the 
payment of annuities. 

money for grain and seed for farming purposes (p. 432) ; money in aid 
of agricultural pursuits, to be given to Poncas (p. 436) ; River-Crows 
(p. 437). Appropriations for clothe.s are made to Bannocks (p. 440) ; 
to Shoshones (p. 440) ; Six Nations of New York (p. 441) ; Cheyennes 
and Arapahoes (p. 424) ; Crows (p. 429). 

The Acts of April 30, 1888, sec. 17, 25 Stat. 94, 101, and of March 2, 
1889, SPC. 17, 25 St.at. 888, 895, dividing the Sioux lands, provide for 
the distribution of cattle and farming implements among the Sioux 
allottees. 

49 The Appropriation Act of March 3, 1875, 18 Stat. 420, makes an 
appropriation for subsistence to those Apaches of Arizona and New 
Mexico "who go and remain upon said reservations and refrain from 
hostilities, * * *" (p. 423) ; appropriation for the aged, sick, infirm 
and orphans among the Assiniboines (p. 424) ; the Blackfeet, Bloods, 
and Piegans (p. 424). 

The Appropriation Act of June 25, 1864, 13 Stat. 161, provides for 
the subsistence of Indians who remain loyal to the United States, in
cluding members of the Five Civilized Tribes and affiliated tribes (pp. 180-
181). The Appropriation Act of March 3, 1865, 13 Stat. 541, provides 
for the subsistenre of a number of Chippewas of the Mississippi. 

In the Treaty of August 9, 1814, with the Creek Nation, 7 Stat. 120, 
the United States agreed to furnish members of the Creek Nation with 
the necessaries of life until they were able to take care of themselves 
to some extent. 

oo For regulations regarding annuity and other per capita payments, 
see 25 C. F. R. 224.1-224.5. 

61 By the Treaty of October 7, 1863, Art. 10. 13 Stat. 673, 675, with 
the Tabeguacbe Band of Utah Indians, each family receives a number of 
sheep and cattle annually for 5 years. 

62 Treaty of January 20, 1825, with Choctaw Nation, 7 Stat. 234; 
'l'reaty of September 26, 1833, with Chippewa, Ottowa, and Potawatamie 
Indians, 7 Stat. 431 ; Treaty of September 24, 1829, with Delaware 
Indians, 7 Stat. 327; Treaty of January 7, 1806, 7 Stat. 101, 102 
(Cherokee chief receives $100 per year for life) ; Treaty of September 20, 
1828, 7 Stat. 317, 318 (Potowatamie chief receives $100 per year in goods 
for life). 

53 Appropriation Act of March 3, 1875, 18 Stat. 420, 423 (supplies to 
those who refrain from fighting). Act ratifying agreement with Utes, 
April 29, 1874, 18 Stat. 36, 38. 

MArt. V of the Treaty with the Chippewas, October 2, 1863, 13 Stat. 
667, provides that the Chippewa chiefs may receive a house and annuity, 
to encourage peace and to encourage others to become ol'derly. 

Treaty with the Chickasaw, October 19, 1818, 7 Stat. 192, 194. Be· 
cause of their friendliness to the United States, the chiefs receive $150 
in cash or in goods. 

50 Appropriation Act of July 2, 1836, 5 Stat. 73, 75. 
Ge The Act of April 29, 1874, 18 Stat. 36. provides for the payment of 

salary to the head chief of the Ute Nation by the United States at 
the rate of $1,000 per year for the term of 10 years, or as long as he 
remains head chief and at peace with the United States. 

The Act of December 15, 1874, 18 Stat. 291, provides for a salary of 
$500 per year by the United States for a term of 5 years. Accord : 
Treaty of June 11, 1855, 12 Stat. 957 (salary of Nez Perce chief to be 
paJd) ; Treaty of June 25, 1855, 12 Stat. 963 (salary of chief of Oregon 
bands to be paid) ; Treaty of June 9, 1855, 12 Stat. 951 (salary to be 
paid to Yakama chief). 

In order to induce Indians to settle upon homesteads 117 or 
accept allotments,58 Congress generally provided that those In
dians who accepted the benefits of homestead and allotment acts 
would not lose any rights in annuities and other personalty and 
that those Indians who did receive allotments would be assured 
of receiving compensation for damages occasioned by trespass 
of Indians who had not received allotments by payments from 
annuities due the trespassers.511 

B. METHOD OF PAYMENT 

While ordinarily the obligations of the United States under 
treaties and agreements with the Indian tribes were considered 
obligations owing to the tribes, even where the Federal Govern
ment assumed the task of paying over the promised sums per 
capita to the members of the tribe,60 there have been cases in 
which the obligation of the United States ran directly to indi
vidual Indians. 

In the treaty with the Shawnees on May 10, 1854,61 the United · 
States was to pay certain sums to these Indians. Section 8 of 
the treaty provides that competent Shawnees· should receive their 
portions in seven annual payments and in money. .As for those 
incompetent to manage their own affairs, the President was to 
dispose of their portion in a manner he believed to be for the 
best interests of them and of their families after consulting the 
Shawnee Council. The funds due the minor orphan children 
were to be appropriated by the President in a manner considered 
to be for their best interest. 

The payments due the orphan children became a matter of 
litigation which reached the Supreme Court of the United States 
in 1894 in the case of United States v. Blackfeather.62 The Court 
discusses the treaty of 1854 and finds that under it the President 
had determined that the orphans' funds should be paid to them 
in severalty. He committed some of the money to a United 
States Indian superintendent for distribution but said officer 
embezzled it. .Another portion was paid to guardians of the 
orphans who were created by the Shawnee Council, but because 
of laches or dishonesty, this portion never reached the orphans. 
The Shawnee Tribe brought this action to collect this money 
from the Government. In its decision, the court holds that the 
tribe has no authority to sue for these moneys under a jurisdic
tional act authorizing suit for moneys claimed in tribal capacity. 
The Court also holds that the Government is not liable to the 
tribe for the portion paid to the guardians appointed by the 
tribal council, but intimates that the Government may have a 
moral obligation to reimburse the money embezzled by the Indian 
superintendent. 63 

Because of difficulties of the type that arose under the Shaw
nee treaty and described above, Congress in 1862 passed an act 
prohibiting the payment of money to any person appointed by 
any Indian council on behalf of incompetent or orphan Indians, 
and providing that said moneys shall remain in the United States 
Treasury at 6 percent interest until ordered to be paid by the 
Secretary of the Interior. e. 

57 Appropriation Act of March 3, 1865, 13 Stat. 541, 562, sec. 4, relat
ing to Stockbridge and Munsee Indians ; Appropriation Act of March 3, 
1875, 18 Stat. 402, 420, sec. 15 (general act). 

63 Act of March 3, 1843, 5 Stat. 645 (Stockbridge). 
59 Act of June 14, 1862, 12 Stat. 427 (general act). 
60 See Chapter 15, sees. 22-23. 
•n 10 Stat. 1053. 
82155 u. s. 180 (1894). 
113 In the Appropriation Act of July 7, 1884, 23 Stat. 236, 247, an ap

propriation was made for that purpose. 
64 Sec. 6, Act of July 5, 1862, 12 Stat. 512, 529-530, which is embodied 

in R. S. § 2108 and 25 U. S. C. 159. 
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SECTION 6. SOURCES OF INDIVIDUAL PERSONAL PROPERTY-PAYMENTS OF 
DAMAGES 

The Indian may receive funds because of being dispossessed 
from all or some of his lands. Acts or treaties which convey or 
reserve to the Indian tribe or to its members certain rights in 
land usually provide that the United States guarantees to them 
security and protection in the exercise of such rights.65 The 
right of the individual to receive compensation for damages to 
his lands and property used in connection with it is derived 
in part from such provisions. 

The loss of his land may be occasioned by the Government's 
taking.66 A more frequent disposition of the Indian's land 
occurs when Congress grants rights-of-way across the land for 
railroad and similar purposes. Some treaties, such as the 1854 
treaty with the Shawnees,67 provide specifically for payment to 
Indians for any roads made through their lands. The acts 
granting such rights-of-way provide for payment of compensa
tion for the taking of the land and for any damages done to his 
other property, such as chattels.68 Although the property taken 
may have been restricted, nevertheless, it is a general policy of 
the acts to free from Government control the expenditure of the 
funds by making provision only for the supervision of payment 
to the Indians. The Act of May 6, 1910,69 is a typical illustra
tion. It provides that the railroad company shall pay to the 
Secretary of the Interior the amount of the damages and com
pensation. The act continues: "that the damages and compensa-

65 Treaty with Miamies, November 6, 1838, 7 Stat. 569, 571. See 
Chapter 15, sec. 10. 

66 The Act of April 28, 1924, c. 134, 43 Stat. 111, appropriates a sum of 
$85,000 for the benefit of dispossessed Nisqually Indians. Sec. 2 pro
vides that the sum "shall be expended, in the discretion of the Secretary 
of the Interior, for the benefit of the said dispossessed families or indi
vidual Indians, under such rules and regulations as he may prescribe." 

67 May 10, 1854, sec. 13, 10 Stat. 1053, 1058. 
es See Chapter 15, sees. 1, 17. 
69 36 Stat. 349. 

tion paid to the Secretary of the Interior by the railway com
pany taking any such land shall be paid by said Secretary to 
the allottee sustaining such damages." 

Similarly, many acts or treaties providing for the removal of 
the Indian from the land of which he has possession stipulate 
that he is to receive money or other goods as payment for any 
improvements he made on the land or chattels be must leave 
behind.70 

Related to moneys and other personal property given to In
dians for property left behind are the gifts made to the in
dividual Indians to aid them in their emigration from the lands 
ceded.71 

7o Treaty with Cherokees, July 8, 1817, 7 Stat. 156, 158, provides that 
the Cherokee emigrants are to be paid for loss of improvements by 
receiving rifles and other personal property; Treaty with Wyandots, 
etc., September 29, 1817, 7 Stat. 160, 166; Treaty with Chickasaws, 
October 19, 1818, 7 Stat. 192, 194 ; Treaty with Choctaws, October 18, 
1820, 7 Stat. 210, 212-213; Treaty with Quapaws, November 15, 1824, 
7 Stat. 232 ; Article 11, Treaty with Creeks, January 24, 1826, 7 Stat. 
286, 288 ; Treaty with Cherokees, May 6, 1828, 7 Stat. 311, 313-314; 
'l'reaty with Senecas, February 28, 1831, 7 Stat. 348, 349; Treaty with 
Wyandots, etc., July 20, 1831, 7 Stat. 351, 352; Treaty with Ottaways, 
August 30, 1831, 7 Stat. 359, 360; Article 9, Treaty with Cherokees, 
December 29, 1835, 7 Stat. 478, 482; Treaty with New York Indians, 
January 15, 1838, 7 Stat. 550; Treaty with Menominees, October 18, 
1848, 9 Stat. 952, 953 ; Treaty with Stockbridges and Munsees, February 
5, 1856, 11 Stat. 663, 667; Treaty with Senecas, November 5, 1857, 11 
Stat. 735, 737; Act of April 30, 1888, 25 Stat. 94, 103 (Sioux) ; Act of 
March 2, 1889, 25 Stat. 888, 897-898 (Sioux) ; Act of February 20, 1895, 
28 Stat. 677 (Ute). 

n Appropriation Act of July 29, 1848, sec. 4 (R. S. § 3689) and 5, 9 
Stat. 252, 264-265 (Each Cherokee to receive a sum of money when he 
moves west) ; Joint Resolution, March 3, 1845, 6 Stat. 942 (Those 
Miamies moving west of the Mississippi receive tribal annu'ities) ; Treaty 
with Choctaws, September 27, 1830, Art. 20, 7 Stat. 333, 338 (Each 
emigrating Choctaw warrior receives rifle, etc.) ; Treaty with Cherokees, 
December 29, 1835, Art. 8, 7 Stat. 478, 482 (Money for moving expenses 
paid). 

SECTION 7. FEDERAL PROTECTION OF INDIVIDUAL PERSONAL PROPERTY 

Though the Indian enjoys the legal capacity to enforce his 
property rights in court, nevertheless his ability to do so has 
often been handicapped by unfamiliarity with legal processes and 
rules of law.72 To aid the Indian iu the protection of his rights 
and to supplement these rights, the Government has at various 
times sought to · give additional protection to the individual 
Indian. The exent to which the United States may bring suit or 
intervene in litigation affecting Indian property 73 and the statu
tory responsibility of the United States attorneys in Indian 
liti~ation are discussed elsewhere.7* 

In various treaties and acts of Congress may be found provi
sions informing the Indian of his rights respecting depredations 
committed by whites and by other Indians, or provisions creating 
rights of damages therefrom. 

Treaties may contain declaratory provisions stating the In
dian's rights of property. Article 10 of the Treaty of November 
6, 1838, with the Miamies 75 provides in part: "the United States 
shall protect the said tribe and the people thereof, in their rights 
and possessions, against injuries, encroachments, and oppressions 
of any person or persons, tribe or tribes whatsoever." 

13 See Chapter 8, sec. 6. 
73 See Chapter 19, sec. 2A(1) and (3). 
74 See Chapter 12, sec. 8. 
75 7 Stat. 569, 571. 

In the Treaty of Dancing Rabbit Creek 76 with the Choctaws, 
Article 12 protected the Indian's personalty. It provided in part: 

Private property to be always respected and on no occa
sion taken for public purposes without just compensation 
being made therefor to the rightful owner. * * * 
And if a white man unlawfully take or steal any thing 
from an Indian, the property shall be restor-ed and the 
offender punished. 

Similar provisions protecting the Indians' rights to their per
sonalty are found in acts of Congress. As early as 1796 Congress 
indicated a policy to protect Indian property by the passage of 
the Indian Trade and Intercourse Act of May 19, 1796.77 It pro
vided that any white person who takes Indian property shall 
upon conviction of crime be sentenced (in addition to the usual 
sentence) to pay to the Indian to whom the property taken be
longs, a sum twice the just value of such property. Further
more, the United States Treasury is directed to pay the Indian 
the just value of stolen or destroyed property if compensation 
cannot be secured from the white criminal. This protection was 
~ontinued by subsequent acts.78 

76 Entered into September 27, 1830, 7 Stat. 333, 335, proclaimed Febru
ary 24, 1831. 

77 Sec. 4, 1 Stat. 469, 470. 
78 Act of March 3, 1799, sec. 4, 1 Stat. 743, 744-745; Act of January 

17, 1800, see. 4, 2 Stat. 6; Act of March 30, 1802, sec. 4, 2 Stat. 139, 141; 
Act of June 30, 1834, sec. 16, 4 Stat. 729, 731, R. S. § 2154, § 2155, 
25 u.s. c. 227, 228. 
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Other treaties provide f.or reimbursement to the Indian In accordance with treaties and a·cts of this type, Congress has 
for damages to his personalty. For example, Article 4 of the at various times caused to be paid to Indians sums for property 
Treaty of 1832 with the Potawatamies 70 contains a schedule list- taken from them.81 

ing the names of various Indians whom the United States agrees 
to reimburse for horses stolen from them during a war between 
the United States and the Sacs and Foxes.80 

7° Concluded October 20, 1832, proclaimed January 21, 1833, 7 Stat. 
378, 379. 

8° For examples of other treaties containing provision of payment by 
the United States for damages sustained, see Treaty with Shawnees, 
May 10, 1854, Art. 11, 10 Stat. 1053, 1057; Treaty with Shawnees, etc., 
February 23, 1867, Art. 12, 15 Stat. 513, 5f6 ; Treaty with Kickapoos, 
June 28, 1862, Art. 9, 13 Stat. 623 ; Treaty with Tabeguache . Band of 
Utah Indians, October 7, 1863, Art. 6, 13 Stat. 673; Treaty with Pawnee 
Marhar Tribe, June 22, 1818, Art. 6, 7 Stat. 175, 178; Treaty with 
Chippewas of the Mississippi, May 7, 1864, Art. 3, 13 Stat. 693. 

81 Act of March 15, 1832, 6 Stat. 480 (Cherokee paid for slaves taken 
by white man) ; Act of July 13, 1832, 4 Stat. 576 (Cherokee Indians 
paid for livestock taken by United States citizens) ; Act of June 30, 
1834, 6 Stat. 592 (Creek to be paid for horse stolen by white men) ; 
Appropriation Act of September 30, 1850, 9 Stat. 544, 588 (Seminole 
reimbursed for money stolen by United States soldier) ; Appropriation 
Act of March 3, 1863, 12 Stat. 774, 791 (Omaha chief paid for horses 
killed by white settlers) ; Appropriation Act of March 3, 1865, 13 Stat. 
541, 560 (Chippewa chief paid for loss of house and furniture) ; Act 
of January 19, 18!)1, 26 Stat. 720 (Indians of Standing Rock and 
Cheyenne River agencies to be paid for ponies taken by United States) ; 
Appropriation Acts of December 22, 1927, 45 Stat. 2, 16, and of March 4, 
1929, 45 Stat. 1550. 

SECTION 8. EXPENDITURE AND INVESTMENT OF INDIVIDUAL INDIAN MONEYS 

As may be noted in the statutes cited in this chapter, the Among the regulations are found several which pr~vide that 
rules and regulations prescribed by the Secretary of the Interior certain payments of money may be made to the Indian for his 
with reference to the disposition of individual Indian moneys are unrestricted use. 89 The purpose of this is stated to be the en
subject to the congressional requirement that the funds shall be couragement of personal responsibility, self-reliance, and busi
used for the use and benefit of the Indian. The Secretary may ness experience which will enable the Indian to become an inde
not make gifts or donations on behalf of the Indian; nor create pendent and progressive member of the community.90 

private trusts to which he might transfer the supervision and The regulations authorize the expenditure of money for edu
control that was intrusted to him.82 Nevertheless, the meaning cational and agricultural purposes.91 Further regulations pro
of the term "for the use and benefit of the Indian" is relative, vide that disbursing agents may pay necessary medical and 
and in absence of a showing of fraud or a lack of understanding funeral expenses, within specified maximum limits.92 Adminis
as to what might be within the purview of this phrase, the court trative practice permits the superintendent to apply restricted 
will not set aside the act and judgment of the Secretary of the funds of an Indian toward the support of an illegitimate child 
Interior.83 of such Indian.03 

It has been held by the Solicitor for the Interior Department . "Debts of Indians will not be paid from funds under the control 
that the money is not spent for the use and benefit of the Indian of the United States * * * unless previously authorized by 
when the Secretary of the Interior deducts from the royalties the Superintendent, except in emergency cases necessitating 
accruing to respective allottees from mining leases money to pay medical treatment or in the payment of last illness or funeral 
for the upkeep of the local Indian agency. For by his so doing expenses * * * and any other exceptional cases where spe
the allotte.es who have royalties accruing pay for an object of cific authority is granted by the Indian Office." 94 

general welfare, while other Indians who benefit from the main- The regulations provide that when personal property, such 
tenance of an agency but who have no such royalties accruing as wagons, horses, farm implements, etc., is purchased for an 
to them pay nothing.84 Indian, singly or in the aggregate value of $50 or more, the 

Large amounts of individual moneys are under the control of superintendent shall take a bill of sale therefor in his name as 
the Secretary of the Interior.85 vendee, expressly in trust for the Indian.95 

The regulations provide that withdrawal of money from the In the case of United States v. O'Gorman,96 under a regulation 
Indian's account shall be made by check, upon the application of such as the above, the superintendent of the Winnebago Agency 
the disbursing agent, approved by the Commissioner of Indian bought several horses with the trust money held by him for an 
Affairs.86 Minors and adults may receive monthly allowances incompetent Indian. The bill of sale, which was promptly re
not to exceed $50 per month; specific authority from the Secre- corded, recited that the horses were bought with trust funds 
tary of the Interior must be obtained for payment of larger and that the sale was made to the superintendent. The Indian 
amounts.87 Another regulation provides that the disbursing was permitted to have the use of the team of horses and hired 
agents, in their discretion, may turn over to any Indian who has the defendant to care for it. When he failed to receive payment 
received a patent in fee of his allotted land any individual funds for his services, the defendant asserted a claim of lien against 
then on deposit to his credit or which in the future accrue to his the team. The court held that as trustee, the United States 
credit. 88 could maintain an action of replevin to recover the team from 

82 See Chapter 5, sees. 5D and 12. 
88 United States v. McGugin, 28 F. 2d 76 (D. C. Kans. 1928), and United 

States v. Mott, 37 F. 2d 860 (C. C. A. 10, 1930), cert. granted 281 U. S. 
714 (1930), afl"d sub nom. Mott v. United States, 283 U. S. 747 (1931), 
indicate how different courts can disagree as to whether an act of the 
Secretary of the Interior was in fact for the use and benefit of the 
Indian. 

84 Op. Sol. I. D., M.23117, October 6, 1927. 
85 The statement of the Indian Office shows that as of June 30, 1939, 

it had in its control the sum of $53,200,000 belonging to individual 
Indians. 

86 25 C. F. R. 221.2. 
87 Ibid., 221.4. 
sa Ibid., 221.6. 
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the possession of the defendant.97 

89 Ibid., 221.5, 221.6, 221.18. 
DO Ibid., 221.5. 
o1 Ibid., 221.10-221.14. 
92 Ibid., 221.8, 221.17. 
ua Memo. Sol. I. D., September 8, 1938. 
94 25 C. F. R. 221.20. 
95 Ibid., 221.27. 
96 287 Fed. 135 (C. C. A. 8, 1923). 
97 In accord, Coohran v. United States, 276 Fed. 701 (C. C. A. 8, 1921). 

For a fuller discussion of the rights of the United States with respect 
to trust property, see Chapter 5. On the protection from State taxation 
of property, purchased with restricted funds, see United States v. Hughes~ 
6 F. Supp. 972 (D. C. N. D. Okla. 1934) ; and see Chapter 13, 
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SECTION 9. DEPOSITS OF INDIVIDUAL INDIAN MONEYS 

Ordinarily, restricted Indian funds are held in the custody of In practice, the deposit of individual Indian moneys is made 
a Government official. Several statutes, however, authorize the in the name of the United States; the disbursing agent keeps 
deposit of such funds under prescribed conditions. account of the amounts due the various individuals; the bank 

Section 1 of the Act of June 25, 1910,98 provided that any in which the funds are deposited has no account with the various· 
"Indian agent, superintendent or other disbursing agent of the individuals on whose behalf the funds were deposited. 
Indian Service" might "deposit Indian moneys, individual or Though these funds are deposited by the United States in its 
tribal, coming into his hands as custodian, in such bank or bankE 
aE he may select," subject to certain bond requirements. 

The Appropriation Act of May 25, 1918,99 provided for the seg
r<>gation of tribal funds to the credit of the individual member. 
The funds so segregated were to be deposited to the individual's 
CI"edit in any bank selected by the Secretary of the Interior, in 
the state or states in which the tribe is located. The act con
t.ained general legislation in the form of a proviso: 

That no * * * individual Indian money shall be de
posited in any bank until the bank shall have agreed to 
pay interest thereon at a reasonable rate and shall have 
furnished an acceptable bond or collateral security there· 
for, and United States bonds may be furnished as col
lateral security for * * * individual funds so de
posited, in lieu of surety bonds: PTovided further, That 
the Secretary of the Interior * * * may invest the 
trust funds of any * * * individual Indian in United 
States Government bonds: * * * 

The Act of June 24, 1938/00 superseding section 2 of the Act 
of June 25, 1910, and section 28 of the Appropriation Act of 
May 25, 1918,101 provides that the Secretary of the Interior may 
deposit individual trust moneys in banks selected by him, under 
such rules and regulations as he may prescribe, provided that the 
bank agrees to pay a reasonable rate of interest thereon and to 
furnish security of a specified type. The Secretary of the In
terior may waive interest on demand deposits. The act also 
permits the Secretary, if he deems it for the best interest of the 
Indian, to invest the Indian moneys in any federal public-debt 
obligations and in any other obligations which are uncondi
tionally guaranteed both as to interest and principal by the 
United States.102 

es Sec. 1, 36 Stat. 855, 856, amended in other respects by Act of 
February 14, 1913, 37 Stat. 678, 25 U. S. C. 373. This provision was 
unchanged by the Act of March 3, 1928, 45 Stat. 161, and the Act of 
April 30, 1934, 48 Stat. 647, 25 U. S. C. 372, amending the Act of 1910, 
but was superseded by the Act of June 24, 1938, discussed below. 

00 40 Stat. 561, 591, 25 U. S. C. 162. 
100 52 Stat. 1037, 25 U. S. C. 162a. 
101 Sec. 28, 40 Stat. 561, 591, 25 U. S. C. 162. 
102 Tbe authority to waive interest on demand deposits inG1uded in 

the 1938 act was occasioned by the passage of the Banking Act of 

representative capacity, yet in case the bank fails, such de
posits, being debts due to the United States, are entitled to pri
ority under R. S. Sec. 3466. In the case of Bramwell v. United 
States Fidelity .& Guaranty Co./03 the court under R. S. Sec. 3466, 
giving the United States priority in payment of claims against 
an insolvent estate, granted priority to deposits of Indian 
moneys, individual and tribal, made by the superintendent of the 
Klamath Reservation. 

In enforcing the terms laid down by Congress for the deposit 
of Indian funds, the Department of the Interior issued regula
tions governing deposits. Under regulations approved March 5, 
1938/·04 a bank seeking to qualify as a depository must · file an 
application showing its financial condition, the amounts of 
money it will accept, the rate of interest that will be paid and 
the type of security that will be furnished. The regulations 
provide for deposits in the name of the disbursing agent and 
interest is payable semiannually. Monthly statements of re
ceipts and checks on the Indian money account and other state
ments of information shall be furnished when required. Def
inite provisions as to the type of security, such as bonds of 
corporations, individuals, or of the United States are made. 

August 23, 1935, 49 Stat. 684, 714, 715. The Act of May 25, 1918, had 
limited the class of eligible depositories of Indian funds to those paying 
reasonable interest. But under the 1935 act, as interpreted by the 
Solicitor of the Department of the Interior (Op. Sol. I. D., M.28231, 
March 12, 1936), banks which are members of the Federal Reserve Sys
tem or of the Federal Deposit Insurance Corporation are prohibited from 
paying any interest on demand deposits and' all statutory requirements 
inconsistent with this prohibition -are repealed. Following a parallel 
opinion of the Attorney General in the case of postal savings funds, the 
Solicitor of the Interior Department held that deposits might be made 
without interest in banks prohibited, under the 1935 Banking Act, from 
paying interest. 

103 269 U. S. 483 (1926), aff'g 299 Fed. 705 (C. C. A. 9, 1924), aff'g 
295 Fed. 331. See also United States v. Barnett, 7 F. Supp. 573 (D. c. 
N. D. Okla. 193.4). Cf. United States v. Johnson, 11 F. Supp. 897 (D. C. 
N. D. Okla. 19-35), aff'd 87 F. 2d 155 (C. C. A. 10, 1936) (holding 
United States not entitled to priority in debt of bank to guardian to 
whom funds had been unlawfully paid). On rights of creditors of 
Indians, see Chapter 8, sec. 7C. 

104 Regulations of March 2, 1938, Department of the Interior, Office of 
Indian Affairs; 25 C. F. R. 230.1-230.18. 

SECTION 10. BEQUEST, DESCENT, AND DISTRIBUTION OF PERSONAL PROPERTY 

A. IN THE ABSENCE OF FEDERAL LEGISLATION real and personal property.107 A typical body of rules governing 
descent and distribution of unrestricted personalty is that set 

In the absence of federal legislation, the bequest, descent, and forth in the Code of Ordinances of the Gila River Pima-Maricopa 
distribution of the Indian's personalty is subject to tribal rule 
and custom.105 

Because the inheritance of allotted lands is governed on sub
stantive questions by state law/06 the -Indians of allotted reser
vations have, in some cases, adopted the state law as their own 
with respect to the descent of personalty, thus achieving the ad· 
vantage of having a single body of law determine the descent of 

105 See Chapter 7, sec. 6. Of. Trujillo v. Prince, 42 N. M. 337, 78 P. 
2d 145 (1938), holding that the state court has power to appoint an ad
ministrator for a deceased tribal Indian to enforce a right of action 
created by a state wrongful death statute. 

1oo See Chapter 11, sec. 6. 

107 Swinomish Law and Order Code, chap. 3, sec. 5 (adopted March 15, 
1938, approved March 24, 1938) ; Pine Ridge Tribal Court and Code of 
Offenses, chap. 4, sec. 1 (adopted February 20, 1937, approved March 2, 
1937) ; -Cheyenne River Code, chap. 3, sec. 2 (adopted October 6, 1938, 
approved October 8, 1938). The Blackfeet Code of Law and Order 
(May 6, 1937) provides that the tribal court shall apply its own law if 
proved; otherwise, the state law is to be used. Similar provisions are 
to be found in the Flathead Code (adopted December 22, 1936, approved 
December 24, 1936), and the Makab Tribal Court and Code of Offenses 
(adopted February 15, 1938, approved February 28, 1938). And cf. Gray 
v. Coffman, 10 Fed. Cas. No. 5, 714 (C. C. Kans. 1874), where the court 
points out that the Wyandot probate laws have been copied from the laws 
of Ohio with certain modifications, such as a provision that only livin~ 
children should inherit. 
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!ndian Community, adopted June 3, 1936, approved August 24, 
1936. The governing ordinance 108 provides that after the pay
ment of the debts and funeral expenses, the remainder passes to 
the surviving spouse. If no spouse survives, then the property 
descends to the children or grandchildren of the deceased. If 
none of these exist, then the property goes to the parents or par
ent of the deceased. And if no parents survive, the nearest rela
tives take. The code provides that if there is more than one 
heir, the heirs are to meet and decide among themselves what 
share each shall take and :file their decision with the tribal court. 
If these heirs cannot agree, upon petition by any one of them, 
the tribal court will pass upon the distribution. 

B. UNDER FEDERAL ACTS 109 

By virtue of its power over Indian property,11° Congress may 
provide for a system of bequest, descent, and distribution of an 
Indian's personalty. 

1. D escent.-Congress has never enacted general legislation w 

governing the descent of an Indian's personal property, and this 
is a matter, therefore, that remains generally subject to tribal 
jurisdiction.113 Congress has provided, however, that upon the 
death, intestate, of "any Indian to whom an allotment of land 
has been made * * * before the expiration of the trust 
period and before the issuance of a fee simple patent," the Sec
retary of the Interior shall determine the heirs of the allottee and 
his decision shall be :final.113 Although this statute is directed 
primarily to the problem of the inheritance of allotments, and is 
discussed in more detail in connection with that subject,ru. the 
Interior Department has construed the power to determine heirs 
in the cases specified, as a power to determine heirs tor alZ pur
poses.115 Thus, in determining the heirs of an allottee, the Sec
retary of the Interior actually rules on the descent of personal 
property in the decedent's estate. This practice probably has the 
force of law, with respect to the estates of allottees, and it may 
be argued that an established course of administrative construc
tion has extended the power of the Department to persons who 
are not within the language of the statute because they are not 
Indians "to whom an allotment of land bas been made." 

'l'he regulations of the Interior Department refer to "an 
Indian of any allotted reservation," 116 which obviously defines a 
broader class than the class defined by the statute, since there are 
many Indians on allotted reservations who were born too late 
to receive allotments. The regulations of the Interior Depart
ment do not provide for departmental distribution of estates on 
unallotted reservations, although this practice is occasionally 
resorted to with the consent of all parties in interest where tribal 
judicial agencies are unavailable. 

Under the Law and Order Regulations of the Indian Service, 
the Court of Indian Offenses determines heirship with respect to 

1os Chapter 4, sec. 7. 
100 This discussion excludes the Five Civilized Tribes and Osages. For 

a discussion of descent and related problems affecting them, see Chap
t er 23, sees. 9, 12D. 

n o See Chapter 5, sec. 5. 
111 The Act of January 19, 1891, 26 Stat. 720, provides for the pay

ment to individual Indians of the Standing Rock and Cheyenne River 
agencies for ponies they were deprived of and stat~s that "if any Indian 
entitled to such cGmpensation shall have deceased the sum to which 
such Indian would be entitled shall be paid to his heirs at law, according 
to the laws of the State of Dakota * * *." 

112 See Chapter 7, sec. 6. 
us Act of June 25, 1910, sec. 1, 36 Stat. 855, 25 U. S. C .. 372. 
m See Chapter 11, sec. 6. 
~1~ 25 C. F . R. 81.13, 81.23. Regulations governing Determination of 

IJeirs and Approval of Wills of Indians, approved May 31, 1935, sees. 13, 
22, 55 I. D. 263, 266, 268. This rule does not bind organized tribes. 

116 See fn. 115, supra. 

"property other than an allotment or other trust property subject 
to the jurisdiction of the United States." 117 

Tribal courts of organized tribes sometimes exercise' like 
jurisdiction over all personal property.118 

In some cases, tribal councils have requested the Interior De-
partment to handle estates involving personal property, and the 
Department has ·done so. 

The question of what law applies to an estate of personal prop
erty should be distinguished from the question of what agency 
shall administer the estate. The Secretary of the Interior may 
apply tribal custom and the tribal councils may apply state law. 
As a matter of practice, the examiners of inheritance, acting for 
the Interior Department and applying state law to the determi
nation of the inheritance of real property, commonly apply the 
same rules to the inheritance of personal property. Where, how
ever, the record shows a discrepancy between tribal custom and 
state law, a determination by an inheritance examiner of the 
descent of the personal estate of an· unallotted Indian, in ac
cordance with state law and in violation of tribal custom has 
been held illegal. In Estate ot Y ellow Hair, U!tallotted Navajo,119 

the Solicitor for the Interior Department disapproved such a 
determination, declaring: 

I believe that this conclusion is unjustified either as a 
matter of strict law or as a matter of policy. On the 
legal question I call your attention to the following para
graphs in the opinion of this Department, approved Octo
ber 25, 1934, on "Powers of Indian Tribes" (M-27781). 
[See 55 I. D. 14] : 

* * * With respect to all property other than 
allotments of land made under the General Allotment 
Act, the inheritance laws and customs of the Indian 
tribe are still of supreme authority. 

On the policy question involved I can see no necessity 
for departmental regulation of inheritance of personal 
property of Navajo Indians. The recently promulgated 
departmental regulations relating to the determination 
of heirs and the approval of wills specifically restrict de
partmental supervision over the inheritance of personal 
property to reservations which have been allotted. (Sec
tions 13 and 22.) Likewise, the recently approved law and 
order regulations provide that Indian judges shall apply 
tribal custom in the distribution of personal property. 

I therefore recommend that instead of returning this 
case for the purpose of redistributing in accordance with 
Arizona law the personal property which has been dis
tributed in accordance with tribal custom, it should be re
turned so that the entire estate may be distributed in 
accordance with tribal custom. The Examiner of In
heritance should take testimony as to such customs of 
inheritance, in their application to the facts of this case, 
and submit a revised order determining heirs for depart
mental approval. 

2. Bequest.-Tbe power to bequeath personalty is specifically 
granted by Act of February 14, 1913,120 amending . the Act .. of 
June 25, 1910.121 It provides that any person of the age of 21 
years or over may dispose of his interest in any restricted allot
ment, trust moneys, or other property held in trust by the United 
States before expiration of the restrictive period, by will in ac
cordance with regulations prescribed by the Secretary of the 
Interior. To be valid, the will must be approved by the Secretary 
of the Interior. The act provides further: 

That the Secretary of the Interior may approve or disap
prove the will either before or after the death of the 
testator, and in case where a will has been approved and 
it is subsequently discovered tbat there has been fraud fn 

11125 C. F. R. 161.31; 55 I. D. 401, 407 (1935). 
11s See Chapter 7, sec. 6. 
11o 55 I. D. 426, 427-429 (1935). Also see Chapter 7, sec. 6. 
120 Sec. 2, 37 Stat. 678, 679, 25 U. S. C. 373. 
121 36 Stat. 855. 
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connection with the execution or procurement of the will 
the Secretary of the Interior is hereby authorized * * * 
to cancel the approval of the will, and the property of the 
testator shall thereupon descend or be distributed in ac
cordance with the laws of the State wherein the property 
is located : 122 * * *. 

In the case of Blanset v. Oardin,123 the Supreipe Court held that 
a will by a Quapaw allottee disposing of her moneys derived 
from her restricted lands and which were held in trust by the 
United States is governed by the 1913 act. The Court held inap
plicable a statute of the State of Oklahoma regulating the portion 
of an estate that may be transferred by will, stating that the 
will is valid if approved by the Secretary of the Interior and 
executed in accordance with his regulations. 

122 The act provides also that the death of testator and the approval of 
the will does not terminate the trust, and that the Secretary of the In
erior may in his discretion regulate the distribution and expenditure of 
the money belonging to the Jegatee. 

123 256 U. S. 319 (1921), aii'g 261 Fed. 309 (C. C. A. 8, 1919). This 
case is also discussed in Chapter 5, sec. 11C(2), Chapter 6, sec. 2A and 
Chapter 11, sec. 6B. See also Blundell v. Wallace, 267 U. S. 373 (1925). 

The right of the Indian to bequeath his shares in a tribal cor
poration organized under the Wheeler-Howard Act 124 is limited 
to the extent that he can give them only to his heirs, to tribal 
members, or to the tribal corporation.125 

Since the statute governing the bequest of restricted person
alty does not apply to unrestricted personalty, the tribal law on 
testamentary disposition of unrestricted personalty is supreme.126 

Even though the bequest of restricted personalty be subject to 
the rules and regulations of the Secretary of the Interior, never
theless such rules and regulations 127 implicitly authorize ap
proval of wills made in accord with tribal customs or tribal laws 
regarding testamentary disposition where there has been no 
compliance with state law.128 

124 Act of June 18, 1934, sec. 4, 48 Stat. 984, 985, 25 U. S. C. 464. 
125 55 I. D. 263, 279 (1935). 
126 Estate of Yellow Hair, UnallotteiJ; Navajo, 55 I. D. 426 (1935). 
127 The rules and regulations prescribed by the Department of the 

Interior for the execution of wills, as approved May 31, 1935, may be 
found in 55 I. D. 263, 275-280. 

12s 55 I. D. 14, 42 (1934). See also Estate of Yellow Hair, Unallotted 
Navajo, 55 I. D. 426 (1935). 

SECTION 11. INDIVIDUAL RIGHTS IN PERSONALTY-CROPS 

Early in its dealings with the Indians, the government sought, 
by granting them agricultural aids, to encourage them in peaceful 
pursuits, that would provid~ a means of subsistence.129 

As has been observed elsewhere in this chapter, when the 
Indian was compelled to vacate his land, provision was made for 
his reimbursement for the property he could not take with him, 
including crops.130 Where possible, the Indian may have been 
permitted to remain on the land until he harvested his growing 
crops.131 

Problems arising today concern chiefly the Indian's rights to 
dispose of all or some of his interest in his crops grown on 
restricted lands·. 

The law is not settled as to whether an Indian may without 
departmental approval, sell or mortgage 132 crops grown on re
stricted lands, but severed therefrom. A memorandum of the 
·solicitor of the Department of the Interior 1s,a presents the argu-

ments on either side. On the one hand, it may be contended 
that even though severed from the restricted land, the crops are 
trust property while situated on the land. For as long as they 
remain there, the mortgagee cannot enter upon the land without 
the Government's consent. The contrary argument is that the 
sale or mortgage of severed crops does not come within the 
restrictions of the Indian's privilege to contract 134 nor does it 
affect the realty since severed crops are not part of the land ; 
·that there are no restrictions on the Indian's disposing of his 
crop as best he can. 

.To secuTe a loan from a tribal corporation under the Wheeler
Howard Act,135 an Indian may mortgage his crops to the cor
poration/36 since he might convey the land itself to the cor
pora tion.187 

:1.34 For restrictions on the power to contract, see Chapter 8, sec. 7. 
:J.as 48 Stat. 984, 25 U. S. C. 461, et seq. 
"¥16 Memo. Asst. Sec'y I. D., August 17, 1938. This memorandum dis-

129 United States v. Gray, 201 Fed. 291, 293 (C. C. A. 8, 1912). cusses an opinion of the Attorney General of North Dakota, which holds 
130 See sec. 6, supra. that the 1932 Crop Mortgage Act of North Dakota, which declares void 
131 .Treaty with Cherokees, February 27, 1819, 7 Stat. 195, 197. mortgages on growing and unharvested crops does not apply to such 
:a,:12 As for the sale or mortgage of the crops before severance, the case mortgages given by Indians to Indian corporations. The opinion holds 

of United States! v. First Nat. Bank, 282 Fed. 330 (D. C. E. D. Wash. that the proviso in the amendment of 1933 excepting from the scope of 
1922), holds that the United States may enjoin the foreclosure sale of the 1932 act "any mortgage or lien in favor of the United States 
mortgaged crops, the mortgage having been made on growing crops and * * or any department or agency of either thereof" excepts such 
crops to be grown during that year. Memo. Sol. I. D., March 25, 1936. tribal corporation as a federal instrumentality. 

:1.3
3 Dated January 5, 1938. 137 Memo. Sol. I. D., March 25, 1936. 

SECTION 12. INDIVIDUAL RIGHTS IN PERSONALTY-LIVESTOCK 

To induce Indians to adopt agricultural pursuits, treaties with 
Indians frequently contained a promise by the United States that 
it would furnish livestock to them.136 When these promises were 
fulfilled, the livestock remained the property of the United 
States, the Indian having the right to possession and use.139 

Livestock was also purchased by the United States for the 
Indian, with his own money.140 

136 E. g., Treaty with the Sioux, April 29, 1868, Art. 10, 15 Stat. 635, 
639. 

139 See United States v. Anderson, 228 U. S. 52 (1913), rev'g 189 Fed. 
262 (D. C. Ore. 1911). 

140 United States v. A.nd{!rson, 228 V· S. 52 (1913), rev'~ 189 Fed. 262 
(D, C. Ore. 1911), 

In the Appropriation Act of July 4, 1884/41 Congress prohibited 
the sale of any cattle or their increase, in possession or control 
of an Indian, which were purchased by the Government, to any 
person not belonging to the tribe to which said Indian belonged 
or to any citizen of the United States, except with the written 
consent of the agent of the tribe to which said Indian belonged. 
In the case of United States v. Anderson,142 the Court held that 
this act applied to cattle purchased by the Government even with 
the India1~'s funds. It has also been held that the Act of 1884 
is not limited in application to cattle in possession of Indians 

141 23 Stat. 76, 94. 25 U. S. c. 195. 
142 228 p. S. 52 (1913), rev·g 189 Fed. 262 (D. C. Ore. 19l1). 
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at the time of its enactment_l43 Since a sale cannot be made An additional act affecting an Indian's interest in his livestock 
without the written consent of the agent, a mortgage on the is the Appropriation Act of March 3, 1865,14

,7 which permits an 
cattle without such consent has been held void.144 Indian agent to sell livestock belonging to Indians which is not 

However, a sale or other disposition of the livestock to non- needed for subsistence. The sale is to be under rules and regula-
members of the tribe, even with the consent of the agent, may 
be made illegal, as where the statute making the appropriation 
specifically states that no sales to such outsiders shall be made.146 

The Appropriation Act of June 30, 1919,146 also restricted the 
disposition of livestock purchased or issued by the United States 
and any increase. It provided that such animals could not be 
sold, mortgaged, or otherwise disposed of, except with the writ
ten consent of the federal officer in charge of the tribe ; any 
transaction in violation of the statute would be void. It was 
further provided that all such stock was to be branded with the 
initials I. D. (referring to Interior Department) or with the 
reservation brand and could not be removed from the Indian 
country without the consent of the federal officer or by order of 
the Secretary of War in connection with troop movements. 

143 Rider v. La Clair, 77 Wash. 488, 138 Pac. 3. (1914). 
1« Ibid. 
146Appropriation Act of March 2, 1889, sec. 17, 25 Stat. 888, 894 mak

ing provision for distribution of livestock among Sioux. Effect of this 
act upon Act of 1884 is discussed in Fisher v. United States, 226 Fed. 
156 (C. C. A. 8, 1915). 

146 Sec. 1, 41 Stat. 3, 9, 25 U. S. C. 163. 

tions prescribed by the Secretary of the Interior and the proceeds 
used for the benefit of the Indian. 

In accordance with the federal policy of encouraging Indians 
in peaceful agricultural pursuits and of providing them with a 
means of livelihood and subsistence, the Secretary of the Interior 
has provided for certain preferential rights to Indians in the ac
quisition of grazing permits on Indian lands for his livestock.aa 

On reservations where sufficient tribal land is available, free 
grazing privileges may be granted to Indians by the tribal au
thorities, as an encouragement for the breeding and raising of 
livestock.149 

The Indian is protected in his care of livestock by regulations 
seeking to prevent the spread of contagious diseases among stock 
on Indian lands.150 

141 Sec. 9, 13 Stat. 541, 563, R. S. § 2127, 25 U. S. C. 192. See Chapter 
4, sec. 9. 

148 25 C. F. R. 71.11, 71.13, 72.8. 
149 Ibid., 71.9. 
150 Ibid., 71.22, 72.10. 

l. 
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The process of allotment shifted the rights of individual In-property, already discussed/ to rights of ownership in individual 
dians in ;real property from the rights of participation in tribal tracts. 

1 See Chapter 9. Also see Chapter 2, sees. 2B, 2C, 2D. 

SECTION 1. BACKGROUND OF THE ALLOTMENT SYSTEM 

The background, the incept~on, and the operation of this sys
tem are set forth with a wealth of detail in J. P. Kinney's study, 
A Continent Lost-A Civilization Won (19-37) and, more briefly, 
in a "History of the Allotment Policy" by D. S. Otis, which, 
presented in hearings 2 leading to the enactment of the Act of 
June 18, 1934,3 provided the chief factual basis for the termina
tion of the allotment system by that act. 

A. EARLY DEVELOPMENT OF THE ALLOTMENT SYSTEM 

The origins of the allotment system, as of every other impor
tant legal institution in the field of Indian affairs, are to be 
found in Indian treaties. As early as 179'8 tribal lands were 
allotted to individuals or families. 4 Allotment was then, as it 
has been generally ever since, an incident in the transfer of 
Indian lands to white ownership. Chiefs and councils might 
cede vast areas over which a tribe claimed ownership, but when 
it came to ceding a plot of land which some member of the 
tribe had improved and on which he lived, a different situation 
was presented. In this situation many treaties provided that 
there should be "reserved" from the cession tracts of land for 
the use, or occupancy, or ownership, of designated individuals 
or families.6 !These early allotments were commonly known as 
reservations. Various forms of tenure were imposed upon 

2 Hearings, Committee on Ind. Aft'., 73d Cong., 2d sess., on H. R. 7902, 
1934, pt. 9, pp. 428 et. seq. 

8 48 Stat. 984, 25 U. S.C. 461 et seq. 
'Treaty of June 1, 1798, with the Oneida Nation, unpublished treaty, 

Archives No .. 28. 
1 Treaty t.f September 20, 1816, with the Chickasaw Nation, 7 Stat. 

150; Treaty of July 8, 1817. wit!l the <:;hero~ee Nation, 7 Stat, 156; 

_2Qfj 

these reservations. In some cases lands were held in trust for 
the individual.6 In other cases the Indian acquired title either 

Treaty of September 29, 1817, with the Wyandot, Seneca, and other 
trlbes, 7 Stat. 160; Treaty of October 2, 1818, with the Potawatamie 
Nation, 7 Stat. 185; Treaty of October 2, 1818, with the Wea Tribe, 
7 Stat. 186; Treaty of October 3, 1818, with the Delaware Nation, 7 
Stat. 188; Treaty of October 6, 1818, with the Miame Nation, 7 Stat. 
189; Treaty of February 27, 1819, with the 8herokee Nation, 7 Stat. 
195; Treaty of August 29, 1821, with the Ottawa, Chippewa, and 
Pottawatamie Nations, 7 Stat. 218; Treaty of June 2, 1825, with the 
Great and Little Osage Tribes, 7 Stat. 240 (reservations for "half
breeds") ; Treaty of June 3, 1825, with the Kansas Nation, 7 Stat. 244 
(reservations for "half-breeds") ; Treaty of October 16, 1826, with the 
Potawatamie Tribe, 7 Stat. 295; Treaty of October 23, . 1826, with the 
Miami Tribe, 7 Stat. 300; Treaty of July 29, 1829, with the United 
Nations of Chippewa, Ottawa, and Potawatamie Indians, 7 Stat. 320; 
Treaty of August 1, 1829, with the Winnebaygo Nation, 7 Stat. 323; 
Treaty of September 27, 1830, with the Choctaw Nation, 7 Stat. 333; 
Treaty of August 30, 1831, with the Ottoway Indians, 7 Stat. 359; 

-Treaty of March 24, 1832, with the Creek Tribe, 7 Stat. 366; Treaty of 
September 15, 1832, with the Winnebago Nation, 7 Stat. 370 ; Treaty 
of October 20, 1832, with the Potawatamie Tribe, 7 Stat. 378; Treaty 
of October 20, 1832, with the Chickasaw Nation, 7 Stat. 381 ; Treaty 
of October 27, 1832, with the Potowatomies, 7 Stat. 399; Treaty of 
October 27, 1832, with the Kaskaskia Tribe, 7 Stat. 403; Treaty of 
February 18, 1833, with the Ottawas, 7 Stat. 420; Treaty of September 
26, 1833, with the United Nation of Chippewa, Ottawa, and Potawatamie 
Indians, 7 Stat. 431; Treaty of May 24, 1834, with the Chickasaw Na
tion, 7 Stat. 450; Treaty of October 23, 1834, with the Miami Tribe, 7 
Stat. 458; Treaty of December 29, 1835, with the Cherokee Tribe, 7 Stat. 
478; Treaty of April 23, 1836, with the Wyandot Tribe, 7 Stat. 502; 
Treaty of November 6, 1838, with the Miami Tribe, 7 Stat. 569. 

8 Treaty of June 1, 1798, with the Oneida Nation, unpublished treaty, 
Archives No. 28; Treaty of September 20, 1816, witb the Chickasaw 
N,!ition, 7 Stat. 15(). 
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under a restriction against alienation without the consent of the 
President,7 or in fee simple.8 

Somewhat later allotment came to be used as an instrument 
for terminating tribal existence. Allottees surrendered their 
interest in the tribal estate and became citizens.0 

During the 1850's, this break-up of tribal lands and tribal 
existence through allotment assumed a standard pattern.10 

During the last years of the treaty-making period, and for 
two decades thereafter, the treaty provisions on allotment served 
as models for legislation. 

The legislative development leading up to the General Allot
ment Act, and the putposes and background of that act are 
analyzed in Otis' study from which the following excerpts are 
taken: 

In the 1870's the Government's policy of general 
allotment of Indian lands in severalty gradually took 
form. * * * By 1885 the Government had, under 
various treaties and laws issued over 11,000 patents to in
dividual Indians and 1,290 certificates of allotment: The 
fact that 8,595 of these patents and 1,195 of these certifi
cates were issued under laws passed and treaties ratified 
during the period 185~69 suggests that the forces which 
produced the General Allotment Act of 1887 were coming 
to life in the mid-century. In 1862 Congress saw fit to pass 
a law for the special protection of the Indian allottee in 
the enjoyment and use of his land.5 And in 1875 Congress 
gave further momentum to the whole lands-in-severalty 
movement by extending to the Indian homesteading priv
ileges. (18 Stat. L. 420.) 
"Commissioner of Indian Affairs (1885), 320, 321. 
r; H. Rep. No. 1576, May 28, 1880, 46th Cong., 2d sess., 7. 

In the meantime, the Indian Administration was grav
itating steadily to the position of supporting allotment 
as a general principle. * * * 

* * * In 1877 Secretary Schurz recommended allot
ment to heads of families on all reservations, "the enjoy
ment and pride of the individual ownership of property 
being one of the most effective civilizing agencies." 15 

From that date onward the Service as a whole worked 
for the speeding up of allotment under previous acts and 
treaties and the passage of a general law. * * * 

u; Report of the Secretary of the Interior, 1877, xi. 

LEGISLATION 

In the late seventies there was a growing public opinion 
in support of the allotment movement. The Commissioner 
in 1878 declared, 

"It [allotment] is a measure correspondent with the 
progressive age in which we live, and is endorsed by 

7 Treaty of October 2, 1818, with the Potawatamle Nation. 7 Stat. 185; 
Treaty of October 2, 1818, with tbe Wea Tribe, 7 Stat. 186; Treaty 
of October 3, 1818, with the Delaware Nation, 7 Stat. 188 ; Treaty of 
October 16, 1826, with the Potawatamie Tribe, 7 Stat. 295; Treaty of 
October 23, 1826, with the Miami Tribe, 7 Stat. 300; Treaty of July 29, 
1829, with the United Nations of Chippewa, Ottawa, and Potawatamie 
Indians, 7 Stat. 320; Treaty of August 1, 1829, with the Winnebaygo 
Nation, 7 Stat. 323. 

s Treaty of September 29, 1817, with the Wyandot, Seneca, and other 
tribes, 7 Stat. 160; TreB ty of October 6. 1818, with the Miame Nation, 
7 Stat. 189; Treaty of August 29, 1821, with the Ottawa, Chippewa. 
and Pottawatamie Nations, 7 Stat. 218; Treaty of June 2, 1825, with 
the Great and Little Osage Tribes, 7 Stat. 240 (reservations for "half
breeds"); Treaty of June 3, 1825, with the Kansas Nation, 7 Stat. 244 
(reservations for "half-breeds") ; Treaty of September 15, 1832, with 
the Winnebago Nation, 7 Stat. 370. 

o Treaty of November 24, 1848, with the Stockbridge Tribe, 9 Stat. 
955 (division of tribe into "citizen" party and "Indian" party) ; Treaty 
of April 1, 1850, with the Wyandot, 9 Stat. 987. Of., Treaty of August 
5, 1826, with thr Chippewa Tribe, 7 Stat. 290, providing for allotments 
to half-breeds; Treaty of September 27, 1830. with the Choctaw Na
tion, 7 Stat. 333 ; Treaty of December 29, 1835, with the Cherokee 
Tribe, 7 Stat. 478; Treaty of July 8, 1817, with t}le Cherokee Nation, 
'l Stat. 156. 

10 See Chapter 3, sec. 4G, 

all true friends of the Indian, as is evidenced by the 
numerous petitions to this effect presented to Congress 
from citizens of the various States." liO 

20 Commissioner of Indian Affairs ( 1880), xvil. 

Early the following year a joint committee of Congress, 
appointed to consider the matter of transferring the Indian 
Bureau to the War Department, reported a decision ad
verse to the change and proceeded to make recommenda
tions of measures to civilize the Indians. One of their 
proposals was a general allotment law providing for a 
title in fee with a 25-year restriction upon alienation.:n 
That same day, January 31, 1879, Chairman Scales of 
the House Committee on Indian Affairs reported a general 
allotment bill. 22 In the next Congress various bills were 
introduced to the same effect.23 ot The House committee on 
May 28, 1880, reported favoraoly an allotment bill and 
accompanied it with statements of the majority and minor
ity views.:u In the Senate the measure which was to be 
known for the next few years as the "Coke bill" was 
introduced. 25 

21 H. Rep. No. 93, Jan. 31, 1879, 45th Cong., 3d sess., 3-20. 
22 Congressional Record, Jan. 31, 1879, 864. (See also H. Rep., 

Mar. 3, 1879, 45th Cong., 3d sess.). 
23 Congressional Record, Jan. 12, 1880, 274; Mar. 8, 1880, 1394; 

May 19, 1880, 3507. · 
24 H. Rep. No. 1576, May 28, 1880. 46th Cong., 2d sess. 
25 Congressional Record, May 19, 1880, 3507. 

B. THE GENERAL ALLOTMENT ACT 

The circumstances surrounding the enactment of the General 
Allotment Act are thus summarized in Dr. Otis' study: 

Senator Dawes in 1885 credited Carl Schurz with having 
originated the bill.28 Its provisions were substantially 
the same as those of the ultimate Dawes Act, except that 
the Indian was not thereby declared a citizen.27 The Coke 
bill passed the Senate in 1884 and in 1885 and in this lat
ter year was favorably reported in the House.28 In the 
meantime certain tribes by special laws were given the 
privilege of allotments in severalty-the Crows on April 
11, 1882 (22 Stat. L. 42), the Omahas on August 7, 1882 
(22 Stat. L. 341), and the Umatillas on March 3, 1885 
(23 Stat. L. 340). These acts applied to specific reser
vations the principles of the Coke bill. 

28 Proceedings of the Third Annual Meeting of tbe Lake Mohonk 
Conference of Friends of the Indian (1885) in Miscellaneous 
Document, XIII, l 0132. · 

27 Congressional Record, Jan. 20, 1881, 778, 779. For debate 
on the question of amending the bill to extend citizenship to 
the Indian, see Congressional Record, Jan. 24, 18~1. 875-882. 

28 Reports of the Commissioner of Indian Affairs (1884), xiii; 
Reports of the Commissioner of Indian Affairs (1885), xv; H. 
Re~t. No. 2247, Jan. 9, 1885, 48th Cong., 2d sess. 

The allotment movement seemed rapidly to be gainiug 
strength in 1886. President Cleveland in his annual mes
sages in 1885 and 1886 advocated the policy.211 In 1886 
General Sheridan, reporting as lieutenant general of the 
Army to the Secretary of War, likewise urged an allot
ment scheme.80 Finally, Congress acted early in the fol
lowing year and the President signed the Dawes Act on 
February 8, 1887 (24 Stat. L. 388).31 The chief provisions 
of the act were : 

(1) a grant of 160 acres to each family bead, of 
80 acres to each single person over 18 years of age 

211 George F. Parker ( ed.), The Writings and Speeches of Grover 
Cleveland (New York, 1892), 410-415. 

so In Miscellaneo11s Documents Relating to Indian Affairs (col
lected in Indian Office Library), XV, 11660- 11663. 

31 The writer regrets that time has not permitted a careful 
study of the GovPrnment documents, especially of the Congres
sional Record, relating to the Dawes bill. Such a study might 
by implication throw some li~rht on the forces at work to secure 
its passage. There is a well-founded suspicion that all the 
motives of the legislators were not concerned merely with the 
Indian's welfare. The study would at least show the drift of 
opinion. In 1887 President Quinton told the Women's National 
Indian Association that passage of the Dawes bill 8 years pre
viously would have been "an absolute impossibility." ,she sairl 
that the women's petition with 100.000 signatures, which wns 
presented to Cong-ress in 1882, met with "dense i~norance," 
"prejudice," and the influence of the "Indian Ring. ' Miscel
laneous DocumPnts Relating to Indian Affairs (collected in In
dian Office Library), XV. 11968. 11969. In its last stages tlw 
bill met with no opposition at all. Debate dealt only with 
details. 
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and to each orphan under 18, and of 40 acres to each 
other single person under eighteen; 3ll 

s2 Certain tribes were exempted from the provisions of the 
act, viz, the Five Civilized Tribes, the Osages, Miamies and 
Peorias, Sacs and Foxes, in Indian Territory, the Senecas in 
New York State, and the inhabitants of the strip south of 
the Sioux in Nebraska (sec. 8). 

(2) a patent in fee to be issued to every allottee 
but to be held in trust by the Government for 25 
years, during which time the land could not be 
alienated or encumbered ; 

( 3) a period of 4 years to be allowed the Indians 
in which they should make their selections after 
allotment should be applied to any tribe-failure of 
the Indians to do so should result in selection for 
them at the oN.er of the Secretary of the Interior; 

( 4) citizenship to be conferred upon allottees and 
upon any other Indians who had abandoned their 
tribes and adopted "the habits of civilized life." * * * 

AIMS AND MOTIVES OF THE ALLOTMENT MOVEMENT 

That the leading proponents of allotment were inspired 
by the highest motives seems conclusively true. A Mem
ber of Congress, speaking on the Dawes bill in 1886 said, 
"It has * * * the endorsement of the Indian rights 
associations throughout the country, and of the best senti
ment of the land." 33 * * * 

33 Congressional Record, Dec. 15, 1886, 196. 

* "' * * 
The supreme aim of the friends of the Indian was to 

substitute white civilization for his tribal culture, and they 
·Shrewdly sensed that the difference in the concepts of 
property was fundamental in the contrast between the 
two ways of life. That the white man's way was good 
and the Indian's way was bad, all agreed. So, on the 
one hand, allotment was counted on to break up tribal life. 
This blessing was dwelt upon at length. The agent for 
the Yankton Sioux wrote in 1877: 35 

"As long as Indians live in villages they will retain 
many of their old and injurious habits. Frequent 
feasts, community in food, heathen ceremonies, and 
dances, constant visiting-these will continue as long 
as the people live together in close neighborhoods and 
villages * * * I trust that before another year is 
ended they will generally be located upon individual 
lands of farms. From that date will begin their real 
and permanent progress." 

35 Reports of the Commissioner of Indian Affairs (1877), 75. 76. 
(See also Reports of the Commissioner of Indian Affairs (1879), 
25 (1885), 21 (1886), ix, x.) 

On the other hand, the allotment system was· to enable 
the Indian to acquire the benefits of civilization. The In
dian agents of the period made no effort to conceal their 
disgust for tribal economy. * * * 

But voices of doubt were here and there raised about 
allotment a·s a wholesale civilizing program. "Barbarism" 
was not without its defenders. Especially were the Five 
Civilized Tribes held up as an example of felicity under 
a communal system in contrast to the deplorable condition 
of certain Indians upon whom allotment had been tried.~ 
A minority report of the House Committee on Indian 
Affairs in 1880 went so far as to state that Indians bad 
made progress only under communism.42 At this point 
it is worth remarking that friends and enemies of allot
ment alike showed no clear understanding of Indian agri-

. cultural economy. Both were prone to use the word 
"communism" in a loose sense, in describing Indian enter
prise. It was in the main an inaccurate term. Gen. 0. 0. 
Howard told the ·Lake Mohonk Conference in 1889 about a 
band of Spokane Indians who worked their lands in com
mon in the latter part of the 1870's,48 but certainly in 
the vast majority of cases Indian economic pursuits were 
carried on directly with individual rewards in view. 
This was primarily true even of such essentially group 
activities as the Omahas' annual buffalo hunt.44 Agricul
ture was certainly but rarely a communal undertaking. 
The Pueblos, who had probably the oldest and most estab
lished agricultural economy, were individualistic in farm
ing and pooled their efforts only in the care of the irriga
tion system.u What the allotment debaters meant by 

communism was that the title to land invariably vested in 
the tribe and the actual holding of the land was dependent 
on its use and occupancy. They also meant vaguely the 
cooperativeness and clannishness-the strong communal 
sense-of barbaric life, which allotment was calculated 
to disrupt. 

41 Memorial to Congress from Cherokee Nation in Congressional 
Record, January 20, 1881, 781. 

42 H. Rept. No. 1576, May 28, 1880, 46th Cong., 2d sess., 10. 
48 Twenty-first Reports of the Board of Indian Commissioners 

(1889)' 111. 
44 Alice C. Fletcher- and Francis La Flesche, the Omaha Tribe, 

in Twenty-seventh Annual Report of the Bureau of American 
Ethnology to the Secretary of the Smithsonian Institution, 
1905- 6 (Washington, 1911), 273- 275. 

45 Reports of the Commissioner of Indian Affairs (1864), 332. 

In any event, the doubters were skeptical as to whether 
this allotment method of civilizing would work. They 
placed much emphasis upon the fact that Indian life was 
bound up with the communal holding of land. In 1881 
Senator Tell~r quoted a chief's explanation why the Nez 
Per,ces went on the warpath: 

"They asked us to divide the land, to divided our 
mother upon whose bosom we had been born, upon 
whose lap we had been reared." 46 

4° Congressional Record, January 20, 1881, 781, 782. (See 
also H. Rept. No. 1576, May 28, 1880, 46th Cong., 2d sess., 7-10.) 

* * * The minority of the House Committee on Indian 
Affairs doubted whether private property would transform 
the Indian. The. minority report said: 49 

"However much we may differ with the humani
tarians who are riding this hobby, we are certain 
that they will agree with us in the proposition that 
it does not make a farmer out of an Indian to give 
him a quarter-section of land. There are hundreds 
of thousands of white men, rich with the experiences 
of centuries of Anglo-Saxon civilization, who caimot 
be transformed into cultivators of the land by any 
such gift." 

49 H. Rept. No. 1576, May 28, 1880, 46th Cong., 2d sess., 8. 

The beli~vers in allotment had another philanthropic 
aim, which was to protect the Indian in his present land 
holding. They were confident that if every Indian had 
his own strip of land, guaranteed by a patent from the 
Government, he would enjoy a security which no tribal 
possession could afford him. If the Indians possession 
was further safeguarded by a restriction upon his right 
to sell it they believed that the system would be fool
proof. * * * 

* * * * * 
It must also be noted that while the advocates of allot-

ment were primarily and sincerely concerned with the 
advancement of the Indian they at the same time regarded 
the scheme as promoting the best interest of the whites 
as well. For one thing, it was fondly but erroneously 
hoped that setting the Indian on his own feet would re
lieve the Government of a great expense. In 1879 the 
Indian Commissioner, in recommending an allotment b'ill 
to Secretary Schurz, wrote, "The evidently growing feel
ing in the country against the continued appropriations 
for the care and comfort of the Indians indicates the ne
cessity for a radical change of policy in affairs connected 
with their lands." 59 Speaking in favor of the Dawes bill, 
a member of Congress said in 1886, "What shall be his 
future status? Shall he remain a pauper savage, block
ing the pathway of civilization, an increasing burden upon 
the people? Or shall he be converted into a civilized 
taxpayer, contributing toward the support of the Govern
ment and adding to the material prosperity of the coun
try? * * * We desire, I say, that the latter shall be 
his destiny." eo 

59 Commissioner to Secretary Schurz in H. Rept. No. 165, March 
3, 1'879, 45th Cong .. 3d sess., 3. (See also Reports of the Com
missioner of Indian Affairs ( 1881), xxiii.) 

eo Congressional Record, December 15, 1886, 190. 

The chief advantages that the new system was to bring 
to the country as a whole were to be found in the opening 
up of surplus lands on the reservations and in the atten
dant march of progress and civilization westward. In 
his report of 1880, Secretary Schurz wrote : Cll 
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"[Allotment] will eventually open to settlement by 
white men the large tracts of land now belonging to 
the reservations, but not used by the Indians. It will 
thus put the relations between the Indians and their 
white neighbors in the western country upon a new 
basis, by gradually doing away with the system of 
large reservations, which has so frequently provoked 
those encroachments which in the past have led to so 
much cruel injustice and so many disastrous colli-
sions." · 

«11 Report of the Secretary of the Interior, 1880, 12. 

• * * * • 
It must be reported that the using of these lands which 

the Indians did not "need" for the advancement of civiliza
tion was a logical part of a whole and sincerely idealistic 
philosophy. The civilizing policy was in the long run to 
benefit Indian and white man alike. But doubters of the 
allotment system could see nothing in the policy but dire 
consequences for the Indian. Senator Teller in 1881 called 
the Coke bill "a bill to despoil the Indians of their lands 
and to make them vagabonds on the face of the earth." M 

M Congressional Record, January 26, 1881, 934. 

At another time he said, 61 

"If I stand aione in the Senate, I want to put upon 
the record my prophecy in this matter, that when 
30 or 40 years shall have passed and these Indians 
shall have parted with their title, they will curse 
the hand that was raised professedly in their defense 
to secure this kind of legislation and if the people 
who are clamoring for it understood Indian char
acter, and Indian laws, and Indian morals, and Indian 
religion, they would not be here clamoring for this 
at all." 

61 Ibid., January 20, 1881, 783. 

* * * Senator Teller bad charged that allotment 
was in the interests of the land-grabbing speculators,&~ 
but the minority report of the House Indian Affairs Com
mittee in 1880 had gone even further in its accusations. 
It said: 68 

"The real aim of this bill is to get at the Indian 
lands and open them up to settlement. The pro
visions for the apparent benefit of the Indian are 
but the pretext to get at his lands and occupy 
them * * *. If this were done in the name of 
greed, it would be bad enough ; but to do it in the 
name of humanity, and under the cloak of an ardent 
desire to promote the Indian's welfare by making 
him like ourselves, whether he will or not, is infinitely 
worse." 

ff1 Congressional Record, January 20, 1881. 783. 
68 H. Rept. No. 1576, May 28, 1880, 46th Cong., 2d sess., 10. 

* * * * * 
It is probably true that the most powerful force moti

vating the allotment policy was the pressure of the land
hungry western settlers. A very able prize thesis writ
ten at Harvard by Samuel Taylor puts forth this theory. 
The author copiously and convincingly cites evidence to 
show the cupidity of the westerners for the Indian's lands 
and their unrestrained zeal in acquiring tbem.70 * * * 

7o Samuel Taylor, The Origins of the Dawes Act of 1887 (un
published manuscript, Philip Washburn Prize Thesis, Harvard, 
1927)' 25- 42. 

* • • • * 
A special enterprise which . undoubtedly affected the 

establishing and working out of the allotment program 
was the railroads. It must again be remembered that 
the 1880's were a time of feverish railroad building. * * * 

* • • * * 
* * * It is interesting that the same session of the 
same Congress that passed the Dawes Act went in for 
grants of railroad rights-of-way through Indian lands 
on a new and enlarged scale. Of 9 Indian bills that be
came law, 6 were railroad grants.80 Of the remaining 3, 
1 was the Dawes Act, 1 was the appropriation act, and 
the third was an amendment to the land-sales law. In 
September 1887 the Indian Commissioner remarked in 
his report, "The past year has been one of unusual activity 

in the projection and building of numerous additional 
railroads through Indian lands." 

so Reports of the Commissioner of Indian Affairs ( 1887), 
272-285. 

* * * * * 
It is significant that one of the foremost of these empire 

builders was discovering that under the old reservation 
system the way of the railroaders was hard. The biog
rapher of James J. Hill tells of the difficulties which the 
builder of the St. Paul, Minneapolis & Manitoba Railroad 
experienced in securing a right-of-way across the Fort 
Berthold and Blackfeet Reservations in 1886 and 1887.88 

Eventually the railroad got its grant (24 Stat. L. 402), but 
the way was paved for acquiring more easily a second 
grant, extending the right-of-way westward, by the Black
feet agreement of 1888.87 This agreement (25 Stat. L. 
113) cut the reservation up into several smaller ones (art. 
I), allowed the sale of the surplus land, provided for 
allotment in severalty (art. VI), and stipulated that rights
of-way might be granted through any of the separate 
reservations "whenever in the opinion of the President 
the public interests require the construction of railroads, 
or other highways, or telegraph lines * * *" (art. 
VIII) . Again, the writer of this paper has no evidence 
to show that the railroad was active in promoting this 
agreement. But a later comment of James J. Hill indi
cates that he had been well aware of the disadvantages 
of the old reservations for railroading. He said: 88 

"When we built into northern Montana, and I want 
to tell you that it took faith to do it, from the eastern 
boundary of the State to Fort Benton was unceded 
Indian land; no white man had a right to put two logs 
one on top of the other. If he undertook to remain 
too long in passing through the country, he was told 
to move on. Even when cattle crossed the Missouri 
River during the first years to come to our trains, 
the Indians asked $50 a head for walking across the 
land a distance of 3 miles, and they wanted an addi
tional amount per head, I don't remember what it was, 
for the water they drank in crossing the Missouri." 

80 Jos. G. Pyle, Life of James J. Hill (2 vols., Garden City, N.Y., 
1917), I, 384. 

87 Jos. G. Pyle, Life of James J. Hill (2 vols., Garden City, N. Y., 
1917), I, 386. 

88 Jos. G. Pyle, Life of James J. Hill (2 vols., Garden City, N. Y., 
1917), I, 385, 386. 

* * * * * 
INDIAN ATTITUDES' AND CAPACITIES 

* * * In 1881 the Commissioner, in a letter to Sen
ator Hill, listed the particular tribes that had petitioned 
for allotment and concluded by saying, "* * * It may 
truthfully be said that there are at this time but few 
tribes of Indians, outside of the Five Civilized Tribes in 
the Indian Territory, who are. not ready for this move
ment." 36 As early as 1876 agents were reporting Indian 
sentiment in favor of allotment and presenting Indian 
petitions and this activity increased up to 1887.87 * • * 

36 Congressional Record. Jan. 20, 1881. 
87 See agents' reports, Reports of the Commissioner of Indian 

Affairs ( 1876), passim · ibid.. ( 1878), 142 ( 1880), 25, 50, 87, 
171, ( 1881), 22, 25, 1B2, 177 ; especially agents' reports, ibid. 
(1882) and (1883). 

* • * * * 
From the repeated statements of those Indians who 

favored allotment it is clear that what was first and 
foremost in their minds was a hope that patents in fee 
would protect them against white inroads upon their lands 
and against the danger of removai by the Government. 
A comment as early as 1876 from the Siletz agent in 
Oregon as to his charges' desire for allotment is typical. 
He said : "Nothing gives them so much uneasiness as the 
constant efforts of some white men to have them removed 
to some other country." 41 There seems to have been little 
understanding of or desire for a new agricultural economy 
on the part of the Indians. This was quite as true of the 
Omahas who at the time were regarded by white pro
ponents of allotment as especially enlightened. 

41 Ibid. [Reports of the Commissioner of Indian Affairs] (1876), 
124; see also Miscellaneous Documents relating to Indian Af
fairs (collected in Indian Office library), IX, 7553-7558, Reports 
of the Commissioner of India.n Affairs (1880), 25. 
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One of the 55 members of the tribe who asked for allot
ment expressed his sense of the changing order but con
cluded his statement (as nearly all the fifty-five did) with 
the usual argument. He said : 

"The road our fathers walked is gone; the game is 
gone; the white people are all about us. There is 
no use in any Indian thinking of the old ways ; he 
must now go to work as the white man does. We 
want titles to our lands, that the land may be secure 
to our children." 42 

' 2 Fletcher and La Flesche, 636, 637 ; see also Reports of the 
Commissioner of Indian Aft:airs (1882), 112. 

There were many expressions of Indian opposition to 
allotment in the early 1880's. The minority report of the 
House Committee on Indian Affairs in 1880 noted that 
since the act of 1862 provided for special protection of 
allottees in their holdings it was "passing strange" that 
so few had availed themselves of their privileges.42 The 
Senecas and the Creeks made bold to memorialize Con
gress against disrupting with allotment their systems of 
common holding.'' Realizing that they were opposing 
the trend of official policy the Creeks remarked: 

"In opposing the change of Indian land titles from 
the tenure in common to the tenure in severalty your 
memorialists are aware that they differ from nearly 
every one of note holding office under the Govern
ment in connection with Indian affairs, and with the 
great body of philanthropists whose desire to promote 
the welfare of the Indian cannot be ques
tioned." * * * 415 

42 H. Rept. No. 15,76, May 28, 1880, 46th Cong., 2d sess., 7. 
44 H. Ex. Doc., No. 83, Mar. 1, 1882, 47th Cong., 1st sess. 
'~ Ibid., 26. 

Certain tribes had specific objections to allotment. A 
memorial from the Creeks, Choctaws, and Cherokees in 
1881 read: 

"The change to an individual title would throw 
the whole of our domain in a few years into the hands 
of a few persons." 48 

48 Congressional Record, Jan. 20, 1881, 781. 

* * * * * * * * There is a final fact which must be taken into 
consideration in interpreting reports of Indian senti
ments and of the results of allotment experiments, namely, 
that allotment had become an official policy. As Senator 
Teller maintained with probable accuracy there would be 
a tendency on the part of agents and subordinate officials 
to be influenced in their estimates consciously or uncon
sciously by the knowledge that allotment was the program 
to be furthered.62 

62 Congressional Record, Jan. 20, 1881, 783. 

What can be said from this survey is that there was 
no apparent widespread demand from the Indians for 
allotment. · 

C. CONSEQUENCES OF THE ALLOTMENT SYSTEM 

The General Allotment Act proved to be the cornerstone of a 
system which involved a considerable amount of legislation that 
supplemented and amended the terms of that act. The working 
out of the allotment system in its early years is sketched in Part 
II of Dr. Otis' study, from which the following quotations are 
taken: 

There was no doubt in the minds of the proponents of 
the allotment system that they were on the road to the 
complete solution of the Indian problem. * * * Sen
ator Dawes went so far as to say that the general allot
ment law had obviated the need for tinkering with the 
organization of the [Indian] service. He said: 3 

''It seems to me that this is a self-acting machine 
that we have set going, and if we only run it on the 
-track it will work itself all out, and all these difficul
ties that have troubled my friend will pass away 
like snow in the spring time, and we will never know 
when they go; we will only know they are gone." 

3 Nineteenth :neport of the Board of Indian Commissioners 
(1887). 54. 

Indeed this "self-acting machine" would finally render 
obsolete all Government machinery whatever. Senator 
Dawes went on to express a prediction of which an 
echo bas been heard in discussions of the present proposed 
policy: 4 

"Suppose these Indians become citizens of the 
United States with this 160 acres of land to their 
sole use, what becomes of the Indian reservations, 
what becomes of the Indian Bureau, what becomes 
of all this machinery, what becomes of the six com
missioners appointed for life? Their occupation is 
gone ; they have all vanished ; the work for which 
they have been created * * * is all gone, while 
you are making them citizens * * * That is why 
I don't trouble myself at all about bow to change it 
[the machinery of administration]." 

Dr. Lyman Abbot said : 
'The Indian is no longer to be cared for by the exec
utive department of the Government; he is coming 
under the general protection under which we all live, 
namely, the protection of the courts." ~ 

'Ibid. (1887), 55. 
5 Ibid. (1887). 53. 

• • * * * 
THE APPLIOATION OF ALLOTMENT 

The application of allotment to the reservations was 
above all characterized by extreme haste. 

In September 1887-7 months after the passage of 
the Dawes Act-the author of the measure told the Lake 
Mohonk Conference bow President Cleveland had re
marked when signing the bill that be intended to apply it 
to one reservation at first, and then gradually to others. 
Senator Dawes went on to say: 89 

"But you see he has been led to apply it to half a
dozen. The bill provides for capitalizing the remain
der of the land for the benefit of the Indian, but the 
greed of the landgrabber is such as to press the ap
plication of this bill to the utmost • * * There is no 
danger but this will come most rapidly, too rapidly, 
I think; the greed and hunger and thirst of the white 
man for the Indian's land is almost equal to his 
'hunger and thirst for righteousness.' " 

89 Nineteenth Report of the Board of Indian Commissioners 
(1887), 88. 

* • • * 
In 1890 the Commissioner reported, 

* 

"In numerous instances, where clearly desirable, Con
gress bas by special legislation authorized negotiations 
with the Indians for portions of their reservations 
without waiting for the slower process of the general 
allotment law." 93 

xx;vW/.d. [Report of the Commissioner of Indian Affairs] (1890), 

In 1888 Congress had ratified five agreements with dif
ferent Indian tribes providing for allotment and for the 
sale of surplus lands.94 The following year Congress 
passed eight such laws.95 _A member of the Board of 
Indian Commi~sioners in 1891 estimated that the 104,314,-
349 acres of Indian reservations in 1889 bad been reduced 
by 12,000,000 acres in 1890 and by 8,000,000 acres in the 
first 9 months of 18'91. 96 * * * 

94 Ibid. ( 1888), 294, 302, 320, 322, 335- 336, 340-344. 
95 Ibid. (1889), 421, 432, 438, 440, 447, 449, 460, 463, 464. 
00 Twenty-third Report of the Board of Indian Commissioners 

(1891), 51. 

* * * * * 
In the meantime, the work of applying allotment was 

pushed rapidly forward. * * * In 1888 the Commis
sioner had reported that 3,349 allotments had been ap
proved since the passage of the Dawes Act.2 There were 
1,958 allotments approved in 1890, 2,830 in 1891, 8,704 in 
1892 ; and in this last year Commi~siouer Morgan reported 
that since February 1887 the Indian Office bad given its 
approval to 21,274 allotments.3 In this same year, 1892, 
be told the Mohonk Conference that the allotments which 
were about to be made would bring the grand total of all 
the allotments which the Government bad made to over 
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8'0,000. He concluded it was time to. slow down.' His 
successors seem to have acted upon his advice until the 
opening of the new century, as the following figures 
show: 5 

Alwtments approved 1893-1900 

Years: Number 

1893 ----------- 4, 561 
1894 ----------- 3, 061 
1895 ----------- 4, 851 
1896----- ------ 4, 414 

Year: Number 

1897 ----------- 3, 229 
1898 ----------- 2, 015 
1899 ----------- 1, 011 
1900 ----------- 8, 752 

2 Table in Report of the Commissioner of Indian Affairs 
(1916), 94. 

3 Ibid. (1892), 184. 
4 Twenty-fourth Report of the Board of Indian Commissioners 

(1892), 37. 
5 Report of the Commissioner of Indian Affairs (1893), 23 

(1894), 20 (1895), 19 (1896), 25 (1897), 21 (1898), 40 (1899), 
43 (1900)' 53, 54. 

In the years prior to 1887 the Government had approved 
7,463 allotments with a total acreage of 584,423 ; from 
1887 through 1900 it approved a total of 53,168 with an 
acreage of nearly 5,000,000.6 * • • 

6 Ibid. (1'916), 93, 94. 

• • * • • 
• * • So satisfactory was the speed of allotment to 
Board of Indian Commisioners that in 1891 it was contem
plating a very early disappearance of Government super
vision over the Indian. The Board's report stated in that 
year: 0 

"* • * When patents have been issued and home
steads secured, when Indians are declared and ac
knowledged citizens, and are actually self-supporting, 
the supervision of the Government and the arbitrary 
rule of the agent may be safely withdrawn. * * *" 

This faith that the allotment system would mean an 
early decline of Government supervision and placing the 
Indian on his own responsibility continued to be expressed 
by the friends of the Indian through the 1890's. But the 
hope was not realized. In 1900 there were in existence 
61 agencies-3 more than in 1890.10 But while the main
tenance of the agency system was in large measure de
pendent upon the needs of the service, it was apparently 
even more dependent on the needs of the agents. The In
dian Rights Association reported in 1900 that Commis
sioner Jones had recommended to Congress the 
discontinuing of 15 agencies but that the agents had been 
able to bring such pressure through their friends at the 
Capitol that Congress had agreed to the eliminating of 
only one.u 

9 Twenty-second Report of the Board of Indian Commissioners 
(1890), 9. 

10 Report of the Commissioner of Indian Affairs (1890), 512-
514; Ibid. (1900), 743-745. 

n Eighteenth Annual Report Indian Rights Association (1900), 
57. This report lists the agencies as 56 in 1900 but Report 
of the Commissioner of Indian Affairs (1900) lists 61. See 
pp. 743-745. 

* * * * * 
There is no doubt that the idea of allotment was mak

ing headway with the Indians, but there is considerable 
doubt that its progress was the result of a spontaneous 
ann wide-spread interest of the Indians in becoming hard
working American farmers. * * * In that same year 
[1888] the Yankton agent wrote about a determined op
position to allotment which was led by the old chiefs 
and which was successfully overcome by two companies 
of soldiers from Fort Randall. 

'.rhe agent concluded by remarking that when the sur
vev was finished there was not one Indian on the reserva
tion who did not want his allotment.11 * • • 

1G Ibid. [Report of the Commissioner of Indian Affairs] (1888) , 
70, 208. 

* * * * * 
There is considerable testimony to the fact that the 

Innians knew pretty well what the white man's system 
had meant for their race. One of the members of the 
Board of Indian Commissioners reported in 1890: 26 

" The Osages as a tribe are almost unanimously 
opposed to taking their land in severalty. Eighteen 
years ago they purchased this reservation of the 
Cherokees for a home, and as such they want it to 
be. They argue that the time for such action has 
not yet come; that they are not prepared in any way 
to have white settlers for neighbors, and especially 
that variety of white men with whom it has been their 
misfortune to come in contact. About 250,000 acres 
of an area of over 1,500,000 is tillable land, the other 
is only suitable for grazing, and this they contend is 
no more than is needed for themselves and children." 

26 Ibid. [Twenty-first Report of the Board of Indian Commis
sioners] (1890), 27. The Osage population was about 1,500 in 
1890, which would allow for an average of about 166 acres of 
arable land per capita. 

This refrain is repeated in the reports of various 
agents. * * * 

* * * In that year [1887] the International Council 
of Indian Territory, to which 19 tribes sent 57 representa
tives, voted unanimously against allotment and the grant
ing of railroad rights-of-way through their lands. The 
council's resolution on the allotment question, which was 
sent to the President of the United States, cited these 
tribes' "sad experience" with allotment and assailed the 
policy as one which would "engulf all of the nations and 
tribes of the territory in one common catastrophe, to the 
enrichment of land monopolists." 80 

lll Report of the Commissioner of Indian Affairs (1887), 116, 
117. 

* * * there is a compelling ring to the appeal of the 
International Council of 1887: 3' 

"Like other people, the Indian needs at least the 
germ of political identity, some governmental organi
zation of his own, however crude, to which his pride 
and manhood may cling and claim allegiance, in order 
to make true progress in the affairs of life. This 
peculiarity in the Indian character is elsewhere called 
patriotism, the wise and patient fashioning and guid
ance of which alone will successfully solve the ques
tion of civilization. Preclude him from this and he 
has little else to iive for. The law to which objection 
is urged does this by enabling any member of a tribe 
to become a member of some other body politic by 
electing and taking to himself a quantity of land 
which at the present time is the common property 
of all." 

34 Ibid. [Report of the Commissioner of Indian Affairs] (1887), 
117. 

The following year the agent to the Five Tribes observed 
that the half-breeds were becoming favorably inclined 
toward allotment but, he said, 

'~The full-bloods are against it, as a rule, as they fear 
it will destroy their present government, to whi~h 
they appear attached.85 

as Ibid. (1888), 135. 

This same cleavage which characterized Indian opmwn 
before the passage of the Dawes Act is apparent all 
through the nineties.86 This cleavage expresses the funda
mental fact that the al1otment controversy was a struggle 
between two cultures. With the irresistible penetration of 
the white civilization, the conflict within the tribes crystal
lized into two factions, the half-breeds and the full
bloods, the young and the old, the "progressives" and the 
"conservatives", the sheep and the goats. 

86 See miscellaneous documents relating to Indian Affairs (col
lected in Indian Office library), xvii. 14066; Report of the Com
missioner of Indian Affairs (1888), 93 (1889), 182, 230 (1890), 
31 (1892)' 294, 457 (1895)' 255 (1900)' 233, 381. 

* • • * 
ADMINISTRATION AND CHANGES IN POLICY; LEASING 

* * • • 
Those who were dissatisfied with the results achieved 

by the Dawes Act saw various causes of failure. For one 
thing, the whole emphasis of the allotment policy was laid 
upon farmin~, an(! critics from time to time pointed out 
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that large sections of the Indians' lands were not suitable 
for agriculture. * * * 
For ~mother thing, the Government was continuing a 
policy which was a cause, as well as an index, of allot
ment's failure. A speaker at the 1890 Mohonk Conference 
described at length the evil consequences of the rationing 
system. He showed how it had pauperized the Indians 
and now deterred them from farming, since they feared 
if they raised crops the Government would cut down their 
allowances. M 

M Ibid. [Twenty-second Report of the Board of Indian Com
missioners] (1890), 142. 

* * • * * 
Many friends of the Indian who believed that the allot

ment system was not accomplishing all that it should 
were inclined to hold the Government responsible because 
of its failure to give adequate aid to the allottees. * * * 
It was not true that the Government made no efforts what
ever to equip the Indians for farming. But it made very 
slight efforts. The appropriation act passed in 1888 pro
vided for the allocation of $30,000 to the purchase of seed, 
farming implements, and other things "necessary for the 
commencement of farming" (25 Stat. L. 234). In 1888 
alone 3,568 allotments had been made. 57 The appropria
tion, therefore, granted less than $10 to every new allottee 
setting out on his farming career. There is, furthermore, 
no way of knowing how much of this money was expended 
for this purpose. * • * 

57 Report of the Commissioner of Indian Affairs (1888), 444. 

The following year the same amount was provided 
(25 Stat. L. 998) but in 1890 no such appropriation was 
made. In 1891 Congress raised $15,000 for the purpose 
(26 Stat. L. 1007) and this sum was continued through the 
next 2 years (27 Stat. L. 137, 630). After 1893 the appro
priation acts up to 1900 included no such items. 
* * * The Omaha treaties of 1854 (10 Stat. L. 1043) 
and of 1868 (14 Stat. L. 667), which provided for a form 
of allotment, required the Government to furnish the 
Indians with implements, stock, and milling services. Yet 
these promises were never carried out.62 One of the 
Indians who signed the petition for the Omaha allotment 
bill in 1881 said : 

"Three times I have cut wood to build a house. Each 
time the agent told me the Government wished to 
build me a house. Every time my wood has lain and 
rotted, and now I feel ashamed when I hear an agent 
telling me such things." 63 

82 Fletcher and La Flesche, 623, 624. 
63 Ibid., 637. 

• * * * • 
Defects in the system which * * * occupied the 

attention of the friends of the Indian were those resulting 
from the fact that allotted lands must be free from: State 
taxation. The Dawes, Act, providing for the 25-year 
Federal trust period during which time the land might 
not be encumbered ( 24 Stat. L. 389), meant, it was clear, 
that no State could tax the allottee's holdings. As a 
result, the friends of the Indian ·were noting in 1889, 
States were refusing to assume any responsibilities for 
Indian communities and were withholding such services i 
as the upkeep of schools and roads. It was also apparent 
that this situation was a source of great hostility to In-
dians on the part of white neighbors.72 * * * 1 

, 72 Twenty-first Report of the Board of Indian Commissioners, 
(1889). 107-109. 

* * * the most enthusiastic supporters of the allotment 
policy felt that its first results showed that it needed im
portant revision, itself. In his report for 1889 the Com
missioner observed that Indians were asking for equal 

·allotments to all individuals, and he recommended that 
the law should be so amended. He noted that there was 
a special need to protect the married women whom the 
Dawes Act had excluded from allotment benefits. 
* * * 76 The Board of Indian Commissioners that same 
year urged upon Congress the equalization of a.llotments.78 

76 Report of the Commissioner of Indian Affairs ( 1889), 17. 
7s Ibid. [Twenty-first Report of the Board of Indian Commis

sioners] (1889), 9. 

This proposed thange was, significantly, bound up with 
another and still more important change which most 
friends of the Indian came to demand. * * * The 
Mohonk Conference that year heard some talk about the · 
leasing of Indian lands and the freeing of the Indian -
from bondage. Justice Strong, previously associate jus
tice of the United States Supreme Court, said: 

"But on one subj'ect I am perfectly convinced; namely, 
that the Government has not the shadow of a right 
to interfere with an Indian's having an allotment, 
either with the use of his property or with the man
ner in which he shall educate his children * * *" 80 

so Idem. [Ibid. (1889), 105- 109]. 

But especially the point was emphasized that leasing part 
of his land would bring the Indian the wherewithal to 
cultivate the rest.81 Other arguments from time to time 
were brought forward by Indian sympathizers to show 
how leasing would help him. 

st Ibid. (1889), 110, 112. 

* * * • * 
The decision to allow the Indian to lease his land was 

fraught with grave consequences for the whole allotment 
system. Probably it was the most important decision 
as to Indian policy that was made after the passage of 
the Dawes Act. Yet, interestingly enough, the significance 
of the leasing question seemed to be dwarfed in the eyes 
of contemporaries by the pressing matter of equal allot
ments. It is true that after the Attorney General ruled 
in 1885 that tribal grazing leases were illegal, the 
Commissioner of Indian Affairs recommended annually 
until 1889 a law permitting such leases.88 But he made 
no proposal of leasing allotments. 

ss Report of the Commissioner of Indian Affairs (1888), xxxix. 

And no doubt his advocating of grazing leases was 
looked at with suspicion by the friends of the Indian, as 
were most of his official acts.89 The question of leasing 
allotments had been raised at the 1889 Mohonk Confer
ence,90 but the Indian Office took no stand on the question 
in that year. As has been said, Commissioner Morgan was 
interested in the question of granting equal allotments 
to Indians of all ages and both sexes.91 In January 1890 
he wrote a letter to the Secretary of the Interior enclosing 
a bill providing for the granting of 160 acres to every 
Indian-man, woman, and child. The following month 
the President transmitted the bill, together with Com
missioner Morgan's letter to the Senate Committee on 
Indian Affairs.92 The Commissioner mentioned several 
tribes which had opposed allotment because they disliked 
the system of unequal grants to the different classifications 
and he thought that if 160 acres were given· each Indian 
"there would be less hesitation on the part of many of the 
tribes to the taking of land in severalty." 93 He also 
stressed the predicament of cast-off Indian wives under 
the existing system and the importance of dealing more 
liberally with the young Indians who were the future 
hope of the race.94 

89 The criticism directed at the Commissioner especially by the 
Indian Rights Association was claimed by that organization to 
be the cause of the Commissioner's dismissal .and of the appoint
ment of .T. H. Oberly in his place. Seventh Annual Report Execu
tive Commissioner Indian Rights Association (1889), 9, 10. 

oo See above p. 101. 
91 Ibid., p. 100. 
92 S. Ex. Doc. No. 64, F ebruary 17, 1890, 51st Cong., 1st sess., 

1-4. 
93 Ibid., 2. 
94 Ibid., 3. 

Accordingly, on March 10, 1890, Senator Dawes intro
duced in the Senate a bill to "amend and further extend 
the benefits" of the Dawes Act.00 Section 1 of the bill 
provide~ for the granting of 160 acres to every Indian. 
The previous agitation of this question by the official and 
unofficial friends of the Indian furnished an adequate 
introduction to this legislative proposal. But section 2 
of the bill seems to have come almost unheralded from 
Senator Dawes, the man who a few months later publicly 
expressed his misgivings about the leasing policy.96 Sec
tion 2 of the Senator's bill read: 91 



BACKGROUND OF THE ALLOTMENT SYSTEM 213 

"That whenever it shall be made to appear to the 
Secretary of the Interior that, by r~ason of age or 
other disability, any allottee under the provisions of 
said act or any other act or treaty cannot per~ 
sonally and with benefit to himself occupy or improve 
his allotment, or any part thereof, the same may be 
leased upon such terms, regulations, and conditions 
as shall be prescribed by said Secretary, for a term 
not exceeding 3 years for farming or grazing, or 
10 years for mining purposes." 

911 Congressional Record, March 10, 1890, 2068. 
96 See above, p. 102. 
o7 Copy of bill in Senate Document Room files. 

* * * a conference committee reached a compromise 
which was accepted by both Senate and House on Febru
ary 23, 1891.4 Eighty acres were to go to each Indian, 
but an Indian could rent his land only when unable to 
work it "by reason of age or other disability." The Indian 
must apply for a lease to the Secretary of the Interior 
directly and not to the agent, and farming and grazing 
leases of allotted lands could be for no longer than 3 
years.5 In other words, there was to be something in 
the way of restraint exercised upon Indian leasing. The 
President signed the bill on February 28, 1891 (26 Stat. 
L. 794). 

* * * * * 
The Indian administration set out at a very cautious 

gait to apply the leasing provision to allotments. The 
4 Ibid. [Congressional Record], Feb. 23, 1891, 3118, 3152. 
5 Sec. 3, 26 Stat. L. 794. 

Commissioner in his report for 1892 said : 

"Agents are expressly directed that it is not intended 
to authorize the making of any lease by an allottee 
who possesses the necessary physical and mental 
qualifications to enable him to cultivate his allotment, 
either personally or by hired help." 17 

17 Ibid. [Report of the Commissioner of Indian Affairs] (1892), 
71. 

He said that but two allotment leases had thus far been 
approved by bim.18 The next year the Commissioner pro
mulgated a set of rules for the making of leases. The 
rules were primarily concerned with defining the terms 
in the phrase, "by reason of age or other disability." 
"Age" applied to all Indians under 18 and all those dis
abled by senility. "Other disability" applied to all un
married Indian women, married women whose husband 
or sons were unable to work the land, widows without 
able-bodied sons, all Indians with chronic sickness or 
incurable physical defect, and those with "native defect 
of mind or permanent incurable mental disease." 10 The 
Commissioner reported that four allotment leases bad 
been allowed that year. 2Q * * * 

1s Ibid. (1892), 72. 
19 Ibid. (1893), 477, 476. 

20 Ibid. (1893), 27. 

The Senator [Dawes] had secured an amendment to the 
House bill taking away from the agents the power of 
recommending leases and requiring the Indians to apply 
directly to the Secretary of the Interior.21 But in 1893 
the Commissioner wrote : 

"The matter of leasing allotted lands has been placed 
largely in the hands of Indian agents in charge of the 
agencies where allotments in severalty have been 
made." 

21 Congressional Record, Feb . . 23, 1891, 3118. 

He went on to say that an leases must be approved by 
the Secretary after recommendation by the agent.22 How 
much this administrative ruling was in itself responsible 
for the subsequent speeding up of leasing cannot be said 
for at that point a most important change was made in 
the law. * * * 

22 Report of the Commissioner of Indian Al'l'airs (1893), 27. 

• • • • • 

* * * the general Indian appropriation act which 
became law August 15, 1894, contained a provision which 
changed the critical phrase in the act of 1891 to read "by 
reason of age, disability or inability", extended the term 
of agricultural and grazing leases to 5 years and per
mitted 10-year leases for business as well as mining pur
poses (28 Stat. L. 305). Nevertheless, the Commissioner 
said in his report that year:· 

"It has been repeatedly stated that it was not the 
intent of the law nor the policy of the office to allow 
indiscriminate leasing of allotted lands * * * If 
an allottee has physical or mental ability to cultivate 
an allotment by personal labor or by hired help, the 
leasing of such allotment should not be permitted." 24 

24 Ibid. [Report of the Commissioner of Indian Affairs] (1894), 
32, 33. 

But a new rule which the Commissioner added to those 
defining "age" and "disability" read: 

"The term 'inability' as used in said amended act, 
cannot be specifically defined as the other terms have 
been. Any allottee not embraced in any of the fore
going classes who for any reason other than those 
stated is unable to cultivate his lands or a portion 
of them, and desires to lease same may make applica
tion therefor to the proper Indian agent." 25 

• • * * • 
* * * the Indian Appropriation Act of 1897 changed 
the leasing system back to its original form. Indeed in 
one respect the provisions were even more restrictive 
than were those of the 1891law. The maximum term for 
mining and business leases was fixed at 5 years. The 
term for farming and grazing leases was changed back 
to 3 years, and the word "inability" was dropped so that 
"age or other disability" became the only legal grounds 
for permitting leases (30 Stat. L. 85). The Commis
sioner's report for 1897 commented on the fact that the 
leasing periods had been changed by the Indian appropri
ation act but, interestingly enough, he made no mention 
of the dropping of the word "inability." ·a• * * * The 
Commissioner approved 1.185 allotment leases in 1899 
and 2,590 in 1900.37 In this latter year, the system was 
again changed by the Indian appropriation act. "In
ability" was restored as a reason for permitting allot
ment leases, and the maximum period of leasing for farm
ing purposes was extended once more to 5 years (31 Stat. 
L. 229). * * * Apparently the change in policy bad 
not been the doing of the Commissioner. He wrote in his 
report for 1900 : 39 

"The better to assist them the allottees should be 
divided into small communities, each to be put in 
charge of persons who by precept and example would 
teach them how to work and how to live. 

"This is the theory. The practice is very different. 
The Indian is allotted and then allowed to turn over 
his land to the whites and go on his aimless way. 
This pernicious practice is the direct growth of vicious 
legislation. The first law on the subject was passed 
in 1891. * * * 

"It is conceded that where an Indian allottee is 
incapacitated by physical disability or decrepitude of 
age from occupying and working his allotment, it is 
proper to permit him to lease it, and it was to meet 
such cases as this that the law referred to was 
made * * * But "inability" has opened the door 
for leasing in general, until on some of the reserYa
tions leasing is the rule and not the exception, whilA 
on others the practice is growing. 

"To the thoughtful mind it is apparent that the 
effect of the general leasing of allotments is bad. Like 
the gratuitous issue of rations and the periodical dis
tribution of money it fosters indolence with its train 
of attendant vices. By taking away the incentive to 
labor it defeats the very object for which the allot
~ent s;vstem was devised, which W!lS, by giving th,e 
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Indian something tangible that he could call his own, 
to incite him to personal effort in his own behalf." 

25 Ibid. (1894), 421. 
:u Report of the Commissioner of Indian Affairs (1897), 40-43. 
S7 Ibid. [Report of the Commissioner of Indian Affairs] ( 1899). 

60 (1900), 76-78. 
ao Report of the Commissioner of Indian Affairs (1900), 13. 

Thus it seems that the leasing policy bad been pushed 
much further than the friends of the Indian desired. As 
to who bad been pushing it there one can only guess. It 
is apparent that white settlers and promoters had found 
leasing a new and effective technique for exploiting Indian 
lands. So bad Indian agents-according to the Indian 
Rights Association. The association's report for 1900 de
scribed the evil consequences of the leasing system under 
the new law and set forth grave charges.40 

.to Eighteenth Annual Report of the Executive Committee Indian 
Rights Association (1900), 58. 

• • • * • 
RESULTS OF ALLOTMENT TO 1900 

Analysis of the achievements of the allotment system 
requires first some appraisal of the leasing practice which 
vitally affected allotment results. There were defenders 
of the leasing system all through the 1890's. It bad cer
tain immediate consequences which recommended it to 
friends of the Indian who were sincere if lacking in vision. 
There was the simple fact of allotted lands lying idle 
which the Indians either could not or would not cultivate. 
Such waste seemed wicked to a generation that was com
ing increasingly to set store by efficiency. How much 
better it was for the lands to be used and the Indians to 
be deriving an income from them. In 1890, before the 
passage of the leasing act, a member of the Board of 
Indian Commissioners regretted that the Government had 
ousted white share workers from the Kiowa, Comanche, 
and Apache Reservations. He sa.id: 

"Farms that could only be worked in this way, 
owing to peculiar circumstances, are now lying tenant
less and abandoned." .u 

.u Twenty-second Report of the Board of Indian Commissioner!! 
(1890), 31. 

In 1895 various agents expressed their approval of the 
way leasing was working since it was bringing in to the 
Indians a sizeable revenue.llll * * * 

42 Report of the Commissioner of Indian Affairs (1895), 260, 
262, 335. 

But for the most part, the agents who expressed their 
approval of allotment leasing saw it as productive of 
practical results. It took care of minors, women, and the 
old folks,45 and it was economically profitable. One agent 
said the Indians got more out of the leased lands than 
if they worked them themselves.46 * * * Leasing was 
undoubtedly . a spur to the taking of allotments. But it 
seems hardly to have been a spur to the Indian becoming 
a farmer. * * * 

45 Thirtieth Report of the Board of Indian Commissioners 
(1898). 14. 

46 Ibid. (1898) 18; see also p. 15, and Report of the Commis
sioner of Indian Affairs ( 1900), 361. 

* * * * * 
Perhaps the most flagrant example of the corrosive 

influence of leasing was that of the Omahas and Winne-
• bagoes, in Nebraska. The Omahas were the great hope 

of the allotment enthusiasts. But in 1893 the agent wrote 
that leasing had gone far among the Omahas and Winne
bagoes and that the former were renting their lands 
without the consent of the agent or Government.57 In 
1894 * * * Professor Painter told the Mohonk con
ference of his bitter disappointment in the Omahas espe
cially, about whom he had been satisfied and enthusiastic 
as they had started out under the allotment system. He 
had recently visited the two reservations and found most 
of the land in white hands. Real-estate syndicates had 
leased lands even before the allotment was completed. One 
company had rented 47,000 acres from the Winnebagoes 

at from 8 to 10 cents an acre and sublet to white farmers 
for $1 to $2 an acre. The Winnebagoes got enough in
come from these lands to stay drunk part of the time. 
But the Omahas got much more.60 

67 Ibid. [Report of the Commissioner of Indian Affairs] (1893r, 
193-195; see also (1892), 186. 

60 Twenty-sixth Report of the Board of Indian Commissioners 
(1894), 120. 

The illegal leasing of allotments had apparently gone to 
great lengths on these two reservations.61 In 1894 the 
agent thought that the Indians were anxious to recover 
their lands and till some portion of them.62 The following 
year this fighting agent set out in a vain effort to bring 
to heel a powerful land company. The Government ulti
mately furnished him with 50 extra police and 70 rifles 
as the local authorities rallied to the support of the land 
company and were reported to be arming a hundred 
deputies. Confronted by an injunction in the State courts 
restraining him from evicting the company's tenants, the 
agent at last gave in.63 In 1894 the agent had written, 

"The settlers would almost unanimously prefer to 
lease under the rules and regulatiGns of the Depart
ment; but are held, pecuniarily, by the lawless cor
porations and individuals who have subleased to 
them." 64 

61 Report of the Commissioner of Indian Affairs ( 1895), 37, 38. 
62 Ibid. (1894), 187, 188. 
63 Report of the Commissioner of Indian Affairs (1895), 37-41. 
64 Ibid. (1894), 188. 

In 1895 the Commissioner explained the effective tech
nique of this particular land company which had been able 
to flout the Federal authority. His explanation suggests 
very clearly why this outlaw corporation received the 
community's support. In many instances the company 
accepted notes from their subtenants in place of money 
rent. These notes in turn came into the bands of local 
bankers. As a result all of the powerful interests in the 
community were galvanized in opposition to the Govern
ment in its attempt to force evictions or collect legal 
rents.65 

85 Ibid. ( 1895), 41. 

Whatever progre~s the Omahas, especially, might have 
made under the original allotment system it is clear that 
the leasing policy doomed their efforts to failure and 
themselves to demoralization. * * * 

The passionate denunciation of leasing by the Omaha 
and Winnebago agent in 1898 perhaps says the last word 
on the matter. He wrote that out of 140,000 acres allot
ted on the two reservations, 112,000 acres had been leased. 
He then wrote : 61 

"Leasing of allotted agricultural lands should neYer 
be permitted. The Indians should be compelled to 
live upon their allotments and support themselves by 
cultivating the land. They can do it, but will uot 
unless compelled to. Not 1 acre of allotted agricul
tural land should be leased to a white man, and it 
would be far better to burn the grass on the allotted 
lands than to lease them for pastures to the white 
man. * * *" 

67 Thirtieth [R]eport of the Board of Indian Commissioners 
(1898), 25. 

* * * * * * * * the allotment policy began and continued as an 
act of faith. So it was possible for an agent to report 
that allotment was working well on his reservation and 
at the same time submit figures which showed that the 
greater portion of the Indian lands were leased to white 
men. Indeed, the testimony which comes even from the 
friends of the Indian as to the dire results of the leasing 
policy toward the end of the century makes it seem im
probable that the allotment ~ystem in the main was 
working well. 

The writer's scepticism as to the real success of the 
allotment system in the period of the 1890's is based not 
alone on inference and deduction. The following table 
contains figures that are pertinent to the question whether 
or not allotment was pro.ducing results: 
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Land and crop statistics 

[Unless otherwise indicated the figures are taken from the current volume 
of the Annual Reports of the Commissioner of Indian Affairs. The figures 
in parentheses are page references] 
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1890 ___ 15, 166 ----- 5, 554 288,613 881,419 545,032 1, 139,297 482, 500 (480) 
1891___ 17,996 ----- 5, 883 ------- 1, 318,218 798,001 1, 830,704 541,974 (106) 
18!)2 ___ 26,700 2 7, 302 ---- --- 1, 825,715 875,634 1, 515,464 558, 162 (816) 
18!)3 ___ 31,261 6 7, 579 ------- 11,722,656 883, 170 1, 373,230 462,871 (723) 
1894 ___ 34,322 301 8,35!) _______ 887,809 653,631 911,655396,133(598) 
1895 ___ 39, 173 631 8, 366 369,974 21,016,754 2875,349 22,226,944 476,272 (594) 
1896 ___ 43,587 1, 564 10,045 -- ---- - 753,577 731,806 2, 100,316 542,538 (551) 
1897 ___ 46,816 2, 851 10,659 - ------ 788, 192 805,466 1, 123,260 703,770 (510) 
1898 ___ 48, 831 3, 799 11, 78!) - ------ 664, 930 599, 665 1, 339, 444 494, 509 (630) 
1899 __ _ 49,842 4, 984 10,704 -- ----- 982, 120 850,387 1, 386,977 445,935 (597) 
1900 ___ 58, 594 7, 574 10, 835 343, 351 935, 731 722, 925 1, 655, 504 396, 067 (677) 

I Over 850,000 bushels of wheat raised by white lessees on Umatilla Reser
vation. 

2 Unspecified amount of wheat, oats, barley, and corn raised by white 
lessees on Indian lands. 

NOTE.-Allotment and leasing totals, 1891-1900 taken from figures given 
above pp. 81, 111-113. 

The :figures given above, while by no means conclusive, 
indicate that the allotment system was not producing the 
results which the originators of the policy hoped for. 
In comparing the number of allotments with the numoer 
of families living and working on them, one must bear in 
mind that several allotments might be made to one family. 
The act of 1891 which granted 80 acres to every Indian 
made it possible for one family to possess an even greater 
number of allotments than before. It is unfortunate that 
there is no way of knowing the number of specific families 
allotted and the average number of allotments to each. 
But the above :figures show that the number of families 
cultivating their allotments was by no means keeping pace 
with the allotment figures. The number of allotments per 
family grew from 2.7 in 1890 to 5.4 in 1900. Since it may 
be supposed that when Indians accepted allotments the 
family took as many as they could get, and since the only 
change in the law after 1890 which affected the question 
of eligibility for allotment was the extension of the 
privilege to married women, this increasing ratio of allot
ments to families cultivating them suggests a decline of 
Indian husbandry. Or at least it suggests a failure to 
reach the goal envisaged by the friends of the Indian. 
Even more disquieting ;1re the statistics of Indian agricul
ture. The above :figures show an increase in acreage 
of Indian farming from 1890 to 1895 which was far from 
proportionate to the number of allotments made in those 
years. Then from 1895 to 1900, although more than 
19,000 allotments were made, the area of the land tilled 
by Indians actually decreased by over 26,000 acres. Nor 
if one takes the :figures of crop production for what they 
are worth, can one observe the progress in Indian agri
culture during these 10 years which the friends of 
allotment expected. * * * 

* * * * * * * * If the allotment system were to have succeeded 
the Indian would, culturally, have had to be made over. 
The significance of this fact was never fully grasped by 
the philanthropists and the Government. * * * So 
the Indian hopefully 1f not enthusiastically, went, unpre
pared, out upon his allotment, as an unarmed man would 
go unwittingly into a forest of wild beasts. 

For if white land seekers and business promoters did 
not create the allotment system, they at least turned it 
to their own good use. * * * 

• * * * * 

When it came to the actual designation of allotments, 
white influence was also busy. General Whittlesey, of 
the Board of Indian Commissioners, said to the Mohonk 
Conference in 1891, "Another hindrance [to the allotting 
of lands] is the influence brought to bear by surrounding 
white settlers, who are waiting to get possession of the 
lands that may be reserved after allotments are com
pleted. If there are valuable tracts of land, they try to 
prevent those lands from being allotted, and to prevent 
Indians from selecting them, by bribery and by other 
means." 97 * * * 

97 Ibid. [Report of the Board of Indian Commissioners] 
(1891), 96. 

* • * • • 
* * * In 1890, General Whittlesey reported that 

there was a growing demand for the Government to dis
tribute among the Indians on a per capita basis tribal 
funds that had been so heavily swelled by sales of sur
plus lands. He said, "That is their own desire, and the 
desire of many of those who surround them, who know 
how soon such money disappears." 1 The Umatilla agent 
who found agriculture languishing on his reservation in 
1894-especially among the full bloods-wrote : 

"The few mixed bloods who farm their allotments 
do so with stock, machinery, and provisions furnished 
by merchants or bankers, who take a mortgage on 
the crop, afterwards taking all the crop." 2 

1 Ibid. fReport of the Board of Indian Commissioners] 
(1890), 129. 

2 Report of the Commissioner of Indian Affairs (1894), 269. 

And there was a long story of flagrant corruption and 
exploitation in the activities of lumbering companies who 
manipulated the allotment system to their great profit 
on up into the twentieth_ century.8 

' 

3 See W. K. Moorehead, The American Indian in the United 
States (Andover, Mass., 1914), 59, 62, 71 ff. 

By the middle of the 1890's the friends of ·the Indian 
began to express dismay at the course their humanitarian 
policy hag taken in the hands of persons who were not 
always humanitarians. * * * 

* * * * * 
In 1895 the Commissioner showed himself well aware of 
the forces t:tiat were crippling Indian development. He 
made a shrewd comment on his times and a significant 
forecast. He said : 

"The whites in some sections of the country seem to 
have very little respect for the rights of Indians who 
have segregated themselves from their tribes and 
sought to avail themselves of the benefits of the 
Indian homestead and allotment laws enacted ex
pressly for them by Congress, and I apprehend that 
the opposition to them will increase as the public 
domain grows less and less." 7 

7 Report of the Commissioner of Indian Affairs ( 1895), 22. 

* * * One student of the allotment movement be
lieves that the act of 1891 was the most important step 
toward ruin. This law by granting the Indian the right 
to lease and at the same time allotting to each member of 
the family-to babies and octogenarians-an equal amount 
of land developed in the Indian idleness and avarice. 
Children ceased to be a responsibility and became indi
rectly a source of revenue through their leased allotments. 
As a result the family was disrupted as a producing unit 
and the Indian's interest became pecuniary instead of 
industrial.8 The present writer agrees with this analysis, 
but he is inclined to think that basically the leasing policy 
in almost any form would have meant ultimate defeat for 
the allotment system. 

8 Flora Warren Seymour, Story of the Red Man (New York, 
1929), 376; letter from Mrs. Seymour to the writer. 

D. APPRAISAL OF THE ALLOTMENT SYSTEM 

A critical appraisal of the consequences of the allotment 
. Besides the lands that were thrown open to settlement, 

white men were interested in tribal lands that remained. system is found in a memorandum submitted to the Senate 
This was especially true of the cattlemen. * * * and House Committees on Indian Affairs by Copnn:issioner Collier 
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on February 19, 1934.11 This memorandum provided at least 
part of the basis for those provisions of the Act of June 18, 
1934/2 which put an end to the process of allotment: 

The Indians are continuing to lose ground ; yet Gov
ernment costs must increase, while the Indians must still 
continue to lose ground, unless existing law be changed. 

Two thirds of the Indians in two thirds of the Indian 
country for many years have been drifting toward com
plete impoverishment. 

While being stripped of their property, these same 
Indians cumulatively have been disorganized as groups 
and pushed to a lower social level as individuals. 

During this time, when Indian wealth has been shrink
ing and Indian life has been diminishing, the costs of 
Indian administration in the identical areas have been 
increasing. The complications of bureaucratic manage
ment have grow.n steadily greater. 

Ruin for the Indians, and still larger costs to the Gov
ernment, are in sur [eel] by the existing system. 

Neither the Indians themselves, nor the Indian Service, 
can reverse the downhill process, or even materially delay 
it, unless certain fundamental impracticabilities of law 
can be changed. 

The disastrous condition, peculiar to the Indian situ
ation in the United States, and sharply in contrast with 
the Indian situations both of Canada and of Mexico, is 
directly and inevitably the result of existing law-prin
cipally, but not exclusively, the allotment law and its 
amendments and its administrative complications. 

The approximately one third of the Indians who as yet 
are outside the allotment system are not losing their 
property ; and generally they are increasing in industry 
and are rising, not falling, in the social scale. The costs 
of Indian administration are markedly lower in these 
unallotted areas. 

* * * * * 
The backbone of Indian law since 1887 has been the 

allotment act and its amendments and administrative 
regulations. 

The law originally possessed, and still possesses, virtues 
which can be preserved and made effective. The bill does 
preserve them. But these virtues, potential rather than 
realized, have been slight indeed when contrasted with 
the destructive effects of the law and the system. 

HOW ALLOTMENT HAS WORKED AND NOW WOR.I{S 

Land allotment, under the general and special allotment 
acts, has been mandatory. To each Indian-man, woman, 
and child-living and enrolled at a specified date, a 
separate parcel of land has been attached. The residual 
lands, fictitiously called "surplus," have been mandatorily 
bought from the tribes by the government and there
after have been disposed of to whites. 

The individualized parcels of land have been held under 
Government trust over longer or shorter periods. Some
times, where -the land was agricultural, the Indian family 
has lived upon and has used one or · more of the allot
ments attached to its several members. Where the land 
was of grazing character, or was timberland, allotment 
precluded the integrated use of the land by individuals 
or families, even at the start. 

Upon the allottees' death, it has been necessary to 
partition the land equally among heirs, or to sell it, and 
in the interim it has been leased. 

MoRt likewise of the land of living allottees has been 
leased to whites. 

STATISTICS OF J. OSS OF LAND THROuGH ALLOTMENT 

Through sales by the Government of the fictitious!~· 
designated "surplus" lands; through sales by allottees 
after the trust period had ended or had been terminated 
by administrative act; and through sales by the Gov
ernment of heirship land, virtually mandatory under 
the allotment act : Through these three methods, the total 
of Indian landholdings has been cut from 138,000,000 
acres in 1887 to 48,000,000 acres in 1934. 

11 See Hearings, Committee on Ind. Ati., 73d Cong., 2d sess., on B. R. 
7902, pp. 15-18. 

l 2 48 Stat. 984, 25 U. S. C. 461, et seq. 

These gross statistics, however, are misleading, for, 
of the remaining 48,000,000 acres, more than 20,000 acres 
are contained within areas which for special reasons have 
been exempted from the allotment law; whereas the land 
loss is chargeable exclusively against the allotment system . . 

Furthermore, that part of the allotted lands which has 
been lost is the most valuable part. Of the residual lands, 
taking all Indian-owned lands into account, nearly one 
half, or nearly 20,000,000 acres, are desert or semidesert 
lands. 

Allotment, commenced at different dates and applied un
der varying conditions, has divested the Indians of their 
property at unequal speeds. For about 100,000 Indians 
the divestment has been absolute. They are totally land
less as a result of allotment. On some of the reservations 
the divestment is as yet only partial and in part .is only 
provisional. Many of the heirship lands, awaiting sale to 
whites under existing law, have not yet been sold, and 
the Indian title is not yet extinguished. Under the allot
ment system it inevitably will be extinguished. 

The above statement relates solely to land losses. The 
facts can be summariz.ed thus : 

Through the allotment system, more than 80 percent 
of the lapel value belonging to all the Indians in 1887 has 
been taken away from them; more than 85 percent of the 
land value of all the allotted Indians has been taken away. 

And the allotment system, working down through the 
partitionment or sale of the land of deceased allottees, 
mathematically insures and practically requires that the
remaining Indian allotted lands shall pass to whites. 
The allotment act contemplates total landlessness for the 
Indians of the third generation of each allotted tribe. 

THE REMAINING LANDS· RENDERED UNUSABLE 

A yet more disheartening picture will immediately fol
low the above statement. For equally important with the 
outright loss of land is the effect of the allotment sys
tem in making such lands as remain in Indian ownership 
unusable. 

There have been presented to the House Indian Com
mittee numerous land maps, showing the condition of In
dian-owned lands on allotted reservations. The Indian
owned lands are parcels belonging (a) to allottees and 
( b) to the heirs of deceased allottees. Both of these 
classes of Indian-owned land are checkerboarded with 
white-owned land already lost to the Indians, and on 
many reservations the Indian-owned parcels are mere 
islands within a sea of white-owned property. 

Farming, at least at the subsistence level, and com
mercial farming within irrigated areas, is still possible 
on those parcels belonging to living allottees. But graz
ing, upon the grazing land of living allottees, and busi
nesslike o.r conservative forest operation, upon the al
lotted forest land of living allottees, are largely, often 
absolutely, impossible. 

On the checkerboarded land maps, the heirship lands 
each year become a greater proportion of the total of the 
remaining Indian land. These heirship lands belong to 
numerous heirs, even up to the number of hundreds. 

And one heir possessed equities in numerous allotments, 
up to the number of hundreds. 

The above conditions force some of the Indian allotted 
land out of any profitable use whatsoever, and they force 
nearly all of it into the condition of land rented to 
whites, and rented under conditions disadvantageous to 
the Indians. The denial of financial credit to Indians is, 
of course, an added influence. 

The Indians are practically compelled to become ab
sentee landlords with petty and fast-dwindling estates, 
living upon the always diminishing pittances of lease 
money. 

And here there becomes apparent the administrative 
impossibility created by the allotment system. 

ALLOTMENT COSTS THE GOVERNMENT MILLIONS IN BARR·EN 
EXPENDITURES THAT CANNOT SAVE THE INDIAN LANDS OR 
OAPITAL, WHILE EMBITl'ERlNG AND RIDNING THE INDIANS 

The Indian Service is compelled to be a real-estate 
agent in behalf of the living allottees ; and in behalf of 
the more pqnwroqs heirs of deceased allottees. As suc:P 
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real-estate agent, selling and renting the hundreds of 
thousands of parcels of land and fragmented equities of 
parcels, and disbursing the rentals (sometimes to more 
than a hundred heirs of one parcel, and again to an indi
vidual heir with an equity in a hundred parcels), the 
Indian Service is forced to expend millions of dollars a 
year. The expenditure does not and cannot save the land, 
or conserve the capital accruing from land sales or from 
rentals. 

The operation gets nowhere at all; under the existing 
system of law it cannot get anywhere; it creates between 
the Indians and the Government a relationship barren, 
embittered, full of contempt and despair; it keeps the 
Indians' own minds focused upon petty and dwindling 
equities which inexorably vanish to nothing at all. 

For the Indians the situation is necessarily one of 
frustration, of impotent discontent. They are forced into 
the status of a landlord class, yet it is impossible for them 
to control their own estates; and the estates are insuffi
cient to yield a decent living, and the yield diminishes 
year by year and finally stops altogether. 

It is difficult to imagine any other system which with 
equal effectiveness would pauperize the Indian while 
impoverishing him, and sicken and kill his soul while 
pauperizing him, and cast him in so ruined a condition 
into the final status of a nonward dependent upon the 
States and counties. 

The Indian Bureau's costs must rise, as the allotted 
lands pass to the heirship class. The multiplication of 
individual paternalistic actions by the Indian Service 
must grow as the complications of heirship grow wtih 
each year. Such has been the record, and such it will be, 
unless the Government, in impatience or despair, shall 
summarily retreat from a hopeless situation, abandoning 
the victims of its allotment system. The alter~ative will 
be to apply a constructi[ve] remedy as proposed by the 
present bill. 

The bill breaks this hopeless impasse. 
For a number of years, it bas been clearly recognized 

within the Indian Service that conditions must continue 
to grow worse, regardless of attempted administrative 
reforms, unless the allotment situation in its totality be 
modified. 

And for a number of years the directions of practicable 
modification have become increasingly clear, both within 
the Indian Service and among observers outside it. The 
indicated solution bas been stated with clarity, and more 
than once, in debates on the Senate floor and in reports 
by the Indian Investigation Committee of the Senate. 
The preceding administration recognized the impasse 
which bad been reached under the allotment system, but 
did not put forward legislation to break the impasse. 

The present bill, in those aspects which are most truly 
emergency items, is a bill to correct the allotment system, 
saving the remaining lands, enabling the Indians to get 
their lands into usable shape, and providing the machinery 
and authority for restoring, to those Indians already 
rendered landless, usable lands, if they will demonstrate 
their wish to possess and use the restored lauds. 

K TERMINATION OF THE ALLOTMENT SYSTEM 

The allotment system involved four critical steps: 

1. The allotting of tribal lands. 
2. The termination of trust periods or periods of restricted 

alienability, after a fixed term of years. 
3. The termination of such restrictions prior to the expira

tion of the statutory period by administrative action. 
4. The alienation of allotted lands prior to the termina

tion of such periods. 

The Act of June 18, 1934, stopped the continuance of the al
lotment system at points 1 and 2 18 and placed severe limitations 
on the operation of the system at points 3 and 4.u 

The operation of the Act of June 18, 1934, upon the statutory 
fabric of the allotment system at each of these points is analyzed 
in the following pages. 

18 See Act of June 18, 1934, sees. 1 and 2, 48 Stat. 984, 25 U. S. C. 
461-462. 

14 See Act of June 18, 1934, sees. 4 and 5, 48 Stat. 984, 985, 25 U. S. C. 
464-465. 

SECTION 2. RIGHT TO RECEIVE ALLOTMENT 

Section 1 of the Act of June 18, 1934 15 provides: 

That hereafter no land of any Indian reservation, 
created or set apart by treaty or agreement with the 
Indians, Act of Congress, Executive order, purchase, or 
otherwise, shall be allotted in severalty to any Indian. 

Its obvious purpose is to preserve in communal ownership all 
tribal lands of Indian reservations. It accomplishes that pur
pose by the declaration that no such lands shall be allotted. 
To that extent, the act is incompatible with a·nd, therefore, 
supplants all prior laws, both general and special, purporting 
to authorize allotments in severalty in any form on any reserva
tion to which the act applies, and this notwithstanding the 
fact that the act contains no general repeal provision.16 

The act extends to and binds all Indians under the jurisdiction 
of the Federal Government save those tribes expressly excluded 
by section 13 and those reservations which, in the exercise of the 
privilege conferred by section 18, vote against its application. 

Since allotments have been discontinued under the mandate 
of this statute, and under a policy preceding this enactment 

u 48 Stat. 984, 25 U. S. C. 461. 
10 Where a reservation bas by vote come under the act, land may not 

thereafter be allotted under a prior statute. Op. Sol. I. D., M.27770, 
May 22, 1935. But where an Indian acquired rights by a proper selection 
which was approved prior to the passage of the act; it has been ruled 
that the Secretary may issue a patent, and where lands had been selected 
but not approved before the passage of the act, they could be approved 
and patented to the allottee, the approval not requiring the exercise of 
discretion. Op. Sol. I. D. M.28086, July 17, 1935, 55 I. D. 295. 

267785-41--16 

which applies even to tribes not under the act, a detailed study 
of the allotment statutes will not be attempted. However, in
asmuch as allotments may be made on reservations which have 
rejected the Wheeler-Howard Act until the surplus lands have 
been completely disposed of or until prohibited by Congress/7 

and individual rights of Indians in real property have vested 
under the allotment statutes, it may be useful to offer a short 
summary of the provisions and legal . effect of such statutes. 

Section 1 of the General Allotment Act of February 8, 1887,18 

later amended by general acts of February 28, 1891,19 and of 
June 25, 1910,20 and now embodied in section 331 of title 25 of 
the United States Code authorized the President of the United 
States to allot land 21 in severalty to Indians living on reserva-

17 Op. Sol., I. D., M.30256, May 31, 1939. The Act of June 15, 1935, 
49 Stat. 378, provided that all laws affecting any Indian reservation 
which voted to exclude itself from the application of the Indian Reor
ganization Act shall be deemed to have been continuously effective as 
to such reservation notwithstanding the passage of that act. Ibid. 
On the power of the Secretary over individual lands, see Chapter 5, 
sec. 11. 

18 24 Stat. 388. 
1o C. 383, sec. 1, 26 Stat. 794. 
20 C. 431, sec. 17, 36 Stat. 855, 859, 25 U. S. C. 331. 
21 Section 335 of title 25 of the Code, derived from the Act of Febru

ary 14, 1923, c. 76, 42 Stat. 1246, makes the provisions of sees. 331-
3B4, inclusive, and 336 and 341 heretofore discussed (and sees. 348-350, 
inclusive, and 381 to be discussed subsequently) applicable to "all lands 
heretofore purchased or which may be purchased by authority of Con
gress for the use or benefit of any individual Indian or band or tribe 
of Indians." 
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tions, whenever, in his opinion, the reservation or any part there
of might be advantageously utilized for agricultural or grazing 
purposes. Provision is made for allotments "not to exceed eighty 
aCi:es of agricultural or {)ne hundred and sixty acres of grazing 
land." 22 

. The allotment policy was by no means un~form, certain tribes, 
for example, being excepted from provisions of the General 
Allotment Act of 1887.= 

·In addition to the general statute of 1887, Congress passed 
special acts authorizing the allotment of lands of specific tribes.24 

For those Indians not residing on reservations and who could 
otherwise not teceive an allotment, Congress provided in section 
4 of the General Allotment Act (incorporated in title 25 of the 
Code as sec· 334) for their receiving allotments upon any sur
veyed or unsurveyed lands of the United States not otherwise 
appropriated. 

. Where under this section an allotment was erroneously made 
and a person thereafter applied for homestead entry upon such 

22 The Act of 1887 provided for allotments of varying amount to 
various classes of Indians. For example, a head of a family was to 
receive a quarter of a section, while only one-eighth of a section was 
to be·~ allotted to a single person over 18 years of age or an orphan 
under 18. To "each other single person under eighteen years now 
living, or who may be born prior to the 'date of the order of the Presi
dent," sec. 1 specifies the allotment of one-sixteenth of a section. 

23 Thus sec. 339 of title 25 of U. S. C. which is derived from sec. 8 
of the General Allotment Act expressly provided that: 

• • • sections 331 to 334, inclusive, 336, 341, 348 to 350, in
clusive, and 381 [of this title] shall not extend !o the territor~ 
occupied by the Cherokees, Creeks, Choctaws, Chickasaws, Semi
noles, and Osage, lVliamies and Peorias, and Sacs and Foxes, in 
Oklahoma nor to any of the reservations of the Seneca Nation of 
New York Indians in the State of New York, nor to that strip 
of territory in the State of Nebraska adjoining the Sioux Nation 

.on the south added by Executive order. 

By a proviso annexed to the Act of February 28, 1891, 26 Stat. 796 
It was provided that no allotment of lands shall be made or annuities of 
money paid to any of the Sacs and Foxes of Missouri who are not enrolled 
as members of said tribe on January 1, 1890. 

On the other hand the provisions of sees. 331 to 334, 336, 341, 348, 350, 
and 381 of title 25 of U. S. C. (Supp,) have by sec. 340, which is derived 
from· the Act of March 2, 1889, 25 Stat. 1013, been extended to 

• • • the Confederated Wea, Peoria, Kaskaskia, and Pianke-
.. shaw tribes of Indians, and the Western Miami tribe of Indians, lo

catefl in the northeastern part of the former Indian Territory 
and to their reservation. in the same manner and to tbe same 
extent as if said tribes had not been excepted from the provisions 
of said sections, except and as othe.rwise hereinafter prov·ided. 

24 See Act of February 25, 1920, c. 87, 41 Stat. 452 for the Flathead 
Indians and the Act of March 3, 1921, c. 135, 41 Stat. 1355 for the 
Gros Ventre and Assiniboine Tribes in the Fort Belknap Reservation. 

Broailly spr.aking, thr. act of 188b, known as the Nelson act, 
provided for the. cession by "all the different bands or tribes of 
Chippewa IndiHn>< in the State of Minnesota" of all their title 
and interest in and to their reservations in said State not needed 
for· allotments; for allotments of land in severalty in conformity 
with the act of February 8, 1887 (24 Stat. 388), and for the sale 
of the remaining lands. * * * 

The act of April 28,- Hl04 (33 Stat. 539), known as the Steen
erson act, providing for allotments to Inrlians on the White Earth 
reservation in Minnesota, authorized all tment "to each Chippewa 
Indian now legally residing upon" that :eservation under treaty 
Or laws of the United States in accordance with the express prom-
1se made by the Commissioners appointed under tbe act of 
January 14, 1889. (Op. Sol. I. D., M. 15954, January 8, 1927.) 
• * * We frequem:ty find acts of Congress directing allotments 
on particular Indian resrrvations to .be made in accordance with 
the general allotment laws of the United States. When so made, 
for all practical purposes, such allotments are to. be regarded as 
coming within the scope of the general allotment act. The chief 
difference lies in the area received by the allottees. Under the 
general allotment act, ordinarily, each Indian receives 80 acres 
of agricultural or 160 acres of grazing land, while under the 
special acts relating to particular- reservations they frequently 
receive considerably .. moJ."e . .:. Se.e; the act of May 30, "f908 ( 35 
'Stat. 558), relating to the Fort · Peck Reservation and the act 
of March 1. 1907 (34 Stat. 1035) as amended June 30, 1919 
( 41 Stat. 16), rela·ting to the Blackfoot reservation, both of 
which are also in the State of Montana. Both of these acts 
authorize allotments under the general allotment laws of the 
United States and ()n ~ach reservation' the allottees received in 
excess of 320 acres. Patents for such allotments however were 
issued in accordance wit}l th·e genet·al allotment act of February 
8, 1887, as amended. (Op. Sol. I. D., M.12498, June 6, 1924.) 

an allotment, the Secretary of the Interior was held to have 
authority to protect the Indian in his allotment even though 
erroneously made and to deny the application for homestead 
entry, since to have allowed the entry would have been to visit 
a considerable injustice upon the allottee.~5 

Section 336 26 of title 25 of the United States Code provides 
that where any Indian entitled to an allotment should settle 
upon lands of the United States not otherwise appropriated he 
should be entitled to have the same allotted to him in the manner 
provided for allotments to Indians residing upon reservations, 
and such allotments were not to exceed 40 acres of irrigable land 
or 80 acres of nonirrigable agricultural land, or 160 acres of 
nonirrigable grazing land. 

Under section 33.7 of title 25 of the United States Code,27 the 
Secretary of the Interior is permitted in his discretion to make 
allotments within the national forests to Indians who were liv
ing on lands included in a national forest or who had made im
provements thereon and were not entitled to an allotment on 
any existing reservation or whose tribal reservation was not 
sufficient to give each member an allotment. 

As pointed out in Chapter 8, the allotment of lands in severalty 
did not in any way affect the guardian-ward relationship exist
ing between the national government and the Indian 28 nor did 
it affect the authority of the Commissioner of Indian Affairs to 
remove collectors from the reservation.29 It has also been held 
that an allotment system does not deprive the tribe of the rigqt 
to regulate the domestic affairs of its members.30 

A. ELIGIBILITY 

Insofar as eligibility to receive an allotment depends upon 
tribal membership the cases and statutes on the subject have 
been elsewhere discussed.31 

• 

In litigation dealing with the eligibility of Indians entitled to 
allotments, it has been held that the fact that a member of a 
tribe is born after the passage of the General Allotment Act does 
not disqualify him.32 It has also been held that an Indian 
woman, though married to a white man, is head of her family 
and that her children who maintained their tribal relations were 
entitled to allotments as members of the tribe.38 In the case of 
La Clair v. United States 34 the court held that adopted mem
bers of the Yakima tribe, who. were formerly Puyallup Indians 
and whose parents had received allotments on the Puyallup 
Reservation as heads of families, were nevertheless entitled to 
allotments in the .Yakima Reservation.35 On the other hand, it 

2" Baldwin v. Keith. 13 Okla. 624, 75 Pac. 1124 ( 1904). For a dis
cussion of the Secretary's power over Indian lands, see Chapter 5, sec. 11. 

26 This section was derived from sec. 4 of the Act of February 2~. 
1891, 26 Stat. 794, 795, as amended by sec. 17 of the Act of June 25, 
1910, 36 Stat. 855, 860. 

27 Act of June 25, 1910, sec. 31, 36 Stat. 855, 863. 
28 See sec. 2C, and Hollister v. United States, 145 Fed. 773 (C. C. A. 8, 

1906). 
29 Rainbow v. Young, 161 Fed. 835 (C. C. A. 8, 1908). 
30 Yakima Joe v. To-is-lap, 191 Fed. 516 (C. C. Ore. 1910). And see 

Chapter 7, sec. 5. 
31 See Chapter 1, sec. 2 ; Chapter 5, sec. 13 ; Chapter 7, sec. 4. 
32 United States v. Fairbanks, 171 Fed. 337, 339 (C. C. A. 8, 1909) 

aff'd sub nom. Fairbanks v. United States, 223 U. S. 215, 224 (1912). 
33 Bonifer v. Smith, 166 Fed. 846 (C. C. A. 9, 1909). And cf. Ladiga v .. 

Roland, 2 How. 581 (1844), holding that widow living with grandchil
dren was head of family, entitled to allotment under Creek Treaty of 
March 24, 1932, 7 Stat. 366, and obtained title thereto by application, 
although President attempted to award title to another. 

34184 Fed. 128 (C. C. E. D. Wash. 1910). 
35 In Mitchell v. United States, 22 F. 2d 771 (C. C. A. 9, 1927), it 

was held that under a regulation requiring that adoptions be approved 
by the Secretary of the Interior and the Indian Commissioner, an adop
tion without such approval did not entitle the Indian to an anotment. 
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has been held that a tribal Indian living apart from the tribe the allotting commissioners in thereafter wrongfully allotting 
and off the reservation is not entitled to an allotment on the the land to another does not operate to cut off the heirs of the 
reservation.86 This does not mean, of course, that the Indian person originally entitled to the allotment.60 

had to be on the reservation the instant the Allotment Act was 
passed.87 

An Indian may not have allotments from two different tribes; 88 

nor claim an allotment under his English name and thereafter 
claim one under an Indian name. 80 

· 

Although the allotment rolls have been deemed conclusive and 
final evidence of the right of any Indians of a reservation to an 
allotment 40 it has been held that they may be changed by the 
Secretary to correct mistakes.~ 

B. SELECTION OF ALLOTMENT 

Section 332 42 of title 25 of the United States Code deals with 
the selection of allotments and provides that the Indians are to 
do the selecting, the heads of families selecting for their minor 
children, and the Indian agent is to make the selection for each 
orphan. The selections are to be made in such manner as to ill
elude the improvements of the Indian making the selection. The 
Supreme Court has upheld the validity of this clause giving a 
preferential right to certain lands to Indians who had occupied 
them and had made improvements thereon, prior to the passage 
of the Allotment Act affecting the lands of his tribe.48 

Congress also provided that, if an Indian failed to make. his 
selection within four years after the President authorized an 
allotment on a particular res~rvation, the Secretary of the 
Interior could direct the agent of such tribe or a special agent, 
if there were no agent, to make the selection. The Supreme 
Court has sustained the power of the Dawes Commission to 
place members of the Creek Nation on the allotment roll, upon 
their refusal to select allotments.'' 

The term "select," used with reference to selection of allot
ments by Indians, as defined by the Cherokee Allotment Agree
ment 45 and the Choctaw-Chickasaw Supplemental Agreement,41 

means a formal application for a particular tract or tracts of 
land in the land office established by the commission for the 
particular tribe or nation.47 

It has been held that section 332 contemplates a selection by 
a living Indian only. Thus the death of a Chippewa Indian 
before making a selection of an allotment under the Nelson Act 
terminated his right to an allotment.~.~~ Where a right to the 
allotment becomes equitably vested in the allottee,'9 the act of 

86 L emieuiD v. United States, 15 F. 2d 518 (C. C. A. 8, 1926), cert. den. 
273 U. S. 749. But ct. Vezina v. United States, 245 Fed. 411 (C. C. A. 
8, 1917), under Act of June 7, 1897, c. 3, 30 Stat. 62, 90, 25 U. S. C. 184. 

37 Hy-yu-tse-mil-kin v. Smith, 194 U. S. 401 (1904). And see Fair-
banks v. United States, 223 U. S. 215, 225 (1912). 

as Josephine Valley et al., 19 L. D. 329 (1894). 
8~ Tiger v. Twin State Oil Co., 48 F. 2d 509 (C. C. A. 10, 1931). 
40 See Act of March 3, 1921, 41 Stat. 1355 (Fort Belknap Reservation) ; 

Op. Sol. I. D., M.7599, June 9, 1922. See also Chapter 5, sec. 13. 
' 1 Op. Sol. I. D., M.7599, June 9, 1922. See also Chapter 5, sec. 13. 
42 This section was derived from sec. 2 of the General Allotment .Act. 

On selection of allotment for minors and incompetents, see Chapter 8 , 
sec. SA. 

43 E . g., Hm·nage v. Martin, 242 U. S. 386 (1917). See also Smith v. 
Bonifer, 154 Fed. 883 (C. C. Ore. 1907), afl"d sub nom. Bonifer v. Smith, 
166 Fed. 846 (C. C. A. 9, 1909). 

44 United States v. Wildcat, 244 U. S. 111 (1917). See Chapter 5, 
sees. 6 and 13. 

's Act of March 1, 1901, 31 Stat. 861. 
46 Act of June 30, 1902, 32 Stat. 500. 
47 See Millet v. Bilby, 110 Olda. 241, 237 Pac. 859 (1925). 
48 La Roque v. United States, 239 U. S. 62 (1915). See also Chapter 9, 

sec. 3; Taylor v. United States, 230 Fed. 580 (C. C. A. 8, 1916). 
~9 See Op. Sol. I. D., M.28086, July 17, 1935, 55 I. D. 295. Where 

Indians had made selections prior to the passage of the Wheeler-Howard 
Act and approval was not of a discretionary nature but was lacking because 

C. APPROVAL OF ALLOTMENT 

Section 333 51 provides that after the filing of the selection 
the allotments shall be made by special allotting agents or by 
the agents or superintendents in charge of the reservations on 
which the allotments are directed to be made.62 

After an allotment has been approved, the allottee is entitled 
to have the land patented to him,53 even after the passage of 
the Wheeler-Howard Act which provided that"* * * no land 
* * * shall be allotted * * * to any Indian." 54 

D. CANCELLATION 

As might be expected, the wholesale allotment of lands in 
severalty which characterized Indian administration for many 
years resulted in numerous instances in injustice to the allottee.65 

This injustice took the form very often of the allotment of a 
parcel of land which was unsuitable for any purpose to which 
the allottee could reasonably be expected to put it. To remedy 
in part this situation, Congress in 1909 116 provided for the can-

of clerical error, it was held that the Indians were entitled to the 
approval and patenting of their selections, even after the passage of the 
said act which provided that "* * * no land • * * shall be 
allotted * * to any Indian." Act of June 18, 1934, 48 Stat. 984. 
But of. Lemiewc v. United States, 15 F. 2d 518 (C. C. A. 8, 1926), cert. 
den, 273 U. S. 749, where the approval was of a discretionary nature; 
United States ea: rel. West v. Hitchcock, 205 U. S. 80 (1907) ; St. Marie v. 
Uni t ed States, 24 F. Supp. 237 (D. C. S. D. Cal. 1938). 

60 Bonifer v. Smith, 166 Fed. 846 (C. C. A. 9, 1909) ; Smith v. Bonifer, 
132 Fed. 889 (C. C. Ore. 1904). 

61 25 U. S. C. 333, derived from Act of February 8, 1887, 24 Stat. 388 
and .Act of June 25, 1910, 36 Stat. 855, 858. 

62 Sec. 3 of Act of February 8, 1887, 24 Stat. 388, provided only for 
agents and special agents fulfilling this duty, but sec. 9 of the Act of 
June 25, 1910, 36 Stat. 855, 858, provided for the inclusion of superin
tendents as performers of this function. 

25 U. S. C. 338, derived from the Appropriation Act of April 4, 1910, 
sec. 1, 36 Stat. 269, 270, required the Secretary of the Interior to 
transmit annual reports to Congress of the cost of survey and allotment 
work on Indian reservations generally. This section was repealed by 
the Act of May 29, 1928, sec. 64, 45 Stat. 986. 

63 The allottee may bring mandamus to obtain the patent. See Vachon 
v. Nichols-Clllisholm Lumber Co., 126 Minn. 303, 148 N. W. 288, 290 
(1914). But when an allotment has not been approved, approval and 
issuance of patent cannot be compelled by mandamus. United States 
ex rel. West v. Hitchcock, 205 U. S. 80 (1907) ; St. Marie v. United 
States, 24 F. Supp. 237, (D. C. S.D. Calif. 1938). On when mandamus 
will issue, see Chapter 5. sec. 13B. 

64 Op. Sol. I. D. !11:.28086, July 17, 1935, 55 I. D. 295. 
65 Section 343 of title 25 of the U. S. Code provides : 

In all cases where it shall appear that a double allotment of 
land has been wrongfully or erroneously made by the Secretary 
of the Interior to any Indian by an assumed name or otherwiSe, 
or where a mistake has been made in the description of the land 
inserted in any patent, said Secretary is authorized and directed, 
during the time that the United States may hold the tiUe to the 
land in trust for any such Indian, and for which a conditional 
patent may have been issued, to r ectify and correct such mis
takes and cancel any patent which may have been thus erroneously 
and wrongfully issued whenever in his opinion th~ same ought 
to be canceled for error in the issue thereof, * * • 

66 Act of March 3, 1909, 35 Stat. 781, 784. 
From time to time Congress has enacted sundry statutes permitting 

Indians to surrender the lands allotted to them and select other lands 
in lieu thereof. See Acts of October 19, 1888, 25 Stat. 611, 612, 25 
U. S. C. 350; January 26, 1895, 28 Stat. 641, 25 U. S. C. 343; April 23, 
1.904, 33 Stat. 297, 25 U. S. C. 343; March 3, 1909, 35 Stat. 781, 784, 
25 U. S. C. 344. Sec. 2 of the Act of 1888, supra, which has been 
incorporated in sec. 350 of 25 U. S. C., reads: 

The Secretary of the Interior is hereby authorized, in his dis
cretion, and whenever for good and sufficient reason he shall 
consider it to be for the best interest of the Indians, in making 
allotments under the statute aforesaid, to permit any Indian to 
whom a patent has. been issued for land on the reservation to 
which such Indian belongs, under treaty or existing law, to 
surrender such patent with formal relinquishment by such Indian 
to the United States of all his or her right, title, and interest 
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cellation of an allotment of unsuitable land and the exchange 
therefor of other land. This act bas been incorporated in section 
344 of title 25 of the United States Code.67 Its provisions are: 

If any Indian of a tribe whose surplus lands have been 
ceded or opened to disposal has received an allotment 
embracing lands unsuitable for allotment purposes, such 
allotment may be canceled and other unappropriated, un
occupied, and unreserved land of equal area, within the 
ceded portions of the reservation upon which such Indian 
belongs, allotted to him upon the same terms and with 
the same restrictions as the original allotment, and lands 
described in any such canceled allotment shall be dis
posed of as other ceded lands of such reservation. This 
provision shall not apply to the lands formerly comprising 
Indian Territory, The Secretary of the Interior is author
ized to prescribe rules and regulations to carry this law 
into effect. 

In 1927 Congress also provided for the cancellation of fee 
patents issued without the consent of the Indian: 58 

in the land conveyed thereby, properly indorsed thereon, and to 
cancel such surrendered patent: Provided, That the Indian so 
surrendering the same shall make a selection, in lieu thereof, of 
other land and receive patent therefor, under the provisions of 
the act of February eighth, eighteen hundred and eighty-seven. 

51 On the question of the necessity for notice and an opportunity to 
be heard, see Fairbanks v. United States, 223 U. S. 215 (1912). 

58 Act of February 26, 1927, c. 215, 44 Stat. 1247, 25 U. S. C. 352a. 
Partial cancellation was also provided for. Act of February 26, 1927, 
c. 215, sec. 2, 44 Stat. 1247, as amended February 21, 1931, c. 271, 46 Stat. 
1205, 25 U. S. C. 352b. For an analysis of the power of the Secretary to 
cancel a fee patent issued without request from the Indian concerned, 
see Op. Sol. I. D., M.28297, August 1, 1939. See Chapter 2, sec. 2E; 
Chapter 13, sec. 3B. 

* * * the Secretary of the Interior is hereby author
ized, in his discretion, to cancel any patent in fee simple 
issued to an Indian allottee or to his heirs before the end 
of the period of trust described in the original or trust pat
ent issued to such allottee, or before the expiration of any 
extension of such period of trust by the President, where 
such patent in fee simple was issued without the con
sent or an application therefor by the allottee or by his 
heirs: Provided, That the patentee has not mortgaged or 
sold any part of the land described in such patent: Pro
vided also, That upon cancellation of such patent in fee 
simple the land shall have the same status as though such 
fee patent had never been issued. 

E. SURRENDER 

Section 408, title 25, of the United States Code 59 provides: 

In any case where an Indian has an allotment of land, 
or any right, title, or interest in such an allotment, the 
Secretary of the Interior, in his discretion, may permit 
such Indian to surrender such allotment, or any right, title, 
or interest therein, by such formal relinquishment as may 
be prescribed by the Secretary of the Interior, for the 
benefit of any of his or her children to whom no allot
ment of land shall have been made; and thereupon the 
Secretary of the Interior shall cause the estate so re
linquished to be allotted to such child or children subject 
to all conditions which attached to it before such 
relinquishment. 

5o Act of June 25, 1910, sec. 3, 36 Stat. 855, 856. For regulations 
regarding reallotment of lands to unallotted Indian children, see 25 
C. F. R. 52.1-52.2. 

SECTION 3. POSSESSORY RIGHTS IN ALLOTTED LANDS 

An allottee ordinarily acquires by virtue of his allotment full 
possessory right with respect to the improvements and the tim
ber upon his allotment as well as the minerals beneath it. 
Occasionally, by the term of special allotment acts, the min
erals are reserved to the tribe in which event the allottee ac
quires at best a right to share in the income flowing therefrom.60 

His right of ownership in timber is limited only by the statutory 
restriction on alienation.61 These restrictions upon alienation 
are elsewhere discussed.63 When the allottee acquires his patent 
in fee, however, his right of use and enjoyment becomes an 
absolute right of ownership. 

The allottee's right to water is recognized by the General Al
lotment Act,63 section 7 of which provides: 

That in cases where the use of water for irrigation is 
necessary to render the lands within any Indian reserva
tion available for agricultural purposes, the Secretary of 
the Interior be, and he is hereby, authorized to prescribe 
such rules and regulations as he may deem necessary to 
secure a just and equal distribution thereof among the 
Indians residing upon any such reservations ; and no other 
appropriation or grant of water by any riparian propri
etor shall be authorized or permitted to the damage of 
any other riparian proprietor. 

The Supreme Court in United States v. Powers" declared that 
under the doctrine of the Winters case 65 waters are reserved for 
the equal benefit of tribal members and that the Secretary of the 

oo See Chapter 15, sec. 14, fn. 286. 
61 See sec. 4 of this chapter. 
112 Ibid. 
63 Act of February 8, 1887, 24 Stat. 388, 25 U. S. C. 381. Also see 

Chapter 12, sec. 7. 
64 305 u. s. 527, 532-533 (1939). 
611 Winters v. United States, 201 U. S. 564 (1908). For a further dis

cussion of this case in connection with tribal water rights, see Chapter 
15, sec. 16. 

Interior is without power affirmatively to authorize unjust and 
unequal distribution of water. It further declared that when 
allotments of land were duly made for exclusive use and there
after conveyed in fee, the right to use some portion of tribal 
waters essential to cultivation passed to the owner of the 
allotted land, including both the allottees and those who took 
from them by conveyance or by purchase of land of deceased 
allottees at Government sales. 

The Powers case compels the view that the right to. use water 
is a right appurtenant to the land within the reservation, and 
that unless excluded it passes to each grantee in subsequent 
conveyances of allotted land.66 

In accordance with the doctrine that the United States has 
exclusive jurisdiction over reservation lands unless it has speci
fied that state statutes shall be controlling, it has been held 67 

that an allottee cannot under the state laws relating to the 
appropriation of water acquire any right whatsoever in waters 
reserved to the tribe. 

66 In Anderson v. Spear-Morgan Livestock Oo., 79 P. 2d 667 (1938), 
the court had occasion to restate the doctrine of the Powers case. It 
said: 

• • · • The purpose of this statute is to provide for the dis
tribution of the right to use the water to the individual Indians. 
United States v. Powers, * * *. The right to use the water 
prior to a distribution of it by the Secretary of the Interior may 
be said to be inchoate in the sense that the precise amount or 
extent of the right assigned to an individual allottee would be 
undetermined, but the right is vested in so far as the existence 
of the right to use the water in the allottee is concerned. This 
right is appurtenant to the land upon which it is to be used by 
the allottee. When the allottee became seized of fee simple title, 
after the removal of the restrictions of the trust patent, then a 
conveyance of the land, in the absence of a contrary intention, 
would operate to convey the right to use the water as an appur
tenance. United States v. Powers, supra. (P. 669) 

GT United States v. Mcintire, 101 F. 2d 650 (C. C. A. 9, 1939), rev'g 
~2 F. Supp. 816 (D. C. D. Mont. 1937). 
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Likewise, where statutory attempts have been made to rele
gate water rights of Indians on certain reservations to the juris
diction of particular states by requiring that state statutes be 
complied with in securing water rights for the irrigation of 
Indian land,08 it has been held 00 that since the statute contained 
no specific grant of the reserved waters to the state it could 
not be construed as the intent of Congress to take from the 
Indians a vested right and provide in lieu thereof only a 
means for acquiring an inferior and secondary right. 

The water right guaranteed an allottee of Indian land has 
sometimes been defined in treaty or agreement.10 In United States 

68 Act of June 21, 1906, 34 Stat. 325, 375 (Uintah Project in Utah) ; 
Act of March 3, 1905, 33 Stat. 1016 (Shoshone Project in Wyoming). 

00 United States v. Parkins, 18 F. 2d 642 (D. C. Wyo. 1926). 
10 Act of June 6, 1900, with the Fort Hall Indians, 31 Stat. 672. 

For a statute guaranteeing a similar right, see Act of May 18, 1916, 39 
Stat. 123, 130. 

v. Hibner,n involving such an agreement, it was held that a pur
chaser from the allottee acquires a water right for the actual 
acreage under irrigation at the time title passes from the In
dians, and for · such additional acreage as can be placed unde1 
irrigation within a reasonable time. 

On the other hand, a purchaser from an allottee is without 
right to appropriate to his private use water from a creek, most 
of which comes primarily from a Government irrigation system 
constructed after he acquired title to the land, which uses the 
creek bed for a distance as a canal to reach customers below.7

' 

71 27 F. 2d 909 (D. C. E. D. Idaho 1928). 
12 United States v. Parkins, 18 F. 2d 642 (D. C. Wyo. 1926). For a 

holding that one who purchases land in what was formerly an Indian 
reservation from the United States may not appropriate water for the 
irrigation of his land from an irrigation ditch, which the United States 
had constructed for the benefit of Indian allottees, see United States v. 
Morrison, 203 Fed. 364 (C. C. Colo. 1901). 

SECTION 4. ALIENATION OF ALLOTTED LANDS 

Since tribal lands are generally nonalienable without the con- The opinion in Lykins v. McGrath 14 throws added light upon 
sent of the Federal Government it was natural that Congress this basic policy: 
should continue federal control of land alienation when tribal 
land passed into the hands of individual Indians. The same con
siderations that lay behind the former restrictions-the desire 
to protect the Indian against sharp practices leading to Indian 
landlessness, the desire to safeguard the certainty of titles, and 
the urge to continue an important basis of governmental activ
ity-operated in the case of allotted lands. The first of these 
motives is usually stressed in the opinions. Typical of the cases 
is the discussion by the Court of Appeals in Beck v. Flournoy 
Live-Stock & Real-Estate Oo.73

: 

* * * These limitations upon the power of the Indians 
to sell or make contracts respecting land that might be 
set apart to them for their individual use and benefit were 

. imposed to protect them from the greed and superior 
intelligence of the white man. Congress well knew that 
if these wards of the nation were placed in possession of 
real estate, and were given capacity to sell or lease the 
same, or to make contracts with white men with refer
ence thereto, they would soon be deprived of their several 
holdings; and that, instead of adopting the customs and 
habits of civilized life and becoming self-supporting, they 
would speedily waste their substance and very likely 
become paupers. The motive that actuated the lawmaker 
in depriving the Indians of the power of alienation is so 
obvious, and the language of the statute in that behalf 
is so plain, as to leave no room for doubt that congress 
intended to put it beyond the power of white men to 
secure any interest whatsoever in lands situated within 
Indian reservations that might be allotted to Indians. 
This conclusion is fortified by an amendment to the act 
of February 8, 1887, which was adopted on February 28, 
1891 (26 Stat. 794, c. 383), whereby power was conferred 
upon the secretary of the interior to prescribe regulations 
and conditions for the leasing of lands allotted to Indians 
under the previous act of February 8, 1887, whenever, by 
reason of "age or other disability," the allottee was not 
able to occupy or improve the land assigned to him with 
benefit to himself. It is manifest that the amendment in 
question, authorizing allotted land to be leased in certain 
cases, under the direction of the secretary of the interior, 
was unnecessary if power to execute leases of allotted 
lands had already been conferred by previous enactments 
or treaty stipulations. The last-mentioned act, therefore, 
is a legislative declaration that congress did not intend 
by any previous statute to authorize the leasing of any 
lands that might be assigned to Indians to be held by them 
in severalty. (P. 34-35.) 

u 65 Fed. 30 (C. C. A. 8, 1894), app. dism. 163 U. S. 686. 

* * * What was the purpose of imposing a restric
tion upon the Indian's power of conveyance'/ Title passed 
to him by the patent, and but for the restriction he would 
have had the full power of alienation the same as any 
holder of a fee simple title. The restriction was placed 
upon his alienation in order that he should not be wronged 
tn any sale he might desire to make; that the consider
ation should be ample; that he should in fact receive it, 
and that the conveyance should be subject to no unreason
able conditions or qualifications. It was not to prevent 
a sale and conveyance, but only to guard against imposi
tion therein. When the Secretary approved the convey
ance it was a determination that the purposes for which 
the restriction was imposed had been fully satisfied; that 
the consideration was ample; that the Indian grantor had 
received it, and that there were no unreasonable stipula
lations attending the transaction. All this being accom
plished, justice requires that the conveyance should be 
upheld, and to that end the doctrine of relation attaches 
the approval to the conveyance and makes it operative 
as of the date of the latter. 

The broad power of Congress to effectuate this policy and the 
extent to which the enforcement and relaxation of restraints 
upon alienation have been entrusted to the Secretary of the 
Interior have been discussed in Chapter 5.75 

A. LAND 78 

The policy of restricting alienation finds expression in provi
sions of allotment acts forbidding alienation of lands during a 
fixed period of years without the consent of some administrative 
officer, generally the Secretary of the Interior. The provision 
contained in section 5 of the General Allotment Act 17 declares: 

* * * And if any conveyance shall be made of the 
lands set apart and allotted as herein provided, or any 
contract made touching the same, before the expiration 
of the time above mentioned, such conveyance or contract 
shall be absolutely null and void : * * *. 

74 184 u. s. 169, 171-172 ( 1902). 
75 See sees. 5C and 11. 
re For regulations relating to sale of allotted lands, exclusive of 

Five Civilized Tribes lands, see 25 C. F. R. 241.9-241.33. 
11 24 Stat. 388, 389, 25 U. S. C. 348, amended in other particulars by 

Act of March 3, 1901, 31 Stat. 1058, 1085. Subsequent statutes author
izing alienation of lands with departmental approval are noted in 
Chapter 5, sec. llB. 
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We have elsewhere noted the various forms in which restric
tions on alienation are embodied, notably the "trust patent" and 
the "restricted fee." 78 

Prohibitions against alienation have been broadly interpreted 
in the light of the policy of Congress to prevent whites from 
taking advantage of the Indians.79 This is shown by the inter
pretation of the term "conveyance" by the Supreme Court of 
Oklahoma in the case of Potter v. Vernon: 80 

Under the general rule that all instruments affecting 
real estate are included under the word "conveyance" 
are included the following: A mortgage of an equitable 
interest (Sttllivan v. Corn Exchange Bank, 154 App. Div. 
292, 139 N. Y. S. 97) ; a leasehold (Lembeck, etc., Eagle 
Brewing Co. v. Kelly, 63 N. J. Eq. 401, 406, 51 A. 794) ; 
of personal property (Pattm·son v. Jones, 89 Ala. 388, 390, 
8 So. 77) ; an agreement to execute a mortgage (In re 
Wight's Mortg. Trust, L. R. 16" Eq. 41, 46) ; an assign
ment for the benefit of creditors (Prouty v. Clark, 73 
Iowa, 55, 56, 34 N. W. 614); an assignment of a chose 
in action (Wilson v. Beadle, 2 Head [Tenn.] 510) ; the 
satisfaction of a mortgage (Foss v. · Dullam, 111 Minn. 
220, 126 N. W. 820) ; an instrument in the nature of a 
trust deed, even without a seal, acknowledgement, or 
witness (White v. Fitzgerald, 19 Wis. 480); a release, as 
an instrument by which the title to real estate might be 
affected in law or equity (Pal!mer v. Bates, 22 Minn. 532) ; 
a release of a mortgage (Baker v. Thomas, 61 Hun, 17, 
15 N. Y. S. 359) ; or part of land covered by a mortgage 
(Merchant v. Woods, 27 Minn. 396, 7 N. W. 826). 

It is true that under our statute a mortgage of real 
estate is to be regarded as a lien only, but the lands in 
question are Indian lands, with reference to which the 
federal government has dealt in a peculiar manner, due 
to peculiar conditions. Under our Oklahoma laws our 
citizens have the right to transfer without let or hin
drance, all or part of their real property, but, with respect 
to its award's, the Indians, the government has always 
dealt exclusively with the transfer of their lands, not 
only placing restrictions upon the lands themselves, but 
upon those who owned them. In this case the legality of 
the transfer is to be determined by interpretation of the 
act of Congress, and the meaning of this act is ascer
tained by discovering, not what was in the minds of the 
lawmakers of Oklahoma in passing the several statutes 
with reference to conveyances and transfers, but what 
was in the mind of Congress when it passed the Act of 
May 27, 1908, and its use of the word "conveyances" in 
said act. We must assume that in an act of such sweep
ing proportions it was intended by Congress to deal finally 
and comprehensively with the subject in hand. Section 
5 of the act uses very general terms : 

"That any attempted alienation or incumbrance by 
deed, mortgage, contract to sell, power of attorney, or 
other instrument or method of incumbering real estate, 
made before or after the approval of this act, which 
affects the title of the land allotted to allottees of the Five 
Civilized Tribes * ·• * shall be absolutely null and 
void." 35 Stat. 313. 

78 See Chapter 5, sec. llB. The inability of incompetent Indians to 
alienate land has been discussed in Chapter 8, sec. SB (1). 

79 The eft'ect of bankruptcy of an allottee is discussed in Chapter 8, 
sec. 7C. 
. A deed is not executed until delivered; hence, until the Secretary has 
removed the restrictions upon alienation of allotted lands eft'ective upon 
the executing of a deed by an allottee, a deed signed by the allottee and 
given to an Indian superintendent for transmission to a purchaser does 
not pass title and is subject to cancellation by the Secretary since the 
execution of a deed had not been completed by delivery. United States 
v. Lane, 258 Fed. 520 (App. D. C. 1919). 

An order of the Secretary of the Interior approving an Indian agent's 
recommendation that restrictions on alienation be removed from an 
allotment to be eft'ective thirty days from date would become elfective 
on the thirtieth day after its date and the allottee is enabled to make 
a valid conveyance on that date. Lanham v. McKeel, 244 U. S. 582 

Section 9 seems to be just as comprehensive in the fol
lowing words : 

"That the death of any allottee of the Five Civilized 
Tribes shall operate to remove all restrictions upon the 
alienation of said allottee's land: Provided, That no con
veyance of any interest of any full-blood Indian heir in 
such land shall be valid unless approved by the court hav
ing jurisdiction of the settlement of the estate of said 
deceased allottee. * * *" 35 Stat. 315. 

It appears to us that the words "provided that no con
veyance of any interest of any full-blood Indian heir in 
such land" could hardly be more comprehensive. We 
think that the words "conveyance of any interest" is just 
as comprehensive and perhaps more so than the word 
"alienation," and yet a valid mortgage is often the :first 
step in a final alienation of land and even a foreclosure 
has reference back to the date of the mortgage and must 
follow the terms thereof. 

To give too limited or restricted a meaning to the word 
"conveyance" and yet a comprehensive meaning to the 
wor~ "alienation•: in the act, the result would be illogical, 
for It would reqmre, for the making of a deed by the full
blood Indian heir, an approval of the county court, but for 
the. execution of a mortgage upon his land, which might 
easily be effective to transfer his title, no such approval 
was necessary. This could not have been in the mind of 
Congress. It is not to be supposed that Congress inad
vertently or through oversight failed to take into consid
eration that the. Indian might wish to mortgage his land, 
for the mortgagmg of real estate is almost as old as our 
ass~1rances of title, so that, in our judgment, they either 
entirely overlooked this contingency, or they meant the 
wo~ds "~onveyance of ~ny interest" should include every 
written mstrument which might affect the title. It has 
been, and properly so we think, the design of the govern
ment as rapidly as they could with safety to permit the 
Indians to deal with and have charge of their property, . 
n.ot only for the benefit of the community, but for the dis
tmct benefit of .the Indians, by casting responsibility upon 
them, and we mterpret and understand this act of Con
gress as evidencing that disposition of the government. 
(P. 614.) 

The courts have also considered the remedial nature of this 
legislation in construing the- extent of its coverage. In holding 
that homesteads were within the purview of the General Allot
ment Act, Chief Justice Taft said: 81 

We find that the Indian Homestead Act of July 4, 1884, 
and the General Allotment Act of February 8 1887 with 
its various amendments, constitute part of a' singl~ sys
tem evidencing a continuous purpose on the part of the 
Congress. The statutes are in pari materia, and must be 
so construed. It cannot be supposed that Congress, in 
any part of this legislation, all of which is directed toward 
the benefit and protection of the Indians, as such, intended 
to exclude from the beneficent PQlicy which each Act evi
dences, an Indian claiming under the homestead act, even 
though the statute uses the term "allottee." If there were 
any doubt on the . question, the silence of Congress in the 
face of the long-continued practice of the Department of 
the Interior in construing statutes which refer only to 

· Indian "allottees," or Indian "allotments," as applicable 
also to Indians claiming under the homestead laws must 
be considered as "equivalent to consent to contin{le the 
practice until the power was revoked by some subsequent 
action by Congress." _ United States v. Midwest Oil Co., 
236 U. S. 459, 481. (Pp. 196-1.97.) 

B. TIMBER 

Section 406 of title 25 of the United States Code provides: 8~ 

The timber on any Indian allotment held under a trust 
or other patent containing restrictions on alienations may 
be sold by the allottee, with the consent of the Secretary 
of the Interior, and the proceeds thereof shall be paid to 

(1917). 
Also see Taylor v. Brown .• 147 U. S. 640 

64 Okla. 86, 166 Pac. 183 (1917). 

81 United States v. JacT;,son, 280 U. S. 183 (1930) ; also see Wiggan v. 
(1893); Nia:on v. Woqdcock, Oonolly, 163 U. S. 56 (1896). 

!10 1;!9 Okla. 251, 264 Pac. 611 (1~28). 
82 Derived from Act of June 25, 1910, ·sec. 8, 36 Stat. 855, 857. For 

regulations reg~rdin~ timber, see g5 C. F. ~- 61.1-61.29. 
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the allottee or disposed of for his benefit under regula
tions to. be prescribed by the Secretary of the Interior. 

The rights of an allottee to sell timber on his allotment with
out administrative approval had been determined by the Su
preme Court a few years before the enactment of this provision. 
The Court in the first case held that the restrictions on alienation 
did not preclude a sale by the allottee of timber of land which 
was capable of cultivation after the cutting of the timber. The 
Court said : 83 

* * * it hardly needs to be said that the allotments 
were intended to b~ of some use and benefit to the Indians. 
And, it will be observed, that on that use there is no re
straint whatever. A restraint, however, is deduced from 
the provision against alienation, the -supervision to which, 
it is asserted, the Indians are subject and the character of 
their title. It is contended that the right of the Indians 
is that of occupation only, and that the measure of power 
over the timber on their allotments is expressed in United 
States v. Oook, 19 Wall. 592. We do not regard that case 
as controlling. The ultimate conclusion of the court was 
determined by the limited right which the Indians had in 
the lands from which the timber there in controversy was 
cut. 

Certain parties of the Oneida Indians ceded to the 
United States ail the lands set apart to them, except a 
tract containing one hundred acres for each individual, 
or in all about 65,000 acres, which they resE!rved to them
selves, to be held as other Indian lands are . held. Some 
of the lands were held in severalty by individuals of the 
tribe with the consent of the tribe, but the timber sued 
for was cut by a small number of the tribe from a part 
of the reservation not occupied in severalty. It was held, 
citing Johnson v. Mcintosh, 8 Wheat. 574, that the right 
of the Indians in the land from which the logs were taken 
was that of occupancy only. Necessarily the timber when 
cut "became the property of the United States absolutely, 
discharged of any rights of the Indians therein." It was 
hence concluded "the cutting was waste, and, in accord
ance with well-settled principles, the owner of the fee 
may seize the timber cut, arrest it by replevin, or proceed 
in trover for its conversion." If such were the title in 
the case at bar, such would be the conclusions. But such 
is not the title. We need not, however, exactly define it. 
It is certainly more than a right of mere occupation. The 
restraint upon alienation must not be exaggerated. It 
does not of itself debase the right below a fee simple. 
S('hl11 v. OZark, 118 U. S. 250. The title is held by the 
United States, it is true, but it is held "in trust for indi
viduals and their heirs to whom the same were allotted." 
The considerations, therefore, which determined the deci
sion in United States v. Oook do not exist. The land is 
not the land of the United States, and the timber when 
cut did not become the property of the United States. 
And we cannot extend the restraint upon the alienation 
of the land to a restraint upon the sale of the timber con
sistently with a proper and beneficial use of the land by 
the Indians, a use which can in no way affect any interest 
of the United States. It was recognized in United States 
v Olarlc that "in theory, at least," that land might be 
"better and more valuable with the timber off thon with 
it on." Indeed, it may be said that arable land is of no use 
until the timber is off, and it was of arable land that the 
treaty contemplated the allotments would be made. We 
encounter difficulties and bafHling inquiries when we con
cede a cutting for clearing the land for cultivation, and 
deny it for other purpose. At what time shall we date 
the preparation for cultivation and make the right to sell 
the timber depend? Must the axe immediately precede 
the plow and do no more than keep out of its way? And 
if that close relation be not always maintained, may the 
purpose of an allottee be questioned and referred to some 
advantage other than the cultivation of the land, and his 
title or that of his vendee to the timber be denied? Nor 
does the argument which makes the occupation of the 
land a test of the title to the timber seem to us more 
adequate to justify the qualification of the Indians' rights. 

a United States v. Paifl,e Lumber Co., f06 U. ~- 46T (1907~. 

It is based upon the necessity of superintending the 
weakness of the Indians and protecting them from impo
sition. The argument proves too much. If the provision 
against alienation of the land be extended to timber cut 
for purposes other than the cultivation of the land it would 
extend to timber cut for the purpose of cultivation. What 
is there in the latter purpose to protect from imposition 
that there is not in the other? Shall we say such evil 
was contemplated and considered as counterbalanced by 
benefit? And what was the benefit? The allotments, as 
we have said, were to be of arable lands useless, may be, 
certainly improved by being clear of their timber, and 
yet, it is insisted, that this improvement may not be made, 
though it have the additional inducement of providing 
means for the support of the Indians and their families. 
We are unable to assent to this view. (Pp. 472-474.) 

The Supreme Court held in Starr v. Campbell 84 that where the 
allotment is all timber and nonarable land the restriction upon 
alienation extended to timber. The Court said: 

• The restriction upon alienation, however, it is con
tended, does not extend to the timber, and United States v. 
Paine Lumber Oo., 206 U. S. 467, is adduced as conclusive 
of this. We do not think so. There, as said by the 
Solicitor General, the land granted was arable, and could 
be of no use until the timber was cut; here the land granted 
is all timber land. And that the distinction is important 
to observe is illustrated by the allegations of the com
plaint. It is alleged that the value of the land, exclusive of 
the timber, is no more than $1,000; fifteen thousand dol
lars' worth of lumber has been cut from the land. The 
restraint upo-n alienation would be reduced to small 
consequence if it be confined to one-sixteenth of the value 
of the land and fifteen-sixteenths left to the unrestrained 
or unqualified disposition of the Indian. Such is not the 
legal effect of the patent. (P. 534.) 

C. EXCHANGE OF ALLO'ITED LANDS 

The Act of October 19, 1888,85 authorized the Secretary of 
the Interior in his discretion and when deemed for the best in
terest of the Indians to permit any Indian to whom a patent was 
issued for land on a reservation to surrender such patent and 
authorizes the Secretary to cancel such patent provided that the 
Indian shall make a lieu selection of other land and receive a 
patent for it under the General Allotment Act. This provision 
was interpreted by the Circuit Court of Appeals in United States 
v. Getzelman, as follows : 88 

The plain language of the statute indicates that it is 
intended to effect a change in allotments; that is, to ac
quire other and different land when that is deemed for 
the best interest of the Indians. And that conclusion finds 
support in the history of the act. It originated in the 

8' 208 u. s. 527 (1908). 
However, an Indian allottee under the General Allotment Act may 

I"Pmo•e and sell dead timbPr, standing or fallenA from his allotment. 
'L'he Attorney General said in 19 Op. A. G. 559 (18:J0) : 

The effect of the allotment and declaration of trust are to place 
the allottee in possession of the land allotted and give him a qualified 
ownership therein, and the extent to which the allottee is thus re
stricted as a proprietor remains now to be considered, insofar as neces
sary to ~mswer the questions submitted. 

(1) And first as to timber: In an opinion of Attorney-General Gar
land dated January 26, 1889, it was held to be waste for an allottee 
to cut timber standing, on his allotment for the direct purpose of 
selling it, by which I understand him to mean timber that is live and 
growing. The question before me. however. namely, whether the al
lottee has the right to sell and remove from his allotment dead timber, 

. standing or fallen, ·is essentially different from that passed upon by 
my predecessor, and as I have reached the conclusion that appropriat
ing and selling dead timber of any kind is not waste at common law: 
or by the law of Wisconsin. within the limits of which State the timber 
in question is situated, it is not necessary to reexamine the question 
whether an allot* is impeachable for waste. (P. 562.) 
In this opinion tbe Attorney General also held that an Indian cannot 

wntract for or permit the erection of mills on his allotment for the 
manufacture of lumber or other purposes. 

On construction of the 'vord "land'' in statutes restricting alienation, 
see Holmes v. United States, 53 F. 2d 960 (C. C. A. 10, 1931). 

85 Sec. 2, 25 Stat. 611, 25 U. S. C. 350. 
888!} F. 2d 531 (C.~- A. 10, 1937), cert. den. 302 U.S. 70~. 
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Department of the Interior. The Secretary wrote the 
President pro tempore of the Senate on June 7, 1888, 
transmitting a proposed draft of a resolution. The letter 
recited that four members of the Sisseton and Wahpeton 
Indians on the Lake Traverse Reservation, in South 
Dakota, who had obtained allotments under the General 
Allotment Act, desired to make changes because it had 
been discovered that in three of these cases the lands 
allotted were not the lands on which the allottees lived 
and had made improvements, and in the fourth case the 
land allotted was not desirable farm land; that steps had 
been taken to effect relinquishment and new allotments ; 
and that on further investigation it was found that no 
statutory authority existed for action of that kind. It 
was further stated that similar cases would likely arise on 
other reservations; and that for such reason the proposed 
resolution had been prepared and was transmitted with 
recommendation that it be passed. The proposed leg
islation was amended in form from a resolution to an 
act, and enacted into law. It thus clearly appears that 
the contemplated object, purpose, and function of the act 
is to enable an Indian allottee to whom a patent ~s been 
issued to make relinquishment and secure other and dif
ferent land in lieu thereof. It was never intended as 
a means through which an agreement of the kind outlined 
in the bill before us could be achie•ed. The relinquish
ment of the patent was not for the purpose of enabling 
John to acquire other and difrerent land more suited and 
better adapted to his uses and purposes. It was not in
tended to enable Mary to relinquish the remaining 80 
acres of her original allotment and acquire a new allot
ment for other and different land in lieu of it. The pur
pose was to enable John to convey 80 acres of his remain
ing land, to acquire a new patent for the other 80 acres 
which he already owned, and to receive the $625 from 
Chapman to be used in making improvements on his re
maining 80-acre tract ; and further to enable Ma]'y to 
part with the last 80 acres of her original allotment by 
conveying it to Chapman and at the same time to acquire 
80 acres of the land originally allotted to John. A trans
action of that kind fans well outside the intended scope, 
purpose, and function of the act permitting relinquishment 
and lieu allotments. In the absence of express authority 
granted by statute, the Secretary has no power to cancel 
a patent which has been regularly issued and delivered. 
See Ballinger v. United States ex rel. Frost, 216 U. S. 240, 
30 S. Ct. 338, 54 L. Ed. 464; U.nited States v. Dowden 
(C. C. A.) 220 F. 277. Measured by the doctrine announced 
in these cases, it is manifest that the Secretary was with
out power to cancel the patent for the purpose of accom
plishing the unauthorized end. (P. 535.) 

The restriction on alienation of allotted lands was held not 
to prohibit an allottee Indian from selling his improvements to 
the United States and selecting other lands so that the United 
States coul~ use the lands for irrigation purposes. The Supreme 
Court in Henkel v. United States 87 explained: 

The Circuit Court of Appeals in its decision laid em
phasis upon the case of Williams v. First National Bank, 
216 U. S. 582, in which this court recognized the right 
of one Indian to surrender and relinquish to another In
dian a preference right to an allotment of a tract of land. 
In that case it was held that one Indian might sell his 
improvements and holdings to another Indian for allot
ment, and lay his own on other land which he might find 
vacant, or which he might, in turn, purchase from an
other Indian, and the Circuit Court of Appeals held that, 
this being so, as a matter of course, and for stronger 
reasons, an Indian might relinquish his rights to the. 
United States, and that restrictions had been placed upon 
the power of the Indians to alienate their lands or convey 
their rights of possession only for their protection, and 
not for the purpose of restricting their right to deal with 
the United States or to relinquish their rights to the 
Government, citing Lykins v. McGrath, 184 U. S. 1139, 
and Jones v. Meehan, 175 U. S. 1. Without questioning 
the correctness of this reasoning, we think the purpose 
of the United States to acquire any property necessary for 

8l 237 U. S. 43, 51 (1915). 

the reclamation project embraced such transactions as 
the Secretary had in this case with the Indians, and the 
action which he took under the authority conferred by 
that act wholly justified all that was done in the premises. 

The effect of the Wheeler-Howard Act on the exchange of 
allotted lands has been the subject of many administrative 
rulings. 

On March 22, 1935,811 the Solicitor of the Department of the 
Interior discussed as follows these features. of the act: 

Section 1 of the act of June 18, 1934 ( 48 Stat. 984), 
declares that no land of any Indian reservation created 
or set apart by treaty or agreement with the Indians, act 
of Congress, Executive Order, purchase or otherwise, shall 
be allotted in severalty to any Indian. It may be argued 
with some force that an exchange of a tract of tribal 
land for an individual allotment of equal value does not 
come within the class of transactions which this section 
of the act was designed to prevent. In such case, the 
tribal land is not depleted. There is no new allotment 
as such-merely a change of an existing allotment. How
ever this may be, the authority to make an exchange of 
this sort appears to be conferred by section 4 of the act 
which, so far as material, reads: 

"Except as herein provided, no * * * exchange 
* * * of restricted Indian lands or of shares in 
the assets of any Indian tribe or corporation or
ganized hereunder, shall be made or approved: 
* * * Provided * * * That the Secretary of 
the Interior may authorize voluntary exchanges of 
lands of equal value and the voluntary exchange of 
shares of equal value whenever such exchange, in 

· his judgment, is expedient and beneficial for or com
patible with the proper consolidation of Indian lands 
and for the benefit of cooperative organizations." 

The exchanges authorized to be made under the fore
going section do not appear to be confined to lands in 
individual ownership. The main clause refers to "re
stricted Indian lands" and the proviso refers to "voluntary 
exchanges of lands of equal value." The terms so used 
are broad and when given their natural meaning they 
embrace both tribal ancl individually owned lands. As I 
view the section, therefore, it operates to prevent the 
exchange of a tract of unallotted land for a tract in 
individual ownership unless the lands are of equal value, 
the exchange is voluntary and is not inconsistent with the 
proper consolidation of Indian lands. * * * 

In a subsequent memorandum, dated February 3, 1937,89 the 
Solicitor further stated: 

Section 4, as I read it, authorizes exchanges of lands 
of equal value. The parties to the exchange may be two 
individual Indians, an Indian and a white man, an In
dian and an Indian tribe, or a white man and an Indian 
tribe. The requirement of equality of value is substan
tially complied with if the difference is so small that 
both parties are ready to disregard it. It is arguable that 
an exchange transaction involving a small cash payment 
to boot falls within the scope of section 4. I would 
suggest that 5 percent of the value of the land might be 
regarded as a safe margin within which the maxim, 
de minimis non curat lem, may operate. Where tracts of 
land are substantially unequal in value, an exchange 
transaction under section 4 is not authorized. However, 
where two parties wish to exchange tracts of land and 
are willing to put improvements on the less valuable tract 
to make it equal in value to the other tract, no objection 
can be raised to an exchange. The validity of this propo
sition is not affected by the question of which party 
makes the improvements, or whether the improved land 
goes to an Indian or a white man. In this situation no 
Indian loses any land, in point of value. The transaction 
is therefore consistent with the whole purpose of the 
Reorganization Act. In these cases the report from the 
field should show that the lands are of equal value and 
that the exchange is at least compatible with the proper 
consolidation of Indian lands. 

88 Memo. Sol. I. D., March 22, 1935. 
89 Memo. Sol. I. D., February 3, 1937. 
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Section 5 of the act, in my opinion, so far as it author
izes land exchang~s has an entirely different purpose 
from section 4. Under section 5 the two tracts of land 
may be either equal or unequal in value, but if they are 
unequal in value it must be the Indians rather than the 
whites involved in the tra:asaction who emerge from the 
transaction with an increased land value. Thus, an 
Indian may not convey $2,000 worth of land to a white 
man where the white man transfers to the Secretary for 
the Indian's use a tract of land worth only $500 and a cash 
payment to boot of $1,500. On the other hand, an Indian 
may transfer the lesser tract to a white man and make 
an additional payment of $1,500 in exchange for a transfer 
of the more valuable tract to the Secretary for the benefit 
of the Indian. The difference between the two cases is 
not technical or abstruse. In the one case the Indian is 
selling land; in the other case land is being bought for 
the Indian's benefit. The former is forbidden and the 
latter is authorized by the terms of the act. This dis
tinction, based on the major purpose of the act, should 
eliminate some of the confusion that appears in certain 
memoranda on this subject in the attached file. 

Where exchanges under section 5 affect only Indians it 
seems to me that the same principles should be applied. 
Ordinary commercial transactions in land between Indians 
are not within the purpose of section 5. It seems to me 
that a transaction under which an Indian surrenders land 
does not come within the true purpose of section 5 unless 
some special circumstances such as are mentioned in the 
land circular referred to above • are shown. I would 
suggest, therefore, that any recommendation for approval 
of a sale or surrender of Indian land under section 5 
should be based upon a finding supported by facts that the 
result of the transaction will be to bring more land into 
effective Indian use. 

• Indian Omce Land Circular No. 3162, June 30, 1936. 

Familiar cases in which such exchanges may advanta~ 
geously be made are cases involving the exchange of inher
ited interests, and cases involving the transfer of a more 
valuable tract of land by a nonresident Indian in exchange 
for a less valuable tract and a money payment by a 
resident Indian able to use the newly acquired land. 

Without attempting to analyze every possible transac
tion, I believe that such cases as the attached will be 
dealt with more expeditiously in the future if it is borne 
in mind that section 5 contemplates a land acquisition pro
gram: looking to general improvement in the land status 
of the Indians and that section 4 contemplates private 
transactions which do not interfere with that program. 

D. MORTGAGES 

Mortgages of restricted lands are also prohibited. The court 
in United States v. First Nat. Bank of Yakima, Wash. said: 90 

The ~rops growing upon an Indian allotment are a part 
of the land and are held in trust by the government the 
same as the allotment itself, at least until the crops are 
severed from the land. The use and occupancy of these 
lands by the Indians, together with the crops grown 
thereon, are a part of the means which the government has 
employed to carry out its policy of protection, and I am 
satisfied that a mortgage of any of these means by the 
Indian, without the consent of the government, is neces
sarily null and void. If the lien is valid, it carries with 
it all the incidents of a valid lien, including the right to 
appoint a receiver to take charge of and garner the 
crops, if necessary, and the right to send an officer upon 
the allotment armed with process to seize and sell the 
crops without the consent and even over the protest of the 
government and its agents. That this cannot be done does 
not, in my opinion, admit of question. (P. 332.) 

E. JUDGMENTS 

The Supreme Court in Mullen v. Simmons,91 in holding that 
r~stricted lands could not be encumbered by judgments entered 
against an allottee, whether based on tort or contract, said: 

&:l282 F ed. 330 (D. C. E. D. Wash., 1922). But see Miller v. McClain, 
249 u. s. 308, 311 (1919). 

81234 u. s. 192, 197- 199 (1914). 

The section referred to is as follows : "Lands allotted 
to members and freedmen shall not be affected or encum
bered by any deed, debt or obligation of any character 
contracted prior to the time at which said land may be 
alienated under this Act, nor shall said lands be sold 
except as herein provided." c. 1362, 32 Stat. 641, 642. 

The Supreme Court of Oklahoma in deciding that this 
provision did not apply distinguished between the obliga
tions resulting from an Indian's wrongful conduct and 
the obligations resulting from his contracts, saying, p. 
187, "A judgment in damages for tort is not a 'debt con
tracted'" within the contemplation of § 15. In other 
words, the court was of the view that the tort retained 
its identity, though merged in the judgment. However, 
we need not enter into the controversy of the cases and 
the books as to whether a judgment is a contract. Pass
ing such considerations, and regarding the policy of § 15 
and its language, we are unable to concur with the 
Supreme Court of Oklahoma. 

This court said, in Starr v. Long Jim, 227 U. S. 613, 
625, that the title to lands allotted to Indians was "re
tained by the United States for reasons of public policy, 
and in order to protect the Indians against their own 
improvidence." It was held, applying the principle, that 
a warranty deed made by Long Jim at a time when he 
did not have the power of alienation "was in the very 
teeth of the policy of the law, and could not operate as 
a conveyance, either by its primary force or by way of 
estoppel" after he had received a patent for the land. 

The principle was applied again in F1·ankUn v. Lynch, 
233 U. S. 269, and its strict character enforced against 
the deed of a white woman who acquired title in an 
Indian right. It is true, in these cases the act of the 
Indian was voluntary or contractual, and, it is contended, 
a different effect can be ascribed to the wrongs done by 
an Indian and that in reparation or retribution of them 
the state law may subject his inalienable lands-inalien
able by the National law-to alienation. The conse
quence of the contention repels its acceptance. Torts are 
of variable degree. In the present case that counted on 
reached, perhaps, the degree of a crime, but a tort may be 
a breach of a mere legal duty, a consequence of negligent 
conduct. The policy of the law is, as we have said, to 
protect the Indians against their improvidence, and im
providence may affect all of their acts, those of commis
sion and omission, contracts and torts. And we think 
§ 15 of the act of July 1, 1902, was purposely made broadly 
protective, broadly preclusive of alienation by any con
duct of the Indian, and not only its policy but its language 
distinguishes it from the statute passed on in Brun v. 
Mann, 151 Fed. Rep. 145. Its language is that "lands 
allotted * * * shall not be affected or encumbered by 
any deed, debt or obligation of any character contracted 
prior to the time at which" the lands may be alienated, 
"nor shall said lands be sold except" as in the act pro
vided. The prohibition then is that the lands shall not be 
"aff.ected * • * by any obligation of any character," 
and, as we have seen, an obligation may arise from a 
tort as well as from a contract, from a breach of duty or 
the violation of a right. Exchange Bank v. Ford, 7 Colo
rado, 314, 316. If this were not so, a prearranged tort 
and a judgment confessed would become an easy means 
of circumventing the policy of the law. 

F. CONDEMNATION 

Section 357 of title 25 of the United States Code, derived from 
the Act of March 3, 1901,02 provides: 

Lands allotted in severalty to Indians may be condemned 
for any public purpose under the laws of the State or 

------
92 31 Stat. 1058, 1084. The preceding provision of this sectlon relating 

to grants of rights-of-way for telephone and telegraph lines through 
Indian reservations are set forth under sec. 319 of title 25. Permission 
to state or local authorities for the opening of public highways through 
Indian reservations or lands allotted to Indians in severalty was author
ized by sec. 4 of this act, 25 U. S. C. 311. 

The United States is an indispensable party defendant in a condemna
tion proceeding brought by a state to acquire a right-of-way over lands 
which the United States owns and holds In trust for Indian allottees. 
Minnesota v. United, States, 305 U. S. 382 (1939). For regulations 
regarding condemnation of allotted lands, see 25 C. F. R. 256.71-256.74. 

.' 
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Territory where located in the same manner as land 
owned in fee may be condemned, and the money awarded 
as damages shall be paid to the allottee. 

Subsequent legislation concerning rights-of-way through In
dian reservations is found in the Act of February 28, 1902 °3 

and of May 27, 1908.94 The first-mentioned act authorized any 
railroad company to condemn a right-of-way through Indian 
lands, the second provided that no restriction upon alienation 
should be construed to prevent the exercise of the right of 
eminent domain in condemning rights-of-way for public purposes 
over allotted lands. 

G. REMOVAV5 OF RESTRICTIONS 96 

Restrictions on alienation of lands imposed by the allotment 
acts run with the land and are not personal to the allottee. 
Hence the removal of such restrictions as to an allotment by 
the Secretary in accordance with a statute does not operate to 
remove restrictions as to other tracts in which the Indian may 
be interested. In reaching this holding the Circuit Court of 
Appeals in Johnson v. United States said: 07 

Appellants rely also on that part of the act of February 
8, 1887, as the sixth section thereof is amended by the 
act of May 8, 1906 (34 Stat. 183 [Comp. St. § 4203]), 
reading: 

"Provided, that the Secretary of the Interior may, 
in his discretion, and he is hereby authorized, when
ever he shall be satisfied that any Indian allottee is 
competent and capable of managing his or her affair·s 
at any time to cause to be issued to such allottee a 
patent in fee simple, and thereafter all restrictions 
as to sale, incumbrance, or taxation of said land 
shall be removed * * *" 

and also on subsequent acts (35 Stat. 444; 36 Stat. 855; 
37 Stat. 678) which extend the power of the Secretary 
to determine the heirs of deceased allottees, and provide 
that, if he is satisfied of their ability to manage their 
own affairs, he may cause patents in fee simple to be issued 
to them for their inherited interest. The contention, as 
we understand it, is that, if the Secretary, acting under 
these statutes, removes the restriction as to any allotment 
or an inherited interest therein, such action on his part 
operates to remove restrictions on other tracts in which 
the Indian may be interested. But the effect of this 
contention is to make the restriction against alienation 
personal to the Indian, whereas the uniform ruling is 
that it attaches to and runs with the land. In U. S. v. 
Noble, 237 U. S. 74, it is said, at page 80, 35 Sup. Ct. 532, 
59 L. Ed. 844, that the restriction binds the land for the 

ea 32 Stat. 43. 
u' 35 Stat. 312 (Five .Civilized Tribes). 
95 The Supreme Court in the case of United States v. Bartlett, 235 

U. S. 72, 80 (1914), discussed a meaning of the word "removed": 

The real controversy is over the meaning of the word "removed." 

time stated. See, also, Bowlilng v. U. S., 233 U. S. 528, 
34 Sup. Ct. 659, 58 L. Ed. 1080; ld .. , 191 Fed. 19, 111 C. C. A. 
561; Goodrum v. Buffalo, 162 Fed. 817, 89 C. C. A. 525. 
Furthermore, the facts as we obtain them from the record 
do not show a removal of restrictions, as claimed, in 
behalf of any Indian other than those that have been 
heretofore named and whose conveyances we held to be 
valid under the act of June 21, 1900, as above stated. 
( Pp. 956-957.) 

H. RIGHTS OF CONVEYEES OF ALLOTTED LANDS 

Contracts involving allotted lands which are not yet freed 
from restrictions have been held void.98 Justice Holmes in the 
case of Sage v. Hampe 09 explained: 

* * * The purpose of the law still is to protect the 
Indian interest and a contract that tends to bring to bear 
improper influence upon the Secretary of the Interior and 
to induce attempts to mislead him as to what the welfare 
of the Indian requires are as contrary to the policy of the 
law as others that have been condemned by the courts. 
J(elly v. Harper, 7 Ind. Terr. 541. See Larso'n v. First 
National Bank, 62 Nebraska, 303, 308. 

Courts an·d administrators have consistently refused to order 
the restoration of considerc::.tion received by an Indian for a 
conveyance which violates such laws, despite the good faith of 
the party dealing with the Indian 100 and the bad faith of the 
Indian who intended to deceive the purchaser.1

<n 

In the case of Bartlett v. Olcla. Oil Co./02 the District Court 
stated: 

* * * The disabilities under which these wards of 
the government are placed as to the alienation of restricted 
lands is very similar to those attaching to minors with 
reference to their contracts, and in the latter case it is 
established that the acts and declarations of a minor 
during infancy cannot estop him from asserting the in
validity of his debts after he has attained his majority. 
Sims v. Everhardt, 102 U.S. 300, 26 L. Ed. 87. (P. 391.) 

The Supreme Court in the case of Heckman v. United States/03 

per Hughes, J., said: 

It is said that the allottees have received the considera
tion and should be made parties in order that equitable 

98 Allotted lands are declared not liable for debts contracted prior to 
the issuance of the final patent in fee therrfor. 25 U. S. C. 354, derived 
from Act of June 21, 1906, 34 Stat. 325, 327. And see Act of February 8, 
1887, sec. 5, 24 Stat. 388, 389, as amended, 25 U. S. C. 348. 

DO 235 u. S. 99, 105 (1914}. 
100 United States v. Walters, 17 F. 2d 116 (D. C. Minn. 1926), holding 

that a purchaser of land from an Indian allot1ee dming tJ:!e trust period 
is not entitled to return of the purchase money as a condition· to the 
cancellation of the deed at suit of the United States. In United States 
v. Brown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den. 270 U.S. 644 (1926), 
the court said that "Whether the disposition of this land was made in 
good faith or upon commendable considerations cannot be made to affect 
this decision, which iPvolves a public policy of far-reaching consrquences." 
(P. 568.) Also see Sage v. Hampe, 235 U. S. D9, 105 (1914), and Smith v. 
McCullouyll, 270 U. S. 456 (1926), rev'g 285 F ed. 698 (C. C. A. 8, 1922), 
invalidating leases negotiated for a forbidden term. 

The Circuit Court of Appeals in United States v. Raiche, 31 F. 2d 
624 (D. C. W. D. Wis. 1928) said: 

It is not questioned that it embraces! the action of Congress and 
of the Secretary of the Interior in abrogating or cancelling re
strictions in advance of the time fixed for their expiration, but it 
is insisted that it doPs not embrace their termination by thP lapse 
of time. In short. the contention is that the word is used in a 
sense which comprehends only an affirmative act, such as a 
rescission or revocation while the statutory period was still rnn
nfng. Although having support in some definitions of the word. 
the contention is, in our opinion, untenable. for other parts of The bona fides of the transaction was held to be bPside the 
the same act. as also other acts dealing with the same subject. point in United States v. Brown, 8 F. (2d) 564 (C. c. A. 8), in 
show that thE' word is employed in this legislation in a broad ·which it is said: "The bona fides of these conveyances is un-
Sf'nse plainly including a termination of the restrictions through important. Whetllef the disposition of this land was madE> in 
the expiration of the pr<'scribed period. This is illustrated -in §§ 4 good faith or upon commpndable considerations cannot be made 
and 5 of the act of 1908 and § 19 of the act of April 26, 1906, c. to affect this decision, which involves a public policy of far-
1876. 34 Stat. 137. 144. and is recognized in Choate v. Trapp, reaching consequences.'' 
224 U. S. 665, 673, where. in dealing with some of these allotmPnts, Indeed, it seems this mu!"t be the correct rule. t>lse the effective-
it was said that "restrictions on alienation were removed by ness of such restrictions would be readily frittered away. * * * 
lapse of time>." · (P. 627.} 

eo On the power of the Secretary of the Interior to remove and reimpose 101 !Jnited States v. Walters, 17 F. 2d 116 (D. C. Minn. 1fl26). 
restrictions, see Chapter 5, sec. 11. For regulations regarding issuance 102 218 Fed. 380 (D. c. E. D. Okla. 1914), afl''d sub nom. Okla. Oil Co. v. 
of patents in fee, see 25 C. F. R. 241.1-241.2. I Bm·tlett, 236 Fed. 488 (C. C. A. 8, 1916}. 

117 283 Fed. 954 (C. C. A. 8, 1922}. Accord: United States v. Estill, 62 103 224 U. S. 413 (1912), mod'g. an. d afl''g. in part United States v. 
J:l'. ~d 6~0 (C. C. A. 10, 1932?. Allen~ 179 Fed. 13 (C. C. A. 8, 1_910). . 
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restoration may be enforced. Where, however, convey
ance has been made in violation of the restrictions, it is 
plain that the return of the consideration cannot be re
garded as an essential prerequisite to a decree of cancela
tion. Otherwise, if the Indian grantor had squandered 
the money, he would lose the land which Congress in
tended he should hold, and the very incompetence and 
thriftlessness which were the occasion of the measures 
for his protection would render them of no avail. The 

effectiveness of the acts of Congress is not thus to be de
stroyed. The restrictions were set forth in public laws, 
and were matters of general knowledge. Those who dealt 
with the Indians contrary to these provisions are not 
entitled to insist that they should keep the land if the 
purchase price is ·not repaid and thus frustrate the policy 
of the statute. United States v. Trinidad OoaZ Oo., 137 
U. S. 160, 170, 171. (Pp. 446, 447.) 

SECTION 5. LEASING OF ALLOTTED LANDS 

We have elsewhere noted that by virtue of a general statutory 
prohibition against leasing of tribal lands dating from the Act 
of May 19, 1796/04 valid leases of tribal lands can be made only 
pursuant to specific statutes expressly authorizing such leases. 
Such is not the case with allotted lands. There is no general 
statutory prohibition against leasing of allotted lands. Limita
tions, if they exist, are to be found in the treaty or statute pre
scribing the tenure under which the allotment is to be held. 

No attempt will be made in these pages to analyze the various 
leasing provisions of statutes applicable to particular tribes.105 

The prohibition against leases contained in the General Allot
ment Act is found in section 5 100 of that act, which is embodied 
in the United States Code as section 348 of title 25, providi~g: 

* * * And if any conveyance shall be made of the 
land set apart and allotted as herein provided, or any 
contract made touching the same, before the expiration 
of the time above mentioned, such conveyance or contract 
shall be absolutely null and void. * * * 

This general provision has been modified by a series of statutes 
authorizing leases, subject to Interior Department control, in a 
variety of cases. Note has already been taken of the historical 
process, which began in 1891, of amending this provision con
tained in the General Allotment Act so as to permit leasing in a 
growing class of cases. These amendments authorizing the 

104 Sec. 12, 1 Stat. 469, 472. See Chapter 15, sec. 19. 
105 Acts applying to particular tribes include the following : 
Allotted lands on the Fort Belknap Reservation, susceptible of irriga

tion, may be leased for not to exceed ten years for sugar beets "and 
other crops in rotation" (Act of March 1, 1907, 34 Stat. 1015, 1034). · 

Allotted lands in the Shoshone Reservation may be leased for maximum 
terms of twenty years (Act of April 30, 1908, 35 Stat. 70, 97). 

Yakima Reservation allottees may lease unimproved allotted lands for 
agricultural purposes for a period of not more than ten years (Act of 
March 1, 1899, 30 Stat. 924, 941, and Act of May 31, 1900, 31 Stat. 
221, 246). ' 

The Secretary of the Interior may lease, for a maximum of ten years, 
the irrigable allotments of any Indian allottees of the former Uintah 
and Uncompahgre Reservation in Utah when the allottee is unable to 
cultivate the same or any portion (Act of April 30, 1908, 35 Stat. 70, 95). 

Competent Crow allottees may lease their own and their minor 
children's allotments for five years. Adult incompefent Crows may lease 
their own and their children's allotments with the approval of the agency · 
superintendent for terms up to five years. Lands of Crow minor 
orphans may be leased by their superintendent for the same term (Act 
of May 26, 1926, 44 Stat. 658). · 

Most of the foregoing acts place the leasing of Indian allotted lands 
under the superintendent of the reservations. Competent adult Crow 
Indians may execute farming and grazing leases without restraint of 
the Indian Service (Act of May 26, 1929, 44 Stat. 658). 

Allottees under the Quapaw Agency may lease lands for ·not to exceed 
three years for farming or grazing purposes or ten years for mining or 
business purposes (Act of June 7, 1897, 30 Stat. 62, 72). 

On Five Tribes leasing statutes, see Chapter 23, sec. 10. On Osage 
leasing statutes see ibi d., sec. 12D. 

100 Act of February 8, 1887, 24 Stat. 388, 389, amended Act of March 3, 
1901, sec. 9, 31 Stat. 1058, 1084. 

It has been held that an assignment by an Indian of royalties from 
a mining lease of restricted lands is void as constituting an assignment 
of part of his inalienable reversion. United Statet~ v. J(oore~ 284 Fed. 
8() (C. C. A. 8, 1922). 

leasing of a"notted lands vary in four major respects: (1) The 
purpose of the lease; (2) the term of the lease; (3) who is to 
make the lease; and ( 4) who is to approve the lease. 

A brief comment on each of these points is in order. 
(1) Leasing of restricted Indian allotments, without regard 

to the purpose of the lease, is authorized by section 4 of the Act 
of June 25, 1910/07 which authorizes the Secretary of the In
terior' to consent to the alienation of allotments "by deed, will, 
lease, or any other form of conveyance" in cases where, by the 
terms of special allotment laws or treaties, land is inalienable 
without the consent of the President. 

Other statutes in the field limit the leases which they authorize 
to those made for specific purposes such as "farming and graz
ing purposes" ;108 "irrigation farming" ;109 "farming purposes 
only"; no and "mining purposes". 1u 

(2) The statutes permitting the Secretary to lease certain 
heirship lands,l.1.2 to approve leases on lands the alienation of 
which originally required Presidential consent 113 and authorizing 

. mining leases on allotted lands u 4 contain no limitations as to 
the term of years for which the lease may be made. Other 
statutes limit the term to 5 115 or 10 years.116 

to7 36 Stat. 855, 856, 25 U. S. C. 403. 
Sec. 5 of this act (36 Stat. 855, 857) makes it unlawful and punish

able by fine and imprisonment "for any person to induce any Indian to 
execute any contract, deed, mortgage, or other instrument purporting 
to convey any land or any interest therein held by the United States in 
trust for such Indian, or to olfer any such contract, deed, mortgage, 
or other instrument for record in the office of any recorder of deeds." 

On administrative power of the Secretary over leasing, see Chapter 5, 
sec. 11E. When approval is secured, the lease is effective as of the date 
of execution. Hallam v. Commerce Mining and Royalty Co., 49 F. 2d 103 
(C. C. A. 10, 1931), aff'g 32 F. 2d 371 (D. C. N. D. Okla. 1929), cert. 
den. 284 U. S. 643 (1931). Also see Hampton v. Ewert, 22 F. 2d 81 
(C. C. A. 8, 1927), cert. den. 276 U. S. 623 (1928). 

108 Act of March 3, 1921, sec. 1, 41 Stat. 1225, 1232, 25 U. S. C. 393. 
On genera,! grazing regulations, see 25 C. F. R .. 71.1-71.26. On regula
tions for leasing of certain restricted allotted Indian lands for mining, 
sep 25 C. F. R. 189.1-189.32. 

109 Act of May 18, 1916, sec. 1, 39 Stat. 123, 128, 25 U. S. C. 394. 
110 Act of May 31, 1900, sec. 1, 31 Stat. 221, 229, 25 U. S. C. 395. 
111 Act _or' March 3, 1909, 35 Stat. 781, 783, 25 U. S. C. 396, amended 

by _Act of 1\:Iay 11, 1938, 52 Stat. 347, 25 U. S. C. 396A-396F. 
Leases of Indian . mineral lands frequently concern only certain speci

fied minerals. For ·example, when only oil is named in the lease, it is a 
wroqgful conversion to sell the gas issued from the well, except that such 
an oil lessee may use gas necessary to facilitate production upon the 
leased Iimd, such as to run compressors and to repressure his well. 
Utilities Production Corp. v. Carter Oil Co., 2 F. Supp. 81 (D. C. N. D. 
Okla. 1933). 

112 Act of July 8, 1940 (Pub. No. 732, 76th Cong.). 
113 Act of September 21, 1922, sec. 6, 42 Stat. 994, 995, 25 U. S. C. 392. 
·m .Act of March 3, 1909, 35 Stat. 781, 783, 25 U. S. C. 396. 
:il~ Act of June · 25, 1910, sec. 4, 36 Stat. 855, 856, 25 U. S. 403. 
1i 6 Act of May 18, 1916, sec. 1, 39 Stat. 123, 128, 25 U. s. c. 394. 
The policy behind this limitation of term bas , been considered in 

interpreting other statutes relating to leases of Indian lands. Thus 
the Circuit Court in United States v. Haddock, 21 F. 2d 165 (C. C. A. 8, 
1927) said: 

Whenever Congress has authorized Indian allottees to lease 
their lands witho"\)t the ap~roval of the Secretar;v- of the Jnt~rior 
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( 3) Most of the statutes provide specifically that the lease 
shall be made by the allottee or by the heirs to whom the allot
ment has descended.117 Other statutes lea.ve this to inference.u.s 
A statute authorizing leasing of lands in heirship status allows 
the local superintendent to execute leases under specified con
ditions.u9 

It has been administratively ruled that the statutory require
ment of execution by the allottee cannot be waived so as to 
authorize the execution of leases by the superintendent of the 
reserva tion.120 

it has limited .the period for which the leases can be made, and 
in order to protect the Indian allottees it bas been held tbe.t 
Congress Intended thereby to authorize the allottees to make 
leases in possession, and not in future or reversion, and such is 
the doctrine of the Noble Case. But as to leases where the ap· 
proval of the Secretary of the Interior is necessary to give validity 
thereto the reason for the rule fails. The allottee is protected 
by the requirement of departmental approval. The lease here 
was made and approved as provided by law. • • • (P. 167.) 

Also see Bunch v. Oole, 263 U. S. 250 (1923), and United States T. 
Noble, 237 U.S. 74 (1915), rev'g 197 Fed. 292 (C. C. A. 8, 1912). 

The broad outlines of administrative policy concerning the leasing of 
allotted lands are shown by many of the regulations. For instance, sec. 
171.1 of 25 C. F. R. provides "• • • leases should be made for the 
shortest term for which advantageous contracts can be secured with 
responsible parties." 

111 Act of March 3, 1921, sec. 1, 41 Stat. 1225, 1232, 25 U. S. C. 393 
(farming and grazing leases) ; Act of March 3, 1909, 35 Stat. 781, 783, 
25 U. S. C. 396 (mining leases). 

m Act of May 18, 1916, sec. 1, 39 Stat. 123, 128, 25 U. S. C. 394 
(leases of irrigable allotments) ; Act of May 31, 1900, sec. 1, 31 Stat. 
221, 229, 25 U. S. C. 395 (leases where allottee is incapacitated). 

110 The Act of July 8, 1940, Public, No. 732; 76th Cong., 3d sess., 
Drovides: 

That restricted allotments of deceased Indians may be leased, 
except for oil and gas mining purposes, by the superintendents 
of the reservation within which the lands are located (1) when 
the heirs or devisees of such decedents have not been determined 
and (2) when the heirs or devisees of the decedents have been 
determined. and such lands are not in use by any of the heirs 
and the heirs have not been able during a three-months' period 
to agree upon a lease by reason of the number of the heirs, their 
absence from tlle reservation. or for other cause, under such 
ruleR and regulations as the Secretary of the Interior may pre
scribe. The proceeds derived from such leases shall be credited 
to the estates or other accounts of the individuals entitled thereto 
in accordance with their respective interests. 

120 "This office has had occasion frequently to point out that the gen
eral rule for the 'leasing of Indian allotments is that the signatures of 
the Indian owner or owners must be obtained before approval can be 
given to a lease. In a memorandum dated October 28, 1937, the Solici
tor, in dealing with a similar factual situation, held that section 7 of 
the Leasing Regulations as revised by departmental circular of December 
18, 1936, while authorizing a substantial majority of the heirs of allotted 
land in heirship status to execute a lease thereof does not authorize 
an heir or heirs representing only a half interest in the land to do like
wise. It was pointed out that the Department was without legal power 
to approve a lease, where the owner, or the owners of a majority inter
est, were unable to agree to the lease, except in such special cases 
as infancy, mental disability, or pending heirship determinations. These 
exceptions are not to be broadened into unlimited administrative dis
cretion. The special circumstances where the Department may act with
out the consent of the Indian owner, or a majority interest, are those 
cases where there is no owner, or owners, legally capable of executing 
a valid lease of the land. They are not every case where Department 
officials may feel that some of the Indians are acting unwisely or 
capriciously, or to the detriment of the other Indians interested 1n the 
land. 

In the present case, one heir, Jennie Kills First, bas signed the lease. 
The other heir, Benjamin Kills First, refuses, however, to sign it. 
There is no legal authority, therefore, to take the action proposed in 
the letter. Neither heir holds such a substantial majority interest in 
the land as to enable him or her to bind the other. The Indian owners 
are known and are capable of executing a valid lease. Their motives 
in signing, or not signing, are not relevant at this point." (Memo. Sol. 
I. D. June 15, 1938.) 

Sec. 7 of the leasing regulations above referred to, embodied in 25 
C. F. R. 171.8, declares : 

When the heirs owning a substantial majority in interest are 
desirous of leasing their inherited trust or restricted lands, the 
Superintendent is authorized to approve such a lease provided 
the heirs holding a minority interest in the estate have been 
notified of the proposed leaae and have not objected to such a 

( 4) Several of the statutes specifically require the "approval" 
or "consent or approval" of the Secretary to a lease of allotted 
lands.1n 

Other statutes require approval "of the superintendent or other 
officer in charge of the reservation where the land is located." 122

-

Still other statutes leave it to the regulations of the Secretary 
to determine whether approval shall be by the Secretary, by the 
Commissioner, or by a local reservation official.= 

A lease made without the approval required by the statute or 
by regulations issued pursuant to such statute is generally con
sidered to be void.1:u There are, however, a number of unsettled 

lease. In case the heirs holding such minority interest have 
objected to the approval of a lease on such inheritedl lands, the 
Superintendent, if in his judgment owners of the majority inter
est are best served, may approve the lease, and in such case, the 
share of the rentals that would accrue thereunder to the owners 
of the minority interest shall be held in escrow by the Superin
tendent to be paid to such heirs upon their request or when and 
if they sign the lease. Such minority owners may, however, be 
permitted through partition or other arrangement with their co
heirs to make use of such part of the land as may be equivalent 
to their undivided interests in the whole, in which event the 
rentals otherwise due them and held In escrow shall be refunded 
to the .lessee. Approved leases executed by the heirs holding ft. 
majority interest shall be regarded as covering the entire acreage 
included in the lease and no refund of any portion of the rentals 
paid thereunder shall be made to the lessee save when by par
tition or other arrangement, heirs not parties to the lease have 
been permitted to use a portion of the land included in the 
lease. • • • (P. 268.) 

For a discussion of the lack of power of the Secretary, or the super
intendent on his behalf, to change the terms of a lease, see Holmes 
v. United States, 33 F. 2d 688 (C. C. A. 8, 1929), and United State& v. 
Sandstrom, 22 F. Supp. 190 (D. C. N. D. Okla. 1938). 

121 Act ot September 21, 1922, sec. 6, 42 Stat. 994, 995, 25 U. S. C. 
392. And see sec. 1C, supra. Also see Chapter 5, sec. 1E. For a discus
sion of early statutes giving the Secretary power to approve leases, see 
Miller v. McClain, 249 U. S. 308 (1919). 

122 Act of March 3, 1921, sec. 1, 41 Stat. 1225, 1232, 25 U. S. C. 393. 
123 Act of May 18, 1916, sec. 1, 39 Stat. 123, 128, 25 U. S. c. 894 

(leasing of irrigable land) ; Act of May 31, 1900, sec. 1, 31 Stat. 221, 
229, 25 U. S. C. 395 (leasing where allottee is incapacitated) ; Act of 
March 3, 1909, 35 Stat. 781, 783, 25 U. S. C. 396 (mining leases) ; Act 
of June 25, ·1910, sec. 4, 36 Stat. 855, 856, 2o U. S. C. 403 (leasing of 
trust allotments generally). 

By the Act of May 11, 1938, 52 Stat. 347, 25 U. S. C. 396e, the 
Secretary of the Interior may delegate his power of approval of mining 
leases to superintendents or other Indian Service officials. Previously 
it was held that the superintendent bad no power of approval of leases. 
See Oentral National Bank of Tulsa, Oklahoma, v. United States, 283 
Fed. 368 (C. C. A. 8, 1922). By statute, however, the superintendent 
for the Five Civilized Tribes could previously act for the Secretary in 
approving leases. See Act of May 27, 1908, sec. 2, 35 Stat. 312, in
terpreted in Holmes v. United States, 33 F. 2d 688 (C. C. A. 8, 1929). 
The superintendent for the Osage Tribe also possessed such power 
pursuant to the Act of June 28, 1906, sec. 7, 34 Stat. 539, 545, interpreted 
in United States v. Sandstrom, 22 F. Supp. 190 (D. C. N. D. Okla. 1938). 

The regulation which is specifically concerned with business leases 
provides: 

Whenever it is deemed advisable to lease allotted Indian land 
for business purposes, the Superintendent should report the facts 
object, terms, and conditions of the proposed lease to the Com: 
missioner of. Indian Affairs, who, if he deems it proper, may 
grant authonty therefor, and no lease of this nature should be 
made without such prior approval. (25 C. F. R. 171.10.) 

124 "* • • It thus appears that the leases under which the defend
ants claim the right to the possession of the lands allotted in severalty 
are wholly void, having been taken in direct violation of the provisions 
of the acts of congress under which the allotments in severalty were 
made; that the occupancy of the lands and the cultivation thereof by 
the defendants is wholly inconsistent with the purpose for which the 
lands were originally set apart as a reservation for the Indians, and 
with the object of the government in providing for allotments in 
severalty; that such occupancy is held contrary to the rules and regu
lations o;f the department of the interior, and is held, not for the 
benefit, protection, and advancement of the Indians, but for the benefit 
of the original lessees and their subtenants; that such occupancy of 
said lands by the defendants results in antagonizing the authority and 
control of the government over the Indians, and is clearly detrimental 
to their best interests, and materially interferes with the rules and 
regulations of the department charged with the duty of carrying out 
the treaty stipulations under which the land forming the reservations 
was set apart for the benefit and occupancy of the Indians. Having 
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questions as to the legal position of the parties under such an royalties are ordinarily payable to the superintendent on behalf 
illegal lease.1211 of the allottee.128 

Apart from the four matters above considered, as to which 
different leasing statutes vary, it remains to be said that all the 
statutes subject the leasing of allotments to regulations pre
scribed by the Secretary of the Interior. Such regulations re
quire the payment of filing fees 126 and the execution of a bond 
by the lessee.127 Rents, and, in the case of mineral leases, 

assumed the duty of securing the use and occupancy of these lands to 
the Indians, and being charged with the duty of enforcing the provisions 
of the acts of congress forbidding all alienations of the lands until the 
expiration of the period of 25 years after the allotment thereof, the 
government of the United States, through the executive branch thereof, 
has the right to invoke the aid of the courts, by mandatory injunction 
and other proper process, to compel parties wrongfully in possession 
of the lands held in trust by the United States for the Indians to yield 
the possession thereof, and to restrain such parties from endeavoring 
to obtain or retain the possession of these lands in violation of 
law. • • *" (United States v. Flournoy Live-Stock & Real-Estate 
Co., 69 Fed. 886, 894 (C. C. Neb. 1895) .) 

1 25 See with respect to the parallel situation under unauthorized 
leases of trihal land, Chapter 15, sec. 19. 

128 See 25 C. F. R. 183.7; also see 189.31 (mining leases). For statu
tory authority for such fees, see Act of February 14, 1920, 41 Stat. 408, 
415, as amended by Act of March 1, 1933, 47 Stat. 1417, 25 U. S. C. 413. 

1 27 See, e. g., 25 C. F. R. 183.15. 
Many statutory requirements are designed to insure the proper pay

ment of rents and royalties. 
The Act of May 11, 1938, 52 Stat. 347, 348, 25 U. S. C. 396c, re

quires lessees of restricted lands for mineral purposes, including oil 
and gas, to furnish surety bonds for the faithful performance of the 
terms of the leases. 

Lease forms are often prepared by the Department of the Interior. 
See Montana Eastern Ltd. v. United States, 95 F. 2d 897 (C. C. A. 9, 

Employees of the Office of Indian Affairs may not purchase 
any lease or have any interest therein, or have any interest 
in any corporation holding leases on Indian land.129 

In matters not covered by the statutes or by the regulations 
authorized thereunder the courts have applied familiar rules of 
law governing leases. Thus it has been held that a tenant is 
estopped from denying his landlord's title 130 and that this 
estoppel continues until the tenant yields title.131 But the land-· 
lord's title means the title which the landlord purported to have 
at the creation of the tenancy, and termination of such title 
afterwards may be shown.132 

1938). For a discussion of the power of the United States with re
spect to violations of leases on restricted lands, see Chapter 19, sec. 
2A(1). 

128 25 C. F. R. 186.12, 189.14. Circumstances under which allottees are 
permitted to make their own leases are defined in current regulations 
in these terms : 

Any adult allottees deemed by the Superintendent to have 
the requisite knowledge, experience, and business capacity may 
be permitted to negotiate their own leases and collect the rentals 
therefor. All such leases, however, must be approved by the 
Superintendent. This privilege should be granted in writing, 
and with some liberality, and be subject to revocation at any 
time the allotte proves himself unworthy of it by wasteful expend
iture of the money. Indians of this class may also be per
mitted to negotiate leases on the land of their minor children, but 
not to collect the rentals, which shall be paid to the Superin
tendent for deposit to the minors' credit as individual Indian 
money. Such leases must be approved by the Superintendent. 
(25 C. F. R. 171.4.) . 

129 Act of June 30, 1834, 4 Stat. 735, 738; 25 U. S. C. 68. See Chapter 
2, sec. 3B, fn. 335. 

1ao Eagle-Picher Lead Co. v. Fullerton, 28 F. 2d 472 (C. C. A. 8, 1928). 
1 81 Sittel v. Wright, 122 Fed. 434 (C. C. A. 8, 1903). 
182 Eagle-Picher Lead Co. v. Fullerton, supra. 

SECTION 6. DESCENT AND DISTRIBUTION OF ALLOTTED LANDS 133 

No feature of the allotment system has provoked more criti
cism than the "heirship problem" and it is against the· back
ground of this problem that existing law must be reviewed. 

It is doubtful if the serious nature of this problem was 
appreciated at the time the allotment acts were passed. 
Because of this feature of the allotment system the land 
of the Indians is rapidly passing into the hands of the 
whites, and a generation of landless, almost penniless, 
unadjusted Indians is coming on. What happens is this: 
The Indian to whom the land was allotted dies leaving 
seYeral heirs. Actual division of the land among them 
is impracticable. The estate is either leased or sold to 
whites and the proceeds are divided among the heirs and 
are used for living expenses. So long as one member of 
the family of heirs has land the family is not landless 
or homeless, but as time goes on the last of the original 
allottees will die and the public will have the landless, 
unadjusted Indians on its hands.m 

The problem of the landless younger generations on those 
reservations which were earliest allotted was the chief problem 
leading to the termination of the allotment system.135 In place 
of alienable title·s, the tendency today is to grant, out of tribal 
lands, "assignments" of land which are to be used by the "as
signee" and which revert to the tribe for reassignment when no 
longer so used. This development has occurred on reservations 
which still retain sufficient areas of unallotted land. As for 
the other areas, any development along these lines depends upon 
(a) federal acquisition of land for the tribe, under section 5 

183 Questions of administrative power in this field are dealt with in 
Chapter 5, sec. llC. Questions of jurisdiction are considered in Chapter 
19, sec. 5. 

184 Meriam, The Problem of Indian Administration (1928), p. 40. 
135 See sec. 1D, aupra. 

of the Wheeler-Howard Act 136 or restoration of ceded lands, 
under section 3 ; 131 or (b) the acquisition of land by a tribe, 
through exchange of allotments for assignments, or through land 
purchase or through other legal means.138 

. Meanwhile, on the allotted reservations, the complexities of 
the "heirship" problem increase in geometric progression. 

The problem of land is still the greatest unsolved 
problem of Indian administration. The condition of 
allotted lands in heirship status grows more complicated 
each year. Commissioner Collier supplied the House 
Appropriations Committee a year ago with examples 
showing probate and administrative expenditures upon 
heirship lands totaling costs seventy times the value of 
the land; and under existing law these costs are destined 
to increase indefinitely. Responsibility lies with Con
gress an(:l the administration to work out a practical solu
tion to this problem, either in terms of corporate ownership 
of lands, or through some modification of the existing 
inheritance system. ( P. 34.) 139 

The chief reasons for this complexity appear to be: (1) The 
Indian allottee does not ordinarily have ready cash or credit 
facilities for the settlement of estates where physical partition 
is not practicable.140 

(2) The Indian allottee frequently does not consider land in 
a commercial aspect, and in many cases he could not get as much 
cash income from the land as a non-Indian, and therefore cannot 
outbid non-Indian purchasers of heirship lands/41 

188 See Chapter 15, sec. 8. 
1a1 See Chapter 15, sec. 7. 
138 See Chapter 15, sec. 8. 
139 Abeita et aZ., The New Day for the Indians (1938). 
140 See quotation from Meriam, aupra. 
:u1 See sec. lC, aupra. 



230 INDIVIDUAL RIGHTS IN REAL PROPERTY 

(3) It may be that Indian family relations are more com
plicated than the family relations of non-Indians in rural areas, 
although there do not appear to be any authoritative figures on 
this point. 

( 4) The Indian population, on most allotted !eservations, 
is without channels by which members of families too large for 
the family homestead and too poor to increase it move oft to 
other rural or urban areas. The application to the allotted 
Indians of state inheritance laws adapted to a more fluid popu
lation and economy has therefore had striking and largely un
foreseen results. 

(5) Under existing law the cost of administration is borne 
by the Federal Government rather than by the individual Indians 
concerned in the estate. There is thus no economic incentive on 
the part of the Indians concerned to simplify the status of 
heirship lands. 

A. INTESTACY 

In the absence of statute, heirs to an allotment are determined 
in accordance with tribal custom.142 

The General Allotment Act, like several special allotment 
acts, modifies this rule and substitutes state law as a standard 
for the determination of heirs. The most important consequence 
of this shift has been the multiplication of the number of hej;rs 
and the subdivision of interests in "dead allotments." 

This result is achieved by section 5 of the General Allotment 
Act,143 which prescribes that the patent issued to each allottee 
under the General Allotment Act shall 

* * * declare that the United States does and will hold 
the land thus allotted, for the period of twenty-five years, 
in trust for the sole use and benefit of the Indian to whom 
such allotment shall have been made, or, in case of his 
decease, of his heirs according to the laws of the State 
or Territory where such land is located * * *. 

Where an Indian to whom an allotment of land has been made 
dies before the expiration of the trust period and before the 
issuance of a fee simple patent without having made a will 
disposing of said allotment the Secretary of the Interior may, 
under rules prescribed by him and upon notice and hearing, 
determine the heirs; his decision is final and conclusive.:14

'
4 The 

statute 145 granting him this right further provides: 
(1) If the Secretary finds the heirs competent to manage 

their own affairs he may issue a patent in fee to them for the 

The foregoing provision, though phrased to apply to trust 
allotments, has been held by the Supreme Court to be applicable 
to restricted allotments in fee as welJ.l'6 

The power of Congress to enact this statute and the power 
of the Secretary thereunder have been elsewhere treated.147 

• 

The Act of June 18, 1934, has not affected the mode of intestate 
descent of allotted lands. 

Certain of the regulations pertaining to the determination of 
heirs define the manner in which the Secretary determines 
heirS.148 Eight examiners of inheritance are appointed, one for 
each probate district in the Indian country.149 It is made the 
duty of the superintendent in charge of any allotted reservation, 
as soon as he is informed of the death of an allottee or an Indian 
possessed of trust property within the jurisdiction, to cause to 
be prepared an inventory showing in detail the estate of the 
decedent and also a certificate of appraisement thereof and 
statement as to reimbursable claims.150 

Notice of hearing is provided for by the requirement that the 
examiner of inheritance shall post, for 20 days in five or more 
conspicuous places on the reservation or in the vicinity of the 
place of hearing, notices of the time and place at which he will 
take testimony to determine the legal heirs of the deceased 
Indian, calling upon all persons interested to attend the hear
ing.151 Copies of the notice are usually served personally on all 
persons who the superintendent believes are probable heirs or 
creditors of the deceased.152 A further requirement is made of 
the examiner that he inspect carefully the allotment, census, 
and annuity rolls, and any other records on ~ile at the agency, 
and obtain all other information which may enable him to make 
a prima facie list of the heirs of such deceased Indian.163 

Minors in interest must be represented at the hearings by a 
natural guardian or by a guardian ad litem appointed by the 
examiner.1u 

Parties interested in any probate case before an examiner of 
inheritance may appear by atto01ey.155 Attorneys appearing be
fore the examiner of inheritance, the Indian Office, or the 
Department of the Interior, must have a power of attorney from 
their respective clients and must be licensed attorneys, admitted 
to practice.156 Written arguments or briefs may be presented.157 

All claimants are required to be summoned to appear and 
testify at the hearings. There must be present at least two 
disinterested witnesses, who are acquainted with and have direct 
knowledge of the family history of the decedent.158 In case the 

allotment. decedent is a minor, unmarried and without issue, and the heirs 
(2) If he finds partition to be to the advantage of the heirs, are members of the immediate families of the decedent, the ex

he may, on petition of the competent heirs, issue patents in fee 
to them for their shares. 

(3) If he finds one or more of them incompetent, he may cause 
the land to be sold, under certain rules of sale. 

( 4) The shares of the proceeds of the sale due the competent 
Indians are to be paid to them. 

( 5) The shares due the incompetent ones are to be held in 
trust for their use during the trust period. 

(6) The purchaser of the land receives a patent in fee. 

14~ See Chapter 7, sec. 6; Chapter 10, sec. 10. 
143 Act of February 8, 1887, 24 Stat. 388, 389, amended Act March 3, 

1901, sec. 9, 31 Stat. 1058, 1085, 25 U. S. C. 348. 
1" In Oha8e v. United States, 272 Fed. 684 (C. C. A. 8, 1921), the court 

held that the determination by the Secretary of the Interior that a 
certain person was the heir of a deceased Omaha allottee who as such 
had a life estate in the allotment under the Nebraska laws was conclusive. 
The same principle was followed in Lane v. United States ez rel. Micka
diet, 241 U. S. 201 (1916), wherein it was further held that even after 
determining the heirs the Secretary may reopen his decision at any 
time during the trust period. 

141> Act of June 25, 1910, sec. 1, 36 Stat. 855 ; Act of March 3, 1928, 
45 Stat. 161 ; Act of April 30, 1934, 48 Stat. 647 ; 25 U. S. C. 372. 

166 United States v. Bowling, 256 U. S. 484 (1921). 
147 See Chapter 5, sees. 5C, 11C. 
148 The procedure in Indian probate cases Is discussed in Monograph 

No. 20, Attorney General's Committee on Administrative Procedure 
(1940). 

1411 25 C. F. R. 81.1, 81.2, 81.3. 
150 25 C. F. R. 81.5. The superintendent also notifies the examiner for 

1.he district a~d the Probate Division of the Office of Indian Affairs of 
the demise of an Indian with restricted property. When an Indian of 
any allotted reservation dies leaving only personal property or cash of 
a value less than $250, the superintendent of the reservation where the 
property is found is authorized to assemble the apparent heirs and hold 
an informal hearing, with a view to the proper distribution thereof. In 
the disposition of such funds, the superintendent is authorized to pay 
funeral charges and expenses of last illness and any just claims for 
necessaries furnished decedent. 25 C. F. R. 81.23 (1940). 

m 25 C. F. R. 81.6. Also see 81.10-81.11. 
152 The rules also permit service by mail. 25 C. F. R. 81.8. 
111-125 C. F. R. 81.7. 
1~ 25 C. F. R. 81.12. 
155 25 C. F. R. 81.15. Attorneys appear very rarely. 
1W 25 c. F. R. 81.17. 
157 25 C. F. R. 81.18. 
118 25 C. F. R. 81.19-81.21. 
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aminer may, in his discretion, dispense with the presence of 
disinterested witnesses, provided the testimony of the interested 
witnesses is corroborated by the records of the Departmene~9 

When, subsequent to the determination of heirs by the Depart
ment, property is found which is not included in the examiner's 
report, this fact must be brought to the attention of the Commis
sioner, together with an appraisal thereof. The superintendent 
will then be instructed to include this property in the original 
findings with instructions as to any additional fee to be charged. 
However, where newly discovered property takes a different 
line of descent from that shown by the original findings, a re
determination relative thereto must be ordered and had.160 

The Solicitor for the Department of the Interior, discussing 
the authority of the Secretary of the Interior relative to claims 
against estates of deceased Indians, declared: 161 

The Secretary of the Interior is authorized to probate 
Indian estates under the Acts of June 25, 1910 (36 Stat. 
855), and February 14, 1913 (37 Stat. 678). No specific 
authority is indicated in these acts relative to the allow
ance or disallowance of claims against the estate. As an 
iucident to the power granted, however, ever since the 
passage of the acts mentioned, the Secretary of the In
terior has passed on claims based on indebtedness ipcurred 
by the decedent during his lifetime, and on expense of 
last illness and funeral charges. While the allotted lands 
of the Indian are not subject to the liens of indebtedness 
incurred whlJe the title is held in trust for the Indian 
(Section 354, Title 25, U.S. Code), the right of the Secre
tary administratively to allow and settle indebtedness 
against the Indian decedent has never been seriously 
questioned. 

The priority accorded claims of the United States by 
virtue of 31 U. S. C. 191, does not apply to the estates of 
deceased Indians. No administrator or executor is ap
pointed in these Indian estates, and claims against them 
are not such liens as may be enforced through the sale 
of the restricted lands involved. Allowed claims are paid 
from the accruals to the land or from such cash as may 
be available at the time of death of the decedent 

Priority is however given to claims of the United States 
against estates of deceased Indians, administratively. 
There are some qualifications which are covered by De
partmental Regulations. 

* * * * * 
Except when the expenditures above mentioned [med-

ical and funeral] affect the order of priority this Depart
ment allows claims administratively as follows: 

1. The probate fee (25 U. S. C. 377; 25 C. F. R. 
81.40). 

2. Funeral bills and expense of last illness in rea
sonable amount (25 C. F. R. 221.9 and 81.46). 

3. Claims of the United States. 
4. General creditors (25 C. F. R. 81.44, 81.46). 

Any aggrieved person claiming an interest in the trust or re
stricted property of an Indian, who has received notice of the 

1w 25 C. F. R . 81.20. According to the Court of Appeals of the District 
of Columbia in Nirnroa v. Janaron, 24 F. 2d 613 (App. D. C. 1928) : 

The duty of the examiner is clearly defined under the regulations. 
which require a complete investigation of the mental capacity of 
the testator at the time of the making of the will, anu of the 
influences to which she may have been subjected at the time, as 
well as the ascertainment of the legal heirs to her estate. He was 
required likewise to give a full and complete hearing to all parties 
interested, * * *. (P. 616.) 

The report of the examiner of inheritance, which contains a proposed 
order for the determination of heirs, is reviewed by the Probate Division 
of the Office of Indian Affairs and the Office of the Solicitor, and is then 
submitted to the Secretary of the Interior for approval. While the 
Probate Division is nominally a branch of the Office of Indian Affairs, 
it is also subject to the supervision of the Solicitor by virtue of a depart
mental ord~r which placed all attorneys under the administrative juris
diction of the Solicitor. Personnel Order No. 3396 of June 30, 1934, 
supplementing Order No. 639, issued June 9, 1933. 

1G0 25 c. F. R 81.22. 
161 Letter Sol. . D. to Sol. of Dept. of Agr., June 20, 1940. 

hearing to determine heirs or consideration of a will, or who 
was present at the hearing, may file a motion for rehearing 
within 60 days from the date of notice on him of the determina
tion of heil-:s or action on a will, or within such shorter period 
of time as. the Secretary of the Interior may determine to be 
appropriate in any particular cas·e. A motion so filed operates 
as a supersedeas until otherwise directed by the Secretary of 
the Interior. 

Any such motion must state concisely and specifically the 
grounds upon which the motion for rehearing is based and be 
accompanied by brief and argument in support thereof. 

If proper grounds are not shown, the rehearing will be denied. 
If upon examination grounds sufficient for rehearing are shown, 
a rehearing will be granted and the moving party will be notified 
that he will be allowed 15 days from the receipt of notice within 
which to serve a copy of this motion, together with all argument 
in support thereof, on the opposite party or parties, who will 
be allowed 30 days thereafter in which to file and serve answer, 
brief, and argument. Thereafter, the case will be again con
sidered and appropriate action taken, which. may consist either 
in adhering to the former decision or modifying or vacating 
same, or the making of any further or other order deemed 
warranted.162 

No case will be reopened at the petition of any person whore
ceived notice of the hearing or who was present at such hearing, 
and received notice of the final decision, except as provided in 
§ 81.34. Any other aggrieved person, claiming an interest in the 
estate, may apply for reopening of the case by petition, in writing, 
addressed to the Secretary of the Interior, to be submitted 
through the Commissioner of Indian Affairs. All such petitions 
must set forth fully the alleged grounds for reopening, and when 

· such petitions are based on alleged errors of fact are to be ac
companied by affi.da vits or other supporting evidence. On re
ceipt of such petition, the Commissioner of Indian Affairs, if 
he deems it essential, will give the previously determined heirs 
an opportunity to present such showing in the matter as they 
may care to offer. Thereafter, the petition together with the 
record in the case will be submitted to the Secretary of the 
Interior with such recommendation in the premises as the Com
missioner of Indian Affairs may deem appropriate. Aside from 
filing the papers specifically referred to, no further proceedings 
by the respective parties are required prior to a determination 
by the Secretary of the question whether a reopening will be 
granted or not. 

Petitions for reopening will not be considered when 10 years 
or longer have elapsed since the heirs were previously deter
mined nor in those cases in which the estate of the decedent or 
any considerable part thereof has been disposed of under the 
previous finding of heirs. Claims for expenses, attorneys' fees, 
etc., in connection with petitions for reopening will not be con
sidered or recognized prior to a determination of the question 
whether or not a reopening is to be had, and neither the estate 
of the decendent nor the determined heirs thereto will be subject 
to any expense incurred prior to allowance by the Secretary 
of a reopening of the case.163 

B. TESTAMENTARY DISPOSITION 

Statutory provision has been made for the disposal by will of 
allotments held under trust.164 This provision, as it appears in 

162 25 C. F. R. 81.34. 
1aa 25 C. F. R. 81.35. 
164 Acts of June 25, 1910, 36 Stat. 855, 856, and February 14, 1913, 

37 Stat. 678, 25 U. S. C. 373. 
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the United States Code/65 permits the disposal by will of inter
ests in allotments (as well as other property) held under trust 
by anyone having such an interest who is at least 21 years old. 
The will is to be executed in accordance with regulations pre
scribed by the Secretary of the Interior and each will must be 
approved by him. If after · an Indian's decease the will is 
disapproved, the allotment descends according to the law of the 
state wherein it is located.186 

Approval of a will and death of the testator do not auto
matically terminate the trust. The Secretary may cause the 
lands to be sold and the proceeds to be held for the legatees or 
devisees and used for their benefit. 

In the case of Blanset v. Cardin/61 the Supreme Court was of 
the opinion that this provision was exclJ].sive and that state 
statutes regarding devises of property have no effect upon allot
ments held in trust. Thus it held that the death of an allottee 
who had made a will did not terminate the restrictions 168 and 
subject the land to the Oklahoma law of wills, under which · a 
wife could not devise more than two-thirds of her property 
away from her husband. 

The power of the Secretary in connection with the approval 
or disapproval of wills is broad enough to enable him to deter
mine whether he has mistakenly approved a will and whether 
the hearing before the examiner has been conducted in accord
ance with statute and regulations even after more than a year 
bas elapsed since the death of the allottee.189 

The authority of the Secretary of the Interior is limited to 
approval or disapproval of an Indian will, and he is without 
authority to change the provisions of the will by making a dif
ferent provision than that provided by the testator.170 

165 "Any persons of the age of twenty-one years having any right, title,. 
or interest in any allotment held under trust or other patent contain
ing restrictions on alienation or individual Indian moneys or other 
property held in trust by the United States shall have the right prior 
to the expiration of the trust or restrictive period, and before the issu
ance of a fee simple patent or the removal of restrictions, to dispose of 
such property by will, in accordance with regulations to be prescribed 
by the Secretary of the Interior: Provided, however, That no will RO 

executed shall be valid or have any force or effect unless and until it 
shall have been approved by the Secretary of the Interior : Provided 
fttrther, That the Secretary of the Interior may approve or disapprove 
the will either before or after the death of the testator, and in case 
where a will has been approved and it is subsequently discovered that 
there has been fraud in connection with the execution or procurement 
of the will the Secretary of the Interior is authorized within one year 
after the death of the testator to cancel the approval of the will, and 
the property of the testator shall thereupon descend or be distributed 
in accordance with the laws of the State wherein the property is located : 
Pt·ovided further, That the approval of the will and the death of the 
testator shall not operate to terminate the trust or restrictive period, 
but the Secretary of the Interior may, in his discretion, cause the lands 
to be sold and the money derived therefrom, or so much thereof as 
may be necessary, used for the benefit of the heir or heirs entitled thereto, 
remove the restrictions, or cause patent in fee to be issued to the devisee 
or devisees, and pay the moneys to the legatee or legatees either in 
whole or in part from time to time as be may deem advisable, or use 
it for their benefit: Provided also, That this and the preceding section 
shall not apply to the Five Civilized Tribes or the Osage Indians." (25 
u. s. c. 373.) 

1oo See subsection A, supra. Also see Chapter 7, sec. 6. 
187 256 u. s. 319 ( 1921). 
168 Where, on the other band, an Indian died testate prior to the enact

ment of June 25, 1910, 36 Stat. 855, his will made under an authorizing 
statute which was silent as to its eft'ect upon the removal by will of 
restrictions made upon approval by the President serves to remove such 
restrictions. Op. Sol. I. D., M.27700, August 3, 1934. See La Motte 
v. United. States, 254 U. S. 570 (1921). 

100 Nirnrod v. Jandron, 24 F. 2d 613 (App. D. C. 1928). 
17o In the case of In Re Wah-shah-she-Me-tsa-he's Estate, 111 Okla. 177, 

239 Pac. 177 (1925), the Supreme Court of Oklahoma, speaking with 
reference to the probating of a will of an Osage Indian which bad 
been approved by the Secretary of the Interior as provided by law, said: 

If the will is void far any reason the husband would take 
under the provisions of section 11301, C. S. 1921, but so long 

But after the will bas been approved, the parties interested 
in the estate may agree upon a different disposition of property, 
subject, of course, to the approval of the Secretary of the 
Interior. 

Certain of the federal regulations pertaining to the approval 
of wills illuminate the meaning of the statutory provisions above 
quoted. It is provided 171 that the will of any Indian who may 
make such an instrument shall be filed with the superintendent 
and that the officials of the Indian Office shall aid and assist 
the Indian as far as possible in the drawing of the instrument 
so that it will clearly and unequivocally express his wishes and 
intentions. Statements preferably under oath by the person 
drawing the will and the witnesses thereto that the testator 
was mentally competent and that there was no evidence of fraud, 
duress, or undue influence in connection therewith should be 
attached to the instrument. Where such evidence exists, a 
detailed statement should accompany the will setting forth the 
nature and extent thereof. 

Other important regulations as they appear in title 25 of the 
Code of Federal Regulations are noted in the following summary : 

Section 81.53 requires the examiner, Superintendent, or 
other officer to make a specific recommendation as to 
whether the will of a deceased Indian should be approved 
by tLe Secretary, based upon a full inquiry into his mental 
competency; "the circumstances attending the execution 
of the will; the influences which induced its execution." 
In the event that the distribution is contrary to the laws of 
the State in which the testator resides, the examiner is 
required to seek the best available evidence as to the 
reasons for such action, including the affidavit of the 
testa.tor, if living. He must also investigate the compe
tency of all devisees and legatees to manage their affairs 
and note if any beneficiary is a person not of Indian blood. 

Section 81.54 provides that "No will executed in con
formity with the Act of February 14, 1913 (37 Stat. 678; 
25 U. S. C. 373), shall be valid or have any force or effect 
so far as it relates to property under the control of the 
United States, unless and until it shall have been ap
proved by the Secretary of the Interior, who may approve 
or disapproye the will after a due and proper hearing to 
determine the heirs to the estate of the testator or testa
trix shall haYe been held, required notice of such hear
ing first having been given to all persons interested, in
cluding the presumptive legal heirs, so far as they may be 
ascertained, and at which hearing the circumstances at
tendant upon the execution of said will shall have been 
fully shown by proper and credible testimony, and after 
the legal heir or heirs have had ample opportunity to object 
to the will and its approval. * * *" 

Section 81.55 provides that no action on wills will be 
taken until after the death of the testator, except that 
during the life of the testator the Office of Indian Affairs 
shall pass on the form of the will. . 

Section 81.56 provides that in the absence of a contest, 
the examiner may secure affidavits of attesting witnesses 
to the will, in lieu of their personal appearance at the 
hearing. 

Under section 4 of the Act of June 18, 1934,172 an Indian's real 
property and shares in a tribal corporation may be devised only 
to his heirs, to members of the tribe having jurisdiction over 
the property, or to the tribe itself. In a recent opinion, the 
Solicitor of the Department of the Interior was called upon to 
construe this section. His opinion throws considerable light 
upon the limitation placed by that act upon a testator: 173 

My opinion has been requested upon the proper con
struction of section 4 of the Wheeler-Howard Act ( 48 

as the will stands the disposition of the property made by its 
terms must also stand, as the court cannot make a new will nor 
direct a different division of the property from that made by 
the testatrix with the approval of the Secretary of the Interior. 
(P. 179.) 

171 25 C. F. R. 81.50. 
172 48 Stat. 984, 985, 25 U. S. C. 464. See 25 C. F. R. 81.58. 
173 Op. Sol. I. D., M.27776, August 17, 1934 ; 54 I. D. 584. 
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Stat. 984, 985) in so far as this section limits the class 
of persons to whom an Indian may devise restricted lands. 

The relevant language of this section declares: 
Except as herein provided, no sale, devise, gift, ex

change, or other transfer of restricted Indian lands 
or of shares in the assets of any Indian tribe, or cor
poration organized hereunder, shall be made or ap
proved: Provided, however, That such lands or in
terests may, with the approval of the Secretary of 
the Interior, be sold, devised, or otherwise transferred 
to the Indian tribe in which the lands or shares are 
located or from which the shares were derived or to a 
successor corporation; and in all instances such lands 
or interests shall descend or be devised, in accordance 
with the then existing laws of the State, or Federal 
laws where applicable, in which &aid lands are lo
cated or in which the subject matt~r of the cor
poration is located, to any member of such tribe 
or of such corporation or any heirs of such 
member: * * * 

The question of what persons other than members of 
the testator's b:ibe may lawfully be designated as de
visees of his restricted property, where such property is 
subject to the terms of the Wheeler-Howard Act, is raised 
by the ambiguity of the last two words in the passage 
above quoted, namely, "such member." If "such member" 
refers to the testator himself, then the class of nonmembers 
entitled to receive restricted Indian property will be lim
ited to those who through marriage, descent or adoption 
ha ve acquired a relationship to the testator sufficient to 
constitute them heirs at law. 

If the words "such member" be construed to mean any 
member to whom the property ·in question might be de
vised, then, apparently, nonmember heirs of other Indians 
than the testator might be made devisees of the testator's 
restricted property. 

In the third place, the phrase "such member" might 
be construed to refer to a membe1· who is a devisee undm· 
the will in question. 

ljt * * * * 
The circumstances under which the phrase "or any 

heirs of such member" was inserted in the Wheeler
Howard Bill indicate the proper meaning to be attached to 
that phrase. Early drafts of the legislation (e. g. H. R. 
7902, Title III, Sec. 5, April House Committee Print; 
S. 2755, Sec. 4, May Senate Committee Print), both in the 
House and in the Senate, limited the privilege of inherit
ing restric ted property to the members of the testator's 
tribe, in accordance with the fundamental purpose of the 
legislation to conserve Indian lands in Indian owner
ship and to prevent the further checker-boarding of Indian 
lands through the acquisition of parcels of such lands 
by persons not subject to the authority of the Indian 
tribe or reservation. To this limitation the objection was 
urged that in some cases the heirs of a deceased Indian 
would not be members of the tribe or corporation to which 
the deceased had adhered, and that it would be unfair to 
deny such natural heirs the right to participate in a 
devise of property. The House Committee on Indian 
Affairs, therefore, added to the clause first considered the 
phrase "or any heirs of such member." (H. R. 7902, 
Sec. 4, as reported to the House.) Independently, the 
Senate Committee on Indian Affairs added to the draft 
under its consideration a parallel phrase more restricted 
in scope, "or the Indian heirs of such member." (S. 2755. 
Sec. 4, Committee Print No. 2; S. 3645, Sec. 4, as reported 
to the Senate.) It seems clear that the purpose of these 
legislative after-thoughts was not to alter fundamentally 
the intent and scope of the original restriction but rather 
to provide for the exigencies of a special case that had 
not been distinctly considered, namely, the case of an 
Indian testor desiring to divide his estate by will among 
those who would, in the absence of a will, have been 
entitled to share in the estate, namely, his own heirs. 

That the Chairman of the House Committee on Indian 
Affairs so construed the phrase here in question is indi
cated by his explanatory statement to the House of Rep
resentatives: 

Section 4 stops a dangerous leak through which 
the restricted allotted lands still. in Indian ownership 

267785-41--17 

pass therefrom. Upon the death of an allottee the 
number of heirs frequently makes partition of the 
land impractical, and it must be sold at partition sale, 
when it generally passes into the hands of whites. 
This section endeavors to restrict such sales to Indian 
buyers or to Indian tribes or organizations. It how
ever permits the devise of restricted lands to the heirs, 
whether Indian or not. (Cong. Rec. June 15, 1934, p. 
12051.) 

It requires no strained construction of language to 
interpret the phrase "or any heirs of such member" in 
accordance with this intent and purpose. The phraseology 
of section 4 suffers from the looseness of syntax incident 
to the agglutinative process of amendment. Grammatical 
rules, such as that requiring a definite antecedent for the 
word "such", are not always religiously observed in the 
closing days of a Congressional session. In the phrase 
"heirs of such member" the reference of the word "such" 
is supplied not by any clear grammatical antecedent but 
by the fact that the "member" chiefly considered through
out the section, though never expressly named, is the 
testator. This is not the only instance in the statute 
where the word "such" cannot be construed by simple 
application of the rules of gramma~. (See the initial 
words of Sec. 17.) 

To conclude, legal usage requires that the phrase "heirs 
of such member" must refer to the heirs of one who is 
deceased. Memo est haeres viventis. The only deceased 
person considered in the section is the testator. Evidence 
of the intent of Congress indicates that it is the testator's 
heirs that are being considered. I am of the opinion that 
the phrase "heirs of such member" should properly be 
construed to mean "heirs of the testator." 

C. PARTITION AND SALE OF INHERITED ALLOTMENTS 

In 1935, the National Resources Board published a study en
titled "Indian Land Tenure, Economic Status, and Population 
Trends." Its authors had studied, among others, the problems 
resulting from the partition and sale of inherited allotments. 
Their comments on this subject are particularly enlightening: 

In 1902 pressure for legislation which would authorize 
the sale of heirship allotments could no longer be resisted. 
The passage of the act of May 27, 1902 (32 Stat. 245, 
275) 174 opened the sluiceway for a wholesale dissipation of 
the Indian landed estate. 28 A few years later (1906) it 
was complemented by another law which permitted the 
Secretary of the Interior to sell original allotments, as 
well. 

28 The act of Hl02 was later modified to prodde a more orderly 
method of determining heirs, principally by the act of May 8, 
1906 (34 Stat. 182), and the act of June 25, 1910 (36 Stat. 855, 
859). 

n 4 Although such sale was provided for as early as 1902, no statutory 
provision for the determination of heirs by the Secretary of the Interior 
was made until 1910 (Act of June 25, 1910, 36 Stat. 855). As a result, 
purchasers of allotted Indian lands from heirs of the allottee prior to 
1910 found difficulty in obtaining loans upon such property because of 
the contention of the loan companies that there had not been formal 
determination of the heirs of the deceased allottees by a court or official 
clothed with authority to make such determination and that in the 
absence of such proceedings the title was defective. A letter from the 
Secretary of the Interior to the Chairman of the Federal Home Loan 
Bank Board, presents a rather exbaustive review of authority on the 
validity of sale under the foregoing statutory provisions : 

It bas come to the attention of this Department that owners 
of lands whose titles are founded upon deeds executed by the 
heirs of deceased ImUan allottees and approved by the Secretary 
of the Interior prior to the enactment of the act of June 25. 
1910 (36 Stat. 855), conferring jurisdiction upon the Secretary 
of the Interior to determine the heirs of such deceased Indians, 
are experiencing difficu1ty in obtaining loans from the Federal 
land banks a.nd other governmental lending agencies. 

The principal 1 rouble appears to be that the abstracts of title 
furnished by the applicants for loans fail to show that there bas 
been a formal determination of the heirs of the deceased Indian 
allottees by a court or official clothed with authority to make 
such determination, and in the absence of such proceedings, the 
position bas been taken that the title is defective. w ·e believe 
that the position so taken is based upon a misconception of the 
legal effect of the deeds from these Indian heirs. 

The deeds under consideration were executed and approved 
ln accordance with re~ulations prescribed by the Secretar;v of 
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Upon the death of an allottee there were four possible 
methods of disposing of the estate: 

(1) The Secretary of the Interior could issue fee pat
ents to the heirs as a group or otherwise remove the 
restrictions. 

(2) The estate could be physically partitioned among 

the Interior under authority of section 7 of the· act of May 27, 
1902 (32 Stat. 245-275) and the act of March 1, 1907 (34 Stat. 
1015- 1018). The perti!!l:!nt provisions of these acts read : 

Sec 7, Act of 1!)02 
"Thflt the adult ht>irs of :my deceased Indian to whom a 

trust or other patent containing restrictions upon alienation 
has been or shall be issued for lands allotted to him may sell 
and convey the lands inherited from such decedent, but . in 
case of mmor heirs their interests shall be sold only by a 
guardian duly appointed by the proper court upon the order 
of such cou:t, made upon petition filed by the guardian, but 
all such conveyances shall be subect to the approval of the 
Secretary of the Interior, and when so approved shall convey 
a full title to the purchaser the samf,! as if a final patent 
without restriction u110n the alienation had been issued to 
the allottee. • • *" [Italics supplied.] 

Act of 1907 

"That any noncompetent Indian to whom a patent con
taining restrictions against alienation has been issued for 
an allotment of land in severalty, under any law or treaty or 
who may have an interest in any allotment by inheritance, 
may sell or convey all or any part of such allotment or such 
inher·ited interest on such tenns and conditions and under 
such ntles and regulations as the Seoretary of the Interior 
rnay prescribe, and the proceeds derived therefrom shall be 
used for the benefit of the allottee or heir so disposing of his 
land or interest, under the supervision of the Commis
sioner of Indian Affairs ; and any conveyance made here
under and approved by the Secretary of the Interior shall 
convey fttll title to the land or interest so sold, the same 
as i.f fee simple patent had been issued to the allottee." 
[Italics supplied.] 

In considering tlw foregoing statutory provisions, it is well 
to point out that the courts were without jurisdiction to deter
mine the heirs of deceased Indian allottces (McKay v. Kalyton, 

- l 204 U. S. 458), and that, other tllan the Secretary of the In
terior, tl!err existed no tribunal with jurisdiction to make such 
determination. Before any con>eyance could be made of the 
lands of deceased allottees, it was, of courl:le, essential that the 
heirs be first determined, and the acts of 1902 and 1907, reason
ably construed, appear to confer upon the Secretary of the In· 
terior, by necessary implic::t tion. til e authority to ~letermine the 
facts of heirship. Neither act makes provision for formal notice 
and bearing for the detNmination of lwirs , but regulations wen~ 
approved and promulgat2d by the Secretary of the Interior pro
viding that when a deed or other instrument conveying inherited 
lands was submitted to him for approval, it should be accompanied 
by the followiug data concerning the heirs of the deceased 
allottee: 

"B:v a certificate signed by two members of a business 
committee, if there be such, or by at least two recognized 
chiefs. or by two or more reliab1e members of the tribe, set
ting forth that the allottee to whom he land was originally 
allotted is dead, giving as nearly as possible the date of 
death. Such certificate Rllall all"o show the names and ages 
of the heirs. adults and minors, of !':UCh deceased allottee, 
hut the Department reserves the rigllt to require, if in its 
judgment it shall be considered necePsary. such further and 
additional evi~ence relative · to heirship as may be deemed 
proper. If tbe per~ons who certify to the death of the 
allottee are, from their own knowledge, unable to certify 
as to who are the heiL·s (with theiJ· names and ages) of such 
dec!'ased. allottee, an additional certificate made by persons of 
one of the three classes herein specified, showing who are the 
heirs and giving their names and ages (adults and minors), 
must be furnished." 

It has been the uniform practice and policy of this Department 
to re~tard the aoproval by thf' Secretary of the Interior of a 
deed bused upon proof of heirship furnished in accordance with 
the above regula1ions as having the effect of finally determining 
the heirs and conveying the full title, particularly in view of 
the legislative declarativn in the acts of 1902 and 1907 that 
such an approved de<'d shall conv!'y fnll title to the purchaser 
the same as if a final fpf' simple pat!'nt had been if>sued to tbe 
allottee or 'Purchaser. While the authorities are not in entire· 
harmony, the better view supports the departmental position. 

The remainder of the letter above quoted analyzes the cases supporting 
(Brown v. Boston Steele, et al., 23 Kans. 672 (1880) ; E .qan v. McDonald, 
153 N. W. 915 (1915) : Hellen v. Mor·gan, 283 Fed. 433 (D. C. E. D. 
Wash. 1922) ; Davidson v. Roberson, 92 Okla. 161, 218 Pac. 878 (1923)) 
and opposing the foregoing conclusion. (Even cases which deny bind
ing force to secretarial determination of heirs under the circumstances 
considered indicate that secretarial approval conveys a prima facie title 
good until someone else shows a better title. See Highrock v. Gavin, 179 
N. W. 12 (1920) ; Tripp v. Sieler, 161 N. W. 337 (1917); Horn v. 
Ne-Qon-Ah-E-Quaince, 192 N. W. 363 (1923) .) . 

the heirs and either trust or fee patents issued to them 
individually.175 

(3) The estate could be retained by the superintendent 
and leased for the benefit of the heirs. 

( 4) ~he estate could be sold under Government super
vision and the proceeds distributed among the heirs. 

Partition of estates is a common procedure when the 
number of heirs is small; but small families are not the 
rule among Indians, and the very tardy process of probu te 
in the Office of Indian Affairs causes long periods of time, 
often running into years, to elapse before the heirs are 
determined. In the meantime, new heirs may have been 
born, and the heirs of the original allottee may have died. 

The leasing of heirship allotments is a more frequent 
procedure, with consequences to be noted later. But it 
is more important to note here that under the act of 1902 
a single "competent" heir could demand the sale of the 
whole allotment. Even though an administration may 
frown upon the sale of the heirship lands, it is actually 
powerless to prevent it. It perpetually faces the dilemma 
of either permitting the land to be sold, or exerting its 
influence to retain the land in the ownership of the heirs 
and to lease it. So long as the allotment is held intact, 
it is subject to progressive subdivision by the death of 
heirs and the resulting fragmentation of the equities. 

If the estate is put up for sale, Indians rarely have 
the cash to buy it and the allotment almost invariably 
passes to white ownership. A strong pressure to sell 
comes from the Indian heirs themselves because of their 
lack of experience with the white man's property system. 
Contrary to the hopeful idealism of the proponents of the 
allotment system, the Indians have not acquired the 
white man's respect for "land in severalty." Unrestricted, 
individual ownership, as contrasted with their own com
munal ownership, tempts Indians to look on land as an 
asset to be disposed of for cash to meet everyday wants 
rather than to work it for an income.29 

29 Dr. John R. Swanton of the Bureau of American Ethnology 
recently wrote: "Our own attempts to substitute lano for a 
living fails to attain its object because there is no insistence 
that land shall be used to furnish a living with the addition of 
labor instead of being sold outright." 

The result of this legislation was exactly what would 
be expected-a rapid dissipation of capital assets. From 
1903, when the first sales were made, to 1934, r:;ales of 
heirship land totaled 1,426,061 acres, most of which was 
spent as income. Desperately in need of the steady income 
which the application of labor to these lands wonld have 
provided, Indians were nevertheless permitted. to divPst 
themselves of the one asset which they needed most to 
insure their own survivaL (Pp. 15-17.) 

* * • * * 
With the stoppage of further allotment virtually as-

sured under the Wheeler-Howard Act,26 all the land now 
in the possesRion of original allottees will pass into the 
heirship stage in the next generation. Sales of laud to 
other than Indian tribes or corporations were also pro
hibited.27 It is, therefore, a definite certainty that the 
area of heirship lands will steadily increase in the immedi
ate future; and inasmuch a.s the ·wheeler-Howard Act 
left untouched the present system of heirship, except to 
restrict inheritance to members of a tribe or their de
scendants (thus preventing acquisition by whites), the 
problem of what to do with these lands becomes of para
mount importance. At present the heirship lands are 12 

------
175 The Act of May 18, 1916, 39 Stat. 123, 127, 25 U. S. C. 378 

provides: 

* • • if the Secretary of the Iuterlor E:hall find that any 
inherited trust allotment or allotments are capable of partition. to 
t~e advantage of the heirs, be may cause such lands to be parti
tioned among them. regardless of their competency. patents in 
fee to be issued to the compt>tent heirs for their shares and trust 
patents to be isFued to the incompetent hl'irs fer the lands 
resp~ctivelJ: or jointly set. apart to them, the trust period to 
termmate m accordance w1th the terms of the original patent 
or order of extension of the trust period set out in said patent. 

For regulations regarding applications for partitions of inherited allot
ments, see 25 C. F. R. 241.8 ; regarding sale of heirship lands, see 25 
C. F. R. 241.9-241.12. 
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percent of all Indian lands and 35 percent of the allotted through -this transaction acquires a definite interest in the land 
lands. 

26 Sec. 1 prohibits further allotment, but by sec. 18 the whole act 
may be rejected by a negative vote of a majority of eligible 
voters of a band or tribe. 

27 Sec. 4. 

These heirship tracts are potentially one of the most 
important of the Indian resources. (P. 15.) 

The present Federal policy and objectives relating to Indian 
land have recently been stated in a Handbook of Indian Land 
Policy and Manual of Procedures prepared by the Office of Indian 
Affairs.116 

By exchange of allotments for assignments the problem of the 
sale and partition of inherited lands is finding a solution and 
the federal Indian land policy is being carried forward. Section 
5 of the Act of June 18, 1934,177 has provided for the acquisition 
of land by the Secretary of the Interior for an Indian tribe, 
through pm:chase, gift, exchange, or assignment, or through 
relinquishment of land by individual Indians. It has been held 
that the purpose of "providing land for Indians" is served by an 
exchange transaction whereby an individual Indian transfers 
allotted land to the tribe in exchange for an assignment of 
occupancy rights in the same or in another tract, since the tribe 

176 The primary object of Indian land policy is to save and to provide 
for the Indian people adequate land, in such a tenure and in accord
ance with surh proper usage that they may subsist on it permanently 
by their own labor. 

Indian land policy shall have for its purpose the organization and 
consolidation of Indian lands into proper units, considering the use 
to be made of the land, the type of labor and capital investment to be 
applied thereon, and the technical capacities and habits of co-operation 
of the Indians concerned. 

Indian land policy definitely looks toward the substitution of Indian 
use for non-Indian use of Indian lands. 

Implicit in all of the above is the responsibility of affording the 
Indians the necessnry credit and technical training to make possible the 
best economic use of their lands. 

Indian land tenure policy shall be searchingly adapted to various 
solutions ndt only as to whole tribes, but also as to natural com
munities within any particular tribe, and where the facts so indicate, 
to individual cases. 

Indian land policy should take into account and should seek to con
tribute to the solution of the land policy problems of the Government 
as a whole. 

In the protection and enlargement of an adequate land base, due con
sideration must he given to the preservation of those InrUan cultural, 
social, and economic values and institutions which have in the past 
sustained, and are now sustaining, their economic and spiritual integrity 
and which may hold important possibilities for the future. 

Indian land policy shall seek the most rapid possible reduction of 
uneconomic and nonproductive administrative expenditures, particularly 
in connection with the management of heirship lands. 

In view of the limited amount of funds available for the enlarge
ment of the Indian land base, preference in the application of these 
funds shall be given to those reserYations showing a readiness to co
operate in order to secure the advantages, and to those showing a 
critical shortage of resources; and within these reservations, prefer
ence shall be given to those communities definitely Indian in character. 

In the process of simplifying the ownership pattern on Indian 
reservations, tribal funds, IRA land-acquisition appropriations, or other 
applicable funds may be used (in default of other and preferable methods) 
for the consolidation of Indian-owned lands whenever such use suppliei" 
an essential el«>ment in improving the economy of the tribe, and reducing 
costs of administration. 

The acquisition of land for Indians shall be for Indian use and upon 
adequate evidence that it will be used by Indians. In all cases where 
it is practicable, the acquisition should b~:> carried out in response to the 
request of the Indians and upon evidence furnished by them of their 
determination to use the land. 

Funds accruing to tribes from the past or present disposal of capital 
assets shall be used to the largest feasible extent for the creation o1 
new productive resources. (Handbook, supra, Pt. III (1938), pp. 1-3.) 

171 48 Stat. 984, 25 U. S. C. 465. 

over and above the transferor's retained occupancy right.178 By 
means of this exchange provision the tribe may acquire Indian 
allotments or heirship lands and may designate various parcels 
of tribal land which are not needed for any tribal enterprise as 
available for exchange: Where a tribe has funds in its tribal 
treasury or in the United States Treasury, it may decide to use a 
portion of such funds to buy up lands from Indians who have 
holdings in the area under consideration. Where the land Is in 
heirship status, if the tribe and all the heirs are unable to, agree 
among themselves on the terms of purchase, the Secretary of 
the Interior may prescribe the method of sale and valuation. 

There is no reason why a tribe may not purchase allotted lands 
in heirship status where such lands are offered for sale by the 
Secretary of tpe Interior. The mechanics of such a transaction 
are set forth in a memorandum of the Solicitor of the Depart
ment of the Interior 179 in the following words: 

It will be noted that ·section 372 of United States 
Code, title 25, requires that upon completion of the pay
ment of the purchase price a patent in fee shall issue to 
the purchaser. Does this requirement make impossible 
sales to individual Indians, to Indian tribes, or to the 
Secretary of the Interior in trust for such tribes or 
individuals? 

So far as direct sales to Indian tribes are . concerned, 
there is nothing to prevent the issuance of a patent in 
fee to an Indian tribe. The issuance of patents" to a:n 
Indian tribe is provided for by the following statutes: 
Act of January 12, 1891 (26 Stat. 762)

1 
providing for 

patents to Mission Bands; treaty with Cherokees, Decem
ber 29, 1835 (7 Stat. 478) granting land to Cherokee 
Nation. 

After issuance of such patent, however, an organized 
tribe might, under section 5 of the act of June 18, 1934, 
surrender legal title to the land, if it so chose, to the 
United States, retaining equitable ownership of the land. 
A tribe not within the provisions of that act could not 
surrender such legal title. 

* * * * * 
The necessity for issuance of a fee patent which arises 

when heirship land is sold by the Secretary of the Interior, 
does not arise where the conveyance of land is made by all 
the interested heirs. Such conveyance, made on a re
stricted deed form, conveys only the same interest as is 
held by the heirs. 

The question of issuing fee patents to Indian purchasers 
of land does not arise on reservations subject to the act 
of June 18, 1934, since on such reservations direct sales 
to individual Indians are prohibited. A related question 
however, arises with respect to sales of land to the United 
States in trust for a tribe or individual Indian under the 
provisions of section 5 of the said act, which authorizes 
the Secretary of the Interior, 

"to acquire through purchase, relinquishment, gift, ex
change, or assignment, any interest in lands water 
rights, or surface rights to lands, within or ~ithout 
existing reservations, including trust or otherwise 
restricted allotments, whether the allottee be living 
or deceased, for the purpose of providing land for 
Indians." 

The statute in question specifically provides, with 
respect to the tenure of lands so acquired : 

"Title to any lands or rights acquired pursuant to this 
act shall be taken in the name of the United States 
in trust for the Indian tribe or individual Indian for 
which the land is acquired, and such lands or rights 
shall be exempt from State and local taxation." 

1
7

8 Memo Sol. I. D., April 4, 1935. 
17~ Memo Sol. I. D., August 14, 1937. 
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In the light of these provisions it may be asked whether 
the requirement of section 372 that a fee patent issued 
to the purchaser of heirship lands remains in force, on 
reservations subject to the act of June 18, 1934. If it 
is in force then either the Secretary of the Interior must 
issue a fee patent to the United States, or, if this is im
possible, he must refrain from acquiring heirship land 
under the provisions of section 372. If the latter view 
is taken one of the principal objects of section 5 of the 
act of June 18, 1934, would be defeated. If the former 
view is taken a legal absurdity is presented. In the face 
of this dilemma it appears to be a reasonable view that 
the requirement of section 372 that a patent in fee be 
issued to the purchaser, is inapplicable where the United 
States is itself the purchaser, and that in this case sec
tion 5 of the act of June 18, 19'34, supersedes and amends 
the relevant provisions of section 372. This view is in 
accord with the familiar rule that a limiting statute does 
not run against the sovereign. 

It is my opinion, therefore, that the Secretary of the 
Interior, on reservations subject to the act of June 18, 
1934, may acquire heirship land on behalf of individual 
Indians or Indian tribes, on the same terms as a private 
individual might acquire such lands under section 372, 
and that title to such lands is to be held by the United 
States in trust for the Indian or Indian tribe for which 
the land is purchased. 

In accordance with the foregoing analysis you are 
advised that existing departmental regulations and orders 
affecting the sale of heirship lands may be amended to 
provide for the following transactions, under existing 
law: 

1. On all reservations heirship lands may be sold by 
the Secretary of the Interior to an Indian tribe. Such 
sale may be made with or without the consent of the 

interested heirs. It is necessary that reasonable com 
pensation be paid by the tribe for the land thus sold. 
Such reasonable compensation may be based upon the 
actual income-producing prospects and record of the land, 
due consideration being given to the expenses of leasing 
created by [the] heirship status insofar as these expenses 
would be deducted from the sums paid to the lessors. 
Except for the requirement that 10 percent of the pur
chase price be paid in advance, the terms of payment are 
within the discretion of the Secretary of the Interior. 

2. On reservations within the act of June 18, 1934, 
sales of heirship land may be made to the United States 
in trust for the tribe or for individual Indians. With 
respect to the terms and manner of sale and the basis of 
valuation the comments noted in the preceding paragraph 
appear equally applicable. 

3. On reservations not within the act of June 18, 1934, 
heirship lands may be sold directly to individual Indians 
or to an Indian cooperative or tribe. It is within the dis
cretion of the Secretary of the Interior to m·nke such 
sales with or without the consent of the heirs, without 
calling for bids or after bids have been called for. Pat
ents in fee must issue to the purchaser upon final com
pletion of payments for the land, unless all the heirs join 
in making a conveyance of the trust title. If bids are 
called for it would be proper to limit the bidders either to 
Imlians or to Indians of a particular tribe or to Indians 
interested in the particular estate or to any other reason
ably defined class of Indians, provided that in any case 
a fair price, in the light of all circumstances, is obtained 
for the land that is sold. ·with respect to the terms and 
manner of sale, and the basis of valuation the comments 
noted in the first paragraph of this summary appear 
equally applicable. 
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8ECTION 1. INTRODUCTION 

Federal services which the United States provides for Indians 
are frequently viewed as a matter of charity. The erroneous 
notion is widely prevalent that in their relationship with the 
Federal Government the Indians have been the regular re
cipients of unearned bounties. In reality, federal services were, 
in earlier years, largely a matter of self-protection for the 
white man or partial compensation to the Indian for land 
cessions or other benefits received by the United States. In 
recent years such services have been continued, partly as a 
result of the failure of the states to render certain essential 
public services to the Indians, because of their special relation 
to the Federal Government. 

In the treaty period 1 of our Indian relations, in order to 
induce the Indian to cease active resistance to further encroach
ment upon his domain, it was thought wise to educate him in 
the white man's culture. The Indian's white neighbors would 
instruct him to seek paths of peace rather than the ways of 
war, to replace the tomahawk with a religion of love for his 
fellow man. To obviate responsibility for his support, or the 
alternative of slow starvation, they would instruct him in the 
ways of the farm, in the arts of the fireside, and in means of 
earning a livelihood on his greatly reduced land.2 This offered 
a practical alternative to a policy of warfare which, it has 
been estimated, cost the Federal Government in the neighbor
hood of one million dollars for each dead Indian. 

Reservations were located in the vicinities of army posts. 
In the panic of an epidemic of smallpox, as a matter of pro
tection to prevent the spread of this disease through the entire 
population, a statute 8 was enacted which provided for vaccl-

nation of Indians by army surgeons.' This statute is illustra
tive of the way in which the Indian health service and other 
federal se1~vices originated. 

In making treaties with the Indian tribes, the United States 
generally offered a more or less substantial quia pro quo for 
land ceded by the Indian tribes in such treaties and for other 
promises contained in such treaties that were advantageous to 
the United States.5 This quia pro quo might be, and generally 
was, defined in terms of money, although in some cases the 
United States undertook to furnish specified supplies or serv
ices for a designated period of years. The Indians had little 
use for money. The practice therefore arose of placing the 
money in trust in the United States Treasury and expending 
either the principal or the interest of such funds, in accordance 
with the wishes of the Indians, for food, clothing, livestock, farm 
implements, and the pay of blacksmiths, teachers, physicians, 
and other skilled employees. To this day tribal funds are 
expended for these purposes. e 

When treaty and tribal funds of a given tribe came to a:n 
end, the Federal Government might have discharged the teach
ers, physicians, blacksmiths, and other employees maintained 
by it pursuant to treaty obligation; but many factors, some 
of them humanitarian, combined to prevent the abandonment 
of these services. Instead, an increasing amount of what were 
called "gratuity appropriations," as distinct from treaty appro
priations and tribal fund appropriations, was devoted to the 
maintenance of these various federal services in the Indian 
country. According to contemporary critics, and according to 
subsequent official investigations, these funds were in many 

1 See Chapter 3. 'Appropriations for this service have since been regularly enacted. 
2 8 Am. State Papers (Indian A1fairs, class II, vol. 2) 1815-27, pp. See Chapter 4, sec. 17. 

150-151. 11 See Chapter 3, sec. 3C(3). 
3 Act. of May 5, 1832, 4 Stat. 514. e See Chapter 15, sec. 23. 
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cases extravagantly and wastefully disbursed. Irrigation proj
ects, for example, frequently were launched without the benefit 
of expert technical advice and were consequently improperly 
constructed and ill-advised.7 

With the increase of gratuity appropriations, the picture of 

In recent years, and particularly since 1924, when citizen
ship was granted to all Indians not already citizens/1 the states 
have assumed a larger role in supplying the Indians with essen
tial public services. In 1929 12 the Secretary of the Interior was 
authorized to permit state agents to make .inspections of health 

the Indian as a charity ward came to loom large in the public eye. and educational conditions on the reserYations and to enforce 
In 1875 Congress provided that Indians receiving supplies from sanitation and quarantine regulations or to enforce compulsory 

the Federal Government might be required to perform useful 
labor as a condition precedent/1 quite ignoring the fact that 
many Indians were no more "charity wards" than were holders 
of federal bonds or other legal obligations of the Federal 
Government. 

In an effort to remove federal services to Indians from a 
gratuity basis, Congress has frequently provided that various 
expenditures made for the benefit, or supposed benefit, of In-
dians should be "reimbursable," that is to say, repaid to the 
United States Treasury out of the future income of the tribes 
concerned. Even where Congress bas not so provided, the rule 
has been developed in many jurisdictional acts and court cases 
that appropriations which were supposed to be gratuities when 
made are to be reimbursed out of judgments rendered in favor 
of an Indian tribe.9 

More recently the effort to remove federal Indian services from 
a charitable basis has taken the form of legislation authorizing 
the Secretary of the Interior to assess fees for various acts and 
services benefiting Indians.10 

7 See Hearings, Sen. Subcom. of Corum. on Ind. Aff., 71st Cong., 
2d sess., Survey of Conditions of the Indians in the United States, 
pt. 6, Engle Report, January 21, 1930, p. 2285. 

8 Act of March 3, 1875, 18 Stat. 420, 449, 25 U. s. C. 137. 
9 Osage Tribe of Indians v. United States, 66 C. Cis. 64 (1928), app. 

dism. 279 U. S. 811, 68 C. Cis. 788; Choctaw Nation v. United States, 
81 C. Cis. 1 (1935), cert. den. 296 U. S. 643; Act of June 7, 1924, 43 
Stat. 537 (Choctaw and Chickasaw) ; Fort B erthold Indians v. United 
States, 71 C. Cis. 308 (1930) ; Act of February 11, 1920, 41 Stat. 404. 

1° Section I of the Act of May 9, 1938, 52 Stat. 291, 312, 313, as 
amended by the Act of May 10, 1939, 53 Stat. 708, 25 U. S. C. 561, 
provides: 

In the discretion of the Secretary of the Interior, and under 
such rules and regulations aa may be prescribed by him, fees may 
be collected from individual Ind-ians for services performed for 
them, and any fees so collected shall be covered into the Treas
ury of the United States. 

Of. Act of January 24, 1923, 42 Stat. 1174, 1185, 25 U. S. C. 377 re
lating to probate fees, and Act of February 14, 1920, 41 Stat. 408, 415, 
amended March 1, 1933, 47 Stat. 1417, 25 U. S. C. 1!13, relating to va
rious management fees for Indian forestry work. 

school attendance of Indian pupils, as provided by the law of 
the state, and since 1934 13 the Secretary has been authorized to 
enter into contracts with state or other bodies for education, med
ical attention, agricultural assistance, and social welfare, in
cluding relief of distress, of Indians, and to authorize the state 
to utilize existing federal school buildings, hospitals, and other 
facilities. 

Some states have taken kindly to their added responsibility; 
others have continued to discriminate against the Indian, as, 
for instance, those states which deny the Indian services avail
able under the Social Security Act.14 

The year 1934 marked a momentous change in Indian policy. 
The then prevalent economic conditions brought on by the de
pression emphasized the desperate plight of the Indian. The 
Wheeler-Howard Act 15 was passed. A program was launched, 
with the assistance of federal and tribal funds, to organize and 
incorporate Indian tribes, to launch tribal enterprises, to en
able tribes and tribal members to become self-sufficient by their 
own efforts in lines of endeavor congenial to native tastes and 
talents, and to make possible the transfer to the organized tribes 
of responsibility for services hitherto performed by the Federal 
Government. 

This program is still too close to its inception to warrant es
timation of its suceess. It may be said, however, that the pre
vMling tendency today is to turn over to the organized tribes, 
or to the states, where such tribes and states are willing to ac
ce-pt such burdens, an increasing measure of responsibility for 
the performance of services which have historically been ren
dered to the Indians by the Federal Government.16 

11 See Chapter 8, sec. 2. 
1 2 Act of February 15, 1929, 45 Stat. 1185, 25 U. S. C. 231. See Chap

ter 6, sec. 2. 
13 Act of April 16, 1934, 48 Stat 596, amended June 4, 1936, 49 Stat. 

1458, 25 u. s. c. 452, 454. 
14 Act of August 14, 1935, 49 Stat. 620. See sec. 5, infra, and see 

Chapter 8, sec. 5. 
15 Act of June 18, 1934, 48 Stat. 984, 25 U. S. C. 461 et seq. See 

Chapter 4, sec. 16. 
16 See Cllapter 2, sec. 3C. 

SECTION 2. EDUCATION 

A. DEVELOPMENT OF FEDERAL POLICY 

"Father," requested Cornplanter, speaking for the Senecas in 
1792, "you give us leave to speak our minds concerning the 
tilling of the ground. We ask you to teach us to plough and 
to grind corn ; * * * that you will send smiths among us, 

warmth George Washington replied, thraugh the Secretary of 
War, that the Senecas might be sure of his willingness and 
desire to impart to them "the blessings of husbandry, and the 
arts" and that a number of their children would be received 
to be educated either at the time of the treaty, or at such a 

and, above all, that you will teach our children to read and time and place as they might agree upon.18 

write, and our women to spin and to weave." 17 With equal In such a fashion did the President of the United States 
and a chief of an Indian tribe first discuss the possibility of 

17 7 American State Papers (Indian Affairs, class II, vol. 1) <1789- governmental assistance in bringing to the red man the advan-
1815) p. 144. 

That such was not always the attitude of all Indians is clear in an 
excerpt from Benjamin Franklin's "Remarks Concerning the Savages of 
North America." In 1744, after the Treaty of Lancaster in Pennsyl
vania between the govermnPnt of Virginia and the Six Nations, the Vir
ginia Commissioners offered to the chiefs to educate six of their sons 
at a college in Williamsburg, Va. They received this reply: 

Several of our young people were formerly brought up at thP 
colleges of the Northern Provinces; they were instructed in all 
your sciences ; but when they came back to us, they were bad 
runners ; ignorant of every means of living in the woods ; unable 

to bear either cold or hunger; knew neither how to build a cabin, 
take a deer, or kill an enemy ; spoke our language imperfectly ; 
were therefore neither fit for hunters, warriors, or counsellors; 
they were totally good for nothing. We are however not the less 
obliged by your kind offer, though we decline accepting it : And to 
show our greatful sense of it, if the Gentlemen of Virginia will 
send us a dozen of their sons, we will take great care of their 
education, instruct them in all we know, and make men of them. 
(Benjamin Franklin, Two Tracts etc. (2d ed., 1794), pp. 28-29.) 

18 Ibid., p. 166. 
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tages of a European civilization.lll Although this particular 
arrangement was destined not to materialize, the interest it 
aroused quickened, anc1 on December 2, 1794, educational pro-
visions were included in a treaty negotiated with the Oneida, 
'ruscarora, and Stockbridge Indians.20 This was followed in 
1803 by a treaty with the Kaskaskia Indians which provided 
an annual contribution for 7 years for a Raman Catholic priest 
who, among other things, was to instruct in literature.n '.rhus 
l.Jegan the practice, which persisted up to the end of treaty-

schools,25 or schools and teachers generally,26 and contributions 
for educational purposes.27 

On March 30, 1802, Congress made provision for the expendi
ture of a sum of money not to exceed $15,000 per annum to 
promote civilization among the aborigines.28 For another decade 
this action stood as the sole indication that Congress bad recog
nized responsibility for Indian education; then, in his first mes
s~ge to Congress, President Monroe called for additional efforts 
to preserve, improve, and civilize the original inhabitants.20 This 
recommendation was acted upon 2 years later when Congress 

making in 1871, of including educational provisions in treatieS.
22 

enacted a provision which still stands as the organic legal basis 
The provisions covered technical educatian in agriculture and for most of the educational work of the Indian Service. As 
the mechanirul art ,23 support of reservation schools,2~ boarding embodied in the United States Code, the law declares: au 

19 1J'or additional I'Xamples see Bureau of Education, SpecHt! Report on 
Indian Education and Civilization (1888), Sen. Ex. Doc. No. 95, 48th 
Cong., 2d sess. pp. 161-197. The annual reports of the Commissioners 
of Indian Affairs throw considernble light on the devPlopment of the 
federal educational policies regarding the Indians. See Chapter 2, sec. 2. 
~ 7 Stat. 47, 48. These provisions allowed for the employment of one 

or two persons for 3 years to instruct in the arts of the miller and 
sawyer. 

!?.1 Treaty of Augu t 13, 1803, 7 Stat. 78, 79. 
22 The educational provisions of the various treaties are analyzed and 

summariz!'d in the following government documents: Industrial Train
ing School::; for Indian Youths, H. Rept. No. 29, 46th Cong., 1st sess. 
(1879) ; Industrial Training Srhools for Indians, H. Rept. 'o. 752, 46th 
Cong., 2d ses>!. (1880) ; Treaty Items, Indian Appropriation Bill, H. Doc. 
No. 1030, 63d Cong., 2d sess. (1914). 

!23 Treaty of August 18, 1804, with Delaware Tribe, 7 Stat. 81; Treaty 
of August 29, 1821, with Ottawa, Chippewa, and Pottawatamie, 7 Stat. 
218; 'l'reaty of February 12, 1825, with Creelc Natiun, 7 Stat. 237; Treaty 
of February 8, 1831, with the Menomonee Indians, 7 Stat. 342; Treaty 
of SeptembPr 21, 18:{3, with the Otoes and Missourias, 7 Stat. 429 ; 
Treaty of March 28, 1836, with the Ottawa and Chippewa. 7 Stat. 491; 
Treaty of September 17, 1836, with the Sacks and Foxes, etc., 7 Stat. 511 ; 
Treaty of October 15, 1836, with the Otoes, etc., 7 Stat. 524; Treaty of 
.January 4, 1845. with the Creeks and SeminolE's, 9 Stat. 821, 822; Treaty 
of October 13, 1 46, with the Winnebago Indians. 9 Stat. 878; Treaty 
of August 2, 1847, with the Chippewas, 9 Stat. 904; Treaty of October 
18, 1848, with the Menomonee Tribe, 9 Stat. 952 ; Treaty of July 23, 
18~1, with the Sioux, 10 Stat. 949 ; Treaty of August 5, 1851, with the 
Sioux Indians, 10 Stat. 954; Treaty of May 12. 1854, with the Menomonee, 
10 Stat. 1064; Treaty of December 26, 1854, with the Nisqually, etc., 
Indians, 10 Stat. 1'132; Treaty of October 17, 1855, with the Blackfoot 
Indians, 11 Stat. 657; Treaty of September 24, 1857, with the Pawnees, 
11 Stat. 729; Treaty of January 22, 1855, with the Dwamish, etc., 12 
Stat. 927; 'l'rpaty of January 26, 18:15, with the S'Kla!lam::;, 12 Stat. 
933; Treaty of January 31, 1855, with the Malmh Tribe, 12 Stat. 039; 
TrPaty of July 1. 1 55, with the Qui-nai-elt, etc., Indians, 12 Stat. 971; 
Treaty of July 16, 1855, with the Flathead, etc., Indians, 12 Stat. 975; 
Treaty of Derember 21, 1855, with the Molels, 12 Stat. 981; Treaty of 
October 18. 1864, with the Chippewa Indians, 14 Stat. 657; Treaty of 
June 14, 1866, with the Creek Nation, 14 Stat. 785; Treaty of February 
18, 1867, with tlle Sac and Fox Indians, 15 Stat. 495; Treaty of Febru
ary 19, 1867, with the Si siton, etc., Sioux, 15 Stat. 505. 

2{ Treaty of May 6, 1828, with the Cherokee Nation, 7 Stat. 311 ; 
'IrPaty of New Echota. December 29, 1835, with the Ch!'rokee, 7 Stat. 
47S (provides f r common schools and "* • * a literary institution 
of a higher order • * *"); Treaty of June 5, and 17, 1846, with the 
Puttowautomie Nation, 9 Stat. 853; Treaty of September 30, 1854, with 
the •:::hippewa Ineiam;, 10 Stat. 1109; Treaty of November 18, 1854, with 
the Chastas, etc., Indians, 10 Stat. 1122; Treaty of April 19, 1858, witlt 
th~ Yancton Sioux, 11 Stat. 743; Treaty of June 9, 1855, with the Walla
Wallas, etc., Tribes, 12 Stat. 945 ; Treaty of June 11, 1855, with the Nez 
Perces, 12 Stat. fl57 ; Treaty of March 12, 1858, with the Poncas, 12 Stat. 
997 ; Treaty of October 14, 1865, with the Lower Brule Sioux, 14 Stat. 
6()9 ; 'l'reaty of February 23, 1867, with the Senecas, etc., 15 Stat. 513 : 
'1'1·eaty of OctobPr 21, 1867, with the Kiowa and Comanche Indians, 15 
Stat. 581; Treaty of October 21, 1867, with the Kiowa, Comanche, and 
Apache Indians, 15 Stat. 589; Treaty of October 28, 1867, with the 
Cheyenne and Ampahoe Indians, 15 Stat. 593; Treaty of March 2, 1868. 
with the Ute Indians, 15 Stat. 619 ; Treaty of April 29 et seq., 1868, with 
the. Sioux Nation, 15 Stat. 635; Treaty of May 7, 1868, with the Crow 
Indians, 15 Stat. 649; Treaty of May 10, 1868, with the Northern Chey
enne and Northern Arapahoe Indians, 15 Stat. 655 ; Treaty of June 1, 
1868, with the Navajo Tribe, 15 Stat. 667; Treaty of July 3, 1868, with 
the Eastern Band Shoshones and Bannock Tribe of Indians, 15 Stat. 673. 

* * * The President may, in every case where he shall 
judge improvement in the habits and conditions of such 

An unusual eaucational provision appears in the Treaty of May 6, 
1828, with the ChProkee Nation, supra. Art. 5 reads in part: 

• • * It is further agreed by the United States. to pay two 
thousand dollars. annually, to the Cherokees, for ten years, to 
be expend< d under the direction of the rresiden t of the United 
States in the education of their children, in their own country, 
in letters and the mechanick arts ; also, one thousand dollars 
towards the purchase of a Printing Press and Types to aid 
the CllNokces in the progress of education, and to benefit and 
enlighten them as a people, in their own, and our language. 
(P. 313.) 

25 Treaty of November 15, 1827, with the Creek Nation, 7 Stat. 307; 
Treaty of September 15, 1832, with the Winnebago Nation, 7 Stat. 370; 
'Ireaty of May 24, 1834, with the Chickasaw Indians, 7 Stat. 450; Treaty 
of June 9. 1863, with th·~ Nez Perce Tribe, 14 Stat. 647; Treaty of March 
19, 1867, with the Chippewa of Mississippi, 16 Stat. 719. 

2a Treaty of October 18, 1820, with the Choctaw Nation, 7 Stat. 210: 
Treaty of June 3, 1825, with the Kansas Nation, 7 Stat. 244; Treaty of 
August 5, 1826, with the Chippewa Tribe, 7 Stat. 290; Treaty of October 
21, 1837, with the Sac and .B'ox Indians, 7 Stat. 543; Treaty of March 
17, 1842, with the Wyandott Nation, 11 Stat. 581; Treaty of May 15, 
1846, with the Comanche, etc., Indians, 9 Stat. 844; Tr·eaty of June 5, 
1854, with the Miami Indians, 10 Stat. 1093; Treaty of November 15, 
1854, with the Rogue Rivers, 10 Stat. 1119; Treaty of November 29, 1854, 
with the Umpqua, etc., Indians, 10 Stat. 1125; Treaty of July 31, 1855, 
with the Ottawas and Chippewas, 11 Stat. 621; Treaty of February 5, 
1856, with the Stocl,bridge and l\funsee Tribes, 11 Stat. 663 ; Treaty of 
June 9, 1855, with the Yakama Indians, 12 Stat. 951; 'l'reaty of June 
25, 1855, with the Oregon Indians, 12 Stat. 963 ; Treaty of June 19, 1858, 
with Sioux Bands, 12 Stat. 1031; Treaty of July 16, 1859, with the 
Chippewa Bands, 12 Stat. 1105 ; Treaty of February 18, 1861, with the 
Arapahoes and Cheyenne Indians, 12 Stat. 1163; Treaty of March 6, 
1861, with the Sacs, Foxes and Iowas, 12 Stat. 1171; Treaty of .Tune 
24, 1862, with the Ottawa Indians, 12 Stat. 1237; Treaty of May 7, 1864, 
with the Chippewas, 13 Stat. 693; Treaty of August 12, 1865, with the 
Snake Indians, 14 Stat. 683; Treaty of March 21, 1866, with the Seminole 
Indians, 14 Stat. 755; Treaty of April 28, 1866, with the Choctaw and 
Chiclmsaw Nation, 14 Stat. 769; Treaty of August 13, 1868, with the Nez 
Perce Tribe, 15 Stat. 693. 

27 Treaty of October 16, 1826, with the Potawatamie Tribe, 7 Stat. 
295; Treaty of September 20, 1828, with the Potowa.tamie Indians, 7 
Stat. 317 ; TrPaty of July 15, 1830, with the Sacs and Foxes, etc., 7 Stat. 
328; 'l'reaty of September 27, 1830, with the Choctaw Nation, 7 Stat. 333; 
Treaty of March 24, 1832, with the Creek Tribe, 7 Stat. 366 ; Treaty of 
February 14, 1833, with the Creek Nation, 7 Stat. 417; Treaty of January 
14, 1846, with the Kansas Indians, 9 Stat. 842; Treaty of April 1, 1850, 
with the Wyandot Tribe, 9 Stat. 987 ; Treaty of March 15, 1854, w-ith 
the Ottoe and Missouria Indians, 10 Stat. 1038; ·Treaty of May 6, 1854, 
with the Delaware Tribe, 10 Stat. 1048; Treaty of May 10, 1854, with the 
Shawnees, 10 Stat. 1053; 'l'reaty of May 17, 1854, with the . Ioway 
Tribe, 10 Stat. 1069 ; Tr0aty of May 30, 1854, with the Kaskaskia, etc., 
Indians, 10 Stat. 1082; Treaty of January 22, 1855, with the Willamette 
Bands, 10 Stat. 1143 ; Treaty of F'ebruary 22, 1855 ; with the Chiptpewa 
Indians of Mississippi, 10 Stat. 1165 ; Treaty of June 22, 1855, with the 
Choctaw and Chiclrasaw Indians, 11 Stat. 611 ; Treaty of August 2, 1855, 
with the Chippewa Indians of Saginaw, 11 Stat. 633; Treaty of August 
7, 1856, with the Creeks and Seminoles, 11 Stat. 699 ; Treaty of June 28, 
1862, with the Kickapoo Tribe, 13 Stat. 623; Treaty of October 2, 1863, 
with the Chippewa Indians (Red Lake and Pembina Bands), 13 Stat. 
667; Treaty of September 29, 1865, with the Osage Indians, 14 Stat. 687. 

28 Act of March 30, 1802, 2 Stat. 139, 143. 
29XXXI Annals of Congress, 15th Cong., 1st sess. (1817-18), p. 12. 
ao Act of March 3, 1819, 3 Stat. 516, R. S. § 2071, 25 U. S. C. 271. 
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Indians practicabie, and that the means of instruction can 
be introduced with their own consent, employ capable per
sons of good moral character to instruct them in the mode 
of agriculture suited to their situation; and for teaching 
their children in reading, writing, and arithmetic, and 
performing such other duties as may be enj'oined according 
to such instructions arid rules as the President may give 
and prescribe for the regulation of their conduct, in the 
discharge of their duties. A report of the proceeding~ 
adopted in the execution of this provision shall be an
nually laid before Congress. 

This statute carried with it a perm;ment annual appropriation 
of $10,000 "for the purpose of providing against the further 
decline and final extinction of the Indian tribes, adjoining the 
frontier settlements of the United States, and for introducing 
among them the habits and arts of civilization." 31 

The expenditure of this fund occasioned no little difficulty. 
The President, anxious to apply it in the most effective manner 
possible, addressed a circular letter to those societies and indi
viduals-usually missionary organizations-that had been prom
inent in the effort to civilize the Indians, offering the cooperation 
of the Government in their various enterprises.32 Soon the 
$10,000 was apportioned among them, and later, as treaty funds 
became available for this purpose, these, too, generally were dis
bursed to . such establishments.33 

A significant development in the history of Indian education 
was the establishment by a number of Indian tribes of their own 
schools. As early as 1805, the Choctaw chieftains maintained a 
school with annuity funds.34 In 1841 and 1842, before a number 
of states had provided for public schools, the Cherokee and 
Choctaw nations had put into operation a common-school 
system.81 

In 1855, the Commissioner of Indian Affairs, George W. Many
penny, noted that total expenditures for education among the 
Indian tribes during the 10-year period ending January 1, 1855, 
exceeded $2,150,000. Apparently only a small portion of this 
sum was contributed directly by the Government, for the Com
missioner's report shows that while $102,107.14 had been fur
nished by the United States, $824,160.61 had been added from 
Indian treaty funds, over $400,000 had been paid out by Indian 
nations themselves, and $830,000 had come from private 
benevolence.86 

After the Civil War a more liberal policy for participation of 
the Government in the education of the Indians was pursued. In 
1870, $100,000 was set aside for this purpose,37 and in succeeding 
years the sums allocated were sufficiently libera-l to permit a 
definite expansion of activities. 

By 1878, several nonreservation boarding schools had been 
opened. Indian youths from all parts of the country attended 
the United States Indian Training and Industrial School at Car
lisle, Pennsylvania. Other schools were located at Chemawa, 
Oregon; Lawrence, Kansas (Haskell Institute) ; Genoa, Ne
braska; and Chilocco, Indian Territory.3

!1 

n Act of March 3, 1819, 3 Stat. 516. The repeal of this permanent 
e\ppropriatlon was contemplated several times and finally accomplished 
in tbe Act of February 14, 1873, c. 138, 17 Stat. 437, 461. This appro
priation became known as the "civilization fund." Blauch, Educational 
Service for Indians, Staff Study No. 18, prepared for the Advisory Com
mittee on Education (1939), p. 32. 

at 8 Am. State Papers (Indian Affairs, class II, vol. 2) 181G-27, pp. 200, 
201. 

11 Blauch, op. cit., p. 33. 
S4 Treaty of October 18, 1820, with the Choctaw Nation, Arts. 7 and 8, 

7 Stat. 210. 
Ill Blauch, op. cit., p. 33. 
ao Report of the Secretary of the Interior, Sen. Ex. Doc. No. 1, pt. 1, 34th 

Cong., 1st sess. (1855), p. 561. 
17 Act of July 15, 1870, 16 Stat. 335, 359~ 
.. ~lauch, · op. cit., p. 34. 

By the Act of July 31, 1882,39 it was provided that abandoned 
military posts might be turned over to the Interior Department 
for the purpose of conducting therein Indian schools. 

Government participation increased when, in 1890, the Indian· 
Service 

* • * began to use public schools for the instruction 
of Indian chilllren. Individual Indians had attended 
public schools before, but under the policy adopted in 
1890 the Office of Indian Affairs reimbursed public schools 
for the actual increase in cost incurred by instructing the 
Indian children. The practice was in accordance with 
the ultimate plan of the Office of turning over the Indian 
day schools to the States as soon as white settlers and 
taxpayers were present in sufficient numbers to justify the 
establishment of local systems of schools. However, the 
use Of public schools for educating Indian children did 
not become a common practice until after 1900, when it 
developed rapidly.40 

The recent course of federal activity with respect to Indian 
education is charted in the following excerpt from a recent 
study prepared under the auspices of the President's Advisory 
Committee on Education: 

The period since 1900 is marked by a number o! 
changes. In 1006 the schools-several hundred day 
schools and a number of boarding schools-of the Five 
Civilized Tribes in Oklahoma, previously operated by the 
tribal governments, were placed in charge of the Office of 
Indian Affairs. At first they were operated under con
tract but later by the Office of Indian Affairs. * * * 
A uniform course of study for the Indian schools-now 
hardly to be regarded as a progressive step-was pro
vided in 1916. In order to increase the efficiency of the 
teachers, provision was made in 1912 for educationallea¥e 
not to exceed 15 days a year to attend teachers' institutes 
or training schools, and in 1922 this leave was increased to 
30 days. A provision in 1928 permitted 60 days of edu
cational leave in any 2-year period. 

* * * * * 
Some of the changes which occurred are reflected in 

the data on enrollment of Indians in schools. * * * 
From 1900 to 1926 the enrollment increased from 26,451 
to 69,892 or 164 percent. * • * '1 

Since then, a nulilber of other changes have taken place, 
largely in response to criticism voiced by the Report of the 
Institute for Government Research, in 1928,'2 and the Report 
of the National Ad~isory Committee on Education in 193V3 

'rhese changes are summarize~ in additional passages from the 
1939 Advisory Committee study: 

* * * A material change has occurred in the point of 
view of the education of Indians, and a program is being 
developed which seeks to relate instruction to the needs 
and interests of children as well as to develop initiative 
and independence. Much of the deadening routinization 
has been eliminated. Increased emphasis has been placed 
on community day schools, there has been a notable de
crease in the enrollments of Government boarding schools, 
and the programs of the boarding schools have been 
improved to serve primarily the need for secondary educa
tion. Vocational educ'ation adapted to the needs of Indian 
children has received some attention. Provision has been 
made for the higher and technical education of Indian 
youth. Child labor in the schools has been reduced, 
although there is still too much of it in the elementary 
boarding schools. Improvement has been made in the 
educational personnel through higher requirements and 
increases in salaries. Congress has also made larger 

39 22 Stat. 181. 
to Blauch, op. cit., pp. 34, 35. 
41 Blauch, op. cit., pp. 37, 38. 
42 Meriam, The Problem of Indian Administration (1928), c. IX. 
43 Federal Relations to Educa1tion (1931). The National Advisory 

Committee on Education was org:!lnized in 1929 by the Secretary of the 
Interior acting tor the President. 
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appropriations to provide for larger expenditures per 
child in the schools. Educational management has been 
somewhat decentralized, more control being given to the 
regional and local superintendents.'~ 

Another innovation is the Act of April 16, 1934,~ commonly 
known as the Johnson-O'Malley Act providing for federal-state 
cooperation. Under the terms of this legislation, moneys appro
priated by Congress for Indian education may be turned over 
to "any State or Territory, or political subdivision thereof" or 
to "any State university, college, or school" or "any appropriate 
State or private corporation, agency, or institution" under a 
contract by which the recipient of federal funds undertakes to 
provide educational facilities in accord with standards estab
lished by the Secretary of the Interior to a specified number of 
Indian students. So far contracts in accordance with this act 
have been made with Arizona, California, Minnesota, and 
Washington. 

In line with the foregoing tendency towards decentralization 
of federal educational activities it should be noted that in a 
long series of special statutes Congress has appropriated money 
directly to various counties and school districts for the main
tenance of public schools attended by Indians.'6 Generally such 
statutes contain some such provision as the following: 

• * • That there is hereby authorized to be appro
priated, out of any mooeys * * • ~or the purpose of 
cooperating with school district • * * in the improve
ment and extension of public-school buildings: Prov,ided, 
That the schools * * * shall be available to both In
dian and white children without discrimination, except 
that tuition may be paid for Indian children attending 
in the discretion of the Secretary of the Interior * * *.'7 

From these varying treaty stipulations, statutory provisions 
and governmental policies have emerged a number of problems 
concerning education of the Indian. Are all Indians eligible 
to attend federal schools; state schools? Can Indians be com
pelled to attend schools? What are the limitations upon the 
use of funds for Indian education? At various times these and 
other questions have been dealt with judicially and the sub
stance and application of these decisions must be examined. 

B. ELIGIBILITY FOR SCHOOL ATTENDANCE 

At a time when allotment was considered a step towards 
the termination of governmental obligations, Congress thought 
it proper to enact a specific statute which declares that the 
fact of allotment shall not be construed as a reason for ex
cluding the children of allottees from the benefit of federal 
appropriations for education.4a 

The eligibility of Indians to attend state schools is primarily 
a matter of state law, and therefore need not be considered at 
this point. The existence of various federal statutes designed 
to induce the states to offer educational facilities to Indians has 
already been noted,60 and the constitutional issues involved in 
state discrimination· are elsewhere analyzed.G1 

Under certain conditions non-Indian children have the right 
to attend Indian schools.52 

C. COMPULSORY EDUCATION 

The Secretary of the Interior is authorized at the present 
time to make and enforce regulations necessary to secure 
regular attendance of Indian children at Indian or public 
schools. 53 

Several treaties contained provisions for compulsory school 
attendance for children between specified ages and for a speci
fied part of the year.54 Failure to comply with those provisions 
might involve penalties.m; However, compulsory education was 
not a common feature of treaties up to the cessation of treaty
making in 1871. 

At least as early as 1877, common schools and compulsory 
education were urged by the Commissioner of Indian affairs as 
a general policy. 56 

In "1891,57 Congress provided for regulations to enforce, by 
proper means, the regular attendance of Indian children of 
suitable age and health at schools established for their benefit. 
In 1893 much stronger methods were adopted. In the discre
tion of the Secretary of the Interior, parents were given the 
alternative of sending their children to school or losing their 
portion of the annual rations or subsistence.&& 

A year later, Congress made it clear that compulsory attend
ance was not to apply to nonreservation schools, enacting legis
lation 6a which forbade the removal of Indian children to reser
vations outside the state or territory in which they resided 

The most important restriction imposed on the Indian's right without the consent of parents or next of kin, and further 
to attend federal schools is found in the provision that declared: 

* * * No appropriatiQn, except appropriations made 
pursuant to treaties, shall be used to educate children of 
less than one-fourth Indian blood whose parents are 
citizens of the United States and of the State wherein 
they live and where there are adequate free sooool facili
ties provided. 

This restriction, contained in the Appropriation Act of May 25, 
1918 ' 8 has been embodied in title 25 of the United States Code 
as section 297. 

"Blauch, op. cit., p. 44. 
~&Act of April 16, 1934, c. 147, 48 Stat. 596, amended by Act of June 

4, 1936, 49 Stat. 1458, 25 U. S. C. 452-456. 
"Act of June 7, 1935, c. 188, 49 Stat. 327; Act of June 7, 1935, 

c. 189, 49 Stat. 327; Act of June 7, 1935r, c. 190, 49 Stat. 328; Act 
of June 7, 1935, c. 191, 49 Stat. 328; Act of June 7, 1935, c. 192, 49 
Stat. 328; Act of June 7, 1935, c. 193, 49 Stat. 329; Act of June 7, 
1935, c. 195, 49 Stat. 329; Act of June 7, 1935, c. 196, 49 Stat. 330; 
Act of June 7, 1935, c. 197, 49 Stat. 330; Act of June 7, 1935, c. 198, 
49 Stat. 331; Act of June 7, 1935, c. 199, 49 Stat. 331; Act of June 7, 
1935, c. 204, 49 Stat. 333; Act of June 7, 1935, c. 205, 49 Stat. 333; 
Act of June 11, 1935, c. 215r, 49 Stat. 336; Act of June 11, 1935, c. 216, 
49 Stat. 336; Act of August 30, 1935, c. 827, 49 Stat. 1013 ; Act of 
August 30, 1935, c. 828, 49 Stat. 1014. 

•1 Act of June 7, 1935, c. 190, 49 Stat. 328, 1upra. 
•• c. 86, 40 Stat. 561, 564; Act of May 24, 1922, c. 199, 42 Stat. 

552 576 · Act of May 18, 1916, c. 125, 39 Stat. 123, 125. 
The A~propriation Act of May 18, 1916, declared that "the facilities 

ot the Indian schools are needed for pupils of more than one-fourth 

* * * And it shall be unlawful for any Indian agent 
or other employe of the Government to induce, or seek to 
induce, by withholding rations or by other improper 

Indian blood." (Davis v. Sitka School Board, 3 Alaska 481, 491 (1908) .) 
See also Chapter 21, sec. 7. 

4D Act of August 15, 1894, 28 Stat. 286, 311. 
6o See fn. 45, supra. 
Gl See Chapter 8, sec. 10. 
52 Act of March 1, 1907, 34 Stat. 1015r, 1018, 25 U. S. C. 288; Act of 

March 3, 1909, 35 Stat. 781, 783, 25 U. S. C. 289. 
Ga Act of February 14, 1920, 41 Stat. 408, 410, 25 U. S. C. 282. For 

regulations regarding education of Indians, see 25 C. F. R. 41.1-47.7. 
54 E. g., Treaty of April 19, 1858, with the Yancton Tribe, Art. 4, 

sec. 4, 11 Stat. 743; Treaty of March 12, 1858, with the Ponca Tribe, 
Art. 2, seC', 4, J 2 Stat. 997; 'l'reaty of April 29, 1868, et seq., with 
the Sioux Tribes, 15 Stat. 635, Art. 7. 

G6 Treaties .of April 19, 1858, 11 Stat. 743, and March 12, 1858, 12 
Stat. 997, carried the definite penalty for failure to comply of with
holding annuities ·by the Secretary of the Interior. The Treaty of 
April 29, 1868, et seq., 15 Stat. 635, contained a pledge to comply. See 
fn. 72, infra. 

56 Report of the Commissioner of Indian Affairs, 1877, p. 1. 
57 Act of March 3, 1891, 26 Stat. 989, 1014, 25 U. S. C. 284. The 

Commissioner of Indian Affairs was authorized to make regulations 
to secure attendance by the Act of July 13, 1892, 27 Stat. 120, 143, 
25 u. s. c. 284. 

158 Act of March 3, 1893, 27 Stat. 612, 628, 635, 25 U. S. C. 283. 
au Act of August 15, 1894, c. 290, sec. 11, 28 Stat. 286, 813. 
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means, the parents or next of kin of any Indian to consent 
to the removal of any Indian child beyond the limits of 
any reservation. 

This provision was reenacted a year later,00 and has been 
incorporated in title 25 of the United States Code as section 286. 

Under this statute it has been suggested that a writ of habeas 
~orpus will be issued to compel the release of an Indian child 
placed in a nonreservation school without parental consent.61 

The Indian Service sought to evade the force of this statute 
by having a local Indian agent apply in the courts of the state 
to be appointed the guardian of the persons of the Indian chil
dren. His application was granted and he was directed to 
place the children at the industrial school, which was done. 
Later this proceeding was declared invalid by the federal court, 
which declared that if a county court could appoint a guardian 
of Indian children and could direct the placing of these chil
dren in any of the schools of the state, then ~he tribal condition 
of the Indians could be speedily broken up, not in pursuance 
of the acts of the National Government, but through the en
forcement of the laws of the state acting upon the persons and 
property of the Indians.02 

Consent of parents, guardians, or next of kin is not required 
to place Indian youths in an "Indian Reform School." 113 

No Indian pupil under the age of 14 may be transported at 
Government expense beyond the limits of the state or territory 
where its parents reside or of the adjoining state or territory.64 

In 1913 an act was passed which authorized retention of an
nuities due Osage minors from parents who refused to send their 
children to some established school.!l5 

After Indians became citizens and responsibility for the Indian 
devolved to some extent at least upon the states, state agents 
and employees, under regulations of the Secretary of the Interior, 
were authorized to enter reservations as truant officers to enforce 
laws of states requiring regular school attendance.66 

D. USE OF FUNDS FOR INDIAN EDUCATION 

From time to time Congress has placed certain restrictions on 
its appropriations for the support of Indian schools. 

oo Act of March 2, 1895, 28 Stat. 876, 906. See also Act of June 10, 
1896, 29 Stat. 321, 348, 25 U. S. C. 287. 

61 See In re Lelah-puc-ka-chee, 98 Fed. 429 (D. C. N. D. Iowa, 1899). 
e2 Peters v. Malin, 111 Fed. 244 (C. C. N. D. Iowa 1901). Of. State 

v. Wolf, 145 N. C. 440, 59 S. E. 40 (1907) (state law compelling school 
attendance applied to Indian children and federal Indian school). 
In an Alaskan case, In re Oan-ah-cot,qua, 29 Fed. 687 (D. C. Alaska, 
1887) the question of continued attendance at school was at issue. It 
is int~resting to note ·that the decision was put on a quasi-contract 
basis, the Alaska district court holding the mother of the child couM 
not reclaim him from the custody of a Presbyterian mission school 
because she had agreed to allow him to attend for 5 years, and unless 
a clear breach or abuse of the child or a failure to educate and provide 
for and properly superintend its moral training was shown, it would 
be presumed that the best interests of the child would be served by 
continuance at school. Contrast with this the accepted view that 
when a white parent agrees to transfer custody of the child to another 
not in loco parentis, he may ordinarily repudiate that agreement and 
the courts will return custody to him unless a reciprocal affection has 
grown up between the custodian and child. The primary concern in 
these situations is still the best interest of the child, but the courts 
ordinarily hold that when the parents are alive and competent, it is 
to the best interest of the child to return him to the par-ents. Sandro 
v. Villapiano, 81 F. 2d 255 (App. D. C. 1936). 

sa Act of June 21, 1906, 34 Stat. 325, 328, 25 U. S. C. 302. 
114 Act of March 3, 1909, 35 Stat. 781, 783 ; 25 U. S. C. 290. 
6s Act of June 30, 1913, 38 Stat. 77, 96, 25 U. S. C. 285. Of. fns. 54- 55, 

supra. 
It is no longer the practice to withhold annuities to compel attendance. 
es Act of February 15, 1929, 45 Stat. 1185, 25 U. S. C. 231. 

In 1897, Congress declared it to be the policy of the government 
thereafter to make no appropriation whatever for education in 
any sectarian schooV7 In 1905,03 contracts were made with 
mission schools, the money being taken from treaty and trust 
funds (tribal funds) on request of Indians. This use of tribal 
funds was challenged as being contrary to the policy stated in 
the appropriation act for 1897. The Supreme Court held, in 
1908.09 that both treaty and trust funds to which the Indians 
could lay claim as a matter of right, were not within the scope 
of the statute and could be used for sectarian schools. 

In 1917, a statute was enacted which provided that "no ap
propriation whatever out of the Treasury of the United States" 
should be used "for education of Indian children in any sec
tarian school." 70 The effect of the newly added phrase "out 
of the Treasury of the United States" is not clear. At the 
present time money is appropriated for the institutional care 71 of 
Indian children in sectarian schools rather than for their in
struction. 

Controversies in the Court of Claims involve educational pro
visions of treaties and the use of tribal funds for educational 
purposes. 72 

Legislation 73 limiting the annual per capita cost in Indian 
schools has been repealed.74 

All expenditures of money appropriated for school purposes 
among Indians are under the direction of the Commissioner of 
Indian Affairs, subject to the supervision of the Secretary of the 
Interior. rs 

Tribal and gratuity funds are made available for advances 
to worthy Indian youth to enable them to take educational 
courses, including special courses in nursing, home economics, 
forestry, and other industrial subjects in colleges, universities, 
or other institutions, the advances to be reimbursed in uot to 
exceed 8 years. 76 

The status of Indian Service educational personnel inYolves 
problems of Indian Office structure and policy, which are 
separately treated.77 

6
7 Act of June 7, 1897, 30 Stat. 62, 79, 25 U. S. C. 278. And see Act 

of June 10, 1896, 29 Stat. 321, 345. 
us Act of March 3, 1905, 33 Stat. 1048, 1055. 
69 Quick Bear v. Leupp, 210 U. S. 50. 80 (1908). 
70 Act of March 2, 1917, 39 Stat. 969, 988, 25 U. S. C. 278. 
71 The Act of June 21, 1906, 34 Stat. 325, 326, 25 U. S. C. 279, pro

vided for receipt of rations by mission schools for children enrolled in 
such schools who were entitled to rations under treaty stipulations. 

12 See fns. 22-27, fns. 54 and 55, supra. 
The educational provisions of the Treaty of April 29, et seq., 1868, with 

the Sioux Tribe of Indians, 15 Stat. 635, formed the basis of a petition 
filed May 7, 1923, in the Court of Claims, under authority of the Act 
of June 3, 1920, 41 Stat. 738 (Sioux). The petitioner allf'ged that treaty 
provisions for a teacher and schoolhouse for every 30 children were 
unfulfilled and asked compensatory damages. The court in dismissing 
the petition held that the treaty imposed an obligation upon the Indian 
parents to compel attendance which had not been discharged and that, 
moreover, there existed no logical basis for computing damages. Siouw 
Tr·ibe of Indians v. United States, 84 C. Cls. 16 (1936), cert. den. 302 
U. S. 740. Other Court of Claims cases concern the possibility of a 
counterclaim by the United States for gratuitous expenditures for edu
cation against Indian tribal claims. The language of pertinent juris
dictional acts on this point varies. Osage Tribe of Indians v. United 
States, 66 C. Cls. 64 (1928), app. dism. 279 U. S. 811, 68 C. Cls. 788. 
Fort Berthold Indians v. United States, 71 C. Cis. 308 (1930) ; Blackfeet 
et al. Nations v. United States, 81 C. Cls. 101 (1935). Of. Chickasaw 
Nation v. United States, 87 C. Cls. 91 (1938), cert. den. 307 U. S. 646. 

73 Act of April 30, 1908, 35 Stat. 70, 72 ; Act of June 30, 1919, 41 Stat. 
3, 6; Act of February 21, 1925, 43 Stat. 958; 25 U. S. C. 296. 

74 Act of March 2, 1929, 45 Stat. 1534. 
75 Act of April 30, 1908, 35 Stat. 70, 72, 25 U. S. C. 295. 
76 See sec. 6, infra. 
77 See Chapter 2. 
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SECTION 3. HEALTH SERVICES 78 

When the Federal Government assumed the education of division which continued until 1877.87 By 1874,88 about one-half 
Indians, some degree of responsibility for their health was 
incidentally involved, and the first expenditures for Indian 
health were made from funds appropriated for education and 
dvilization.79 Early expenditures for health and medical care 
were made from tribal funds under treaties and from general 
appropriations for education or incidentals.80 These appropri
ations wHe allotted among various religious and philanthropic 
societies already active in educational and missionary work 
among the various Indian tribes.81 

While the superintendency of Indian Affairs was under the 
V'{ar Department,82 the Indians were for the most part in the 
Yicinities of military posts. It was a natural and convenient 
thing that dispensation of medical care and sanitary regulation 
be assumed by members of the army medical staff located on the 
nearby posts. 

In 1832, Congress 83 authorized the Secretary of War to provide 
vaccination against smallpox for the Indians and made an 
appropriation for that purpose. 

In 1849,84 when the Department of the Interior was established, 
medical care of the Indian under the Bureau of Indian Affairs 
r.assed from military to civil control. Under this department, 
agency physicians on the reservation at first gave little attention 
to the Indians und acted more in the capacity of doctors for the 
government employees, or in connection with Indian schools.8~ 

Treaties 8ij entered into included provisions for physicians and 
hospitals. In 1873, measures were taken towards furnishing 
organized medkal facilities and an educational and medical 

of the Indian agencies were each supplied with a physician. 
After 1878 89 physicians on Indian reservations were required to 
be graduates of medical colleges. Between 1880 and 1890,90 sev
eral hospitals were established. In 1909,111 prevalence of tra
choma among the Indians had become so devastating that funds 
were appropriated for investigation, treatment, and prevention 
of this disease, and in 1912 92 money was allotted to the Public 
Health and Marine Service for a survey of trachom·a and 
tuberculosis. 

After 1911,03 appropriations under the heading "relief of dis
tress and prevention of contagious diseases" were greatly in
creased and were spent on correspondingly increased medical 
care and hospital facillties. 04 Since 1921,95 when the Bureau of 
Indian Affairs was authorized to expend funds for the conserva
tion of health, funds have been appropriated specifically for that 
purpose. In 1924, a special division of health was established ln 
the Office of Indian Affairs. 

Fees may be charged for medical, dental, and hospital services 
under such rules and regulations as the Secretary of the Interior 

may prescribe.96 Other regulations 97 in force relative to. health 
activities of the Indian Service, briefly summarized, state that 

health personnel is subject to civil service regulations; physicians 
may not engage in outside practice ; they are responsible for 
health conditions on the reservation, prevention of diseases and 

are required to treat and medically instruct Indians at estab
lished offices, clinics, or in their homes ; they are required to 
make reports of all contagious diseases, inoculations, immuniza-

78 For regulations concerning hospital and medical care of Indians, see tion.s, vital statistics; cooperate with state officials and otherwise 
25 C. F. R. 84.1-85.15. 

79 See sec. 2, supra. 
so Sen. Ex. Doc. 48th Cong., 2d sess., vol. 2, pt. 2, Special Report of 

1888 on Indian Education and Civilization, p. 168. 
81 American. Board of Foreign Missions, Moravians, Baptist Board of 

Foreign l\Iissions, Society of Friends. The reports of religious and edu
cational societies even in prerevolutionary days refer to health and 
medical care for students. Mass. Hi st. Coli., 1st series, vol. I ( 1792 
ed.) p. 173. Regarding two Indian students at Cambl'idge, Mass. in 1654: 
"The other called Caleb, not long after took his degree * * * died 
of a consumption at Charlestown, where he was placed * * * under 
the care of a pllysician * * where he wanted not for the best 
means the country could afford, both of food and physick * * * ." 
Accounts of the Superintendent of Indian Affairs of 1820-21 include 
items for medical service and supplies. 8 Am. State Papers (class II, 
Indian Affairs, vol. 2) 1815-27, p. 299. 

82 Act of May 25, 1824, 4 Stat. 35. 
88 Act of May 5, 1832, 4 Stat. 514. "For vaccine matter and vacci

nation of Indians" was a regular item in appropriation bills. 
84 Act of March 3, 1849, 9 Stat. 395. 
ss Speech of Dr. James Townsend before Western Branch, American 

Public Health Ass'n., July 24, 1939, "Government and Indian Health." 
86 Treaty of January 22, 1855, with the Dwamish, etc., Indians, 12 Stat. 

927, 929; Treaty of January 26, 1855, with the S'Klallam Indians, 12 
Stat, 933, 935; Treaty of January 31, 1855, with the Malmhs, 12 Stat. 
939, 941; Treaty of June 9, 1855, with the Walla-Wallas, Cayuses, and 
Umatilla Bauds, 12 Stat. 945, 947; Treaty of June 9, 1855, with the 
Yakama Nation, 12 Stat. 951, 953; Treaty of June 11, 1855, with the 
Nez Perce Indians, 12 Stat. 957, 959; Treaty of June 25, 1855, with 
the Indians in Middle Oregon, 12 Stat. 963, 965 ; Treaty of July 1, 1855, 
and .January 25, 1856, with the Qui-nai-elts and Quil-leh-ute, 12 Stat. 
971, 973 ; Treaty of July 16, 1855, with the Flatheads, etc., 12 Stat. 
975, 977; Treaty of October 21, 1867, with the Kiowa and Comanche 
'l'ribes, 15 Stat. 581, 584; Treaty of October 28, 1867, with the Chey
enne and Arapahoe Tribes, 15 Stat. 593, 597; Treaty of April 29, 1868, 
et. seq., with the Sioux, 15 Stat .. 635, 638; Treaty of May 7, 1868, with 
the Crow Tribe, 15 Stat. 649, 652; Treaty of May 10, 1868, with the 
Northern Cheyenne and Arapahoe Tribes, 15 Stat. 655, 658; Treaty of 
July 3, 1868, with the Eastern Band of Shoshones and Bannock Tribe, 
15 State. 673, 676. 

enforce necessary quarantine regulations and sanitary inspec
tions; immunize and inoculate against contagious diseases.08 

All admissions and discharges to and from hospitals are upon 

order of physician. Adults leaving the hospital against the 

advice of physician in charge must give a written release of all 

liability to the Indian Service. Parents or guardians must give 
written permission for hospitalization of a minor or incompetent 
person and consent for surgical operations must be obtained from 

B
7 Sen. Ex. Doc., 48th Cong., 2d sess., vol. 2, pt. 2, Special Report of 

1888 on Indian Education and Civilization, p. 168. Annual Report of 
the Commissioner of Indian Affairs, 1885, p. k"\:XVI. 

s8 Speech of Dr. Townsend, ol[). cit., 
89 Ibid. 
9° Annual Reports of the Commissioner of Indian Affairs, 1887, pp. 227, 

264; 1888, p. XXXV. 
91 Act of E'ebruarr 20, 1909, 35 Stat. 642. 
92 Act of August 24, 1912, 37 Stat. 518, 519. 
oa Act of March 3, 1911, 36 Stat. 1058. 
94 Specific appropriations for health work among Indians: 1911, 

$40,000; 1912, $60.000; 1913, $90,000; 1914, $200,000; 1915, $300,000; 
1916, $300,000; 1917, $350,000; 1918, $350,000; 1919, $350,000; 1920, 
$375,000; 1921, $350,000; 1922, $375,000; 1923, $370,000; 1924, $370,-
000; 1925, $596,270; 1926, $700,000; 1927, $756,000; 1928, $948,000; 
1929, $1,514,000; 1930, $2,658,000; 1931, $3,074,110; ] 932, $4,050,-
000 ; Hl33, $3,213,000 ; 1934, $2,996,200 ; 1935, $2,981,040 ; 1936, 
$3,534,620; 1937, $4,062,360; 1938, $4,595,G90; 1939, $5,024,000; 1940, 
$5,088,170. See appropriation acts listed in Chapter 4. 

oo Act of November 2, 1921, 42 Stat. 208, 25 U. S. C. 13. 
us Act of May 9, 1938, 52 Stat. 291, 312, 25 U. S. C. 562. 
97 25 C. F. R. 84.1-85.15. Regulations apply to tribes organized 

pursuant to the Reorganization Act of June 18, 1934, 48 Stat. 984, 
amended, Act of June 15, 1935, 49 Stat. 378, and the Oklahoma Welfare 
Act of June 26, 1936, 49 Stat. 1967, 25 U. S. C. 500, 501, except where 
inconsistent with tribal constitutions or bylaws. In case of conflict, 
tribal law provisions supersede regulations. ' 

us Act of August 1, 1914, 38 Stat. 582, 584, 25 U. S. C. 198. 
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the patient, if an adult ; if a minor or incompetent, from parents 
or guardians.91 

Under regulati<ms 100 relating to hospitals, indigent Indians 
recognized as tribal members are admitted without cost. In 
tribal hospitals supported by tribal funds, all tribal members are 
entitled to free hospitalization. Priority of admission is based 
on necessity for hospitalization and degree of Indian blood. 
White wives of Indians, Indian children from Government 

Care of insane Indians has for many years been considered 
within the powers of the Secretary.106 Payment for their care is 
made to various hospitals for the insane including St. Elizabeths 
Hospital in the District of Columbia, which is a federal_ 
institution.107 

Commitment of an Indian to a hospital for the insane requires 
a sanity hearing to insure due process.108 The laws of the states 
where reservations are located are conformed to in the commit-

schools, Indian widows of whites or of nonrestricted Indians, if ment of insane Indians to state mental hospitals or state institu
residing on reservations, are eligible for admission. Indian tions for the insane. An insane Indian residing on an Indian 
wives and children of white men are not admitted unless resi- reservation under the jurisdiction of the United States may be 
dents on reservations and participants in tribal affairs. committed to St. Elizabeths Hospital by order of the Secretary 

Indians as citizens of the states in which they reside fre- of the Interior. A certificate of insanity made by two reputable 
quently claim and sometimes obtain the public health protection physicians who have conducted an examination of the Indian is 
of the various states. 'l'o facilitate c~operation between the required before issuance of an order of the Secretary. Notice of 
state and Federal Government, the Secretary of the Interior jn the time and place of such examination must be personally served 
1929 

101 
was authorized to permit agents and employees of any upon the alleged insane Indian, the spouse, parent, or other next 

state to enter on tribal land, reservation, or allotment therein 
for the purpose of making inspections of health and enforcing 
sanitation and quarantine regulations 

In 1934, the Johnson-O'Malley Act 102 became law and pro-
vided that the Secretary of the Interior might enter into con
tracts with states or territories for medical attention to Indians. 

In 1935, under the Social Security Act, increased health benefits 

of kin known to be residing on the reservation. The Indian 
alleged to be insane has the right to present witnesses and to 
submit evidence of his sanity.109 

In ariy case in which an Indian is alleged to be insane or of 
unsound mind, and such Indian has displayed homicidal tenden
cies or has otherwise demonstrated tbat if permitted to remain 

were made available to the Indians.toa at large or to go unrestrained, the rights of persons and of prop-
In 1936/().j, the President, by Executive order, provided that erty will be jeopardized or the preservation of the public peace 

officials and employees of the Indian Service serving in a medJ imperiled and the commission of crime rendered probable, the 
ical or sanitary capacity could hold state, county, or municipal 
positions of similar character without additional compensation, 
with the consent of the Secretary of the Interior. 

In the enforcement of public health regulations the Secretary 
of the Interior has been authorized to impose quarantine and 
when necessary to confine persons afllicted with infectious 
diseases. 1011 

w 25 C. F. R. 84, 85. 
100 Ilnd. 
101 Act of February 15, 1929, 45 Stat. 1185, 25 U. S. C. 231. 
102 Act ot April 16, 1934, 48 Stat. 596, amended June 4, 1936, 49 Stnt. 

1458, 25 u. s. c. 452-454. 
xos See sec. 5 of this Chapter. 
104 Executive Order 7369, May 13, 1936. 
1°5 Act of August 1, 1914, 38 Stat. 582, 584. 

superintendent has authority to take such Indian into custody 
and to detain him temporarily in some suitable place pending 
proper legal adjudication of his insanity. 

106 25 U. S. C. 13, derived from Act of November 2, 1921, 42 Stat. 208, 
grants the Bureau of Indian Affairs power to expend money for relief 
of distress and conservation of health. 

101 Act of April 28, 1904, 33 Stat. 539, directs that insane Indians in 
Indian Territory be cared for at the asylum for insane Indians at Canton, 
S. Dak. The Appropriation Act of May 10, 1939, 53 Stat.· 685, 736, pro
vides for the admission to St. Elizabetbs Hospital of "insane Indian 
beneficaries of the Bureau of Indian ,Affairs." 

108 Of. Barry v. Hall, 98 F. 2d 222 (App. D. C., 1938). This case 
requires all persons admitted to St. Elizabeths Hospital to have been 
determined insane upon hearing with an opportunity for defense. Memo. 
Sol. I. D., July 27, 1939. 

100 25 C. F. R. 84. 

SECTION 4. RATIONS, RELIEF, AND REHABILITATION 

The common belief that Indians, as such, receive rations from 
the Federal Government is not in accord with the facts.110 

As noted in the introduction to this chapter, frequently in 
sales of Indian land 111 supplies were used instead of cash as 
the q'ttid pro quo offered to compensate the Indian for value 
received by the United States. Later, as the Indians advanced 
sufficiently in the knowledge of white man's civilization to pur
chase their own supplies and clothing, the value of promised 
supplies was frequently commuted and paid in money per capita 
to the members of various tribes.112 

As a matter of hospitality, a law 113 authorizing food for Indians 
visiting at army posts has remained on the statute book for over 
a hundred years. Relief, frequently dispensed in the form of 
food, has been authorized in general appropriations m for indi-

110 25 C. F. R. 251.1. Also see 251.2-251.8. 
111 For example, see treaties of February 19, 1867, with the Sissiton 

and Warpeton, 15 Stat. 505; October 21, 1867, with the Kiowa and 
Comanche, 15 Stat. 581; May 7, 1868, with the Crow, 15 Stat. 649. 

1~ Act of July 1, 1898, 30 Stat. 571, 596, 25 U. S. C. 136. 
11B Act of May 13, 1800, 2 Stat. 85; R. S. § 2110, 25 U. S. C. 141. 
u, See appropriation acts, Chapter 4. 

gent Indians. The charitable nature of these limited appropria
tions, however, has been mistakenly attributed generally to all 
provisions relating to rations. The failure to recognize that 
issuance of rations may be a form of payment of obligations to 
Indians resulted in the provision in the Act of March 3, 1875, m 

that able-bodied male Indians give service and labor in return 
for supplies distributed to them. 

At the present time, when relief is given in the form of food 
and supplies, labor is required of recipients of relief rations 
wherever possible. Such rations may not be sold or exchanged. 
They can be shared only with dependents of the recipients.116 

Under recent appropriation acts 117 tribal funds have been made 
available for relief purposes. 

u~ 18 Stat. 420, 449, 25 U. S. C. 137. 
m 25 C. F. R. 251.2, 251.3. 
111 Act of May 9, 1938, 52 Stat. 291, 314. Tribal funds are appropriated 

for relief of Indians, "in need of assistance, including cash grants ; 
the purchase of subsistence supplies * * * and household goods; 
* * * transportation, and a ll other necessary expenses, $100,000, 
payable from <funds on deposit to the credit of the particular tribe 
concerned." 
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Allotments are made to the superintendents of the various 
agencies for the relief of indigent Indians under their super
VISion. These allotments are spent chiefly for supplies, food, and 
clothing; us a limited amount being spent also for work relief 
and for subsistence grants when unusual circumstances warrant 
such procedure. Rarely is relief given in the form of cash. 

us Relief situations are often of an emergency nature and purchases 
for relief dispensation are permitted without usual advertisement re
quired by R. S. § 3709. Compliance is apparently required with the 
provisions of the Act of May 27, 1930, 46 Stat. 39:1,, requiring purchases 
of shoes or other articles available from prison manufacture to be made 
through the Federal Prison Industries, Inc.-Hearings, H. Subcomm. of 

A chief object of recent rehabilitation work has been to pro
vide landless Indians with land, houses, outbuildings, fencing, 
water supply, etc., so that with equipment and livestock provided 
from other sources they may be enabled to work the land in a 
self-supporting manner.119 Aid to individual Indians in this field 
has generally taken the form of loans rather than grants, and is 
therefore considered under section 6 of this Chapter. 

Comm. on Appropriations, Interior Dept., 76th Cong., 3d sess., pt. II, 
p. 502. 

119Jbid. The National Resources Board, as the result of a survey or 
Indian homes in 1935, has reported that some 70 percent of Indian 
dwellings are probably below a reasonable living standard. 

SECTION 5. SOCIAL SECURITY BENEFITS 

In 1936 120 the Solicitor of the Interior Department rendered prohibit any implication that Indians were to be deprived of 
an opinion which held that the Social Security Act 121 was the benefits of the act. To quote the Solicitor, 
applicable to the Indians. The act contemplates three types In computing these statistics no omission is made of 
of direct aid by states in cooperation with the Government tv 
their needy citizens, that is, aid ·to needy aged individuals, to 
needy dependent children, and to needy individuals who are 
blind. 

In connection with these three types of direct aid, it was 
determined that as a state plan must be "in effect in all 
political subdivisions of the State," and as Indian reservations 
are included within states, counties, and other political subdivi
sions, Indians are entitled to aid under state plans. 

Other provisions of the Social Security Act provide federal 
assistance in the care of crippled children, maternal health 
service and public health service, special attention being give~ 
to rural areas and areas suffering from severe economic dis
tress. One of the bases for allotment of federal funds was 
poplilation of states. Statistics relating to population included 
Indians. Their inclusion in the compilation would seem to 

120 MPIDO. Sol. I. D .. April 22, 1936. 
121 Act of August 14, 1935, 49 Stat. 620. 

the Indians and official registration and census rolls 
have been used which, of course, include the Indian popu
lation. It would be manifestly contrary to the intention 
of the act that funds allotted to cover a certain number 
of people should be used only for a chosen group to the 
exclusion of others included in the count. 

Furthermore it was held that, as citizens, Indians were 
entitled to social security benefits, all Indians who were not 
already citizens having become so by the Act of June 2, 1924.122 

In view of these considerations, the Solicitor held that no 
distinction is justified between the Indian and other state 
citizens, and that the law requires that social security benefits 
be distributed without discrimination against the Indians. 

According to Dr. James Townsend/23 Director of Health, 
Office of Indian Affairs, most states are actively assisting in 
the application of the Social Security Act to Indians, others arc 
assisting to a lesser degree, and still others resist expenditure 
of state and local funds for Indians, even to the point of failure 
to accept Indian applications. 

122 43 Stat. 253. See Chapter 8, sec. 2. 
1 :>.'1 Speech by Dr. Townsend, op. cit. 

SECTION 6. FEDERAL LOANS 

Loans advanced by the Federal Government to the Indians Indians. Prior to 1938 loans were made in the form of property, 
are financed from gratuity appropriations,ru appropriations from but since that year Indians have received cash loans. These 
tribal fundS,1211 and revolving credit funds establish-ed under the loans were designed to establish Indians in self-supporting indi
Indian Reorganization Act 126 and the Oklahoma Welfare Act.127 

The Klamath Indians may borrow from a revolving credit fund 
specifically set up for that tribe.128 

In addition, loans and grants have been made available to the 
tribe and their members under emergency relief appropriation 
acts beginning in 1935 for financing rehabilitation of families in 

vidual enterprises including farming, stock raising, and other 
ind~stries. Loans have been granted also to assist old and 
indigent Indians who have land they cannot use. 

A limited number of qualified Indians are able to obtain loans 
from gratuity and tribal funds for educational purposes, for 
payment of tuition, and other expenses in recognized vocational 
and trade schools.182 

Recipients of loans from gratuity funds are for the most part 

stricken agricultural areas.120 It is also possible for Indian tribes 
to borrow from other federal agencies funds appropriated for 
such purposes in promotion of the general welfare of the nation 
as low-rent housing development, when the tribes meet the members of tribes not organized under the Indian Reorganiza· 
eligibility requirements of the controlling federal legislation.130 

A. LOANS UNDER SPECIAL INDIAN LEGISLATION 

Since 1912, Congress has appropriated 131 gratuity funds for 
reimbursable loans direct from the Government to individual 

l!l4 25 U. S. C. 13; annual appropriation acts. 
1211 25 U. S. C. 123 ; annual appropriation acts. 
120 Act of June 18, 1934, sec. 10, 48 Stat. 984. 986. 25 U. S. C. 470. 
127 Act of June 26, 1936, sec. 6. 49 Stat. 1967, 1968, 25 U. S. C. 506. 
12a Act of August 28, 1937, 50 Stat. 872. 
1:!9 See subsection B, infra. 
1ao See subsection B, infra. 
u1 25 U. S. C. 13, 123. And see annual appro~riation ~cts. Chapter 4. 

tion Act/33 who therefore are not eligible to borrow funds under 
that act. With the exception of members of the Osage Tribe, 
Loans from gratuity funds are not made to residents of the State 
of Oklahoma. 

Congress has also made available for loans to the members of 
certain tribes a part of their tribal funds. These are handled 
as tribal revolving credit funds under which loans are made to 

1a2 Hearings, H. Subcomm. of Comm. on Appropriations, Interior Dept., 
76th Cong. 3d sess., pt. II, p. 175. 

133 Act of June 18, 1934, 48 Stat. 984, 986, 25 U. S. C. 470. Under 
~ec. 11 of the Indian Reorganization Act similar provisions are made for 
loans for educational purposes. 
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individual Indians whose repayments are returned to the fund 
and are available for further loans.1u 

Under the Act of May 10, 1939/35 Congress authorized transfe:r; 
of tribal revolving funds to the revolving credit funds of organ
ized tribes to supplement credit funds and to be administered 
under the rules and regulations. applicable thereto. In the case 
of organized tribes, tribal consent is necessary to authorize use 
of tribal funds for loans or other purposes.136 

Federal credit to the Indians was greatly extended by the 
establishment of re\Olving credit funds under the Acts of June 18, 
1934,137 and June 26, 1936.138 These statutes authorized the estab
lishment of a revolving fund totaling $12,000,000, from which the 
Secretary of the Interior may make loans to incorporated tribes, 
and in the State of Oklahoma to co.operatives/.ao credit associa
tions/40 and individuals :1.41. for economic development. Loans 
as repaid are credited to the revolving fund and reports 
are made annually to Congress of transactions under this 
authorization. 

Regulations governing loans from revolving credit funds to a 
tribal corporation, cooperative, credit association, or an indi
vidual provide that the tribal application must be accompanied 
by an economic program.u2 Security or other gua~ahtee of repay-

, ment, terms of payment, and plans for managing credit operations 
must be included in the application. Upon approval of the appli
cation a commitment order covering the terms and conditions 
for making advances of funds is prepared. Any changes to be 
made in the application or any additional conditions are incor
porate<! in the commitment order, which is then returned to the 
applicant for acceptance. Advances are made <'Ontingent upon 
accomplishment of certain features of the program. Failure to 
carry out these provisions is ground for refusing further 
advances. The tribe, if the loan contract so provides, may relend 
funds to individuals, partnerships, and to cooperatives, and may 
use funds for the development and operation of corporate (tribal) 
enterprises. Credit associations may lend only to individuals.1.c.1 

Definite plans for the use of funds likewise are required of any 
individual or association of individuals borrowing from the tribe 
or credit association. These loans may not extend for a greater 
period than the duration of the agreement Qf the tribe or 
credit association with the government. This period varies, 
ranging from short-term crop loans and intermediate-term loans 
for livestock products, to long-term loans for permanent improve
ments. Loans for permanent improvements are made only in 
exceptional circumstances, preference being given to income
producing enterprises. As a matter of policy loans are not made 
for land purchases _under the revolving fund except in very 
unusual cases and then in small amounts/"" 

Final approval of all loans made by corporations, or credit 
associations, is vested in representatives of the Indian Service 
at the present time. 

134 See for example 25 C. F. R. 28.1-28.56, governing administration of 
Klamath Tribal Loan Fund, created by Act of August 28, 1937, 50 Stat. 
872, 25 u. s. c. 530- 535. 

m Public Act No. 68, 76th Cong., 1st sess. 
1ao Act of June 18, 1934, sec. 16. 48 Stat. 984, 987, 25 U. S. C. 476, 

giving such tribe power to veto unauthorized use of tribal asset::;. And 
see Memo. Sol. I. D. October 18, 1932. 

1:11 Sec. 10, 48 £tat. 984, 986, 25 U. S. C. 470. For regulations govern
ing loans to Indian chartered corporations, see 25 C. F. R. 21.1-21.49. 

138 49 Stat. 1967. 
139 l~'or regulations governing loans to Indian cooperatives in Oklahoma, 

sec 25 C. F. R. 23.1-23.27. 
140 Sec ibid., 24.1- 24.15. For regulations governing loans by Indian 

credit associations in Oklahoma, see 25 C. F. R. 25.1-25.26. 
141 For regulations governing loans by the United States to individual 

Inoians in Oklahoma, see ibid., 26.1-26.26. 
H2 25 C. F. R., subchapter E. 
1~8 Ibid. 
1u Ibid., part 27. 

Legislation authorizing revolving credit fund loans to incor
porated tribes has been construed in the light of the avowed 
purpose of increasing tribal control over tribal resources. 

In discussing this legislation the Solicitor of the Interior. 
Department 141 pointed out: 

Money from the revolving credit fund may not be loaned 
to individual Indians directly. In relation to this fund 
the Secretary of tbe Interior can deal only with the tribal 
corporations representing the interests of all the Indians 
who are members of the tribes. In this respect the loans 
contemplated * "' * are in distinct contrast to those 
heretofore authorized by Congress. Under reimbursable 
appropriations loans have been made to the Indians for 
designated purposes, * * * are carried on by the Gov
ernment with individual Indians. * * * The tribal 
bodies, where such exist, have no responsibility in the 
administration of such funds. 

Under section 10 of the Wheeler-Howard Act,He governing the 
revolving credit fund the Government can deal only with the 

·tribal authorities, and these are charged with the responsibility 
for making such loans to their members, or for using the funds 
in such ways as will enable them to create a basis for expanding 
self-sufficiency. In accordance with the purpose expressed in 
sections 16 and 17 of the act, by which a large and increasing 
responsibility for taking care of their own welfare is placed 
upon the various tribes, organized for local self-government and 
economic activity, section 10 contemplates that funds loaned to 
the tribes will be, in large measure, subject to their disposition, 
consistent with the terms of said provision. 

This section was construed by the Solicitor: 

Under section 10 the Secretary of the Interior may 
determine the conditions upon which be will make loans 
to Indian corporations. He may prescribe su<'h rules and 
regulations as are reasonably appropriate to this purpose. 
He may require reasonable guarantees by the borrowing 
corporation that the money loaned to it will be used for 
:::;pecified purposes and handled in specified ways. If the 
Secretary iR to exercise any control over money already 
loaned to the corporation it must be a control which is 
authorized by mutual agreement, and is designed to en
force the terms of such agreement. The strictly regula
tory power of the Secretary, conferred by section 10, ceases 
when the loan to the tribe is completed. Thereafter the 
powers of the Department are limited to enforcement of 
the terms of the tribal loan agreement. The Indian cor
poration, upon which responsibility is placed for the re
payment of the loan, may properly expect, under the terms 
of section 10, that moneys will not be disbursed to indi
Yidual members of the tribe in the discretion of the Inte
rior Department, on behalf of the corporation, but that 
the money will actually be loaned to the corporation to 
be used or disbursed by the duly elected officers of the 
corporation in accordance with the terms of a loan agree
ment and in accordance with the mandates given these 
officers in tribal constitutions, bylaws and cbarters/~7 

In view of these purposes, the Solicitor of the Interior Depart
ment held, any arrangement placing upon Indian Service officials 
primary responsibility for the administration of loans from the 
tribe to the indi-vidual would be " a serious invasion of tribal 
responsibility an<l initiative" and would "nullify in large 
measure the promises contained in other sections of the Act." 
Equally inconsistent with the purposes of the act and with the 
terms of constitutions :md charters adopted thereunder, the 
Solicitor held, would be any arrangement whereby the tribal 
nnthorities administering such loans were subjected to the con
t:rol of Indian Senice officials. Any such arrangement would 
constitute an assumption of ''political control of matters internal 
to the tribe." 

1to Memo. Sol. I. D., December ~. 1935. 
u& Act . of June 18. 1934, .(8 Stat. 98.(. 986, ~5 U. B. C. 47Q. 
1•7 :&Jemo. Sol. ~. D., December 5, 193~. 
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Safeguards against improper disposition of funds by the bor
rowing tribe must be set forth in the loan agreements between 
the tribe and the Secretary of the Interior.1

4,8 

The Oklahoma Welfare Act 149 made funds appropriated for 
loans under the Indian Reorganization Act available for loans to 
Oklahoma tribes, individual Indians, and ~ooperatives for land 
management, credit, administration, consumers' protection, pro
duction, and marketing purposes. The act also authorized ad
ditional appropriations of an additional $2,000,000 for loans. 

The beiwfit of the revolving credit fund was extended to Alaska 
by the Act of May 1, 1936.100 

B. LOANS UNDER GENERAL LEGISLATION 

Under various acts making appropriations for rural rehabilita
tion, and relief/51 Indian~'>, like other citizens, have received loans 
and grants. At the same time certain Indian tribes have under
taken to handle their own rehabilitation and relief problems, with 
federal aid. Thus funds for rehabilitation were granted to 
various tribes under agreements 162 executed by the Commissioner 
of Indian Affairs for, and on behalf of, the United States. 
Agreements on behalf of organized tribes are signed by tribal 
officers. Unorganized tribes are represented by trustees. Sub
mission of programs approved by such officers or trustees is re
quired as a condition precedent to the execution of a trust 
agreement. The funds may be set up by the tribe as a revolving 
fund and money may be advanced by the tribe to individual In
dians, all contracts with individuals being executed by the 
tribes. 

In some cases the tribe, instead of loaning money, uses re
habilitation funds to improve tribal land, and then assigns the 
use of the land to members. Improvements on tribal land 
remain the property of the tribe, individual Indians paying fees 
for the use of the improvements. These payments are, in most 
cases, to be collected until the original value, or partial value at 
least, of the improvement has been collected. Payments are 
p]aced in a tribal revolving fund. 

Property improved under rehabilitation loans is ordinarily held 
under revocable assignments, subject to revocation upon failure 
to pay. The assignee may ordinarily designate a successor sub
ject to joint approval of the tribal officers or trustees and 
superintendent. 

HS Ibid. In this memorandum the Solicitor declared : 

* * * If the loan agreement is to be regarded as a contract, 
observance of which by the corporation is a prenqui!:dte to the 
obtaining and the continued use of funds from the revolving fund, 
then suc'h contract should be equally binding on the GoYernment. 
The Secretary of the Interior has no authority, under the power 
to make rules and regulations contained in section 10 of the Act, 
to require that the Indians shall observe such agreements on pain 
of drastic peualties, while the Government is free to change its 
policies in such ways as it deems best, and to force new terms 
upon the Indians which were not included in the original agree
ments. Such an illusory agreement is clearly not justified as a 
matter of law. 

I believe that the rules and regulations should state clearly 
the minimum terms and condHions which must be inserted in 
eYery ageeement for a loan from the revolving fund, and further 
that this agreement should be binding, not only upon tbe Indians, 
but al:;;o uvnn tbe Government. If the SPcretary of the Interior 
and the Indians of a particular tribe agree upon a credit program 
and upon plans for the economic uevelopment of such tribe and 
nf its members, I do not believe that a subsequent Secretary should 
have the power at a later date to change the terms of that 
agreement. 

149 Act of June 26, 1936, 49 Stat. 1967, 25 U. S. C. et geq. For 
regulations governiJ'l~ loans by United States to individual Indians in 
Oklahoma, see 25 C. 11'. R. 26.1-26.26. 

100 49 Stat. 1250, 48 U. S. C. See Chapter 21, sec. 9. 
151 Joint Resolution of April 8, 1935, 49 Stat. 115; Joint Resolution 

of June 29, 1937, 50 Stat. 352; Joint Resolution of June 21, 1938, 52 
Stat. 809. 

102 Under these agreements, the United States grants to the tribe all 
of the allocation of emergency funds required to cover the cost of the 
appro>ed projects, excrptiug such part of the cost as represf'nts necessary 
administrative and supervisory expenses. The grant is made subject to 
the condit~on th~t it will be used for approved ob~ects. 

Another phase of rehabilitation involves self-help projects. 
Money is advanced to the tribes for community buildings, in 
which Indians are engaged in sewing, canning, weaving, and 
handicrafts. Machine sheds, storehouses, shearing sheds, 
smithies, shops, grist mills, tanneries have been constructed. 
Water development and irrigation projects have been financed. 
Frequently materials are supplied at tribal expense and the work
ers are paid wages, the products being property of the tribe. 
By these activities not only have numerous Indian workers re
ceived wages but tho.usands of Indian families have been more 
adequately fed and clothed.153 

The tribal programs of rehabilitation were first financed out 
of appropriations under the Joint Resolution of April 8, 1935/54 

allocated to the Office of Indian Affairs by a Presidential letter 
of January 11, 1936/55 This work was continued under the 
Emergency Relief Acts of 1937 156 and 1938.151 The Emergency 
Relief Appropriation Act of 1939 156 made a special appropriation 
direct to the Office of Indian Affairs. 

Those Indians whose needs are not met by the tribal rehabili
tation program are entitled to treatment on a _parity with other 
citizens when they apply to the Farm Security Administration 
for individual rehabilitation loans.159 

Under the same principle that prompted the holding that indi
vidual Indians are eligible to receive assistance under the Social 
Security Act and from the Farm Security Administration for 
rehabilitation loans/60 Indian tribes are eligible to apply for 
loans under such legislation for the general welfare as that 

153 Hearings H. Subcomm. of Comm. on Appropriations, Interior Dept., 
76th Cong., 3d sess., pt. II, p. 461. 

154 49 Stat. 115. This act appropriated for rural rehabilitation and 
relief of stricken agricultural areas. 

155 Presidential letter No. 132i1, January 11, 1936. 
156 Joint Resolution of June 29, 1937, 50 Stat. 352, 353. This act 

appropriated for expenditure by the Resettlement Administration for 
rehabilitation of needy persons as the President may direct. 

157 Joint Resolution of June 21, 1938, 52 Stat. ~09. Under this RCt 
only Indians are eligible to positions on Indian work relief projects until 
these needs have been met. Memo. Sol. I. D., December 13, 1938. 

158 Public Res. No. 24, 76th Cong., 1st sess., 252. 
SEC. 5. (a) In order to continue to provide relief and rural 

rehabilitation for nerdy Indians in the United States, there is 
hereby appropriated to the Bureau of Indian Affairs, Department 
of the Interior, out of any money in the Treasury not othf'rwise 
appropriated for the fiscal year ending June 30, 1940, $1.350,000. 

(b) The funds provided in this section shall be available for 
(1) administration, not to exceed $67.500; (2) loans; (3) relief; 
(4) the prosecution of projects approved by the President for 
the Farm Security Administration for the benefit of Indians under 
the provisions of the Emergency Relief Appropriation Act ot 
1938; and (5) subject to the approval of the President, for 
projects involving rural rehabilitation of needy Indians. 

150 '£he argument that Indians should be excluded from benefits avail
able to other needy persons under the appropriations to the Farm Se· 
curity Administration, because of the special appropriation to the office 
of Indian Affairs, was considered and rejected by the Solicitor for the 
Department of Agriculture, in view of the ruling of the Solicitor for 
the Interior Department that the approvriation to the Office of Indian 
Affairs 

• * should be nflrrowly construed in such a manner as to 
limit expenditures by the Indian Service to those purposes for 
which expenditures were made during the fiscal year 1939 out 
of the fund transferred in that year to the Indian Service by the 
Farm Security Administration. These purposes are, in sub
stance: (1) grants to Indian tribes for the benefit of Indians 
through a program of tribal or community projects for the con
struction of buildings and other tribal and community enter
prises; and (2) administrative ex:Penses, loans, and relief 
payments incidental to the foregoing primary purpose or other
wise affecting Indians who are ineligihle to receive benefits under 
section 3 of the act. (Memo. Sol. I. D., December 14, 1939.) 

The Solicitor .for the Department of Agriculture thereupon ruled : 

• • • there is no occasion for applying the rule that an 
app1·opriation for a specific purpose cannot be augmented by the 
use of funds appropriatf'd in more general terms. • • • 
funds appropriated to that [Farm Security] Administration 
under the current [Emergency] Relief Act [of 1939] may be used 
for loans and grants to Indians, except those Indians who are 
receiving aid directly from the Indian Office under Section 5 of 
the Act. (Letter Sol. Dept, of AgriCJllture, Deceip.i:)er 22, 1939,) 

1eo See sees. 5 and 6, supra. -
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providing for low-rent housing development, when they are 
otherwise qualified under the term's of the legislation. The 
United States Housing Act of 1937 161 authorizes loans to "public 
housing agencies," which are defined to include a "governmental 
entity or public body * * * which is authorized to engage 
in the development or administration of _low-rent housing or 
slum clearance." 162 In an opinion of the Solicitor/63 the Interior 

161 Act of September 1, 1937, 50 Stat. 888, 42 U. S. C. chap. 8. 
162 Sec. 2 (11), Act of September 1, 1937, 50 Stat. 888. 

Department has held that Indian tribes are governmental enti
ties capable of undertaking housing enterprises and that, where 
a tribe is incorporated under the Act of June 18, 1934/64 it may 
be said to be authorized to engage in the low-rent housing and 
slum clearance projects contemplated by the United Stafes 
Housing Act of 1937 and it is, therefore, eligible to apply for a 
loan under that act. 

163 Op. Sol. I. D., M. 30807, August 6, 1940. 
164 48 Stat. 984. 

SECTION 7. RECLAMATION AND IRRIGATION 

Evidence of ancient irrigation works abounds in the more 
arid regions of the western part of the United States, indicating 
that irrigation was practiced by the Indian in prehistoric times. 
Without irrigation, much of this land is unproductive and 
unsuited to human life. When Indian reservations were estab
lished in this country, the Federal Government, in order to make 
it possible for the Indian to becom·e self-supporting, embarked 
on a program of irrigation development.16

" 

At the present time, the Irrigation Division of the Bureau 
of Indian Affairs is responsible for the administration of over 
100 individual irrigation projects embracing approximately 
1,250,000 acres, of which some 800,000 acres are under con
structed works. The total investment in these projects exceeds 
$51,000,000. The area under constructed works is being in
creased each year. The annual operation and maintenance 
expenditures average about $1,500,000, and the construction 
expenditures vary from $3,000,000 to $7,000,000 annually.16a 

The field administration is handled from four offices : The 
assistant director's office in Los Angeles; the supervising engi
neer's offices in San Francisco and Billings, and a district office 
in Oklahoma City. There is also maintained a chief counsel'<; 
office in Los Angeles and a district counsel's office in Billings. 
On each of the projects a local operating force is maintained. 16

• 

Until 1902 168 irrigation construction, maintenance, and opera
tion were carried on under the direction of the reservation 
superintendents, with occasional assistance from local engineers 
temporarily employed. 

In 1906/69 a chief engineer was appointed and gradually since 
that time a technical staff and organization has been developed 
to supervise and carry on Indian irrigation. 

In 1907/70 a plan contemplating close cooperation between 
the Bureau of Reclamation and the Indian ServiCe was formu
lated. Some of the Indian projects were transferred to the 
Bureau of Reclamation. Under this agreement construction 
was carried on by the Reclamation Service on the Flathead, 
Fort' Peck, and Blackfeet projects in Montana and on the Pima 
and Yuma reservations in Arizona. In 1924/71 these projects 
were returned to the Indian Service. In the past few years the 
Bureau of Reclamation and the Office of Indian Affairs fre
quently have cooperated on engineering features of various 
irrigation projects. 

161> The extent to which water rights have been reserved is considered 
in Chapt.~r 15. 

100 Annual statement of "Costs, Cancellations, and Miscellaneous 
Irrigation Data of Indian Irrigation Projects, Fiscal year 1939,'' 
Interior Department. 

167 Ibid. 
1 GS By the Act of June 17, 1902, 32 Stat. 388, the Secretary was 

authorized to contract for construction of projects. 
169 Act of ,Tune 21, 1906, 34 Stat. 386. 
170 Hearings, Sen. Subcomm. of Corum. on Ind. Aff., Survey of Condi

tions of the Indians in the United States, 71st Cong., 2d sess., pt. 6, 
Engle report. January 21, 1930, p. 2259. 

111 Act of June 5, 1924, 43 Stat. 390, 402. 

The irrigable land on Indian reservations in the Northwest, 
in almost every instance, is allotted. In the Southwest a few 
allotments of irrigable land have been made, but on most of 
the reservations in that area the Indians occupy and use certain 
small tracts so long as the individual makes beneficial use of the 
land and irrigation facilities, the ownership remaining in a tribal 
status. · This condition applies to practically all the projects in 
the Navajo and Hopi country and also to the Pueblo projects. 

In the North and Northwest the allotments range from 20 
acres to ·so acres, the average being about 40 acres of irrigable 
lnnd per individual. The southern projects are subdivided into 
small tracts, the majority being about 10 acres. In areas where 
fruit or garden is the prevailing crop, individual tracts are fre
quently as small as 2 acres.172 

In addition to construction, operation, and maintenance of 
systems of canals and ditches, the Indian irrigation service has 
supervised the construction and operation and maintenance. of 
numerous drainage systems, pumping plants, storage and flood 
control dams, and miscellaneous. irrigation developments in con
nection with subsistence gardens or homesteads. Hydroelectric 
and Diesel engine power generating plants m have been con
structed in some instances with transmission lines supplying 
power to neighboring communities, factories, farms, and mining 
operations. 

The government's first venture in irrigation construction in 
1867 m was provided for by an appropriation of $50,000 for the 
"expense of collecting and locating the Colorado River Indians 
in Arizona * * * including the expense of constructing a 
canal for irrigating said reservation." · The work was finally 
completed, under supplementary appropriations/75 only to be 
abandoned, however, after several unsuccessful attempts at 
operation and maintenance. In 1884,176 a general appropriation 
of $50,000 for irrigation was to be spent for irrigation in the 
discretion of the Secretary of the Interior. .A similar appro
priation followed in 1892,177 and beginning with 1893/78 Congress 
annually made general appropriations 170 under the description 
"Irrigation, Indian Reservations" for use on such reservations or 
for such purposes as were not provided for by specific appropria· 

1ion. By the Act of April 4, 1910/80 no new irrigation project on 
any Indian reservation or land could be undertaken without 

172 Data to support Request for Public Works Funds, The Indian Service, 
August 31, 1933. 

11a San Carlos Project. See subsec. I, infra. 
· 174 Act of March 2, 1867, 14 Stat. 492, 514. 
175 Act of July 27, 1868, 15 Stat. 198, 222; Act of May 29, 1872, 17 

Stat. 165, 188. 
176 Act of July 4, 1'884, 23 Stat. 76, 94. 
111 Act of July 13, 1892, 27 Stat. 120, 137. 
178 Act of March 3, 1893, 27 Stat. 612, 631. 
110 Appropriation acts: Act of March 2, 1867, 14 Stat. 492, 514; Act 

of July 27, 1868, 15 Stat. 198, 222; Act of May 29, 1872, 17 Stat. 165, 
188 ; Act of July 4, 1884, 23 Stat. 76, 94 ; Act of March 3, 1891, 26 
Stat. 989, 1011. 

180 36 Stat. 269, 270, 272, 25 U. S. C. 383. 
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express authorization by Congress upon presentation of an 
estimate of the cost of the work to be constructed. 

Basic authorization for expenditures for irrigation purposes 
was conferred by the Act of November 2, 1921.181 After 1933, 
emergency funds were allocated for irrigation purposes. 

For projects involvinf,' a large expenditure from the United 
States Treasury or from tribal funds and benefiting, in many 
instances, both white and Indian water users, it has been cus
tomm·y for Congress to pass special acts of authorization .. 182 

For the most part reimbursement was pro·dded for by these 
special acts. 

Until 1914/83 costs of irrigation work on Indian reservations 
nuder general appropriations since 1884 were borne by the United 
States. Appropriations for this purpose were considered gratu
ities. Also, until that year, projects reimbursable from tribal 
funds were operated on the theory that irrigation conferred 
collective tribal benefit. In effect, all members of the tribe were 
required to pay an equal part of the cost regardless of whether 
or not their lands were irrigated. 

By the Act of August 1, 1914/84 Congress changed its legislative 
policy as to reimbursable appropriations for specific projects, and 
thereafter required reimbursement of construction charges on the 
basis of individual benefits received. It provided also for reim
bursement, under the direction of the Secretary of the Interior, 
of general appropriations, hitherto considered as gratuities and 
gifts. Maintenance and operation charges were to be fixed upon 
the same basis. 

Enforcement of this act proved difficult. One reason given 
was that computation of construction charges was impossible in 
the uncompleted state of numerous projects.186 Furthermore, 
reimbursement in the discretion of the Secretary of the Interior 
by the Act of August 1, 1914, was made dependent upon ability 
of the Indians to pay assessments. In 1920,186 when Congress 
made it mandatory that the Secretary of the Interior begin to 
enforce at least partial reimbursement, the retroactive provision 

:uu 42 Stat. 208, 25 U. S. C. 13. 
182 See statutes relating to the more important projects in subsections 

A through L of this section. The major projects in the Indian Service 
such as the San Carlos, Ariz., the Wapato and Yakima in Washington, 
the Flathead, Fort Belknap, and Crow in Montana, and the ,Wind River 
in Wyoming, were constructed under specific acts o:t Congress. 

183 Act of August 1, 1914, 38 Stat. 582, 583, 25 U. S. C. 385. This act 
provided: 

• • • That all moneys expended heretofore or hereafter under 
this provision shall be reimbursable where the Indians have ade
quate funds to repay the Government, such reimbursements to be 
made under such rules and regulations as the Secretary of the 
Interior may prescribe : Provided further, That the Secretary o:t 
the Interior is hereby authorized and directed to apporti:; .. the 
cost o:t any irrigation project constructed for Indians and made 
reimbursable out of tribal funds of said Indians in accordance with 
the benefits received by each individual Indian so far as prac
ticable from said irrigation project, said cost to be apportioned 
against such individual Indian under such rules, regulations, and 
conditions as the Secretary of the Interior may prescribe. • • • 

Prior to the year 1914 there were two classes of funds utilized: (1) Funds 
!Specified as reimbursable in the legislative act making appropriation and 
in most cases reimbursable from tribal funds. (2) Funds concerning 
which nothing was stipulated as to reimbursement. '.rhe Crow, Blackfeet, 
Flathead, Fort Peck, Fort Belknap, Fort Hall, and Yakima projects were 
in this class. Hearings, Sen. Subcomm. of .Comm. on Ind. Aff., Survey 
of Conditions o:t the Indians in the United States, 71st Cong., 2nd sess., 
pt. 6, Engl-e. report, January 21, 1930, p. 2285. 

1s4 38 S.tat. 582, 583. 
185 See fn. 183, supra. 
186 Act of February 14, 1920, 41 Stat. 408, 409, 25 U.S. C. 386. This act 

provided: 
The Secretary of the Interior. i~ hereby authorized a~d . di

rected to require the owners of Irrigable land under any Irriga
tion system heretofore or hereafter constructed for the benefit. of 
Indians and to which water for irrigation pul'lposes can be deliv
ered to begin partial reimbursement of the construc~ion charg~s. 
where reimbursement is required by law, at such trmes and m 
such amounts as he may deem best ; all payments hereunder to 
be credited on a per acre basis in favor of the l11nd in behalf of 
which such payments shall have been made and to be deducted from 
the total per acre charge assessable against said land. • • • 

488173-41-- 18 

of the reimbursement act was strenuously opposed. Some of 
the projects included ceded tribal lands which had been appraised 
and open to entry, the entryman paying the appraised price which 
apparently included water rights. Numerous individual allot
ments had been sold under Indian agency advertisements with 
the understanding that water rights were included in the con
veyance. An opinion by the Attorney General 187 held that reim
bursement could not be enforced where vested rights had been 
acquired. Regulations 188 were issued requiring that in all future 
contracts for the purchase of Indian allotments, the purchaser 
assume accrued irrigation charges and undertake to pay future 
charges until the total assessable costs had been paid. Likewise 
many Indians had received fee patents containing affirmations 
that their lands were free of all encumbrances and these lands 
later had been sold under warranty deed. The Solicitor of the 
Department of the Interior 189 held that where no specific lien was 
created by act of Congress for repayment of irrigation charges, 
the obligation was personal against the individual Indian and the 
land was not subject to construction charges accrued prior to 
the isRuance of the fee patent. 

Unpaid charges were made liens on the land under the Black
feet, Fort Peck, Flathead, Crow, Wahpeto, Fort Hall, Fort Bel
knap, and Gila River (or San Carlos) projects by specific acts.190 

To facilitate collection of reimbursement charges generally by 
the Act of March 7, 1928/91 all unpaid apportioned construction 
and maintenance costs were made a lien on land in all irrigation 
projects. 

Practically all assessments that were collected under the 
1914 1112 and 1920 193 acts were paid by white landowners on In
dian projects. In 1932 a statute known as the Leavitt Act 104 

Op. Sol. I. D., M.6376, November 15, 1921, held no interest charge 
could be assessed for overdue charges under the Act of February M, 1920, 
41 Stat. 408, 409. 

187 33 Op. A. G. 25 (1921). 
188 Office o:t Indian Affairs, Circular No. 1677, May 12, 1921. 
1s9 52 L. D. 709 (1929). 
1

90 Acts creating liens against lands for repayment of irrigation charges 
are : Act of March 3, 1911, 36 Stat. 1058, 1063, Yuma Reservation·; Act 
of March 3, 1911, 36 Stat. 1058, 1063, Colorado River Reservation ; Act 
of August 24, 1912, 37 Stat. 518, 522, Gila River Reservation; Act ot 
May 18, 1916, 39 Stat. 123, 140, Flathead Reservation; Act of May 18, 
1916, 39 Stat. 123, 140, etc., Blackfeet Reservation, discussed in 45 
L. D. 600 (1917); Act of May 18, 1916, 39 Stat. 123, 154, Yakima 
Reservation; Act of May 18, 1916, 39 Stat. 123, 156, West Okanogan 
Irrigation District, Colville Reservation; Act of June 4, 1920, 41 Stat. 
751, Crow Reservation; Act of March 3, 1921, 41 Stat. 1355, Fort 
Belknap Reservation; Act of May 24, 1922, 42 Stat. 552, 568, Fort 
Ilall Reservation; Act of June 7, 1924, 43 Stat. 475, Gila River 
Reservation, San Carlos Project. 

1111 45 Stat. 200, 210. 
102 Act of August 1, 1914, 38 Stat. 582, 583. 
1oa Act of February 14, 1920, 41 Stat. 408. 
m Act of July 1, 1932, 47 Stat. 564. The House Committee on 

Indian Affairs in recommending the passage of this law said : 

* • • The progress of many Indians is retarded by old 
debts held against them by the Government and incurred under 
circumstances which dictate adjustment as a matter of simple 
justice. There is at the present time n? authorit;v to make any 
such adjustmPnto. As a consequence. while the Indian Bureau has 
been liberal in making collections, these accumulated debts, many 
of long years standing, exist against lands, against restricted 
funds of individual Indians, and against some tribal funds. This 
decreases the value of lands and interferes with the credit 
necessary to make Indians self-supporting through farming, 
livestock raising, etc. 

"It is not the purpose of this measure to wipe out any just 
or proper debts. The record of t~e IJ?-dian~ in making repaym~nt 
of revolving funds and proper obligatiOns IS worthy of emulatiOn 
by our citizens generally. It .is i.ntended to ena~le .the Secre
tary of the Interior to do justice m connection w1th Ill-founded . 

· or ·unjust obligations. (House Report No. 951, 72d Cong., 1st 
sess. p. 1.) 

For an analysis of the legislative history o:t this act leading to the 
conclusion that it applies to Indian lands subsequently acquired, see 
Op. Sol. I. D., M.30133, April 13, 1939. 

Of. Letter of Secretary of the Interior to Comptroller General, 
September 28, 1932, with regard to availability after passage of the 



250 FEDERAL SERVICES FOR INDIANS 

was enacted. Under this act, the Secretary of the Interior was 
given authority to adjust and eliminate reimbursable charges 
d}le from Indians or tribes of Indians, taking into consideration 
the equities existing at the time of the expenditure. It was spe

The more important pertinent legislation of the several more 
important irrigation projects are enumerated subsequently. 

B. BLACKFEET PROJECT 201 

cifically provided with respect to irrigation that all uncollected Under an agreement of June 10, 1896,202 upon cession of Indian 
construction assessments theretofore levied were cancelled and land, the United States was committed to irrigate the farms of 
that no more assessments of construction charges should be m'ade the Blackfeet Tribe of Indians. Their reservation consisting of 
as long as lands remain in Indian ownership. This act in effect 1,492,042 acres inhabited by approximately 4,500 Indians is lo
recognized the need · for and provided a subsidy in favor of the ca.ted in the northwestern part of Montana. In connection with 
Indians to the extent of construction costs. the livestock industry, the basis upon which the Blackfeet Indians 

A. OPERATION AND MAINTENANCE CHARGES 

Although the Leavitt Act 195 relieved the Indian of liability for 
future construction charges, he remained liable for the current 
assessments for operation and maintenance charges. However, 
as the Act of August 1, 1914, i:nade reimbursement of all charges 
dependent upon ability of the Indian to pay/96 when an agency 
superintendent certifies as to the indigent circumstances of an 
Indian, payments of current operation and maintenance charges 
are also deferred and remain charges against the land. In such 
cases a reimbursable appropriation is secured to defray the 
Indian's share of such costs. 

Land of non-Indian owners on Indian projects continued lia
ble for irrigation construction charges. Several moratorium· 
acts 197 have been enacted for their relief. In 1936 198 Congress 
authorized an investigation and adjustment of irrigation charges 
on non-Indian lands. A survey is now in process. Under this 
act, costs which are found improper upon investigation under 
direction of the Secretary of the Interior may be adjusted, 
subject to report of the proposed adjustments to Congress for 
approval. Further, the Secretary is authorized to declare land 
nonirrigable for a period not exceeding 5 years, which could not 
be properly irrigated with existing facilities and no charges 
may be assessed during that period. He may, also, cancel all 
charges, construction and operation and m~intenance, which 
remained unpaid at the time Indian titie was extinguished 
vvhich were not a lien against the land. 

Regulations relative to time of payment, delivery, penalties 
for nonpayment, both as to fine and stoppage of water upon 
failure to pay, apportionment of water and other distinctions as 
to various classes of water users, Indians, Indian lessees, and 
non-Indians, and the effect of contracts with state or local water
users' projects are in force. 199 

The various irrigation projects were instituted and are operated 
under dissimilar conditions and di:f:Ierent statutory authority, 
and consequently r~gulations are not uniform. 

General statutory provisions dealing with irrigation are noted 
below.200 

Leavitt Act of funds appropriated for irrigation projects without consent 
of Indian owners to pay construction costs. 

After an assessment has accrued, the Secretary of the Interior is 
without authority to extend time of payment in the absence of specific 
enactment of Congress, except as modified by the Leavitt Act. Op . 
Sol. I. D., M.26034, July 3, 1930; 50 L. D. 223. 

195 Act of July 1, 1932, 47 Stat. 564. 
190 Sec quotation of act, fn. 186, supra. 
197 Act of February 14, 1931, 46 Stat. 1115, 1127 ; Act of June 1, 

1932, 47 Stat. 564; Act of January 26, 1933, 47 Stat. 776; Act of 
March 3, 1933, 47 Stat. 1427; Act of May 9, 1935, 49 Stat. 176, 187; 
Act of June 13, 1935, 49 Stat. 337 ; Act of April 14, 1936, 49 Stat. 1206; 
Act of May 31, 1939, Pub. No. 97, 76th Cong., 1st sess. ; Pub. Res. No. 
40 of August 5, 1939, 76th Cong., 1st sess. These moratorium acts 
deferred only construction charges and not assessment for operation 
and maintenance. For regulations, see 25 C. F. R. 130.1-130.100 and 
151.1- 151.4 and 154.1 

198 Act of June 22, 1936, 49 Stat. 1803. 
199 25 C. H'. R., subchaps. L. M. N. 0. 
2oo Act of February 8, 1887, 24 Stat. 388, 390 (Secretary of the 

Interior authorized to p~ovide for equal distribution of water supply 

expect to attain a sustaining economy, irrigation is necessary to 
raise winter feed for cattle. Operation costs were apportioned 
to the land irrigated,203 and Indian landowners, when self-sup
lJCrting, were to repay construction charges over and above the 
nmount paid from tribal funds. 

C. COLORADO RIVER PROJECT 204 

The Colorado River project irrigates 6,500 acres on the Colorado 
River Reservation in Arizona. In 1916, a policy of leasing was 

among the Indians on any reservhtion) ; Act of March 3, 1891, 26 Stat. 
1095, 1101 (rights-of-way to public land and reservations were granted 
the canal and ditch companies under certain rules and regulations) ; 
Act of February 26, 1897, 29 Stat. 599 (opened reservoir sites on reserva
tions) ; Act of May 11, 1898, 30 Stat. 404 (authorized rights-of-way for 
ditches, canals, reservoirs, and other purposes subsidiary to irrigation) ; 
Act of February 15, 1901, 31 Stat. 790 (required the approval of the Secre
tary of the Interior and the chief officer of the department in charge of 
the reservation for right-of-way for ditches, canals, and reservoirs through 
reservations. No easements were conferred by grants of the right-of
way) ; Act of June 21, 1906, 34 Stat. 325, 327 (provided for the sale of 
any allotted land ·within a reclamation project with the approval of the 
Secretary of the Interior, compensation to be used first to pay con
struction charges) ; Act of April 4, 1910, 36 Stat. 269, 270 (provided for 
express authorization of Congress of any irrigation project and then 
only after estimation of probable cost of undertaking) ; Act of June 25, 
1910, 36 Stat. 855, 858 (provided for the resPrvation of power sites on 
Indian irrigation projects) ; Act of August 1, 1914, 38 Stat. 582, 583 
(made irrigation expenditures reimbursable and apportionate costs to 
benefits received) ; Act of February 14, 1920, 41 Stat. 408 (made manda
tory that the Secretary of the Interior begin collection of , at least 
partial reimbursement of construction costs) ; for regulations issued in 
pursuance of this act, see 25 U. S. C. 141.1-141.7; Act of March 7, 1928, 
45 Stat. 200, 210 (provided that all unpaid charges reimbursable by law 
become a first lien against the land) : Act of July 1, 1932, 47 Stat. 564 
(provided that no construction ass0ssments be levied against Indian 
lands until Indian title thereto had been extinguished) ; Act of June 22, 
1936, 49 Stat. 1803 (provided for the investigation and adjustment of 
irrigation charges subject to the approval of Congress) ; moratorium acts, 
see fn. 197. 

201 Principal statutory provisions, other than appropriation acts, or 
acts generally applicable to all projects, which relate specifically to the 
Blackfeet project are: Act of March 1, 1907, 34 Stat. 1015, 1035 (autho
rized construction) ; Act of May 18, 1916, 39 Stat. 123, 140 (irrigation 
charges were made a lien on the lands) ; Act of June 30, 1919, 41 Stat. 3, 
16 (replaced provisions of the Act of March 1, 1907, 34 Stat. 1015, 1035. 
relating to the disposal of allotted land: and provided for further allot
ment to tribal members; Act of April 1, 1920, 41 Stat. 549 (authorized 
the Secretary of the Interior to acquire land for reservoir purposes) ; Act 
of February 26, 1923, 42 Stat. 1289 (authorized the Secretary of the In
terior to enter into an agreement with Toole County irrigation district 
to settle water rights of the Blackfeet Indians) ; Act of February 13, 
1931, 46 Stat. 1093 (authorized the Secretary of the Interior to adjust 
payment of charges on Blackfeet Indian irrigation projects) ; Act of 
August 28. 1937, 50 Stat. 864, 865 (provided that the Secretary of the 
Interior release to the Blackfeet Tribe the interest in certain lands 
acquired by the United States under reclamation laws, land to be held 
in trust for the Indians by the Secretary of the Interior). For discus
sion of Act of M-ay 1, 1888, 25 Stat. 113, as affecting water rights of 
Blackfeet Indians, see Op. Sol. I. D., M.15849, May 12, 1925. For regu
lations, see 25 C. F. R. 91.1-91.22. 

202 29 Stat. 321, 354. 
203 Act of March 1, 1907, 34 Stat. 1015, 1035. 
204 Principal statutory provisions, other than those relating to appro

priations or those generally applicable to all projects, which relate 
specifically to the Colorado River project are: Act of March 2, 1867, 
14 Stat. 492, 514 (appropriated for construction of canal) ; Act of July 
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instituted whereby lessees in consideration of clearing and im- one-fourth of the land is owned by Indians. Repayment con
proving the land received the use of it for from 3 to 7 years, tracts providing for payment of construction and operation and 
operations and maintenance charges being paid by lessee. Since maintenance costs have been executed by non-Indian owners. 
1925 the lessee has paid construction charges. Crop returns from A power system is operated in connection with the irrigation 
this project have in the past been as high as $500,000 and it is project. 
expected that the land of this reservation properly drained will Tribal money was expended for a part of the construction. 
produce profitably. - A diversion dam is under construction in By the Act of May 18, 1916,211 these funds were refunded and 
the Colorado River near Parker, which will divert water for placed to the credit of the tribe. 
100,()()() acres of Indian-owned land. 

D. CROW IRRIGATION PROJECT 205 

Construction of the present irrigation system on the Crow 
Indian Reservation 206 in southeastern Montana was begun in 
1885. 

Under the agreement with the Crow Tribe 207 the United States 
agreed to construct an irrigation project, and facilities were ex
tended more or less continuously until 1925. Many private 
systems are operated from the streams supplying the Indian 
project. To provide a sufficient water supply for the area now 
under cultivation a storage dam is being constructed. 

All money expended for irrigation, both construction and 
operation and maintenance, were from tribal funds until 1924. 
Beginning with 1918,208 these funds were made reimbursable. 

E. FLATHEAD IRRIGATION PROJECT 209 

The Flathead project 210 on the Flathead Reservation in west
ern Montana irrigates approximately 105,000 acres. Less than 

27, 1868, 15 Stat. 198, 222 (provided further for irrigation canals) ; Act 
of April 21, 1904, 33 Stat. 189, 224 (authorized irrigation under Recla
mation Act) ; Act of April 4, 1910, 36 Stat. 269, 273 (authorized .further 
construction funds to be reimbursed from the sale of lands) ; Act of 
March 3, 1911, 36 Stat. 1058, 1063 (made construction charges a lien 
on the land, not to be enforced as long as original allottee occupied land 
as a homestead). 

205 Principal statutory provisions, other than those relating to appro
priations or those generally applicable to all projects, which relate spe
cifically to the Crow Reservation are: Act of April 27, 1904, 33 Stat. 352, 
367 (agreement by which proceeds from ceded lands were to be used in 
irrigation) ; Act of March 3, 1909, 35 Stat. 781, 797 (extended provisions 
for entry upon ceded lands) ; Act of May 25, 1918, 40 Stat. 561, 574 
(made reimbursable appropriation from tribal funds) ; Act of June 4, 
1920, 41 Stat. 751 (made irrigation charges a lien on the land. Since 
that year funds have been appropriated from the United States Treasury; 
Act of May 26, 1926, 44 Stat. 658 (amends the Act of June 4, 1920, 41 
Stat. 751, by providing previous expenditure of tribal funds not approved 
by the tribal council be reimbursed to the tribe). For regulations see 
25 C. F. R. 94.1-94.22. 

206 See United States v. Powers) 305 U. S. 581 (1938) ; Anderson v. 
Spear Morgan Livestock Co.J 79 P. 2d 667 (1938). 

207 Act of March 3, 1909, 35 Stat. 781, 797. 
208 Act of May 25, 1918, 40 Stat. 561, 574. 
lOo Principal statutory provisions, other than those relating to appro

priations or those generally applicable to all projects, which relate 
specifically to the Flathead project are: Act of April 23, 1904, 33 Stat. 
302, 305 (authorized survey for irrigation purposes) ; Act of June 21, 
1906, 34 Stat. 325, 354, and Act of April 30, 1908, 35 Stat. 70, 83 
(amended and extended Act of April 23, 1904, 33 Stat. 302, 305) ; Act 
of May 29, 1908, 35 Stat. 444, 448 (provided that entrymen on the 
portion of reservation pay proportionate cost of irrigation construction. 
Allotted Indian lands were relieved of construction costs) ; Act of April 
4, 1910, 36 Stat. 269, 277 (authorized construction) ; Act of August 
24, 1912, 37 Stat. 518, 526 (related to the disposal of allotted land) ; 
Act of July 17, 1914, 38 Stat. 510 (provided for reimbursement of funds 
spent for irrigation) ; Act of May 18, 1916, 39 Stat. 123, 139 (provided 
for operation and maintenance charges and amended the Act of May 29, 
1908, 35 Stat. 444, 448, so that purchasers of allotted Indian Lands were 
liable for construction charges; refunded money spent from tribal 
funds for irrigation) ; Act of June 5, 1924, 43 Stat. 390, 402 (trans
ferred the Flathead reservation from the Bureau of Reclamation to the 
Indian Service). For regulations see 25 C. F. R. 97.1-100.10. For 
regulations relating to electric power system see ibid.) 131.1-131.52. 

:no Moody v. Johnston) 66 F. 2d 999 (C. C. A. 9, 1933) and United 
States v. Mcintire) 101 F. 2d 650 (C. C. A. 10, 1939) relate to water 
rights of this tribe. 

F. FORT BELKNAP PROJECT 212 

The Fort Belknap project, on the reservation of that name, 
in north central Montana, has been in operation about 40 years. 
The irrigated land is all Indian owned. Tribal money has been 
used extensively in the construction of this project. All con
struction appropriations were made reimbursable but water 
users on this project have not had sufficient income to pay 
charges. 

G. FORT HALL PROJECT m 

The Fort Hall project on the Fort HalL Reservation in the 
southeastern part of Idaho contains a total irrigable area of 
90,000 acres of which 60,000 acres are under constructed works. 
Additional storage on Snake River will be necessary to provide 
a water supply for the remaining 30,000 acres of irrigable land. 
Irrigation on this reservation is vital as the key to the agricul
tural enterprises by which the Indians expect to become self
sustaining. In the agreement of the United States with this 
tribe 214 it was provided "that water rights are to be without 
cost to the Indians so long as title remained in said Indians or 
tribe." The white-owv,ed lands pay both construction and oper
ation and maintenance charges. A nonreimbursable appropria
tion has been made each year to cover the Indian share of the 
costs. 

H. FORT PECK RESERVATIONm 

By the Act of May 30, 1908, under the direction of the Recla
mation Service, irrigation projects were built on Fort Peck 

211 39 Stat. 123, 141. 
212 Pri~cipal statutory provisiOns, other tha~ those relating to appro

priations or those generally applicable to all projects, which relate spe
cifically to the Fort Belknap project are : Act of June 10, 1896, 29 Stat. 
321, 351 (agreement of the United States to irrigate lands on Fort 
Belknap Reservation) ; Act Qf April 4, 1910, 36 Stat. 269, 277 (provided 
that costs of irrigation be reimbursed from tribal funds) ; Act of March 
3, 1911, 36 Stat. 1058, 1066, provided charges become a first lien when 
land ceases to be used as a homestead); Act of March 3, 1921, 41 Stat. 
1355, 1357 (provided all charges become a lien on the land). For 
regulations see 25 C. F. R. 103.1-103.22. 
~ Principal statutory provisions, other than those relating to appro

r>riations or those generally applicable to all projects, which relate 
specifically to the Fort Hall project are: Act of March 1, 1907, 34 Stat. 
1015, 1024 (instituted construction) ; Act of April 4, 1910, 36 Stat. 269, 
274 (provided for the payment of construction charges on lands in 
private ownership) ; Act of March 3, 1911", 36 Stat. 1058, 1063 (provided 
for the completion of the project and that charges should be a lien on 
land not used as Indian hO'Illestead) ; Act of May 24, 1922, 42 Stat. 552. 
568 (provided that the cost of rehabilitation to be paid by both Indian 
and non-Indian owners, making proportionate reimbursable expenditures 
a lien on Indian lands) ; Act of March 3, 1927, 44 Stat. 1398 (required 
contracts for the repayment of further charges by white owners and 
created a lien on Indian lands. This applied to the Gibson unit only). 
For regulations see 25 C. F. R. 106.1-106.25. 

2H Op. Sol. I. D., M.5386, June 19, 1923 (authority of the Secretary of 
the Interior to appropriate land in Fort Hall Reservation as a reservoir 
site without consent of the Indians). 

215 Principal statutory provisions, other than those relating to appro
priations or those generally applicable to all projects which relate specifi
cally to the Fort Peck Reservation are : Act of May 30, 1908, 35 Stat. 558 
(authorized construction) ; Act Df May 18, 1916, 39 Stat. 123, 140 
(provided that a lien was to be recited in patents for unpaid charges; 
that tribal funds hitherto used for construction be returned to the 
tribal account) ; Act of June 5, 1924, 43 Stat. 390, 402 (transferred 
jurisdiction from the Bureau of Recl_amation to the Indian Service). 
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Reservation, Mont., into which both white and Indian interests 
entered. The proceeds of the sale of surplus land were used 
for original construction. 

I. SAN 'CARLOS PROJECT 218 

The San Carlos irrigation project,217 was designed to irrigate 
100,000 acres of which 50,000 are owned by whites and 50,000 
acres on the Gila River Indian Reservation owned in part by 
individual Indians and in•part by the Gila River Pima-Maricopa 
Indian Community.218 The project has a hydroelectric plant at 
Coolidge Dam and a Diesel electric plant located near the town 
of Coolidge, with high voltage and low voltage lines to carry 
power to project irrigation wells, nearby towns, mining camps, 
and rural farm consumers. 

J. UINTAHm 

On the Uintah Reservation in Utah an irrigation project was 
constructed over a period of years, from 1906 to 1912. A system
atic program of replacement is now in process. 

This project is designed to irrigate 77,194 acres of project land 
and to carry water to approximately 28,000 acres of private 
lands through carrying capacity granted to companies and indi
viduals who pay a proportionate share in the operation and 
maintenance of the project. 

218 Principal statutory provisions, other than appropriations or those 
generally applicable to all projects, which relate specifically to the San 
Carlos project are: Act of March 3, 1905, 33 Smt. 1048, 1081 (authorized 
construction and provided that costs of the project for the Pima Indians 
be repaid within 30 years after the Indians have become supporting) ; 
Act of August 24, 1912, 37 Stat. 518, 522 (provided that the cost of the 
irrigation work be reimbursable and created a lien upon Indian lands) ; 
Act of May 18, 1916, 39 Stat. 123, 129 (provided for the construction 
of a dam to irrigate white- and Indian-owned lands. Costs of this 
construction made reimbursable with respect to Indian lands under the 
Act of August 24, 1912. Costs of non-Indian-owned land were to be 
paid in accordance with the Act of August 13, 1914, 38 Stat. 686) ; Act 
of June 7, 1924, 43 Stat. 475, 476 (enabling act for the San Carlos 
project provided for contracts for irrigation of the Gila River Reservation 
and of white-owned land). 

217 Preference of Indians to waters stored by Coolidge Dam. Memo. 
Sol. I. D., February 19, 1933. 

218 Memo. Sol. I. D., August 25, 1936 (collection of charges). 
21o Principal statutory provisions, other than those relating to appro

priations or those generally applicable to all projects, which relate 
specifically to the Uintah irrigation projects are: Act of June 21, 1906, 
34 Stat. 325, 375 (authorized the project and provided that the cost 
should be repaid within 30 years after becoming self-supporting) ; Act 
of April 30, 1908, 35 Stat. 70, 95 (provided for the leasing of allotted 
irrigated lands with the consent of the allottee with the approval of 
the Secretary of the Interior) ; Act of May 24, 1922, 42 Stat. 552, 578 
(provided for extension and rehabilitation of this project, repaid from the 
principal funds held in trust for the Confederated Band of Ute Indians). 
For regulations see 25 C. F. R. 121.1-121.23. 

K. WIND RIVER 220 

The Wind River irrigation project includes the diminished 
and ceded portions of the Wind River Reservation, Wyoming. 
The project consists of five systems embracing irrigable areas · of 
approximately 65,000 acres. The funds furnished for this 
project were made reimbursable. Assessments of operation and 
maintenance costs ure made against all land to which water can 
be delivered except tribal lands not farmed. Regulations cov
ering the first sale of the irrigated land provided for paid-up 
water rights. These lands are not charged with construction 
costs.221 

L. YAKIMA 222 

The Yakima Reservation irrigation projects in the State of 
Washington include the Wapato, Toppenish-Simcoe, Satus, and 
Ahtanum units containing a total irrigable area of 170,000 acres, 
of which 120,000 acres are in Indian ownership and 50,000 acres 
in private ownership. Of this area some 128,000 acres are sup
plied with irrigation facilities. 

220 Principal statutory provisions, other than appropriations or acts 
generally applicable to all irrigation projects, which relate specifically 
to the Wind River project are : Act of March 3, 1905, 33 Stat. 1016 
(provided for the construction of the project from proceeds of sale of 
ceded lands) ; Act of April 30, 1908, 35 Stat. 70, 97 (appropriations 
with provision for reimbursement of funds appropriated by this act) ; 
Act of May 25, 1918, 40 Stat. 561, 590 (provided that private lands 
under this project pay their pro rata share of the cost of construction). 
For regulations see 25 C. F. R. 127.1-127.22. 

221 Op. Sol. I. D., M.14051, July 8, -1925. 
222 Principal statutory provisions, other than those relating to appro

priations or those generally applicable to all projects, which relate spe
cifically to the Yakima project are: Acts of December 21, 1904, 33 Stat. 
595 (provided for the construction of irrigation worl{S on the Yakima 
Indian Reservation, such benefit to compensate the Indians for any 
valid right hitherto acquired by settlers. This act provided that the 
proceeds of the sale of land- be used in the construction of the project) ; 
Act of Jup.e 21, 1906, 34 Stat. 325 (appropriated reimbursable fm:ids) ; 
Act of April 4, 1910, 36 Stat. 269, 286 (provided for the construction 
of a drainage system for the Wapato project) ; Act of June 30, 1913, 
38 Stat. 77, 100 (provided for the appointment of a joint congressional 
committee to report on the feasibility of constructing irrigation systems 
on this reservation) ; Act of August 1, 1914, 38 Stat. 582, 604 (provided 
that the Indians who bad been unjustly deprived of the Yakima River 
be entitled to 147 cubic feet per second in perpetuity) ; Act of August 1, 
1914, 38 Stat. 582, 604 (construed in Op. Sol. I. D., M.3403, Aprill4, 1921, · 
holding that no penalty could be charged on delinquency. This applied to 
the Wapato and Satus unit only) ; Act of May 18, 1916, 39 Stat. 123, 153, 
154 (provided costs in extension of project be reimbursed in 20 annual 
installments and created a first lien on Indian lands in the Wapato and 
Satus unit; authorized the Secretary of the Interior to fix operation and 
maintenance charges, construed in Ind. Off. Memo., June 12, 1933) ; 
Act of June 30, 1919, 41 Stat. 3, 28 (made uncollected charges lienlt on 
land under the Toppenish-Simcoe units) ; Act of February 14, 1920, 
41 Stat. 408, 431 (provided that landowners under the Wapato and 
Satus units repay construction costs of land at $5 per acre per year) ; 
Act of May 25, 1922, 42 Stat. 595 (reduced annual construction pay
ment from $5 to $2.50 per acre on the Wapato and Satus units). 
For regulations regarding the Wapato irrigation project, Washington, see 
25 C. F. R. 124.1-124.19. 

SECTION 8. FEDERAL LEGAL SERVICES 

The United States without specific statutory authority repre
sents the Indian generally in legal matters in which the United 
States has an interest. Federal legal services, therefore, are 
available to the Indian in cases involving the protection of prop
erty allotted or furnished to the Indian by the Government in 
which an interest of the United States may be found, either in 
'the fact that it holds such property in trust for the Indians or 
in the fact that the property may be held by the Indians subject 
to restrictions against alienation.223 

~3 See Chapter 19, sec. 2A(1). 

The Federal Government, as a routine service to the Indian, 
brings actions to enforce terms of leases or other contracts aris
ing in connection with restri.cted property. It institutes or 
defends litigation relating to oil royalties or other mineral 
rights and represents the Indians in suits involving federal and 
state taxes.224 

The Department of Justice has, for the most part, followed the 
policy of representing Indians in matters relating to their allot
ments or reservations or to property of Indians over which 

224 Justice Department File No. 90-2-012-1, Memo. of July 29, 1932. 
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Congress has provided that the United States 
and supervision.22~ 

maintain control legislation on Indian affairs in scattered paragraphs of appro

Legal representation is also given the Indian in other cases in
volving interests of the United States, as expressed in treaty 
provisions or acts of Congress. These cases for the most part 
relate to hunting and fishing privileges, water rights, suits for 
trespass, or other rights arising out of reseryation property.220 

A specific statutory duty to represent the Indian in all suits at 
law and in equity is found in section 175, title 25, of the United 
States Code. This section provides: 

In all States and Territories where there are reservations 
or allotted Indians the United States district attorney shall 
represent them in all suits at law and in equity. 

The language of this provision is very broad, and this probably 
has been a factor in the failure of the Department of Justice to 
adopt a consistent policy as to when it will authorize or require 
the United States district attorneys to appear on behalf of the 
Indian. 

The original enactment, as found in the Act of March 3, 1893,227 

is part of a paragraph which reads : 

To enable the Secretary of the Interior, in his discretion, 
to pay the legal costs incurred by Indians in contests initi
n ted by or against them, to any entry, filing, or other 
claims, under the laws of Congress relating to public 
lands, for any sufficient cause affecting the legality or 
validity of the entry, filing or claim, five thousand dollars: 
Provided, That the fees to be paid by and on behalf of the 
Indian party in any case shall be one-half of the fees pro
vided by law in such cases, and said fees shall be paid by 
the Commissioner of Indian Affairs, with the approval of 
the Secretary of the Interior, on an account stated by the 
proper land officers through the Commissioner of the Gen
eral Land Office. In all states and Territories where 
there are reservations or allotted Indians the United States 
District Attorney shall represent them in all suits at law 
and in equity. · 

It may be argued. that the last sentence of the paragraph should 
be construed as relating only to the first sentence, and the cir
cumstance that the last sentence was introduced on the floor 
of the House in the course of a discussion of the :first sentence 
may be thought to give support to this construction.228 Such a 
construction, however, would subordinate the plain language of 
the statute to the form of paragraphing, and would ignore the 
long established custom of including items of permanent general 

22~ Justice Department File No. 90-2-012-1, Memo. of July 29, 1932. 
220 Where the State of Idaho prosecuted several Indians of the Coeur 

d'Alene Agency in that state for the killing of deer out of season in 
alleged violation of the state game laws, the Department of Justice took 
tbf' position that, since the "United States had the duty to protect the 
Indians in their treaty rights of fishing, it could maintain an action to 
restrain the state authorities from interfering with the exercise of such 
treaty righ ts by the Indians, and the United States Attorney appeared 
ror the purpose of protecting and defending th( Indians. (Justice 
Department File No. 90-2-0-71.) 

22127 Stat. 612, 631. Compare the statute of September 6, 1563, em
bodied in the Laws of the Indies, requiring the King's Solicitors to "be 
protectors of the Indians * * * and plead for them in all civil 
and criminal suits, whether official or between parties, with Spaniards 
demanding or defending." 2 White's Recopilacion (1839) 95. 

ll28 Cong. Rec., 52d Cong., 2d sess., February 24, 1893, p. 2132. 

priation acts. This narrow construction has never been adopted 
by the Attorney General, and it was rejected by the codifiers of 
the United States Code, who accepted the proviso in the first 
sentence, and the last sentence of the paragraph, as distinct 
statements of general and permanent legislation. 

While rejecting the construction which would limit the duty of 
legal representation to public land contests, the Department of 
Justice has occasionally taken the view that the statute in ques
tion contains an implied proviso, and that the phrase "all suits 
at law and in equity" really means "all suits at law and in equity 
in which the United States has an interest." = The Department 
of Justice has not been consistent, however, in the use of this 
construction, and has on occasion given a less narrow interpre
tation to the words of Congress.23° Carried out consistently, this 
narrow construction would nullify the statute, since, as we have 
noted, the United States has represented Indians in such cases 
without special statutory authorization. 

In criminal prosecutions 231 for alleged violations of state laws 
committed outside the reservation, where the jurisdiction of the 
state is plenary and unquestionable, the United States has not 
represented the Indians · in any such criminal prosecutions 
brought by state authorities, unless the Indian claims immunity 
from such state laws by reason of the status of the locus 11n quo, 

or because of some treaty stipulation or provision of a federal 
law affecting the act, the commission of which is regarded as 
a crime by the state law. Within this latter class of cases may 
be included, for instance, the defense of Indians who are prose
cuted for alleged violations of the state fiish and game laws,232 

the Indian claiming a right to fish or hunt in the particular place 
where the offense is alleged to ha Ye been committed, or prosecated 
for the driving of a truck without a state license. 

Special provision has been made by Congress to provide legal 
services for the Five Civilized Tribes,233 the Osages,234 and the 
Pueblo Indians.= 

220 In the Oonstitution Inde-mnity Oompany case in California, no legal 
representation was furnished in a suit for negligence resulting in personal 
injuries or death of Indians, even though such Indians were still wards 
of the government (Justice Department File No. 90-2-0- 63). And again 
representation was denied in suit to recover damages for the death of 
restricted Fort Peck Agency Indians from the Great Northern Railway 
(Justice Department File No. 90-2-0-135). 

230 On December 26, 1929, the Attorney General advised a United States 
Attorney to represent a H01pi Indian, Tom Pavatea, sued for accidental 
shooting of a white man ofi the reservation. See Ind. Of'l'. Memo., May 
20, 1930. In the case of the claim of the Indians of the Warm Springs 
R~servation against the Montana Horse Products Company, the United 
States Attorney brought suit in the name arid behalf of the Indian to 
compel the said company to pay to individual Indians the stipulated 
consideration for catching a number of wild horses roaming on the 
reservation (Justice Department File No. 90-2-19-6). 

231 In the Jimerson murder case in New York the position was taken 
that section 175 has no relation to criminal prosecutions and had never 
been so construed (Justice Department File No. 90-2-7-42). 

:132 See fn. 227, supra. 
233 See Chapter 23, sec. 9. 
234 See Chapter 23, sec. 12. 
235 See Chapter 20, sec. 3A. 
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The use of the phrase "Indians not taxed" in the provisions 
of the Federal Constitution relating to representation in Con
gress 1 has given color to the popular belief that tribal Indians 
are exempt from taxes. Whatever the situation may have been 
when this phrase was first used, it is a fact today that Indians 
pay a great variety of taxes, federal, state, and tribal. It is, 
however, a fact that peculiarities of property ownership and 
special jurisdictional factors affecting Indian reservations result 
in certain tax exemptions not generally applicable to non
Indians. These exemptions involve a series of difficult legal 
and political problems.2 

1 Art. I. sec. 2; amendment XIV, sec. 2. For an analysis of the legisla
tive and administrative history of this phrase, leading to the conclusion 
that there is no longer any class of ''Indians not taxed," see Op. Sol. I. D., 
M.31039, November 7, 1940. And see 87 Cong. Rec. 79 (January 8, 1941) 
for Census report following this opinion. 

2 See Sen. Rept. 168, 75th Cong., 3d sess. (May 6, 1938) ; Sen. Rept. 
1365, 72d Cong., 2d sess. ; Hearings, Sen. Comm. on Ind. Aff., on S. 
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Limitations upon the power to tax, which has been called 
an attribute of sovereignty,3 give rise to certain immunities. 
Such limitation may be expressed in federal, state, and tribal 
constitutions 4 or laws 5 or they may be imposed by contract. 6 

Res. 282, 72d Cong., 1st sess. The proposal has been made for many 
years that the Federal Government pay to counties an_d states in which 
tax-exempt Indian lands are located sums in lieu of taxes to pay for 
educational and other services. See Twenty-first Report of the Board of 
Indian Commissioners (1889). This principle has been occas-ionally 
embodied in special legislation. Act of July 1, 1892, sec. 2, 27 Stat. 62, 
63 (Colville). And see Chapter 12, sec. 2A. 

3 See McOt~lloch v. Maryland', 4 Wheat. 316, 428-429 (1819) ; 1 
Cooley, Taxation (4th ed. 1924) c. 1, sec. 1, p. 61. 
. 'See sees. lC and 8, infra. 

5 Act of June 18, 1934, sec. 5, 48 Stat. 984, 985, 25 U. S. C. 465; 
Act of June 20, 1936, 49 Stat. 1542. 

6 1 Cooley, Taxation (4th ed. 1924) c. 2, sec. 58, p. 151. 

SECTION 1. SOURCES OF LIMITATIONS ON TAXING POWER OF THE STATES 

To the e~tent that Indians and Indian property within an 
Indian reservation are not subject to state laws, they are not 
subject to state tax laws.7 

We have seen, elsewhere, that state laws, are not applicable 
to tribal Indians on an Indian reservation except where Con
gress has expressly provided that state laws shall apply.8 It 
follows that Indians and Indian property on an Indian reserva
tion are not subject to state taxation except by virtue of express 
authority conferred upon the state by act of Congress. Con
versely Indian property outside of an Indian reservation is 
subject to state taxation unless congressional authority for a 
claim of tax exemption can be found. 9 This jurisdictional 
immunity from state taxation is sometimes buttressed hy: 

(a) The judicial doctrine that states may not tax a federal 
instrumentality, operating upon the assumption that various 
incidents of Indian property are federal instrumentalities; 

7 See Surplus Trading Go. v. Cook, 281 U. S. 647, 651 (1930). 
8 See Chapter 6. 
9 Act of June 18, 1934, sec. 5, 48 Stat. 984, 985, 25 U. S. C. 465 ; 

Act of June 20, 1936, 49 Stat. 1542. 
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(b) Express prohibition in enabling acts and other fed era 1 
statutes against taxation of Indians and Indian property; 

(c) Explicit waiver in state constitutions of the right to tax 
Indians or Indian property ; 

(d) Express prohibition in state statutes against taxation of 
Indians or Indian property. 

It is not clear whether any of these added reasons need be 
advanced to justify the immunity of Indian property on an 
Indian reservation from state property taxes. Since, however, 
they often figure largely in the reasoning used by the courts in 
attaining a particular result, they will hereinafter be discussed 
in some detail. 

A. "INSTRUMENTALITY" DOCTRINE 

Perhaps the most frequent reason stressed by the courts for 
the exemption of Indian property from state taxation is the fed
eral instrumentality doctrine. The doctrine in its application 
to Indians and Indian property is founded upon the premise that 
tpE power ;1n~ qut;v of governing- and protecting tribal Indians is 



SOURCES OF LIMlTATIONS ON TAXING POWER OF THE STATES 255 

primarily a federal ftmction/0 and that a state cannot impose a 
tax which will substantially impede or burden the fu11ctioning 
of the :B~ederal Government.u 

The doctrine is limited in its application to the pro11erty or 
functions of those Indians who are in some degree uncler feel era I 
control or supervision. Thus it has afforded immunity to the 
property and functions of tribal Indians whether allotted or 
unallotted. 12 

Something of the nature of the doctrine as well as its scope 
may be found in the illuminating opinion of the Circuit Court of 
Appeals in the case of United States v. Thurston County 13 where 
tht proceeds of the sale of restricted Indian lands were held 
exempt from state taxation: 

* * * The experience of more than a century has 
demonstrated the fact that the unrestrained greed, 
rapacity, cunning, and perfidy of members of the superior 
race in their dealings with the Indians unavoidably driYe 
them to poverty, despair, and war. To protect them from 
want and despair, and the superior race from the inevi
table attacks which these evils produce, to lead them to 
abandon their nomadic habits and to learn the arts of 
ci"\"ilized life, the government of the United States bas 
long exercised the power granted to it by the Constitution 
(article 1, § 8, suhd. 3) to reserve and hold in trust for 
them large tracts of land and large sums of money derivetl 
from the release of their rights of occupancy of the lands 
of the continent, to manage and control their property, to 
furnish them with agricultural implements, houses, barns, 
and other permanent improvements upon their lands, 
domestic animals, means of subsistence, and small amonntH 
of money, and to provide them with physicians, farmers. 
schools and teachers. The Indian reservations, the funds 
derived from the release of the Indian right of occupancy, 
the lands allotcd to individual Indians, but still hel<l i11 
trust by the nation for their benefit, the improvements 
upon these lands, the agricultural implements, the dome!'
tic allimals and other property of like character furnished 
to them by the nation to enable and induce them to cul
tivate the soil and to establish and maintain permanen ' 
homes and families, are the means by which the natio11 
pursues its wise policy of protection and instruction an<l 
exercises its lawful powers of government. 
* * * Every instrumentality lawfully employed by th t• 
United States to execute its constitutional laws and to 
exercise its lawful governmental authority is necessaril:v 
exempt from state taxation and interference. Mc011 I 
lough v. Maryland, 6 Wheat. 316, 4 L. Ed. 479: Va 1· 
Brocklin v. State of Tennessee, 117 U. S. 151, 155, 6 Sur 
Ct. 670, 29 L. Ed. 845; Wisconsin Central Railroad On. ' · 
Price County, 133 U. S. 496, 504, 10 Sup. Ct. 341, 33 L. Ed . 
687. It is for this reason that the Supreme Court decided 
that lands held by Indian allottees under Act Feb. 8, 1887 
24 Stat. 389, c. 119, § 5, within 25 years after their allot
ment, houses and other permanent improyements therem1 
and the cattle. horses, and other property of like charade:· 
whieh had been issued to the allottees by the United S tate · 
and which they were using upon their allotments, wen· 
exempt from state taxation, and declared that "no author
ity exists for the state to tax lands which are held in trnst 
by the United States for the purpose of carrying out it · 
policy in reference to these Indians." U. S. v. Riekert, 18 
U. S. 432, 441, 23 Sup. Ct. 478, 482, 47 L. Ed. 532. 

* * * * * * * * The proceeds of the sales of these lands haw 
been lawfully substituted for the lands themselves by tlw 
trustee. The substitutes partake of the nature of the 
originals, and stand charged with the same trust. Th<' 

10 See Chapter 5. 
11 United States v. Rickert. 188 U. S. 432 (1903) : United Stat·es v 

Pearson. 231 Fed. 270 (D. C. S. D. 1916) ; Dewey County, S. D. v. United 
States. 26 F. 2d 434 (C. C. A. 8, 1928), cert. den. 278 U. S. 649 (1928) ; 
United States v. Thtwston County, 143 Fed. 287 (C. C. A. 8, 1906) ; 
Un:ited States v. Wdght. 53 F. 2d 300 (C. C. A. 4. 1931), cert. den. 285 
U.S. 530; Morrow v. United States, 243 Fed. 854 (C. C. A. 8, 1917). 

12 New York Indians. 5 Wall. 761 (1866). · · 
t:1 ~4? f!'ed. 287 (C. C. 4· 8, 1~06). 

J ands and their proceeds, so long as they are held or con
trolled by the United States and the term of the trust 
hns not expired, are alike instrumentalities employed by 
it in the lawful exercise of its powers of government to 
protect, support, and instruct the Indians, for whose ben
t fit the complainant holds them, and they are not subject 
to taxation by any state or county. (Pp. 289-290, 292.) 

B. FEDERAL STATUTES 

Congressional power to exempt land from state taxation 14 is 
limited only by the requirement that the property or function 
iu qnestio11 be reasonably considered incident to a federal func
tion. So large is the discretion permitted the legislature by the 
courts 15 in this connection that no case has been found in which 
the court refused to sustain Congress' power to exempt. 

When a tax immunity is offered to individual Indians by fed
eral statute or treaty, by way of inducement to a voluntary 
transaction, the courts have held that the immunity becomes 
contractual in the sense that the individual Indians acquire a 
,·ested right to the exemption which is protected against Congress 
itsf'lf by the Fifth Amendment.16 

Other f1~deral statutes limiting the power of the states to tax 
nre the enabling and organic acts authorizing the formation of 
state and territorial governments/7 expressly exempting Indians 
~md Indian property from the application of state laws. 

:L4 Act of June 18, 1934, sec. 5, 48 Stat. 984, 25 U. S. C. 465, provides : 

'L'he Secretary of the Interior is hereby authorized, in his 
discretion, to acquire • * * any interest in lands, • • • 
within or without existing rP,;ervations, * • • for the pur
pose of providing land for IndlaHs. 

'l'itle to any lands * * * shall be taken in the name of the 
Unltt•d States * * * and f'Uch lands or rigllts sh-all be exempt 
from State and local taxation. 

S. P al so Act of .l u11.e ~0. 1936. 4!) Stat. 1542, upheld in United .":nates 
v. B onr d of Crmun'rs, 26 F . Supp. 270 (D. C. N. b. Okla. 1939). 

15 Of. United Sta tes v. Board of Cotmty Comrnissioners of Osage 
County, Okla., 193 Fed. 485 (C. C. W. D. Okla. 1911), aff'd 216 Fed. 883 
(C. C. A. 8, 1914), app. dism. 244 U.S. 663 (1917). 

16 The leading case is Choate v. Trapp, 224 U. S. 665 (1912), holding 
that the .-\ct of May 27, 11)08, 35 Stat. 312, was invalid insofar as it 
attempted to remo,-e the tax exemption accruing to Choctaw and Chicka
saw allottees under the Atoka Agreement and Curtis Act of June 28, 
1898, 30 Stat. 405. The rationale of this decision has been followed in 
many cases. See for example, Carpenter v. Shaw, 280 U. S. 363 (1930) ; 
IVard v. Love County, 253 U. S. 17 (1920) ,·Board of Oom'rs v. United 
.'it at ~s . 110 1•'. 2<1 !J29 (C. C. A. 10, 1938), cert. granted 306 U. S. 629, 
lllOd. 60 Sup. Ct. ~8:1 ; Board of Com'r8 of Caddo County, Ok~a. v. Unitf'd 
i'lrntes, 87 F. 2d 55 (C. C. A. 10, 1936) ; Glacier County, Mont. v. 
United States, 99 F. 2d 733 (C. C. A. 9, 1938) ; .Morrow v. United States, 
243 Fed. 8G4 (C. C. A. 8, 1!)17). 

The doctrine is not without limitations. The immunity can only 
,-est in nn Indian and does not accrue to a purchaser from him. Fink 
v. <Jf,nnty Commissionerlj, 2-18 U. S. 3U9 (1919). This conclusion is 
omet imes basf'cl upon t lw ground that tax immunity bas been contrac

! nally reli nquisbed by the Indian in consideration for a: removal of 
eslril'tions. Sweet v. Sliock, 245 U. S. 192 (1917). This immunity, 

finally. extends only for the time prescribed in the defining statute. 
Unilefl States v. Spaeth, 24 F. Supp. 465 (D. C. Minn. 1938). 

17 United States v. Pear81on, 231 Fed. 270 (D. C. S. D. 1916) (Enabling 
Act for North Dakota, South Dakota, Montana, and Wyoming, Act of 
l>'d.n·naty 22. 1889, 25 Stat. 676, 677) ; WaU-Pc-Man-Qua v . .A~drich, 28 
l<'ed. 489 (C. C. Ind. 1886) (Northwest Ordinance, July -13, 1787, 
U. S. C. (1934 ed.) p. xxiii) ; United States v. Yakima County, 274 Fed. 
115 (D. C. E. D. Wash. 1921) (Enabling Act for Washington, Act of 
L~'ebruary 22, 1889, 25 Stat. 677) ; see United States v. Ferry County, 
Wash., 24 F. Supp. 39!) (D. C. E. D. Wash. 1938) (Enabling Act for 
Washington, Act of February 22, 1889, 25 Stat. 676, 677), Fink v. 
County Corn'rs. 248 U. S. 399. 401 (1919) ; United! States v. Board of 
Oom'rs of Mdntosh County, 271 Fed. 747 (D. C. E. D. Okla. 1921), aff'd 
184 F .·d. 10:~ (C. C. A. 8. 1922), app. dism. 263 U. S. 689 (1924), 263 
U. S. 6Dl (1024) ; United States v. Board of Com'rs, 26 F. Supp. 270, 275 
(D. C. N. D. Okla. 19:39) (Enabling Act for Oklahoma, Act of June 16, 
1!106. 34 Stat. 267) ; 'l'ruscott v. Hurlbut Land & Cattle Co., '73 Fed. 60 
(C. C. A. 9 . 1896) (Enabling Act for Montana, Act of February 22, 1889, 
25 Stat. 676, 677), app. dism. sub nom. Hurlbut ~and & Cattle qo. v. 
Tru.soott, 161$ p. S. 719 (1897). 
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Thus Indian immunity from taxation has been predicated 18 

upon clauses providing that nothing in the enabling act shall 
impair the rights of persons or property pertaining to the 
Indians, or that Indian lands shall remain subject to the absolute 
jurisdiction of Congress.19 

C. STATE CONSTITUTIONS 

Most of these enabling act provi:ilions have been written into 

18 The Kansas Indians, 5 Wall. 737, 756 (1866) ; United States v. 
Yakima County, 274 Fed. 115 (D. C. E. D. Wash. 1921); United States v. 
Pearson, 231 Fed. 270 (D. C. S. D. 1916) ; see United States v. Stahl, 27 
Fed. Case No. 16373 (C. C. Kans. 1868) ; see United States v. Board 
of Oom'rs of M cintosh County, 271 Fed. 747, (D. C. E. D. Okla., 1921), 
aff'd 284 Fed. 103 (C. C. A. 8, 1922), app. dism., 263 U. S. 689 (1924), 
263 u. s. 691 (1924). 

19 See for example, Arizona: Act of June 20, 1910, 36 Stat. 557; Colo
rado : Act of February 28, 1861, 12 Stat. 172 ; Dakota Territory : Act 
of March 2, 1861, 12 Stat. 239 ; Idaho Territory: Act of March 3, 1863, 
12 Stat. 808, 809; Kansas; Act of January 29, 1861, 12 Stat. 126, 127; 
Montana Territory : Act of May 26, 1864, 13 Stat. 85, -86; New Mexico : 
Act of June 20, 1910, 36 Stat. 557; Oklahoma: Act of May 2, 1890, 26 
Stat. 81, 82; Act of June 16, 1906, 34 Stat. 267, 270; Utah: Act of 
July 16, 1894, 28 Stat. 107; Wyoming Territory: Act of July 25, 1868, 
15 Stat. 178. 

state constitutions, thus adding additional reason for limitation 
upon the power of the state.20 

D. STATE STATUTES 

A state may also limit its own power to tax the property of an 
Indian tribe by entering into an agreement with the tribe guaran
teeing exemption of its lands from taxation, which guarantee is 
protected against violation by the obligation of contracts clause 
of the Federal Constitution.21 This source of immunity, how
eYer, is of little importance today because states seldom make 
agreements with Indian tribes. 

The agreement may sometimes take the form of a statytory 
enactment.22 

20 Oklahoma Const., Art. 1, sec. 3; South Dakota Const. Art. XXII, 
sec. 2. See United States v. Rickert, 188 U. S. 432 ( 1903) ; United 
States v. Yakima Oounty, 274 Fed. 115 (D. C. E. D. Wash. 1921). 

21 United States Const., Art. 1, sec. 10, cl. 1. New Jersey v. Wilson, 
7 Cranch 164 (1812). Of. fn. 35, infra. 

22 New Jersey v. Wilson, 7 Cranch 164 (1812) ; and see Wau-Pe-Man
Qua v. Aldrich, 28 Fed. 489 (C. C. Ind. 1886). 

SECTION 2. STATE TAXATION OF TRIBAL LANDS 

Lands which are occupied by a tribe or tribes of Indians have 
always been regarded as not within the jurisdiction of the state 
for purposes of state property taxation. The principal reason 
for this immunity has been the fact that the tribes have been 
regarded as distinct political communities exercising many of 
the attributes of a sovereign body.23 A landmark in this field 
is the case of The Kansas Indians.at. In holding that the tribal 
lands (as well as lands held by individual members thereof) 
were not subject to state tax laws, the court said: 

* * * If the tribal organization of the Shawnees is 
preserved intact, and recognized by the political depart
ment of the governm'ent as existing, then they are a 
"people distinct from other," capable of making treaties, 
separated from the jurisdiction of Kansas, and to be gov
erned exclusively by the government of the Union. If 
under the control of Congress, from necessity there can be 
no divided authority. If they have outlived many things, 
they have not outlived the protection afforded by the 
Constitution, treaties, and laws of Congress. It may be, 
that they cannot exist much longer as a distinct people 
in the presence of the civilization of Kansas, "but until 
they are clothed with the rights and bound to all the 
duties of citizens," they enjoy the privilege of total im
munity from State taxation. There can be no question 
of State sovereignty in the case, as Kansas accepted her 
admission into the family of States on condition that the 
Indian rights should remain unim'paired and the general 
government at liberty to make any regulation respecting 
them, their lands, property, or other rights, which it 
would have been competent to make if Kansas had not 
heen admitted into the Union.* * * While the general 
government has a superintending care over their inter
ests, and continues to treat with them as a nation, the 
State of Kansas is estopped from denying their title to it. 
She accepted this status when she accepted the act 
admitting her into the Union. Conferring rights and 
privileges on these Indians cannot affect their situation, 
which can only be changed by treaty stipulation, or a volun-· 
tary abandonment of their tribal organization. As long as 
the United States recognizes their national character they 
nre under the protection of treaties and the laws of Con
gress, and their proper(v is withdrawn from the operation 
of State laws. (Pp. 755-757.) 

23 See Chapter 14. 
24 5 Wall. 737 (1866). Where, however, the tribe bas ceased to exist 

as such within the state. lands owned by Indians formerly members of 
the tribe are subject to state taxation unless fo rbidden by some other 
federal law. Pennock v. Commissioners~ 103 U, S, 44 (:1.88Q), 

When the State of New York attempted to levy taxes upon 
the lands occupied by various tribes of Indians, contending 
that though the lands might be sold for nonpayment of the 
taxes the right of occupancy of the tribe would continue un
challenged, its attempt was frustrated by the Supreme Court 25 

in the following words : 

It will be seen on looking into the general laws of the 
State imposing taxes for town and county charges, as 
well as into the special acts of 1840 and 1841, that the 
taxes are imposed upon the lands in these reservations, 
and it is the lands which are sold in default of payment. 
They are dealt with by the town and county authorities 
in the same way in making this assessment, and in levy
ing the same, as other real property in these subdivisions 
of the State. We must say, regarding these reservations 
as wholly exempt from State taxation, and which, as we 
understand the opinion of the learned judge below, is 
not denied, the exercise of this authority over them is 
an unwarrantable interference, inconsistent with the 
original title of the Indians, and offensive to their tribal 
relations. 

The tax titles purporting to convey these lands to the 
purchaser, even with the qualification suggested that the 
right of occupation is not to be affected, may well embar
rass the occupants and be used by unworthy persons to 
the disturbance of the tribe. All agree that the Indian 
right of occupancy creates an indefeasible title to the 
reservations that may extend from generation to genera
tion, and will cease only by the dissolution of the tribe, 
or their consent to sell to the party possessed of the 
right of pre emption. He is the only party that is author
ized to deal with the tribe in respect to their property, 
and this with the consent of the government. Any other 
party is an intruder, and may be proceeded against under 
the twelfth section of the act of 30th June, 1834.* 
(P. 771.) 

•4 Stat. at Large, 730. 

On the other hand, though a state may not tax the lands 
which the tribe occupies, it was early held that the state might 
tax cattle of non-Indians grazing upon tribal land under a 
lease from the Indians.26 "But it is obvious," said the court, 
''that a tax put upon the cattle of the lessees is too remote and 
indirect to be deemed a tax upon the lands or privileges of the 
Indians." 

25 The New York Indians, 5 Wall . 761 (1866). 
26 Thomas v. Gay, 169 U. s. 264 (1898). 
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Until recently, the federal instrumentality doctrine was em
ployed to exempt from state taxation the income of non-Indian 
lessees of tribal or restricted Indian lands. However, in sus
taining a federal tax on the income accruing to a lessee under 
a lease of state lands the Supreme Court in Helvering v. Pro
ducers Oorp. 27 expressly overruled the leading case of Gillespie 
v. Olclahoma,28 which held that a state tax on income derived 
by a lessee from leases of Creek or Osage restricted lands was 
invalid because it hampered the United States in making the 
best terms possible for its Indian wards.:~» 

The Gillespie case seems to have rested on the premise that 
a lessee of lands from which a Government derives income for 
its governmental functions becomes thereby an instrumentality 
of that Government. 

The Supreme Court, in 1938, was more concerned with the 
immunity from state and federal taxation which its decision 
6 years earlier in the Gillespie case had granted to large private 
incomes than with any question of interference 'vith federal 
power in Indian affairs. 

As said by the court, in the H elvering case : 
* * * immunity from non-discriminatory taxation 
sought by a private person for his property or gains 
because he is engaged in operations under a government 
contract or lease cannot be supported by merely theoreti
cal conceptions of interference with the functions of 
government. Regard must be had to substance and 
direct effects. And where it merely appears that one 
operating under a government contract or lease is sub
jected to a tax with respect to his profits on the same 
basis as others who are engaged in similar businesses, 
there is no sufficient ground for holding that the effect 
upon the Government is other than indirect and remote 
• * * (Pp. 386-387.) 

And even if the lessee were in fact an agency of the Govern
ment, "no constitutional implications prohibit a State tax upon 
the property of an agent of the Government merely because it 
is the property of such an agent." 30 

27 303 u. s. 376 (1938). 
28 257 U. S. 501 (1922). But see dissenting opinion in HeZvering v. 

Producers Corp., 303 U. S. 376, 387 (1938). 
211 In its original form the tax immunity of governmental lessees 

sc'emed a relatively innocuous doctrine designed to protect the income of 
th? Indian wards of the nation. See Note, 51 Harv. L. Rev. 707, 712, fn. 
36 (1938). But from exemption of the gross income of the lessee of 
Indian lands, the cases progressed through exemption of net receipts 
to serious impairment of the taxing powers of Oklahoma. OhoctOJW, 
01.-la. & G. R. R. v. Harrison, 235 U. S. 292 (1914) (gross income tax; 
rent paid directly to Federal Government) ; Indian Territory Illuminat
ing Oil Co. v. Oklahoma, 240 U. S. 522 (1916) (leaseholds o! Indian land 
exempt from general property tax) ; Howu1·d v. Gipsy Oil Oo., 247 U. S. 
503 (191 8) (gross production tax in lieu of property taxes) ; Gillespie v. 
Olll'alloma, 257 U. S. 501 (1922) (net income tax; interstate commerce 
analogy rejected) ; Jaybird Mining Oo. v. lVeir, 271 U. S. 609 (1926) (non
discriminatory property tax on ore at mine before sale). But ct. IntUan 
Tt>rritoru Illuminating Oil Co. v. Boarcl, 288 U. S. 325 (1933) (oil taxable 
b('fore sale, wb('re royalty already paid to Indians). 

3o Rail1·oad Oo. v. Peniston. 18 Wall. 5, 33 (1873). Of. Clallum 
Ommty v. United States, 263 U. S. 341 (1923). See also discussion of 
federal income tax, infra, sec. 7B. 

It is to be noted, however, that in the cases overruled the taxes 
were levied on private individuals or corporations organized for 
profit and which were only incidentally performing a federal 
function. A distinction may be drawn between these cases, and 
cases involving a corporation organirzed solely to carry out gov
ernmental objectives, such as the tribal corporations organized 
under the Indian Reorganization Act of June 18, 1934,31 and it 
is probable that an attempt by a state to impose income or other 
type~ of taxes on such business organizations would still be held 
a direct burden on a federal instrumentality.22 

There seems little doubt in view of the foregoing that the 
validity, if not the scope, of the instrumentality doctrine, in so far 
as it relates to Indians, their p~operty and their affairs, re
mains unchanged. For just as the right to tax the lessee of 
state lands does not include the right to tax the state itself, so 
the right to tax the lessee of Indian lands does not imply a right 
to tax the Indians or their property. 

When the lands pass from the tribe to non-Indians they be
come, ordinarily, subject to state taxation. Thus a railroad pur
chasing a right-of-way through a reservation must pay taxes on 
that right-of-way as though the lands were entirely withdrawn 
from the reservation,33 and th~ fact tb,at property owned by a 
railroad is subject to a right of reverter in an Indirm tribe does 
not preclude the state from taxing such property while owned 
by the railroad. 34 

On the other hand a state may contract with a tribe that 
designated lands be tax e:x:empt. In such a case it has been 
held that the exemption runs with the lands even into the 
hands of a non-Indian purchaser.35 Nevertheless, as pointed out 
by the Court, the state could, as a condition to permitting the sale 
of the lands, require that the right to exemption be waived, in 
which event the lands in the hands of the purchaser would be 
subject to state property taxes. 

In the exercise of its plenary power over the Indian tribes, 
Congress may expressly subject a privilege or a property right 
of the tribe to state taxatio11. Thus the Act of May 29, 1924,18 

provided that-

* * * the production of oil and gas and other minerals 
on [unallotted Indian reservation land, other than land 
of the Five Civilized Tribes and the Osage reservation,] 
may be taxed by the State in which said lands are located 
* * * the same as production on unrestricted lands, 
* * *. Provided, however, That such tax shall not be
come a lien or charge of any kind or character against 
the land or the property of the Indian owner. 

31 48 Stat. 984. 
a2 See Clallum Cmmty v. United States, 263 U. S. 341 (1923). 
3a Utah and Northern Railway v. Fisher, 116 U. S. 28 (1885) ; Maricopa 

and Phoenix Railroad v. Arizona, 156 U. S. 347 (1895). 
34 Choctaw, 0. & G. R. R. v. Mackey, 256 U. S. 531 (1921). 

36 New Jersey v. Wilson, 7 Crancb 164 (1812), Of. Fink v. County 
Oornmissioners, 248 U. S. 399 (1919) ; Sweet v. Schook, 245 U. S. 192 
(1917). 

as 43 Stat. 244. 

SECTION 3. STATE TAXATION OF INDIVIDUAL INDIAN LANDS 

A. TREATY ALLOTMENTS 

The earliest individual Indian land holdings with which the 
cases are concerned are those resulting from treaty. The early 
case of The Kansas Indians involved, among others, the question 
of whether tribal lands conveyed, pursuant to treaty, to tribal 
members in severalty were exempt from state taxation. As we 
have seen 37 the Court was of the opinion that since "There is 

n 5 Wall. 737, 7M, 757 (1866). See Fn. 24 111pra. 

no evidence * * * to show that the Indians with sepa
rate estates have not the same rights in the tribe as those whose 
estates are held in common," and since "ali long as the United 
States recognizes their [the tribes'] national character they 
are under the protection of treaties and the laws of Congress, 
and their property is withdrawn from the operation of State 
laws," the individual Indian holdings, as those of the tribe, are 
exempt from state taxation. 

Similarly, lands allotted pursuant to treaty to a chief of tbe 
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Miamies and restricted as to alienation remain tax exempt even 
in the hands of the heirs of the allottee, provided that tribal 
relations are maintained.88 

With the growth of the practice of allotting tribal lands in 
severalty the question of their exemption from state taxation 
became of increasing importance. We find the courts holding 
uniformly that restricted lands within an Indian reservation 
remain exempt from taxation. The extent, however, of their 
immunity from taxation is dependent in each case upon the 
statute under which the allotment is made. Conversely, land 
held by individual Indians outside an Indian reservation is 
exempt only to the extent that it is declared exempt by statute 
or state constitution or is recognized by the court as a federal 
instrumentality.39 

B. THE GENERAL ALLOTMENT ACT 

The divi~ion of tribal lands in severalty to individual Indians 
was largely accomplished by the General Allotment Act of 1887.ro 
This act did not apply to all the Indians, several tribes, including 
the Five Civilized Tribes inhabiting the Indian Territory, which 
has since become a part of Oklahoma, being omitted!1 However, 
it covered all Indian tribes except those explicitly named, and 
provided for the allotment to individual Indians of tracts of land 
for their own use. Under it the President was authorized to 
allot to individual Indians plots of land, and the Secretary of 
the Interior to is~ue patents 

* * * in the name of the allottees, which patents ~hall 
be of the legal effect, and declare that the United States 
does and will hold the land thus allotted. for the period 
of twenty-five years, in trust for the sole use and benefit 
of the Indian to whom such allotment shall have been 
made, * * * and that at the expiration of said period 
the United States will convey the same by patent to ~aiu 
Indian, or his heirs as aforesaid, in fee, discharged of said 
trust and free of all charge or incumbrance whatso
ever.42 * * * (P. 389.) 

Buttressing their holding with the argument that the "trust'' 
is the means whereby the Federal Government exercises con
trol over the Indian ward in order to fulfill the duty of care 
and protection which it owes him, the courts have uniformly 
declared the subject of that trust a federal instrumentality and 
hence not subject to state taxation. As said by the Supreme 
Court 48 in quoting a statement of the Attorney 'General: 

It was therefore well said hy the Attorney General of 
the United States, in an opinion delivered in 1888, "that the 
allotment lands provided for in the Act of 1887 are exempt 
from state or territorial taxation upon the ground above 
stated, * * * namely, that the lands covered by the 
act are held by the United States for the period of twenty
five years in trust for the. Indians, such trust being an 
agency for the exercise of a Federal power, and therefore 
outside the province of state or territorial authority. Hl 
Op. Atty. Gen. 161, 169. (P. 439.) 

The courts have also argued that the lands allotted under this act 
are not subject to state taxation, on the theory that if the lands 

88 Wau-Pe-Man-Qua v. Aldrich, 28 Fed. 489 (C. C. Ind. 1886). Of. 
Lowry v .Weaver, 15 Fed. Cas. No. 8584 (C. C. Ind. 1846). 

so Pennock v. Oommissioners, 103 U. S. 44 (1880). 
ro Act of February 8, 1887, 24 Stat. 388. See Chapter 4, sec. 11, and 

Chapter 11. 
4.1 The act, by its terms, did not apply to territory occupied by the 

Cherokees, Creeks, Choctaws, Chickasaws, Seminoles, Osages, Miamies, 
Peorias, Sacs, and Foxes, in the Indian Territory, nor to any reservations 
occupif'd by the Seneca Nation in New York, nor to a certain strip of 
land in Nebraska, adjoining the Sioux Nation on the south. For a 
discussion of state taxation of the lands of the Five Civilized Tribes 
and the Osages see Chetpter 23. 

42 The trust period was extended from time to time by various Executive 
orders, and indefinitely by the Act of June 18, 1934, 48 Stat. 984, 

48 Unitf;d Stat~s v. Ricfcert, l88 U. S. 432 (1903), 

were taxable, they could be incumbered, and any incumbrance 
would prevent the United States from fulfilling its trust 
obligation. 44 

Similarly, lands allotted under authority of acts incorporating 
the General Allotment Act by reference are not taxable.~ In 
Mon·ow v. United States 4

" the court said that the exemption arose 
from the legal trusteeship obligating the United States to convey 
free of encumbrance, rather than from any concept of "govern
mental wardship over a dependent and inferior people." (P. 859.) 

The futility of exempting the lands and not the improvements 
thereon was recognized in Unitea States v. Rickert 47 wherein the 
court said: 

Looking at the object to be accomplished by allotting 
Indian lands in severalty, it is evident that Congress e~
pected that the lands so allotted would be improved and 
cultivated by the allottee. But that object would be 
defeated if the improvements could be aSS(>fiSed and sold 
for taxes. The improvements to which the question refers 
were of a permanent kind. While the title to the land 
remained in the United States, the permanent improve
ments could no more be sold for local taxes tban could 
the land to which they belonged. Every reason that can 
be urged to show that the land was not subject to local 
taxation applies to the assessment and taxation of the 
permanent improvements. 

* * • * • 
* * * The fact remains that the improvements here in 
question are essentially a rmrt of the lands, and their use 
by the Indians is necessary to effectuate the policy of the 
United States. (P. 442.) 

It is clear, of course, that an allotment made under the General 
Allotment Act 48 remained exempt from taxation so long as the 
land was held in trust by the United States.40 The allottee was 
thus assured that his lands would be tax exempt for at least 
25 years and perhaps longer. However, in 1900 5° Congress em
powered the Secretary of the Interior, before the expiration of 
the 25-year trust period, to issue a patent in fee "whenever he 
shall be satisfied that any Indian allottee is competent and 
capable of managing his or her affairs * * * " The duration 
of the ~xemption came thus to be determined according to the 
federal Indian policy in vogue at any particular time.51 Yet, the 
importance to the Indian of his tax immunity can hardly be 
underestimated. The consequences of the vesting of a fee patent 
have been expressed in Meriam, The Problem of Indian Adminis
tration as follows: 

* * * The statistics of Indian property previously 
given in this chapter demonstrate the fact, so obvious to 
persons who visit the Indian country, that the value of 
the Indian lands is relatively high as compared with the 

4 ~ Morrow v. United States, 243 Fed. 854 (C. C. A. 8, 1917) ; Board of 
Oom'rs. v. United States, 100 F. 2d 929 (C. C. A. 10, 1!>38), mod. 60 Sup. 
Ct. 285 (1939) ; Glacier Oounty, Mont. v. United States, 99 F. 2d 733 
(C. C. A. 9, 1938) ; United States v. Benewah County, Idaho, 290 Fed. 628 
(C. C. A. 9, 1923) ; United States v. Ohehalis Oounty, 217 Fed. 281 
(D. C. W. D. Wash. 1914); United States v. Ferry County, Washington, 
24 F. Supp. 399 (D. C. E. D. Wash., 1938) ; see United States v. Nez Perce 
County, Idaho, 95 F. 2d 232 (C. C. A. 9, 1938), rehearing den. 95 F. 2d 238 
(C. C. A. 9, 1938). 

415 E. g., Nelson Act of January 14, 1889, 25 Stat. 642, 643, sec. 3, 
applied to Minnesota Chippewas in Morrow v. United States, 243 Fed. 854 
(C. C. A. 8, 1917) ; of., United States v. Spaeth, 24 F. Supp. 465 (D. C. 
Minn. 1938) ; Act of June 6, 1900, 31 Stat. 672, 678, sec. 5 (Comanches, 
Kiowas, and Apaches) discussed in United States v. Board of Oom'rs 
(Comanche County), 6 F. Supp. 401 (D. C. W. D. Okla. J934); Act of 
March 3, 1893, 27 Stat. 557, applying to the Kiclmlpoos in Indian Terri
tory. Of. United States v. Matthewson, 32 F. 2d 745 (C. C. A. 8, 1929). 

46 243 Fed. 854 (C. C. A. 8, 1917). 
47 188 U. S. 432 (1903). 
j,8 Act of February 8, 1887, 24 Stat. 388. 
40 United States v. Rickert, 188 U. S. 432 (1903). 
bo Act of May 8. 1906, 34 Stat. 182. 
51 For a discussion of sqc~ po~icy a~d its e~ects, see Chapters 2 ~nd ll-
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Indians' income from the use of that land. The general 
property tax, although based on the value of land, must 
be paid from income unless it is to result in the forfeiture 
of the land itself. Bad as is the general property tax from 
many points of view, it is peculiarly bad when applied to 
Indians suddenly removed from the status of a tax exempt 
incompetent and subjected to the full weight of state and 
local taxation. So far as the Indians are concerned, the 
tax violates the accepted canon of taxation that a tax 
shall be related to the capacity to pay. The levying of 
these taxes has without doubt been an important factor 
in causing the loss of Indian lands by so large a proportion 
of those Indians who have been declared competent. 

The policies involved in making individual allotments 
and issuing fee patents brought into the economic prob
lems of the Indian Service the difficult subject of taxation. 
Under the allotment act the incompetent Indian holding a 
trust patent is generally exempt from taxatiQn. On the 
day he is declared competent and is given his fee patent, 
he straightway becomes subject to the full burden of state 
and local taxation. The more common form of taxation 
is the general property tax, the basis of which is the value 
of the property owned and the burden of which falls 
heavily on land, bE'cause it cannot slip out from under in 
the way other forms of property frequently do. 

Many wise, conservative Indians, with a keen power to 
observe the experience of others, have no desire to progress 
to the point where they will be declared competent and 
be obliged to pay taxes. They know that the taxes will 
consume a large proportion of their total income and that 
taxes are inescapable. To them to achieve the status 
of competency means in all probability the ultimate loss 
of their lands. From their point of view the reward for 
success is the imposition of an annual fine. (P. 477.) 

A policy of "great liberalism" inaugurated in 1917 led to whole
sale patenting in fee whether the allottee desired the patent 
or not. Fairly typical is the following description by the Court 
of Appeals for the Tenth Circuit: 52 

* * * Briefly, the record discloses that in the year 
1918 patents covering the lands involved were issued to 
the United States in trust for twenty-seven Indians to 
whom the lands had been allotted in severalty. Within 
two years thereafter, fee patents were issued to these 
Indians. It is stipulated that the fee title was granted to 
the Indians without any application on their part and 
without their consent. Apparently there was some op
position among the Indians to the policy of the Department 
and some had said that they would not receipt for the 
fee patents. There is n letter in the record written under 
date of April 24, 1918 from the office of the Commissioner 
of Indian Affairs to the special superintendent in charge at 
the reservation, instructing the latter to inform the Indians 
that the Secretary of the Interior "has the right to issue 
these patents, and if they refuse to accept them, you are 
directed to have the patents recorded and after recording 
same, to send them to the patentees by registered mail 
and retain the receipt cards for the files in your office." 
(P. 734.) 

The year 1921 saw a reversal of policy in the issuing of patents 
and recent years have witnessed the cancellation of such patents 53 

and a variety of suits by the Federal Government seeking to re
cover taxes paid the state by the allottee, to enjoin further taxa-

52 Glacier County, Mont. v. United States, 99 F. 2d 733 (C. C. A. 9, 
1938). 

5" Authority for such cancellation is accorded by the Act of February 
26, 1927, 44 Stat. 1247, which provides: 

• • * That the Secretary of the Interior is hereby authorized, 
in his discretion, to cancel any patent in fee simple issued to an 
Indian allottee or to his heirs before the end of the period of 
trust described in the original or trust patent issued to such 
allottee, or before the expiration of any extension of such period 
of trust by the President. where such patent in fee simple was 
iRsued witbout the consent or an application therefor by the 
allottef' or by his h0irs: Provided, That thP patentee bas not 
mortgagf'd or sold any part of the land described in such patent: 
Pr·ovidcd also, That upon canc0llation of such patent in fee simple 
the land shall have the ·amc status as though such fee patent had 
n<'VPr bePn i>:sued. 

See al~o Act of February 21, 1931, 46 Stat. 1205. 

tion and to strike allotments from the tax rolls. 54 In all these 
cases the Government was successful on a rationale perhaps best 
expressed in United States v. Nez Perce County, Idaho,55 as 
follows: 

* * * The Allotment Act, as well as the trust patent, by 
11lain implication granted the Indian immunity from taxa
tion during the trust period or any extension of it, and 
he had the right finally to receive his lands "free of all 
charge or incumbrance whatsoever." The authorities are ' 
uniform to the effect that this right of exemption is a 
vested right, as much a part of the grant as the land itself, 
and the Indian may not be deprived of it by the unwanted 
issuance to him of a fee patent prior to the end of the 
trust period. Choate v. Trapp, 224 U. S. 665, 32 S. Ct. 565, 
56 L. Ed. 941; Ward v. Love County, 253 U. S. 17, 40 
S. Ct. 419, 64 L. Ed. 751; United Sta~es v. Benewah County, 
9 Cir., 290 F. 628; Morrow v. United States, 8 Cir .. 243 F. 
854; Board ot Com'rs ot Caddo County v. United States, 
10 Cir., 87 F. 2d 55 ; United States v. Dewey County, D. C., 
14 F. 2d 784; United States v. Comanche County, D. C., 6 F. 
Supp. 401; United States v. Chehalis County, D. C., 217 F. 
281. Treaties with the Indians and acts of Congress rela
tive to their rights in property reserved to them haYe 
always been liberally construed by the courts. The de
pendent condition of these wards of the GoYernment makes 
it imperative that doubtful provisions in treaties and 
statutes be resolved in their favor. This court in United 
States v. Benewah County, supra, as early as 1923 de
clared that the Act of May 8, 1906, should be held to mean 
that the action of the Secretary of the Interior authorized 
by it can be had only on the application of the allottee or 
with his consent. The Act of February 26, 1927, was little 
more than a statutory recognition of the principle there 
announced. The fee patent in the present instance was 
issued during the trust period, or at least during an ex
tension of that period. It follows from what has been said 
that, if it was issued to Carter without his application or 
consent, his land remained immune from taxation during 
the whole of the time from 19Q1 to 1932, and the lien of 
the county should be held void. (Pp. 235-236.) 

Therefore, it would appear that the allottee under the General 
Allotment Act obtains a vested right to tax exemption which 
cannot be taken from him without his consent.68 Should he, on 
the other hand, apply for the issuance of a fee patent and be ac
corded one pursuant to law, there seems no reason to believP tbn t 
his lands would not thereby become subject to state taxation. 57 

C. HOMESTEAD ALLOTMENTS 

Lands acquired by individual Indians under the general home
stead laws are exempt from taxation for specified periods 
following the date of issuance of the patent. Section 15 of the 
Homestead Act of March 3, 1875,58 extended to Indians born 
in the United States who were heads of families or over ~1 
years of age and who have abandoned or shall abandon tribal 
relations, the benefits of the General Homestead Act of 1862.111 

The 1875 Act defined a tax exemption for a 5-year period b;v 
providing that the title to the lands acquired under it 

* * * shall not be subject to alienation or incum
brance, either by voluntary conveyance or the judgment. 

M United States v. Benewah County, 290 Fed. 628 (C. C. A. 9, 1923) ; 
United States v. Board of Com'rs, 6 F. Supp. 401 (D. C. W. D. Okla. 
1934) ; United States v. Ferry County, Washi.ngton, 24 F. Supp. 399 

(D. C. E. D. Wash. 1938). 
5;; 95 F. 2d 232 (C. C. A. 9, 1938). 
56 United States v. Ferry County, Washington, 24 F. Supp. 399 (D. C. 

E. D. Wash., 1938). For an account of legislation designed to deal with 
this situation. sef' Chapter 5. sec. llB. 

57 Ibid. Accord: 50 L. D. 691 (1924 \. 
ss 18 Stat. 402, 420. 
59 Act of May 20, 1862, 12 Stat. 392. allowing citizens over 21 or 

heads of families to enter a quarter section of public lands. This act 
was thought not to include Indians because they were not considereo 
citizens. United States v. Joyre, 240 Fed, 610 (C. C, A. 8, 1917). . 
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decree, or order of any court, and shall be and remain 
inalienable for a period of five years from the date of the 
patent issued therefor.60 * * * 

This act was supplemented by the Act of July 4, 1&84,61 which 
applied the homestead laws to Indians generally who had lo
cated on public lands rather than to a specified class,112 and 
contained a 25-year 63 trust period provision almost identical 
to that contained in the General Allotment Act. 84 The same 
principles applied to the General Allotment Act allotments would 
seem, therefore, applicable to lands acquired under the 1884 
Act.85 

D. LAND PURCHASED WITH RESTRICTED FUNDS 

In 1928 the Meriam report on "The Problem of Indian Ad
ministration" was published. Its authors had had occasion to 
study the then perplexing problem of the taxability of lands 
purchased with restricted funds and their comments concerning 
it are particularly enlightening: 

* * * A perplexing problem confronting the Indian 
Office today is the taxation by the states of the lands 
purchased for the Indians with their restricted funds 
which are under the supervision of the Office. The vol
ume of such purchases is large because the allotments 
originally made to the Indians are often not suitable for 
homes. These original allotments must be sold and new 
property purchased if the Indians are to be started on 
the road to better social and economic conditions. In 
order to preserve these new lands for the use and benefit 
of the Indian owner, it has been the uniform rule to 
impose upon them the restrictions which existed upon 
the funds with which they were obtained. Some states 
are claiming and exercising the power to tax such lands. 
Since the Indian owner, on account of his lack of ready 
funds or his insufficient sense of public responsibiltty, 
either cannot or will not pay taxes, the result is that 
the lands purchased for his permanent home are speedily 
slipping from him and he himself is becoming a homeless 
public charge. This unfortunate situation is rendered 
more acute because the terroR of the deeds prohibit 
alienation by voluntary act, and thus the Indian owner 
is not able either to mortgage or sell his lands to secure 
for himself the interest that he may have in the land 
over and above the delinquent taxes. 

The United States Supreme Court 40 held at an early 
date that the allotted lands of the Indians, the title to 
which was held in trust by the United States, were not 
taxable by the states. The policy of allotting land to 
the Indians and holding the title to it in abeyance until 
such time as they could be trusted with its full and free 
control had been adopted by the national government 
as a means for more fully civilizing the Indians and 
bringing them to the position where they could assume the 
full responsibility of citizenship. The lands were there
fore the instrumentalities of the United States, and as 
such, by virtue of longstanding principles of constitu
tional law, not taxable by the several states. To this 
unquestioned decision may be added the ruling that, in 
the event of the sale of the allotted lands by govern-

eo See United States v. Hemmer, 241 U. S. 379 (1916). 
et 23 Stat. 76, 96. 
The 1875 Act was also supplemented by the Act of January 18, 1881, 

21 Stat. 315, making funds available to the Winnebagoes of Wisconsin 
so they could avail themselves of the benefits of it. That act expressly 
provided that titles acquired by the Winnebagoes should be nontaxable 
for 20 years from date of issuance of the patent. 

62 For discussions comparing the two acts, see United State& v. 
Hemmer, 241 U. S. 379, 384-385 (1916) ; United States v. Oorporation 
of the President Etc., 101 F. 2d 156 (C. C. A. 10, 1939). 

63 This trust period was extended to 1945 by Executive orders issued 
under authority of Act of June 21, 1906, 34 Stat. 325, 326, and 
indefinitely under the Act of June 18, 1934, 48 Stat. 984. 

M See sec. 3B, supra. 
6~ See discussion of General Allotment Act, supra, sec. SB. Also seP. 

United States v. Jackson, 280 U. S. 183 (1930). 

mental consent, the proceeds, being simply the medium 
for which the lands ~ere exchanged, were likewise hel<l 
in trust by the government and not taxable.41 The Sn
preme Court has also sustained the power of the Secre
tary of the Interior, in whom is vested the discretion 
to permit the conveyance of Indian lands, to allow such 
conveyance on the sole condition that the proceeds be 
invested in lands subject to his· control in the matter 
of sale.42 

40 United States v. Rickert, 188 U.S. 432, (1903). 
41. National Bank o{ Commerce v. Ander·son, 147 Fed. 87 (C. 

C. A. 9th Cir. 1906 ; United States v. Thurston County, 143 
Fed. 287 (C. C. A. 8th Cir. 1906). 
~United States v. Sundet·land 266 U. S. 226 (1924). See 

also United States v. Brown, 8 Fed. 2nd 564 (C. C. A. 8th Cir. 
1925), holding that the Secretary of the Interior may purchase 
lands for the Indians with money arising from the lease of 
restricted lands, and restrict the title of the lands purch:u:ed. 

In spite of the intimation from these cases and from 
the express decisions of two district courts of the North
west43 more favorable to the Indians, the exemption from 
state taxes of restricted lands purchased for them by the 
government with their restricted funds is in a precarious 
situation. In a case which was taken to the United 
States Supreme Court H it was held that lands purchased 
with trust funds for an Osage Indian, and made inalien
able without the consent of the Secretary of the Interior, 
were yet taxable. This decision, however, did not involve 
necessarily the declaration of a general principle, since 
the ruling was occasioned by the fact that the special act t~ 
under which these particular funds were released to the 
allottee gave to the Secretary no authority to control said 
funds after such release. In this case, moreover, it was 
not shown that the money released from the trust was 
invested directly in the property purchased. The thought 
of the court is perhaps shown in its closing remark, 
"Congress did not confer upon the Secretary of the In
terior authority * * * to give to property purchased 
with released fund~ immunity from state taxation." By 
a series of recent decisions ~6 the Circuit Court of Appeals 
for the Eighth Circuit, although omitting some dicta 
favorable to the Indian position, has uniformly sustained 
state taxation of lands pm chased for the Indians with 
their restrict<"d funds and made subject to alienation only 
with the consent of the Secretary of the Interior, and 
has declared itself committed to the proposition that such 
lands are taxable.60 One of these cases was affirmed by 
the United States Supreme Court 47 in a per curiam de
cision on the somewhat doubtftil authority of the McCurdy 
case supra.48 

43 United States v. Nez Perce County, 267 Fed. 495 (D. C. 
Idaho, 1917) ; United States v. Yakirna Oounty, 274 Fed. 115 
(D. C. E. D. Wash. 1921). 

44 United States v. McCurdy, 246 U. S. 263 (1918). 
45 Section 5 of the act of April 18, 1912. 
46 United States v. Gray, 284 Fed. 103 (1922) ; United State& v. 

Ransom, 284 Fed. 108 (1922) ; United States v. Brown, 8 Fed. 
2nd 584 (1925), dictum; United States v. Muntntert, 15 Fed. 2nd 
926 (1926). 

t7 United States v. Ransom, 263 U. S. 691 (1924). 
48 United States v. McCurdy, 246 U. S. 263 (1918). 

The declaration by the Circuit Court of Appeals ' 0 that 
the national government bas no authority to withdraw 
from state taxation lands formerly subject thereto is 
certainly not tenable. Congress has the power to relieve 
from the bur:den of state taxes a governmental instru
mentality, whether a post office or a home for the govern
ment's Indian wards, and it matters not that the prior 
status of the proiJerty may haYe been such that the state 
could freely tax it. 

411 United States v. Brown, 8 F. 2d 584 (1925), dictum. 

66 On the other hand, some courts have held that where land is pur
chased for an Indian with restricted funds from another Indian who held 
it tax exempt, it is tax exempt in the hands of the new purchaser, the 
reason given being that the lands and funds involved were at all times 
used by the United States in the discharge of its obligation to its 
Indian wards. McGeehan v. Ashland County, 192 Wis. 177, 212 N. W. 
283 (1927) ; United States v. G. Meriwether (D. C. E. D. Okla. June 14, 
1934), Justice file No. 90-2-11--431; Marble v. King (D. C. N. D. Okla. 
August 27, 1934) Justice File No. 90-2-5-36; United States v. Stone 
(D. C. W. D. O~la. September 29, 1934), Justice File No. 90-2-11-322. 
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If, as has been inferred, there be doubt as to the in
tention of Congress to give immunity from state taxation, 
it is recommended that legislation be secured expressly 
conferring the exemption. The states will not suffer from 
such a practice, for in return for the lost taxes on the 
purchased lands will be the subjection to the state taxing 
power of tbe relinquished lands, or of the funds used in 
making the new purchase. 

Pending litigation should, of course, be pressed to a 
final conclusion with all possible speed in order that the 
existing uncertainty be ended. Should it transpire that 
these Indian lauds are taxable, then the national govern
ment m'ust fairly consider the nature of the duty to the 
ward of the guardian who has employed the ward's tax
exempt funds to purchase property on the express or im
plied misrepresentation that the newly-acquired property 
is likewise exempt. Several Indians have complained to 
the surYey staff that they are being taxed despite the 
formal assurance of Indian Service employees that the 
land purchased for them would be exempt from tax
ation.67 (Pp. 795-798.) 

In the case of Shaw v. Gibson-ZahniseT Oil Corp., 68 lands out
side a reservation purchased. with restricted Indian funds and 
subject to a restraint against alienation were held subject to 
state property taxation. The court, however, recognized the 
fact that: 

There are some instrumentalities which, though Con
gress may protect them from state taxation, will never
theless be subject to that taxation unless Congress speaks. 
(P. 581.) 

Thereafter by the Act of June 20, 1936,69 Congress expressly 
exempted such lands from state taxation. In order that its 
purpose and meaning may be more fully understood, both section 
1 and section 2 of the 1936 Act are quoted in full : 

That there is hereby authorized to be appropriated, 
out of any money in the Treasury of the United States not 
otherwise appropriated, the sum of $25,000, to be expended 
under such rules and regulations as the Secretary of the 
Interior may prescribe, for payment of taxes, including 
penalties and interest, assessed against individually 
owned Indian land the title to which is held subject to 
restrictions against alienation or encumbrance except 
with the consent or approval of the Secretary of the 
Interior, heretofore purchased out of trust or restricted 
funds of an Indian, where the Secretary finds that such 
laud was purchased with the understanding and belief 
on the part of said Indian that after purchase it would 
be nontaxable, and for redemption or reacquisition of any 
such land heretofore or hereafter sold for nonpayment of 
taxes. 

SEo. 2. All lands the title to which is now held by an 
Indian subject to restrictions against alienation or encum
brance except with the consent or approval of the Secre
tary of the Interior, heretofore purchased out of trust or 
restricted funds of said Indian, are hereby declared to be 
instrumentalities of the Federal Government and shall 
be nontaxable until otherwise directed by· Congress. 

The 1937 amendment ~o to section 2 of the above act reads as 
follows: 

.All homesteads, heretofore purchased out of the trust 
or restricted funds of individual Indians, are hereby de
clared to be instrumentalities of the Federal Government 
and shall be nontaxable until otherwise directed by Con
gress: Provided, That the title to such homesteads shall 
be held subject to restrictions against alienation or encum
brance except with the approval of the Secretary of the 
Interior: And provided further, That the Indian owner or 

67 Tbe legislation referred to was finally enacted in 1936. Act of June 
20, 1936, 49 Stat. 1542. Of., Act of June 30, 1932, 47 Stat. 474. 

68 276 u. s. 575 (1928). 
69 49 Stat. 1542. Upheld in United States v. Board pf Oomm'rs, 26 

F.- Supp. 270 (D. C. N. D. Okla. 1939). 
~o Act of \fay 19, 1937, 50 Stat. 188. 

owners shall select, with the approval of the Secretary 
of the Interior, either the agricultural and grazing lands, 
not exceeding a total of one hundred and sixty acres, o.r 
the village, town, or city property, not exceeding in cost 
$5,000, to be designated as a homestead. 

The 1936 .Act was passed to establish the tax-exemption of the 
lands purchased with restricted funds under the guidance and 
direction of the Interior Department as tax-exempt lands. After 
the passage of the act it was found that section 2 had applica
tion to such a large quantity of lands that a bill was introduced 
in Congress for its repeal. This bill was, however, amended on 
the recommendation of the Senate Committee on Indian .Affairs 
to provide for restricting the tax exemption to. homesteads pur
chased with trust or restricted funds rather than for repealing 
the tax exemption entirely, and the bill was passed in this 
amended form. The report of the Senate Committee in which 
this recommendation was made contains the following pertinent 
statement of the purpose of the 1936 Act and the 1937 
amendment: 

The said act of June 20, 1936 ( 49 .Stat. L. 1542) was 
designed to. bring relief and reimbursement to Indians 
who by failure to pay taxes have lost or now are in danger 
of losing lands purchased for them under supervision, 
advice, and guidance of the Federal Government, which 
losses were not the fault of the Indians, but were pur
chased with the understanding and belief on their part 
and induced by representations of the Government that the 
lands be nontaxable after purchase. It was intended that 
such lands would be redeemed out of the fund of $25,000 
authorized to be appropriated under the provisions of said 
act of June 20, 1936 ( 49· Stat. L. 1542). 

Since the passage of said act of June 20, 1936 ( 49 Stat. 
L. 1542), it was found the provisions of section 2 thereof 
would apply to lands and other property purchased by 
restricted Indian funds, which would exempt from taxa
tion yast quantities of property, such as business buildings, 
farm lands which are not homesteads, etc. 

The Commissioner of Indian .Affairs appeared before 
th~ committee and ·suggested the amendment herein pro
posed, which proposed amendment was adopted and herein 
recommended by your committee. (Senate Report No. 332, 
75th Cong., 1st sess.) 

In United States v. Board of Com'rs.,71 the court, in construing 
these statutes, held that Congress had the power to define federal 
instrumentalities, and that the 1936 .Act clearly applied to prevent 
taxation for 1936 ~2 of real estate used for both residence and 
business purposes which was purchased with restricted funds 
of Osage Indians. The court said that the act applied to Indians 
in general, and was not made inapplicable to the Osages by 
reason of prior acts referring specifically to Osage homesteads. 

In an unreported case, the same court applied these statutes to 
prevent taxation of homesteads purchased with trust funds held 
on deposit by the United States for Pawnee Indians in lieu of 
allotment. 73 

The further extent of the operation of these statutes is not 
known at the present time, but they express the clear intent of 
Congress to continue homesteads of Indians tax exempt, whether 
the homestead was purchased for the Indian or allotted to him.'" 

7126 F. Supp. 270 (D. C. N. D. Okla. 1939) (Osage County). The 
court followed the view expressed in 56 I. D. 48 (1937) as to the 
applicability of the 1936 act to the Osages. 

~2 The court held that the act was in force at the date of levy which 
was the critical date. 

78 United States v. Board of County Oom'rs. of Pawnee County, Okla. 
(D. C. N. D. Okla., January 19, 1939), Justice File No. 90-2-11-610. 

7-' For a discussion of questions of tax exemption not yet passed upon 
by the courts, see Op. Sol. I. D., M.29867 (1939). And ct. letter of 
Attorney General dated October 6, 1939, declining to pass upon cases 
therein discussed. 
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SECTION 4. STATE TAXATION OF PERSONAL PROPERTY 

Wherever personal property is acquired by or for tribal Indians restricted funds and property issued to the Indians by the Gov
for use on Indian reservation lands in connection with or in 
furtherance of the policy adopted by the Government in encour
aging the Indians to cultivate the soil and to establish permament 
homes and families, or otherwise aid in their .economic rehabili
tation, such property may not be taxed by the state.75 The 
immunity exists whether the property be purchased with moneys 
held in trust by the United States for the Indians or with moneys 
accruing to the Indians from other federal sources. The reason 
behind this doctrine of immunity is that the state has no. power, 
by taxation or otherwise, to retard, impede, burden, or control 
the operations or instrumentalities employed by the Federal 
Government in carrying into execution the powers lawfully 
vested in it. 

ernment are Government instrumentalities, property purchas~d 
by the Indians pursuant to a specific plan for economic rehabili
tation approved by the Government and carried out under Gov
ernment supervision should likewise be recognized as a Govern
ment instrumentality. As said by the Solicitor of the Interior 
Department : 80 

The purchase of property by the Indians themselves in 
accordance with an economic plan worked out with the 
Government is supplanting, as a method of assuring the 
possession by Indians of productive property, the old 
method of the Government's issuing such property to the 
Indians. From a legal viewpoint the purpose and con
cern of the Government are identical whether the plow 
or the cattle are bought by the Indian with Individual 

In United States v. Thurston County 76 the Circuit Court of Indian Moneys, the expenditure of which has been ap
proved by the Superintendent, or bought by the Indians 

Appeals for the Eighth Circuit ruled that the proceeds of the with revolving loan funds or judgment fund money, pur-
sales of allotted lands held in trust· by the United States were suant to a plan of rehabilitation approved by the Super-
exempt from state taxation for the reason that the proceeds intendent, or bought by the Superintendent with gratuity 
like the lands from which they were derived constituted an funds and issued to the Indians. The reasoning of the 

courts applies equally to these procedures, except that in 
instrumentality lawfully employed by the Government in the the cases above cited the Government had an ownership 
exercise of its powers to protect, support and instruct the interest as the title to the property was found to be in 
Indians. The court said, among other things: the United States. The form of title, while indicative of 

the interest of the Government, is not, in my opinion, the 
The allotted lands were held in trust by the United determining factor. The important factor is the acqui-

States for the benefit of those to whom they were as- sition and use of the property in execution of a govern-
signed, and their heirs, under the acts of August 7, 1882, 
and February 8, 1887. The proceeds of the sales of these ment plan for the Indians. 
lands have been lawfully substituted for the lands them- r There are apparently no cases determining the right of the 
selves by the t~·~stee. The substitutes par.take of the state to tax personal property of an Indian on a reservation 
nature of the origmals, a~d stand charged with the same which is not used pursuant to some federal plan. Apparently 
trust. The lands and their proceeds, so long as they are . 
held or controlled by the United States and the term of no state has attempted to collect such a tax. The doctrme that 
the trust has not expired, are alike instrumentalities em- Indians 011 a reservation are not subject to state law in the 
ployed by it in the lawful exerci~e of its power~ of absence of congressional authority 81 would indicate that any 
government to protect, support, and mstruct the Indian~ s ch ta otld b ·nvalid 
for whose benefit the complainal'lt holds them, and they are u x w 1 e I · 
not subject to taxation by any state or county. (P. zg2.) On the other hand, personalty issued to an Indian by the Fed-

eral Government and used by him outside the reservation is The doctrine of the foregoing case was approved in United 
taxable by the s~ate.82 

States v. Pearson,77 a case involving issue property, that is, 
property issued to the Indians by the Federal Government. 
Immunity from state taxation was there extended to per
sonal property which could be traced and identified as issue 
property, the increase of issue property, property purchased 
with the proceeds of the sale of issue property, proper ty pur
chased with . the proceeds of the sale of the increase · of issue 
property, property for which similar issue property has been 
exchanged for similar use, the increase of property received in 
such exchange, the increase of issue prope~·ty exchanged for 
similar property for similar use, and property purchased with 
money given to the Indians by the United States. 

To the same general effect is United States v. Dewey County 78 

and United States v. Ricl;;crt.79 In the case last cited the court 
held that personal property consisting of horses, cattle, and other 
property issued by the United States to the Indians and used by 
them on their allotments was not subject to assessment and tax
ation by the state. 

For the same reason that property purchased by Indians with 

75 'l'his immunity extends to the personalty of a half-blood Indian 
adopted into a tribe, United States v. Hey(ron, 138 F ed. 964 (C. C. Mont. 
1905), and in fact to the personalty of any recognized member of an 
Indian tribe. United States v. Higgins, 103 Fed. 348 (C. C. Mont. 1900 ) . 
But cf. United States v. Higgins, 110 Fed. 609 (C. C. 1\font. 1901). 

76 143 Fed. 287 (C . . C. A. 8. 1906). 
77 231 F ed. 270 (D. C. S. D ak. 1916). 
78 14 I!'. 2d 784 (D. C. S. Dak. 1926), aff'd. sub nom. Dewey County 

v. United States, 26 F. 2d 434 (C~C. A. 8. 1928), cert. den. 278 U. S. 649. 
70 188 U.S. 432 (1903). And ~eP. McKnight v. United States, 130 Fed. 

659 (C. C. A. 9, 1904). 

Personalty owned by non-Indians but held on an Indian reser
vation is subject to state taxation.83 This is true even though the 
personalty belongs to a Catholic mission situated on an Indian 
reservation aud devoting both the personalty and the proceeds 
therefrom to the welfare of the Indians. In so deciding the 
Supreme Court declared : 84 

TakiJJg the complaint as it is, it shows on its face that 
the Indians have neither any legal nor equitable title to 
the property, neither have they any legal or equitable right 
to its beneficial use, and it alBo appears from the complaint 
that the property is owned unconditionally and absolutely 
by the plaintiff. The vlaintiff, as the owner of the~e cattle. 
may, at any time, abandon its present manner of using 
them allrl may devote them, or any income arising from 
their ownersh]p, to any other purpo e it may choose, and 
the Indians "·oulcl have no legal right of complaint. The 
plaintiff might refuse to spend another dollar upon the 
Indians upon these reservations, and refuse to further 
maintain or aid them in any way whatever, and no right 
nf the Indians would be thereby violated, nor could they 
call upon the courts to enforce the application of the plain
tiff's property, or the income thereof, to the same purposes 
the plaintiff bad theretofore applied them. There is noth-

8° Op. Sol. I. D .. M.30449 , ~lay 8. 1940. 
81 See Chapter 6. 
82 United States v. Porter. 22 F. 2d 365 (C. C. A. 9, 1927). 
83 Thoma• v. Gay, 169 U. S. 264 (1898) ; Wagoner v. Evans, 170 U. S. 

588 (1898) ; Catholic Missions Y. Missoula County, 200 U. S. 118 (1906) ; 
Truscott v. Hu1·lbut Land & Cattle Co., 73 Fed. 60 (C. C. A. 9, 1896), 
app. dism. sub nom. Hurlbut Land & Cattle Co. v. Truscott, 165 U. S. 
719 (1897). 

84 Catholic Missions v. Missoula County, 200 U. S. 118 (1906). 
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ing in Mormon Church v. United States, 136 U. S. 1, which 
in the remotest degree applies to this case. This court has 
heretofore determined that the Indians' interest in this 
kind of property, situated on their reservations, was not 
sufficient to exempt such property, when owned by private 
individuals, from taxation. Thom,as v. Gay, 169 U. S. 264; 
Wagoner v. Evans, 170 U. S. 588. In the first of above-cited 
cases the right to graze over the reservation was ·leased 
by the Indians to the owners of the cattle, and it was 
alleged that if the cattle were taxed the value of the lands 
would be reduced, because the owners of the cattle would 
not pay as much for the right to graze as they would if 
their cattle were not subjected to taxation, and that there
fore the tax was, in effect and substance, upon the land. 
This court held that the tax put upon the cattle of the 
lessees was too remote and indirect to be deemed a tax 

upon the lands or privileges of the Indians, citing Eric 
Railroad v. Pennsylvania, 158 U. S. 431, and other cases, as 
authority for the decision. This is r eaffirmed in the 
second case above cited. In this case the Indians have 
not even r·iven a lease, and the owners are not obliged to 
pay anything for the privilege of grazing, and may, as we 
have said, devote t:he property, or the income thereof, to 
purposes wholly foreign to the Indians themselves. How
eyer meritorious the conduct of the owners of the cattle 
may be, in devoting the income or any portion of the prin
cipal of their property to the charitable work of improYing 
and educating the Indians (and we cordially admit the 
merit of such conduct), we cannot see that there is, on 
that account, the least claim for exemption from taxation 
because of any Federal provision, constitutional or 
otherwise. (Pp. 128-129.) 

SECTION 5. STATE SALES TAXES 

The question of the extent to which Indians and persons trad
ing with Indians are subject to state sales taxes has been 
treated in a recent opinion of the Solicitor of the Interior De
partment.8~ Though the questions treated arose under Arizona 
statutes, the problem they present is a general one and the 
Arizona statutes involved are not dissimilar in substance from 
the sales tax laws of other states. For this reason the following 
copious quotations from the opinion serve to illuminate the 
entire subject: 

'l'here are two Arizona statutes particularly involved, 
each of which is illustrative of a type of sales tax law. 
The Excise Revenue Act of 1935, Chapter 77, Laws Regular 
Session 1935, as amended by Chapter 2, Laws of First 
Special Session 1937, places an annual privilege tax on 
the business of selling at retail measured by the gross 
proceeds or the gross income from the business. Pro
vision is made by the law for the use of tokens by pur
chasers to reimburse the dealers for the tax applicable 
to any sale. The other statute in question, Chapter 78, 
Laws Regular Session 1935, as amended in 1936, 1937, and 
1939, places a tax on certain designated luxuries to be 
paid by stamps to b<' affixed to the articles by the dealers. 
Both statutes contain, as a method of enforcement, the 
requirement that all dealers shall take out State licenses. 
Both statutes provide for an exemption from the tax of 
businesses and transactions not subject to tax 1mder the 
United States Constitution. and provide for refund to 
the dealer of the tax paid by him when proof is made 
that the transactions and articles taxed were not subject to 
tax under the law. In both statutes the tax is, on its face, 
a tax to be paid by dealers, whether wholesalers or re
tailers, and to be enforced against ·them, although both 
acts contemplate that the amount of the tax shall be added 
to the price paid by the consumer. 

1. Application of State taxes to persons tmding with 
Indians. 

The question of the application of these taxes to per
sons trading with Indians is subject to different answers 
depending upon the location of the trade and upon whether 
the traders or the persons dealt with are Indians. The 
regulation of trade with Indian tribes is one of the 
powers expressly delegated to Congress by section 8 of 
Article I of the United States Constitution. Congress has 
exercised this power in statutes restricting trade with 
the Indians and giving exclusive authority to the Com
ntissioner of Indian Affairs to regulate such trade and the 
prices at which goods shall be sold to the Indians. (Sec
tions 261 through 266, Title 25 of the United States Code.) 
These statutes, by their terms or by judicial construction, 
are limited in their application to Indian reservations. 
United States v. Taulor, 44 F. (2d) 537 (C. C. A. 9th, 
1930), cert. den. 283 U. S. 820; Rider v. La Clair, 77 Wash. 
488, J 38 Pac. 3 ; United States v. Certain Property, 25 
Pac. 517 (Ariz. 1871). Congress has not exercised its 
power to regulate trade with the Indians in so far as 

B11 Op. Sol. I. D., M.30449, May 8, 1940. 

trade off the reservation is concerned except in the case 
of traffic in liquor. 

(a) Where Congress has exercised its authority it is 
axiomatic that the field is closed to State action. Sperry 
Oil and Gas Co. v. Chisholm, 264 U. S. 488. Therefore, 
persons selling to or buying from Indians on Indian reser
vations are not subject to State laws which regulate or 
tax such transactions. However, it should be emphasized 
that it is trade with the Indians which is removed from 
State interference and not the trader himself, if the 
trader is a white person and is dealing with other white 
persons, even though such transactions occur on a reser
vation. 

The Supreme Court has repeatedly permitted the taxa
tion by the State of the property of white persons located 
on Indian reservations on the theory that such taxation 
did not interfere with the exercise of Federal authority 
within the r2serYation. Thotnas v. Gay, 169 U. S. 264; 
Wagoner v. Evans, 170 U. S. 588; Catholic Miss·ions v. 
Missoula County, 200 U. S. 118 .. This principle has been 
carried by the State courts to the extent of permitting 
State taxation of the property of Indian traders, in
cluding their stock in trade. Moore v. Beason, 7 Wyo. 
292, 51 Pac. 875; Cosier v. McMillan, 22 Mont. 484, 56 
Pac. 965; Noble v. Amoretti, 71 Pac. 879 (Wyo. 1903). In 
the review of the relationship between the Federal Gov
ernment and the State government on an Indian reserva
tion, in Surplu.c; Trading Co. v. Cook, 281 U. S. 647, the 
Supreme Court stated that the jurisdiction of the State 
over the reservation is full and complete save as to the 
Indians and their property. 

In view of this jurisdiction of the State I held in my 
memorandum to the Commissioner of Indian Affairs of 
February 4, 1938, that white traders in their dealings with 
non-Indians must comply with the State laws, including 
those imposing sales taxes. I believe this ruling was 
correct. Traders on Indian reservations who are non
Indians are, in my opiniou, required to take out licenses 
under the Arizona laws in question to carry on trade with 
non-Indians on the reservation, and must account to the 
State authorities for sales taxes on so much of their 
business as is done with non-Indians.86 They are not 
required to account to the State authorities for their 
transactions with Indians on the reservations, but are, 
if they do deal with the Indians, required to conform with 
the licensing provisions in the Federal statutes regu
lating trade with Indians. Traders who are themselves 
Indians are not subject to the State laws whether they 
deal with Indians or non-Indians. 

(b) Where traders are not located on Indian reserva
tions they are, in my opinion, responsible for the State 
taxes and subject to license whether or not they are 
Indians and whether or not they deal with Indians. Since 

B6 The position of the Solicitor in this connection has been substantiated 
l>y the recent case of Neah Bay Fish Oo. v. Krummel, 101 P. 2d 600 (Wash. 
1940). The court there held that the State of Washington may levy 
a sales tax upon a company conducting business solely within the 
Indian reserYation under a license from the Commissioner of Indian 
Affairs and the tribe, for sales made to persons other than Indians. 
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Congress has not attempted to regulate such trade and 
since such trade has been carried on subject to State 
laws for a long number of years, there is no ground for 
exemption of such trade in the absence of congressional. 
authority, except in the special types of Indian pur
chases discussed in part 2 (b) of this opinion. 

2. Application of State tames to sales to Indians. 

This subject falls into two parts-sales to Indians on the 
reservation and sales to Indians off the reservation. 

(a) The preceding part of this opinion demonstrates 
that sales to Indians on the reservation are not subject 
to State taxation and Indian purchasers are not required 
to pay the additional cost which is added to the price of 
the article to cover the tax. Such additions to the prlce 
of articles by State action are clearly interferences with 
the authority of the Commissioner of Indian Affairs to 
regulate the prices at which goods shall be sold to the 
Indians. 

(b) The preceding part of this opinion likewise demon
strates that when Indians purchase goods off the reserva
tion they are not exempt from sales taxes on the ground 
of State interference with Federal regulation of Indian 
trade. However, certain purchases by Indians may be 
exempt on the ground that these purchases are instru
mentalities of the Federal Government used to improve 
the economic conditions of its wards. Where this is the 
case, the purchase may be considered not subject to State 
taxation under the principle that the State, through the 
use of its taxing power, cannot hinder or interfere with 
an instrumentality of the Federal Government. 

After noting the fact that personal property purchased by 
Indians with restricted funds and property issued to the Indians 
by the Government are Government instrumentalities, and that 
property purchased by the Indians pursuant to a specific plan for 
economic rehabilitation approved by the Government and car
ried out under Government supervision should likewise be 
recognized as a Government instrumentality, the opinion con
tinues with a review of the authorities on the question of 
whether a state tax upon the acquisition of such property 
places an unconstitutional burden upon a federal instrumentality 
and concludes : 

The Supreme Court has held that the application of a 
State tax on the selling of gasoline to sales of gasoline 
to the United States is unconstitutional as placing a direct 
burden on the Federal Government. Panhandle Oil Co. 
v. Mississippi, 277 U. S. 218; G'raves v. Tcwas Co., 298 U. S. 
393. However, in James v. Dravo Contracting Co., 302 
U. S. 313, the Supreme Court said that the Panhandle and 
Graves cases had been distinguished and should be limited 
to their particular facts. In the James case a State tax 
on the gross proceeds of a contractor on Government 
work was bel!]. constitutional as having only an indirect 
effect on the Federal Government. That case is repre
sentative of the recent Supreme Court cases tending to 

restrict the tax immunity of. agencies of Government where 
the burden on the Government was not clear and direct. 
Helvering v. Mountain Producers Corp., 303 U. S. 376; 
Helvering v. Gerhardt, 304 U. S. 405. 

• • • * • 
Although the law on the question is in a state of :flux, 

the proper holding at the present time is, in my opinion, 
that where purchases are made either by the Indians 
themselves or by Government agents in carrying out a 
specific economic program for the Indians approved and 
supervised by the Federal Government, or where such 
purchases are made with restricted funds, the purchases 
are not subject to the State sales taxes even though they 
are made off the reservation. 

SUMMARY 

1. Persons trading with the Indians on Indian reserva
tions are not subject to the Arizona sales tax laws. How
ever where such traders are non-Indians, they are subject 
to the sales tax laws on so much of their business as is 
carried on with other non-Indians. Traders off an Indian 
reservation are subject to the State sales tax laws whether 
or not they are Indians or dealing with Indians. 

2. Purchases made by Indians on Indian reservations 
are not subject to the Arizona sales taxes nor are pur
chases made by Indians or Government agents off the 
reservation where they are made with restricted funds 
or in carrying out a specific program for the economic 
rehabilitation of the Indians approved and supervised 
by the Federal Government. 

In another recent opinion of the Solicitor of the Interior De
partment 87 the application of certain state taxes to sales of 
tobacco and gasoline to the Menominee Indian Mills was consid
ered. The state taxes in question were: (1) the State excise tax 
on the sales of gasoline, levied under chapter 78 of the Wisconsin 
Statutes of 1937; and (2) the State occupational tax on the sale 
of tobacco products, levied under chapters 443 and 518 of the 
Laws of Wisconsin, 1939. 

After a searching analysis of the problems presented, the 
Solicitor made a twofold finding, to wit: 

1. State gasoline sales taxes (a) do not apply to sales of gaso
line to the Menominee Indian Mills for use in the operation of 
the mills, but (b) do apply to sales of gasoline to the mills for 
resale through the commissary of the mills to employees and the 
general public. This latter ruling was - occasioned by the fact 
that title IV of the Internal Revenue Act of 1932 and the regula
tions issued thereunder exempted from the operation of the tax 
only gasoline sold "for the exclusive use of the United States." 

2. The state tax on the selling of tobacco products does not 
apply to the selling of such products by the commissary of the 
MPnominee Indian Mills to employees and the general public. 

87 Op. Sol. I. D., M.30544, May Sl, 1940. 

SECTION 6. STATE INHERITANCE TAXES 

There appears to be meager authority on the question of the 
liability of an Indian's estate to the payment of state inheritance 
taxes. The only case to reach the Supreme Court involved al
lotted lands of a restricted full-blood Quapaw Indian which had 
been declared inalienable for a period of 25 years by the Act of 
March 2, 1895.88 By the Act of June 25, 1910,89 the Secretary of 
the Interior was directed to determine the heirs of deceased 
allottees according to state statutes of descent. According to 
the state statute the land herein involved descended to two full
blood Quapaws. The state auditor of Oklahoma attempted to 

BB 28 Stat. 876. 
89 36 Stat. 855. 

subject the lands to the state inheritance tax. Upon appeal the 
Suprem·e Court declared : ~ 

Apparently appellant supposed that the lands passed to 
the heirs by virtue of the laws of the State and were sub
ject to the inheritance taxes which she laid. He ac
cordingly demanded the payment of appellees and 
threatened enforcement hy summary process and sale of 
the lands. The court below held that the State had no 
right to demand the taxes and restrained appellant from 
attempting to collect them. 

The duty of the Secretary of the Interior to determine 
the heirs according to the State law of descent is not 
questioned. Congress provided that the lands should de· 

9° Childers v. Beaver, 270 U. S. CSISIS (1926). 
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scend and directed how the heirs should be ascertained. 
It adopted the provisions of the Oklahoma statute as an 
expression of its own will-the laws of Missouri or Kan
sas, or any other State, might have been accepted. The 
lands really passed under a law of the United States, and 
not by Oklahoma's permission. 

It must be accepted as established that during the trust 
or restricted period Congress has power to control lands 

within a State which have been duly allotted to Indians 
by the United States and thereafter conveyed through 
trust or restrictive patents. This is essential to the proper 
discharge of their duty to a dependent people; and the 
means or instrumentalities utilized therein cannot be sub
jected to taxation by the State without assent of the 
federal government. (P. 559.) 

SECTION 7. FEDERAL TAXATION 

A. SOURCES OF LIMITATIONS 

While the tax which was declared invalid in Choate v. Trapp 11 

was payable to the State of Oklahoma, the question to which the 
Supreme Court addressed its primary attention in that case was 
the validity of the congressional enactment which purportedly 
subjected the land to state taxation. In holding that Congress 
had no power to subject the land to taxation after agreeing, in 
exchange for a valuable consideration, that the land should be 
tax-exempt, the Supreme Court enunciated and went far to sup
port a rule which would lay limits upon federal taxation as well 
as upon state taxation. Thus if, in circumstances similar to 
those exemplified in Choate v. Trapp, the Federal Government, 
pursuant to an agreement with an Indian tribe, issues a trust 
patent promising clear title to the patentee after a fixed period, 
it seems probable that any attempt, for example, to impose a fed
eral inheritance tax upon such land would be held violative of 
the Fifth Amendment. 

Nevertheless, in the only Supreme Court case in which the 
constitutionality of a federal tax violating an agreement with an 
Indian tribe was considered, the case of The Cherokee Tobacco, 00 

the Supreme Court held that the violation of a treaty provision 
by an act of Congress presented a purely political question which 
the courts were powerless to remedy. '.rhis doctrine would, of 
course, preclude the relief which the Supreme Court gave in 
Choate v. Trapp. 

It seems clear, then, that the holding in Choate v. Trapp is 
inconsistent with the doctrine of The Cherokee Tobacco, and that 
the holding in that case is incompatible with the doctrine of 
Choate v. Trapp. The opinion in the later case does not attempt 
to distinguish the earlier case-does not even mention the earlier, 
case. It is easy to m'ake verbal distinctiop.s, to say that The 
Cherokee Case involved a question of the plenary power of Con
gress over tribal affairs and that (Jhoate v. Trapp involved in
dividual property rights. But one might as easily say that 
plenary power of Congress over tribal affairs was involved in 
Choate v. Tmpp, since all the legislation in that case dealt with 
tribes, and that the individual rights of the Indian Elias Boudi
not in The Cherokee Tobacco, which in fact Congress felt called 
upon to recognize and compensate 4 years after the Supreme 
Court decision,00 were even more individual than the rights of the 
8,000 plaintift members of the Choctaw and Chickasaw tribes 
in Choate v. Trapp. To say that property rights existed in one 
case and not in the other is to describe the result rather than to 
explain it or to aid in predicting future decisions.94 

Whether th~ Choate case overruled the case of The Cherokee 
Tobacco, sub silentio, or whether the doctrine of the earlier case 
is to prevail outside the narrow fact situation presented in the 
Choate case, the future will determine. Some support is given 

11 224 u. s. 665 (1912). 
0211 Wall. 616 (1870). 
93 Act of May 14, 187 4 ; c. 173, 18 Stat. 549. 

• 8.l Of. F. S. Cohen, Transcendental Nonsense and the Functional Ap
proach (1935) 35 Col. L. Rev. 809, 813- 820. 

267785-41--19 

to the former hypothesis by the consideration that the decision 
of the Supreme Court in Choate v. Trapp was unanimous, while 
that in The Cherokee Tobacco was a four-to-two decision with 
three members of the court not hearing argument.911 

In recent years Congress has occasionally made certain that 
no claim to permanent tax exemption would arise, by specifying 
that designated Indian property should be "nontaxable until 
otherwise directed by Congress." 98 

B. FEDERAL INCOME TAXES 

In considering federal taxation of Indian income, one finds 
the courts concerned not, as in the case of the state, with the 
question of whether the state may tax, but with the question of 
whether the Federal Government has intended to tax. Whether 
it has done so in a particular case depends on the construction 
accorded the taxing statute by the courts. The rule of construc
tion most rece11t1y announced 07 is that the federal income tax 
law, applying as it does to the income of "every individual" and 
to income derived "from any source whatever," includes within 
its application Indians and their income unless they are by 
agreement or statute exempted. 

It is clear that the ex~mption accorded tribal and restricted 
Indian lands extends to the income derived directly therefrom.98 

Accordingly, rents, royalties, and other income of Quapaw,99 

Otoe/00 Otoe and Missouri,101 and Ponca 102 Indians have been held 
tax-exempt. Likewise, the income derived by individual Indians 
as their share in the oil or mineral deposits in tribal lands has 
been held tax-exempt.108 

115 "The case of the Cherokee Tobacco Tax, 11 Wall. 616, cannot be 
treated as authority against the conclusion we have reached. The 
decision only disposed of that case, as three of the judges of the court 
did not sit in it and two dissented from the judgment pronounced by 
the other four." United States v. Forty-Three Gallons of Whliskey, 108 
u. s. 491, 497-498 (1883). 

06 Act of June 20, 1936, sec. 2, 49 Stat. 1542, amended May 19, 1937, 
50 Stat. 188, 25 U. S. C. 412a. No such limitation is found in various 
other statutes, e. g., Act of June 18, 1934, sec. 5, 48 Stat. 984, 985, 
25 u. s. c. 465. 

97 Superintervdent v. Oommissioner of Internal Revenue, 295 U. S. 418 
(1935). 

08 United States v. Homeratha, 40 F. 2d 305 (D. C. W. D. Okla. 1930). 
app. dism. 49 F. 2d 1086 ; Blackbird v. Oommissioner of Internal Revenue, 
38 F. 2d 976 (C. C. A. 10, 1930); Pitman v. Oommissioner, 64 F. 2d 740 
(C. C. A. 10, 1933). 

99 T. D. 3754, c. B. IV-2, p. 37; G. C. M. 2056, c. B. VI-a, p. 65. 
The following abbreviations, referring to Treasury Department rulings, 

are used in this and succeeding footnotes : 
G. C. M.-General Counsel Memo. 
C. B.-Cumulative Bulletin, Treasury Department. 
B. T. A.-Board of Tax Appeals. 
A. F. T. R.-American Federal Tax Reports. 
S. M.-Solicitor's Memo. 
T. D.-Treasury Decisions. 

100 G. C. M. 2715, C. B. VII-1, p. 56, revoked, however, in G. C. M. 
6020, C. B. VIII-1, p. 63. 

101 United States v. Homeratha, 40 F. 2d 305 (D. C. W. D. Okla. 1930) . 
1o2 S. M. 5632, C. B. V-1, p. 193. 
108 Blackbird v. Oommissioner of Internal Revenue, 38 F. 2d 976 (C. C. 

A. 10, 1930). 
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Conversely, income Which is derived from unrestricted lands 
has been held taxable/04 and the Circuit Court of Appeals has 
held that upon the death of a restricted Creek allottee, his 
surplus allotment having been freed of restrictions by the Act 
of May 27, 1908/06 the income therefrom was taxable in the 
hands of a noncompetent heir although income from the home
stead which remained restricted was nontaxable.106 It has 
been held, too, by the United States Supreme Coureor that where 
an Indian holds ~ certificate of competency the income paid 
to him as royalties from -on and gas leases is taxable. And the 
income of a Hopi Indian derived from his commercial business 
in trading with other Indians and from the sale of cattle given 
him by the Government is taxable.108 

Though income derived directly from restricted allotted lands 
is exempt from federal income taxation, so-called reinvestment 
income is subject to such taxation.109 The case of Superintendent, 
F·ive Civilized Tribes v. Oommissioner,110 involved the taxability 
of the income of a noncompetent Indian derived from the rein
vestment of income from restricted allotted lands. The court 

of the statute of limitations.118 But there is no limitation on 
refunds to restricted Indians if (1) a tax was assessed against 
their nontaxable income, and (2) such tax was paid by an Indian 
superintendent, or other such officer of the United States, out of 
funds in his possession belonging eventually to his ward.114 

• 

Provision has been made by public resolution 115 for the allow
ance of claims for refund of taxes erroneously or illegally col
lected from a duly enrolled member of an Indian tribe who 
received in pursuance of a tribal treaty or agreement with the 
United States an allotment of land which by the terms of said 
treaty or agreement was exempted from taxation, notwithstand
ing his failure to file a claim for refund within the time prescribed 
by law. A recent statute,116 similar in nature to the foregoing 
resolution, has expressly stated that it is not the policy of the 
Government to invoke or plead the statute of limitations in order 
to escape its obligation to its Indian wards. 

C. OTHER FEDERAL TAXES 

there said that the taxation of the income from trust property of By section 617 of title 4 of the Revenue Act of 1932,117 an excise 
its Indian wards by the Federal Government, under federal tax was levied on sales of gasoline. In considering the appli
revenue acts general in scope, is not so inconsistent with the cation of this tax to sales of gasoline to the Menominee Indian 
relationship between the Government and its Indian wards that Mills, the Solicitor of the Interior Department in a recent 
exemption is a necessary implication, and held that reinvestment opinion 118 made the following finding, to wit: 
income is clearly taxable under the federal revenue laws.m 1. Federal gasoline sales taxes (a) do not apply to sales of 

It has been held that the income of a non-Indian lessee derived gasoline to the Menominee Indian Mills for use in the operation 
from a lease of restricted Indian lands is subject to the federal of the mills, but (b) do apply to sales of gasoline to the mills for 
income tax.m resale through the commissary of the mills to employees and the 

The courts in considering an Indian claim for refund of taxes general public. This latter ruling was occasioned by the fact 
erroneously paid, have looked upon an unrestricted Indian that title 4 of the Internal Revenue Act of 1932 and the regula
claimant as upon any other taxpayer. Thus an unrestricted tions issued thereunder exempted from the operation of the fax 
indian member of the Choctaw Tribe of Indians is not entitled to only gasoline sold "for the exclusive use of the United States." 
a refund of taxes erroneously paid upon income from tax-exempt From an early date Congress has expressly provided that no 
lands where no claim for refund was filed until after the running duty shall be levied or collected from Indians on the importation 

104 Esther Rentie, 21 B. T. A. 1230, involving a full-blood Creek Indian ; 
G. C. M. 2008, C. B. VII-1, p. 209, involving a half-blood, incompetent 
Creek IndiaD ; G. C. M. 8066, C. B. IX-2, p. 316. 

of peltries brought by them into the territories of the United 
States m and the desire to encourage native Indian handicraft 
has been clearly evidenced by the express exemption from the 
operation of the Revenue Act of 1932 120 of "any article of native 1os 35 Stat. 312. Of. Bagby v. United States, 60 Fed. 80 (C. C. A. 

10, 1932). Indian handicraft manufactured or produced by Indians on 
Of. Indian reservations, or in Indian schools, or by Indians under the 

jurisdiction of the United States Government in Alaska." 

106 Pitman v. Oommissi.oner, 64 F. 2d 740 (C. C. A. 10, 1933). 
Comm,r. v. Owens, 78 F. 2d 768 (C. C. A. 10, 1935). 

107 Choteau v. Burnet, 283 U.S. 691 (1931). 
1os S.M. 4527, C. B. IV-2, p. 29. 
100 Katie Snell et al. v. Commissioner, 10 B. T. A. 1081, and G. C. M. 

9621, C. B. December 1931, chap. 111'. 
110 295 U. S. 418 (1935), affg. 75 F. 2d 183 (C. C. A. 10, 1935). 
111 For a discussion and construction of this case see the rulings of the 

Board of Tax Appeal~, as contained in Prentis Hall, Federal Tax Service, 
pars. 8335, 8336. 

l.lJ2 Heiner v. Colonial Trust Oo., 275 U. S. 232 (1927). To the same 
effect, S. R. 8498, C. B. June 1926, p. 183; Oortez Oil Oo. v. United States, 
64 C. Cls. 390 (1928), T. D. 4146, C. B. June 1928, p. 282; 6 A. F. T. R. 
7130 (cert. den. May 28, 1928) ; The Terrell Oo., 9 :S. T. A. 1131 (involv
ing a lessee of Indian lands expressly exempted .from taxation) ; West
ern American Oil Oo., 10 B. T. A. 17; Ernest L. Henton, 10 B. T. A. 21; 
'l'homas Ooal Oo., 10 B. T. A. 639; McAlester-Edwards Ooal Oo.~ 10 
B. T. A. 1368 ; Philade1Jphia Quartz Oo., 13 B. T. A. 1146 (nonac
quiescence., C. B. December 1929, p. 69). 

113 G. C. M. 762, C. B. June 1927, p. 123. To the same effect: United 
States v. Richards, 27 F. 2d. 284 (C. C. A. 8, 1928), cert. den. 278 U. S. 
530; La.ndman v . .Alexa.nder, 26 F. Supp. 752 (D. C. Okla. 1939), sec. 
5.207 of P. H. Fed. Tax Service for 1939, app. dism., 105 F. 2d 1018 
(C. C. A. 10), sec. 5.627 of P. H. Fed. Tax Service for 1939. 

114 S. M. 5632, C. B. June 1926, p. 193. 
115 Public Resolution No. 74, 71st Cong. (S. J. Res. 163), approved 

May 19, 1930. 
116 Act of February 14, 1933, 47 Stat. 807. 
117 26 U. S. C. 1481, et seq.; chap. 29 of the Internal Revenue Code, 

approved February 10, 1939, 53 Stat. 409. 
:us Op. Sol. I. D., M.30544, May 31, 1940. See sec. 5, supra. 
119 Act of March 2, 1799, 4 Stat. 627; Act of October 1, 1890, 26 Stat. 

567; Act of August 27, 1894, 28 Stat. 509. 
12o Act of June 6, 1932, sec. 624, 47 Stat. 169. 

SECTION 8. TRIBAL TAXATION 

As distinct political communities, the Indian tribes possess 
some of the attributes of sovereignty, among which is the power 
to legislate regarding their internal relations.121 This power, 
with certain exceptions, includes the power to levy local taxes on 
all property within tribal limits, belonging to members of the 
tribe.122 Though the scope of the power as applied to nonmem-

121 See Chapter 7. 
~22 55 I. D. 14, 46 (1934). 

bers is not clear, it extends at least to property of nonmembers 
used in connection with Indian property as well as to privileges 
enjoyed by nonmembers in trading with the Indians.= The 
power to tax nonmembers is derived in the cases from the author
ity, founded on original sovereignty and guaranteed in some 
instances by treaties, to remove property of nonmembers from 

12s See Morris v. Hitchcock, 21 App. D. C. 565, 593 (1903), alr'd 194 
u. s. 384 (1904). 
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the territorial limits of the tribe. Since the tribal government 
has the power to exclude, it can extract a fee from nonmembers 
as a condition precedent to granting permission to remain or to 
operate within the tribal domain.124 Since, however, the exclu
sive power to regulate trade with the Indians is vested in the 
Commissioner of Indian Affairs/25 it would seem that, in the 
absence of specific federal authorization, the tribe has no power 
to tax licensed traders.126 

Limitations on the taxing power of the state governments 
arising from the federal instrumentality doctrine logically also 
apply to the tribal governments.127 

It would seem that the tribal taxing power is not subject 
to limitations imposed upon state or federal legislation by the 
Federal Constitution.128 In the only Supreme Court case on the 
point the court remarked in approving such a tax that the act 
of the tribal legislature was not arbitrary and did not violate 
the Federal Constitution.129 

Under section 16 of the Act of June 18, 1934,130 tribal constitu-

124 Morris v. Hitchcock, 194 U. S. 384 (1904) (Chickasaw) ; Buster v. 
Wright, 135 Fed. 947 (C. C. A. 8, 1905) (Creek), app. dism. 203 U. S. 
599; Maa:ey v. Wright, 3 Ind. T. 243, 54 S. W. 807 (1900), aft:'d 105 Fed. 
1003 (C. C. A. 8, 1900) ; 23 Op. A. G. 214 (1900) (Five Civilized Tribes) ; 
18 Op. A. G. 34 (1884); 17 Op. A. G. 134 (1881) (Choctaw and Chick
asaw) ; ct. Crabtree v. Madden, 54 Fed. 426 (C. C. A. 8, 1893). This 
rationale is more like the exercise o! a police power than tax power. 

125 25 U. S. C. 261, derived from Act of August 15, 1876, sec. 5, 19 Stat. 
176, 200 ; and 25 U. S. C. 262, derived from Acts of March 3, 1901, sec 1, 
31 Stat. 1058, 1066; March 3, 1903, sec. 10, 32 Stat. 982, 1009. 

126 1 Op. A. G. 645 (1824) (Cherokee) ; 55 I. D. 14, 48 (1934). 
127 For example, it has been administratively determined that the tribe 

may not tax employees of the Federal Gove.-nment. See Memo. Sol. I. D., 
February 17, 1939. 

128 See Chapter 7, sec. 2. Cf. Talton v. Maves, 163 U. S. 376 (1896) ; 
Worcester v. Georgia, 6 Pet. 515, 559 (1832) ; Memo. Sol. I. D., February 
17, 1939. 

129 See Morris v. Hitchcoclt, 194 U. S. 384, 393 (1904). 
1so 48 Stat. 984, 987, 25 U. S. C. 476. 

tions containing provisions authorizing taxation of members and 
nonmembers have been adopted by many tribes and approved 
by the Secretary of the Interior. Since there is no express 
grant of taxing power in the act, such power must be traced to 
tribal sovereignty, the power to exclude, or some federal statute 
OJ' treaty. Several types of limitations are imposed on the 
tiibal taxing power by the constitutions. 

Some of the constitutions provide that taxes may be levied 
upon members of the tribe without review by the Secretary of 
the Interior, but that taxes upon nonmembers shall be subject 
to such review,131 and another group provides for general review 
of all taxing ordinances by the Secretary.132 Still another group 
provides that an assessment upon members of the tribe shall not 
be effective unless the eligible voters of the tribe approve.138 

Under some of the constitutions only a per capita tax on 
eligible voters can be levied.134 One constitution providing for 
assessments to obtain funds for carrying out any project for the 
benefit of the community as a whole allows any district not di
rectly benefited by the project to exempt itself from the assess
ment by a majority vote.116 

131 Constitution, Hannahville Indian Community, Art. V, sec. 1 (3) ; 
Constitution, Keweenaw Bay Indian Community, Art. VI, sec. 1 (i). 

1 32 Constitution, Oneida Tribe of Indians of Wisconsin, Art. IV, sec. 
1 (f) ; Constitution, Kalispel Indian Community, Wash., Art. IV, sec. 
1 (f) ; Constitution, Fort McDermitt Paiute and Shoshone Tribe, Art. 
VI, sec. 1 (f) ; Constitution, Flandreau Santee Sioux Tribe, Art. IV, 
sec. 1 (f). 

133 Constitution, Omaha Tribe of Nebraska, Art. IV, sec. 1 (h) ; Con
stitution, Lac du Flambeau Band of Lake Superior Chippewa Indians 
of Wisconsin, Art. VI, sec. 1 (i) ; Constitution, Lower Sioux Indian 
Community in Minnesota, Art. V, sec. 1 (h) ; Constitution, Hydaburg 
Cooperative Association, Alaska, Art. 4, sec. 1 (d). 

134 Constitution, Colorado River Indian Tribe, Art. VI, sec. 1 (g) ; 
Constitution, Cheyenne River Sioux Tribe, Art. IV, sec. 1 (i) ; Constitu
tion, Three .Affiliated Tribes, Fort Berthold Reservation, Art. VI, sec. 5 (b). 

ta5 Constitution, Fort Belknap Indian Community, Art. V, sec. 1 (g). 
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SECTION 1. TRIBAL EXISTENCE 

The term "tribe" is commonly used in two senses, an ethno
logical sense and a political sense. It is important to distinguish 
between these two meanings of the term. 1 Groups that consist 
of several ethnological tribes, sometimes speaking different 
languages, have been recognized as single tribes for administra
tive and political purposes. Examples are the Fort Belknap In
dian Community 2 

( Gros Ventre and Assiniboine), the Cheyenne 
and Arapahoe Indians of Oklahoma,3 the Cherokee Nation (in 
which Deiawares, Shawnees, and others were amalgamated), 
and the Confederated Salish and Kootenai Tribes of the Flathead 
Reservation. Despite the use of the plural "Tribes" in this last 
case, and other similar cases, the group has been treated, politi
cally, as a single tribe. Likewise what is a single tribe, from the 
ethnological standpoint, may sometimes be divided into a number 
of independent tribes in/ the political sense. Examples of 'this 
situation are offered by the Sioux, the Chippewa, and the 
Shoshone. 

The question of tribal existence, in the legal or political sense, 
, has generally arisen in determining whether some legislatj.ve, 

administrative, or judicial power with respect to Indian "tribes" 
extended to a particular group of Indians. 

The most basic of these issues has been the constitutional issue 
arising from the grant of power to Congress to regulate "com
merce with * * * the Indian Tribes." 4 The Supreme Court 
has, in a number of cases, taken the position that the appli
cability or constitutionality of congressional legislation affecting 
individual Indians, ·and the inapplicability or unconstitution ... ality 

1 Of. Cherokee Nation v. United States, 80 C. Cls. 1 (1932), holding 
that Cherokees by blood, calling themselves "the Cherokee Tribe of 
Indians," excluding the various tribes and groups incorporated into or 
adopted by the Cherokee Nation, had no staild~ng to bring a suit in the 
Court of Claims under the special Cherokee jurisdictional Act of March 
19, 1924. 43 Stat. 27. For examples of tribal consolidation effected by 
intertribal agreement authorized by a general treaty provision, see: 
Cherokee Nation v. Blackfeather, 155 U. S. 218 (1894) (Shawnee and 
Cherokee), and Cherokee Nation v. Journeycake, 155 U. S. 196 (1894) 
(Cherokees and Delawares). 'l'o the effect that the dissolution of a 
union between two tribes requires consent of the United States where 
such consent was a condition of the original act of union, see Choctaw 
and Chickasaw Union, 7 Op. A. G. 142 (1855). On the situation in 
Alaska, see Chapter 21. 

For an anthropological definition of "tribe," see Handbook of American 
Indians (Bureau of American Ethnology, Bulletin No. 30, 1910), pt. 2, 
p . 814. 

2 See Memo. Sol. I. D., March 20, 1936. 
3 See Treaty of October 28, 1867, with these Indians, 15 Stat. 593, 

particularly Arts. XII and XIV. 
' U. S. Const., -Art. I, sec. 8. 
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of state legislation affecting such individuals, depended upon 
whether or not the individuals concerned were living in tribal 
relations. 

While thus making the validity of congressional and adminis
trative actions depend upon the existence of tribes, the courts 
have said that it is up to Congress and the executive to de
termine whether a tribe exists. Thus the "political arm of the 
Government" would seem to be in a position to determine the 
extent of its power. In this respect the question of tribal exist
ence and congressional power has been classed as a "politi~al 

question" along with the recognition of foreign governments and 
other issues of international relations.~ 

Thus in the case of Unitecl States v. Holliday,6 the Supreme 
Court held that federal liquor laws were applicable to a sale of 
liquor to a Michigan Chippewa Indian, despite a treaty provision 
looking to the dissolution of the tribe, for the reason that the 
Interior Department regarded the tribe as still existing. The 
Court declared : 

In reference to all m'atters of this kind, it is the rule of 
this court to follow the action of the executive and. other 
political departments of . the government, whose more 
special duty it is to determine such affairs. If by them 
those Indians are recognized as a tribe, this court must do 
the same. ( P. 419.) 

Again, in the case of The Kansa.s lndians,7 the Supreme Court 
dealt with the converse situation, involving an attempt to apply 
state tax laws to Shawnee, Wea, and M-iami Indians of Kansas, 
and held such laws to be unconstitutional on the ground that 
the tribal relations of these Indians were still recognized by the 
Interior Department. In this case the Court declared: 

If the tribal organization of the Shawnees is preserved 
intact, and recognized by the political department of the 
government as existing, then they are a · "people distinct 
from others," capable of making treaties, separated from 
the jurisdiction of Kansas, and to be governed exclusively 
by the government of the Union. * * * Conferring 
rights and privileges on these Indians cannot affect their 
situation, which can only be changed by treaty stipulation, 
or a voluntary abandonment of their tribal organization. 
As long as the United States recognizes their national 
character they are under the protection of treaties and 
the laws of Congress, and their property is withdrawn 
from the operation of State laws. (Pp. 755-757.) 

5 See United States v. Rickert, 188 U. S. 432 (1903) ; United States v. 
Boyd, 83 Fed. 547 (C. C. A. 4, 1897). 

e 3 Wall. 407 (1865). 
7 5 Wall. 737 (1866). 
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In the case of Chippewa Indians v. United States,8 the power 

of Congress over Chippewa funds was challenged on the theory 
that the tribe had been dissolved and the funds individualized, 
and that Congress had therefore no right to expend the funds for 
various tribal purposes. In rejecting this argument, the Su
preme Court put its criterion of tribal existence in these terms: 

It is true that, prior to the adoption of the Act of 1889, 
the tribe bad been broken up into num·erous bands, some of 
which held Indian title to tracts in the State of Minnesota. 
The Act refers to these collectively as "The Chippewas in 
the State of Minnesota." Whether or not the tribal rela
tion had been dissolved prior to its adoption, the Act con
templates future dealings with the Indians upon a tribal 
basis. It exhibits a purpose gradually to emancipate the 
Indians and to bring about a status comparable to that of 
citizens of the United States. But it is plain that, in the 
iuteriw, Cougress did not intend to surrender its guardian
ship over the Indians or treat them otherwise than as 
tribal Indians. 

This is evidenced by a series of acts, the first of which 
was adopted nineteen months after the Act of 1889, which 
are inconsistent with the view that the Congress consid
ered the Indians as emancipated or intended to enter into 
a binding contract with them as individuals. [Citing 
findings.] Many of these statutes refer to the Chippewas 
of Minnesota as a tribe. [Citing statutes.] Moreove:t, 
an examination of the Act of 1889 discloses that it is not 
cast in the form of an agreement; and we may not as
sume that Congress abandoned its guardianship of the 
tribe or the bands and entered into a formal trust agree
m'ent with the Indians, in the absence of a clear expression 
of that intent. (Pp. 4-5.) 

Issues similar to the above have been raised in many other 
cases, and determined in accordance with the foregoing 
principles.9 

The limits of legislative power in this field were suggested 
in the opinion written by Mr. Justice Van Devanter, for a 
unanimous court, in Unlited States v. Sandoval : 10 

Of course, it is not meant by this that Congress may 
bring a community or body of people within the range of 
this power by arbitrarily calling them an Indian tribe, 
but only that in respect of distinctly Indian communities 
the questions whether, to what extent, and for what time 
they shall be recognized and dealt with as dependent tribes 
requiring the guardianship and protection of the United 
States are to be determined by Congress, and not by the 
courts. (P. 46.) 

Aside from those cases which have dealt with the term 
"Indian tribes" as used in the Constitution, there have been 
a few statutes which have used the term and about which legal 
questions of tribal existence have been raised. 

One such statute is that regulating the purchase or leasing of 
land "from any Indian nation or tribe of Indians." 11 Under this 

8 307 u. s. 1 (1939). 
1 United States v. Kagama, 118 · U. S. 375 (1886) (upholding consti

tutionality of federal statute on murder of one Indian by another, as 
applied to Hoopa Valley Indians) ; Lone Wolf v. Hitchcock, 187 U. S. 
553 (1903) (upholding constitutionality of federal allotment statute for 
Kiowa, ComanchE', and Apache tribes) ; Tiger v. Western Investment Oo., 
221 U. S. 286, 316 (1911) (upholding constitutionality of congressional 
restriction upon alienation of lands of "a member of the existing Creek 
Nation") ; UnitPd States v. Wright, 53 F. 2d 300 (C. C. A. 4, 1931), 
rev g. sub nom. United States v. Swain OotmW, 46 F. 2d 99 (D. C. W. D. 
N. C. 1930), cert. den. 285 U. S. 539 (upholding constitutionality of 
congressional act exempting Eastern Cherokee lands from state taxation, 
declaring, at p. 304, "they live under a primitive tribal organization") ; 
United States v. 7,405.3 Acres pf Land, 97 F. 2d 417 (C. C. A. 4, 1938) 
(Eastern Cherokee lands held "tribal" land exempt from condemnation 
by state) ; Perrin v. United States, 232 U. S. 478, 487 (1914) (upholding 
constitutionality of liquor legislation covering lands ceded by Yankton 
Sioux Tribe, where "the tribal relation has not been dissolved"). And see 
Chapter 5, sec. 8. 

10 231 U.S. 28 (1913), revg. 198 Fed. 539 (D. C. N. M., 1912). 
11 Act of June 30, 1834, sec. 12, 4 Stat. 729, 730, R. S. § 2116, 25 

u.s. c. 177. 

statute a state court decree partitioning Oneida Indian lands in 
New York, based upon the theory that the Oneidas in New York 
bad ceased to exist as a tribe, was set aside. The federal court 
held that the Oneidas of New York still existed as a tribe, in the 
eyes ~f the Federal Government, and that it was for Congress, 
and not the state courts, to say when this tribal existence was at 
an end.12 

A similar holding with respect to the Pueblos of New Mexico is 
elsewhere discussed.13 

Questions of tribal existence were extensively litigated under 
the Indian Depredation Act of 1891/4 which gave to the Court of 
Claims jurisdiction over "all claims for property of citizens of 
the United States taken or destroyed by Indians belonging to any 
band, tribe, or nation, in amity with the United States, without 
just cause or provocation on the part of the owner or agent in 
charge, and not returned or paid for." Under the statute it 
became necessary, in each case, to determine whether the band 
or tribe to which the offender belonged was in amity with the 
United States.15 

The question of tribal existence presented little difficulty under 
the 1891 Act where the group in question had entered into 
treaty relations with the United States, or where a separate 

12 United States v. Boylan, 265 Fed. 165 (C. C. A. 2, 1920), app. dism. 
257 U. S. 614 (1921). Accord: United States v. Oharles, 23 F. Supp. 
346 (D. C. W. D. N.Y., 1938) (Tonawanda Band). 

13 See Chapter 20, sec. 4. 
14 Act of March 3, 1891, 26 Stat. 851, 852. Of. the Act of March 3, 1885, 

23 Stat. 362, 376, which dealt with depredation claims where treaties 
made provision for redress. An illuminating account of Indian depre
dation legislation will be found in the opinion of the Court ot Claims 
in Leighton v. United States and Ogalalla Band, 29 C. Cis. 288 (1894), 
atrd. 161 U. S. 291 (1895). See also United States v. Martinez, 195 
U. S. 469 (1904) ; Corralitos Oo. v. United States, 178 U. S. 280 (1900), 
affg. l'!Ub nom. Corralitos Stock Oo. v. United States, 33 C. Cis. 342 
(1898). ThP subjection of tribal funds to damage claims by private 
citizens was an outgrowth of the collective responsibility imposed by 
early statutes and treaties upon the tribes for the torts of their mem
bers. See sec. 14 of Indian Intercourse Act of May 19, 1796, 1 Stat. 
469, 472 ; reenacted sec. 14 of Indian Intercourse Act ot March 3, 1799, 
1 Stat. 743, 747, made permanent in sec. 14 of Indian Intercourse Act 
of March 30, 1802, 2 Stat. 139, 143 ; reenacted as sec. 17 of Indian 
Intercourse Act of June 30, 1834, 4 Stat. 729, 25 U. S. C. 229. See also 
sees. 3 and 6, infra. 

15 The following cases involved decisions on tribal existence reached 
under· this statute: Marks v. United States, 28 C. Cls. 147 (1893), aft'd. 
161 U. S. 297 (1896) (Piute and Bannock Tribes) ; Valk v. United States 
and Rogue River IntUans, 29 C. Cls. 62 (1894), aft'd. 168 U. S. 703 
(1897) ; Woolverton, Admr. v. United States and Nez Perce Indians, 
29 C. Cis. 107 (1894) ; Jaeger v. United States and Yuma IntUans, 29 
C. Cis. 172 (1894) ; Leighton v. United States and Ogalalla Band, 29 
C. Cis. 288 (1894), atrd. 161 U. S. 291 (1895) ; Love, Admr. v. United 
States, Rogue River Ind4ans, et al., 29 C. C'ls. 332 (1894) ; Barrow, 
Porter & Oo. v. United States, Mojave, Oosnejo, and NO!Vaio Indlians .• 30 
C. Cls. 54 (1895) ; Graham v. United States and S~ou~ Tribe of Indians, 
30 C. Cis. 318 (1895) ; Gamel v. United States, and Apache Indians, 31 
C. Cis. 321 (1896) ; Oarter v. United States, 31 C. Cis. 441 (1896) ; 
Tully v. United States, 32 C. Cis. 1 (1896) (Apache) ; Saloi4J v. United 
States and SiofUI) Indians, 32 C. Cis. 68 (1896) ; Duran, Admr. v. United 
States and Navajo Indians, 32 C. Cis. 273 (1897) ; Brown v. U't!Jited States 
and Brule Swua:, 32 C. Cls. 432 (1897) ; Herring v. United Sta,tes and Ute 
Indians, 32 C. Cis. 536 (1897) ; Litchfield v. United States and Sio'tUI! and 
Cheyenne Indians, 32 C. Cis. 585 (1897) ; Grow v. United States and 
Nisqually Indians, 32 C. Cis. 599 (1897) ; McKee v. United States and 
Comanche Indians, 33 C. Cis. 99 (1897) ; Painter v. United States~ Hum
boldt, Eel River, Yaga Greek, Redwood, Mad River, and Klamath Indians, 
33 C. Cis. 114 (1897) ; Dobbs v. United States and Apache Indians, 33 
C. Cis. 308 (1898) ; Oonners v. United States and Cheyenne Indians, 33 
C. Cis. 317 (1898), affd. 180 U. S. 271 (1901) ; Laba<Ue v. United States 
and Cheyenne Indians, 33 C. Cis. 476 (1898) ; Scott v. United States and 
Apache Indians., 33 C. Cis. 486 (1898) ; Luke v. United States and 
Hualapai Indians, 35 C. Cis. 15 (1899) ; Allred v. United States and UttJ 
Indians, 36 C. Cis. 280 (1901) ; Lowe v. United States and KwkaJpoo 
Indians, 37 C. Cls. 413 (1902) ; ThfH114JSOn v. United States and Klamatl~ 
Indians, 44 C. Cls. 359 (1909). 
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reservation had been set aside for the group.18 A more difficult 
question, however, was presented in cases where a portion of a 
tribe went on the warpath. In this situation the rule was es
tablished that if the hostile party constituted a distinct band the 
original tribe was not responsible for its depredations.17 In the 
case of Montoya v. United States/8 the Supreme Court upheld 
the rule laid down by the Court of Claims, and sought to establish 
working definitions of the terms "tribe" and "band," in these 
words: 

We are more concerned in this case with the meaning 
of the words "tribe" and "band." By a "tribe" we 
understand a body of Indians of the same or a similar 
race, united in a community under one leadership or 
government, and inhabiting a particular though some
times ill-defined territory; by a "band," a company of 
Indians not necessarily, though often of the same race 
or tribe, but united under the same leadership in a common 
design. While a "band" does not imply the separate racial 
origin characteristic of a tribe, of which it is usually an 
offshoot, it does imply a leadership and a concert of action. 
How large the company must be to constitute a "band" 
within the meaning of the act it is unnecessary to decide. 
It may be doubtful whether it requires more than inde
pendence of action, continuity of existence, a common 
leadership and concert of action. (P. 266.) 

In the parallel case of Conners v. United States/9 the Supreme 
Court declared : 

To constitute a "band" we do not think it necessary that 
the Indians composing it be a separate political entity, 
recognized as such, inhabiting a particular territory, and 
with wbom treaties had been or might be made. These 
peculiarities would rather give them the character of 
tribes. The word ''band" implies an inferior and less 
permanent organization, though it must be of sufficient 
strength to be capable of initiating hostile proceedings. 
(P. 27.5.) 

In the case of Dobbs v. United States, 20 the Court of Claims 
declared: 

It has been urged in this and other cases that when a 
number of Indian tribes have been removed to a reserva
tion the tribal entity of each ceases; that they become in 
legal effect one tribe, and that the question of amity is to 
be directed to all of the Indians thus brought together. 

• * * * * 
In dealing with the question of the amity <Yf such a tribe 

as a band of the Apaches, the court has been more and 

10 Thompson v. United States and Klamath Indians, 44 C. Cis. 359 
(1909). 

11 Herring v. United States and Ute Indians, 32 C. Cis. 536 (1897) ; 
Allred v. United Sta.tes and Ute Indians, 36 C. Cis. 280 (1901) ; Montoya 
v. United States and Mescalero Apaches, 32 C. Cis. 349 (1897), afi'd 180 
U. S. 261 (1901) ; Dobbs v. United States and Apache Indians, 33 C. Cis. 
308 (1898) ; Conners v. United States and Cheyenne Indians, 33 C. Cis. 
317 (1898), afl."d 180 U. S. 271 (1901). In the case of Herring v. 
United States and Ute Indians, the Court of Claims held that while the 
Ute Tribe was in amity with the United States, the members of Black 
Hawk's band bad dissociated themselves from the tribe in order to engage 
in hostile acts, so that neither the tribe nor the band was liable for 
depredations which bad been committed, the tribe being immune because 
not involved, the band immune because engaged in war. The Court 
declared: 

A band, being the lowest and smallest subdivision, confederates 
more readily than any other form of corporate existence, so to 
speak, and may be composed of Indians of difrerent tribes or 
nations, and becomes a de facto band by the extent of its mem
bership, its continuity of existence, and its persistent cohesion, 
subject to the control and power of a leader having the recognized 
authority of a commander and chief. 

Tile dilrerent divisions of the Indians have not usually originated 
from the conventional mode which organizes white persons into 
political communities, but have originated as a condition in fact. 
and when so existing they are recognized by the laws and 
trPaties as a separate entity, and held responsible as such. (P. 
538.) 

18180 U.S. 261 (1901), aff'g 32 C. Cis. 349 (1897). 
19 Conners v. United States, 180 U. S. 271 (1901), ali'g 33 C. Cis. 317 

(1898). 
20 33 C. Cis. 308 ( 1898). 

more compelled to fall back upon the purpose of the earlier 
statutes which created a liability and gave to these 
claimants their right of action. That purpose, as has 
been said before, was to keep the peace-to prevent Indian 
warfare upon the frontier. The Government said both 
to the white man and to the Indian, "This depredation or 
this outrage is wrong, is indefensible, and you shall be 
indemnified for your losses so far as property is involved, 
provided always that you refrain from war." If the fron
tiersmen and the Indians did not comply with this simple 
condition, if the purpose of offering the indemnity was not 
effective, the claimants have no right to seek it under the 
act of 1891. 

The practical question, then, is, Who were the Indians 
whose amity was to be maintained? Who were the In
dians so affiliated with the depredators in fact that the 
depredators might reasonably be regarded as a part of 
them and they be regarded as a body whose amity it was 
desirable to maintain? 

In dealing with this question the court has held, first, 
that a nation, tribe, or band will be regarded as an Indian 
entity where the relations of the Indians in their organized 
or tribal capacity has been fixed and recognized by 
treaty; second, that where there is no treaty by which 
the Goyernment has recognized a body of Indians, the 
court will recognize a subdivision of tribes or bands 
which has been recognized by those officers of the Govern
ment whose duty it was to deal with and report the con
dition of the Indians to the executive branch of the 
Government; third, that where there has been no such 
recognition by the Government, the court will accept the 
subdivision into tribes or bands made by the Indians 
themselves. (Tully v. The Apache Indians, 32 C. Cls. R., 1.) 

But in the application of this rule the court has had 
to go further and recognize bands which simply in fact 
existed, irrespective of recognition, either by the Depart
ment of the Interior or the Indian tribes from which tbe 
members of the band came. Victoria's band of Apaches 
was merely a combination of individuals from different 
bands associated together for the purpose of waging war 
against the United States. The band did not exist lJl1til 
its warfare began. It had no geographical home or habi
tat. A ferocious sense of injustice induced the Indians to 
prefer death to submission, and they fought the troops 
of the United States until the band and its members were 
extinct. (Montoya v. The Mescalero Apaches, 32 id., 
349.) • * * 

The Chiricahuas were an isolated mountain band ; they 
had their own habitat in remote valleys distinct from the 
valleys or mountains of the other bands; they fought their 
own battles; they pursued their own policy; they were 
hunted down and captured as Chiricahuas and were 
brought in and placed upon a reservation as a distinct and 
well-known military enemy. On the reservation they 
remained distinct, neither in fact nor in a legal sense merg
ing with the other tribes. In their outbreak and escape 
from the San Carlos Reservation, in 1881, they still 
retained their tribal distinctiveness. For the court to hold 
that they had become an integral part of all the Indians 
upon the reservation and that all of the Indians upon the 
reservation, little better than prisoners of war, had be
come a new, distinctive Indian nation or tribal organiza
tion would be to introduce a new and artificial element 
into this branch of litigation founded not on the facts of 
the case but on a speculative theory. (Pp. 313-317.) 

The question <Yf what groups constitute tribes or bands has 
been extensively considered in recent years by the administra
tive authorities of the Federal Government in connection with 
tribal organization effected pursuant to section 16 of the Act of 
June 18, 1934.21 A showing that the group seeking to organize is 
entitled to be considered as a tribe, within the meaning <Jf the 
act,22 is deemed a prerequisite to the holding of a referendum on 

21 48 Stat. 984, 986, 25 U. S. C. 476. 
22 Sec. 16 of the act covers "any Indian tribe, or tribes, residing on the 

same reservation." Sec. 19 defines "tribe" as follows: ''The term 'tribe' 
wherever used in this Act shall be construed to refer to any Indian tribe, 
organized band, pueblo, or the Indians residing on one reservation." 
Critical cases arise particularly where the last phrase is inapplicable. 
Where this phrase is applicable, and the Indians of a given reservation 



TRIBAL EXISTENCE 271 

a proposed tribal constitution, and the basis for such a holding 
is regularly set forth in the letter from the Commissioner of 
Indian Affairs to the Secretary of the Interior recommending the 
submission of a tribal constitution to a referendum vote. In 
cases of special difficulty, a ruling has generally been obtained 
from the Solicitor for the Interior Department as to the tribal 
status of the group seeking to organize. The considerations 
which, singly or jointly, have been particularly relied upon in 
reaching the conclusion that a group constitutes a "tribe" or 
"band" have been: 

(1) That the group has had treaty relations with the 
United States. 

(2) That the group has been denominated a tribe by act 
of Congress or Executive order. 

(3) That the gronp hns been treated as having collective 
rights in tribal lands or funds, even though not 
expressly designated a tribe. 

(4) That the group has been treated as a tribe or band 
by other Indian tribes.23 

(5) That the group has exercised political authority 
over its members, through a tribal council or other 
governmental forms.24 

Other factors considered, though not conclusive, are the exist
ence of special appropriation item·s for the group 25 and the 
social solidarity of the group. 

Ethnological and historical considerations, although not con
clusive, are entitled to great weight in determining the question 
of tribal existence. A situation of peculiar difficulty and com
plexity arose in connection with the application of two tribal 
towns of the Creek Nation to organize under the Oklahoma 
Indian Welfare Act. In upholding the tribal status of the 
applicants, the Solicitor for the Interior Department declared: 

For the information of the Solicitor's Office an anthro
pological report, compil ed by :Mr. Morris Opler, was sub
mitted wllich deals with the history and present character 
of these towns. This report provides data and opinionS! of 
authorities on the Creelrs showing that the Creeks were 
origillally a confederacy composed of a number of tribes, 
each referred to as a "Talwa." This word was generally 
translated into the English word "town" but rather covers 
the conception contained in the word "tribe." Each Talwa 
was self-governing. It was composed of people living in a 
single locality, but membership was dependent on birth 
rather than residence since a Creek Indian belonged to the 
Talwa of his mother. These towns were originally recog
nized by the Federal Government as the governing units in 
the Creek confederacy. The treaties of 1790 and 1796 with 

organize and adopt a constitution under sec. 16, it has been administra
tively held that they thereby become a tribe, but do not thereby acquire 
nonstatutory powers of government which they have never exercised. See 
Chapter 7, fn. 67. 

23 The case of Tully v. United States, 32 C. Cis. 1 (1896), indicates 
that where the Indians themselves have treated a group as a band 
separate from or subordinate to a given tribe, the courts will accept the 
subdivisions so recognized. 

The policy of the United States in dealing with the Indians has 
been. as we understand, to accept the subdivisions of the Indians 
into such tribes or bands as the Indians themselves adopted, and 
to treat with them arcordingly. 

So that if such subdivisions, whether into tribes or bands, have 
not been recognized by treaty, but have been by the officers of the 
Government whose duty it was to report in respect thereto, then 
the court will accept that as sufficir>nt recognition of the tribe or 
band upon which to predicate a judgment. 

Or if there be no such recognition by the Government, then the 
court will accept the subdivisions into such tribes or bands as 
made by the Indians themselves, whether such tribes and bands 
hP namPd b:v reason of their geographical location or otherwise. 
(Pp. 7 and 8.) 

. uSee, for an example of the considet·ation given to the foregoing 
elements of' tribal existence, Memo. Sol. I. D., February 8, 1937 (Mole 
Lake and St. Croix Chippewa). 

25 This appears to be given considerable weight by the Court of Claims 
in McKee v. United States and Oomanche Indians, 33 C. Cis. 99, 104 
11897). 

the Creeks were signed by the representatives of the vari
ous towns. 26 However, because of the pressure of the 
white people for land and the fact that the towns declared 
war and peace independently of each other, the Federal 
authorities found it advisable to insist upon centralization 
of the Creeks to avoid dealing with each Talwa. The In
dians opposed this centralization and it was not until after 
the Civil War, in wllich the towns took opposing positions, 
that the Federal Government achieved the formation of a 
single government among the Creek Indians. And even 
then the union was opposed by the full-blood element. In 
spite of the centralization, however, the towns were still 
used for the official purposes of census and annuity pay
ments and as a basis for representation in the central 
body. The census was kept on the basis of these towns 
until the making of the allotment rolls by the Dawes 
Commission. It was thought that the allotting of the 
Creek Indians would destroy their town organization but 
this did not in fact occur as the members of the town took 
allotments in the same locality and continued their social 
and political organization. The report states that at the 
present time the same offices described by members of 
De Soto's expedition are still maintained_ Many of the 
old traditions and distinctions between the towns are 
likewise maintained, including the matrilineal member
ship. 

There is other evidence besides the report of this 
anthropologist now available which indicates the tribal 
character of these towns. The federated government 
formed in the latter part of the nineteenth century was 
a modified replica of the United States government, with 
representatives elected from the self-governing towns to 
the two Houses of legislature, the House of Kings and the 
House of Warriors. These titles represented the Creek 
designation of the chiefs and headmen of the towns. 
The present Principal Chief of the Creek Nation bas in
formed the office that these elections still continue, 
though the National Council has few functions, and that 
the towns still have their kings and warriors. The pe
tition for an election connected with one of the consti
tutions and the provisions of the constitutions themselves 
show the existence of a fairly elaborate local organiza
tion with a chief, governing committee and various spe
cial offices. Some towns have a square dedicated by their 
members used for meetings, ceremonies and social func
tions and there is at least one case of communal ground, 
also given by the members, worked by them to the benefit 
of indigent persons in the town. The principal Chief 
reports various ways in which the towns are active in 
providing assistance and relief to the members of the 
town. 

* * * * * 
That the Indians themselves recognized the existence 

of the Creek tribal towns is clear from an examination 
of the constitution and laws of the Muskogee Nation. 

* * • * * 
Under the foregoing legal authorities it appears to me 

that the Creek towns can lay a substantial claim to the 
right to be considered as recognized bands within the 
meaning of section 3 of the Oklahoma Indian Welfare 
Act of June 26, 1936.:rr 

It is not enough, however, to show that any of the foregoing 
elements existed at some time in remote past. As was said 
by the Solicitor in passing upon the status of the Miami and 
Peoria Indians under the Oklahoma Indian Warfare Act : 28 

It is not enough that the ethnographic history ot the 
two groups shows them in the past to have been distinct 
and well-recognized tribes or bands. A particular tribe 
or band may well pass out of existence as such in the 
course of time. The word "recognized" as used in the 
Oklahoma Indian Welfare Act involves more than past 

26 Treaty of August 7, 1790, with the Creek Nation, 7 Stat. 35; 
Treaty of June 29. 1796, with the Creek Nation. 7 Stat. 56. 

:rr Memo. Sol. I. D., July 15, 1937. The Constitution of the 
Thlopthlocco Tribal Town was ratified on December 27, 1938, that of the 
Alabama-Quassarte Tribal Town on January 10, 1939. Both constitu
tions recognize that membership in the town is not inconsistent with 
membership in the Creek Nation. 

JS Act of June 26, 1936, 49 Stat. 1967, 25 U. S. C. 501 et Beq. 
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existence as a tribe and its historical recognition as such. 
There must be a currently existing group distinct and 
functioning as a group in certain respects and recogni
tion of such activity must have been shown by specific 
actions of the Indian Office, the Department, or by 
Congress.:ao 

The distinction between a band or tribe and a voluntary asso
ciation or society is at times difficult to draw with precision. 
The Acting Solicitor for the Interior Department, ruling that 
a particular group could not be considered a tribe or band for 
purposes of organization under the Oklahoma Indian Welfare 
Act,30 declared: 

The primary distinction between a band and a society 
is that a band is a political body. In other words, a 
band has functions and powers of government. It is 
generally the historic unit of government in those tribes 
where bands exist. Because of Federal intervention 
aimed to destroy tribal organization many recognized 
bands have lost most if not all of their governmental 
functions. But their identity as a political organization 
must remain if the group of Indians can be considered a 
band or tribe. 

This character of a band as an existing or historical 
unit of Indian government seems to be recognized in 
sections 16 and 19 of the Indian Reorganization Act 
which refer to "powers vested in any tribe or tribal 
council by existing law," and define tribe to include nn 
"organized band." In the administration of the act, or
ganizations of tribes or bands have included such lim-

~Memo. Sol. I. D., December 13, 1938. 
so Act of June 26, 1936, 49 Stat. 1967, 25 U. S. C. 501, et seq. 

ited powers of government as remain and are considered 
appropriate. It is this feature which distinguishes or
ganization under section 3 of the Oklahoma Act from 
organization of voluntary associations under section 4.31 

The question of tribal existence has generally been treated 
by .the courts as a simple yes-or-no question. It remains true, 
however, that an Indian tribe may "exist" for certain purposes, 
and not for others. Where several Indian groups are consid
ered a single tribe generally for political and administrative 
purposes, Congress may nevertheless assign tribal status to a 
component group for specified purposes. This has frequently 
occurred in connection with claims. Tribe A and Tribe B have 
amalgamated to form Tribe C and share a common reserva
tion and common funds. But at some time prior to amalga
mation, Tribe A had suffered some injury for which a later 
generation offers redress in the form of a jurisdictional act. 
In such cases, Congress occasionally recognizes as a tribe, en
titled to bring suit in the Court of Claims, what is for most 
purposes only a part of a tribe.32 

81 Memo. Acting Sol. I. D., July 29, 1937. 
32 Examples of this situation are involved in the Act of February 

25, 1889, 25 Stat. 694 (authorizing suit by "Old Settlers"), construed 
in United States v. Old Settlers, 148 U. S. 427 (1893) ; Act of October 
1, 1890, 26 Stat. 636 (Shawnee and Delaware Indians, incorporated in 
the Cherokee Nation, allowed to bring tribal suits against the Cherokee 
Nation and the United States) ; Act of June 28, 18!)8, sec. 25, 30 Stat. 
495 (authorizing suit by Delaware Indians), construed in Delaware 
Indians v. Oherokee Nation, 193 U. S. 127 (1904) ; Joint Resolution 
of June 9, 1930, 46 Stat. 531 (authorizing suit by Assiniboine Indians). 

SECTION 2. TERMINATION OF TRIBAL EXISTENCE 

Given adequate evidence of the existence of a tribe during 
some period in the remote or recent past, the question may 
always be raised: Has the existence of this tribe been terminated 
in some way? 

Generally speaking, the termination of tribal existence is 
shown positively by act of Congress, treaty provision, or tribal 
action 83 or negatively by the cessation of collective action and 
collective recognition. The forms of such collective action and 
co-llective recognition which are considered criteria of tribal 
existence have already been discussed. 

The view was once widely entertained that tribal membership 
was legally incompatible with United States citizenship. Thus 
a number of early treaties and statutes provided that a given 
tribe should be dissolved when its members became citizens.34 

Dissolution of the tribe required division of property, and this 
meant allotment of' tribal lands and per capita division of tribal 
funds.36 

The Supreme Oourt in Matter ot Heff,'316 took the view that cit
izenship and allotment involved a termination of tribal relations, 
and that such termination of tribal relations removed citizen 
allottees from the scope of the Indian liquor laws. 

The defendant in the case was a Kickapoo Indian, and the 
Treaty of June 28, 1862, with that tribe 87 had provided that upon 
allotment these Indians "shall cease to be members of said tribe, 
and shall become citizens of the United States." This provision 
provides a possible justification for the actual decision in Matter 
of Heft, but the opinion in the case put the decision upon the 
broader ground that under section 6 of the General Allotment 

33 See United States v. Andm-son, 225 Fed. 825 (D. C. E. D. Wis. 1915) 
(dissolution of Stockbridge Munsee Tribe by tribal agreement ratified by 
Congress). 

34 See Chapter 8, sec. 2A. And see Act of March 3, 1873, 17 Stat. 631 
(Miami). 

15 See Chapter 15, sec. 23. 
'318197 u. s. 488 (1905). 
37 13 Stat. 623, 624. 

Act,38 which provides that allottees shall be citizens of the United 
States "entitled to all the rights, privileges, and immunities of 
such citizens," every allottee became emancipated from federal 
control. 

This doctrine was rejected in the case of United States v. 
Nice,39 which held that allotment did not terminate tribal exist
ence so as to take allottees outside the scope of Indian liquor 
laws adapted pursuant to congressional power to regulate com
merce with Indian tribes. The Supreme Court declared: 

We recognize that a different construction was placed 
upon section 6 of the act of 1887 in Matter of Heft, 197 
U. S. 488, but after reexamining the question in the light 
of other provisions in the act and of many later enactments 
clearly reflecting what was intended by Congress, we are 
constrained _to hold that the decision in that case is not 
well grounded, and it is accordingly overruled. (P. 601.) 

The view taken in the Nice case has prevailed ever since.40 

While it is thus clear that neitker allotment nor citizenship,41 

per se, nor both together, imply a termination of tribal existence, 
in the absence of express provision of treaty or statute asserting 
such a connection, presumably these are factors to be considered 

38 February 8, 1887, 24 Stat. 388, 390, 25 U. S. C. 349. See Chapter 8, 
sec. 2A(3). 

39 241 u. s. 591 (1916). 
40 United; States v. Boylan, 265 Fed. 165 (C. C. A. 2, 1920) aff'g. 256 

Fed. 468 (D. C. N. D. Y. N. 1919), app. dism. 257 U. S. 614 (1921). 
Accord: Farrell v. United States, 110 Fed. 942 (C. C. A. 8, 1901). 

41 OI the argument that the Fourteenth Amendment conferred citizen
ship upon Indians and thereby dissolved tribal relations, the Senate 
Committee on Judiciary said, in 1870 : 

~o maintain that the United States intended, by a changE' 
of Its fundamental law, which was not ratified by th(:>se tribes. 
* * * to annul treaties then existing • • • would be 
to charge upon the United States repudiation of national obliga
tions, repudiation doubly infamous from the fact that the parties 
whose claims were thus annulled are too weak to enforce their 
just rights, and were enjoying the voluntarily assumed guardian
ship and protection of this Government. (Sen. Rept. No. 268. 
41st Cong., 3d sess., December 14, 1870, p. 11.) 

See Chapter 8, sec. 2 (C), fn. 51. 
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in determining whether a given group has ceased to maintain 
tribal relations. Other factors considered by courts and admin
istrative authorities in determining whether the tribal relations 
of a given group have come to an end are: the physical separation 
of a group from the main body of the tribe, and the cessation of 
participation in tribal resources and tribal government. 

In the case of The Cherokee Tntst Funds,42 it was held that 
those Cherokees who remained in North Carolina when the main 
body of the Cherokees were removed to Indian Territory thereby 
lost their tribal status. The Supreme Court declared: 

* * * Whatever union they have had among them
selves has been merely a social or business one. It was 
formed in 1868, at the suggestion of an officer of the 
Indian office, for the purpose of enabling them to transact 
business with the Government with greater convenience. 
Although its articles are drawn in the form of a constitu
tion for a separate civil government, they have never been 
recognized as a separate Nation by the United States; no 
treaty has been made with them; they can pass no laws; 
they are citizens of that State and bound by its laws. 
* * * (P. 309.) 

As the Court of Claims pointed out, in this case, the nonmigrating 
Cherokees "had expatriated themselves from the Cherokee 
Nation. * * * The only privilege ever accorded to them by 
the nation was that they might become citizens and subjects upon 
removal within its territorial boundaries * * *" 43 

It has been administratively determined that those Choctaws 
remaining in Mississippi when the Choctaw Tribe removed to 
Indian Territory lost their tribal status and could not be recog
nized as a separate tribe,« and, similarly, that the Indians of the 
Georgetown or Shoalwater Reservation in Washington, all of 
whom, apparently, took allotments at other reservations or other
wise abandoned the reservation in question, could no longer be 
recognized as a separate tribe entitled to the use of receipts from 
timber sales on the Georgetown Reserva tion.45 

Many of the attempts made by Congress to terminate the exist
ence of particular tribes have proved abortive. Tribes which 
ha\"e been dissolved not once but several times have been recog
nized, in later congressional legislation, as still existing. 

An example in point is the group of Winnebago Indians who, 
srparating from their brothers in Nebraska, took up homestead 
allotments in Wisconsin, under the Act of March 3, 1875,'6 which 
provided for the issuance of homestead allotments to Indians 
upon proof of the abandonment of tribal relations. The intent 
of these Indians "to abandon their tribal relations and adopt the 
habits and customs of civilized people" was given special legisla
tive confirmation in the Act of January 18, 1881.47 Nevertheless, 

42 Eastern Band of OherrJkee Indians v. United States and Cherokee 
Nation, 117 U. S. 288 (1886), aft''g 20 C. Cis. 449 (1885). 

43 20 C. Cis. 449, 473. Accord: United States v. Elm. 25 Fed. Cas. No. 
15048 (D. C. N. D. N. Y., 1877) (Oneida). 

H Memo. Sol. I. D., August 31, 1936. Of. note on tbe status of Pojoaque 
Pueblo, Chapter 20, sec. 1. 

45 Op. Sol. I. D., M.24173, September 23, 1932, 54 I. D. 71. 
'll lilec. 15, 18 Stat. 402, 420. 

in many subsequent statutes Congress recognized the continued 
existence of the Winnebago Indians of Wisconsin as a separate 
band.48 In 1937 the right of this group to organize as a separate 
band was affirmed by the Interior Department.49 

The efforts of Congress to terminate the existence of the Five 
Civilized Tribes are elsewhere discussed.50 

The efforts to terminate the existence of the Wyandotte Tribe 
apparently began in 1850, in a treaty by which that tribe, having 
"manifest an anxious desire to extinguish their tribal or 
national character and become citizens of the United States," 
agreed "that their existence, as a nation or tribe, shall terminate 
and become extinct upon the ratification of this treaty * * *." 51 

The treaty was ratified on September 24, 1850. Apparently the 
extinguisher clause did not work, for another treaty containing 
similar provisions for the extinguishment of tribal existence 
was entered into by the supposedly nonexistent tribe some 5 
years later.62 In 1935, Congress again provided for the final 
distribution of the funds belonging to the Wyandotte Tribe.63 

Even this, apparently, did not interfere with the continued 
functioning of the tribe, and on July 24, 1937, the chief of the . 
tribe certified that the members of the tribe, by a unanimous vote, 
had adopted a tribal constitution under the Oklahoma Indian 
Welfare Act 54 perpetuating the traditional tribal organization. 

Various other attempts to terminate tribal relations by treaty 
or act of Congress have proved abortive.56 These legislative 
experiences suggest that the dissolution of tribal existence is 
easier to decree than to effect, and indicate the value of a certain 
skepticism in considering current legislative proposals looking to 
the dissolution of all or some Indian tribes. They also point to 
the reasons for the judicial rule that an exercise of the fedE!ral 
power to dissolve a tribe must be demonstrated by statutory or 
treaty provisions which are positive and unambiguous.67 

'
7 21 Stat. 315. 

48 Act of March 3, 1909, 35 Stat. 781, 798; Act of January 20, 1910, 
36 Stat. 873 ; Act of July 1, 1912, 37 Stat. 187; Act of December 17, 1928, 
415 Stat. 1027. 

411 Memo. Sol. I. D., March 6, 1937. 
GO See Chapter 23, sec. 6. 
51 Treaty of April 1, 1850, with the Wyandot, 9 Stat. 987, 989. 
52 Treaty of .January 31, 1855, 10 Stat. 1159, construed in Schrimpscher 

v. Stockton, 183 U. S. 290 (1902). Of. Art. XIII of the Treaty of Feb
ruary 23, 1867, with the Senecas and others, including certain Wyan
dottes, 15 Stat. 513, 516, providing for Wyandottes, "many of whom 
have been in a disorganized and unfortunate condition since their treaty 
of one thousand eight hundred and fifty-five." And see Gray v. Col!man, 
10 Fed. Cas. No. 5714 (C. C. Kans. 1874) ; Conley v. Ballinger, 216 U. S. 
84 (1910). 

53 Act of August 27, 1935, 49 Stat. 894. 
54 Act of June 16, 1936, 49 Stat. 1967. 
56 Wiggan v. Conolly, 163 U. S. 56 (1896), construing the Trenty of 

June 24, 1862, with the Ottawa Indians of the United Bands of Blanch
ard's Fork, etc., 12 Stat. 1237, providing for the termination of tribal 
relations on July 16, 1867, and also tbe Treaty of February 23, 1867, with 
the Ottawa an(] other tribPs, 15 Stat. 5U, repealing this provision. And 
see Act of August 6, 1846, 9 Stat. 55. 

67 Jones v. Meehan, 175 U. S. 1 (1899); Morr·ow v. Blevin.s, 23 Tenn. 
223 (1843). 

SECTION 3. POLITICAL STATUS 

The political status of Indian tribes may be considered with 
respect to the relations subsisting between the tribe and (a) 
its members, (b) other governments, and (c) private persons not 
members of the tribe. 

(b) The relation of an Indian tribe to other governments 
presents a series of difficult problems of international law. 
These ·problems involve: (1) The treaty-making capacity of an 
Indian tribe; (2) the capacity of a tribe to wage war; (3) its 

(a) So far as concerns the political relation between a tribe capacity to sue as a "foreign nation"; (4) its relationship to 
a~d its members, this is a subject which has already been con- a foreign country; (5) the recognition which it may demand 
sidered in treating of the nature and scope of tribal self- of the several states; (6) its relation to the federal power of 
government. 68 

68 See Chapter 7. 

eminent domain; (7) its relation to the state power of eminent 
domain; and ( 8) its status as a federal instrumentality. 
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(1) The Indian tribes were recognized as powers capable of 
making treaties before the United States was.59 The validity 
of the many treaties made and ratified between the United 
States and nearly all the tribes within its boundaries, is clearly 
established, as a matter of law.00 Treaty making, however, 
depends upon the will of two parties, and either the United 
States or an Indian tribe may refuse, and frequently has re
fused, to make treaties which the other party desired. Thus, 
since Congress expressed its opposition to the continued making 
of treaties with the Indian tribes, in a rider which the House 
of Representatives attached to the Indian Department Appro
priation Act of March 3, 1871,61 the President and the Senate 
have refused to make such treaties. Whether Congress, which 
is not the treaty-making department of the Government, has 
the power thus to lay down a binding limitation upon the treaty
making power, viz, the President and the Senate, and whether 
a treaty made next year with an Indian tribe and constitu
tionally ratified would be valid or invalid, are probably academic 
questions. They are also primarily verbal questions. When 
Congress condemned the use of treaties, it did not prevent the 
practice of dealing with Indian tribes by means of "conventions," 
"agreements," "charters," and "constitutions." From the stand
point of the Indian tribes, it made little difference what manner 
of ratification and procedure was incumbent upon the repre
sentative of the United States who treated with them.6~ 

(2) A second fundamental attribute of sovereignty, in inter
national law, is the power to make war. This power bas been 
recognized in Indian tribes down to recent times,68 and there 
are still on the statute books laws which contemplate the possi
bility of hostilities by an Indian tribe.M The capacity of an 
Indian tribe to make war involves certain definite consequences 
for domestic law. Acts which would constitute murder or man
slaughter in the absence of a state of war, whether committed 
by Indians 65 or by the military forces 68 of the United States, 
may be justified as acts of war where a state of war exists. 
Hostile Indians surrendering to armed forces are subject to the 
disabilities and entitled to the rights of prisoners of war.87 

While the existence of a state of war at some time in the past 
continues to be a current question in Indian litigation, particu-

59 See Preston v. Browder, 1 Wheat. 115 (1816); Patterson v. Jenks, 
2 Pet. 216 (1829) ; Worcester v. Georg-ia, 6 Pet. 515 (1832) ; Lattimer v. 
Poteet, 14 Pet. 4 (1840) ; Porter(teld v. OZark, 2 How. 76 (1844) ; Seneca 
Nation v. Christy, 162 U. S. 283 (1896) ; Mitchel v. United States, 9 Pet. 
711 (1835). Also see Chapter 3, sec. 4A. 

eo See Chapter 3. 
81 16 Stat. 544, 566. 
82 See Chapter 3, sec. 6. 
63Montoya v. United States, 180 U. S. 261 (1901); Scott v. UnUet:J 

States and Apache Indians, 33 C. Cis. 486 (1898) ; Dobbs v. United State3 
and Apache Indians, 33 C. Cis. 308 (1898). Warfare among the Indian 
tribes themselves was long a matter of concern to the Federal Govern
ment. See, for example, the Act of July 14, 1832, 4 Stat. 595. 

8' Act of July 5, 1862, 12 Stat. 512, 528, R. S. § 2080, 25 U. S. C. 72 
(authorizing abrogation of treaties with tribe engaged in hostilities) ; 
Act of March 2, 1867, 14 Stat. 49•2, 515, R. S. § 2100, 251 U. S. C. 127 
(authorizing withholding of annuities from hostile Indians) ; Act of Feb
ruary 14, 1873, 17 Stat. 437, 457, 459, R. S. §§ 467, 2136, 25 U. S. C. 
266 (regulating sale of arms to hostile Indians) ; Act of March 3, 1875, 
18 ·Stat. 420, 449, 25 U. S. C. 128 (forbidding payments to Indian bands 
at war). 
~"The fact that they were treated as prisoners of war also refutes 

the idea that they were murderers, brigands or other common criminals." 
Conners v. United States, 180 U. S. 271, 275 (1901). And cf. United 
States v. Oha-to-kah-na-pe-sha, 25 Fed. Cas. No. 14789a (Superior Court, 
Ark. 1824) (holding Osage Indians guilty of murder, tribe being in 
amity). Of. also Ke-tuo-e-mun-gUah v. McClure, 122 Ind. 541, 23 N. E. 
1080 (1890). 

88 See Conners v. United States and Cheyenne Indians, 33 C. Cis. 317, 
325 (1898), atr'd. 180 U. S. 271 (1.901) (killing of "escaping prisoners 
of war" legally justified). 

07 Ibid. And see Montoya v. United States antl Mescalero Apaches, 
180 U. S. 261 (1901), atr'g. 32 C. Cis. 349 (1897). 

larly claims litigation, it may be doubted whether the courts 
would recognize the legal capacity of an Indian tribe to engage 
in war today. 

(3) A third issue in the relations between an Indian tribe 
and other governments relates to the possibility of suit by an 
Indian tribe against a state or its citizens in the federal courts. 

It was settled in the historic case of Cherokee Nation v. 
Georgia 68 that the Cherokee Nation was not a foreign state 
entitled to bring suit in the federal courts against the State 
of Georgia to restrain the enforcement of unconstitutionallaws.ev 
The Supreme Court, per Marshall, 0. J., laid down the classic 
outlines of the doctrine which has since prevailed: 

* * * Is the Cherokee nation a foreign state, in the 
sense in which that term is used in the constitution? 
The counsel for the plaintiffs have maintained the affirma
tive of this proposition with great earnestness and ability. 
So much of the argument as was intended to prove the 
character of the Cherokees as a state, as a distinct politi
cal society, separated from others, capable of managing 
its own affairs and governing itself, has, in the opinion 
of a majority of the judges, been completely suc
cessful. * * * 

A question of much more difficulty remains. Do the 
Cherokees constitute a foreign statein the sense of the 
construction? The counsel have shown conclusively, that 
they are not a state of the Union, and have insisted that, 
individually, they are aliens, not owing allegiance to the 
United States. An aggregate of aliens composing a state 
must, they say, be a foreign state each individual being 
foreign, the whole must be foreign. · 

This argument is imposing, but we must examine it more 
closely, before we yield to it. The condition of the Indians 
in relation to the United States is, perhaps, unljke that of 
any other two people in existence. In general, nations not 
owing a common allegiance, are foreign to each other. 
The term foreign nation is, with strict propriety, applicable 
by either to the other. But the relation of the Indians to 
the United States is marked by peculiar and cardinal dis
tinctions which exist nowhere else. The Indian territory 
is admitted to compose a part of the United States. In all 
our maps, geographical treatises, histories, and laws, it is 
so considered. In all our intercourse with foreign nations, 
in our commercial regulations, in any attempt at inter
course between Indians and foreign nations, they are con
sidered as within the jurisdictional limits of the United 
States, subject to many of those restraints which are 
imposed upon our own citizens. They acknowledge them
selves, in their treaties, to be under the protection of the 
United States; they admit, that the United States shall 
have the sole and exclusive right of regulating the trade 
with them, and managing all their affairs as they think 
proper ; and the Cherokees in particular were allowed by 
the treaty of Hopewell, which preceded the constitution, 
"to send a deputy of their choice, whenever they think fit, 
to congress." Treaties were made with some tribes, by 
the state of New York, under a then unsettled construction 
of the confederation, by which they ceded all their lands to 
that state, taking back a limited grant to themselves, in 
which they admit their dependence. Though the Indians 
are acknowledged to have an unquestionable, and hereto
fore unquestioned, right to the lands they occupy, until 
that right shall be extinguished by a voluntary cession to 
our government; yet it may well be doubted, whether those 
tribes which reside within the acknowledged boundaries of 
the United States can, with strict accuracy, be denominated 
foreign nations. They may, more correctly, perhaps, be 
denominated domestic dependent nations. They occupy 
a territory to which we assert a title independent of their 
will, which must take effect in point of possession, when 
their right of possession ceases. Meanwhile, they are in 
a state of pupilage; their relation to the United States 
resembles that of a ward to his guardian. They look to 
our government for protection ; rely upon its kindness and 
its power; appeal to it for relief to their wants; and 
address the president as their great father. They and 
their country are considered by foreign nations, as well 

ee 5 Pet. 1 (1831). 
00 Of. Worcester v. Georgia, 6 Pet. 515 (1832), discussed in Chapter 7-
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as by ourselves, as being so completely under the sover
eignty and dominion of the United States that any attempt 
to acquire their lands, or to form a political connection 
with them, would be considered by all as an invasion of 
our territory and an act of hostility. These considera
tions go far to support the opinion, that the framers of our 
constitution had not the Indian tribes in view, when they 
opened the courts of the Union to controversies between 
a state or the citizens thereof and foreign states. 

* * * we should feel much difficulty in considering 
them as designated by the term foreign state, were there 
no other part of the constitution which might shed light 
on the meaning of these words. But we think that in 
construing them, considerable aid is furnished by that 
clause in the eighth section of the third article, which 
empowers congress to "regulate commerce with foreign 
nations, and among the several states, and with the 
Indian tribes." In this clause, they are as clearly con
tradistinguished, by a name appropriate to themselves, 
from foreign nations, as from the several states composing 
the Union. • • • 

* * * * * 
The court has bestowed its best attention on this ques-

tion, and, after mature deliberation, the majority is of 
opinion, that an Indian tribe or nation within the United 
States is not a foreign state, in the sense of the constitution, 
and cannot maintain an action in the courts of the United 
States. (Pp. 16-18, 20.) 

( 4) It has been held that the relation of dependence existing 
between an Indian tribe and the Federal Government is not 
terminated by the flight of the tribe to foreign soil or by its so
journ on such soil for 9 years. Thus the return of a refugee tribe 
has been demanded of the foreign country in which it was 
sojourning. ~o 

(5) The Indian tribes have been treated, for certain purposes 
as similar to states, territories, or dependencies of the United 
States.n Thus, in the case of Mackey v. Come/2 the Supreme 
Court held that an administrator appointed by a probate court 
of the Cherokee Nation occupied the same position as an ad
ministrator appointed by any state or territory of the United 
States. The court declared : 

* * * In some respects they bear the same relation 
to the federal government as a territory did in its second 
grade of government, under the ordinance of 1787. Such 
territory passed its own laws, subject to the approval of 
congress, and its inhabitants were subject to the con
stitution and acts of congress. The principal difference 
consists in the fact that the Cherokees enact their own 
laws, under the restriction stated, appoint their own of
ficers, and pay their own expenses. This, however, is no 
reason why the laws and proceedings of the Cherokee 
territory, so far as relates to rights claimed under them, 
should not be placed upon the same footing as other 
territories in the Union. It is not a foreign, but a do
mestic territory,-a territory which originated under our 
constitution and laws. 

By the 11th section of the act of 24th of June, 1812, 
it is provided "that it shall be lawful for any person or 
persons to whom letters testamentary or of administra
tion hath been or may hereafter be granted, by the proper 
authority in any of the United States or the territories 
thereof, to maintain any suit or action, and to prosecute 
and recover any claim in the District of Columbia, in the 
same manner as if the letters testamentary or adminis
tration had been granted in the District." * * * 

The Cherokee country, we think, may be considered a 
territory of the United States, within the act of 1812. In 
no respect can it be considered a foreign State or terri
tory, as it is within our jurisdiction and subject to our 
laws. (Pp. 103-104.) 

70 Lowe v. United States and Kickapoo Indians, 37 C. Cls. 413 (1902). 
Compare, however, McCandless v. United States ea; rel. Diabo, 25 F. 2d 
71 (C. C. A. 3, 1928) (Iroquois in Canada). 

n See, for example, the Joint Resolution of June 15, 1860, 12 Stat. 
116, providing that certain tribes should receive all congressional docu
ments supplied to states and territories. 

~2 18 How. 100 (1855). 

.Again, in the case of Standley v. Roberts73 the questiou arose 
whether a federal court might, by injundion, restrain the en
forcement of a judgment rendered by the circuit court of the 
Choetaw Nation and affirmed by the supreme court of that 
nation, affecting title to land and rights to rentals within the 
Choctaw Nation. This issue was resolved in favor of the Choc
taw Nation by the Circuit Court of .Appeals, and the decision 
was sustained by the Supreme Court. In the opinion of the 
former court, rendered by Judge Sanborn, it was said: 

* * * the judgments of the courts of these nations, in 
cases within their jurisdiction, stand on the same footing 
with those of the courts of the territories of the Union 
and are entitled to the same faith and credit. (P. 845.) 

A similar decision was reached in the case of Raymond v. 
Raymond, where the validity of a tribal divorce decree~' was 
upheld. 

The Interior Department has taken the view that tribal 
elections are within those provisions , of the Hatch Act 7a ap
plicable to "any election." 76 

(6) Again, it is held that an Indian tribe is not exempt from 
the power of federal eminent domain.77 

(7) The rule has likewise been established that an Indian 
tribe is exempt from the eminent domain power of the several 
states, in the absence of federal legislation subjecting the tribe 
to such power.~8 

(8) In its relations with state and municipal governments, an 
Indian tribe is treated for certain purposes as an instrumentality 
of the Federal Government.79 Following a ruling of the Attorney 
General of North Dakota to the effect that a state crop mortgage 
law did not apply to mortgages made to an Indian tribe, for the 
reason that such tribe was deemed an "agency" of the United 
States within the meaning of the statutory exemption, the In
terior Department authorized the acceptance of such mortgages 
as security for revolving fund loans. The Assistant Secretary 
declared: 

* * * This Dernrtment has previously held in various 
connections that an Indian tribe, particularly where in
corporated, is a Federal agency. In the Solicitor's Opinion 
M. 27810, of December 13, 1934, the following statement is 
made: 

"The Indian tribes have long been recognized as 
vested with governmental powers, subject to limita
tions imposed by Federal statutes. The powers of an 
Indian tribe cannot be restricted or controlled by the 
governments of the several States. The tribe is, there
fore, so far as its original absolute sovereignty has 
been limited, an instrumentality and agency of the 
Federal Government. (See the recent opinion of this 
Department, _'Powers of Indian Tribes,' approved Oc
tober 25, 1934-M.27781.) 

"Various statutes authorize the delegation of new 
powers of government to the Indian tribes. (See 
opinion cited above.) The most recent of such 

73 59 Fed. 836 (C. C. A. 8, 1894), app. dism. 17 Sup. Ct. 999 (1896). 
74 "The Chel'okee Nation • • • may maintain its own judicial 

tribunals, and their judgments and decrees upon the rights of the persons 
and property of members of the Cherokee Nation as against each other 
are entitled to all the faith and credit accorded to the judgments and 
decrees of territorial courts." (Per Sanborn, J.) Raymond v. Raymond!, 
83 Fed. 721, 722 (C. C. A. 8. 1897). But of. Em parte M,organ, 20 Fed. 
298 (D. C. W. D. Ark., 1883) (holding Cherokee Nation not a "state" 
for purposes of extradition). 

7& Act of August 2, 1939, 76th Cong., Pub. No. 252. 
~o Memo. Sol. I. D., April 6, 1940. 
7~ Cherokee Nation v. Kansas Railway Co., 135 U.S. 641 (1890), rev'g 

33 Fed. 900 (D. C. W. D. Ark. 1888). And see Chapter 15, sec. 18D ; and 
Federal Eminent Domain (Dept. Justice 1940). 

78 See Chapter 15, sec. 11. 
'1ll The "instrumentality" and "wardship" concepts are sometimes used 

interchangeably. See United States v. J,,.\50."l2 Acres pf Land, 27 F. Supp. 
167 (D. C. Minn. 1939) ("wardship" offered as basis of federal legislative 
power to condemn land for Indian use.) And see Chapter 8, sec. 9. 
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statutes is the Wheeler-Howard Act, which sets up 
as one of its primary objectives, the purpose 'to grant 
certain rights of borne rule to Indians.' This Act con
templates the devolution to the duly organized Indian 
tribes of many powers over property and personal con
duct which are now exercised by officials of the In
terior Department. The granting of a Federal cor
porate charter to an Indian tribe confirms the charac
ter of such a tribe as a Federal instrumentality and 
agency.'' 

Again it bas been ruled that Indian tribes handling rehabili
tation funds are exempt from federal unemployment insurance 
and social security laws by reason of the exception in the applica
tion of those laws in favor of "an instrumentality of the United 
States.'' 80 

On the other band, an Indian tribe bas been held not a federal 
instrumentality within the meaning of various statutory and 
constitutional restrictions upon federal instrumentalities.81 

The question of how far an Indian tribe is a federal instrumen
tality for tax purposes is elsewhere considered.82 

(c) The relations between an Indian tribe and private per
sons not members of the tribe apart from questions of contract, 
which are elsewhere considered, raise the question of tribal lia
bility for the acts of tribal members. This question involves 
the balancing of two opposing principles. On the one band, an 
Indian tribe, as a municipality, falls within the ordinary rule 
that a municipality is not liable for damage inflicted by its 
citizens upon third parties. On the other band, an Indian tribe 
is, in some measure, responsible, under principles of interna
tional law, for the conduct of its citizens towards the citizens 
of another friendly power. 

An illuminating analysis of the problem which this conflict 
of principles creates is found in the opinion of the Court of 
Claims in the case of BrO'UYn v. United States.83 The responsi-

so This office has frequently taken the position that an Indian tribe 1s 
an instrumentality of the United States, particularly insofar as 
its powers have been limited or expanded by the Federal Govern
ment • • •. However, even if the tribe could not otherwise 
be considered as an instrumentality of the United States, the trust 
agreement entered into between the Government and the tribe 
would give it that character, since the tribe hecomes the means 
whereby the Government carries on the Rehabilitation activities 
provided for by Congress and administers to the needs of the tribes 
and their members. (Op. Sol. I. D., M. 29156. June 30, 1937.) 

s1 To the effect that an Indian tribe is not an agency of the Federal 
Government in such a sense as to subject tribal officers to penalties for 
embezzlement by federal officers, see Memo. Sol. I. D., March 9, 1935 
(Klamath). 

To the effect that constitutional restrictions upon federal power do not 
limit tribal powers, see Talton v. Mayes, 163 U. S. 376 (1896), and see 
Chapter 7, sec. 1. 

On the distinction hetwe~n tribal employees and federal employees, see 
Op. Sol. I. D., December 9, 1932 (teachers in Choctaw-Chickasaw 
schools, after Curtis Act of June 28, 1898, 30 Stat. 495, held not federal 
{'mployees althoug-h under federal supervision). And see Memo. Sol. 
I. D., Oct. 20, 1936 (Menominee) ; 27 Op. A. G. 139 (holding Menominee 
Mills employees not subject to federal employee 8-hour legislation) ; Op. 
Comp. Gen. A-51847, Nov. 16, 1933 (same employees held not subject to 
Economy Act reducing federal salaries). 

82 See Chapter 13, sec. 1A and 2. 
ss It is an established principle of international law that a nation 

is responsible for wrongs done by its citizens to the citizens 
of a friendly power. Ordinarily this responsibility is dis
charged by a government rendering to a resident alien the same 
protection which it affords to its own citizens and bringing the 
perpetrators to trial and punishment. This responsibility of 
n nation for the acts of its individual members is so well estab
lished and regulated by international law that it falls little short 
of being a natural right. 

In like manner, though in a varyillg degree, the Government 
of the United States bas always held an Indian tribe in amity 
to a like responsibility. The maintenance of peace on the one 
hand and the protection of its citizens on the other may be said 
to have been the two fundamental principles of the Government's 
Indian policy. The Indian tribes did not rise to the rank of 
independent nations, and the relations between them and the 
United States were peculiar. Consequently the assertion of the 
right to demand satisfaction for outrages committed upon prop
erty was generally made by statutes and not by treaties. These 
statutory declarations began in 1796 (1 Stat. L., 469) and con
tinued until 1874 (Revised Stat., Sec. 2156). Between these 
there came the very important and elaborate statute of 30th June, 

bility of an Indian tribe from the international law standpoint 
is, from the domestic law standpoint, no more than a proper 
consideration explaining certain treaty provisions and statutes. 
Where no treaties or statutes impose liability upon a tribe for · 
acts of individual members, the courts will not do so. 

In Turner v. United States,M the leading case on this point, 

1831,. (4 Stat. L. 731, Sec. 17), which codified our Indian policy, 
and which, with some modifications in 1859 (11 Stat. L. 401) 
and 1872 (17 Stat. L. 190), was reenacted in the Revised 
Statutes, and thus continued until the present day, or at least 
until the Indian Depredation Act of 1891. These statutes may 
not be binding upon the Indians in one sense, when the Indiam; 
are considered as treaty-making powers; but they are never
theless declarations of the intention of the United States to hold 
the Indian tribes to a national or quasi intemational responsi
bility, and they indicate and define the extent or limits of this 
national or tribal liability as the Unitert States understand it 
to exist. In the courts of the United States that effect must 
be given to the statutes. They must be regarded as an authori
tative declaration of the quasi international law applicable ttl 
dependent Indian nations; that is to say, they must be regarded 
as correctly defining and laying down the limitations of tribal 
responsibility. · 

From 1796 until 1867 this declaration of the United States, 
that "satisfaction" must be made by a tribe for the unlawful 
depredations of its members, was thus proclaimed generally 
through their statutes. In 1867 the Government first intro
duced into an Indian treaty a provision looking toward the 
surrender of the wrongdoers as the tribal "satisfaction" which 
might be made for wrongs inflicted by its members in the stead 
of money indemnification. The act of 1834 had said and in 1867 
continued to say: 

a .And· be it further enacted, That if any Indian or Indians 
belonging to any tribe in amity with the United States shall. 
within the Indian country, take or destroy the property of 
any person lawfully within such country, or shall pass from 
the Indian country into any State or Territory inhabited 
by citizens of the United States, and there take. steal, or 
destroy any horse, horses, or other property belonging to 
any citizen or inhabitant of the United States. such citizen 
or inhabitant, his representative, attorney, or agent may 
make application to the proper superintendent, agent or 
subagent, who, upon being fumisbed with the necessary 
documents and proofs, sball, under the direction of the 
President, make application to the nation or tribe to which 
said Indian or Indians shall belong for satisfaction ; and 
if such nation or tribe shall neglect or refuse to make satis
faction in a reasonable time, not exceeding twelve months 
it shall be the duty of such superintendent ngent, or sub: 
agent to make return of his doings to the Commissioner of 
Indian Affairs that such further steps may be taken as 
shall be proper, in the opinion of the President, to obtain 
satisfaction for the injury; and, in the meantime, in respect 
to the property so taken, stolen, or destroyed, the United 
States guarantee to the party so injured an eventual indemni
fication." (Sec. 17.) 

The treaty 21st October, 1867, with the Kiowas and Comanches 
(15 Stat. L. 581) then introduced into our Indian policy a 
new element, thus declared : 

"If bad men among the Indians shall commit a wrong 
or depredation upon the person or property of a11_yone, white, 
black, or Indians, subiect to the authority of the United States 
and at peace therewith, the tribes herein named solemnly 
agree that they will, on proof made to their agent and 
notice by him, deliver up the wrongdoer to the United States. 
to be tried and punished according to its laws, and in case 
they wilfully refuse so to do, the person injured shall be 
reimbursed for his loss from the annuities or other moneys 
due or to become due to them under this or other treaties 
made with the United States. And the President on ad
vising with the Commissioner of Indian Affairs, shall pre
scribe such rules and regulations for ascertaining damag.,s 
under the provisions of this article as, in his judgment, 
may be proper ; but no such damages shall be adjusted and 
paid until thoroughly examined and passed upon by the 
Com~issioner of Indian Aff~h::s nnd the Secretary of the 
Inter10r; and no one sustammg loss, while violating or 
because of his violating. the provisions of this treaty or 
the laws of the United States, shall be reimbursed therefor." 
(Art. 1.) 
• • • • • 

The making of the treaties was apparently the institution of 
a new Indian policy-a policy which would induce the tribes 
to give up their offenders instead of paying for their offense~ 
by a communal tax upon their annuities-a policy which would 
tend to weed out the worst criminals among the Indians awl 
stamp in their estimation depredations as crimes. But the 
policy instituted by the treaties never was Instituted in fact. 
The provision of the first article remained a dead letter. The 
President never ''prescribed rulPs and regulations for ascer
taining damages;" the United States never notified an Indian 
tribe to deliver up a wrongdoer ; no tribe ever willfully refused 
so to do, or was offered an opportunity to refuse; no person. 
by virtue of any one of these nine treaties ever became entitled 
to "be reimbursed for his loss from the annuities or other moneys 
dne or to become due" to any one of these treaty-making tribes. 

(Brown v. United States, 32 C. Cis. 432, 433-436 (1897).) 
84 248 U.S. 354 (1919), aff'g. 51 C. Cis. 125 (1916). 
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the plaintiffs were white men, who, by procedures of questionable 
legality, had secured a lease to approximately 400 square miles 
of Creek tribal land. When they proceeded to fence the land, 
the tribal treasurer and many other Indians of the vicinity rose 
in protest and destroyed 60 miles of fence, which was as much 
as the plaintiffs had built. Congress thereafter enacted a 
statute authorizing the Court of Claims to hear the plaintllfs' 
claim against the Creek Nation. The Court of Claims finally 
dismissed the plaintiffs' suit, declaring: 

Plaintiff's petition avers that the damage was inflicted 
by "a mob of Indians of the Creek or Muskogee Nation or 
Tribe"; and if that be true the CTeek Nation is not to be 
held responsible for the mob's action. It can be said of 
the Creek Nation, as was said of the Cherokee Nation, 
that it has "many of the rights and privileges of an 
independent people. They have their own constitution 
and laws and power to administer their internal affairs. 
They are recognized as a distinct political community, 
and treaties have been made with them in that capacity." 
Delaware Indian~ v. Cherokee Nation, 193 U. S. 127, 144. 
They are not sovereign to the extent that the federal or 
state governments are sovereign, but this suit is predi
cated upon the assumption that their laws are valid 
enactments, and it recognizes the separate existence of 
the Creek Nation. When, therefore, the effort is made 
to hold them responsible as a nation for the illegal action 
of a mob we must apply the rule of law applicable to 
established governments under similar conditions. It is 
a familiar rule that in the absence of a statute declaring 
a liability therefor neither the sovereign nor the govern
mental subdivisions, such as counties or municipalities, 
are responsible to the party injured in his person or 
estate by mob violence. 55 (Pp. 152~153.) 

The decision of the Court of Claims, affirmed by the Supreme 
Court, clearly establishes that an Indian tribe is not a mere 
collection of individuals, and that the action of a mob, even 
though it should include all the members of a municipality, is 
not the action of the municipality. 

sr. Citing: L ouisiana v. Mayor, 109 U. S. 285, 291 (1883) ; Hart v. 
Bridgeport, 11 Fed. Cas. No. 1649 (C. C. Conn. 1876) ; Giantortone v. 
New Orleans, 61 Fed. 64 (C. C. E. D. La. 1894); City v. Abbagnato, 
62 Fed. 240 (C. C. A. 5, 1894) ; Murdock Grate Co. v. Commonwealth, 
152 Mass. 28, 31, 24 N. E. 854 (1890). 

Under the Act of March 3, 1885,88 the Secretary of the Interior 
was authorized to pass on claims for depredations where the tribe 
concerned had, by treaty, assumed collective responsibility for 
the acts of its members. This statute was narrowly construed. 
The Court of Claims held that in order to bring a case within the 
terms of the statute it had to be shown that the tribe had 
expressly undertaken to make compensation for injuries com
mitted by individual members. 

While Congress has the undoubted right to provide 
that an obligation to pay may arise from an act of Con
gress, the policy of the Government has confined the 
responsibility of the Indian and the consequent power of 
the Secretary to the obligation arising from treaties in 
which there is an express undertaking on the part of the 
Indians to pay for depredations.87 (P. 22.) 

As was said· by the Court of Claims, with respect to a depredation 
suit brought against an Indian tribe under the statute: 

* * * the Indian defendants were not liable, for 
they were a tribe, a quasi body politic, and the tres
passers were individuals. There was no natural right 
* * * except that of pursuing and proceeding against 
the depredators individually. They were the only wrong
doers known to the common law-to any law. As against 
both of the defendants in this suit, the Government and 
the Cheyenne tribe, the only semblance of liability that 
existed, or exists, is that which has been expressly declared 
and created by treaties and statutes.88 (P. 479.) 

We have already noted that a later act imposed upon Indian 
tribes a liability for depredations which was statutory and not 
based upon treaty provisions. While the power of Congress thus 
to impose a corporate liability for individual wrongs is unques
tioned, it remains true that clear and unambiguous language 
must be used to show such an intention.89 

sG 23 Stat. 362, 376. 
87 Crow v. United States and Arapahoe and Kiowa Ind'ians, 32 C. Cls. 16 

(1896). Accord: Mares, Adm'r. v. United States and J·icarilla Apache 
Indians, 29 C. Cls. 197 (1894). 

88 Labadie, Adm'r. v. U1vited States and Cheyenne Indians, 33 C. Cis. 476 
(1898). 

89 See fn. 85, supra. 

SECTION 4. CORPORATE CAPACITY 

Whether an Indian tribe, in the absence of some act of incor
poration, is to be regarded as a corporate body is an interesting 
question. The answer to it must depend, in part, upon one's defi
nition of the term "corporation." In the narrow sense in which 
the term is frequently used, a corporation is something chartered 
by a government, and in this sense only those Indian tribes which 
have been chartered by some government, e. g., the Pueblos of 
New Mexico incorporated by territorial legislation,00 and the 
tribes incorporated under section 17 of the Act of June 18, 19M,91 

are to be considered corporations. 
Tlie term "corporation," however, is frequently used in a 

broader sense,92 as when it is stated, for instance, that the City 
of London, or the United States, is a body corporate, even though 
a charter of incorporation cannot be discovered. The term "cor
poration," in this sense, might be defined as designating a group 
of individuals to which the law ascribes legal personality, i. e., 
the complex of rights, privileges, powers, and immunities enjoyed 
by natural persons generally. This definition is not precise, 
because the rights, privileges, powers, and immunities of different 
classes of natural persons vary, and various organized groups 

oo Laws of New Mexico, 1851-52, pp. 176, 418; sf:'e Chapter 20, sec. 2. 
D1 48 Stat. 984, 988, 25 U. S. C. 477. 
n See Stevens on Corporations (1938), c. 1. 

may enjoy the status of individuals in some respects and not in 
others. The definition does, however, establish a direction and a 
method of analysis, and enables us to say that for certain pur
poses a group has corporate status. 

In this sense, we may saN" that Indian tribes have been assigned 
corporate status for many different purposes.93 Among these 
purposes are the right to sue, the capacity of being sued, the capa
city to hold and exercise property rights not vested in any of the 
members of the tribe, the power to execute contracts that bind 
the tribe even when in the course of time its entire membership 
has changed, and the separation of tribal liability from the 
liability of tribal members. 

Various general statutes an Indian depredations, for instance, 
have authorized suits by injured citizens of the United States 
against Indian tribes whose members had committed such depre-

93 In Farrn£rs' Loan and Trust Co. v. Pierson, 130 Misc. 110, 119, 222 
N.Y. S. 532 (1927), Justice Bijur of the New York Supreme Court wrote 
that "a corporation is more nearly a method than a thing, and that the 
law in dealing with a corporation has no need of defining it as a person 
or an entity, or even as an embodiment of functions, rights and duties, 
but may treat it as a name for a useful and usual collection of jural rela
tions, each one of which must in every instance be ascertained, analyzed 
and assigned to its appropriate pJace according to the circumstances of 
the particular case, having due regard to the purposes to be achieved." 
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dations.94 None of these statutes imposes individual liability upon 
the members of the tribe ; the liability imposed is purely tribal. 
It is, in the sense above defined, corporate, and has been so 
described by the Court of Claims.96 The extent to which Indian 
tribes have been subjected to suit under these and similar 
statutes is elsewhere noted.96 

The distinction between property rights of a tribe and rights 
of individual members is elsewhere analyzed in some detail,97 

and for the present it is pertinent only to cite examples of this 
corporate attribute of the Indian tribes. 

In the case of Fleming V· McCurtain 98 the Supreme Court, 
per Holmes, J., referred to "the corporate existence of the nation 
as such," in con~?truing a treaty provision granting a tract to the 
Choctaw Nation "in fee simple to them and their descendants to 
inure to them while they shall exist as a nation and live on it," 
and emphasized the distinction between the nation and its mem
bers, in reaching the conclusion that title to the tract rested 
with the former and that no trust was imposed in favor of the 
latter. The same distinction is confirmed in the case of Gritts v. 
Fisher, 99 holding that the particular members alive when the 
distribution of tribal property was ordered did not obtain any 
T"ested right which would preclude the legislature of the tribe 
and Congress from later decreeing that a new list of tribal 
members should participate in the property.100 

Another example of the distinction between tribal and in
dividual property rights is found in claims cases which seek to 
distinguish between the claims of the tribe and the claims of 
individual members/01 holding that damages to members, through 
denial of education promised in treaty, are not damages to a 
tribe, except in a sense too remote to serve as a basis of recovery. 

Further examples of the distinction between corporate lia
bility and individual liability are found in the cases of Parks v. 
Ross 102 and Turner v. United States/0

a the former case holding 
that an officer of a tribe was not personally responsible for the 
debts of the tribe; the latter case holding that the tribe itself 
was not liable at common law for torts committed by its 
members.1

"' 

The distinction between tribe and members is emphasized in 
United States v. Cherokee N ation/0~ in holding that where Con
gress allows a tribe to bring suit not on its own behalf but on 
behalf of a designated class of individuals, some of them non
members, and excluding from the class certain members, the 
beneficial interest in a judgment rests in the class and not in the 
tribe. 

The practical significance of the corporate concept lies in the 
form of analogical argument that proceeds from the .tact that a 
tribe is treated as ·a corporation for some purposes to the con
clusion that it may be so treated for o'ther purposes.106 

94 Act of March 3, 1885, 23 Stat. 362, 376 ; Act of March 3, 1891, 26 
Stat. 851. See sees. 1, 3, supra. . 

9~ Graham v. United State$ and Siouw Tribe, 30 C. Cls. 318, 331-338 
(1895). 

96 See sec. 5, infra. 
87 See Chapters 9 and 15. 
98 215 u. s. 56, 61 (1909). 
eo 224 u. s. 640 (1912). 
100 And see analysis of status of Seminole lands in terms of "corporate 

capacity," in 26 Op. A . G. 340 (1907). 
101 See, for example, Siou0 Tribe of Indians v. United States, 84 C. Cis. 

16 (1936), cert. den. 302 U. S. 740. 
10211 How. 362 (1850). 
101 248 U. S. 354 (1919), atr'g. 51 C. Cis. 125 (1916). See sec, 3, supra. 
1
"' Characteristic of holdings on tribal "entity" is the decision in Grow 

Nation v. United States, 81 C. Cis. 238 (1935), to the effect that a treaty or 
agreement with an Indian nation or tribe is binding upon all the bands 
and divisions thereof. 

105 202 u. s. 101 (1906). 
1oe See, for example, the opinion of the Supreme Court tn L<Jne T. 

Pueblo of Santa Rosa, 249 U. S. 110 (1919), discussed in Chapter 20, sec. 

Recognizing that the corporate existence and corporate powers 
of Indian tribes are at least subject to considerable uncertain
ties, Congress m·ay enact special or general legislation providing 
for the issuance of charters of incorporation upon application by 
the Indian tribes. The constitutional power of Congress to 
incorporate an Indian tribe is clear.107 The only general legisla
tion on this subject is found in section 17 of the Act of June 18, 
1934/08 which provides for the establishment of tribal corporate 
status in the following language: 

'lne Secretary of the Interior may, upon petition by at 
least one-third of the adult Indians, issue a charter of 
incorporation to such tribe: P'rovided, That such charter 
shall not become operative until ratified at a special elec
tion by a majority vote of the adult Indians living on the 
reservation. Such charter may convey to the incorpo
rated tribe the power to purchase, take by gift, or bequest, 
or otherwise, own, hold, manage, operate, and dispose of 
property of every description, real and personal, including 
the power to purchase restricted Indian lands and to issue 
in exchange therefor interests in corporate property, and 
such further powers as may be incidental to the conduct 
of corporate business, not inconsistent with law, but no 
authority shall be granted to sell, mortgage, or lease for a 
period exceeding ten years any of the land included in the 
limits of the reservation. Any charter so issued shall 
not be revoked or surrendered except by Act of Congress. 

Various special acts establish procedures for acquiring cor
porate status applicable to designated tribes or areas. 

Section 1 of the Act of May 1, 1936/00 extending the foregoing 
section to Alaska, contains the following proviso : 

* * * That groups of Indians in Alaska not heretofore 
recognized as bands or tribes, but having a corum'on bond 
of occupation, or association, or residence within a well
defined neighborhood, community, or rural district, may 
organize to adopt constitutions and bylaws and to receive 
charters of incorporation and Federal loans under sec
tions 16, 17, and 10 of the Act of June 18, 1934 (48 Stat. 
984). 

Section 3 of the Oklahoma Indian Welfare Act of June 26, 
1936,110 provides : · 

Any recognized tribe or band of Indians residing in Okla
homa shall have the right to organize for its common wel
fare and to adopt a constitn tion and bylaws, under such 
rules and regulations as the Secretary of the Interior may 
prescribe. The Secretary of the Interior may issue to any 
such organized group a charter of incorporation, which 
shall become operative when ratified by a majority vote 
of the adult members of the organization voting: Pro
vided, however, That such election shall be void unless the 
total vote cast be at least 30 per centum of those entitled 
to vote. Suc.h charter may convey to the incorporated 
group, in addition to any powers which m'ay properly be 
vested in a body corporate under the laws of the State of 
Oklahoma, the right to participate in the revolving credit 
fund and to enjoy any other rights or privileges secured 
to an organized Indian tribe under the Act of June 18, 
1934 ( 48 Stat. 984) : Provided, That the corporate funds 
of any such chartered group may be deposited in any 
national bank within the State of Oklahoma or otherwise 
invested, utilized, or disbursed in accordance with the 
terms of the corporate charter. 

Where the corporate status of an Indian tribe is established, 
it will ordinarily be held to be within the scope of federal 
legislation extending certain benefits to corporations. Thus it 
has been administratively determined 111 that the Pueblos of 

9. And cf. G. F. Canfield, Legal Position of the Indian (1881), 15 Am. L. 
Rev. 21, 33. 

107 See Memo. Acting Sol. I. I)., May 15, 1934, citing McOulloch v. 
Maryland, 4 Wheat. 316 (1819) ; Luwton v. North Rwer Bridge Oo., 153 
U. S. 525 (1894) ; Pacitto Railroad Removal Oaaea, 115 U. S. 2 (1885). 

1os 48 Stat. 984, 988 ; 25 U. S. C. 477. 
1oo 49 Stat. 1250, 48 u. S. C. 362. 
uo 49 Stat. 1967, 25 U. S. C. 503. 
111 Op. Sol. I. D., M.28869, February 13, 1937, 56 I. D. 79. 
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New Me~ico are entitled to receive grazing privileges under the 
Taylor Grazing Act, under the clause in section 3 of that act 111a 

conferring such rights upon "corporations authorized to conduct 
business under the laws of the State." The principle involved 
would appear to be equally applicable to any Indian tribe which 
has a recognized corporate status, either under the Act of June 
18, 1934, or otherwise.112 

Where a tribe is incorporated under the Act of June 18, 1934,118 

or similar legislation, the question may be raised, "How far does 
the incorporated tribe remain possessed of the rights and 
subject to the obligations vested in it prior to the issuance of 
its corporate charter?" 

That an incorporated Indian tribe is not responsible for 
debts contracted by individual members, jointly or severally, 
prior to incorporation was the holding of the Massachusetts 
Supreme Judicial Court in Mayhew v. Gay Head,114 where the 
court declared, per Bigelow, 0. J.: 

The claim which the plaintiff seeks to enfo.rce is for a 
debt alleged to have been incurred by various persons 
belonging to the Gay Head tribe of Indians, now included 
within the district of Gay Head, for goods sold and de
livered prior to the incorporation of said district by St. 
1862, c. 184. The obvious and decisive objection to the 
enforcement of this claim is, that it is not due and owing 
from the "body politic and corporate" which that act 
creates. No contract, either express or implied, exists 
by force of which the corporate body can be held liable. 
There is no rule or principle of the common law by 

1ua Act of June 28, 1934, 48 Stat. 1269, 1270, 43 U. S. S. 315b. 
112 Sec. 17, 48 Stat. 984, 988, 25 U. S. C. 477. 
118 48 Stat. 984, 25 U. S. C. 461, et seq. 
1.u 95 Mass. 129 (1866). The statute of incorporation was Mass. 

St. 1862, c. 184. 

virtue of which the creation of a municipal corporation 
can be held to convert the debts previously due, either 
jointly or ~everally, from the persons who become mem
bers of the new municipality, into corporate liabilities. 
In the absence of any express legislative enactment, the 
corporation cannot be said to be the successors of or 
in privity with its members, so as to be responsible for 
their previously existing liabilities. There is no legal 
identity between a corporation and the individuals who 
compose it. The corporate body is a distinct legal entity, 
and can be held liable only by showing some breach of 
corporate duty or contract. * * * (Pp. 134-135.) 

While the distinction here specified between obligations of 
members and corporate obligations would probably be followed 
today, it does not follow that an obligation of the tribe as such 
would be dissolved by incorporation. In fact, the incorporation 
provisions of the Act of June 18, 1934, have been consistently in
terpreted by the administrative authorities of the Federal Gov
ernment and by the tribes themselves as modifying only the struc
ture of the tribe and not relieving it of any tribal obligations or 
depriving it of any tribal property. A customary provision of 
a tribal charter declares : 11~ 

7. No property rights of the Northern Cheyenne Tribe, 
as heretofore constituted, shall be in any way impaired 
by anything contained in this charter, and the tribal 
ownership of unallotted lands, whether or not assigned 
to the use of any particular individuals, is hereby ex
pressly recognized. The individually owned property of 
members of the Tribe shall not be subject to any corporate 
debts or liabilities, without such owners' consent. Any 
existing lawful debts of the Tribe shall continue in force, 
except as such debts may be satisfied or cancelled pursuant 
to law. 

116 Corporate Charter of the Northern Cheyenne Tribe of the Tonaue 
River Reservation, ratified November 7, 1936. 

SECTION 5. CONTRACTUAL CAPACITY 

That an Indian tribe has legal capacity to enter into binding 
contracts is clearly established.116 Except where federal or tribal 
law otherwise provides, such contracts are subject to the same 
rules of contract law that are applied to contracts of non-Indians. 

Thus it is held that contractual relations between a tribe and 
the United States may confer vested rights upon tribal members, 
which rights are not subject to invasion by Congress or the 
states.111 Likewise, it has been held that a convention or treaty 
between the Colony of New Jersey and the Delaware Tribe is a 
contract, constitutionally protected against impairment by the 
legislature of the State of New Jersey.118 

In accordance with the usual rule, a tribe is not bound by a 
contract which is not made by a proper representative or agent 
of the tribe,119 although a tribe, like any other party, may be 
estopped from denying the authority of its agent by accepting the 
benefit of services for which he has contracted.120 Again follow
ing the usual rule of contract law, the Supreme Court has held 
that a tribal representative is not personally liable on a con
tract signed in the name of the principal, or reasonably to be 

:ne The argument noted in United States v. Boyd, 83 Fed. 547 (C. C. A. 
4, 1897), "That as said Indians are the wards of the nation, an con
tracts made by them are void, unless they are approved by the proper 
officials of tbe government", is not supported by any statutes or judicial 
holdings. As to contracts involving tribal property, see Chapter 15, 
sec. 24. 

:n7 Ohoate ":· Trapp, 224 U. S. 665 (1912) ; Board of Oom1nissioners of 
Tulsa Oounty v. United States, 94 F. 2d, 450 (C. C. A. 10, 1938), affg. 19 
F. Supp. 635 (D. C. N.D. Okla. 1937). 

m New Jersey v. Wilson, 7 Cranch 164 (1812). 
119 Pueblo of Santa Rosa v. Fall, 273 U. S. 315 (1927), revg. 12 F. 2d 

332 (App. D. C. 1926), discussed in Chapter 20, sec. 5. 
120 Rollins and PreBbrey v. Unitecl States, 23 C. Cis. 106 (1888). 

construed as executed on behalf of such principal. This rule 
was laid down in Parks v. Ross,121 a case arising out of the forced 
migration of Cherokee Indians, in 1838 and 1839, from Georgia to 
what is now Oklahoma. John Ross, the Principal Chief of the 
Cherokee Nation, was authorized to contract for the hire of 
wagons to transport the Cherokee Indians and as much of their 
belongings as they had managed to save from the whites who 
had overrun their lands. One of the wagon owners who entered 
into such a contPact later brought suit against John Ross to 
recover extra compensation to which he deemed himself entitled. 
The Supreme Court held that there was no basis for a claim 
against Principal Chief Ross, since he had entered into the con
tract on behalf of the tribe. The Court declared, per Grier, J.: 

Now, it is an established rule of law, that an agent 
who contracts in the name of his principal is not liable 
to a suit on such contract; much less a public officer, acting 
for his government. As regards him the rule is, that he 
is not responsible on any contract he may make in that 
capacity; and wherever his contract or engagement is 
connected with a subject fairly within the scope of his 
authority, it shall be intended to have been made officially, 
and in his public character, unless the contrary appears by 
satisfactory evidence of an absolute and unqualified 
engagement to be personally liable. 

The Cherokees are in many respects a foreign and in
dependent nation. They are governed by their own laws 
and officers, chosen by themselves. And though in a state 
of pupilage, and under the guardianship of the United 
States, this government has delegated no power to the 
courts of this District to arrest the public representatives 
or agents of Indian nations, who may be casually within 
their local jurisdiction, and compel them to pay the debts 

mn How. 362 (1850). 
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of their nation, either to an individual of their own nation, 
or a citizen of the United States. (P. 374.) 

The usual rules of contract law relating to ·the interpretation 
of contracts, the validity of releases, the statute of frauds, and 
various other matters have been affirmed in a considerable num
ber of cases involving Indian tribes.122 Congress, however, may, 
and frequently does, modify the usual rules of contract law with 
respect to particular tribal agreements. Thus, for example, oral 
agreements may be given legal effect, by congressional legisla
tion, in a case where such agreements would otherwise be deemed 
invalid. In the case of Iowa Tribe of Indians v. United States 123 

the Court of Claims noted that while ordinarily the terms of a 
transfer of land must be spelled out within the four corners of 
a written instrument, where Congress, in view of the disparity 
of intelligence and bargaining power involved in an agreement 
between an Indian tribe and the Federal Government, had ex
pressly authorized the court to pass upon "stipulations or agree
ments, whether written or oral," 124 the Court was bound to give 
legal weight to oral assurances and explanations given to the 
Indians upon the execution of an agreement for land cession. 

Where Congress has fixed the consideration for a tribal agree
ment releasing claims, the courts will not assume to reconsider 
the adequacy of the amount so fixed.125 The courts have likewise 
refused to review the propriety of congressional legislation which 
in effect nullifies an assignment of proceeds of a judgment made 
b;y an Indian tribe to an attorney.u8 

Certain special applications of general rules of contract law 
may be noted in the Indian cases. The usual rule that where 
disparity of bargaining power is found the contract will be inter
preted in favor of the weaker party has particular application 
to agreements made between an Indian tribe and the United 
States.127 This rule, however, has no application to contracts 
or agreements made between two Indian tribes.128 The ques
tion of the effective date of an agreement between the United 
States and an Indian tribe arose in the case of Beam v. United 
States and Siou(IJ Indians.129 It was held that such agreements 
become effective only upon ratification by Congress, and that such 
ratification does not relate back to the date of the agreement so 
as to legalize acts which amounted to trespass if the agreement 
(for land cession) was not in effect. 

There are few, if any, cases which give careful consideration 
to the question of what law is applicable to a contract made 
between an Indian tribe and third parties. In most cases the 
ordinary rules of the common law with respect to the execution 
and interpretation of contracts have been applied, by common 
consent of the parties. That tribal law is applicable to a con
tract by which one· tribe was incorporated into another was the 
holding in the case of Delaware Indians v. Cherokee Nation/30 

in which the court declared : 
'l'he common law did not prevail in the Cherokee coun
try * * *· The agreement must be construed with 

122 Klamath and Moadoo Tribes v. United States, 296 U. S. 244 (1935), 
aff'g 81 C. Cls. 79 (1935); Kirby v. United States, 260 U. S. 423 (1922), 
aff'g 273 Fed. 391 (C. C. A. 9, 1921) ; SiOUID Tribe of Indians- V. United 
States, 84 C. Cis. 16 (1936), cert. den. 302 U. S. 740; Green v. Meno
minee Tribe of Indians, 46 C. Cis. 68 (1911), aff'd 233 U. S. 558 (1914) ; 
Peel v. Choctaw Nation and United States, 45 C. Cis. 1514 £1910). 

123 68 C. Cis. 585 ( 1929) . 
u' Act of April 28, 1920, 41 Stat. 585, amended Joint Resolution of 

January 11, 1929, 45 Stat, 1073 (Iowa). . 
12~ Klamath Indians v. United States, 296 U. S. 244 (1935). 
126 Kendall v. United States, 1 C. Cis. 261 (1865), aff'd 7 Wall. 113 

(1868). 
127 Iowa Tribe of Indians v. United States, 68 C. Cis. 585 (1929). 
128 See Delaware Indians v. Cherokee Nation, 38 C. Cis. 234, 249-250 

(1903), aff'd 193 U. S. 127 (1904) ; Choctaw Nation v. United States 
and Chickasaw Nation, 83 C. Cis. 140 (1936), cert. den. 287 U. S. 643. 

tllll 43 C. Cis. 61 (1907). 
130 38 c. Cis. 234 (1903). 

reference to the constitution and laws of the Cherokee 
Nation. (P. 253.) · 

It is by no means clear, however, that this rule would apply 
to an agreement between a tribe and the United States. 

The question of whether the state law of contract applies to 
a contract made by the United States, on behalf of an Indian 
tribe, with a third party was expressly left open in the case 
of Kirby v. United States/;n in which the Supreme Court said: 

Whether the state statute [on penalties and liquidated 
damages] could affect a contract made by the United 
States on behalf of Indian wards need not be considered. 
(P. 427.) 

General doctrines of conflict of laws would justify the appli
cation of the law of the forum where the tribal law that is 
applicable is not shown. As was said by Caldwell, J., in Davison 
v. Gibson.: 132 

It is very well settled that it will not be presumed that 
the English common law is in force in any state not set
tled by English colonists, (Whitford v. Railroad Oo., 
23 N. Y. 465; Savage v. O'Neil, 44 N. Y. 298; Flato v. 
J!ulhall, 72 1\fo. 522; Marsters v. Lash, 61 Cal. 622), and 
It has been expressly decided that it will not be presumed 
to be in force in the Creek nation (Du Va,l v. Marshall, 
30 Ark. 230), or in the Indian Territory, (Pyeatt v. 
Powell, 2 C. C. A. 367, 51 Fed. Rep. 551). * * * 

If, therefore, the court had no. means of ascertaining 
what the law or custom of the Creek nation was on this 
question it should have applied the law of the forum. 

The interpretation of attorneys' contracts in connection with 
claims against the United States has been a source of consider
able litigation.138 No principles peculiar to Indian law ·appear 
to be involved in these cases. 

The foregoing discussion of the validity and interpretation of 
contracts made by an Indian tribe assumes that the contract 
in question is not one forbidden by federal law. It must be 
recognized, however, that the Federal Government has seriously 
curtailed the contractual powers of an Indian tribe. Those re
strictions which relate particularly to the disposition of real 
property will be considered in a subsequent chapter dealing with 
tribal property. A broader restriction upon the scope of tribal 
contracts was imposed by the Act of March 3, 1871,1;u as amended 
by the Act of May 21, 1872.18~ These provisions were embodieu 
in the Revised Statutes as sections 2103 to 2106, and are now 
embodied in title 25 of the United States Code as sections 81 
to 84. Section 81 contains this important provision : 

No agreement shall be made by any person with any 
tribe of Indians, or individual Indians not citizens of the 
United States, for the payment or delivery of any money 
or other thing of value, in present or in prospective, or 
for the granting or procuring any privilege to him, or 
any other person in consideration of services for said 
Indians relative to their lands, or to any claims growing 
out of, or in reference to, annuities, installments, or other 
moneys, claims, demands, or thing, under laws or treaties 
with the United States, or official acts of any officers· 
thereof, or in any way connected with or due froin the 
United States, unless such contract or agreement be 
executed and approved as follows: 

The section then lists six distinct requirements as to form and 
manner of execution, the most important of which is the re-

1 81 260 U. S. 423 (1922), aff'g 273 Fed. 391 (C. C. A. 9, 1921). 
lll256 Fed. 443 (C. C. A. 8, 1893). 
133 Garland's Heirs v. Choctaw Nation., 256 U. S. 439 (1921), s. c. 

272 U. S. 728 (1927) ; Eastern Cherokees v. United States, 225 U. S. 572 
(1912) ; Owen v. _Dudley, 217 U. S. 488 (1910) ; Gilfillan v. McKee, 
159 U. S. 303 (1895) ; In re Sanborn, 148 U. S. 222 (1893) ; And see: 
Contract with the Osage Nation of Indians, 17 Op. A. G. 445 (1882) ; 
ct. Gordon v. Gwydir, 34 App. D. C. 508 (1910); United States v. 
Crawford, 47 Fed. 561 (C. C. W. D. Ark. 1891) ; Flastern 'Oherokeea v. 
United States, 225 U. S. 572 (1912). 

1u 16 Stat. 544, 570. 
lll 17 Stat. 136. 
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quirement that such an agreement must "be executed before 
a judge of a court of record, and bear the approval of the 
Secretary of the Interior and the Commissioner of Indian Affairs 
indorsed upon it." 

The section further provides that, "all contracts or agree
ments made in violation of this section shall be null and void 
* * *" and establishes a special procedure for suit to recover 
moneys improperly paid out by or on behalf of an Indian tribe 
under a prohibited contract. 

Section 82 provides for departmental supervision of payments 
made "to any agent or attorney" under such contract or agree
ment. Section 83 provides for the prosecution of persons receiv
ing money contrary to the provisions of sections 81 and 82, and 
proddes that any district attorney who fails to prosecute such 
a case upon application shall be removed from office and that 
any person in the employ of the United States who shall assist 
in the making of such a contract shall be "dismissed from the 
service of the United States, and be forever disqualified from 
holding any office of profit or trust under the same." 

Section 84 provides that no assignment of any contract em
braced by section 81 shall be valid unless approved by the Com
missioner of Indian Affairs and the Secretary of the Interior. 

A specific modification of the foregoing statutory provisions 
was made by the Act of June 26, 1936,136 which applied only to 
contracts made and approved prior to that date and declared 
that as to such contracts the requirement of the original statute 
that the contract "have a fixed limited time to run, which shall be 
distinctly stated" and that the contract shall fix "the amount or 
rate per centum of the fee" should be considered satisfied by 
attorneys' contracts "for the prosecution of claims against the 
United States, which provide that such contracts or agreements 
shall run for a period of years therein specified, and as long 
thereafter as may be required to complete the business thereiu 
provided for, or words of like import, or which provide that com
pensation for services rendered shall be on a quantum-meruit 
basis not to exceed a specified percentage * * *." 

· In the case of M cMnrray v. Choctaw N at'ion,137 the Court of 
Claims declared : 

Section 2103, Revised Statutes, is a most stringent and 
protective enactment. The section points out in precise 
terms the method of contracting with Indian tribes 
* * *. If this method is not followed, any proceeding 
contrary thereto is absolutely void. Any money paid upon 
contracts not executed according to its terms and approved 
by the Secretary of the Interior and Commissioner of 
Indian Affairs may be recovered back by the Indians. 
(P. 495.) 

The scope of the prohibitions imposed by the statutes in ques
tion was given careful consideration in two important Supreme 
Court ca~es. In the case of Green v. Menominee Tribe 138 it was 
held that this statute rendered invalid a contract between an 
Indian tribe and a licensed trader whereby the tribe undertook 
to compensate the trader for his services in making lumber equip
ment available to individual members of the tribe. The fact that 
a representative of the Interior Department participated in the 
making of the contract and was to participate in its performance 
was held not to remove the agreement from the prohibitions of 
the statute. 

In Pueblo of Santa Rosa v. Fall 139 the prohibitory statute was 
held applicable to an alleged contract by which an attorney sought 
to prosecute certain claims on behalf of an alleged Indian pueblo 
of Arizona. 

• 136 49 Stat. 1984, 25 U. S. C. 81a. 
w 62 C. Cis. 458 (1926), cert. den. 275 U. S. 524 (1927). 
138 233 U. S. 558 (1914), aff'g 47 C. Cis. 281 (1912). 
13g 273 U. S. 315 (1927), rev'g. 12 F. 2d 332 (App. D. C. 1926). 

267785-41--20 

While the foregoing cases leaYe some doubt as to the exact· 
scope of the statute, it is at least clear that the statute applies 
only to contracts with Indians "relative to their lands, or to any 
claims" and does not apply to matters not comprised within these 
two categories. 

Some light is thrown upon the intended scope of the statute by 
the extensive report of the House Committee on Indian Affairs 
on the frauds which the statute was designed to circumvent, and 
the expected consequences of the legislation. In general the 
legislation was directed against the "godless robbery of those 
defenseless people" by attorneys and claim-agents.140 

The statutory restrictions upon tribal contracts have been modi
fied by sections 16 and 17 of the Act of June 18, 1934.141 By the 
former section each tribe adopting a constitution under this act 
became entitled to employ legal counsel, the choice of counsel and 
the fixing of fees to be subject to the approval of the Secretary 
of the Interior. The effect of this provision was thus stated in 
a memorandum of the Solicitor for the Interior Department: 142 

The Minnesota Chippewa Tribe has organized and 
adopted a constitution and bylaws pursuant to section 16 
of the Indian Reorganization Act of June 18, 1934 ( 49 Stat. 
984). That section declares, among other things, that such 
an organized tribe shall have the power "to employ legal 
counsel, the choice of counsel and fixing of fees to be sub
ject to the approval of the Secretary of the Interior." 
Your proposed letter raises the question of whether the 
provision in section 16 just quoted supersedes as to con
tracts to which section 81, Title 25, U. S. C., otherwise 
would be applicable, the specific requirements set forth in 
said section 81. Section 81 is confined to a certain class 
of contracts; that is, contracts for services relating to 
Indian lands, or to any claims growing out of or in refer
ence to annuities, installments or other moneys, claims, 
demands or thing under the laws or treaties with the 
United States, or official acts of any official thereof, or in 
any way connected with or due from the United States. 
Contracts not calling for the performance of legal services 
connected with any of the matters or things mentioned in 
section 81 obviously are controlled by section 16 of the 
Reorganization Act and may be entered into without 
regard to the requirements of section 81. 

The Minnesota Chippewa contract provides for the 
performance of legal services in relation to claims of the 
tribes against the United States Government. This is 
the sort of contract to which section 81 applies and the 
requirements of that section should be observed unless 
they are superseded by section 16 of the Rem:ganization 
Act. To the extent of any conflict or inconsistency, it is 
clear that section 16 is controlling and supersedes the 
prior law. Requirements of the prior law not directly 
inconsistent or conflicting may also be superseded as to 
the particular kind of contract to which section 16 applies 
if such was the intent of Congress. A consideration of 
the general background and purpose of the Indian Re
organization Act leaves no doubt that the purpose of the 
statutory provision in question was to increase the scope 
of responsibility and discretion afforded the tribe in its 
dealings with attorneys. Earlier drafts of legislation 
contained provisions limiting the fees that might be 
charged. After considerable discussion before the Senate 
Committee (Hearings before the Committee on Indian 
Affairs, United States Senate, 73rd Congress, 2d session. 
S. 2755 and S. 3645, part 2, pages 244-247), it was decided 
that the Secretary of the Interior should have the added 
power to approve or veto the choice of counsel. This 
discussion would have been futile and the statutory pro
vision would have been meaningless if the intention had 

toto Investigation of Indian Frauds, H. Rept. No. 98, 42nd Cong., 3d 
sess., March 3, 1873, especially pp. 4--7. 

u1 48 Stat. 984, 987-988, 25 U. S.C. 476, 477. 
1o1.2 Memo. Sol. I. D., January 23, 1937. Also see 25 C. F . R. 14.1-14.17, 

relative to the recognition of attorneys and agents to represent claimants 
of organized and unorganized tribes or individual claimants before the 
Indian Bureau and the Department .of the Interior and 15.1-15.25, relative 
to attorney contracts with Indian tribes. 
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been to make those contracts subject to the provisions 
of section 81, Title 25 of the Code. 

I am inclined to the view that insofar as contracts 
for the employment of legal counsel are concerned, Con
gress intended to empower the organized tribe to make 
such contracts, subject only to the limitations imposed 
by section 16 of the Reorganization Act. The matter 
is by no means free from difficulty, however, and it may 
be that the courts when called upon to consider the 
question, will hold that the two statutes should be treated 
as one and that the requirements of both in the absence 
of conflict or inconsistency must be observed. In this 
situation it is appreciated that attorneys may desire for 
their own protection to have the contract executed in 
conformity with the requirements of both statutes. Such 
appears to be the position of the attorneys seeking em
ployment by the Minnesota Chippewa Tribe. Such a 
position is not unreasonable and I recommend that no 
objection be raised to approval of this or any other 
contract so executed. 

Constitutions of Indian tribes adopted pursuant to the Act 
of June 18, 1934, generally contain some such provision as 
the following, in line with the statutory requirement on the 
point: 143 

ARTICLE V. POWERS OF THE CoMMUNITY CopNCIL 

SECTION 1. Enumerated powers.-The council of the Fort 
Belknap Community shall have the following powers, the 
exercise of which shall be subject to popular referendum 
as provided hereafter : 

* * * * * 
(b) To employ legal counsel for the protection and ad

vancement of the rights of the community and its mem
bers, the choice of counsel and fixing of fees to be subject 
to the approval of the Secretary of the Interior. 

Apart from contracts involving a disposition of tribal property, 
the contracts made by chartered tribes are subject to the limi
tations imposed by the corporate charter. Typical of such limit
ing provisions are the following, taken from the charter of the 
Covelo Indian Community of the Round Valley Indian Reser>a
tion, California : 144 

5. The Covelo Indian Community, subject to any restric
tions contained in the Constitution and laws of the United 
States, or in the Constitution and By-laws of the Covelo 
Indian Community, shall have the following corporate 
powers * * * · 

* * * * * 
(d) To borrow money from the Indian Credit Fnnd 

in accordance with the terms of section 10 of the Art 
of June 18, 1934 ( 48 Stat. 984), or from any other 
governmental agency, or from any member or associa
tion of members of the Covelo Indian Community, and 
to use such funds directly for productive Community 
enterprises, or to loan money thus borrowed to in
dividual members or associations of members of the 
Community: Provided, That the amount of indebted
ness to which the Covelo Indian Community may sub
ject itself, aside from loans from the Indian Credit 
Fund, shall not exceed $10,000 except with the express 
approval of the Secretary of the Interior. 

(e) To engage in any business that will further the 
f'conomic well-being of the members of the Covelo 
Indian Community or to undertake any activity of any 
nature whatever, not inconsistent with law or with 
any provisions of this Charter. 

(f) To make and perform contracts and agreements 
of every description, not inconsistent with law or with 
any provisions of this Charter, with any person. 
partnership, association, or corporation, with any 

14.3 Constitution of the Fort Belknap Indian Community, approved 
December 13, 1935. 

144 Ratified November 6, 1937. Under the terms of this charter, the 
incorporated tribe handled all sales of Indian arts and crafts work at 
the San Francisco Fair in 1939. 

municipality or any county, or with the United States 
or the State of California, including agreements with 
the State of California for the rendition of public serv
ices: Provided, That any contract involving payment 
of money by the corporation in excess of $2,000 in any 
one :fiscal year other than a contract for the use of · 
the revolving loan fund established under section 10 
of the Act of June 18, 19-34 ( 48 Stat. 984), shall be 
subject to the approval of the Secretary of the In
terior or his duly authorized representative. 

(g) To pledge or assign chattels or future Com
munity income due or to become due to the Community 
under any notes, leases, or other contracts whether or 
not such notes, leases, or contracts are in existence at 
the time, or from any source: Provided, '£hat such 
agreements of pledge or assignment except to the 
Federal Government shall not extend more than ten 
years from the date of execution and shall not cover 
more than one-half of the net Community income in 
any one year: And prov ided further, That any such 
agreement shall be subject to the approval of the 
Secretary of the Interior or his duly authorized repre
sentative. 

(h) To deposit corporate funds, from whatever 
source derived, in any national or state bank to the 
extent that such funds are insured by the Federal 
Deposit Insurance Corporation, or secured by a surety 
bond, or other security, approved by the Secretary 
of the Interior; or to deposit such funds in the Postal 
Savings Bank or with a bonded disbursing officer of 
the United States to the credit of the Covelo Indian 
Community. 

The supervisory provisions of sections 5 (d), 5 (e), 5 (f), 
5 (g), and 5 (h), above set forth, are subject to termination 
under section 6 of the corporate charter, which reads: 

6. Upon the request of the Covelo Indian Community 
Council for the termination of any supervisory powers 
reserved to the Secretary of the Interior under Sections 
5 (b) 3, 5 (c), 5 (d), 5 (f), 5 (g), 5 (h), and section 8 
of this Charter, the Secretary of the Interior, if he shall 
approve such request, shall thereupon submit the question 
of such termination to the Covelo Indian Community for 
a referendum vote. The termination shall be effective 
upon ratification by a majority vote at an election in 
which at least 30 per cent of the adult members of the 
Covelo Indian Community residing on the reservation shall 
vote. If at any time after ten years from the effective 
date of this Charter, such request shall be made and rhe 
Secretary shall disapprove such request or fail to approve 
or disapprove it within 90 days after its receipt, the ques
tion of the termination of any such supervisory power may 
then be submitted by the Secretary of the Interior or by 
the Community Council to popular referendum of the 
adult members of the Covelo Indian Community actually 
living within the reservation and if the termination is 
approved by two-thirds of the eligible voters, it shall be 
effective. 

By section 17 of the act quoted, each tribe receiving a charter 
of incorporation might be empowered thereby 

to purchase, take by gift, or bequest, or otherwise, own, 
hold, manage, operate, and dispose of property of every 
description, real and personal, * * * and such fur
ther powers as may be incidental to the conduct of corpo
rate business, not inconsistent with law, but no authority 
shall be granted to sell, mortgage. or lease for a period 
exceeding ten years any of the land included in the limits 
of the reservation. 

This provision has been construed as granting to the incorpo
rated Indian tribes very extensive powers to contract with re
spect to all matters of tribal concern, including tribal property. 
The extent to which this section legalized agreements with re
spect to tribal property which were formerly prohibited is a 
matter which must be reserved for fu.rther discussion in con
nection with our analysis of tribal property rights.1

4ll 

14~ See Chapter 15, sec. 22. 
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SECTION 6. CAPACITY TO SUE 

That Indian tribes may, under certain circumstances, sue and 
be sued is clear from the large number of such suits which are 
analyzed in this chapter and other chapters of this work. Since, 
however, nearly all such suits have been expressly authorized 
by general or special statutes, the question of whether an Indian 
tribe may sue or be sued in the absence of such express statutory 
authorization is more difficult to answer. 

providing for federal jurisdiction over controversies "between a 
state * * * and foreign states." The learned opinion of 
Chief Justice Marshall established the proposition, which has 
not since been questioned by any federal court, that an Indian 
tribe is not a foreign state within the meaning of this 
provision.165 

A. STATUTES AUTHORIZING SPITS BY TRIBES 

Statutes authorizing suits by Indian tribes include: (a) juris
dictional acts authorizing suits against the United States, and 
sometimes against other tribes, in the Court of Claims, (b) 
statutes authorizing suits against third parties to determine 
questions of ownership, and (c) statutes authorizing suits against 
third parties to determine the measure of compensation due from 
third parties for property taken. 

(a) Within the scope of this chapter it is not possible to in
clude more than a simple reference to statutes conferring juris
diction upon the Court of Claims to hear tribal claims/46 cases 
in which these claims are adjudicated,147 and statutes compromis
ing claims.148 

The language of special jurisdictional acts varies so funda
mentally from act to act that it is impossible to list any common 
principles applicable to all Indian claims cases and not appli
cable to other cases. There are certain maxims which fre
quently recur, in these cases, such as the maxim that acts au
thorizing suit on claims against the Government are to be 
narrowly construed,140 that such acts will ordinarily be construed 
as granting a forum rather than determining liability, and that 
suc_h acts will not be construed, in the absence of clear language 
to the contrary, as empowering a court to consider the justice 
or injustice of a law, treaty, or agreement.150 It may be doubted 
however, whether these maxims show more than verbal uni
formities, and they are certainly of little help in predicting the 
outcome of cases. Indian claims cases, like other Indian cases, 
involve questions with respect to tribal property rights, tribal 
powers, the powers of the Federal Government, and similar 
questions of substantive law, elsewhere considered,161 and which 
have a greater bearing upon the actual decisions in claims cases 
than any rules which m'ight be derived from considerations 
limited purely to these cases. 

(b) Various statutes provide for suits by Indian tribes against 
third parties to determine land ownership. Perhaps the most 
important of these statutes is the Pueblo Lands Act/52 which 
is discussed elsewhere.151 

(c) Tribal capacity to sue is implied in the various right-of
way statutes which permit appeals from administrative decisions 
on the amount of damages due for tribal property taken or 
damaged.1u 

(d) As we have already noted, capacity to sue is not con
ferred by Article III, section 2, of the Federal Constitution, 

146 See Chapter 19, sec. 3. 
ur See Chapter 19, sec. 3. 
Hs Joint Resolution of June 19, 1902, 32 Stat. 744, 745 (Utes) ; Act 

of February 9, 1925, 43 Stat. 820 (Omahas). See Loyal Creek Claims
Attorneys' Fees, 24 Op. A. G. 623 (1903). 

wo Choctaw and Chickasaw Nations v. United States, 75 C. Cis. 494 
(1932) . 

100 Otoe and Missouria Indians v. United States, 52 C. Cis. 424 (1917). 
1s1 See, particularly, Chapters 5 and 15. 
152 Act of June 7, 1924, 43 Stat. 636, 637, 638, construed in Pueblo 

de. Taos v. Gusdorf, 50 F. 2d 721 (C. C. A. 10, 1931) ; Pueblo of Picuris 
v. Abeyta, 150 F. 2d 12 (C. C. A. 10, 1931). 

153 See ChaDter 20. sec. 4. 
1u Of. Cherokee NatiOn v. Southern Kansas Ry. Co., 135 U. S. 641 

(1890). 

B. STATUTES AUTHORIZING SUITS AGAINST TRIBES 

Just as there are various statutes allowing suits by Indian 
tribes, so there are a number of statutes which authorize suits 
against Indian tribes. 

We have already noted and need not here reconsider, the 
various depredation statutes which authorized suits against 
Indian tribes and allowed, in effect, the execution of judgment 
upon the tribal funds of the tribe in the United States Treasury, 
subject to the approval of the Secretary of the Interior.158 

Congress has from time to time authorized various other suits 
against Indian tribes by private citizens. · Thus, for example, 
the Act of May 29, 1908/57 confers jurisdiction upon the Court 
of Claims to adjudicate a suit by designated traders against the 
Menominee tribe and members thereof, and requires that the 
Secretary of the Interior 

shall thereupon, in case judgments be against the said 
Menominee tribe of Indians as a tribe, direct the payment 
of said judgments out of any funds in the Treasury of 
the United States to the credit of said tribe, and who, in 
case judgments be against individual members of said 
Menominee tribe of Indians, shall, through the disbursing 
officers in charge of said Green Bay Agency, pay, from 
any annuity due or which may become due said Indian 
as an individual or as the head of a family from the 
United States or from the share of such Indian as an 
individual or as the head of a family in any distribution of 
tribal funds deposited in the Treasury of the United 
States, the amounts of such judgments .to the claimants 
in whose favor such judgments have been rendered 
* * *.158 

C. JURISTIC CAPACITY IN THE ABSENCE OF SPECIFIC 
STATUTES 

There remains the question of whether suit may be brought 
by or against an Indian tribe where Congress is silent. 

The latter portion of this question is easier to answer than 
the former. We have noted that an Indian tribe is a munici
pality.159 As such it would appear to be exempt from suit unless 
it has consented thereto or been subjected thereto by a superior 
power. 

The general attitude of Congress and the courts towards suits 
against Indian tribes is clarified in an opinion of Caldwell, J., 
in Thebo v. ChoctOJW Tribe of lndians/60 where it was held that 
a suit against an Indian tribe could not be maintained in the 
absence of clear congressional authorization. 

The court declared : 

It may be conceded that it would be competent for 
congress to authorize suit to be brought against the 
Choctaw Nation upon any and all the causes of action 

1511 Cherokee Nation v. Georgia, 5 Pet. 1 (1831'). See sec. 3, supra. 
158 See sees. 1 and 3, supra. Suits for depredations were "forever 

barred" unless brought within 3 years of the enactment of the Indian 
Depredation Act of March 3, 1891. United States and Kiowa Indians v. 
Martinez, 195 U. S. 469 (1904). 

157 35 Stat. 444. 
m Sec. 2. The same act authorizes suits in the Court of Claims 

against the Choctaw Nation (sec. 5, 35 Stat. 445), against the Creek 
Nation (sec. 26, 35 Stat. 457), and against the Mississippi Choctaws 
(sec. 27, 35 Stat. 457). 

uo See sec. 3, supra. 
1eo 66 Fed. 372 (C. C. A. 8, 1895) . . 
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in any court it might designate. Acts of congress have 
been passed, specially conferring on the courts therein 
named jurisdiction over all controversies arising between 
the railroad companies authorized to construct their 
roads through the Indian Territory and the Choctaw Na
tion and the other nations and tribes of Indians owning 
lands in the territory through which the railroads might 
be constructed. Other acts have been passed authoriz
ing suits to be brought by or against these Indian Nations 
in the Indian Territory to settle controversies between 
them and the United States and between themselves. 

Among such acts are the following: "An act for the 
ascertainment of amount due the Choctaw Nation." 21 
Stat. 504. Act of July 4, 1884 (23 Stat. 73), granting : 
the right of way through the Indian Territory to the 
Southern Kansas Railway Company. An act granting 
right of way through Indian Territory to Kansas & 
Arkans::ts Valley Railway Company, 24 Stat. 73. An 
act granting the right of way to the Denison & Wichita 
Valley Railway Company through the Indian Territory. 
Id. 117. An act granting the right of way through the 
Indian Territory to the Kansas City, Ft. Scott & Gulf 
Railway Company. Id. 124. An act granting the right 
of way through Indian Territory to Ft. Worth & Denver 
City Railway Company. Id. 419. An act granting the 
right of way through Indian Territory to the Chicago, 
Kansas & Nebraska Railway Company. Id. 446. An act 
granting right of way through the Indian Territory to 
the Choctaw Coal & Railway Company. 25 Stat. 35. An 
act granting right of way to the Ft. Smith & El Paso 
Railway Company through the Indian Territory. ld. 
162. An act granting the right of way to Kansas City 
& Pacific Railway Company through the Indian Terri
tory. ld. 140. An act granting the right of way to Paris, 
Choctaw & Little Rock Railway Company through the 
Indian 'l'erritory. Id. 205. An act granting right of way 
to Ft. Smith, Paris & Dardanelle Railway Company 
through Indian Territory. Id. 745. An act to authorize 
the Kansas & Arkansas Valley Railway Company to 
construct an additional railroad through the Indian Terri
tory. 26 Stat. 783. 

substantially without sanction, except that which arises 
out of the honor and good faith of the state itself; and 
these are not subject to coercion." In re Ayers, 123 U. S. 
443, 505, 8 Sup. Ct. 164. One claiming to be creditor of a 
state is remitted to the justice of its legislature. It has -
been the settled policy of congress not to sanction suits 
generally against these Indian Nations, or subject them 
to suits upon contracts or other causes of action at the 
instance of private parties. In respect to their liability to 
be sued by individuals, except in the few cases we have 
mentioned, they have been placed by the United States, 
substantially, on the plane occupied by the states under 
the eleventh amendment to the constitution. The civilized 
Natians in the Indian Territory are probably better 
guarded against oppression from this source than the 
states themselves, for the states may consent to be sued, 
but the United States has never given its permission that 
these Indian Nations might be sued generally, even with 
their consent. As rich as the Choctaw Nation is said to be 
in lands and money, it would soon be impoverished if it 
was subject to the jurisdictian of the courts, and required 
to respond to all the demands which private parties chose 
to prefer against it. The intention of congress to confer 
such a jurisdiction upon any court would have to be 
expressed in plain and unambiguous terms. ( Pp. 375-376.) 

There is at least language supporting the rule that a tribe 
cannot be sued without its consent, in the Supreme Court opinion 
in Turner v. United States.~-61 And in the case of United States v. 
U. S. Fidelity & Guar. Co./62 the Circuit Court of Appeals for the 
Tenth Circuit declared, citing the two cases above noted: 

* * * the Indian tribes, like the United States, are 
sovereigns immune from civil suit except when expressly 
authorized. (P. 810.) 

In line with the policy set forth in the Thebo case, it has been 
held that where the tribe itself is not subject to suit, tribal officerS 
cannot be sued on the basis of tribal obligations.163 

Although a tribe, as a munidpality, is not subject to suit with
out its consent, it may be argued that a tribe has legal capacity 
to consent to such a suit. The power to consent to such suit must 
be regarded as cognate with the power to bring suit. 

The constitutional competency of congress to pass such 
acts has neyer been questioned, but na court has ever pre
sumed to take jurisdiction of a cause against any of the 
five civilized Nations in the Indian Territory in the absence 
of an act of congress expressly conferring the jurisdiction 
in the particular case. ( Pp. 373-37 4.) 

* * * * * * * * Being a domestic and dependent state, the United 
States may authorize suit to be brought against it. But, 
for obvious reasons, this pawer has been sparingly exer
cised. It has been the settled policy of the United Stfltes 
not to authorize such suits except in a few cases, where the 
subJect-matter of the controversy was particularly speci
fied, and was of such a nature that the public interests, as 
well as the interests of the Nation, seemed to require the 
exercise of the jurisdiction. · It has been the policy of the 
United States to place and maintain the Choctaw Nation 
and the other civilized Indian Nations in the Indian Terri
tory, so far as relates to suits against them, on the plane 
of independent states. A state, without its consent, cannot 
be sued by an individual. "It is a well-established princi
ple of jurisprudence in all civilized nations that the sov
ereign cannot be sued in its own courts or any other 
without its consent and permission; but it may, if it thinks 
proper, waive this privilege, and permit itself to be made 
a defendant in a suit by individuals or by another state." 
Beers v. Arkansas, 20 How. 527. The United States has 
waived its privilege in this regard, and allowed suits to 
be brought against it in a few specified cases. Some of 
the states of the Union have at times claimed no immunity 
from suits, but experience soon demonstrated this to be an 
unwise and extremely injurious policy, and most, if not all, 
of the states after a brief experience, abandoned it, and 
refused to submit themselves t9 the coercive process of 
judicial tribunals. When the Supreme Court of the United 
States in Chisholm v. Georgia, 2 Dall. 419, decided that 
under the constitution that court had original jurisdiction 
of a suit by a citizen of one state against another state, 
the eleventh amendment to the constitution was straight
way adopted, taking away this jurisdiction. Since the 
adoption of this amendment, the contract of a state "is 

Some support for the view that an Indian tribe is capable of 
appearing in litigation as a plaintiff or voluntary defendant is 
found in the statement of the Supreme Court in United States v. 
Candelaria :164 

It was settled in Lane v. Pueblo of Santa Rosa, 249 U. S. 
110, that under territorial laws enacted with congressional 
sanction each pueblo in New Mexico-meaning the Indians 
comprising the community-became a juristic person and 
enabled to sue and defend in respect of its lands. (Pp. 
442-443.) 

This statement, standing by itself, could be given a limited 
scope on the ground that the Pueblos are statutory corporations. 
The fact remains, however, that the Supreme Court has enter
tained suits in which Indian tribes were parties litigant, without 
any question of legal capacity being raised. An outstanding case 
in point is the case of Cherokee Nation v. Hitchcoclc.165 This was 
a suit brought by an Indian tribe against the Secretary of the 
Interior.. Although judgment was rendered for the defendant, no 
question was raised, apparently, as to the capacity of the principal 
plaintiff (individual members were joined as parties plaintiff) to 
bring the suit. 

The decision of the Supreme Court in the Coronado case/66 hold
ing labor unions suable in view of the legislative recognition 

161248 u. s. 354 (1919). 
182 106 F. 2d 804 (C. C. A. 10, 1939). 
163 Adams v. Murphy, 165 Fed. 304 (C. C. A. 8, 1908) (suit by attorney 

on tribal attorney's contract). 
164 271 u. s. 432 ( 1926). 
.165187 u. s. 294 (1902). 
166 United Mine Workers of America v. Coronado Ooal Oo., 259 U. S. 344 

(1922). And ct. F. S. Cohen, Transcendental 'Nonsense and the Func
tional Approach, 35 Col. L. Rev. 809, 813 (193o). 
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given them as subjects of rights and duties, aud the extent to 
which such rights and duties have been recognized in Indian 
tribes,167 suggests that the courts may hold that even a tribe not 
expressly chartered as a corporation may bring and defend 
suits.168 There are, however, some dicta contra/69 and in the 
absence of any clear holding, judgment must be reserved. 

107 See sec. 4, supra. 
168 The right to sue the United States of course presents an independent 

question. 

The reason the Indians could not bring the suits suggested lies 
in the general immunity of the State and the United States from 
suit in the absence of consent. (United States v. Minnesota, 270 
u. s. 181, 195 (1926).) 

169 In Jaeger v. United States and Yuma Indians, 27 C. Cls. 278 (1892), 
for instance, the Court of Claims, holding that the Indian Depredations 
Act of March 3, 1891, 26 Stat. 851, in allowing suits to be brought against 
tribes and execution to be made against tribal funds, did not require 
notice to the tribal defendants, declared (a) that 

The civil rights incident to States and individuals as recognized 
by what may be called the "law of the land" have not been accorded 
either to Indian nations, tribes, or Indians. Whenever they have 

What can be said is that even if a tribe lacks legal capacity to 
appear in courts of proper jurisdiction against third parties, the 
objects of such a suit can frequently be attained by a repre
sentative suit brought by individual members of the tribe.170 

asserted a legal capacity in the maintenance of their rights, it has 
been in pursuance of some statute of the United States specially 
conferring upon them the civil rights of suitors. (P. 285.) 

and (b) that the statute expressly required the service of notice upon 
the Attorney General, who was competent to protect the interests of the 
Indian tribe. 

The first of these arguments is clearly unsound as regards individual 
Indians (see Chapter 8, sec. 6), and its soundness as applied to a tribal 
plaintitr or a tribe defending a suit to which it has consented may be 
seriously questioned. 

17o Lone Wolf v. Hitchcock, 187 U. ·S. 553 (1903) ; Choate v. Trapp, 224 
U.S. 665 (1912); Western Cherokees v. United States, 27 C. Cis. 1 (1891). 
Of. Fleming v. McCurtain, 215 U. S. 56 (1909) (suit in equity by and on 
oehalf of some 13,000 persons, "all persons of Choctaw or Chickasaw 
Indian blood and descent and members of a designated class of persons 
for whose exclusive use and benefit a special grant was made"). 

SECTION 7. TRIBAL HUNTING AND FISHING RIGHTS 

Rights of hunting and fishing guaranteed to Indian tribes by 
treaty 171 or statute 172 are in some respects treated as property 
rights, and are so dealt with in a following chapter.173 

m Treaty of January 9, 1789, with the Wyandots and others, 7 Stat. 
28; Treaty of August 3, 1795, with the Wyandots and others, 7 Stat. 49; 
'l'reaty of October 2. 1798, with the Cherokees, 7 Stat. 62; Treaty of 
August 13, 1803, with the Kaskaskias, 7 Stat. 78 ; Treaty of November 
3, 1804, with the Sacs and Foxes, 7 Stat. 84; Treaty of July 4, 1805, with 
the Wyandots and others, 7 Stat. 87; Treaty of December 30, 1805, with 
the Piankishaws, 7 Stat. 100; Treaty of January 7, 1806, with the 
Cherokees, 7 Stat. 101; Treaty of November 17, 1807, with the Ottoways 
and others, 7 Stat. 105; Treaty of November 10, 1808, with the Osage 
Nations, 7 Stat. 107 ; Treaty of November 25, 1808, with the Chippewas 
and otllers, 7 Stat. 112; Treaty of September 30, 1809, with the Dela
wares and others, 7 Stat. 113; Treaty of December 9, 1809, with the 
Kickapoos, 7 Stat. 117 ; Treaty of August 24, 1816, with the Ottawas, 
Chipawas, and PottowotomePs, 7 Stat. 146; Treaty of September 29, 
1817, with the Wyandots and others, 7 Stat. 160; Treaty of August 24, 
1818, with the Quapaws, 7 Stat. 176; Treaty of September 24, 1819, 
with the Chippewas, 7 Stat. 203 ; Treaty of June 16, 1820, with the 
Chippeways, 7 Stat. 206; Treaty of August 29, 1821, with the Ottawas, 
Chippewas, and Pottawatomie's, 7 Stat. 218 ; Treaty of August 4, 1824, 
with the Sock and Fox tribes, 7 Stat. 229; Treaty of November 15, 1824, 
with the Quapaws, 7 Stat. 232; Treaty of August 19, 1825, with Sioux, 
Chippewas, and others, 7 Stat. 272; Treaty of August 5, 1826, with the 
Chippewas, 7 Stat. 290 ; Treaty of October 16. 1826, with the Pota
watamies, 7 Stat. 295; Treaty of October 23, 1826, with the Miamies, 
7 Stat. 300; Treaty of July 29, 1829, with the Chippewas and others, 
7 Stat. 320; Treaty of February 8, 1831, with the Menomonees, 7 
Stat. 342; Treaty of September 15, 1832, with the Winnebagoes, 7 Stat. 
370 ; Treaty of September 21, 1832, with the Sacs and Foxes, 7 Stat. 
374; Treaty of October 20, 1832, with the Potawatamies, 7 Stat. 378; 
Treaty of September 26, 1833, with the Chippewa, Ottowa, and Pota
watamie Nation, 7 Stat. 431; Treaty of October ·9, 1833, with the 
Pawnees, 7 Stat. 448; Treaty of August 24, 1835, with the Comanches 
and Witchetaws, 7 Stat. 474; Treaty of March 28, 1836, with the Ottawas 
and Chippewas, 7 Stat. 491; Treaty of September 28, 1836, with the 
Sacs and Foxes, 7 Stat. 517; Treaty of July 29, 1837, with the Chippewas, 
7 Stat. 536; Treaty of November 1, 1837, with the Winnebagos, 7 Stat. 
544; Treaty of October 4, 1842, with the Chippewas, 7 Stat. 591; Treaty 
of September 15, 1797, wit!J the Senekas, 7 Stat. 601; Treaty of October 
13, 1846, with the Winnebagos, 9 Stat. 878; Treaty of September 30, 
1854, with the Chippewas, 10 Stat. 1109; Treaty of July 31, 1855, with 
Ottowas and Chippewas, 11 Stat. 621 ; Treaty of August 2, 1855, with the 
Chippewas, 11 Stat. 631; Treaty of June 11,- 1855, with Nez Perces, 12 
Stat. 957; Treaty of October 7, 1863, with the Tabeguaches, 13 Stat. 
673; Treaty of October 21, 1867, with the Kiowas and Comanches, 15 
Stat. 581; Treaty of October 28, 1867, with the Cheyennes and ,Arapahoes, 
15 Stat. 593 ; Treaty of April 29; et seq., 1868, with Sioux, 15 Stat. 635; 
Treaty of May 7, 1868, with the Crows, 15 Stat. 649; Treaty of June 
1, 1868, with the Navajos, 15 Stat. 667; Treaty of July 3, 1868, with 
Shoshones and Bannock tribes, 15 Stat. 673; Treaty of October 14, 1864, 
with the Yahooskins, 16 Stat. 707. The Treaty of February 7, 1911, 

These rights, however, differ in several respects from ordi
nary property rights, and therefore deserve brief mention in a 
discussion of the general legal status of Indian tribes. 

Indian hunting and fishing rights are, in general, of two 
sorts, those pertaining to Indian reservation lands and those 
pertaining to nonreservation (generally ceded) lands. 

The extent of Indian rights with respect to reservation lands 
is noted in au opinion of the Acting Solicitor 174 for the Interior 
Department, upholding the exclusive right of the Red Lake Chip
pewa Tribe to fish in the waters of Red Lake, and declaring: 

An examination of the various treaties between the 
United States and the Chippewa Indians discloses that 
while the right in the Indians to hunt and fish on ceded 
lands was reserved in some of the earlier treaties (see Arti
cle 5, Treaty of July 20, 1837, 7 Stat. 536; Article 2, Treaty 
of October 4, 1842, 7 Stat. 591; and Article 11, Treaty of 
September 30, 1854, 10 Stat. 1109), no reservation of the 
right to hunt and fish was made with respect to the un
ceded lands of the Red Lake Reservation. But such a 
reservation was not necessary to preserve the right on the 
lands reserved or retained in Indian ownership. The 
right to hunt and fish was part of the larger rights pos
sessed by the Indians in the lands used and occupied by 
them. Such right, which was "not much less necessary to 
the existence of the Indians than the atmosphere . they 
breathed" remained in them unless granted away. 
United States v. Winans, 198 U. S. 371. Speaking of a 

between the United States and the United Kingdom, 37 Stat. 1538, and 
the Treaty of July 7, 1911, between the United States and Great Britain, 
Japan, and Russia, 37 Stat. 1542, restricting pelagic sealing in certain · 
waters, specifically exempt from such restrictions the natives dwelling on 
the coasts of those waters. 

172 Act of April 29, 1874, 18 Stat. 36 (Ute) ; Act of May 9, 1924, 43 
Stat. 117 (granting to Fort Hall Indians reservation of an easement, in 
lands sold to United States, to use said lands for grazing, hunting, fishing, 
and gathering of wood "the same way as obtained prior to this enact
ment, insofar as such uses shall not interfere with the use of said 
lands for reservoir purposes"). The Act of June 30, 1864, 13 Stat. 324, 

.authorized the President of the United States to negotiate with the 
Confederated Indian Tribes of MicJ-dle Oregon 

• • • for the relinquishment of certain rights guaranteed to 
them by the first article of the treaty made with them April 
eighteenth, eighteen hundred and fifty-nine, by which they are 
permitted to fish, hunt, gather roots and berries, and pasture 
stock, in common with citizens of the United States, upon the 
lands and territories of the United States outside their reserva
tions • • • 

and appropriated the sum of five {housand dollars to defray the ex
penses of the treaty and pay the Indians for their relinquishment of 
such rights. 

17a See Chapter 15, especially sec. 21. 
114 Op. Actini Sol. I. D., M.28107, June 30, 1936. 
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similar situation, the Supreme Court of Wisconsin in 
State v. John8on, 249 N. W. 285, 288, said: 

"While the treaty entered into did not specifically 
reserve to the Indians such hunting and fishing rights 
as they had theretofore enjoyed, we think it reason
ably appears that there was no necessity for specifi
cally mentioning such hunting and fishing rights with 
respect to the lands reserved to them. At the time 
the treaty of 1854 was entered into there was not <J 
'shadow of impediment upon the hunting rights of the 
Indians' on the lands retained by them. 'The treaty 
was not a grant of rights to the Indians, but a grant 
of rights from them-a reservation of those not 
granted.' United States v. Winans, 198 U. S. 371, 25 
S. Ct. 662, 664, 49 L. Ed. 1089. We entertain no doubt 
that the rights of the Indians to hunt and fish upon 
their own lands continued." 

The court further recognized that as to unpatented 
lands inside the reservation, the fish and game laws of 
the State of Wisconsin were without force and effect. 

By tradition and habit the Indians as a race are hunters 
and fishermen, depending largely upon these pursuits for 
their livelihood. Their ancient and immemorial right to 
follow these pursuits on the lands and in the waters 
of their reservations is universally recognized. The In
dians of the Red Lake Reservation appear to have asserted 
and exercised an exclusive right of fishing in the waters of 
Upper and Lower Red Lakes from the beginning sub
ject only to Federal control and regulation. The right of 
the Indians so to do has not heretofore been disputed by 
the State of Minnesota but has been recognized and 
acquiesced in. * * * · Circumstances somewhat similar 
to these, coupled with the rule of liberal construction uni
formly invoked in determining the rights of Indians, were 
cited by the Supreme Court of the United States in sup
port of its conclusion that the Metlakahtla Indians had 
an exclusive right to fish in the waters adjacent to Annette 
Islands in Alaska notwithstanding the fact that the Act 
of Congress setting aside the Islands as a reservation for 
the Indians made no mention of the surrounding waters 
or the fishing rights of the Indians therein. Alaska 
Pacific Fisheries v. United States, 248 U. S. 86. * * * 

In United States v. St~trgeon (27 Federal Cases, Case 
No. 16413), the court gave consideration to the rights of 
the Indians of the Pyramid Lake Indian Reservation il'l 
Nevada to fish in the waters of a lake inside the bound
aries of their reservation and held: 

"The president has set apart the reservation for 
the use of the Pah Utes and other Indians residing 
thereon. He has done this by authority of law. We 
know that the lake was included in the reservation, 
that it might be a fishing ground for the Indians. The 
lines of the reservation have been drawn around it 
for the purpose of excluding white people from fish
ing there except by proper authority. It is plajn that 
nothing of value to the Indians will be left of 
their reservation if all the whites who choose may 
resort there to fish. In my judgment, those who thus 
encroach on the reservation and fishing ground vio
late the order setting it apart for the use of the 
Indians, and consequently do so contrary to law." 

In an opinion dated May 14, 1928 (M.24358), the Solici
tor for this Department ruled that the State of Washing
ton was without right to regulate or control the use of 
boats on navigable bodies of water within the Quinaielt 
Reservation in that State. The Solicitor said, and his 
remarks apply with equal force here: 

"Manifestly, unless the Indians of the Qui:naielt 
Reservation are protected in the exclusive use and 
occupancy of their reservation including the waters 
therein, navigable or nonnavigable, then their rights 
may become subject to serious interference, if not 
jeopardy, by outsiders. If we admit the right of the 
State to invade the reservation for the purpose of 
regulating or controlling the use of boats on the Queets 
or any other body of navigable water therein. It 

would be tantamount to recognizing the right of the 
State to regulate other activities there, including 
fishing. This we cannot afford to do.'' 

Minnesota was admitted into the Union in 1858. The 
Indian title, as subsequently recognized by treaty and 
Act of Congress, then extended to all of the lands sur
rounding Upper and Lower Red Lakes. The Indian title 
was that of occupancy only, the ultimate fee being in the 
United States, but the right of occupancy extended to 
and included the right to fish in the waters of the Lakes. 
United States v. Winans, supra. These rights insofar as 
the diminished re·servation is concerned have never been 
surrendered or relinquished by the Indians nor have they 
been taken away by any Act of Congress of which I am 
aware. In these circumstances, it is not unreasonable to 
hold that the State upon its admission into the Union 
took title to the submerged lands subject to the occupancy 
rights of the Indians in virtue of which the Indians pos
sess an exclusive right of fishing in the waters of the 
Lakes. Beecher v. Wethe'rby, supra; Unitea States v. 
Thomas, supra. If this be the correct view, and I think it 
is, the exercise by the Indians of the right of fishing is sub
ject to Federal and not State regulation and control. 
United States v. Kagama, 118 U. S. 3.75; In re Blackbira, 
109 Fed. 139; Peters v. Malin, 111 Fed. 244; In re Lincoln, 
129 Fed. 246; United States v. Hamilton, 233 Fed. 685; 
State v. Campbell, 53 Minn. 354, 55 N. W. 553. 

In expressing the foregoing view, I am mindful of the 
statement of the Supreme Court in United States v. Holt 
Bank, supra, that while the Indians of the Red Lake Res
ervation were to have access to the navigable waters 
therein and were to be entitled to use them in accustomed 
ways, "these were common rights vouchsafed to · all, 
whether Indian or white." But when this statement is 
read, as it should be, in the light of the decisions cited in 
its support, it becomes apparent that the court had in 
mind rights of navigation of a public nature and not -pri· 
vate rights of ownership such as the Indian right of fish
ing. The latter right was not involved and was neither 
considered nor discussed. 

Accordingly, since the Indians' exclusive rights to fish 
in the waters of Lower Red Lake and that part of Upper 
Red Lake inside the Indian reservation is supported by 
all of the decided cases touching on the subject, it is 
my opinion that continued administrative recognition of 
such rights as exclusive in the Indians is fully justified. 

Such rights of hunting and fishing as the Indian tribes may 
enjoy are subject, in the first instance, to federal regulation. 
Thus it has been held that Congress may restrict tribal rights by 
conferring on a state powers inconsistent with such· rights, 
through an enabling act.175 

Likewise, the United States may limit Indian hunting and 
fishing rights by international treaty.176 The extent and constitu
tional limits of such regulatory powers of State and Federal 
Governments are questions more fully considered in other 
chapters of this volume.117 Within the limits suggested tribal 
rights of hunting and fishing have received judicial recognition 
and protection against state and private interference 1'18 and even 
against interference by federal administrative officials.179 

115 Ward v. Race Horse, 163 U. S. 504 (1896). But cf. Seufert Bros. 
Oo. v. United States, 249 U. S. 194 (1919). 

176 See Op. Sol. I. D., M.27690, June 15, 1934, 54 I. D. 517 (holding 
Migratory Bird Treaty Act of July 3, 1918, 40 Stat. 755, applicable to 
Swinomish Indian Reservation). 

111 See Chapters 5, 6. 
·178 Seufert B1·os. Oo. v. United States, 249 U. S. 194 (1919) ; Unitetl 

States v. Winans, 198 U. S. 371. In re Blackbird, 109 Fed. 139 (D. C. 
W. D. ':Vis. 1901). And see-Halbert v. Un4ted States, 283 U.S. 753, 756 
(1931); Hy-Yu-Tse-Mil-Kiw v. Smith, 19'4 U. S. 401, 410 (1904); Spald
ing v. Ohanwler, 160 U. S. 394 (1896) ; Taylor v. United States, 44 F. 2d 
531, 532-536 (C. C. A. 9, 1930), cert. den. 283 U. S. 820. 

179 Mason v. Sams, 5 F. 2d 255 (D. C. W. D. Wash. 1925), discussed 
in ChiWter 9. sec. 5C. 
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SECTION 1. DEFINITION OF . TRIBAL PROPERTY 

Tribal property may be formally defined as property in which 
an Indian tribe has a legally enforceable interest. The exact 
nature of this interest it will be the purpose of this chapter to 
delineate. It will, however, clarify the scope and purpose of 
the chapter to note certain implications of the formal definition 
of tribal property here presented. 

If tribal property is property in which a tribe has a legally 
enforceable interest, it must be distinguished, on the one hand, 
from property of individual Indians, and, on the other hand, 
from public property of the United States. Actually, we find 
that tribal property partakes of some of the incidents of both 
individual private property and public property of the United 
States. The distinctions on both sides, however, are as signifi
cant as the similarities. It may be noted that historically, con
ceptions of tribal property have oscillated between the two limits 
of individual private property and public property. When, for 
instance, Pueblo property was treated like any other private 

corporate property in the Territory of New Mexico,1 no special 
problems of Indian law were presented. Likewise, where lands, 
although set aside for Indian purposes, have not been the sub
ject of any legally enforceable Indian rights, as is the case per
haps with public lands set aside for the establishment of an 
Indian hospital or school not restricted to any particular tribe, 
the lands remain public property of the United States and no 
question of tribal property is presented.2 

1 See Chapter 20, sec. 3. 
2 See Chapter 1, sec. 3, fn 76. Even in the Indian school situation, 

tribal property rights may be created. In Alaska, for instance, reserva
tions for native education have come to be treated, for most purposes, as 
Indian reservations. 'See Chapter 21, sec. 7. Similarly, we may note 
that the Joint Resolution of January 30, 1897, 29 Stat. 698, author
izing the use of the Fort Bidwell, abandoned military reservation, "for 
the purposes of an Indian training school," bas been construed as estab
lishing an Indian reservation. The Act of January 27, 1913, 37 Stat. 
652, refers to "Indians having rights on said reservation." 

287 
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The dlsunction between the fact of use and enjoyment and 
the right of possession is essential in the understanding of Indian 
tribal property. The area of land reserved in the Washington 
Zoo for the exclusive use and occupancy of a herd of buffalo 
does not, by the fact of such reservation, cease to be the public 
property of the United States. The buffalo have no legally en
forceable interest, no possessory right, in the land. It is true 
that they are allowed to occupy an area from which other ani
mals and, except for certain Government employees, human 
beings, may be lawfully excluded. The buffalo, however, cannot 
bring an action of ejectment and no other party can bring such 
an action on behalf of the buffalo. 

From time to time, distinguished advocates have upheld what 
may be called the "menagerie theory" of tribal property, under 
which no rights whatsoever are vested in the Indian tribe. 3 

In every case, however, in which this theory has been presented 
to the Supreme Court of the United States, it has been rejected.4 

these persons being children, and some, perhaps, being 
under other legal disabilities, it will be impossible for 
any purchaser to get a good title if they are tenants in 
common. 

But I think the patent will vest the title in the tribe. · 
You have mentioned no fact to make me believe that their 

. national or tribal character was ever lost or merged into 
that of the Delawares. They are treated as a separate 
people, wholly distinct and different from the Delawares. 
The land, therefore, belongs to the nation or band, and 
can be disposed of only by treaty. * * * (Pp. 26-27.) 

A third distinction lies in the fact that debts of individuals 
may be set off against claims of tenants in common but not 
against claims of tribes. Thus in the case of Shoshone Tr,ibe of 
Indians v. United States/0 the Government sought to offset, 
against allowed tribal claims, debts due from individual allot
tees to the United States for irrigation construction costs. This 
contention was rejected on the ground that debts of individual 
allottees were not debts of the Indian tribe. 

A. TRIBAL OWNERSHIP AND TENANCY IN COMMON 
The essential differences between tribal ownership anrl ten

ancy in common are thus analyzed by the Court of Claims in 
The distinction between tribal property and property owned in the case of Journeycake v. Cherokee Nation and the United 

common by a group of Indians appears mo§t clearly in connec- States/.1 in an opinion quoted and affirmed by the Supreme 
tion with the claims repeatedly put forward by descendants of Court: 
tribal members who are not themselves tribal members and who, 
under a theory of tenancy in common, would be entitled to share 
in the common property but, if the property is indeed tribal, 
have no valid claim thereon. The Supreme Court has made it 
clear in such cases as Flemi ng v. McCurtain, 5 and Chippewa In
dians of Minnesota v. United States/1 that where the Federal 
Government has dealt with Indians as a tribe no tenancy in 
common is created, and no descendible or alienable right accrues 
to the individual members of the tribe in being at the time the 
property vests. The fact that the plural form is used in describ
ing the grantee does not show an intent to create a tenancy in 
common 7 nor does a limitation to a tribe "and their descendants" 
establish any basis for declaring a trust for descendants of indi
vidual members. 8 

A second distinction between tribal ownership and tenancy 
in common relates to the method of transfer. As the Attorney 
General declared, in the early case of the Christian Indians,9 

The gravest of your questions remains to be answered. 
Oan these Christian Indians sell the lands thus acquired? 
The right of alienation is incident to an absolute title. 
If the patent is not to a nation, tribe, or band, called by 
the name of the Christian Indians, but to the individual 
persons included within that designation, then all those 
persons are patentees, and all hold as tenants in common. 
No conveyance· can be made but by the lawful deed of all. 
If any one refuses or is unable to consent, he cannot be 
deprived of his interest by an act of the others. Some of 

3 Thus, Attorney General Cushing, in his opinion in the Portage GUy 
Case, 8 Op. A. G. 255 (1856), declared that the making of treaties with 
Indians and the references in such treaties to "their lands" were errors 
on the part of the United States. 

Today a basic issue of policy in the administration of tribal property 
"is whether the tribe that 'owns' land will be allowed. to exercise the 
powers of a landowner, to receive rentals and fees, to .reg,ulate land-use 
and to withdraw land-use privileges from those who flout the tribal 
regulations; or whether the F ederal Government will administer 'tribal' 
lands for the benefit of the Indians as it administers National Monu
ments, for instance, for the benefit of posterity, with the Indians having 
perhaps as much actual voice in the former case as posterity bas in the 
latter." F. S. Cohen, How Long Will Indian Constitutions Last? (1939), 
6 Indians at Work, No. 10, pp. 40, 41. 

4 See sees. 10- 20, infra. 
5 215 U. S. 56 (1909). Accord: Ligon v. Johnston, 164 Fed. 670 

(C. C. A. 8, 1908), app. dism., 223 U. S. 741. Of. United States v. 
Ohades, 23 F. Supp. 346 (D. C. W. D., N.Y. 1938). 

8 307 U. S. 1 (1939). 
7 See Fleming v. McOut·tain, 215 U.S. 56,59 (1909). 
8 Ibid., p. 60. 
9 9 Op. A. G. 24, 26, 27 (1857). 

The distinctive characteristic of communal property 
is that every member of the community is an owner of it 
as such. He does not take as heir, or purchaser, or 
grantee; if he dies his right of property does not de
scend ; if he removes from the community it expires; if 
he wishes to dispose of it he has nothing which he can 
convey; and yet he has a right of property in the land 
as perfect as that of any other person; and his children 
after him will enjoy all that he · enjoyed, not as heir~ 
but as communal owners. * * * (P. 302.) 

Perhaps all of these differences can be summed up in the 
conception of tribal property as corporate property.12 

B. TRIBAL OWNERSHIP AND INDIVIDUAL OCCUPANCY 

Congress has consistently distinguished between the tribal 
interest in land and the complementary interest of the individ
ual Indian in improvements thereon.13 Thus, a long series of 
congressional acts granting rights-of-way across Indian reser
Yations to various railroad companies contain the specification 
that damages shall be payable not only to the tribe but to in
dividuals, wherever lands are "held by individual occupants 
according to the laws, customs, and usages" of the tribe in ques
tion.14 Other right-of-way statutes provide in slightly different 

10 82 C. Cis. 23 (1935), reversed on other grounds in 299 U. S. 476 
(1937). It should be noted that the tribe sued inter alia, for the value 
of timber and hay unlawfully cut from tribal property and sold by 
members of the tribe. This contention was rejected by the court on 
the ground that the tribe was not damaged where the entire member
ship was permitted to utilize or sell tribal property. 

11 28 C. Cis. 281 (1893), aff'd. sub nom. Cherokee Nation v. Journey
cake, 155 U. S. 196 (1894). 

12 On the concept of Indian tribes as membership corporations, see 
Chapter 14, sec. 4. 

13 See Chapter 9, sec. 5B. 
14 Act of August 2, 1882, 22 Stat. 181 ; Act of July 4, 1884, 23 Stat. 

69 ; Act of July 4, 1884, 23 Stat. 73; Act of June 1, 1886, 24 Stat. 73; 
Act of July 1, 1886, 24 Stat. 117; Act of July 6, 1886, 24 Stat. 124; 
Act of February 24, 1887, 24 Stat. 419 ; Act of March 2, 1887, 24 Stat. 
446 ; Act of February 18, 1888, 25 Stat. 35 ; Act of May 14, 1888, 25 
Stat. 140; Act of May 30, 1888, 25 Stat. 162 ; Act of January 16, 1889, 
25 Stat. 647; Act of May 8, 1890, 26 Stat. 102; Act of June 21, 1890, 
26 Stat. 170 ; Act of June 30, 1890, 26 Stat. 184 ; Act of September 26, 
1890, 26 Stat. 485; Act of October 1, 1890, 26 Stat. 632; Act of Febru
ary 24, 1891, 26 Stat. 783 ; Act of March 3, 1891, 26 Stat. 844 ; Act of 
July 6, 1892, 27 Stat. 83; Act of July 30, 1892, 27 Stat. 336; Act of 
February 20, 1893, 27 Stat. 465 ; Act of March 2, 1896, sec. 3, 29 Stat. 
40; Act of March 18, 1896, sec. 2, 29 Stat. 69; Act of March 30, 1896, 
sec. 2, 29 Stat. 80, 81; Act of April 6, 1896, 29 Stat. 87; Act of Jan
uary 29, 1897, 29. Stat. 502; Act of February 14, 1898, 30 Stat. 241; 
Act of March 30, 1898, 30 Stat. 347. 
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terms for damages to individual occupants injured by the grant
i:ng of such rights-of-way.15 Under such statutes, it has been said, 

Where one has a base fee, it has been held that he 
should receive the full value of the land, as the interest 
of the grantor is too remote to be treated as property. 
The fee of the territorv of the Cherokee Nation is in the 
Nation, but the occupa"llts of the land have so complete a 
right of enjoyment that, when a right of way is con
demned, they are entitled to the compensation.16 

Where Congress has provided for the sale of tribal lands, 
special provision has frequently been made for the payment of 
damages to individual occupants.17 

While the Indian occupant of tribal land has such an interest 
as will entitle him to compensation when a right-of-way is 
granted across the land he occupies, it has been held adminis
tratively that such payments made to individual Indian occu
pants cannot satisfy the tribal right to compensation/8 

C. TRIBAL LANDS AND PUBLIC LANDS OF THE UNITED 
STATES 

Although Indian tribal lands have been distinguished from 
public lands in various ways, there are certain situations in 
which tribal lands have been treated as public lands. For ex
ample it has been held that tribal lands, even though held by 
the tribe in fee, may be considered public lands of the United 
States for the purpose of erecting federal buildings thereon, at 
least where Congress has directed such action, or where the 
tribe itself has consented to the action.19 

Again, it has been held that Indian lands are "public lands" 
within the meaning of a statute granting a right-of-way to a 
railroad company across "public lands," where the United States 
specifically undertakes to extinguish Indian title on the lands 

15 Act of May 30, 1888. 25 Stat. 160 ; Act of June 4, 1888, 25 Stat. 
167 ; Act of June 26, 1888, 25 Stat. 205 ; Act of July 26, 1888, 25 Stat. 
347; Act of July 26, 1888, 25 Stat. 349; Act of October 17, 1888, 25 
Stat. 558; Act of February 23, 1889, 25 Stat. 684 (Dakota); Act of 
February 26, 1889, 25 Stat. 745 (Kansas) ; Act of May 8, 1890, 26 Stat. 
104 ; Act of October 1, 1890, 26 Stat. 663 ; Act of December 21, 1893, 
28 Stat. 22; Act of August 4, 1894, 28 Stat. 229; Act of February 28, 
1899, sec. 3, 30 Stat. 906; Act of March 2, 1899, sec. 3, 30 Stat. 990. 

16 Randolph, Eminent Domain (1894), sec. 301, citing Payne v. Kansas 
& A. Val. R. Co., 46 Fed. 546 (C. C. W. D. Ark., 1891). 

17 Act of May 28, 1830, 4 Stat. 411 (providing that where tribal 
lands were exchanged for lands west of the Mississippi, by tribal con
sent, the individual members of the tribe shall be paid the value of 
improvements upon the land they occupy) ; Act of February 6, 1871, 
sec. 1, 16 Stat. 404 (ownership of improvements . on land ofiered for 
sale to be "certified by the sachem and councillors of said [Stockbridge 
and Munsee] tribe") ; Act of March 3, 1885, 23 Stat. 351 (Sac and Fox) ; 
Act of February 20, 1895, 28 Stat. 677 (Southern Ute) ; Act of June 28, 
1898, 30 Stat. 495 (Indian Territory). 

18 Memo. Sol. I. D., August 11, 1937. 
10 In a decision dated June 25, 1900, 6 Comp. Dec. 957, the Comptroller 

of the Treasury considered the question of the construction of a school 
on the Pipestone Indian reservation owned by the Yankton Sioux Tribe 
in fee simple. The Comptroller held that neither sec. 355 of the Revised 
Statutes, 33 U. S. C. 733, nor the general policy exemplified by that section 
against the expenditure of public funds on private property had any 
application, stating : 

* * • The same acts which make the appropriations for new 
buildings make large appropriations for the support of the school on 
the reservation, and as the funds provided for the support of the 
school is a gift it may, with some show of reason, be contended 
that it was the intention of Congress that the provisions for new 
buildings should be considered as a gift, and that the money 
should be expended on the land known to belong to the Indians 
in fee. (P. 960.) 

A subsequent decision dated February 23, 1918, 24 Comp. Dec. 477, 
subscribes to the same doctrine. There the Comptroller ruled that public 
moneys could not be expended in erecting school buildings on Indian 
reservation lands the title to which was in the State. But he said: 

If the legal title to the land upon which it is contemplated 
to erect the buildings werP. in the Seminole Indians, then it might 
not be improper to use Government appropriations for the con
struction of the required buildings. • • • (P. 479.) 

affected and where the statute is interpreted to cover Indian 
lands by the "Executive Department charged with the admin
istration of the act." 20 

Likewise, it has been held that land acquired by the United 
States in trust for an Indian tribe is immune from state zoning 
regulations which, in terms, do not apply to lands "belonging 
to and occupied by the United States." 21 

As already noted, the fact that Indian lands may be classi
fied as "public lands" for certain purposes, does not negate 
their character as tribal property. Thus, surplus Indian lands 
although denominated "public lands of the United States" for 
purposes of disposition, are subject to restoration as tribal lands 
under section 3 of the Act of June 18, 1934.22 

And where "public lands" are granted to a state or railroad, 
Indian lands will not be deemed to be covered by the grant 
in the absence of clear evidence of a congressional intent to 
include such lands.• 

Similarly, it has been held that Indian tribal lands are not 
covered by statutes opening "public lands" to settlement,u nor 
are they comprised within the mineral laws affecting the public 
domain.25 

D. THE COMPOSITION OF THE TRIBE AS PROPRIETOR 

To mark out the tribe in which any fo.rm of tribal property 
is vested is ordinarily a simple enough matter. There are, 
however, a number of cases in which, because of tribal amalga
mation or dissolution, modification of membership rules, or 
inconsistencies and ambiguities in treaty or statutory designa
tions, serious questions arise as to the composition of the tribe 
in which particular rights of property are vested. Insofar as 
these questions involve the issue of the tribal status, they have 
already received our consideration in Chapter 14. For present 
purposes it is enough to designate briefly the chief complications 
that have arisen in designating the tribe in which given property 
rights are vested. 

One of these complications arises out of the practice in numer
ous early statutes and treaties, of dividing a tribal estate between 
those Indians desiring to maintain tribal relationships and com
munal property and those desiring to separate themselves from 
the tribe and hold their shares of tribal property in individual 
ownership. Typical of this arrangement is the Act of February 
6, 1871.26 Under this statute the tribal estate was divided be-

20 Kindred v. Union Paci(fc R. R. Co., 225 U. S. 582, 596 (1912), atr'g. 
168 Fed. 648 (C. C. A. 8, 1909). The doctrine of this case is stretched 
to cover a case where no administrative construction supported the 
decision and where the land had been promised to a given tribe of 
Indians "as their land and home forever" (Treaty of June 5 and 17, 
1846, with the Pottowautomie, 9 Stat. 853, 854), in the case of Nadeau v. 
Union Pac. R. Co. 253 U. S. 422 (1920) (construing the Act of July 1, 
1862, 12 Stat. 489, as amended by the Act of July 3, 1866, 14 Stat. 79). 
Cf., however, Leavenworth, etc., R. R. Co., v. Un-£ted States, 92 U. S. 
733, 743 (1875), holding that a congressional grant of Indian lands i~ 
not to be presumed "in the absence of words of unmistakable import." 
Accord : Missouri, Kans. & Tea:. Ry. Co. v. United States, 235 U. S. 37 
(1914). Cf. also Beecher v. Wetherby, 95 U. S. 517 (1877) (holding that 
a grant of "public lands" may convey the fee to an Indian reservation 
subject to the Indians' right of occupancy, if such congressional intention 
is shown). And see fns. 215, 217, intra. 

21 Memo. Sol. I. D., October 5, 1936. 
22 48 Stat. 984, 25 U. S. C. 463; Op. Sol. I. D., M.29798, June 15, 1938. 
33 Minnesota v. Hitchcock, 185 U. S. 373 (1902). And see Leaven-

worth, etc. R. R. Co. v. United States, 92 U. S. 733, 741 (1875). See 
Missouri, Kansas & Te:eas Ry. Oo. v. Roberts, 152 U. S. 114, 119 (1894) ; 
Dubuque, etc., Railroad v. D. M. V. Railroad, 109 U. S. 329, 334 (1883) ; 
but cf. Shepard v. Northwestern Life Ins. Co., 40 Fed. 341, 348 
(C. C. E. D. Mich., 1889). And cf. fn. 20, supra. 

24 United States v. Mcintire, 101 F. 2d 650 (C. C. A. 9, 1939), rev'g. 
Mcintire v. United States, 22 F. Supp. 316 (D. C. Mont. 1937). 

:~S See sees. 7 and 14, infra. 
26 16 Stat. 404 (Stockbridge and Munsee). 
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tween a "citizen party" and an "Indian party," the former to discussion.33 While it is impossible to lay down a simple rule 
receive per capita shares of the tribal funds, and the latter to to determine when title to reservation lands is located in a tribe 
enjoy exclusive rights in the remaining tribal fund. Members and when it is located in a component band, the opinion of the 
of the "citizen party" were deemed to have made "full surrender Suprem·e Court in Chippewa Indians v. United States 3' indicates 
and relinquishment" of all claims "to be thereafter known and the factors that will be considered in such a determination. 
considered as members of said tribe, or in any manner interested Among such factors particular importance attaches to the atti
in any provision heretofore or hereafter to be made by any tudes of other bands towards the claim of the band in occupancy, 
treaty or law of the United States for the benefit of said the nature of the treaties made, whether with individual bands 
tribes * * *." (Sec. 6.) 27 or with the entire tribe or nation, and the administrative 

A similar procedure was employed in certain cases where practice of the Interior Department with respect to the use of 
tribes were induced to migrate westward and those individuals lands and the disposition of proceeds therefrom. 
remaining behind severed tribal connections and thus lost any The clarification of ambiguities in the designation of the 
rights in the tribal property of the migrant tribe.28 Indian group for which a reservation has been set aside is ex-

The problem of proportionate common ownership by two tribes emplified in the case of the Colorado River Reservation. This 
is raised by the Act of March 2, 1889.29 reservation was originally set aside "for the Indians of the 

A related problem is raised by the existence of separate said river and its tributaries." 3~ It was held by the So
treaty rights enjoyed by the Gros Ventre and the Assiniboine licitor of the Interior Department that the Indians located on the 

reservation over a long period of years and recognized as a sin-tribes of the Fort Belknap Reservation, which tribes, as a result 
of occupying a single reservation,30 holding land in common, and 
acting through a single tribal council, have come to be amalgam
ated as a single tribe.31 

The pooling of lands held by different Chippewa bands under 
the Act of January 14, 1889,32 has raised a number of complex 
questions which can hardly be noted within the confines of this 

37 Accord: Act of February 20, 1895, 28 Stat. 677 (Ute). 
28 17 Op. A. G. 410 (1882) (Miami tribe). See Chapter 3, sees. 3 

and 4. 
20 25 Stat. 1013. 
30 Act of May 1. 1888, 25 Stat. 113, 124. 
3l Memo. Sol. I. D., March 20, 1936. 
32 25 Stat. 642. 

gle tribe came to enjoy rights in the reservation which adminis
trative officers could not thereafter diminish by locating, on the 
reservation, Indians of other tribes residing within the Colorado 
River watershed.36 

33 For an account of these arrangements, see United States v. Mille 
Lac Band of Chippewa Indians, 229 U. S. 498 (1913) ; Chippewa Indians 
of Minnesota v. United States, 301 U. S. 358 (1937), aff'g 80 C. Cis. 410 
(1935) ; United States v. Minnesota, 270 U. S. 181 (1926) ; Op. Sol. 
I. D., M.29616, February 19, 1938. 

34 Supra, fn. 33. And see Chippewa Indians of Minnesota v. United 
States, 307 U. S. 1 (1939). 

35 Act of March 3, 1865, 13 Stat. 541, 559. 
36 Memo. Sol. I. D., September 15, 1936 ; Memo. Sol. I. D. October 29, 

1936. Accord: United States v. Choctaw Nation, 179 U. S. 494, 548 
(1900). 

SECTION 2. FORMS OF TRIBAL PROPERTY 

In the whole range ·of ownership forms known to our legal 
system, from simple ownership of money or chattels and fee 
simple title in real estate, through the many varieties of re
stricted and conditioned titles, trust titles and future interests, 
to the shadowy rights of permittees and contingent remainder
men, there is probably no form of property right that has not 
been lodged in an Indian tribe. The term tribal property, there
fore, does not designate a single and definite legal institution, 
but rather a broad range within which important variations 
exist. These variations occur in every aspect of property law
in the duration of the possessory right, whether perpetual or 
limited, in the extent of that right, with respect, e. g., to timber, 
minerals, water, and improvements on tribal land, in the measure 
of supervision which the Federal Government reserves over 
the tribal property, and in the types of use and disposition which 
may be made of the property by the tribal "owner." In view 
of these diversities, generalizations about "tribal property" 
should be scrutinized as critically as assertions about "property" 
in general. 

A brief and incomplete list of the various tenures by which 
tribal property is held may serve to indicate the need for caution 
in dealing with generalizations about "Indian title" and "tribal 
ownership": (1) fee simple ownership of land; 37 (2) equitable 
ownership of land; 38 (3) leasehold interest in land; 39 

( 4) rights 
of reverter established by statutes granting to various railroads 
rights-of-way across Indian reservations with a provision that 

87 See sec. 6 of this Chapter. 
as See sec. 6 of this Chapter. 
39 See, for example, the Act of February 28, 1809, 2 Stat. 527, con

ferring a 50-year leasehold upon the Alibama and the Wyandott tribes, 
subject to termination upon abandonment. 

the land shall revert to the tribe in the event that the grantee 
ceases to use it for the designated purpose,40 and similar rights 
of reverter established by various other types of legislation; ' 1 

(5) easements; 43 (6) ownership of minerals underlying allotted 

40 Act of July 4, 1884, 23 Stat. 69 ; Act of July 4, 1884, 23 Stat. 73 ; 
Act of June 1, 1886, 24 Stat. 73 ; Act of July 1, 1886, 24 Stat. 117 ; Act 
of July 6, 1886, 24 Stat. 124; Act of February 24, 1887, 24 Stat. 419; 
Act of March 2, 1887, 24 Stat. 446; Act of February 18, 1888, 25 Stat. 35; 
Act of May 14, 1888, 25 Stat. 140; Act of May 30, 1888, 25 Stat. 162; 
Act of June 26, 18881 25 Stat. 205 ; Act of September 1, 1888, 25 Stat. 
452; Act of January 16, 1889, 25 Stat. 647; Act of February 26, 1889, 
25 Stat. 745; Act of May 8, 1890, 26 Stat. 102; Act of June 21, 1890, 
26 Stat. 170; Act of June 30, 1890, 26 Stat. 184; Act of September 26, 
1890, 26 Stat. 485; Act of October 1, 1890, 26 Stat. 632; Act of Febru
ary 24, 1891, 26 Stat. 783 ; Act of March 3, 1891, 26 Stat. 844 ;; Act of 
July 6, 1892, 27 Stat. 83 ; Act of July 30, 1892, 27 Stat. 336 ; Act of 
February 20, 1893, 27 Stat. 465 ; Act of December 21, 1893, 28 Stat. 22; 
Act of August 4, 1894, 28 Stat. 229 ; Act of March 2, 1896, 29 Stat. 40 ; 
Act of March 18, 1896, 29 Stat. 69; Act of March 30, 1896, 29 Stat. 80; 
Act of April 6, 1896, 29 Stat. 87 ; Act of January 29, 1897, 29 Stat. 502; 
Act of February 14, 1898, 30 Stat. 241; Act of March 30, 1898, 30 Stat. 
347; Act of February 28, 1899, 30 Stat. 906. 

41 See, for example, United States v. Board of Nat. Missions of Presby
terian Church, 37 F. 2d 272 (C. C. A. 10, 1929). Compare sec. 2, para
graph 12, of the Act of June 28, 1906, 34 Stat. 539, providing for the 
conveyance of Osage lands to a cemetery association with a right of 
reverter to "the use and benefit of the individual members of the Osage 
tribe, according to the roll herein provided, or to their heirs." 

42 See, for example, the Act of May 9, 1924, 43 Stat. 117, providing that 
lands withdrawn from the Fort Hall Indian reservation for reservoir 
purposes shall be subject to a "reservation of an easement to the Fort 
Hall Indians to use the said lands for grazing, hunting, fishing, and 
gathering of wood, and so forth, the same way as obtained prior to this 
enactment, insofar as such uses shall not interfere with the use of 
said lands for reservoir purposes." Compare the Act of February 26, 
1919, 40 Stat. 1175, conferring upon the Havasupai tribe rights of "use 
and occupancy" in lands within the Grand Canyon National Park. 
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lands; ~ (7) water rights;" (8) rights of interment; 45 (9) 
tribal trust funds ; ~ ( 10) accounts payable to tribe!7 

48 Act of June 4, 1920, sec. 6, 41 Stat. 751, 753 (Crow) ; Act of June 28, 
1898, sec. 11, 30 Stat. 495, 497 (Indian Territory) ; Act of June 28, 
1906, 34 Sta t. 539 (Osage) ; Act of March 3, 1921, sec. 4, 41 Stat. 1355 
(Fort Belknap). See sec. 14, ·infr a. 

"See, for example, Act of June 6, 1900, 31 Stat. 672 (Fort Hall; reserv
ing water rights by agreement where surplus lands were sold on Fort 
Hall Reservation) ; Act of March 3, Hl05, 33 Stat. 1016 (authorizing the 
use of tribal funds to purchase water rights for Indian lands on the 
Wind River Reservat ion in accordance with the statutes of Wyoming). 
And see sec. 16 of this Chapter. 

45 Act of March 1, 1883, 22 Stat. 432 (rights of interment reserved for 
Indians of Alleghany Indian Reservation when lands are transferred to 
cemetery association) ; Act of January 27, 1913, 37 Stat. 652 (Fort 
Bidwell Indian School Reservation) . 

46 Act of June 8, 1858, sec. 2, 11 Stat. 312 ; Act of March 3, 1863, sees. 4, 
5, 12 Stat. 819; Act of April 29, 1874, sec. 2, 18 Stat. 36, 41; Act of 

Various other types of property rights ' 8 vested in Indian tribes 
might be noted, but the foregoing list should serve to convey 
a fair idea of the complexity of the subject matter and the 
danger of overgeneralization. 

March 3, 1881, sec. 4, 21 Stat. 380; Act of March 3, 1885, 23 Stat. 351 
(Sac and Fox, and Iowa) ; Act of September 1, 1888, sec. 6, 25 Stat. 452; 

Act of February 20, 1893, 27 Stat. 469 (White Mountain Apache) ; Act 
of March 2, 1901, 31 Stat. 952; Act of April 23, 1904, 33 Stat. 302 
(Flathead) ; Act of December 21, 1904, 33 Stat. 595 (Yakima) ; Act of 
June 5, 1906, 34 Stat. 213; Act of February 10, 1912, 37 Stat. 64 
(Blackfeet) ; Act of February 14, 1913, 37 Stat. 675 (Standing Rock) ; 
Act of March 3, 1925, 43 Stat. 1101. See sec. 22. infra. 

47 See, for example, Act of March 3, 1921, sec. 5, 41 Stat. 1355. 
48 See, for example, Act of August 6, 1846, 9 Stat. 55 (claims) ; Joint 

Resolution of January .18, 1893, 27 Stat. 753; Act of February 13, 1913, 
37 Stat. 668 (right of ferriage) ; Act of February 9, 1925, 43 Stat. 820 
(claims). 

SECTION 3. SOURCES OF TRIBAL RIGHTS IN REAL PROPERTY 

The definition of tribal property rights in every decid~d case 
and in every actual situation involves some document or course 
of action which defines those rights. An analysis of the different 
ways in which tribal rights over property come into being is 
therefore prerequisite to a proper definition of those rights. 

Interests in real property have been acquired by Indian tribes 
in at least six ways: 

1. By aboriginal possession. 
2. By treaty. 
3. By act of Congress. 
4. By Executive action: 
5. By purchase. 
6. By action of a colony, state, or· foreign nation. 

In sections 4 to 9 of this chapter, these six sources of tribal 
right will be. analyzed. 

A word of caution, however, must be offered against the as
sumption that the foregoing six methods are clearly distinguished 
from each other. In fact, there is an interconnection of all 

methods: aboriginal possession may be confirmed by treaty or 
statute; a treaty may carry out objectives laid down in a statute, 
and vice versa ; either may be implemented by Executive order 
or purchase. Action of the United States along any of these 
lines may parallel or confirm acts of prior sovereignties. But 
with all these qualifications, the six-fold division above proposed 
does offer a convenient method of arranging in workable compass 
the material pertaining to the creation of tribal property rights 
in land. 

By way of corrective to any illusion of certainty that this divi
sion of material may stimulate, it is well to quote the words of 
the Supreme Court in Minnesota v. Hitchcock.'0 

* * * Now, in order to create a reservation it is not 
necessary that there should be a formal cession or a 
formal act setting apart a particular tract. It is enough 
that from what has been done there results a certain 
defined tract appropriated to certain purposes. * * * 

'9185 u. s. 373, 389-390 (1902). 

SECTION 4. ABORIGINAL POSSESSION 

The derivation of Indian property rights from aboriginal 
possession 110 is not only the first source of tribal property rights 
in a historical sense, but is of first importance in that this source 
of property has greatly influenced tribal tenures established in 
other ways. Except in the light of this influence, it is difficult 
to 'understand why peculiar incidents should attach to prop
erty which has been purchased outright by an Indian tribe from 
a private person, or has been patented to the tribe by the United 
States in the same way that other public lands are patented 
to private individuals. That there are peculiar incidents at
tached even to fee-simple tenure by an Indian tribe is an 
undoubted fact, and the explanation of this fact is probably 
to be found in the contagion that has emanated from the 
concept of aboriginal possession. 

The problem of recognizing or denying possessory rights 
claimed by the aborigines in the soil of America engaged the 

50 The significance of this concept is summarized in these words from 
the opinion in Deere v. State ot New York, 22 F. 2d 851, 854 (D. C. 
N.D. N.Y., 1927): 

• • • The source of title here is not letters patent or other form 
of grant by the federal government. Here the Indians claim imme
morial rights, arising prior to white occupation, and recognized and 
protected by treaties between Great Britain and the United States and 
between the United States · and the Indians. By the treaty of 1784 
between the Unite<) States and the Six Nations of Indians, and the 
treaty of 1796 betWN'n the United States, the state of New York and 
the Seven Nations of Canada. the right of occupation of the lands in 
~g~fiV~~~Y the St. Regis Indians, was not granted, but recognized and 

attention of jurists and publicists from the discovery of Amer
ica. A clear expression of the classical view, which influenced 
Chief Justice Marshall and other founders of American legal 
doctrine in this field, was given by Vattel.51 The conflicting 
claims of European powers to unpopulated areas in the new 
world were to be resolved, according to Vattel, in accordance 
with the precept of natural law (or, as we should say today, 
the precept of internat1onal morality) that no nations can 

* • * exclusively appropriate to themselves more land 
than they have occasion for, or more than they are able 
to settle and cultivate. * * * We do not, therefore, 
deviate from the views of nature in confining the Indians 
within narrower limits. However, we cannot help prais
ing tlie moderation of the English puritans who first 
settled in New England; who, notwithstanding their being 
furnished with a charter from their sovereign, purchased 
of the Indians the land of which they intended to take 
possession. This laudable example was followed by Wil
liam Penn, and the colony of quakers that he conducted 
to Pennsylvania. 

The basic issues in the field of aboriginal possessory right 
were first presented to the United States Supreme Court in the 
case of Johnson v. Mclntosh.fi2 Of the opinion of Chief Justice 
Marshall in that case, a leading writer on American consti-

lil Vattel's Law of Nations (1733), Book I, c. XVIII. The passage 
quoted is from the edition of Chitty published in 1839. 

G2 8 Wheat. 543 (1823). 
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tutional law remarks: "the principles there laid down have 
ever since been accepted as correct." 53 In this case the plaintiffs 
claimed land under a grant by the chiefs of the Illinois and 
Piankeshaw Nations, and in the words of the opinion, "the 
question is, whether this title can be recognized in the courts of 
the United States?" In reaching the conclusion that the Indian 
tribes did not enjoy and could not convey complete title to the 
soil, the Court analyzed in some detail the extent and origin 
of the Indians' possessory right. From this opinion the fol
lowing pertinent excerpts are taken : 

On the discovery of this immense continent, the great 
nations of Europe were eager to appropriate to themselves 
so much of it as they could respectively acquire. Its 
vast extent offered an ample field to the ambition and 
enterprise of all; and the character and religion of its 
inhabitants afforded an apology for considering them 
as a people over whom the superior genius of Europe 
might claim an ascendency. The potentates of the old 
world found no difficulty in convincing themselves that 
they made ample compensation to the inhabitants of the 
new, by bestowing on them civilization and Christianity, 
in exchange for unlimited independence. But, as they 
were ali in pursuit of nearly the same object, it was 
necessary, in order to avoid conflicting settlements, and 
consequent war with each other, to establish a principle, 
which all should acknowledge as the law by which the 
right of acquisition, which they all asserted, should be 
r egulated as between themselves. This principle was, 
that discovery gave title to the government by whose 
subjects, or by whose authority, it was made, against 
all other European governments, which title might be 
consummated by possession. 

The exclusion of all other Europeans, necessarily gave 
to the nation making the discovery the sole right of 
acquiring the soil from the natives, and establishing 
settlements upon it. It was a right with which no Euro
peans could interfere. It was a right which all asserted 
for themselves, and to the assertion of which, by others, 
all assented. 

Those relations which were to exist between the dis
coverer and the natives, were to he regulated by them
selves. The rights thus acquired being exclusive, no 
other power could interpose between them. 

In the establishment of these relations, the rights of 
the original inhabitants were, in no instance, entirely dis
regarded; but were necessarily, to a considerable extent, 
impaired. They were admitted to be the rightful occu
pants of the soil, with a legal as well as just claim to 
retain possession of it, and to use it according to their 
own discretion; but their rights to complete sovereignty, 
aR independent nations, were necessarily diminished. and 
their power to dispose of the soil at their own will. to 
whomsoever they pleased, was denied by the original 
fundamental principle, that discovery gave exclusive title 
to those who inade it. 

While the different nations of Europe respected the 
right of the natives, as occupants, they asserted the ulti
mate dominion to be in themselves·; and claimed and ex
ercised, as a consequence of this ultimate dominion, a 
power to grant the soil, while yet in possession of the 
natives. These grants have been understood by all, to 
convey a title to the grantees, subject only to the Indian 
right of occupancy. 

The history of America, from its discovery to the pres
ent day, proves, we think, the universal recognition of 
these principles. (Pp. 572-574.) 

* * * * * 
The United States, then, have unequivocally acceded to 

that great and broad rule by which its civilized inhabi
tants now hold this country. They bold, and assert in 
themselves, the title by which it was acquired. They 
maintain, as all others have maintained, that discovery 
gave an exclusive right to extinguish the Indian title of 
occupancy, either by purchase or by conquest; and gave 
also a right to such a degree of sovereignty as the circum
stances of the people would allow them to exercise. 

~~a C. K. Burdick, The Law of the American Constitution, Its Origin 
and Development (1922) sec. 107. 

The power now possessed by the government of the 
United States to grant lands, resided, while we were colo
nies, in the crown, or its grantees. The validity of the 
titles given by either has never been questioned in our 
courts. It has been exercised uniformly over territory in. 
possession of the Indians. The existence of this power 
must negative the existence of any right which may con
flict with and control it. An absolute title to lands cannot 
exist, at the same time, in different persons, or in different 
governments. An absolute, must be an exclusive title, or 
at least a title which excludes all others not compatible 
with it. All our institutions recognize the absolute title 
of the crown, subject only to the Indian right of occupancy, 
and recognize the absolute title of the crown to extinguish 
that right. This is incompatible with an absolute and 
complete title in the Indians. 

We will not enter into the controversy, whether agricul
turists, merchants, and manufacturers, have a right, on 
abstract principles, to expel hunters from the territory 
they possess, or to contract their limits. Conquest gives 
a title which the courts of the conqueror cannot deny, 
whatever the private and speculative opinions of individu
als may be, respecting the original justice of the claim 
which has been successfully asserted. The British govern
ment, which was then our government, and whose rights 
liave passed to the United States, asserted a title to all 
the lands occupied by Indians, within the chartered limits 
of the British colonies. It asserted also a limited sover
eignty over them, and the exclusive right of extinguishing 
the title which occupancy gave to them. These claims 
have been maintained and established as far west as the 
River Mississippi, by the sword. The title to a vast por
tion of the lands we now hold, originates in them. It is not 
for the courts of this country to question the validity of 
this title, or to sustain one which is incompatible with it. 
(Pp. 587-589.) 

* * * * * 
However extra:ragant the pretension of converting the 

discovery of an inhabited country into conquest may 
appear; if the principle has been asserted in the first 
instance, and afterwards sustained; if a country has been 
acquired and held under it; if the property .of the great 
mass of the community originates in it, it becomes the law 
of the land, and cannot be questioned. So, too, with 
respect to the concomitant principle, that the Indian in
habitants are to be considered merely as occupants, to be 
protected, indeed, while in peace, in the possession of their 
lands, but to be deemed incapable of transferring the 
absolute title to ·others. However this restriction may be 
opposed to natural right, and to the usages of civilized 
nations, yet, if it be indispensable to that system under 
which the country bas been settled, and be adapted to the 
actual condition of the two people, it may, perhaps, be 
supported by reason, and certainly cannot be rejected by 
courts of justice. (Pp. 591-592.) 

The limitations upon Indian rights emphasized by Chief ~us
tice Marshall in his opinion in the Mcintosh, case were supple
mented a few years later by a second notable opinion of the 
Chief Justice emphasizing the positive content of the Indian 
possessory right. In the case of Worcester v. Georgia,M which 
dealt with the constitutionality of action by the State of Georgia 
leading to the imprisonment of individuals admitted to resi
dence in the Cherokee Reservation by the authorities of that 
nation and by the United States, the Supreme Court took occa
sion again to analyze in detail th~ extent of the Indian right 
in the soil of the Cherokee Nation. "It is difficult" the Chief 
Justice ironically noted 

* * * to comprehend the proposition, that the in
habitants of either quarter of the globe could have right
ful original claims of dominion over the inhabitants .of 
the other, or over the lands they occupied; or that tl1e 
discovery of either by the other should give the discoverer 
rights in the country discovered, which annuled the pre
existing rights of its ancient possessors. 

* * • • * 
M 6 Pet. 515 (1832). 
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But power, war, conquest, give rights which, after pos
session, are conceded by the world, and which can never 
be controverted by those on whom they descend. (P. 543.) 

"The great maritime powers of Europe," the Chief Justice 
observed, agreed upon the mutually advantageous rule, formu
lated in the Mcintosh case "'that discovery gave title to the 
government by whose subjects or by whose authority it was 
made, against all other European governments, which title 
might be consummated by possession.' 8 Wheat 573." (Pp. 
543-4.) 

Such a rule, however, bound the European governments, but 
not the Indian tribes. 

This principle, acknowledged by all Europeans, because 
it was the interest of all to acknowledge it, gave to the 
nation making the discovery, as its inevitable conse
quence, the sole right of acquiring the soil and of making 
settlements on it. It w:as an exclusive principle which 
shut out the right of competition among those who had 
agreed to it; not one which could annul the previous 
rights of those who had not agreed to it. It regulated 
the right given by discovery among-the European discov
erers; but could not affect the rights of those already in 
possession, either as aboriginal occupants, or as occupants 
by virtue of a discovery made before the memory of man. 
It gave the exclusive right to purchase, but did not found 
that right on a denial of the right of the possessor to sell. 

The relation between the Europeans and the natives 
was d,etermined in each case by the particular govern
ment which asserted and could maintain this preemptive 
privilege in the particular place. The United States suc
ceeded to all the claims of Great Britain, both territorial 
and political; but no attempt, so far as is known, bas 
been made to enlarge them. So far as they existed merely 
iu theory, or were in their nature only exclusive of the 
claims of other European nations, they still retain their 
original character, and remain dormant. So far as they 
have been practically exerted, they exist in fact, are under
stood by both parties, are asserted by the one, and ad
mitted by the other. 

Soon after Great Britain determined on planting colo
nies in America, the king granted charters to companies 
of his subjects, who associated for the purpose of carrying 
the views of the crown into effect, and of enriching them
selves. The first of these charters was made before pos
session was taken of any part of the country. They pur
port, generally, to convey the soil, from the Atlantic to 
the South Sea. This soil was occupied by numerous 
and warlike nations, equally willing and able to defend 
their possessions. The extravagant and absurd idea, that 
the feeble settlements made on the sea-coast, or the com
panies under whom they were made, acquired legitimate 
power by them to govern the people, or occupy the lands 
from sea to sea, did not enter the mind of any man. They 
were well understood to convey the title which, according 
to the common law of European sovereigns respecting 
America, they might rightfully convey, and no more. 
This was the exclusive right of purchasing such lands 
as the natives were willing to sell. The crown could not 
be understood to grant what the crown did not affect to 
claim; nor was it so understood. ( Pp. 544-545.) 

Viewing the problem in these terms, the Supreme Court had 
no difficulty in reaching the conclusion that a possessory right 
in the area concerned was vested in the Cherokee Nation and 
that the State of Georgia had no authority to enter upon the 
Cherokee lands without the consent of the Cherokee Nation. 

These views were reaffirmed by the Supreme Court, per Clif
ford, J., in the subsequent case of Holden v. Joy.65 

Enough has already been remarked to show that the 
lands conveyed to the United States by the treaty were 
held by the Cherokees under their original title, acquired 
by immemorial possession, commencing ages before the 
New World was known to civilized man. Unmistakably 
their title was absolute, subject only to the pre-emption 

&~~ 84 U. S. 211, 244 (1872). Accord: 1 Op. A. G. 465 (1821). 

right of purchase acquir<'d by the United tates as the suc
cessors of Great Britain, and the right also on their part 
as such successors of the discoverer to prohibit the sale 
of the land to any other governments or their subjects, 
and to exclude all other governments from any interfer
ence in their affairs. • 

• Mitchel et al. v. United States, 9 Peters, 748. 

A similar view of the aboriginal Indian title was taken by the 
Attorney General in answering the question whether a certain 
Mr. Ogden, owner of the reversionary fee in Seneca Indian lands, 
might lawfully enter these lands for the purpose of making a 
survey. In answering this question in the negative, Attorney 
General Wirt declared : 

The answer to this question depends on the character 
of the title which the Indians retain in these lands. The 
practical admission of the European conquerors of this 
country renders it unnecessary for us to speculate on the 
extent of that right which they might have asserted from 
conquest, and from the migratory habits and hunter state 
of its aboriginal occupants. (See the authorities cited 
in Fletcher and Peck, 6 Cranch, 121.) The conquerors 
have never claimed more than the exclusive right of pur
chase from the Indians, and the right of succession to a 
tribe which shall have removed vo-luntarily, or become 
extinguished by death. So long as a tribe exists and 
remains in possession of its lands, its title and possession 
are sovereign and exclusive; and there exists no authority 
to enter upon their lands, for any purpose whatever, with
out their consent. * * * Although the Indian title con
tinues only during their possession, yet that possession 
has been always held sacred, and can never be disturbed 
but by their consent. They do not hold under the States, 
nor under the United Stutes; their title is original, sov
ereign, and exclusive. We treat with them as separate 
sovereignties; and while an Indian nation continues to 
exist within its acknowledged limits, we have no more 
right to enter upon their territory, without their co-nsent, 
than we have to enter upon the territory of a foreign 
prince. 

It is said that the act of ownership proposed to be 
exercised by the grantees under the State of Massachusetts 
will not injure the Indians, nor disturb them in the usual 
enjoyment of these lands; but of this the Indians, whose 
title, while it continues, is sovereign and exclusive, are 
the proper and the only judges. * * * 

I am of opinion that it is inconsistent, both with the 
character of the Indian title and the stipulations of their 
treaty, to enter upon these lands, for the purpose of mak
ing the proposed surveys, without the consent of the 
Indians, freely rendered, amd on a fttll understanding of 
the case. 56 

( Pp. 466-467.) 

Cases and opinions subsequent to the Mcintosh case oscillate 
between a stress on the content of the Indian possessory right 
and stress on the limitations of that right. These opinions and 
cases might perhaps be classified according to whether they refer 
to the Indian right of occupancy as a "mere" right of occupancy 
or as a "sacred" right of occupancy. All the cases, however, 
agree in saying that the aboriginal Indian title involves an ex
clusive right of occupancy and docs not involve an ultimate fee. 
The cases dealing with Indian lands in the territory of the 
original colonies locate the ultimate fee in the state wherein the 
lands are situated.57 Outside of the territory of the original 

116 The Seneca Lands, 1 Op. A. G. 465 (1821). 
61 Clark v. Smith, 13 Pet. 195 (1839) ; Lattimer v. Poteet, 14 Pet. 4 

(1840) ; Seneca Nation v. Christy, 162 U. S. 283 (1896) ; The Cherokees 
and their Lands, 2 Op. A. G. 321 (1830) (holding that Cherokee lands 
became the property of Georgia wpon the migration of the occupants) ; 
Tennessee Land Titles, 30 Op. A. G. 284 (1914) (holding that such 
lands within the boundaries of the State of Tennessee became the prop
erty of that state upon the migration of the Cherokees) ; Spalding v. 
Chandler, 160 U. S. 394 (1896), and see Fletcher v. Peck, 6 Cranch 87 
(1810) ; Johnson v. Mcintosh, 8 Wheat. 543, 590 (1823) ; Cherokee Na.. 
tion v. Georgia, 5 Pet. 1, 38 (1831) ; United States v. Joseph, 94 U. S. 614, 
618 (1876), a!I'g. 1 N. M. 593 (1894); 5 L. D. Memo. 236 (New York 
Indians). 
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colonies, the ultimate fee is located in the United Slates and may 
be granted to individuals subject to the Indian right of 
occupancy.68 

The question of what evidenciary facts must be shown to 
establish the aboriginal possession described in the foregoing 
opinions would carry us beyond the limits of this volume, but 
certain elementary principles are readily established. It has 
been held that title by aboriginal possession is not established by 
proof that an area was used for hunting purposes where other 
tribes also hunted on the lands in question."e 

Where exclusive occupancy over a considerable period is shown, 

58 Missour·£ v. Iowa, 7 How. 660 (1849) ; Portage City Oase, 8 Op. A. G. 
255 (1856) . Of. Act of June 7, 1836, 5 Stat. 34 (granting state juris
diction over given territory, to take effect 'when Indian title to the 
country was extinguished). 

u Assiniboine Indian Tribe v. United States, 77 C. Cis. 347 (1933), 
a•pp. dism. 292 U. S. 606. 

rights of possession are not lost by forced abandonment.80 In 
the words of the Court of Claims, 

The Supreme Court has repeatedly held that the Indians' 
claim of right of occupancy of lands is dependent upon 
actual and not constructive possession. Mitchel v. United 
States, 9 Pet. 711; Williams v. Chicago, 242 U. S. 434; 
Choctaw Nation v. United States, 34 C. Cls. 17. Beyond 
doubt, abandonment of claimed Indian territory by the 
Indians will extinguish Indian title. In this case the 
Government interposes the defense of abandonment, as
serting that the facts sustain the contention. It is of 
course conceded that the issue of abandonment is one 
of intention to relinquish, surrender, and unreservedly 
give up all claims to title to the lands described in the 
treaty, and the source from which to arrive at such an 
intention is the facts and circumstances of the transaction 
involved. Forcible ejection from the premises, or nonuser 
under certain circumstances, as well as lapse of time, are 
not standing alone sufficient to warrant an abandonment. 
Welsh v. Taylor, 18 L. R. A. 535; Gassert v. Noyes, 44 
Pacific 959; Mitchell v. Corder·, 21 W. Va. 277. (P. 334.) 

__ 60_F_o_r_t_B_er-thold Int:Uans v. United States, 71 C. Cls. 308 (1!)30). 

SECTION 5. TREATY RESERVATIONS 

The various ways in which treaty reservations have been 
established and the different forms of language used in defining 
the tenure by which such reservations are held, together with 
the judicial and administrative interpretations placed upon these 
phrases, have been noted in some detail in Chapter 3, and need 
not be restated here. It is enough for our present purposes 
merely to list (a) the principal ways in which treaty reserva
tions have been established; (b) the principal forms of language 
used in defining tribal tenure; and (c) the more important rules 
of interpretation placed upon such phraseology. 

A. METHODS OF ESTABLISHING TREATY 
RESERVATIONS 

A typical treaty fixed a "boundary line between the United 
States and the Wiandot and Delaware nations." 63 

In many treaties the recognition of aboriginal title was coupled 
with a cession of portions of the aboriginal domain. 04 Thus, 
Article 6 of the Treaty of January 31, 1786, with the Shawanoe 
Nation 65 provides: 

The United States do allot to the Shawanoe nation, 
lands within their territory to live and hunt upon, begiM
ning at * * *, beyond which lines uoue of the citizens 
of the United Stutes shall settle, nor disturb the Shawa
noes in their settlement and possessions; and the Sha
wanoes do relinquish to the United States, all title, or 
pretence of title, they ever had to the lands east, west, and 
south, of the east, west and south lines before described. 

In some of these treaties the tribe was given a right at a 
In general, three methods of establishing tribal ownership of future date to select from the ceded portions additional land for 

lands by treaty were in common use: (1) the recognition of reservation purposes.00 

aboriginal title; (2) the exchange of lands; and (3) the pur- (2) A second method of establishing tribal land ownership 
chase of lands. by treaty was through the exchange of lands held in aboriginal 

(1) Usually the first treaty made by the United States with possession for other lands which the United States presumed 
a given tribe recognizes the aboriginal possession of the tribe to grant to the tribe.67 A typical treaty of this type is that of 
and defines its geographical extent. When this geographical 
extent has been defined by treaty with another sovereign, the 
treaty with the United States may simply confirm· such prior 
definition. Thus, the first published Indian treaty, that of Sep
tember 17, 1778, with the Delaware Nation,81 provides: 

Whereas the enemies of the United States have endeav
oured, by every artifice in their power, to possess the In
dians in general with an opinion, that it is the design of 
the States aforesaid, to extirpate the Indians and take 
possession of their country: to obviate such false sugges
tion, the United States do engage to guarantee to the 
aforesaid nation of Delawares, and their heirs, all their 
territorial rights in the fullest and m·ost ample manner, as 
it hath been bounded by former treaties,62 as long as they 
the said Delaware nation shall abide by, and hold fast 
the chain of friendship now entered into. 

61 Art 6, 7 Stat. 13. 
" 2 The "former treaties" referred to in this article were treaties with 

tlw British Crown and with the Colonies. A similar reference is made 
in the Treaty of December 17, 1801, with the Chactaw Nation, Art. 3, 7 
Stat. 66. ("The two contracting parties covenant and agree that the old 
line of demarkation heretofore established by and between the officers 
of his Britannic Majesty and the Chactaw nation • * • shall be 
retraced and plainly marked, * * * and that the said line shall be 
the boundary between the settlements of the Mississippi Territory and 
the Chactaw nation.") 

63 Art 3 of Treaty of January 21, 1785, with the Wiandot, Delaware 
Chippawa, and Ottawa Nations, 7 Stat. 16. Art. 3 of Treaty of January 
3, 1786, with the Choctaw Nation, 7 Stat. 21. ("The boundary of the 
lands hereby allotted to the Choctaw nation to live and hunt on 

* *, is and shall be the following * * *") ; Art. 4 of Treaty of 
August 7, 1790, with the Creek Nation, 7 Stat. 35. ("The boundary 
between the citizens of the United States and the Creek Nation is, and 
shall !Je, *.") 

64 Treaty of August 3, 1795, with the Wyandots, Delawares, Shaw
anoes, Ottawas, Chipewas, Putawatimes, Miamis, Eel River, Weea's, 
Kickapoos, Piankashaws, and Kaskaskias, 7 Stat. 49; Treaty of May 31, 
1796, with the SPven Nations of Canada, 7 Stat. 55 ; ct. Treaty of July 2, 
1791, with the Cherokee Nation, 7 Stat. 39, 40; ("The United States sol
emnly guarantee to the Cherokee nation all their lands not hereby 
ceded."); Treaty of October 17, 1802, with the Choctaw Nation, 7 Stat. 
73; Treaty of December 30, 1805, with the Piankishaw Tribe, 7 Stat. 
100; Treaty of November 17, 1807. with the Ottoway, Chippeway, Wy
andotte and Pottawatamie Nations, 7 Stat. 105 ; Treaty of August 24, 
1818, with the Quapaw Tribe, 7 Stat. 176 ; Treaty of September 24, 1819, 
with the Chippewa Nation, 7 Stat. 203 ; Treaty of September 18, 1823, 
with the Florida Tribes, 7 Stat. 224; Treaty of June 2, 1825, with the 
Great and Little Osage Tt'lbes, 7 Stat. 240 ; Treaty of June 3, 1825, 
with the Kansas Nation, 7 Stat. 244; Treaty of October 23, 1826, with 
the Miami Tribe, 7 Stat. 300. 

6
• 7 Stat. 26, 27. 

00 Treaty of August 13, 1803, with the Kaskaskia Nation, 7 Stat. 78. 
87 Treaty of September 29, 1817, with the Wyandot, Seneca, Delaware, 

Shawanese, Potawatomees, Ottawas, and Chippeway Tribes, 7 Stat. 160; 
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O<:tober 3, 1818, with the Delaware Nation.68 The first two B. TREATY DEFINITIONS OF TRIBAL PROPERTY RIGHTS 
articles of this treaty provided: 

ART. 1. The Delaware nation of Indians cede to the 
United States all their claim to land in the state of 
Indiana. 

ART. 2. In consideration of the aforesaid cession, the 
United States agree to provide for the Delawares a country 
to reside in, upon the west side of the Mississippi, and to 
guaranty to them the peaceable possession of the same. 

This type of exchange is characteristic of the "removal" treaties 
whereby many of the eastern and central tribes were indueed 
to move westward.69 

Another type of treaty wherein an aboriginal domain is ceded 
to the United States in exchange for other lands arises where 
a particular tribe combines with another and cedes to the United 
States its land in exchange for the privilege of participating in 
the reservation privileges accorded the other tribe.70 Yet another 
variation combines the two foregoing basic methods. A typical 
treaty of this type is that of July 8, 1817, with the Cherokee 
Nation,71 wherein it was provided that a portion of the aboriginal 
lands be ceded in exchange for lands west of the Mississippi but 
that a portion be retained for those Indians not desirous of 
migrating west.72 

(3) A third type of treaty provision for the establishing of 
reservations, frequently connected with the above two methods,_ 
directed the purchase of lands on behalf of the tribe. Generally 
tribal funds were utilized for such purcliase and the purchase 
was made either from the United States or from another tribe. 
A typical provision of this type is the following, taken from the 
Treaty of March 21, 1866, with the Seminoles: 

* * * The United States having obtained by grant of 
the Creek nation the westerly half of their lands, hereby 
grant to the Seminole nation the portion thereof here
after described, * * *. In consideration of said ces
sion of two hundred thousand acres of land described 
above, the Seminole nation agrees to pay therefor the price 
of fifty cents per acre, amounting to the sum of one hun
dred thousand dollars, which amount shall be deducted 
from the sum paid by the United States for Seminole 
lands under the stipulations above written.73 

Treaty of July 30, 1819, and July 19, 1820, with the Kickapoo Tribe, 7 
Stat. 200, 208; Treaty of November 7, 1825, with the Shawanee Nation, 
7 Stat. 284; Treaty of September 27, 1830, wtih the Choctaw Nation 
7 Stat. 333; Treaty of February 28, 1831, with the Seneca Tribe, 7 Stat. 
348 ; Treaty of July 20, 1831, with the Mixed Band of Seneca and Shawnee 
Indians, 7 Stat. 351; Treaty of August 8, 1831, with the Shawnee Tribe, 
7 Stat. 355 ; Treaty of August 30, 1831, with the Ottoway Indians, 7 Stat. 
359; Treaty of September 15, 1832, with the Winnebago Nation, 7 Stat. 
370 ; Treaty of October 24, 1832, with the Kickapoo Tribe, 7 Stat. 391 ; 
Treaty of November 6, 1838, with the Miami Tribe, 7 Stat. 569; Treaty 
of October 11, 1842, with the Confederated Tribes of Sac and Fox, 7 Stat. 
596; Treaty of March 17, 1842, with the Wyandott Nation, 11 Stat. 581. 

68 7 Stat. 188. 
6o See Chapter 3, sec. 4E. 
7o Treaty of September 25, 1818, with the Peoria, Kaskaskia, Mitchi

gamia, Cahokia and Tamarois Tribes of the Illinois Nation, 7 Stat. 181; 
Treaty of November 15, 1824, with the Quapaw Nation, 7 Stat. 232. 

n 7 Stat. 156. 
72 Treaty of January 24, 1826, with the Creek Nation, 7 Stat. 286. 

See also Treaty of October 18, 1820, with the Choctaw Nation, 7 Stat. 210 
("Whereas it is an important object with the President of the United 
States, to promote the civilization of the Choctaw Indians, by the estab
lishment of schools amongst them; and to perpetuate them as a nation, 
by exchanging, for a small part of their land here, a country beyond the 
Mississippi River, where all, who live by bunting and will not work, may 
be collected and settled together. • • •••). 

73 Art. 3, 14 Stat. 755. See also Treaty of December 29, 1835, with 
the Cherokee Tribe, 7 Stat. 478, 480 ("* • * the United States in con
sideration of the sum of five hundred thousand dollars therefore hereby 
covenant and agree to convey to the said Indians • • • the fol
lowing additional tract of land"). 

The language used to define the character of the estate guaran
teed to an Indian tribe varies so considerably that any detailed 
classification is likely to be nearly useless. It is possible, how
ever, to distinguish five general types of language commonly 
utilized. 

(1) In a number of treaties the United States undertakes to 
grant to the tribe concerned a patent in fee simple.74 In some 
cases reference is made to the tribe "and their descendants."71 

In a few cases the terms "patent" and "fee simple" are coupled 
with language indicating that if the tribe ceases to exist as an 
entity the land will revert or escheat to the United States.76 In 
some cases express provision is made restricting alienation.77 

Occasionally the language of the ordinary patent or deed in fee 
· simple is embellished with guarantees stressing the permanent 
character of the tenure, as in the following language, taken from 
the Treaty of May 6, 1828, with the Cherokee Nation :78 

* * * a permanent home, and which shall, under the 
most solemn guarantee of the United States, be, and re
main, theirs forever-a home that ·shall never, in all 
future time, be embarrassed by having extended around it 
the lines, or placed over it the jurisdiction of a Territory 
or State, nor be pressed upon by the extension, in any 
way, of any of the limits of any existing Territory or 
State; * * *.· 

(2) Other treaties guaranteed ownership or possession, or 
permanent possession, without using the technical language of 
the typical patent or grant in fee simple.79 Thus, for instance, 

74 Treaty of March 17, 1842, with the Wyandott Nation, 11 Stat. 581 
("both of these cessions to be made in fee simple to the Wyandotts, and 
to their heirs forever"). And see Chapter 3, sec. 4 

7~ Treaty of December 29, 1835, with the Cherokee Tribe, 7 Stat. 478 
("the United States * hereby covenant and agree to 
convey to the said Indians, and their descendants by patent, in fee 
simple *"). 

76 Treaty of September 20, 1816, with the Chickasaw Nation, 7 Stat. 
150; Treaty of September 27, 1830, with the Choctaw Nation, 7 Stat. 333 
("in fee simple to them and their descendants, to inure to them while 
they shall exist as a nation and live on it") ; Treaty of February 28, 1831, 
with the Seneca Tribe, 7 Stat. 348; Treaty of July 20, 1831, with the 
Mixed Band of Seneca and Shawnee Indians, 7 Stat. 351; Treaty of 
August 8, 1831, with the Shawnee Tribe, 7 Stat. 355 ; Treaty of August 
39, 1831, with the Ottoway Indians, 7 Stat. 359; Treaty of February 14, 
1833, with the Creek Nation, Art. 3, 7 Stat. 417 ("The United States will 
grant a patent, in fee simple, to the Creek nation of Indians • • *, 
and the right thus guarranteed by the United States shall be continued to 
said tribe of Indians, so long as they shall exist as a nation, and continue 
to occupy the country hereby assigned them"). 

77 Treaty of December 29, 1832, with the United Nation of Senecas and 
Shawnee Indians, 7 Stat. 411, 412 ("The said patents shall be granted in 
fee simple; but the lands shall not be sold or ceded without the consent of 
the United States") ; cf. Treaty of July 30, 1819, and July 19, 1820, 
with the Kickapoo Tribe, 7 Stat. 200, 208 ("to them, and their heirs 
for ever • * •. Provided, nevertheless, That the said tribe shall never 
sell the said land without the consent of the President of the United 
States"). 

78 7 Stat. 311. 
7o Treaty of September 24, 1829, with the Delaware Indians, 7 Stat. 

327 ("And the United States hereby pledges the faith of the government 
to guarantee to the said Delaware Nation forever, the quiet and peaceable 
possession and ' undisturbed enjoyment of the same, against the claims 
and assaults of all and every other people whatever.") ; Treaty of Octo
ber 11, 1842, with the Confederated Tribes of Sac and Fox. 7 Stat. 596 
("to the Sacs and Foxes for a permanent and perpetual residence for 
them and their descendants • • *") ; Treaty of August 3, 1795, with 
the Wyandots, Delawares, Sbawanoes, Ottawas, Chipewas, Pntawatimes, 
Miamis. Eel-river, Weea's, Kickapoos, Piankashaws, and Kaskask1as, 
7 Stat. 49, 52 ("The Indian tribes who have a right to those lands, are 
quietly to enjoy them, hunting, planting, and dwelling thereon so long 
as they please *") ; Treaty of October 24, 1832, with the Kicka
poo Tribe, 7 Stat. 391 ("and secured by the United States. to the said 
Kickapoo tribe, as their permanent residence"). 
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Article 4 of the Treaty of August 18, 1804, with the Delaware 
Nation 80 recognized the Delawares "as the rightful owners of all 
the country which is bounded * * * "81 

(3) Various other treaties used language which if literally 
construed restricts the Indian possession to a particular form of 
land utilization, but which may be construed as an outright grant 
in nontechnical language. Phraseology of this sort was analyzed 
by Marshall, 0. J., in Worcester v. Georgia,82 where he noted that 
the use of the term "hunting grounds" in describing the country 
guaranteed to the Cherokees did not mean that the land could 
not be used for the establishment of villages or the planting of 
cornfields. 

( 4) Particularly in the later treaties, phrases such as "use 
and occupancy" are increasingly utilized.88 

(5) Finally, a number of treaties dodge the problem of defin
ing the Indian estate by providing that specified lands shall be 
held "as Indian lands are held," &4. or as an Indian reservation, 55 

thus ignoring the fact that considerable differences may exist 
with respect to the tenures by which various tribes hold their 
land. 

C. PRINCIPLES OF TREATY INTERPRETATION 

Apart from general principles of treaty interpretation discussed 
in Chapter 3, certain holdings with respect to the interpretation 
of treaty provisions establishing tribal land ownership deserve 
special note at this point. 

(1) By way of caution . against the notion that all Indian 
treaty reservations are held under a single form of ownership, 
one may note the comment of the Court of Claims in the case of 
Orow Nation v. United States:86 

80 7 Stat. 81. 
81 See Treaty of January 7, 1806, with the Cherokee Nation, 7 Stat. 

101, 103 ("and will secure to the Cherokees the title to the said reserva
tions"). 

82 6 Pet. 515, 553 (1832). 
88 Treaty of May 31, 1796, with the Seven Nations of Canada, 7 Stat. 55 

("to be applied to the use of the Indians of • • St. Regis") ; ct. 
Treaty of January 9, 1789, with the Wiandot, Delaware, Ottawa, Chip
pewa, Pattawattima, and Sac Nations, 7 Stat. 28, 29 ("to live and hunt 
upon, and otherwise to occupy as they shall see fit"). 

84 Treaty of May 12, 1854, with the Menomonees, 10 Stat. 1064. Of. 
Art. 2, Treaty of September 26, 1833, with the United Nation of Chip
pewas, Potawatamies and Ottowas, 7 Stat. 431. 

811 Treaty of October 2, 1818, with the Wea Tribe, 7 Stat. 186 
("to be holden by the said tribe as Indian reservations are usually held"). 
Of. Treaty of September 17, 1818, with the Wyandot, Seneca, Shawnese, 
and Ottawa Tribes, 7 Stat. 178 ("and held by them in the same manner 
as Indian reservations have been heretofore held. But [it] is 
further agreed, that the tracts thus reserved shall be reserved for the 
use of the Indians named • • • and held by them and their heirs 
forever, unless ceded to the United States.") ; Treaty of September 29, 
1817, with the Wyandot, Seneca, Delaware, Shawanese, Potawatomees, 
Ottawas and Cbippeway Tribes, 7 Stat. 160 ("grant, by patent, to the 
chiefs • • • for the use of the said tribe, • • • which tracts, 
thus granted, shall be held by the said tribe, upon the usual conditions of 
Indian reservations, as though no patent were issued.") 

86 81 c. Cis. 238, 275 ( ~935). 

* * * the title derived by an Indian tribe, through the 
setting apart of a reservation, depends entirely upon the 
terms of the treaty which is entered into between the 
parties, and that, where there is simply a reservation set 
apart for the Indian Nation, no fee simple or base fee is. 
granted to the tribe, but only a right of occupancy. 

(2) The question whether a treaty incorporates a grant in 
praesenti, or an executory promise, was considered in the case 
of the New York Indians v. United States.lfl Although the treaty 
used the words "agreed to set apart," the court held that the 
context and circumstances showed that the treaty was under
stood to effectuate a grant in praesenti.88 

( 3) It has been held that the mere use of the term "grant" in 
Indian treaties does not indicate an intent to establish fee simple 
tenure. 811 

( 4) Likewise, it has been held that the language of a "grant" 
d0€s not necessarily evidence a desire to grant new property 
rights but may constitute simply a method of defining and 
reserving aboriginal rights.00 

(5) Where the United States has made a treaty promise that 
certain land "shall be confirmed by patent to the said Christian 
Indians, subject to such restrictions as Congress may provide," 111 

and Congress has not provided any restrictions, the tribe is 
entitled to receive an ordinary patent granting title in fee simple, 
rather than "the usual Indian title." 92 

Other questions of the interpretation of treaty clauses are 
considered in later portions of this chapter, particularly in 
sections 12 to 16, and in Chapter 3, section 2. 

It is doubtful whether any broad principles of interpretation 
that would be at all useful can be derived from the cases in this 
:field, but in subsequent sections of this chapter we shall be con
cerned to analyze specific questions concerning the nature of the 
estate granted by the various phrases classified in the foregoi~g 
sections. 

lf1170 U. S. 1 (1898); followed in United States v. New Yot·k Indians, 
173 u.s. 464 (1899). 

88 Treaty of January 15, 1838, with New York Indians, 7 Stat. 550. 
See also Godfrey v. Beardsley, 10 Fed. Cas. No. 5497 (C. C. Ind. 1841), 
holding that a treaty can operate as a grant of title to lands. Accord: 
Jones v. Meehan, 175 U.S. 1 (1899). 

89 Title of the Brothertowns under the Menominie Treaty, 3 Op. A. G. 
322 (1838) ("the Indian tribes, under the poHcy of this government, in 
their natural capacity, cannot hold the absolute title to lands occupied 
by them, except when specially provided for by treaty; • • *") ; 
Goodfellow v. Muckey, 10 Fed. Cas. No. 5537 (C. C. Kans. 1881), holding 
that unless there is a clear and explicit provision in the treaty showing 
that the Government intended to make the grant in fee simple the 
court will presume that the treaty granted but a right of occupancy to 
the Indians. 

00 See United States v. Rornnine, 255 Fed. 253, 260 (C. C. A. 9, 1919) 
(interpreting Treaty of January 22, 1855, with various tribes of Oregon 
Territory, 12 Stat. 927) ; Gaines v. Nicholson, 9 How. 356, 364 (1850) ; 
United States v. Winans, 198 U. S. 371 (1905), rev'g. 73 Fed. 72 (C. C. 
Wash. 1896). 

91 Treaty of May 6, 1854, with the Delaware Indians, 10 Stat. 1048. 
92 9 Op. A. G. 24 (1857). 

SECTION 6. STATUTORY RESERVATIONS 

Sporadically during the treaty-making period and regularly 
since its expiration, tribal property rights in land have been 
established by specific acts of Congress. These acts vary from 
~peci:fic grants of fee simple rights to broad designations that a 
given area shall be used for the benefit of Indians, or that Indian 
occupancy of designated areas shall be respected by third par
ties. Legislation establishing Indian reservations follows var
ious patterns. 

(1) Perhaps the most common type of such legislation today 

is that which reserves a portion of the public domain from entry 
or sale and dedicates the reserved area to Indian use. The 
designated area is "set aside" or "reserved" for a given tribe, 
band, or group of Indians.93 Frequently the statute uses the 

93 E. g., Act of March 3, 1863, 12 Stat. 819 ("assign to and set apart 
for the Sisseton, Wahpaton, Medawakanton, and Wahpakoota bands of 
Sioux Indians") ; Act of May 21, 1926, 44 Stat. 614 (Makah and Qui
leute Indians) ; Act of March 3, 1928, 45 Stat. 162 (Indians of Indian 
Ranch, lnyo County, California). 
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phrase "reserved for the sole use and occupancy" 94 or some simi
lar phrase.9

" Other statutes of this type provide that desig
nated lands shall be "reserved as additions to" named reserva
tions,00 or, that the boundaries of a designated reservation are 
"extended to include'' specified lands.97 Occasionally the public 
lands so set aside are lands which have previously been used 
for another purpose and the prior purpose may be mentioned in 
the statute.08 In some of these statutes the designation of the 
Indian beneficiaries of the reservation to be established is dele
gated to administrative discretion. These statutes, typically, 
provide that given lands shall be reserved for the use and occu
pancy of certain named bands or tribes "and such other Indians 
as the Secretary of the Interior may see fit to settle thereon." 09 

(2) Another and a distinct type of statute authorizes the pur
chase either by voluntary sale or by condemnation 100 of private 
lands for Indian use, and allocates therefor funds in the United 
States Treasury not otherwise appropriated,101 or, in the alter-

94 Act of March 3, 1928, 4!J Stat. 162 (Koosharem Band of Indians in 
Utah) ; Act of May 23, 1928, 4ri Stat. 717 (Indians of the Acoma 
Pueblo) ; Act of February 11. 1929, 45 Stat. 1161 (Kanosh Band of 

· Indians in Utah) ; Act of June 20, 1935, 41) Stat. 393 (Kanosh Band of 
Indians of Utah). 

9 5 Act of March 3, 1807. 2 Rtat. 448 ("reserved for the use of the Raid 
[Delaware] tribe and their descendants. so long as they continue 
to reside thereon, and cultivate the same''). Act of April 12, 1924, 43 
Stat. 92 (Zia Pueblo) ; Act of March 3, 1925, 43 Stat. 1114 ("Navajo In
dians residing in that immediate vicinity") ; Act of May 10, 1926, 44 
Stat. 496 (MeRa Grande Reservation) ; Act of June 1, 1926, 44 Stat. 679 
(Morongo Indian Reservation) ; Act of March 3, 1V28, 45 Stat. 160 
(Indians of the Walker River Reservation) ; Act of February 11, 1929, 45 
Stat. 1161 (San Ildefonso Pueblo); Act of January 17, 1936, 49 Stat. 1094 
(Indians of the former Fort McDermitt Military Reservation, Nev.). 

00 Act of February 21, 11)31, 46 Stat. 1201 (Temecula or Pecbanga 
Indian ResE>rvation) ; Act of February 12. 1932, 47 Stat. 50 (Skull Val
ley Indian Reservation): Act of May 14, 1935. 49 Stat. 217 (Ro~ky Boy 
Indian Reservation) ; Act of June 22, 1936, 49 Stat. 1806 (Wall{er 
River Indian Reservation), and cf. Act of April 22, 1937, 50 Stat. 72 
("set aside as an addition to the Barona Ranch, a tract of land pur
chasE>d for the Capitan Grande Band of Mission Indians under authority 
contained in the Act of May 4, 1932. 47 Stat. L. 146"). 

97 Act of May 28, 1937, 50 Stat. 241 (Koosharem Indian ResE>rvation in 
Utah). 

oR Act of June 7, 1935, 49 Stat. 332 (Veterans' AdminiRtration lands 
to be held by the United States in trust for the Yavapai Indians) ; Act of 
.Tune 20. 1935, 49 Stat. 393 (National Forest lands "eliminated from the 
Cibola National ForPst and withdrawn as an addition to the Zuni 
Indian ResPrvation"). 

00 Act of April 1!3, 1874. 18 Stat. 28 (''use and occupation of the Gros 
Ventre, Piegan, Blood, Blackfoot, River Crow, and such other Indians 
as the President may, from time to time, see fit to locate thereon") ; 
Act of September 7. 1916. 39 Stat. 739 ("set apart as a reservation for 

· Rocky Boy's Band of Chippewa and such other homeless Indians in the 
State of Montana as the Secretary of the Interior may see fit to locate 
thereon") ; Act of May 31. 1924, 43 Stat. 246 ("certain bands of Paiute 
Indians, and such other Indians of this tribe as the Secretary of the 
Interior may sef' fit to settle thereon") : Act of March 3, 1928. 45 Stat. 
160 (Paiute and Shoshone) ; Act of April 13, 1938, 52 Stat. 216 (Go
shute). Of. Act of April 8, 1864, sec. 2, 13 Stat. 39 ("tracts of land 
• • • to be retained by the United States for the purposes of Indian 
reservations, which shall bP of suitable extent for the accommodation 
of the Indians of said state [California]"): Act of May 5, 1864, sec. 2, 13 
Stat. 63 ("set apart for the permanent settlemPnt and exclusive occupa
tion of such of the different tribes of Indians of said territory [Utah] 
as may be induced to inhabit the same"). 

On the interpretation of this language, see sec. 1D, supra, and sec. 7, 
infra. 

1oo Act of .Tune 23, 1926, 44 Stat. 763; applied in United States v. 
J,l,50.72 Acres of Land, 27 F. Supp. 167 (D. C. Minn. 1939). 

101 Act of June 7, 1924, 43 Stat. 596 ("to purchase a tract of land, with 
sufficient water right attached, for the use and occupancy of the Temoak 
Band of homeless Indians, located at Ruby Valley, Nevada: Provided, 
That the title to said land is to be held in the United States for the 
benefit of said Indians") ; Act of April 14, 1926, 44 Stat. 252 (Cahuilla) ; 
Act of June 3, 1926, 44 Stat. 690 (Santa Ysabel Indian Reservation) ; 
Act of January 31, 1931, 46 Stat. 1046 ("purchase of a village site for 
the Indians now living near Elko, Nevada"); Act of April 17, 1937, 
50 Stat. 69 (Santa Rosa Band of Mission Indians). 
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native, tribal funds of the tribe benefited·102 Some of these 
statutes authorize the purchase of land for Indians without 
using the word "reservation." 103 Since the decision of the Su
preme Court in United States v. McGowan,~04 it has been clear 
that there is no magic in the word "reservation" and that land 
purchased for Indian use and occupancy is a "reservation,'' at 
least within the meaning of the Indian liquor laws, whether or 
not the statute uses the term. Although the issue presented 
in the McGowan case was one of criminal jurisdiction rather 
than of property right, the views therein expressed appear to 
be as pertinent to the demarcation of tribal property as to the 
delimitation of federal jurisdiction. The Court declared, per 
Black, J., "It is immaterial whether Congress designates a set
tlement as a 'reservation' or 'colony'" (pp. 538, 539). The Court, 
quoting from its earlier opinion in United States v. Pelicaln,'106 

indicated that the important issue was whether the land had 
"been validly set apart for the use of the Indians as such, unde~ 
the superintendence of the Government" (p. 539). The deter
mination of this question requires an ascertainment of the pur
pose underlying the particular legislation, to which end consid
eration may be given to committee hearings and reports 
{p. 537). 

{3) In addition to the two major methods of establishing 
Indian reservations by statute, public land withdrawal and pur
chase of private land, a third method, the surrender of private 
lands in exchange for public lands, is followed in a number <Jf 
statutes. A typical statute is that of June 14, 1934,100 commonly 
known as the Arizona Navajo Boundary Act, which authorizes 
the Secretary of the Interior in his discretion to accept relin
quishments and reconveyances to the United States of such 
privately owned lands as in his opinion are desirable for, and 
should be reserved for the use and benefit of, a particular tribE> 
of Indians, "so that the lands retained for Indian purposes may 
be consolidated and held in a solid area as far as may be pos
sible." 107 Upon conveyance to the United States of a good and 
sufficient title to such privately awned land, the owners thereof, 
or their asigns, are authorized under regulations of the Secretary 
of the Interior, to select lands approximately equal in value to the 
lands thus conveyed. Similar in effect are statutes authorizing 
the grant of public lands to a state in exchange for the relin
quishment of state lands for Indian use.108 

102 Act of February 12, 1927, 44 Stat. 1089 (Jicarilla Reservation) ; 
Act. of May 29, 1928, 45 Stat. 962 (Fort Apache Reservation) ; Act of 
April 18, 1930, 46 Stat. 218 (Wind River Reservation) ; Act of March 
4, 1931, 46 Stat. 1517 (Fort Apache Indian Reservation) ("title thereto 
to be taken in the name of the United States in trust for said [Fort 
Apache] Indians") ; Act of March 4, 1931, 46 Stat. 1522 (Cahuilla 
Reservation). 

103 Act of July 1, 1922, 37 Stat. 187 (Wisconsin Winnebagoes) ; Act 
of September 21, 1922, 42 Stat. 991 (Apache Indians of Oklahoma) ; Act 
of March 2, 1925, 43 Stat. 1096 ("for the use and occupancy of a small 
band of the Piute Indians now residing thereon: Provided, That the title 
to said lots is to be held in the United States for the benefit of said 
Indians") ; Act of May 10, 1926, 44 Stat. 496 ("added to and become 
a part of the site for the Reno Indian colony") ; Act of June 27, 1930, 46 
Stat. 820 (lands occupied by "Indian colony" to be purchased, "the title 
to be held in the name of the United States Government, for the use of 
the Indians"). 

10' 302 U. S. 535 (1938), rev'g 89 F. 2d 201 (C. C. A. 9, 1937), afl''g 
sub nom. United; States v. One Ohevt·oZet Sedan, 16 F. Supp. 453 (D. C. 
Nev. 1936). 

105 232 u. s. 442, 449 (1914). 
100 48 Stat. 960. 
107 Act of March 3, 1925, 43 Stat. 1115. See also : Act of May 23, 1930, 

46 Stat. 378, as amended by Act of February 21, 1931, 46 Stat. 1204 
(Western Navajo Indian Reservation) ; Act of March 1, 1933, 47 Stat. 
1418 (Navajo Reservation in Utah) ; Act of May 23, 1934, 48 Stat. 795 
(Fort Mojave). 

1os Act of February 11, 1903, 32 Stat. 822 (disputed lands confirmed 
to Torros Band of Mission Indians and new public domain lands trans
ferred to state) ; Act of March 1, 11,)21, 41 Stat. 1193 : Act of June -14, 
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Various combinations 109 as well as minor variations,110 of the 
foregoing three basic method~ have been used in other statutes. 

( 4) Distinct mention should be made of "reservation removal" 
statutes which authorize the sale of reservation lands and the 
reinvestment of the proceeds of such sale in the acquisition of 
new lands for the benefit of the tribe concerned·111 Generally 
such statutes provide for the consent of the Indians.112 

(5) A fifth type of statute establishing tribal property· in 
reservation lands involves the restoration to a tribe of lands 
previously removed from tribal ownership.113 

(6) A sixth source of tribal title is congressional legislation 
approving voluntary transfers of lands by another tribe,m 
state,115 or individual.118 

(7) Finally, it should be noted that tribal ownership is fre
quently confirmed, if not created, in allotment and cession acts, 
with respect to lands withheld from allotment or cession.117 

1935, 49 Stat. 339 ("Upon conveyance to the United States by the State 
<>f Florida of a sufficient title to the lands to be acquired for the use 
of Seminole Indians, the Secretary of the Interior is authorized to issue 
a patent * * * to the St11te of Florida * *"). 

109 Act of June 23, 1926, 44 Stat. 763 (Chippewa) ; Act of February 
21, 1931, sec. 1, 46 Stat. 1202 (public lands "reserved for the use and 
occupancy of the Papago Indians as an addition to the Pa1pago Indian 
Reservation, Arizona, whenever all privately owned lands except mining 
claims within said · addition have been purchased and acquired as here
inafter authorized") ; Act of April13, 1938, 52 Stat. 216 (Goshute). The 
first named statute provides for the use of condemnation powers to com
plete consolidation of a given reservation, and authorizes the use of tribal 
funds to 1pay for lands acquired. 

110 Act of May 29, 1935, 49 Stat. 312 (Minnesota National Park Re
serve lands transferred to Chippewa tribe upon repayment of sums 
originally paid tribe for such lands) ; Act of August 28, 1937, 50 Stat. 
864 (interests in Blackfeet lands acquired for federal reclamation pur
poses resold to tribe). Of. Act of February 26, 1925, 43 Stat. 1003 
(Kiowa, Comanche, and Apache). 

111 Act of June 5, 1872, 17 ~tat. 228, 229 ("set apa.rt for and con
firmed as their [Osage] reservation") ; Act of .Aipril 10, 1876, 19 Stat. 
28 ("purchase of a suitable reservation in the Indian territory for the 
Pawnee tribe of Indians") ; Act of February 28, 1919, 40 Stat. 1206 
("purchase of additional lands for the Capitan Grande Band of Indians 
* * • to properly establish these Indians permanently on the lands 
purchased for them"). 

112 Act of March 3, 1885, sec. 5, 23 Stat. 351, 352 (Sac and Fox and 
Iowa) : Act of March 3, 1881, sec. 5, 21 Stat. 380, 381 ("That the 
Secretary of the Interior may, with the consent of the [Otoe and 
Missouria] Indians, expressed in open council, secure other reservation 
lands u1pon which to locate said Indians * * • and expend such 
sum • • • to be drawn from the fund arising from the sale of 
their reservation lands"). 
• 1 13 .Act of May 24, 1924, 43 Stat. 138 (trust patents canceled and lands 
restored to the status of tribal property). Accord: Act of May 24, 1924, 
48 Stat, 138 (Winnebago); Act of February 13, 1929, 45 Stat. 1167 
(agency· lands revested in Yankton Sioux Tribe) ; Act of March 3, 1927, 

44 Stat. 1401 (Fort Peek; payments for agency land refunded to Federal 
Government) ; see also the Indian Reorganization Act, June 18, 1934, 
48 Stat. 984, which in sec. 3 provides that, "The Secretary of the Interior, 
if he shall find it to be in the public interest, is hereby authorized to 
restore to tribal ownership the remaining surplus lands of any Indian 
reservation heretofore opened, or authorized to be opened, to sale, or any 
other form of disposal by Presidential proclamation, or by any of the 
public-land laws of the United States: * • *." For a more detailed 
discussion see section 7 of this chapter. 

114 Joint Resolution of July 25, 1848, 9 Stat. 337 (cession by Delaware 
Tribe to Wyandottes) ; Act of February 23, 1889, 25 Stat. 687 (agree
ment for the settlement of Lemhi Indians upon Fort Hall Reservation). 

115 Act of February 15, 1929, 45 Stat. 1186 (Alabama and Coushatta 
Indians of 1:exas). 

uo Act of August 14, 1876, 19 Stat. 139 (lands to be accepted by the 
Commissioner of Indian Affairs "and conveyed to the Eastern Band of 
Cherokee Indians in fee-simple"). 

117 "* * • set a'J;lart * • • for school, church, and cemetery 
pw:poses * * sh~ll be held as common property of the respective 
tribes." . Act of March 2, 1889, sec. 1, 25 Stat. 1013 (United Peorias and 
Miamies) ; Act of June 28, 1898, .sec. 11, 30 Stat. 495, 497 (Indian 
Territory) ; Act of June 6, 1900, sec. 6, 31 Stat. 672, 677 (set aside for 
the use in common by said Indian tribes [Kiowa, Comanche, and Apache] 
400,000 acres of grazing land) ; Joint Resolution of June 19, 1902, 32 
Stat. 744 (Walker River, Uintah) ; Act of December 21, 1904, 33 Stat. 595 

S'imilar are statutes which divide up a single reservation among 
various component tribes or bands,118 such division being based 
upon the consent of the Indians concerned. 

A. LEGISLATIVE DEFINITIONS OF TRIBAL PROPERTY 
RIGHTS 

The foregoing statutes, except as otherwise noted, generally 
provide for the establishment of tribal lands, or reservations, 
without defining the precise character of the tribal interest 
therein. Certain statutes, however, seek to define precisely the 
extent of such tribal interest. 

A number of these statutes, for instance, specify that a fee
simple title shall be vested in the Indian tribe.uo Of particu
lar importance in this category are the statutes authorizing the 
patenting of land to the Pueblos of ,New Mexico and to the 
Mission Bands of California Indians. The former of these stat
utes 120 is analyzed in Chapter 20, section 6, of this volume. 
The latter statute 1:1:1 directed the Secretary of the Interior to 
appoint three commissioners (sec. 1) for the purpose of selecting 

* * * a reservation for each band or village of the 
Mission Indians residing within said State, which reserva-· 
tion shall include, as far as practicable, the lands and 
villages which have been in the actual occupation and 
possession of said Indians, and which shall be sufficient 
in extent to meet their just requirements, which selec
tion shall be valid when approved by the President and 
Secretary of the Interior. (Sec. 2.) 

The Secretary of the Interior was directed to issue a patent for 
each of the reservations, 

* * * which patents shall be of the legal effect, and 
declare that the United States does and will hold the land 
thus patented, subject to the provisions of section four of 
this act, for the period of twenty-five years, in trust, for 
the sole use and benefit of the band or village to which it 
it issued, and that at the expiration of said period the 
United States will convey the same or the remaining 
portion not previously patented in severalty by patent to 
said band or village, discharged of said trust, and free 
of all charge or incumbrance whatsoever * * *. 
(Sec. 3.) 

The Secretary of the Interior was further authorized to cause 
allotments to be made out of such reservation land to any Indian 
residing upon such patented land who shall be so advanced in 
civilization as to be capable of owning and managing land in 
severalty (sec. 4). Individual patents were to "override'' the 
group patent (sec. 5). The Attorney General was directed to 

(Yakima) ; Act of June 4, 1920, 41 Stat. 751 (Crow) ; Act of May 19, 
1924,. 43 Stat. 132 (Lac du Flambeau Band of Chippewas) ; Act ot 
Februa.ry 13, 1929, 45 Stat. 1167 (Yankton Sioux). 

118 Act of April 30, 1888, 25 Stat. 94 (Sioux) ; Act of May 1, 1888; 25 
Stat. 113 (Fort Peck, Fort Belknap, Blackfeet). 

119 Act of August 14, 1876, 19 Stat. 139 (Eastern Cherokees) ; Act of 
March 3, 1885, sees. 7 and 8, 23 Stat. 3M, 352 (Sac and Fox and Iowa); 
Act of May 17, 1926, 44 Stat. 561 ("Title to • • • is hereby con
firmed to the Sac and Fox Nation or Tribe of Indians unconditionally") ; 
Act of June 6, 1932, 47 Stat. 169 (Secretary of the Interior authorized to 
"convey by deed" abandoned Indian school lands "to the L'Anse Band 
of Lake Superior Indians for community meetings and other like pur
poses * * * Provided, That said conveyance shall be made to three 
members of the band duly elected by said Indians as trustees for the 
band and their successors in office") ; Act of February 13, 1929, 45 Stat. 
1167 ("all claim, right, title, and interest in and to" agency lands 
revested in Yankton Sioux Tribe). OJ. Act of June 3, 1926, 44 Stat. 690 
(declaring executive order reservation lands set apart for "permanent 
use and occupancy" to be "the property of said Indians, subject to such 
control and management of said property as the Congress of the United 
States may direct.") 

'120 Ac(of December 22, 1858, 11 Stat. 374 ("a patent to issue therefor 
as in ordinary cases to private individuals") ; extended to Zuni Pueblo 
by Act of March 3, 1931, 46 Stat. 1509. 

12:1 Act of January 12, 1891, 26 Stat. 712. 
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defend the rights of Indian groups "secured to them in the 
original grants from the Mexican Government" (sec. 6). 

The provisions of this legislation have been modified in certain 
respects by later enactments 122 and have been incorporated by 
reference in a number of subsequent acts dealing with the Mis
sion Indians of California.!123 

While the foregoing statutes may be construed to grant an 
estate greater than the ordinary tribal title, there are other 
statutes which rigidly confine the interest of the Indians in a 
given tract by specifying the particular purpose for which the 
tract is to be used.1

!l4 Other statutes specify that the land is 

122 The Act of March 2, 1917, 39 Stat. 969, 976, provided that the 
President might extend the 25-year trust period. Such power to ex
tend must be exercised before the expiration of the period or it lapses. 
Op. Sol. I. D., M. 27939, April 9, 1935. After expiration, the period may 
be extended by Congress. Act of February 11, 1936, 49 Stat. 1106 
(Pala Band of Mission Indians). Other acts extending these trust 
periods include Act of February 8, 1927, 44 Stat. 1061. 

l 23 Act of Februa1·y 21, 1931, 46 Stat. 1201 (Temecula or Pechanga 
Mission) ; Act of March 4, 1931, 46 Stat. 1522 (Cahuilla Mission). 

l!l4 Act of February 20, 1895, 28 Stat. 677 (Southern Ute) ("That for 
the sole and exclusive use and occupancy of such of said Indians as may 
not elect or lJe deemed qualified to take allotments of land in severalty, 
as provided in the preceding section, there shall be, and is hereby, set 
apart and reserved all that portion of their present reservation 
lying * • • subject, however, to the right of the Government to 
erect and maintain agency buildings thereon and to -8"rant rights of way 

established for Indian use under the supervision of the Secretary 
of the Interior or under rules and regulations to be prescribed by 
him,125 or that the land shall not be subjec·t to allotment.1211 

through the same for railroads, irrigation ditches', highways, and other 
necessary purposes ; and the Government shall maintain an agency at 
some suitable place 011 said lands so reserved"). Of. Act of June 30, 
1864 sec. 2, 13 Stat. 323 (Navajoe and Apache). Joint Resolution of 
January 30, 1897, 29 Stat. 698 (Fort Bidwell; lands to be used by the 
Secretary of the Interior "for the purposes of an Indian training school") ; 
Act of May 14, 1898, sec. 10, 30 Stat. 409, 413; Act of May 27, 1910, 
36 Stat. 440 (Pine Ridge) ; Act of May 30, 1910, 36 Stat. 448 (Rosebud) 
(Secretary of the Interior authorized to reserve "such lands as he may 
deem necessary for agency, school and religious purposes;, to remain 
reserved as long a~ needed and as long as agency, school, or religious 
institutions are maintained thereon for the benefit of said Indians") ; Act 
of May 31, 1924, 43 Stat. 246 ("reserved for and as a school site" for the 
Ute Indians) ; Act of June 23, 1926, 44 Stat. 763; Act of June 24, 1926, 
44 Stat. 768 (for the use of the Yakima Indians and confederated tribes as 
a burial ground) ; Act of June 28, 1!)26, 44 Stat. 775 ("agency reserve 
of the Papago Indian Reservation") ; Act of March 3, 1927, 44 Stat. 
1389 (addition to United States Indian school farm) ; Act of May 21, 
1928, 45 Stat. 684 (pu!Jlic lands "permanently reserved for said village 
site for said [Chippewa] Indians") ; Act of March 28', 1932, 47 Stat. 
7 4 (for cemetery purposes). 

125 Act of March 3, 1891, sec. 15, 26 Stat. 1095 (Metlakatla Indians) ; 
Act of June 23, 1926, 44 Stat. 763 (Chippewa Indians of Minnesota). 

126 Act of March 3, 1891, sec. 15, 26 Stat. 1095 (Metlakatla Indians); 
Act of February 13, 1!)29, 45 Stat. 1167 (Yankton Sioux). 

SECTION 7. EXECUTIVE ORDER RESERVATIONS 

Although the practice of establishing Indian reservations by 
Executive order goes back at least to May 18, 1855,127 the practice 
rested on an uncertain legislative foundation prior to the General 
Allotment Act.J.28 In fact, so uncertain was the legislative foun
dation for the exercising of the power by the Executive that the 
Attorney General in upholding its legality in an opinion rendered 
in 1882, did so chiefly on the basis that the practice had been 
followed for many years and Congress had never objected.129 

Questions as to the validity of already established Executive 
order reservations were settled 130 by the language of the General 
Allotment Act which referred to "any reservation created for 
their use, either by treaty stipulation or by virtue of an Act of 
Congress or Executive order setting apart the same for their 
use * * *" (sec. 1). 'l'he view that Executive order reser
vations have exactly the same validity and status as any other 
type of reservation is expressed in a carefully documented opin
ion of Attorney General Stone, rendered with respect to the 
validity of attem'pts by Secretary of the Interior Fall to dispose 
of minerals within Executive order Indian reservations under 
the laws governing minerals within the public domain. In 
holding the proposed practice to be illegal, the Attorney General 
declared: 

That the President had authority at the date of the 
Qrders to withdraw public lands and set them apart for 
the benefit of the Indians, or for other public purposes, is 
now settled beyond the possibility of controversy. United 
States v. Midwest Oil Co., 236 U. S. 459; Mason v. United 
States, 260 U. S. 545. And aside from this, the General 
Indian Allotment Act of February 8, 1887 (24 Stat. 388, 
Sec. 1), clearly recognizes and by necessary implication 

127 34 Op. A. G. 181, 186-189 (1924). 
m Act of February 8, 1887, 24 Stat. 388. 
129 Indian Reservations, 17 Op. A. G. 258 (1882) ; in 1887 the Attorney 

General ruled that an act of Congress would be necessary in order to 
establish a reservation in Alaska for Indians emigrating from Canada 
since the President's "power to declare permanent reservation for Indians 
to the exclusion of others on the public domain does not extend to Indians 
not born or resident in the United States." 18 Op. A. G. 557, 559 (1887). 

1so See 29 Op. A. G. 239, 241 (1911); and see In t·e Wil8on, 140 U. S. 
575, 577 (1891). 

confirms Indian reservations "heretofore" or "hereafter" 
established by executive orders. 

Whether the President might legally abolish, in whole 
or in part, Indian reservations once created by him, .has 
been seriously questioned (12 L. D. 205; 13 L. D. 628) and 
not without strong reason; for the Indian rights attach 
when the lands are thus set aside ; and moreover, the lands 
then at once become subject to allotment under the Gen
eral Allotment Act. Nevertheless, the President has in 
fact, and in a number of instances, changed the boundaries 
of executive order Indian reservations by excluding lands 
therefrom, and the question of his authority to do so has 
not apparently come before the courts. 

When, by an executive order, public lands are set aside, 
either as a new Indian reservation or an addition to an 
old one without further language indicating that the 
action is a mere temporary expedient, such lands are 
thereafter properly known and designated as an "Indian 
reservation ;" and so long, at least, as the order continues 
in force, the Indians have the right of occupancy and use 
and the United States has the title in fee. Spalding v. 
Chandler, 160 U. S. 394; In re WUson, 140 U. S. 575. 

But a right of "occupancy" or "occupancy and use" in 
the Indians with the fee title in the sovereign (the Crown, 
the original States, the United States) is the same condi
tion of title which has prevailed in this country from the 
beginning, except in a few instances like those of the 
Cherokees and Choctaws, who received patents for their 
new tribal lands on removing to the West. And the 
Indian right of occupancy is as sacred as the fee title of 
the sovereign. 

The courts have applied this legal theory indiscrim
inately to lands subject to the original Indian occupancy, 
to reservations resulting from the ce~sion by Indians of 
part of their original lands and the retention of the re
mainder, to reservations established in the West in ex
change for lands in the East, and to reservations created 
by treaty, Act of Congress, or executive order, out of 
"public lands." The rights of the Indians were always 
tho~e of occupancy and use and the fee was in the United 
States. Johnson v. Mcintosh, 8 Wheat. 543; Mitchell v. 
United States, 9 Pet. 711, 745; United States v. Cook, 19 
Wall. 591; Leavenworth, etc. R. R. Co. v. United States, 
92 U. S. 733, 742; Seneca Nation v. Oh1·isty, 162 U. S. 283, 
288-9; Beecher v. Wetherby, 95 U. S. 517, 525; Minnesota 
v. Hitchcock, 185 U. S. 373, 388 et seq.; Lone Wolf v. 
Hitohcock, 187 U. S. 553 ~Jones v. Meehan, 175 U. S. 1; 
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Spalding v. Chandler, 160 U.S. 394; M'Fadden v. Mountain 
View Min. a Mill. Co., 97 Fed. 670,673; Gibson v. Anderson, 
131 Fed. 39. 

In Spalding v. Chandler, supra, which involved an ex
ecutive order Indian reservation, the Supreme Court said 
(pp. 402, 403): 

"It has been settled by repeated adjudications of 
this court that the fee of the land in this country in 
the original occupation of the Indian tribes was from 
the time of the formation of this government vested in 
the United States. The Indian title as against the 
United States was merely a title and right to the 
perpetual o.ccupancy of the land with the privilege 
of using it in such mode as they saw fit until such 
right of occupation had been surrendered to the gov
ernment. When Indian reservations were created, 
either by treaty or executive order, the Indians held 
the land by the same character of title, to wit, the 
right to possess and occupy the lands for the uses and 
purposes designated." 

In M'Fadden v. Mountain View Min. a Mill. Co., S'upra, 
the Circuit Court of Appeals for the Ninth Circuit said 
(p. 673): 

"On the 9th day of April, 1872, an executive order 
was issued by President Grant, by which was set 
apart as a reservation for certain specified Indians, 
and for such other Indians as the department of the 
interior should see fit to locate thereon, a certain 
scope of country 'bounded on the east and south by 
the Columbia river, on the west by the Okanagon 
river, and on the north by the British possessions,' 
thereafter known as the 'Colville Indian Reservation.' 
There can be no doubt of the power of the president 
to reserve those lands of the United States for the 
use of the Indians. The effect of that executive order 
was the same as would have been a treaty with the 
Indians for the same purpose, and was to exclude all 
intrusion upon the territory thus reserved by any and 
every person, other than the Indians for whose benefit 
the reservation was made, for mining as well as other 
purposes." 

The latter decision was reversed by the Supreme Court 
and on an entirely different ground (180 U. S. 533). The 
views expressed in the M'Fadden case were reaffirmed by 
the same court in G-ibson v. Anderson, supra, involving a 
reservation created by executive order for the Spokane 
Indians. 

The General Indian Allotment Act of February 8, 1887 
(24 Stat. 388, Sec. 1), is based upon the same legal theory 
as the decisions of the courts ; for it is expressly made 
applicable to "any reservation created for their use, either 
by treaty stipulation or by virtue of an Act of Congress or 
emecutive o1·der setting apart the same tor their use," 
* • *.tal 

A few years after the foregoing opinion was rendered, the 
question raised by Attorney General Stone as to the propriety 
of modifying Executive order reservations by new Executive 
orders received its legislative answer in section 4 of the Act 
of March 3, 1927,182 which declared: 

That hereafter changes in the boundaries of reserva
tions created by Executive order, proclamation, or other
wise for the use and occupation of Indians shall not be 
made except by Act of Congress : Provided, That this shall 
not apply to temporary withdrawals by the Secretary of 
the Interior. 

Some years earlier, a general prohibition against the creation 
of new Executive order reservations or new additions to exist
ing reservations had been enacted, in these terms : 

That hereafter no public lands of the United States 
shall be withdrawn by Executive Order, proclamation, or 
otherwise, for or as an Indian reservation except by act 
of Congress/58 

131 34 Op. A. G. 181, 186-189 (1924). 
183 44 Stat. 1347. 
ua Act of June 30, 1919, sec. 27, 41 Stat. 3, 34; Of. Chapter 20, fn. 90. 

The foregoing statute, which terminates the practice of estab
lishing Indian reservations by Executive order, remains in force 
to this day, except with respect to the Territory of Alaska, where 
it has been substantially repealed by section 2 of the Act of May· 
1, 1936.1

1K It may be argued that the procedure of establishing 
reservations by Executive order is revived, pro tanto, by section 
3 of the Act of June 18, 1934,m which authorizes the Secretary of 
the Interior to add to existing reservations by restoring to In
dian ownership "the remaining surplus lands of any Indian 
reservation heretofore opened, or authorized to be opened, to sale, 
or any other form of disposal by Presidential proclamation, or 
by any of the public-land laws of the United States." Under 
this provision, it has been administratively held that the restora
tion of land must be for the benefit of the entire tribe that 
would, according to the term's of the cession, be entitled to 
receipts from the sale thereof, rather than to a fraction of the 
tribe to which the land formerly belonged.180 

Executive orders setting apart public lands for Indian reserva
tions or Indian use are by no means uniform. Perhaps the most 
common type of order is that which presumes to set apart a 
designated area for the use/37 or use and occupancy,188 or as a 
reservation 139 for a particular tribe or tribes of Indians. Fre
quently the order uses the term "permanent use and occu• 
pancy." uo Other orders of this type provide that designated 

1M 49 Stat. 1250. See Chapter 21, sec. 8. 
135 48 Stat. 984, 25 U. S. C. 463. 
136 Op. Sol. I. D., M.29616, February 19, 1938 (Chippewa) ; Op. Sol. 

I. D., M.29791, August 1, 1938 (Red Lake Chippewa). Where there is 
a preexisting lien against land restored to tribal ownership, it has been 
administratively decided that such lien remains unaffected by the resto
ration and may be enforced by judicial process. 

137 Executive order, March 12, 1873 (Moapa River) ; Executive order, 
November 4, 1873 (Leech Lakf') ; Executive order, November 4, 1873 
(Quinaielt) ; Executive order, February 25, 1874 (Skokomish) ; Execu
tive order, May 26, 1874 (Leech Lake) ; Executive order May 26, 1874 
Winnebagoshish) ; Executive order, November 11, 1907 (Jicarilla 
Apache) ; Executive order, June 2, 1911 (Hualapai) ; Executive order, 
l\Iay 29, 1912 (Hualapai) ; Executive order, March 11, 1912 (Smith 
River) ; Executive order, April 24, 1912 (Chuckekansies Band) ; Execu
tive order, February 10, 1913 (Navajo) ; Executive order, May 6, 1913 
(Navajo) ; cf. Executive order, February 12, 1875 (Lemhi) ("for the ex
clusive use") ; see Executive order, December 19, 1906 (Jemez Pueblo) 
("for the use and benefit of"), amended by Executive order, September 1, 
1911 (Jemez Pueblo) ; Executive order, March 23, 1914 (Goshute) ; Ex
ecutive order, November 10, 1914 (Cold Springs) ; Executive order, 
October 4, 1915 (Jemez Pueblo); Executive order, June 18, 1917 (Win
nemucca) ; Executive order, February 8, 1918 (Winnemucca). 

138 Executive order, November 22, 1873 (Lummi) ; Executive order, 
March 16, 1877 (Zuni Pueblo), amended by Executive order, May 1, 1883 
(Zuni Pueblo) ; Executive order, June 8, 1880 (Suppai) ; Executive order, 
November 23, 1880 (Suppai) ; Executive order, January 18, 1881 (Spo
kane) ; Executive order, March 31, 1882 (Suppai) ; Executive order, 
December 16, 1882 (Moqui) ; Executive order, January 4, 1883 (Huala
pai) ; Executive order, November 26, 1884 (Northern Cheyenne); Execu
tive order, February 11, 1887 (.Jicarilla Apache) ; Executive order, March 
14, 1887 (Mission) ; Executive order, June 13, 1902 (San Felipe Pueblo); 
Executive order, September 4, 1902 (Nambe Pueblo) ; Executive order, 
July 29, 1905 (Santa Clara Pueblo) ; of. Executive order, May 6, 1913 
(Colony or Nevada) ("for the Nevada or Colony Tribe") ; Executive 
order, September 27, 1917 (Cocopah). 

139 Executive order, November 8, 1873 (Coeur D'Alene); Executive 
order, July 3, 1875 (Moapa River) ; Executive order, May 10, 1877 (Car
lin Farms) ; Executive order, April 16, 1877 (Duck Valley) ; Executive 
order, February 7, 1879 (Southern Ute) ; Executive order, March 18, 
1879 (White Earth) ; Executive order, June 27, 1879 (Drifting Goose); 
Executive order, September 21, 1880 (Jicarilla Apache) ; Executive order, 
December 20, 1881 (Vermillion Lake) ; Executive order, January 5, 1882 
(Uncompahgre) ; Executive order, September 11, 1893 (Hob) ; Executive 
order, May 6, 1889 (Mission) ; Executive order, April 12, 1893 (Osette) ;· 
Executive order, June 28, 1911 (Seminole) ; Executive order, March 23, 
1914 (Kalispel); Executive order, January 14, 1916 (Papago). 

1~ Executive order, December 27, 1875 (Mission) ; Executive order, 
May 15, 1876 (Mission) ; Executive order, April 19, 1879 (Columbia or 
Moses) ; Executive order, March 6, 1880 (Columbia or Moses) ; Executive 
order, March 2, 1881 (Mission) ; Executive order, June 19, 1883 (Mis-
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lands shall be "set apart as additions to" named reservations/'I 
or, that the boundaries of a designated reservation are "ex
tended to include" 142 specified lands. Occasionally an order 
merely recites the boundary of the reservation it presumes to 
establish.143 Another type of order restores theretofore reserved 
lands to the public domain and withdraws in lieu thereof certatn 
designated land to be set apart for an Indian reservation/44 or 

sion) ; Executive order, June 30, 1883 (Deer Creek) ; Executive order, 
August 15, 1883 (Iowa) ; Executive order, August 15, 1883 (Kickapoo) ; 
Executive order, January 29, 1887 (Mission) ; Executive order, February 
19, 1889 (Quillehute) ; Executive order, March 19, 1900 (Northern 
Cheyenne) ; Executive order, August 2, 1915 (Paiute). 

:t41 Executive order, October 26, 1872 (Makah) ; Executive order, 
October 29, 1873 (Winnebagoshish) ; Executive order, November 22, 1873 
(Colorado River) ; Executive order, April 9, 1874 (Muckleshoot) ; Execu
tive order, November 16, 1874 (Colorado River) ; Executive order, Janu
ary 11, 1875 (Standing Rock) ; Executive order, January 11, 1875 (Chey
enne River) ; Executive order, January 11, 1875 (Crow Creek) ; Executive 
order, January 11, 1875 (Lower Brule) ; Executive order, January 11, 
1875 (Rosebud) ; Executive order. March 16, 1875 (Standing Rock) ; 
Executive order, April 13, 1875 (Blackfeet) ; Executive order, October 
20, 18'75 (Crow) ; Executive order, April 13, 1875 (Fort Belknap) ; 
Executive order, April 13, 1875 (Fort Peck) ; Executive order, May 15, 
1875 (Malheur) ; Executive order, May 20, 1875 (Crow Creek) ; Executive 
order, May 20, 1875 (Rosebud) ; Executive order, November 22, 1875 
(Confederated Ute) ; Executive order, May 15, 1876 (Colorado River) ; 
Executive order, August 31, 1876 (Pima and Maricopa) ; Executive order, 
November 28, 1876 (Standing Rock) ; Executive order, October 29, 1878 
(Navajo) ; Executive order, January 10, 1879 (Pima and Maricopa) ; 
Executive order, January 6, 1880 (Navajo) ; Executive order, January 24, 
1882 (Great Sioux) ; Executive order, January 24, 1882 (Pine Ridge) ; 
Executive order, May 5, 1882 (Pima and Maricopa) ; Executive order, 
November 115, 1883 (Pima and Maricopa) ; Executive order, May 4, 1886 
(Duck Valley) ; Executive order, November 21, 1892 (Red Lake) ; Execu
tive order, July 31, 1903 (Moapa River) ; Executive order, March 10, 
1905 (Navajo) ; Executive order, November 9, 1907 (Navajo) ; Executive 
order, July 1, 1910 (Duck Valley) ; Executive order, October 20, 1910 
(Salt River) ; Executive order, December 1, 1910 (Fort Mojave) ; Execu
tive order, July 31, 1911 (Pima and Maricopa) ; Executive order, October 
28, 1912 (Moapa River) ; Executive order, November 26, 1912 (Moapa 
River) ; Executive order, June 2, 1913 (Gila River) ; Executive order, 
April13, 1914 (Los Coyotes) ; Executive order, November 12, 1915 (Ute) ; 
Executive order, April 29, 1916 (Camp or Fort Independence) ; cf. Execu
tive order, September 4, 1902 (Nambe Pueblo) (({Provided further, That 
if at any time the lands covered by any valid claims shall be relinquished 
to the United States, or the claim lapse, or the entry be canceled 

•, such lands shall be added to * * • the reservation hereby 
set apart *"). Accord: Executive order, June 13, 1902 (San 
Felipe Pueblo); Executive order, July 29, 1905 (Santa Clara Pueblo). 

:t42 Executive order, October 16, 1891 (Hoopa) ; cf. Executive order, 
July 26, 1876 (Round Valley) ("as an extension thereof") ; Executive 
order, August 17, 1876 (Confederated Ute) ("set aside as a part of"). 
Accord: Executive order, August 8, 1917 (Fort Bidwell). 

l.4s Executive order, September 9, 1873 (Swinomish Reservation-Perrys 
Island); Executive order, December ·23, 1873 (Tulalip or Snohomish). 

1u Executive order, November 9, 1855 (Siletz) ; Executive order, Febru
ary 21, 1856 (Red Cliff) ; Executive order, January 20, 1857 (Muckle
shoot) ; Executive order, January 20, 1857 (Nisqually) ; Executive order, 
January 20, 1857 (Puyallup) ; Executive order, June 30, 1857 (Grande 
Ronde) ; Executive order, October 3, 1861 (Uintah Valley) ; Executive 
order, January 15, 1864 (Bosque Redondo) ; Executive order, July 8, 
1864 (Chehalis) ; Executive order, October 21, 1864 (Port Madison) ; 
Executive order, March 20, 1867 (Santee) ; Executive order, August 10, 
1869 (Cheyenne and Arapaho) ; Executive order, April 12, 1870 (Fort 
Berthold) ; Executive order, March 14, 1871 (Malheur) ; Executive order, 
April 9, 1872 (Colville) ; Executive order, July 2, 1872 (Colville) ; Execu
tive o:rder, September 12, 1872 (Malheur) ; Executive order, January 2, 
1873 (Makah) ; Executive order, May 29, 1873 (Fort Stanton or Mescalero 
Apache) ; Executive order, September 6, 1873 (Puyallup) ; Executive 
order, October 3, 1873 (Tule River) ; Executive order, October 21, 1873 
(Makah) ; Executive order, February 2, 1874 (Fort Stanton or Mescalero 
Apache) ; Executive order, February 12, 1874 (Moapa River) ; Executive 
order, March 19, 1874 (Walker River) ; Executive order, March 23, 1874 
(Pyramid Lake or Truckee) ; Executive order, October 20, 1875 (Fort 
Stanton or Mescalero Apache) ; Executive order, December 21, 1875 
(Hot Springs) ; Executive order, June 14, 1879 (Pima and Maricopa) ; 
Executive order, July 13, 1880 (Fort Berthold) ; Executive order, May 19, 
1882 (Fort Stanton or Mescalero Apache) ; Executive order, January 9, 
1884 (Yuma) ; Executive order, June 3, 1884 (Turtle Mountain) ; Execu-

as an addition to an established reservation.:H.II Various combl· 
nations of the foregoing types may be found in other orders.1

•
6 

In some of the orders the designation of additional Indian 
beneficiaries of the reservation to be established is delegated to 
administrative discretion. These orders, typically, provide that 
given lands shall be set apart for the use and occupancy of cer
tain named bands or tribes and "such Indians as the Secre
tary of the Interior may see fit to locate thereon." 1

•
7 Un

der another type of order the land is withdrawn and set apart 
for an indefinite period, the duration of which is conditioned upon 
the happening of a named event. For example, the Executive 
order of November 14, 1901, provides that designated land be 
"withdrawn from sale and settlement until such time as the 
[Navajo] Indians residing thereon shall have been settled perma
nently under the provisions of the homestead laws or the general 
allotment act * * *" 148 Yet another type of order, merely 
provides that designated land be set apart for Indian purposes.w• 
In some cases a particular purpose is designated.160 

tive order, October 1, 1886 (Chehalis) ; Executive order, December 4, 
1888 (Umatilla) ; Executive order, July 12, 1895 (Cheyenne and Arapa
ho); Executive order, February 17, 1912 (Navajo); Executive order, 
December 5, 1912 (Papago) ; Executive order, February 1, 1917 (Papago). 

146 Executive order, February 2, 1911 (Fort Mohave) ; Executive order, 
May 15, 1905 (Navajo). 

1~ E. g., Executive order, December 14, 1872 (Cbiricahua and White 
Mountain) ("It is hereby ordered that the following tract of country 
be * * set apart * for certain Apache Indians • * 
to be known as the 'Chiricahua Indian Reservation' • •. It is also 
hereby ordered that the reservation heretofore set apart for certain 
Apache Indians • * known as the 'Camp Grant Indian Reserva
tion,' be • * * restored to the public domain. It is also ordered that 
the following tract of country be • * * added to the White Mountain 
Indian Reservation • *"). 

!1.47 Executive order, April 9, 1874 (Hot Springs ) ; Executive order, 
July 1, 1874 (Papago) ; Executive order, December 12, 1882 (Gila Bend) ; 
Executive order, December 21, 1882 (Turtle Mountain) ; Executive order, 
July 6, 1883 (Yuma) ; Executive order, August 15, 1883 (Iowa) ; Execu
tive order, January 9, 1884 (Yuma) ; Executive order, September 15, 
1903 (Camp McDowell) ; Executive order, December 1, 1910 (Fort 
Mojave) ; Executive order, February 2, 1911 (Fort Mojave) ; Executive 
order, March 22, 1911 (Salt River) ; Executive order, September 28, 1911 
(Salt River) ; Executive order, May 8, 1911 (Pima and Maricopa) ; 
Executive order, May 28, 1912 (Papago) ; Executive order, January 14, 
1913 (Paiute and Shoshone) ; Executive order, March 4, 1915 (Fond Du 
Lac) ; Executive order, August 2, 1915 (Paiute) ; Executive order, April 
21, 1916 (Shebit or Shivwits); Executive order, January 15, 1917 
(Navajo); Executive order, March 21, 1917 (Laguna Pueblo); Executive 
order, July 17, 1917 (Kaibab); Executive order, February 15, 1918 (Skull 
Valley); Executive order, March 23, 1918 (Western Shoshone). 

:t4s Similar in elfect is the Executive order of May 7, 1917 (Navajo) 
which provides that designated land be "set aside temporarily until 
allotments in severalty can be made to the Navajo Indians living thereon, 
or until some other provision can be made for their welfare." Accord: 
Executive order, January 19, 1918 (Navajo). See also Executive order, 
May 9, 1912 (Paiute) ("until their suitableness for allotment purposes 
* • * may be fully investigated") ; Executive order, Decem·ber 13, 1910 
(Coeur d'Alene) ("as an addition to the Indian school and agency site 
• • * until such time as it shall be no longer needed and used for 
this purpose"). 

uo Executive order, September 22, 1866 (Shoalwater) ; Executive order, 
June 23, 1876 (Hoopa) ; Executive order, August 25, 1877 (Mission) ; 
Executive order, September 29, 1877 (Mission) ; Executive order, March 9, 
1881 (Mission) ; Executive order, June 27, 1882 (Mission) ; Executive 
order, November 19, 1892 (Navajo) ; Executive order, May 24, 1911 
(Navajo). Of. Executive order, August 14, 1914 (Chuckekanzie) ("for 
Indian use") ; Presidential proclamation, August 31, 1915 (Cleveland 
National Forest-Mission Indians). 

1:10 Executive order, July 12, 1884 (Chillocco School Reservation) ("for 
the settlement of such friendly Indians * * • as have been or who 
may hereafter be educated at the Chillocco Indian Industrial School") ; 
Executive order, October 3, 1884 (Pueblo Industrial School Reservation) ; 
Executive order, July 9, 1895 (Cheyenne and Arapaho) ; Executive 
order, December 22, 1898 (Huallapai) ("for Indian school purposes"). 
Accord: Executive order, May 14, 1900 (Huallapai) ; Executive order, No
vember 26, 1902 (Greenville Indian School) ; Executive order, February 5, 
1906 (Uintah) ("be * * • temporarily set apart to the Protestant 
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It wiJl be noted that the foregoing types of order are all 
similar in certain respects. In each it is decreed that certaj.p 
designated land be set apart in a designated manner for a named 
purpose. In contradistinction to these is the type of Executive 
order which, though it effects the same purpose, namely, the 
setting apart of designated land for a particular purpose, may 
more accurately be termed Executive approval than Executive 
order. The typical situation wherein this Executive approval is 
found arises where agents of the War or Interior Departments 
of their own discretion set aside designated lands and notify the 
Executive department of such action. In confirmance thereof 
the Executive may indicate his approval either by affixing his 
signature to the official notification or by issuing an order con
firming same.151 Needless to say this type of Executive order is 

* * * only the right to reside upon the reservation, so 
set apart by Executive order, and did not confer upon 
them any definite title or particular interest in the land. 
It was in the nature of a tenancy by sufferance or residen
tial title. * * * The Executive order reserves to the 
President the right to put other Indians on the reserva
tion and this could not be done if a statutory title, as 
tenants in common, was given to these five tribes alone. 
(Pp. 278, 279.) 

Where an Executive order establishes · an Indian reservation 
in an area previously reserved for reservoir purposes, it has been 
held that the later Executive order supersedes the earlier 
order.155 

It has been held that a reservation in the nature of an Execu-
of equal validity with the orders hereinbefore mentioned.ull t:ive order reservation may be established without a formal Ex-

Comparatively few questions have arisen as to the interpreta- ecntive order if a course of administrative action is shown which 
tion of Executive orders establishing Indian reservations. One bad for its purpose the inducing of an Indian tribe to settle in a 
such question was raised before the Court of Claims in the case given area and if the area has thereafter been referred to and 
of Crow Nation v. United Stat68.153 According to that court, the dealt with as an Indian reservation by the Executive branch 
phrase in controversy reserving an area for the Crow tribe "and of the Government.156 

such other · Indians as the President may, from time to time, Likewise it has been held that an Executive reservation may 
locate thereon" 15i gave to the Crow tribe be created by administrative action prior to the formal issuance 

Episcopal Church for missionary and cemetery purposes for the benefit of 
the Ute Indians so long as used therefor.") ; Executive order, July 6, 
1912 (Rosebud). Of. Executive order, June 16, 1911 (Papago) ("for 
school, agency, and other necessary uses") ; Executive order, January 
17, 1912 (Skull Valley Band); Executive order, May 29, 1912 (Deep 
Creek Band) ; Executive order, July 22, 1915 (Paiute) ("for use 
• • • as a cemetery and camping ground") ' ; Executive order, 
March 15, 1918 (Walker River) ("as a grazing reservation"). 

151 Executive order, May 14, 1855 (Isabella) ; Executive order, August 9, 
1855 (Ottawa and Chippewa) ; Executive order, September 25, 1855 
(Ontonagon) ; Executive order, May 22, 1856 (Mendocino) ; Execu
tive order, December 21, 1858 (Fond Du Lac) ; .Executive ot·der, April 16, 
1864 (Little Traverse) ; Executive order, February 27, 1866 (Niobrara or 
Santee Sioux) ; Executive order, July 20, 1866 (Niobrara or Santee 
Sioux) ; Executive order, June 14, 1867 (Fort Hall) ; Executive order, 
June 14, 1867 (Coeur D'Alene) ; Executive order, NQvember 16, 1867 
(Niobrara or Santee Sioux) ; Executive order, January 16, 1868 (Chey· 
enne and Arapaho Halfbreed) ; Executive order, July 30, 1869 (Fort 
Hall) ; Executive order, January 31, 1870 (Mission) ; Executive order, 
March 30, 1870 (Round Valley) ; Executive order, November 9, 1871 
(Fort Apache) ; Executive order, November 9, 1871 (White Mountain) ; 
Executive order, January 9, 1873 (Tule River) ; Executive order, July 5, 
1873 (Blackfeet) ; Executive order, July 5, 1873 (Fort Belknap) ; Execu
tive order, July 5, 1873 (Fort Peck) ; Executive order, March 19, 1874 
(Walker River) ; Executive order, September 19, 1880 (Fort Mojave) ; 
Executive order, November 16, 1885 (Klamath River). 

152 Of. United States v. Walker River Irr. Dist., 104 F. 2d 334 (C. C. A. 
9, 1939). 

1M 81 C. Cis. 238 (1935). 
1Di Of. fn. 36, supra. 

J' 

of an Executive order, the effect of such order being simply to 
give "formal sanction to what had been done before." 151 

Occasionally a treaty leaves a good deal of discretion to ad
ministrative authorities in establishing a reservation, and the 
courts must look to administrative correspondence, maps, and 
other records to determine the date, extent, and character of the 
reservation. Here we are on the borderline between treaty and 
Executive order reservations.158 In fact, the connection between 
treaty and Executive order is characteristic of many, if not 
most, of the early Executive orders and provides a legal basis of 
unquestioned validity for such Executive orders.159 

155 Op. Sol. I. D., M.28589, August 24, 1936. 
156 Old Winnebago and Crow Creek Reservation, 18 Op. A. G. 141 

(1885). 
m Nor·thern Pacific Ry. Co. v. Wismer, 246 U. S. 283 (1918), aff'g 

230 Fed. 591 (C. C. A. 9, 1916). 
158 Spalding v. Chandler, 160 U. S. 394 (1896). 
1 59 In the present instance, the orders of May 29, 1873, February 2, 

1874, and October 20, 1875, not only confirmed Indian rights of use aud 
occupancy (34 Op. Atty. Gen. 181, 187), but were issued in pursuance 
of obligations toward the Apache Indians undertaken by the United States 
in the Treaty of July 1, 1852, 10 Stat. 979, in which the Government 
agreed "at its (!arliest convenience" to "designate, settle, and adjm;t their 
territorial boundaries." Memo. Sol. I. D., June 28, 1940 (Mescalero 
Apache). 

SECTION 8. TRIBAL LAND PURCHASE 

That a tribe may acquire land in its own name is a conse
quence of its general contractual capacity, discussed in Chapter 
14 of this volume. In the exercise or this capacity various tribes 
have, from time to time, purchased lands (using the term "pur
chase" in its technical sense to include acquisition through gift 
and devise as well as bargain and sale), and the validity of such 
purchases has been recognized legislatively 160 and judicially.161 

A notable instance of land acquisition is found in the history 
of the Eastern Band of Cherokee Indians of North Carolina. 
The individual members of the band had the foresight to provide 

1r.o Pueblo Lands Act of June 7. 1924, 4~ Stat. 636: Act of March 3, 
1875, 18 Stat. 420, 447 (Eastern Cherokees) ; Act of August 4. 1892, 27 
Stat. 348 (Eastern Cherokees) ; Act of March 3, 1925, 43 Stat. 1141, 1148-
1149 (Choctaw). 

161 Garcia v. United States, 43 F. 2d 873 (C. C. A. 10, 1930) ; Pueblo Dc
f'aos v. A.r·chuleta, 64 F. 2d 807 (C. C. A. 10, 1933) ; Uwited States v. 
7,405.~ Acres ot Land, 97 F. 2$i 417 (C. C. A. 4, 1938). 

that land purchased with individual funds should be held under 
a single title, first by a private trustee, then by the incorporated 
band, and finally (by cession from the band) 162 by the United 
States in trust for the band. Always resisting allotment, the 
hand lws maintained its lands intact, in sharp contrast to the 
fate of its fellow tribesmen in Oklahoma.163 

Prom time to time, the Secretary of the Interior has been 
authorized to purchase lands for Indian tribes. Such legisla
tion, where specific, has been dealt with under the heading 
"Statutory Reservations." 'Vhere the legislation creates a gen
eral authority, the process of establishing reservations by pur
chase resembles the process whereby the tribe itself undertakes 
to acquire lands. 

The acquisition of land by the Secretary of the Interior for 

1a2 See Act of June 4, 1924, 43 Stat. 376. 
163 See United States v. 7,105.3 Acres, 97 ll'. 2d 4l 7. 
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an Indian tribe, through purchase, gift, exchange or assignment 
or through relinquishment of land by individual Indians, is 
authorized by section 5 of the Act of June 18, 1934.16

' It bas been 
held that the purpose of "providing land for Indians" is served 
by an exchange transaction whereby an individual Indian trans
fers allotted land to the tribe in exchange for an assignment of 
occupancy rights in the same or in another tract, since the tribe 
through this transaction acquires a definite interest in the 
land over and above the transferror's retained occupancy right.m 
Where a tribe exchanges land with a non-Indian, under this 
section, the value of the land acquired must be equal to, or 
greater than, the value of the land ceded, since the purpose of 
section 5 is to increase the tribal estate rather than to open the 
way to its alienation.166 

Relinquishments of individual timber and mineral rights to 
the tribe have been made in consideration of other similar re
linquishments by other members of the tribe.167 The result of 
such a transaction is that each member of the tribe has an 
undivided interest in the entire mineral and timber wealth of 
the reservation, instead of a particular interest in the possible 
timber and mineral wealth of his own allotment. 

It has been held that a tribe may purchase allotted lands 
in heirship status where such lands are offered for sale by the 
Secretary of the Interior.168 The mechanics of such a transaction 
are elsewhere discussed.169 

The acquisition of land by one tribe from another was at one 
time a common method of acquiring tribal property. The dis
tinction between such a transfer and a transaction whereby one 
tribe is dissolved and its members incorporated in another tribe, 
is carefully analyzed by the Supreme Court in the case of Chero
kee Nation v. Journeycake. 170 

For some time it was doubted whether land conveyed to an 
India.n tribe by private parties was within the protection of the 
Federal Government. These doubts were largely dissipated by 
the case of United States v. "1,1,05.3 Acres of Land/71 in which it 
was held that lands of the Eastern Cherokees of North Carolina 
were not subject to a claim of adverse possession. In an opinion 
which illuminates the subject, the court declared, per Parker, J.: 

As we were at pains to polnt out in the Wright Case, 
it makes no difference that title to the land in controversy 
was originally obtained by grant from the state of North 
Carolina, or that the Indians are citizens of that state 
and subject to its laws. The determinative fact is that 

164 48 Stat. 984, 25 U. S. C. 465. 
185 Memo. Sol. I. D., April 4, 1935. 
166 Memo. Sol. I. D., February 3, 1937. 
167 Memo. Sol. I. D., October 7, 1937 (Jicarilla Apache). 
168 Memo. Sol. I. D., August 14, 1937. 
169 SeEJ Chapter 11, sec. 6C. On the disposition of reimbursable debts 

chargeable to the estate, see Memo. Sol. I. D., January 2, 1940. 
170 155 U. S. 196 (1894), afl"g. Journeycake v. Cherokee Nation, 28 

C. Cis. 281 (1893). Accord: Cherokee Nation v. Black{eather, 1~5 U. S. 
218 (1894). 

171 97 F. 2d 417 (C. C. A. 4, 1938). 

the federal government has assumed towards them the 
same sort of guardianship that it exercises over other 
tribes of Indians, from which it results that their prop
erty becomes an instrumentality of that government for 
the accomplishment of a proper governmental purpose and 
n;tay not be taken from them by contract, adverse posses
swn, or otherwise, without its consent. United States v. 
Candelaria, 271 U. S. 432, 440, 46 S. Ct. 561, .562, 70 L. Ed. 
1023; United States v. Minnesota, 270 U. S. 181, 196, 46 S. 
Ct. 298, 301, 70 L. Ed. 539; United States v. Sandoval, 
231 U. S. 28, 34 S. Ct. 1, 58 L. Ed. 107; Heckman v. United 
States, 224 U. S. 413, 438, 32 S. Ct. 424, 56 L. Ed. 820. 
Indeed, a statute of the United States expressly forbids 
the acquisition of lands of any Indian tribe by purchase, 
grant, lease or other conveyance, except by treaty or con
vention and subjects to penalty anyone not being employed 
under the authority of the United States who attempts 
to negotiate such treaty. R. S. § 2116, 25 U. S. C. A. § 177. 
This statute protects Indians such as these as well as the 
nomadic tribes. United States v. Candelaria, supra. And 
the protection is not affected by reason of the fact that 
the band has been incorporated under a state charter 
and attempts to take action thereunder. United States v. 
Boyd, S'upra, 4 Cir., 83 F. 547, 553. Certainly if the land 
was not alienable by the Indians, title could not be ob
tained as against them by adverse possession. Sohrimp
scher v. Stockton, 183 U.S. 290,295, 22 S. Ct. 107, 46 L. Ed. 
203; Garcia v. United States, 10 Cir., 43 F. 2d 873. (Pp. 
422-423.) 

* * * * * 
If adverse possession will not give title under state 

statutes of limitation against restricted allotments of 
individual Indians, a fortiori such possession cannot give 
title to lands held in trust for the common benefit of the 
tribe over which the United States exercises guardianship. 
It is beyond the power of the state, either through statutes 
of limitation or adverse possession, to affect the interest 
of the United States; and the United States manifestly 
has an interest in preserving the property of these wards 
of the government for their use and benefit. As said in 
the Heckman Case, supra (3.2 S. Ct. page 432), "If these 
Indians may be divested of their lands, they will be thrown 
back upon the Nation a pauperized, discontented - * * * 
people." The lands held for them are thus an instrumen
tality in the discharge of the duty which the government 
bas assumed toward them. Title to it can no more be 
acquired by adverse possession under state statute, than 
to land held fo,r ot~er governmental purposes. (P. 423.) 

A further step in assimilating the status of lands purchased 
for Indians to the status of treaty, Executive order, and statutory 
reservations was taken in the Act of February 14, 1923/72 which 
extended the provisions ·of the General Allotment Act 173 as 
amended, which in terms' covered only reservations created 
"either by treaty stipulation or by virtue of an act of Congress 
or executive order setting apart the same for their use," to "all 
lands heretofore purchased or which may hereafter be pur
chased by authority of Congress for the use or benefit of any 
individual Indian or band or. tribe of Indians." 

172 42 Stat. 1246. 
173 Act of February 8, 1887, 24 Stat. 388. 

SECTION 9. TRIBAL TITLE DERIVED FROM OTHER SOVEREIGNTIES 

The analysis of tribal rights in land is complicated by the fact 
that all of the territory of the United States (with the possible 
exception of Oregon territory) was at one time subject to some 
other sovereignty, and it has been the consistent policy of the 
United States to respect rights in real property recognized under 
such prior sovereignty. This policy, based upon international 
law,m has been affirmed in our various treaties with Spain, 

m See Barker v. Harvev, 181 U. S. 481 (1901) (discussing Treaty of 
Guadalupe Hidalgo). 

France, Great Britain, Mexico, and Russia. It would take us far 
beyond the limits of this volume to analyze in any detail the 
principles of Spanish, French, British, Mexican, and Russian law 
governing aboriginal titles. It is necessary, however, to refer 
to the statutes and judicial decisions of this country which in
terpret the applicable principles of foreign law and mark out the 
authority which the courts of this Nation will accord to such 
principles. 

In some measure the Spanish and Mexican law relating to the 
Pueblos of ~ew . Me~ico. and the Russian law :relating to t~E; 

·. 



304 TRIBAL PROPERTY 

natives af Alaska a~e dealt with in separate chapters 175 and need 
not be discussed at this point. The relevance of Spanish and 
Mexican law is not, however, limited to the problems of the 
Pueblos of New Mexico. The cession of Florida and the land 
claims of nomadic Indians in the later Mexican cessions often 
involve difficult questions af Spanish law. 

The California Private Land Claims Act of March 3, 1851,176 

provided a means for determining land titles established under 
Mexican law, including rights of permanent occupancy vested 
in Indian tribes. It has been held that claims not presented to 
the Commission established under this act have been waived, 
even though such claims emanate from Indian tribes not prac
tically in a position to present them at the time when the 
commissiO'Il was functioning. 177 

The effect of Spanish and British law upon Indian rights 
within the Florida cession was analyzed by the Supreme Court 
in the case of Mitchel v. United States,178 from which the following 
excerpts are taken : 

We now come to consider the nature and extent of the 
Indian title to these lands. 

As Florida was for 20 years under the do-minion of 
Great Britain, the laws of that country were in force as 
the rule by which lands were held and sold; it will be 
necessary to examine what they were as applicable to the 
British provinces before the acquisition of the Floridas 
by the treaty of peace in 1763. One uniform rule seems to 
have prevailed from their first settlement, as appears by 
their laws· that friendly Indians were protected in the 
possession ~f the lands they occupied, and were considered 
as owning them by a perpetual right of possession in the 
tribe or nation inhabiting them, as their common property, 
from generation to generation, not as the right of the 
individuals located on particular spots. 

Subject to this right o-f possession, the ultimate ·fee 
was in the crown and its grantees, which could be granted 
by the crown or colonial legislatures while the lands re
mained in possf'ssion of the Indians, though possession 
could not be taken without their consent. 

Individuals could not purchase Indian lands without 
permission or license from the crown, colonial governors, 
or according to the rules prescribed by colonial laws; but 
such purchases were valid with such lice'llse, or in con
formity with the local laws; and by this union of the 
perpetual right of occupancy with the ultimate fee, which 
passed from the crown by the license, the title of the 
purchaser became complete. . . . 

Indian possession or occupatwn was considered with 
reference to their habits and modes of life; their huntiug
grounds were as much in their actual possession as the 
cleared :fields of the whites; and their rights to its [ex]
clusive enjoyment in their own way and for their own 
purposes were as much respected, until they abandoned 
them, made a cession to the gavernment, or an authorized 
sale to individuals. In either case their right became ex
tinct, the lands could be granted disencumbered of the 
right of occupancy, or enjoyed in full dominion by the p_ur
chasers from the Indians. Such was the tenure of Indian 
lands by the laws of Massachusetts Indian Laws, 9, 10. 
15, 16, 17, 18, 19, 21; in Connecticut, 40, 41, 42; Rhode 
Island, 52, 55; New Hampshire, 60; New York, 62, 64, 71, 
85, 102; New Jersey, 133; Pennsylvania, 138; Maryland, 
141, 143, 144, 145; Virginia, 147, 148, 150, 153, 154; North 
Carolina, 163, 4, 58; South Carolina, 178, 179; Georgia, 
186 187 · by Congress, Appendix, 16; by their respective 
la~s a:dd the decisions of courts in their construction. 
See ~ases collected in 2 Johnson's Dig. 15, tit. Indians; 
and Wharton's Dig. tit. Land, &c. 488. Such, too, was 
the view taken by this court of Indian rights in the case of 
Johnson v. M'Intosh, 8 Wheat. 571, 604, which has received 
universal assent. 

The merits of this case do not make it necessary to in
quire whether the Indians within the United States had 
any other rights of soil or jurisdiction ; it is enough to 

175 Chapter 20 (Pueblos of New Mexico) ; Chapter 21 (Alaskan Natives). 
176 9 Stat. 631. 
171 Barker v. Harveu, 181 U. S. 481 (1901) ; United EStates v. Title Ins. 

Co., 265 U. S. 472 (1924), atf'g 288 Fed. 821 (C. C. A. 9, 1923). 
11s 9 Pet. (11 Curtis) 711 (1835). 

consider it as a settled principle, that their right of occu
pancy is considered as sacred as the fee-simple of the 
whites. 5 Pet. 48. The principles which had been estab
lished in the colonies were adopted by the king in the 
proclamation of October, 1763, and applied to the provinces. 
acquired by the treaty of peace and the crown lands in 
the royal provinces, now composing the United States, as 
the law which should govern the enjoyment and trans
mission of Indian and vacant lands. After providing for 
the government of the acquired provinces, 1 Laws U. S. 
443, 444, it authorizes the governors of Quebec, East and 
West Florida, to make grants of such lands as the king 
had power to dispose of, upon such terms as have been 
usual in other colonies, and such other conditions as the 
crown might deem necessary and expedient, without any 
other restriction. It also. authorized warrants to be issued 
by the governors for military and naval services rende~ed 
in the then late war. It reserved to the Indians the pos
session of their lands and hunting-grounds; and pro
hibited the granting any warrant of survey, or patent 
for any lands west of the heads of the Atlantic waters, or 
which, not having been ceded or purchased by the crown, 
were reserved to the Indians; and prohibited all purchases 
from them without its special license. The warrants is
sued pursuant to this proclamation for lands then within 
the Indian boundary, before the treaty of Fort Stanwick's 
in 1768, have been held to pass the title to the lands 
surveyed on them, in opposition to a Pennsylvania patent 
afterwards issued. Sims v. Irrine, 3 Dallas, 427-456. 
And all titles held under the charter of license of th(l 
crown to purchase from the Indinns have been held good, 
and such power has never been denied ; the right of the 
crown to grant being complete, this proclamation bad the 
effect of a law in relation to such purchases; so it has 
been considered by tllis court. 8 Wheat. 595-604. (Pp. 
745-747. ) 179 

A classic historical account of the extent to which Indian 
rights were recognized under British and colonial rule is given 
by Chief Justice Marshall in his epic opinion in Worcester v. 
Georgia. 180 After analyzing the claims of the European nations 
on the subject of aboriginal right,181 the Chief Justice offered 
these comments on the colonial charters issued by the European 
powers and the recognition of Indian rights implicit in the 
language of these charters : 

The power of making war is conferred by these charters 
on the colonies, but defensive war alone seems to. have 
been contemplated. In the fir~t charter to the first and 
second colonies, they are empowered, "for their several 
defences, to encounter, expulse, repel, and resist all per
sons who shall, without license," attempt to inhabit 
"within the said precincts and limits of the said several 
colonies, or that shall enterprise or attempt at any time 
hereafter the least detriment or annoyance of the said 
several colonies or plantations." 

After analyzing various colonial charters, the court concluded : 
These motives for planting the new colony are incom

patible with the lofty ideas of granting the soil, and all 
its inhabitants from sea to sea. They demonstrate the 
truth that these grants asserted a title against Europeans 
only, and were considered as blank paper so far as the 
rights of the natives were concerned. The power of war 
is given only for defence, not for conquest. 

The charters contain passages showing one of their 
objects to be the civilization of the Indians, and their 
conversion to Christianity-()bjects to be accomplished by 
conciliatory conduct and good exam'ple; not by exter
mination. 

The actual state of things, and the practice of European 
nations, on so much of the American continent as lies 

17o Apparently the Supreme Court was of the opinion that the prin
ciples applicable to Indian !possessions in Florida under Spanish rule 
were not identical with those applicable in the Territory of New Mexico. 
The court declared that, to Spain, "the friendship of the Indians was a 
most important consideration. It would have been lost by adopting 
towards them a less liberal, just, or kind policy than had been pursued 
by Great Britain, or acting according to the laws of the Indies in force 
in Mexico and Peru." (P. 751.) 

1so 6 Pet. (10 Curtis) 515 (1832). 
181 See sec. 4 of this chapter. 
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between the Mississippi and the Atlantic, explain their 
claims) and the charters they granted. Their preten
sions unavoidably interfered with each other; though the 
discovery of one was admitted by all to exclude the claim 
of any other, the extent of that discovery was the subject 
of unceasing contest. Bloody conflicts arose between 
them, which gave importance and security to the neigh
boring nations. Fierce and warlike in their character, 
they might be formidable enemies, or effective friends. 
Instead of rousing their resentments, by asserting claims 
to their lands, or to dominion over their persons, their 
alliance was sought by flattering professions, and pur
chased by rich presents. The English, the French, and 
the Spaniards were equally com'petitors for their friend. 
ship and their aid. Not well acquainted with the exact 
meaning of words, nor supposing it to be material whether 
they were called the subjects, or the children of their 
father in Europe; lavish in professions of duty and affec
tion, in return for the rich presents they received; so long 
as their actual independence was untouched, and their 
right to self-government acknowledged, they were willing 
to profess dependence on the power which furnished sup· 
plies of which they were in absolute need, and restrained 
dangerous intruders from entering their country; and this 
was probably the sense in which the term was understood 
by them. 

Certain it is that our history furnishes no example, from 
the first settlement of our country, of any attempt, on the 
part of the crown, to interfere with the internal affairs 
of the Indians, further than to keep out the agents of for
eign powers, who, a traders or otherwise, might seduce 
them into foreign alliances. The king purchased their 
lands when they were willing to sell, at a price they were 
willing to take; but never coerced a surrender of them. 
He also purchased their alliance and dependence by sub
sidies; but never intruded into the interior of their affairs, 
or interfered with their self-government, so far as re
spected themselves only. 

The general viewR of Great Bl'itain, with regard to the 
Indians, were detailed by Mr. Stuart, superintendent of 
Indian affairs, in a speech delivered at Mobile, in presence 
of several persons of distinction, soon after the peace of 
1763. Towards the conclusion, he says: "Lastly, I inform 
you that it is the king's order to all his governors and 
subjects, to treat Indians with justice and humanity, and 
to forbear all encroachments on the territories allotted to 
them; accordingly, all individuals are prohibited from 
purchasing any of your lands ; but, as you know that, as 
your white brethren cannot feed you when you visit them 
unless you give them ground to plant, it is expected that 
you will cede lands to the king for that purpose. But 
whenever you shn.ll be pleased to surrender any of your 
territories to his Majesty, it must be done, for the future, 
at a public meeting of your nation, when the governors of 
the provinces, or the superintendent shall be present, and 
obtain the consent of all your people. The boundaries of 
your hunting grounds will be accurately fixed, and no 
settlement permitted to be made upon them. As you may 
be assured that all treaties with your people will be faith
fully kept, so it iR expected that you, also, will be careful 
strictly to observe them." 

The proclamation issued by the king of Great Britain, 
in 1763, soon after the ratification of the articles of peace, 
forbids the governors of any of the colonies to grant war
rants of survey, or pass patents upon any lands whatever, 
which, not having been ceded to or purchased by us, (the 
king), as aforesaid, are reserved to the said Indians, or 
any of them. 

The proclamation proceeds : "and we do further declare 
it to be our royal will and pleasure, for the present, as 
aforesaid, to reserve, under our sovereignty, protection, 
and dominion, for the use of the said Indians, all the lands 
and territories lying to the westward of the sources of 
the rivers which fall into the sea, from the west and north
west as aforesaid; and we do hereby strictly forbid, on 
pain of our displeasure, all our loving subjects from mak
ing any purchases or settlements whatever, or taking pos
session of any of the lands above reserved, without our 
special leave and license for that purpose first obtained. 

"And we do further strictly enjoin and require all per
sons whatever, who have, either wilfully or inadvertently, 
seated themselves upon any lands within the countries 

above described, or upon any other lauds which, not having 
been ceded to or purchased by us, are still reserved to the 
said Indians, as aforesaid, forthwith to remove themselves 
from such settlements." 

A proclamation, issued by Governor Gage, in 1772, con
tains the following passage: "Whereas many persons, con· 
trary to the positive orders of the king, upon this subject, 
have undertaken to make settlements beyond the bound
aries fixed by the treaties made with the Indian nations, 
which boundaries ought to serve as a barrier between the 
whites and the said nations; particularly on the Qua
bache." The proclamation orders such persons to quit 
those countries without delay. 

Such was the policy of Great Britain towards the Indian 
nations inhabiting the territory from which she excluded 
all other Europeans ; such her claims, and such her prac
tical exposition of the charters she had granted; she con
sidered them as nations capable of maintaining the rela
tions of peace and war; of governing themselves, under 
her protection ; and she made treaties with them. the 
obligation of which she acknowledged. (Pp. 545- 549.) 

The question of how far Spain and Mexico recognized rights of 
possession in nomadic tribes is a question upon which conflicting 
views have been expressed. In Hoyt v. Uni.ted States and. Utah 
lndians/82 the Court of Claims took the position that Spain and 
Mexico had never recognized any right of exclusive possession 
in any of the nomadic tribes, and that only areas affirmatively 
designated as Indian reservations could be considered Indian 
country within the meaning of the Indian Intercourse Act of 
1834. The actual decision in the case, however, was simply that 
a plaintiff was not precluded from maintaining a suit for depre
dations committed by Ute Indians by the mere fact that he was 
on territory which later became recognized as an Indian reserva
tion. On the other hand, the Supreme Court, in the case of 
Chouteau v. Molony 183 held that under the Spanish law applicable 
to what is now the State of Iowa when that territory was under 
Spanish dominion, the Fox tribe of Indians had rights of owner
ship in the land they occupied which were of such dignity that a 
purported grant of such land by the Spanish Governor would be 

* * * an unaccountable and capricious exercise of offi
cial power, contrary to the uniform usage of his predeces
sol·s in respect to the sales of Indian lands, and that it 
could give no property to the grantee. It is not meant, by 
what has just been said, that the Spanish governors could 
not relinquish the interest or title of the Crown in Indian 
lands and for more than a mile square; but when that was 
done, the grants were made subject to the rights of Indian 
occupancy. They did not take effect until that occupancy 
had ceased, and whilst it continued it was not in the power 
of the S~anish governor to authorize any one to interfere 
with it. (P. 239.) 

Apparently the Foxes were as nomadic in their habits as most of 
the other Plains tribes, so that the correct historical view would 
seem to be that if Spanish law ever denied title by aboriginal 
occupancy to certain Indian tribes it was because these tribes did 
not in fact maintain exclusive occupancy of any territory at all 
but merely wandered over lands which were traversed by other 
tribes as well. In this situation even our own law recognizes that 
no possessory rights are created.18' There would seem, therefore, 
to be no valid reason to suppose that the Spanish law was more 
rigorous than the law of Great Britain or the United States with 
respect to the recognition of Indian possessory rights derived 
from aboriginal occupancy.185 

182 38 c. Cls. 455 (1903). 
18316 How. 203 (1853). 
111

' Assiniboine Indian Tribe v. United States, 77 C. Cl. 34 7 ( 1933), app. 
dism. 292 U. S. 606. 

185 For a classical statement of Spanish legal theory on the subject of 
Indian title, see Victoria, De Indis et De Jure Belli Relectiones (trans. 
by John Pawley Bate, 1917), originally published in 1557. And see: 
Hall, Laws of Mexico (1885), sees. 36, 38, 40, 45, 49, 85, 195; 2 White's 
Recopilacion (1839), 34, 51-52, 54-55, 59, 95-98. See also Chapter 3, 
sec. 4A., supra. 
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SECTION 10. PROTECTION OF TRIBAL POSSESSION 

Tribal possessory right may be defined as a power to com
mand the nid of the law against trespassers, coupled with a 
privilege to use reasonable force in excluding such trespassers. 
An assertion of possessory right, whether contained in statute, 
treaty, Executive order, or judicial decision, is meaningless if 
both these elements are lacking, and imperfect if one js lacking. 

The right to protection of tribal possession through an action 
of ejectment or other similar possessory action was affirmed at 
an early period. Thus, the Supreme Court in the case of Marsh 
v. Brooks 186 declared : 

* * * This Indian title consisted of the usufruct and 
right of occupancy and enjoyment; * * * 
That an action of ejectment could be maintained on an 
Indian right to occupancy and use, is not open to question. 
This is the result of the decision in Johnson v. Mcintosh, 
8 Wheat. 574, and wafl the question directly decided, in 
the case of Cornet v. Winton, 2 Yerger's Ten. Rep. 143, 
on the effect of reserves to individual Indians of a mile 
square each, secured to heads of families by the Cherokee 
treaties of 1817 1 and 1819.2 * * * ( Pp. 232-233. ) 

1 7 Stats. at Large, 156. 
2 Ibid, 195 

This measure of common law protection was amplified from 
time to time by treaty and statute provisions designed to pre
vent or punish various types of trespass upon Indian land. 
These provisions were generally limited either to a particular 
tribe or reservation or to a particular type of trespass, e. g., tres
pass for purposes of trading, driving livestock, stealing horses, 
and settlement. At no time has there been comprehensive legis
lation on the general problem of the protection of tribal property 
against trespass.186

" The law on the subject is therefore a his
torical patchwork which can h.ardly be understood without 
reference to historical considerations. 

A. LEGISLATION ON TRESPASS 

The early legislation, whether emanating from the United 
StateS,186

b from the colonies/86
c or from the European powers/87 

186 8 How. 223 (1850). A suit in trespass, brought by the individual 
occupant of tribal land against a non-Indian, was successfully main
tained in Fe7lows v. Blacksmith, 19 How. 366 (1856). 

In a case where a conveyee under a congressional grant brought a 
successful suit in ejectment in a state court against the local Indian 
superintendent, the Attorney General held that the writ of execution 
founded on that judgment did not give the conveyee legal possession of 
the land and that the plaintiff was an intruder who could be removed by 
federal authorities under R. S. §2118, and said: 

* * * the tribe hold the reservation. not under the treaty, but 
under their original title, which is confirmed by the Government 
in agreeing to the reservation. (See Gaines v. Nicholson, 9 How. 
365.) 

Thus it would seem that the title imparted by the acts of 1848 
and 1853 was at that period, and has ever since continued to be, 
subject to the Indian right of occupancy in said tribe, the enjoy
ment of which right, moreover. is assured thereto by the 
Government by solemn treaty stipulations. * * * (P. 573.) 

Nez Perce Reservation-Claim of W. G. Langford, 14 Op. A. G. 568 
(1875), decision reaffirmed in 17 Op . .A. G. 306 (1882), and 20 Op. 
A. G. 42 (1891), the latter case holding that Langford held "nothing 
but a naked title" (p. 47, per Taft, Sol. G.), which could not he in
voked to prevent allotment. "What is the Indian right of occupancy? 
It is the right to enjoy the land forever with the right of alienation 
limited to one alienee, the United States, or to such persons as the 
United States, in its capacity of guardian over the Indians, may permit." 
(P. 48.) 

l 86a The nearest approach to such general legislation was legislation 
nuthorizing Indian Sel'vice officials, with the aid of the military, "to 
remove from the Indian country all persons found therein contrary to 
law." See .Act of June 30, 1834, sec. 10, 4 Stat. 729, 730. R. S. § 2147, 
25 U. S. C. ~20 , repealed by .Act of May 21, 1934, 48 Stat. 787. .And see 
United States ea; rel. Gordon v. Crook, 179 Fed. 391, 398- 399 (D. C. Neb. 
1875). 

186b Reference to legislation of the United States on this subject under 
the Articles of ConfederJltion is found in 18 Op . .A. G. 235, 236-237 
(1885), 

purported not to create new possessory rights, but to recognize 
existing rights inherent in the Indian nations. This recognition 
took the form of (a) disclaiming the right or intention to inter- · 
fere with the action of the Indian tribes, in their own territories, 
in excluding or removing intruders, or (b) establishing forms 
of civil or criminal proceedings in non-Indian courts against such 
intruders. Thus, we find in many of the early treaties, pro
visions recognizing the right of the Indian tribes to proceed 
against trespassers in accordance with their own laws and cus
toms.188 which, of course, antedated the discovery of America by 
Europeans and applied, originally, only to intruders from other 
Indian tribes. 

The historic source of tribal possessory right is a matter of 
more than antiquarian interest, since even today the limitations 
upon the right depend in part upon its source. Perhaps the 
clearest authoritative analysis of the basis and origin of tribal 
possessory right is that given in the case of Buster v. Wright.188 

The authority of the Creek Nation to prescribe the 
terms upon which noncitizens may transact business with
in its borders did not have its origin in act of Congress, 
treaty, or agreement of the United States. It was one 
of the inherent and essential attributes of its original 
sovereignty. It was a natural right of that people, in
dispensable to its autonomy as a dis tinct tribe or nation, 
and it must remain an attribute of its government until 
by the agreement of the nation itself or by the superior 
power of the republic it is · taken from it. Neither the 
authority nor the power of the United States to license 
its citizens to trade in the Cre('k Nation, with or without 
the consent of that tribe, is in issue in this case, because 
the complainants have no such licenses. The plenary 
power and lawful authority of the government of the 
United States by license, by treaty, or by act of Congress 
to take from the Creek Nation every vestige of its original 
or acquired governmental authority and power may be 
admitted, and for the p1Jrposes of this decision are here 
conceded. The fact rem'ains nevertheless that every origi
nal attribute of the government of the Creek Nation still 
exists intact which has not been destroyed or limited by 
act of Congress or by the contracts of the Creek tribe it
self. ( P. 950.) 

The proposition that a tribe needs no grant of authority from 
the Federal Government in order to exercise its inherent power 
of excluding trespassers has been repeatedly affirmed by the 
Attorney General.190 It is against the background of this recog
nition of tribal power that the course of federal legislation must 
be viewed. Thus viewed, legislative prohibitions against tres-

. pass on Indian land are seen as implementing the assumed 
international obligations of the United States.101 

The early Indian Intercourse Acts, culminating in the Act of 
June 30, 1834,102 dealt with five distinct types of trespassers: 
(1) trespassers seeking to trade with Indians; (2) trespassers 

186c Preston v. Browder, 1 Wheat. 115, 121 (1816). 
187 See United States v. Ritchie, 17 How. 525 (1854) (dealing with the 

.Act of March 3, 1851, 9 Stat. 631). 
188 Treaty of January 21, 1785 with the Wiandot, Delaware, Chippewa, 

and Ottawa Nations, .Art. V, 7 Stat. 16, 17. .Accord: Art. VII of Treaty 
of .Tanuary 31, 1786, with the Sbawanoe Nation, 7 Stat. 26, and see 
Chapter 3, sec. 3D (1). 

189 135 Frd. 947 (C. C. A. 8. 1905), app. dism. 203 U. S. 599 (190G). 
100 * * * So long as a tribe exists and remains in possession of its 

lands, its title and possession are sovereign and exclusive ; and 
there exists no authority to enter upon their lands, for anv pur
pose whatever, without their consent. * * * 1 Op . .A. G. 465 
466 (1821). ' 

See to the same effect, 17 Op . .A. G. 134 (1881); 18 Op. A. G. 34 (1884.) 
191 See, for example . .Art. 7 of Treaty of August 7, 1790, with Creek 

Nation, 7 Stat. 35, 37; .Art. 2 of Treaty of October 3, 1818, with Dela
wares. 7 Stat. 188. 

:ta2 .Act of July 22. 1790, 1 Stat. 137 ; Act of March 1, 1793, 1 Stat. 
329; .Act of May 19, 1796, 1 Stat. 469; .Act of March 3, 1799, 1 Stat. 
743; .Act of March 30, 1802, 2 Stat. 139; Act of June 30, 1834, 4 Stat. 
729. 
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commUting injuries against Indians; (3) trespassers settling 
on Indian lands; ( 4) trespassers driving livestock upon Indian 
lands; and (5) trespassers hunting or trapping game on Indian 
lands. 

Section 3 of the first Indian Intercourse Act/93 approved by 
President Washington on July 22; 1790, provided for the punish
ment of :my person found in the Indian country "with such 
merchandise in his possession as are usually vended to the Indians. 
without a Jicense first hacl and obtained," and this provision, 
with minor modifications/~)!, remains the law to this day. Section 
5 of the same act 106 contained a further provision making it an 
offense for any inhabitant of the United States to "go into any 
town, settlement, or territory belonging to any nation or tribe of 
Indians, and * * * there commit any crime upon, or trespass 
against, the person or property of any peaceable and friendly 
Indian or Indians, which, if committed within the jurisdiction 
of any state, or within the jurisdiction of either of said districts, 
against a citizen or white inhabitant thereof, would be punishable 
by the laws of such state or district." This provisiOn was 
likewise incorporated with minor modificatians in subsequent 
statutes.106 

'l'he first Indian Intercourse Act was temporary, to continue 
"in force for the term of two years, and from thence to the end 
of the next session of Congress, and no longer." 107 

The second Intercourse Act, that of March 1, 1793/98 introduced 
a new provision of importance. Section 5 of that act provided: 

And be it further enacted, That if any such citizen or 
inhabitant shall make a settlement on lands belonging 
to any Indian tribe, or shall survey such lands, or designate 
their boundaries, by marking trees, or otherwise, for the 
purpose of settlement, he shall forfeit a sum not exceeding 
one thousand dollars, nor less than one hundred dollars, 
and suffer imprisonment not exceeding twelve months, in 
the discretion of the court, befare whom the trial shall 
be: And it shall, moreover, be lawful for the President of 
the United States, to take such measures, as he may judge 
necessary, to remove from lands belonging to any Indian 

ma Act of July 22, 1790, 1 Stat. 137. 
194 Act of March 1, 1793, 1 Stat. 329 ("without lawful license") ; Acts 

of May 19, 1796, 1 Stat. 4G9; March 3, 1799, 1 Stat. 743; March 30, 1802, 
2 Stat. 139; ("That no such citizen, or other person, shall be permitted 
to reside at any of the towns. or bunting camps of any of the Indian 
tribes as a 1 rader without a license") ; Act of June 30, 1834, 4 Stat. 729 
("That any person other than an Indian who shall attempt to reside in 
the Indian country as a trader, or to introduce goods, or to trade therein 
without such license, shall forfeit * * *") ; Act of July 31, 1882, 22 
Stat. 179 ; R. S. § 2133 ; 25 U. S. C. 264 ("Any person other than an 
Indian of tbe full blood who shall attem1pt to reside in the Indian 
country, or on any Indian reservation, as a trader, or to introduce goods, 
or to trade therein, without such license, shall forfeit * * • Pro
vided, That this section shall not apply to any person residing among 
or · trading with * * * the five civilized tribes, residing in said 
Indian country, and belonging to the Union Agency therein"). 

tos Act of July 22, 1790, 1 Stat. 137, 138. See Chapter 1, sec. 2. 
1oa Act of March 1, 1793, 1 Stat. 329 ("and shall there commit ,murder, 

robbery, larceny, trespas13 or other crime, against the person or property 
of any friendly Indian or Indians") ; Ad of May 19, 1796, 1 Stat. 469, 
and Acts of March 3, 1799, 1 Stat. 743; March 30, 1802, 2 Stat. 139 
("and shall there commit murder, robbery, larceny, trespass or other 
crime, against the person or property of any friendly Indian or Indians, 
which would be punishable, if committed within the jurisd~ction of any 
state, against a citizen of the United States: or, unauthorized by law, 
and with a hostile intention, shall be found on any Indian land") ; 
Act of .June 30, 1834, 4 Stat. 729 ("That where, in the commission, by 
a white person, of any crime, offense, or misdemeanor, within the Indian 
country, thP propPrty of any friendly Indian is taken, injured or de
stroyed, and a conviction is bad for such crime, offense, or misdemeanor, 
the person so convicted sball be sentenced to pay to such friendly Indian 
to whom the property may belong, or whose person may be injured, a 
sum equal to twice 1 he just value of tbe property so taken, injured; or 
destroyed.'') : ct. R. S. § 2143, 25 U. S. C. 212 (imposing penalty for 
offense of art"on in Indian country) ; R. S. § 2142, 25 U. S. C. 213 (im
posing penalty for crime of assault in Indian conn try). 

197 Sec. 7. 
ua 1 Stat. 329. See Chapter 4, sec. 2. 

tribe, any citizens or inhabitants of the United States, who 
have made, or shall hereafter make, O'r attempt to make a 
settlement thereon. (P. 330.) 

The reference to "lands belonging to any Indian tribe" was 
amplified in later legislation to refer to "lands belonging, or 
secured, or granted by treaty with the United States, to any 
Indian tribe" .1co Various other minor modifications are found 
in the language of this provision, but in essence it sets forth 
the present-day law on the subject. 

The second Indian Intercourse Act, like the first, was- a tem
porary act, to continue "in force, for the term of two years, 
and from thence to the end of the then next session of Congress, 
and no longer." 200 

The third Indian Intercourse Act, that of May 19, 1796,201 dealt 
for the first time with two new kinds of trespasser, the hunter 
and the ranger. Section 2 of that act provided: 

And be it further enacted, That if any citizen of, or 
other person resident in the United States, or either of 
the territorial districts of the United States, shall cross 
over, or go within the said boundary line, to hunt, or in 
any wise destroy the game; or shall drive, or otherwise 
convey any stock of horses or cattle to range, on any 
lands allotted or secured by treaty with the United States, 
to any Indian tribes, he .shall forfeit a sum not exceeding 
one hundred dollars, or be imprisoned not exceeding six 
months. 

These provisions, reaffirmed and made permanent in the second 
section of the fifth Indian Intercourse Act,202 were subsequently 
separated and elaborated in the Act of June 30, 1834/03 which 
was a comprehensive statute on Indian relations: 

SEc. 8. And be it further enacted, That if any person, 
other than an Indian, shall, within the limits of any tribe 
with whom the United States shall have existing treaties, 
bunt, or trap, or take and destroy, any peltries or game, 
except for subsistence in the Indian country, such person 
shall forfeit the sum of five hundred dollars, and forfeit 
all the traps, guns, and ammunition in his possession, 
used or procured to be used for that purpose, and peltries 
so taken. (P. 730.) 

SEc. 9. And be it further enacted, That if any person 
shall drive, or otherwise convey any stock of horses, mules, 
or cattle, to range and feed on any land belonging to any 
Indian or Indian tribe, without the consent of such tribe, 
such person shall forfeit the sum of one dollar for each 
animal of such stock. (P. 730.) 

The last of these provisions, which is still in force,- has been 
interpreted to cover only the case where cattle are "driven" to 
the reservation, or to the vicinity of the reservation.206 It has 
been held that sheep are "cattle" within the meaning of this 
section. 200 

Following the 1834 .act, Congress provided for the protection 
of Indian lands against trespass in various other statutes. Thus, 
the Act of July 20, 1867,207 entitled "An Act to establish Peace 
with certain Hostile Indian Tribes" provided that "all the 
Indian tribes now occupying territory east of the Rocky moun
tains, not now peacefully residing on permanent reservations 
under treaty stipulations" should be offered reservations. The In-

too Act of :March 3, 1799, sec. 5, 1 Stat. 743, 745. 
200 Act of March 1, 1793, sec. 15, 1 Stat. 329, 332. 
201 1 Stat. 46'9. See Chapter 4, sec. 2. 
202 Act of :M:nl'ch 30, 1802, 2 Stat. 139, 141. See Chapter 4, sec. 3. 
203 4 Stat. 729. See Chapter 4. sec. 6. 
204 R. S. § 2117, 25 U. S. C. 179. 
206 Trespass on Indian Lands, 16 Op. A. G. 568 (1880). 
206 Ash Sheep Co. v. United States, 252 U. S. 159 (1920), a' fig 250 

Fed. 591 (C. C. A. 9, 1918), and 254 Fed. 59 (C. C. A. 9, 1918); Driving 
Stock on Indian Lands, 18 Op. A. G. 91 (1884) ; United States v. Mat
lock, 26 Fed Cas. No. 15744 (D. C. Ore. 1872), holding that the word 
cattle includes both E'heep and all other animals used by man for lal>Qr 
or food. · 

:m 15 Stat. 17, 
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dians' possessory right in such reservations was secured by the 
following statutory language: 

* * * Said district or districts, when so selected, and 
the selection approved by Congress, shall be and remain 
permanent homes for said Indians to be located thereon, 
and no person [s] not members of said tribes shall ever 
be permitted to enter thereon without the permission of 
the tribes interested, except officers and employees of the 
United States. (Sec. 2.) 

B. CONGRESSIONAL RESPECT FOR TRIBAL 
POSSESSION 

In addition to the foregoing statutes prohibiting various forms 
of trespass upon Indian lands, there is a considerable body of 
legislation which extends recognition to tribal possession by 
exempting tribal lands from provisions designed to open up 
the public domain to settlement.208 Thus, for example, the Act 
of March 3, 1853,209 relating to public lands in California, pro
tects from settlement "any tract of land in the occupation or 
possession of any Indian tribe." 210 

The Act of May 17, 1884,211 relating to Alaska contains a 
special proviso : 

Provided, That the Indians or other persons in said district 
shall not be disturbed in the possession of any lands 
actually in their use or occupation or no.w claimed by them 
but the terms under which such persons may acquire title 
to such lands is reserved for future legislation by 
Congress: * * * (P. 26.) 

Protection of Indian possession is likewise the purpose of a 
provision in the Act of March 3, 189'1,212 establishing a court of 
:t;>rivate land claims to determine land claims in former Mexican 
territory within New Mexico, Arizona, Utah, Nevada, Colorado, 
and Wyoming : 

No claim shall be allowed that shall interfere with or 
overthrow any just and unextinguished Indian title or 
right to any land o.r place. 

In the same spirit, grants of rights-of-way were frequently 
conditioned upon a special undertaking by the grantee that it 

* * * will neither aid, advise, nor assist in any effort 
looking towards the changing or extinguishing the present 
tenure of the Indians in their remaining lands, and will 
not attempt to secure from the Indian tribes any further 
grant of land or its occupancy than is hereinbefore pro
vided: Provided, That any violation of the condition 
mentioned in this section shall operate as a forfeiture 
of all the rights and privileges of said railway company 
under this act.213 

In 18'88 the Attor~ey General was able to say : :n& 

* * · * it was and is a well-known usage of the Govern
ment not to sell lands until the Indian title of occupancy 
should be extinguished · * * *. 

Even where Congress has not specifically provided for the 
protection of Indian possessory rights, the courts have read an 
fmplicit qualification into general legislation relating to the 
public domain, in order to protect such possession. 

208 Act of March 2, 1907, 34 Stat. 1229 (permission to landowners or 
entrymen to complete tracts at expense of reservation limited so as 
to exclude "lands in the use or occupation of any Indian having tribal 
rights on the Coeur d'Alene Reservation"). 

200 10 Stat. 244. 
21° Accord : Act of March 25, 1864, 13 Stat. 37. 
211 23 Stat. 24. See chapter 21, sec. 8C. 
212 26 Stat. 854. 
!ll.a Act of September 1, 1888, 25 Stat. 452, 457 (Shoshone and Ban

nock) ; Act of March 3, 1887, 24 Stat. 545; Act of October 1, 1890, 26 
Stat. 663 . 

. 21419 Op. A. G: 117 (1888). 

.. 

Thus, in the case of Spalding v. OhandZer, the Supreme Court 
declared : 215 

* * * The general grant of authority conferred upon 
the President by the act of March 1, 1847, c. 32, 9 Stat. 
146, to set apart such portion of lands within the land 
district then created as were necessary for public uses, 
cannot be considered as empowering him to interfere 
with reservations existing by force of a treaty. (P. 405.) 

Likewise, school land grants have never been made in disre
gard of tribal possessory rights.216 In the absence of an ex
pressed intent of Congress to the contrary, railroad land grants 
have not affected tribal possessory rights.llll7 Even where Con
gress expressly stipulated to extinguish Indian title, railroad 
land grants conveyed only the naked fee, subject to tribal occu
pancy and possessory rights.218 Only where it was necessary to 
give emigrants possessory rights to parts of the public domain, 
has Congress ever granted tribal lands in disregard of tribal 
possessory rights.219 

C. WHO MAY PROTECT TRIBAL POSSESSION 

The protection of tribal possessory rights has been recognized 
as a proper function of the Army,220 of the Interior Department,221 

and of the Department of Justice.222 At the same time, the interest 
of the tribes themselves in self-protection has been recognized 
repeatedly in statutes.223 

Although primary concern for the protection of Indian lands 
against trespass rests with the Indian tribe and the Federal 
Government, it has been held that the individual states have a 
legitimate interest in protecting Indian possession against tres
pass. Thus, it was early held by the Supreme Court that stat-e 
la ws protecting Indian lands against trespass were valid, and 
state decisions thereon entitled to great weight.22i Where a state 
patent to land included land reserved for Indians under state 
law, it was held that such patent was void as to the erroneously 

215160 U. S. 394, 405 (1896). Accord: United States v. Mcintire, 
101 F. 2d 650 (C. C. A. 9, 1939), rev'g Mcintire v. United; States, 22 F. 
Supp. 316 (D. C. Mont. 1937) ; United States v. Minnesota) 270 U. S. 181 
(1926). But cf. United States v. Portneuf-Marsh Valley Irr. Co., 213 
Fed. 601 (C. C. A. 9, 1914, afl"g 205 Fed. 416 (D. C. Idaho 1913). And 
see Hot Springs Oases, 92 U. S. 698, 703-704 (1875) (Indian possession 
protected against settlers by denying them preemption claims). 

216 Beecher v. Wetherby, 95 U. S. 517, 526 (1877) ; Wisconsin v. Hitch
cock, 201 U. S. 202 (1906). 
~7 Leavenwm·th, etc. R. R. Co. v. United States, 92 U. S. 733 (1875) ; 

Northern Pac. Ry. Co. v. United States, 221 U. S. 355 (1913). 
218 Buttz v. Northern Pac. Railroad, 119 U. S. 55 (1886). 
219 Oregon Donation Act of September 27, 1850, c. 76 sees. 4, 5, 9 Stat. 

496, 497, 498; New Mexico Donation Act of July 22, 1854, c. 103, sec. 2, 
10 Stat. 308; Homestead Act of May 20, 1862, c. 75, 12 Stat. 392. 

220 See United States ea: rel. Gordon v. Crook, 179 Fed. 391 (D. C. Nebr. 
1875). 

221 United States v. Mullin, 71 Fed. 682 (D. C. Nebr., 1895). 
=See, for instance, Joint Resolution of March 3, 1879, 20 Stat. 488, 

superseded by Act of March 1, 1889, 25 Stat. 768 (instructing Attorney 
General to bring suit to quiet tribal title) ; sec. 3, Pueblo Lands Act of 
June ·7, 1924, 43 Stat. 636 (discussed in Chapter 20, sec. 4). And see 
Chapter 19, sec. 2A(1). · 

223 Thus, for instance, sec. 2 of the Act of June 28, 1898, 30 Stat. 495 
requires the courts in the Indian Territory to make tribes parties to 
suits affecting their possessory rights "by service upon a chief or governor 
of the tribe" whenever it appears "that the property of any tribe is in any 
way affected by the issues being heard." Sec. 4 of the Pueblo Lands Act 
of June 7, 1924, 43 Stat. 636, expressly protects the right of the indi
vidual Pueblos to bring suit in vindication of their land claims. The 
right to protect tribal property against trespass, inures only to the tribe 
whose land it is and not to Indians of another tribe who happen to be 
on the land. Merchant v. United States, 35 C. Cis. 403 (1900). 

:2'M Danforth's Lessee v. Thomas, 1 Wheat. 155 (1816) ; Preston v. 
Browder, 1 Wheat, 115 (1816). See also Danforth v. Wear, 9 Wheat, 673, 
677 (1824) . 
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included Indian lands.226 The consti~utionality of state legisla
tion designed to protect Indian lands from trespass was upheld 
by the Supreme Court in State of New York v. Dibble.226 

In that case the court declared, per Grier, J.: 

The statute in question is a police regulation for the 
protection of the Indians from intrusion of the white 
people, and to preserve the peace. * * * The power 
of a State to make such regulations to preserve the peace 
of the community is absolute, and has never been 
surrendered. (P. 370.) 

D. EFFECT OF TITLE UPON POSSESSORY RIGHT 

The protection which the Federal Government gives to tribal 
possession is not limited to the cases where title to tribal land 
il'l held in the name of the United States, but extends equally to 
lands where ultimate title is vested in the state. An illuminating 
analysis of this problem is found in a memorandum to the 
Assistant Attorney General dated April 29, 1935, regarding the 
Onondaga Reservation.=m Copious authority is cited to show 
that even where the United States does not own the ultimate 
fee in the land of an Indian reservation, its relation of guardian
ship to the Indian tribe carries the power and duty of protecting 
the Indian possessory right against condemnation proceedings or 
other infringements by the state: 

As guardian of the Indians there is imposed upon the 
Government a duty to protect these Indians in their prop
erty; it follows that this duty extends to protecting them 
against the unlawful acts of the State of New York. (P. 
222.) 228 

Likewise, it has been held that protection of tribal property 
by the Federal Government is not forsworn where a tribe in
~orporates under state law and thus achieves corporate 
capacity.2211 

E. AGAINST WHOM PROTECTION EXTENDS 

Tribal possessory right in tribal land requires protection not 
only against private parties but against administrative officers 
acting without legal authority and against persons purporting to 
act with the permission of such officers. Thus where Indians 
were induced by administrative authorities to settle on a given 
area and the area was designated as the "Old Winnebagoe and 
Crow Creek Reservation" on Indian office maps, it was held that 
such lands were a "reservation" within the meaning of a subse
quent treaty which set "reservation" lands apart "for the abso
lute and undisturbed use and occupation of the Indians herein 
named, and for such other friendly tribes or individual Indians 
as from time to time they may be willing, with the consent of the 
United States, to admit amongst them; * * *." 230 It was 
further held that a later Executive order of February 27, 1885, 
opening these lands to entry was invalid and inoperative.231 

It was likewise ruled by the Attorney General that an appli
cation for permission to construct a ditch across an Executive 
order reservation, without the consr.!nt of the Indians, could not 

225 Danforth v. Wear, supra; Patterson v. Jenks, 2 Pet. 216 (1829). 
226 62 u. s. 366 (1858). 
227 5 L. D. Memo. 179, April 29, H)35. 
m nxa. 
229 United States v. 7,1/)5.3 Acres of Land, 97 F. 2d 417 (C. C. A. 4, 

1938.) And see 12 L. D. Memo. 206, January 14, 1938. 
23° Treaty of Apri129 et seq, 1868, 15 Stat. 635. 
231 Old Wfnnebago and Crow Creek Reservation, 18 Op. A. G. 141 

(1885). 

be legally granted by Interior Department officials, even though 
the ditch was supposed to be beneficial to the Indians. The 
Attorney General declared: 

But the petitioners allege the reservation is not a legal 
one, and in consequence thereof the Indians for whom the 
reservation was made are only tenants at will of the Gov
ernment. But the rights of tenants at will, so long as the 
landlord does not elect to determine the tenancy, are as 
sacred as those of a tenant in fee. 232 

It has also been held 233 that the Federal Government is under 
an obligation to protect tribal lands even against fellow tribes
men. 

The respect for tribal possessory rights shown by Congress 
and the courts has not always been shared by administrative 
authorities. In recent years, however, the Department of the 
Interior has strictly adhered to the view that a tribe may ex
clude from tribal property any nonmembers not specially author
ized by law to enter thereon, that, having the right so to exclude 
outsiders, the tribe may condition the entry of such persons by 
requiring payments of fees, and that federal authorities, in the 
absence of specific legislative authorization; may not invite out
siders to enter upon tribal lands without tribal consent. 

Indian possessory rights are enforceable against state author
ities as well as against federal authorities.234 Thus, where a 
treaty between the United States and the Seneca Nation pro
vided: 

The United States acknowledge all the land within the 
aforementioned boundaries (which include tbe reservations 
in question) to be the property of the Seneca nation, 
and the United States will never claim the same nor 
disturb the Seneca nation, * * * in the free use and 
enjoyment thereof; but it shall remain theirs until they 
choose to sell the same * * *. (Pp. 766-767.) 

the Supreme Court held that &'tate taxation of tribal lands was 
inconsistent with the treaty and invalid. 235 The court declared: 

The tax titles purporting to convey these lands to the 
purchaser, even with the qualification suggested that the 
right of occupation is not to be affected, may well em
barrass the occupants and be used by unworthy persons 
to the disturbance of the tribe. All agree that the Indian 
right of occupancy creates an indefeasible title to the 
reservations that may extend from generation to genera
tion, and will cease only by the dissolution of the tribe, 
or their consent to sell to the party possessed of the right 
of pre-emption. He is the only party that is authorized 
to deal with the tribe in respect to their property, and thi:s 
with the consent of the government. Any other party is 
an intruder, and may be proceeded against under the 
twelfth section of the act of 30th June, 1834.* (P. 771.) 

*4 Stat. at Large, 730. (P. 771.) 

The question of how far Indian possessory rights are pro
tected against Congress raises a problem of constitutional law 
considered earlier in Chapter 5. 

With the establishment of the right of Indian tribes to the 
protection of federal and state governments (as well as self
protection) against trespass, whether by private parties or by 
state or federal officers, it becomes pertinent to consider the exact 
extent of the possessory right to which this protection attaches. 

232 Lemhi Indian Reservation, 18 Op. A. G. 563 (1887). 
233 St. Marie v. United States, 24 F. Supp. 237 (D. C. S. D. Cal. 1938). 

See also Chapter 9, sec. 5C. 
234 Danforth v. Wear, 9 Wheat, 673 (1824). 
235 The New York Indians, 5 Wall. 761 (1866). See Chapter 13, sees. 

1-3. 

SECTION 11. EXTENT OF TRIBAL POSSESSORY RIGHTS 

The extent of possessory right vested in an Indian tribe may 
differ in important respects from that of ordinary private 
possessory rights. Some of these differences run to the ad
vantage of the Indian tribe ; others, to its disadvantage. 

Because an Indian tribe is a ward of the Government, it has 
been held that adverse possession under the statute of limitations 
does not run against an indian tribe, even where title to 
the land is vested in the tribe and the tribe is incorporated under 
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state law.238 This rule was slightly modified by Congress, with 
respect to the Pueblos of New Mexico, in view of the fact that 
for many years these Pueblos had enjoyed the right to sue and 
be sued under territoriallaw.237 The compromise adopted in the 
Pueblo Lands Act of June 7, 1924,288 was to the effect that adverse 
possession might be established by proof of (a) "open, notorious, 
actual, exclusive, continuous, adverse possession of the premises 
claimed, under color of title from the 6th day of January, 1902, 
to the date of the passage of this Act" together with proof of tax 
payments, or (b) such possession "with claim of ownership, but 
without color of title from the 16th day of March, 1889'." 

While tribal lands are, like other lands., subject to the federal 
power of eminent domain,289 they are not subject to the state 
power of eminent domain except where Congress has specifically 
so provided.240 The constitutionality of congressional acts con-

2so United States v. 7A05.3 Acres of Land, 97 F. 2d 417 {C. C. A. 4, 
1938) ; United States v. Wright, 53 F. 2d 300 (C. C. A. 4, 1931) ; Memo. 
rfJ Eastern Band of Cherokee Indians of North Carolina, 7 L. D. Memo. 
517, 531, 534, August 4, 1936. Memo. re 97 F. 2d 417, 12 L. D. Memo. 
206, 210, January 14, 1938. Accord: United States v. Candelaria, 271 
U. S. 432, 440 (1926) ; United States v. Minnesota, 270 U. S. 181, 196 
(1926) ; United States v. Sandoval, 231 U. S. 28 (1913) ; Heckman v. 
United States, 224 U. S. 413, 438 (1912). 

2a7 See Chapter 20, sec. 4. 
2as 43 Stat. 636. 
289 Cherokee Nation v. Southern Kansas Ry. Go., 135 U. S. 641 (1890), 

reversing 33 Fed. 900 (D. C. W. D. Ark. 1888) (interpreting Act of July 
4, 1884, 23 Stat. 73). 

240 United States v. Minnesota, 95 F. 2d 468 (C. C. A. 8, 1938), aff'd. 
sub nom. Minnesota v. United fltates, 305 U. S. 382 (1939) ; United 
States v. Colvard, 89 F. 2d 312 (C. C. A. 4, 1937) ; Op. Sol. I. D., M.29961, 
October 4, 1938 (Eastern Cherokees) ; see Act of February 28, 1919, 40 

ferring upon state or private agencies the power to condemn 
tribal land is established beyond question.241 

Tribal possessory rights may, as we have already noted, be 
expressly qualified by the statute, treaty, or Executive order 
establishing the right, and in this way made subject, for in
stance, to entry under public land mineral laws.242 

Except for special limitations and special advantages of the 
type above noted, tribal possessory rights are equivalent in ex
tent to the possessory rights of private persons.243 

Stat. 1206, authorizing condemnation of lands of Capitan Grande Reserva
tion by the City of San Diego, subject to the approval of the terms of 
the judgment by the Secretary of the Interior. Accord : Act of June 
28, 1898, sec. 11, 30 Stat. 495, 498 (authorizing towns and cities 1n 
Indian Territory to condemn tribal lands). 

241 The extent and basis of this power is analyzed in Federal Eminent 
Domain (1939), Sees. 9 and 15N. See also Randolph, Eminent Domain 
(1894) sec. 30 and cases cited. 

242 Op. Sol. I. D., M.28183, October 16, 1935, holding that prospectors 
taking by claim on Papago Indian lands under public land mineral laws, 
must pay tribe for surface use if claim was taken up after passage of 
Act of June 18, 1934, 48 Stat. 984, but not if claim was taken up prior 
to such act. 

243 See Act of July 14, 1862, 12 Stat. 566, granting to white settlers 
the value of improvements on lands occupied by them which are reserved 
tor Indian use, showing Congress' assumption that the establishment of 
the Indian reservation wiped out the claims of the prior settlers. Ac
cord: Act of June 3, 1874, 18 Stat. 555 (Makah) ; Act of March 3, 1885, 
23 Stat. 677 (Duck Valley). See also Ac't of August 4, 1886, 24 Stat. 
876 (refund to entryman of payments made to land office where entry 
on Indian reservation was subsequently cancelled). (}f. Joint Resolution, 
of February 8, 1887, 14 Stat. 640 (Sioux) ; Act of February 11, 1920, 
41 Stat. 1459 (Siletz) ; Act of March 3, 1925, 43 Stat. 1586 (L'Anse and 
Vieux Desert). 

SECTION 12. !HE TERRITORIAL EXTENT OF INDIAN RESERVATIONS 

In determining the extent of Indian tribal lands, first impor
tance naturally attaches to the treaty, statute, or other document 
upon which tribal ownership is predicated or by which it is 
defined. The fixing of boundaries of Indian reservations was a 
m'ajor part of early governmental policy in Indian affairs, as a 
means of securing peace between Indians and whites and among 
the Indian tribes themselves.244 Both by treaty 245 and by stat
ute 246 the United States has endeavored to settle conflicting 
claims and to resolve ambiguities in the definition of reservation 
boundaries.m 

Where the delimitation of tribal lands has proved to be of 
special difficulty, Congress has occasionally referred the deter
mination of such boundaries to the Court of Claims/48 or the 
Secretary of the Interior,249 or has established a special tribunal 
to determine such questions.250 

In interpreting treaties and statutes defining Indian bound
aries, the Supreme Court has said : 

* * * our effort must be to ascertain and execute the 
intention of the treaty makers, and as an element in the 

24'-See Chapter 3, sec. 3A (2). The fi-xing o:t intertribal boundaries 
was the chief purpose of certain treaties, e. g., Treaty of -.August 19, 1825, 
with Chippewas et al., 7 Stat. 272; see 5 Op. A. G. 31 (1848). 

245 See Chapter . 3, sec. 3A(2). 
246 Act of March 3, 1875, 18 Stat. 476 (boundary between State of 

Arkansas and Indian country) ; Act of June 6, 1894, 28 Stat. 86 (Warm 
Springs Reservation) ; Act o:t June 6, 1900, 31 Stat. 672 (con:flicting 
tribal claims of Choctaw-Chickasaw and Comanche, Kiowa, and Apache). 

247 To the effect that the parties to a treaty are authorized to deter
mine its meaning, and to define boundaries which the terms of the treaty 
leave unclear, see Lattimer v. Poteet, 14 Pet. 4 (1840). 

243 Act of January 9, 1925, 43 Stat. 730 (title to Red Pipestone Quar
ries) ; ct. Act of June 28, 1898, sec. 29, 30 Stat. 495, 513. 

240 Act of June 7, 1872, 17 Stat. 281 (Sisseton and Wahpeton). 
2li() Act of March 3, 1851, sec. 16, 9 Stat. 631, 634 {California private 

land claims); Pueblo Lands Act of June 7, 1924, 43 Stat. 636, discussed 
1n Chapter 20, sec. 4. 

effort we have declared that concession must be made to 
the understanding of the Indians in redress of the differ
ences in the power and intelligence of the contracting par
ties. United States v. Winans, 198 U. S. 371. The present 
case invokes in special degree the principle.251 

Apart from the foregoing principle, the same rules apply to 
the resolution of ambiguities in reservation boundaries as are 
applied to similar ambiguities in other deeds or patents.252 

It is presumed that the bed of a navigable stream is not con
veyed to an Indian tribe but is reserved by the United States 
for the future state to be established.253 However, an intent to 
confer ownership rights upon the Indian tribe in such stream 
bed may be shown by the context of the boundary description,254 

and such intent appears definitely where territory on both sides 
of the river is reserved to the Indian tribe. As was said in 
Donnelly v. United States: 255 "It would be absurd to treat the 
order as intended to include the uplands to the width of one 
mile to each side of the river, and at the same time to exclude 
the river" (at p. 259). 256 Tide lands and beds of navigable 
streams which have been made a part of an Indian reservation 

2111 Northern Pacifto Ry. Co. v. United States, 227 U. S. 355, at p. 362 
(1913), aff'g 191 Fed. 947 (C. C. A. 9, 1911). 

2112 Meigs v. M'Glung's Lessee, 9 Cranch 11 (1815) (holding that unilat
eral action of United States agents cannot give meaning to treaty, which 
is a bilateral contract). See also 29 Op. A. G. 455 (1912) (Chippewa). 

253 United States v. Holt State Bank, 270 U. S. 49, 55 (1926), aff'g 294 
Fed. 161 (C. C. A. 8, 1923). 

254 United States v. Hutchings, 252 Fed. 841 (D. C. W. D. Okla. 1918), 
aff'd sub nom. Commissioners v. United States, 270 Fed. 110 (C. C. A. 8, 
1920), app. dism. 260 U. S. 753 (land to middle of nonnavigable river 
included in Osage Reservation). Accord : Brewer-Elliott Oil & Gas Go. v. 
United States, 260 U. S. 77 (1922), aff'g 270 Fed. 100 (C. C. A. 8, 1920), 
and 249 Fed. 609 (D. C. W. D. Okla. 1918). 

2 55 228 u. s. 243 (1913). 
256 Followed in 55 I. D. 475 (1936) (Fort Berthold Reservation), Memo. 

Sol. I. D., July 5, 1939 (Ow hi Lake in Colville Reservation). 
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by treaty or otherwise 257 do not pass to a state subsequently disputes have been invoked in reaching the determination that 
created, as do public lands similarly situated.258 Where the an island once part of an Indian reservation remains so although 
high-water mark is referred to in designating the boundaries of it becom'es attached to the opposite bank of the river through a 
an Indian reservation, there is no implied reservation of tide sudden change in the stream bed.260 

lands.
259 

In other cases local state law has been invoked to settle ambi-
The principles of international law applicable to boundary guities,261 and it has been held that where, under Minnesota 

267 United States v. Boynton, 53 F. 2d 297 (C. c. A. 9, 1931) rev'g 
49 F. 2d 810 (D. C. W. D. Wash. 1931) (land between high and low tide 
reserved for tribe, not allottees) ; United States v. Romaine, 255 Fed. 253 
(C. C. A. 9, 1919). But ct. UnUed States v. Snohomish River Boom Co., 
246 Fed. 112 (C. C. A. 9, 1917). 

268 United States v. Stotts, 49 F. 2d 619 (D. C. W. D. Wash. 1930) ; 
Taylor v. United States, 44 F. 2d 531 (C. C. A. 9, 1930) ; Op. Sol. I. D., 
M. 28120, March 31, 1936. 

2m~ United States v. Holt State Bank, 270 U. S. 49, 55 (1926), aff'g 
294 F ed. 161 (C. C. A. 8, 1923) ; Taylor v. United States, 44 F. 2d 531 
(C. C. A. 9, 1930), cert. den. 283 U. S. 820; United States v. Ashton, 
170 Fed. 509 (C. C. W. D. Wash. 1909), app. dism. sub nom. Bird v. 
Ashton, 220 U.S. 604 (1911), without opinion. 

law, the title of the riparian owner stops at the water's edge, the 
ownership by an Indian tribe of the entire shore line of a lake 
will not disturb state ownership of the lake bed.262 

Errors in surveying boundaries fixed by treaties or statutes 
have occasionally given rise to tribal claims.263 

260 Sheyenne Island, Missouri River, 18 Op. A. G. 230 (1885). 
261 United States v. Ladley, 4 F. Supp. 580 (D. C. N.D. Idaho, 1933). 
262 Memo Sol. I. D., December 19, 1936. 
268 See, for example, Creek Nation v. United States, 302 U. S. 620 

(1938), rev'g 84 C. Cls. 12. Other aspects of the case are considered in 
295 U.S. 103 (1935), rev'g 77 C. Cls. 159, and in 87 C. Cls. 280 (1938). 

SECTION 13. THE TEMPORAL EXTENT OF INDIAN TITLES 

The question of when Indian possessory rights in a given tract 
of land come to an end, or, in technical terms, the question ot 
the quantum of the tribal estate in land, has generally been 
raised in connection with such title as depends upon actual 
occupancy. The assumption that all possession of lands by 
Indian tribes is of an identical type has elsewhere been dis
cussed and criticized and need not be reexamined at this point.264 

Within the diversity of tenures by which tribal lands are held, 
there undoubtedly exists a type of ownership that ceases when 
the tribe becomes extinct or abandons the land. Although this 
circumstance is commonly cited as indicating a peculiar tenure 
by which Indian lands are held, an examination of the prevailing 
doctrines of real property law at the time when the theory of 
"Indian title" was first advanced, shows that there is nothing 
novel or peculiar about the legal justification or the practical 
significance of the doctrine .. Under the feudal theory of English 
law, where the owner of land died without heirs or committed a 
felony, the land escheated to the Crown, or to the mesne lord. 
This right of escheat was not, strictly speaking, a form of in
heritance but was a sovereign right superior to the property 
right of any landlord.266 The right of escheat became less valu
able, with respect to individual landowners, when the statutory 
right of testamentary disposition was extended to real property. 
An Indian tribe, however, could not, under British or American 
law, alienate its land without the consent of the Crown or the 
Federal Government. Therefore, the possibility that land would 
be left vacant when a tribe disintegrated or abandoned the land 
was a real possibility and the rule of escheat served the same 
purpose that it served under early feudal conditions in England. 
Land held by a tribe in fee simple would be subject to escheat 
and it is unnecessary to assume any peculiarity of "Indian title" 
to explain this result. 

Although technically the right of escheat was something en
tirely distinct from a possibility of reverter, there is ample prece
dent for confusing the two institutions.206 Thus, although one 
might say with perfect accuracy that land held by an Indian 
tribe in fee simple would escheat to the United States when the 
tribe became extinct or abandoned the property, it became 
fashionable to refer to this incident as a possibility of reverter, 
rather than escheat. This use of language was not restricted to 
Indian tribes, but was applied, in the early nineteenth century, 
to · all corporations under the doctrine that a corporation had 

204. See sees. 5, 6, 10, and 18 of this chapter. 
2eo See "Escheat," 5 Encyc. Soc. Sci. 591 (T. F. T. Plucknett). 
J60 Op. cit. note 131. 

"only a determinable fee for the purposes of enjoyment. On the 
dissolution of the corporation, the reverter is to the original 
grantor or his heirs." 2

jl
7 It was generally agreed that "corpora

tions have a fee simple for the purpose of alienation," 268 but this 
portion of the doctrine was, of course, inapplicable to Indian 
tribes. 

If these observations are well taken, we should conclude that 
it makes little practical difference whether we describe an In
dian estate as a fee simple absolute subject to the ordinary 
sovereign right of escheat, or call the Indians' estate a deter
minable fee with a possibility of reverter in the sovereign, or 
refer to "Indian title of use and occupancy." 

The only point at which these various theories may perhaps 
diverge lies in the test to be applied to determine when land 
has been "abandoned." 

In Holden v. Joy 260 the Indian estate in question was to be, 
according to the governing treaty, a fee simple, but the patent 
issued by the President included the condition "that the lands 
hereby granted shall revert to the United States, if the said 
Cherokees become extinct, or abandon the same." 270 The S-q.preme 
Court rejected the argument that such abandonment took place 
by reason of (a) Cherokee participation in the Civil War on 
the part of the Confederacy, or (b) an agreement whereby the 
Cherokees allowed Congress to sell the land for their benefit. 
The Court held that the Cherokee title continued until, by the 
agreement in question, title became vested in the United States. 
The Court further declared : 

Beyond doubt the Cherokees were the owners and occu
pants of the territory where they resided before the first 
approach of civilized man to the western continent, de
riving their title, as they claimed, from the Great Spirit, 
to whom the whole earth belongs, and they were unques
tionably the sole and exclusive masters of the territory, 
and claimed the right to govern themselves by their own 
laws, usages, and customs. * * * 

* * * • • 
Enough has already been remarked to show that the 

lands conveyed to the United States by the treaty were 
held by the Cherokees under their original title, acquired 
by immemorial possession, commencing ages before the 
New World was known to civilized man. Unmistak-

267 2 Kent Commentaries 282. And see 4 Thompson on Corporations, 
3d ed., 1927, sec. 2455. 

268 Ibid. 
26917 Wall. 211 (1872). 
21o Quotation from patent. Ibid. 
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ably their title was absolute, subject only to the pre
emption right of purchase acquired by the United 
States as the successors of Great Britain, and the right 
also on their part as such successors of the discoverer to 
prohibit the sale of the land to any other governments 
or their subjects, and to exclude all other governments 
from any interference in their affairs. (Pp. 243-244.) 

Again, tbe Supreme Court held in New Yorlc Indians v. United 

States,zr1 that delay in the settlement of new lands did not 
constitute abandonment.272 On the other band, the Supreme 
Court, holding that tbe Pottawatomies do not own a large part 
of the city of Chicago, indicated as one basis for its decision 
the fact that the Pottawatomies bad, after conveying at least 
all the lands above tbe lake level, abandoned the district for 

271 170 U. S. 1 (1898), app. dism. 173 U. S. 464. 
m Of. The New York Indians, 5 Wall. 761 (1866) (holding that interest 

in original land continues until date fixed for removal). 

more than half a century.= It appears to be settled law that 
actual removal of an entire tribe from one reservation to another, 
where such removal is voluntary, constitutes abandonment.zr• 

Although various dicta may be found asserting that the title 
of Indian tribes is less, in point of temporal extent, than a fee 
simple, reliance upon such dicta has proven extremely hazard
ous.275 A realistic analysis of tbe cases suggests that the only 
clear distinction between "Indian title" and "fee simple title" lies 
in the fact that Indian lands are subject to statutory restrictions 
upon alienation.278 

273 Williams v. City of Chicago, 242 U. S. 434 (1917). 
274 Buttz v. Northern Pacific Railroad, 119 U. S. 55 (1886) : Shore v. 

Shell Pet. Corp., 60 F. 2d 1 (C. C. A. 10, 1932), aff'g. 55 F. 2d 696, 
cert. den. 287 U. S. 656. And see cases cited in sec. 4, supra. 

:rm See, for instance, the discussion of "waste" in United States v. 
Cook, 19 Wall. 591, 593 (1873), and erroneous decisions based on this 
discussion, which are noted in sec. 15, infra. ' 

278 See sec. 18, infra. 

SECTION 14. SUBSURFACE RIGHTS 

Whether tbe possessory right of an Indian tribe includes min
erals depends, as does every other question relating to tbe extent 
of Indian possessory rights, upon the treaty, statute, Executive 
order or other document or course of action upon which the right 
is based. Where a treaty, statute, or Executive order specifically 
provides that minerals on Indian land shall be reserved to the 
United States 277 or where a statute specifies that title to land 
purchased for an Indian tribe shall not extend to mineral rights,2

;
8 

no question is likely to arise. So, too, a treaty or statute may 
provide that the Indian tribe shall have specified rights of mining 
or quarrying in land belonging to the United States.279 

Questions as to the Indian right to minerals have generally 
arisen where nothing specific appears in tbe treaty, statute, or 
other document upon which the Indian claim is based, or where 
tbe Indian claim is basP.d simply on aboriginal occupancy. Con
firmation of the view tbat aboriginal occupancy may include 
subsurface rights as well as surface rights is found in the case 
of Chouteau v. Molony.280 A treaty provision by which desig
nated lands were "set apart for the absolute and undisturbed use 
and occupation of tbe Shoshone Indians" was held to convey to 
the Indians full mineral, as well as timber, rights, in the case of 
United States v. Shoshone Tribe.= 

Further analysis of the extent of Indian mineral rights is 
found in tbe opinion 282 of Attorney General (afterwards Justice) 

:m See, for example, Art. III of Treaty of August 5, 1826, with the 
Chippewa Indians, 7 Stat. 290 ; Act of February 21, 1931, 46 Stat. 1202 
(Papago Indians), construed in Op. Sol. I. D., M.27656, March 7, 1934, and 
Op. Sol. I. D., M.27656, May 7, 1934. 

278 Act of February 15, 1929, 45 Stat. 1186 (Alabama and Coushatta) ; 
Act of June 22, 1936, 49 Stat. 1806 (Walker River) ; Act of June 26, 
1936, sec. 1, 49 Stat. 1967, 1968, 25 U. S. C. 507 (Oklahoma). 

279 Yankton Siowc Tribe v. United States, 61 C. Cls. 40 (1925). In this 
case it was held that a treaty reservation of the right to quarry pipestone 
in a given area did not confer upon the tribe concerned a right of occu
pancy. The suit was brought under sec. 22 of the Act of April 4, 1910, 
36 Stat. 269, 284, on the basis of the Treaty of April 19, 1858, 11 Stat. 
743. The decision was reversed on other grounds in 272 U. S. 351 (1926). 

280 16 How. 203 (1853). Of. Joint Resolution of April 16, 1800, 2 Stat. 
87, authorizing the President to determine whether Indian title to copper 
lands adjacent to Lake Superior was "yet subsisting, and if so, the 
terms on which the same can be extinguished." But ct. discussion of 
separation of surface and mineral rights under Spanish law, in Op. Sol. 
I. D., M.27656, March 7, 1934. 

281 304 U. S. 111 (1938), aff'g Shoshone Tribe v. United States, 85 
C. Cls. 331 (1937) ; the argument contra will be found in a memorandum 
of the Assistant Attorney General dated December 8, 1937 (11 L. D. Memo. 
468). 

282 34 OP. A. G. 181 (1924). This opinion follows that of Solicitor 
Edwards of the Department of the Interior (A.2592), dated February 12, 
1924. 

Stone rendered on May 27, 19-24, with reference to the proposal 
of Secretary of the Interior Fall to open Executive order reserva
tion lands to mineral entry under tbe laws governing minerals 
within the public domain. After analyzing the terms of the 
general mining laws, the Attorney General declared: 

The general mining laws never applied to Indian reser
vation~, whether created by treaty, Act of Congress, or 
executive order. Noonan v. Caledonia Min. Co., 121 U. S. 
~; Kendall v. San Juan Silver M 'ining Co., 144 U. s. 658; 
M_Fadden v. Mounta.in View M. (~ M. Co., 97 Fed. 610; 
Gtbson v. Anderson, 131 Fed. 39. 

In support of this conclusion, based upon tbe language of the 
general mining laws, tbe Attorney General presented an analysis 
of Indian mineral rights which may well be set forth in full 
without comment, as a complete exposition of the subject. ' 

If .t~e extent of the Indian rights depended merely on 
defimtwns, or on deductions to be drawn from descriptive 
terms, there might be some question whether the right 
of "occupancy and use" included any right to the hidden 
or latent resources of the land, such as minerals or 
potential water power, of which the Indians in their 
original state had no knowledge. As a practical matter 
however, that question bas been resolved in favor of th~ 
Il!~ians by .a ~niform series of legislative and treaty pro
VlSlOns begrnnrng many years ago and extending to the 
present time. Thus the treaty provisions for the allotment 
of reservation lands all contemplate the final passing of 
a perfect fee title to the individuals of the tribe. And that 
meant, of course, that minerals and all other bidden or 
latent resources would go with the fee. The same is true 
of the General Allotment Act of 1887, which applies ex
pressly to executive order reservations as well as to others. 
Then, beginning years ago, many special acts were passed 
(with or without previous agreements with the Indians 
concerned) whereby surplus lands remaining to the tribe 
after completion of the allotments were to be sold for 
their benefit. In all these instances Congress has recog
nized tbe right of the Indians to receive tbe full sales 
value of the land, including tbe value of tbe timber the 
minerals, and all other elements of value, less only the 
expenses of the Government in surveying and selling the 
land. Legislation and treaties of this character were 
dealt with in Frost v. Wenie, 157 U. S. 46, 50; Minnesota v. 
Hitchcock, 185 U. S. 373; Lone Wolf v. Hitchcock, 187 
U. S. 553 ; United States v. Blendaur, 128 Fed. 910, 913; 
Ash Sheep Co. v. United States, 252 U. S. 159. · 

Similar provisions have been made in many other cases 
for the sale of surplus tribal lands, all the proceeds of all 
elements of value to go to tbe tribe. In a recent Act 
for further allotment of Crow Indian lands ( 41 Stat. 751), 
the minerals are reserved to. tbe tribe instead of passing 
to the allottees (Sec. 6) ; and moreover, unallotted lands 
chiefly valuable for the development of water power are 
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reserved from allotment "for the benefit of the Crow Tribe 
of Indians" (Sec. 10). The Federal Water Power Act 
of June 10, 1920 (41 Stat. 1063), applies to tribal lands 
in Indian reservation::) of all kinds, _but it provides (Sec. 
17) that "all proceeds from any Indian reservation shall 
be placed to the credit of the Indians," etc. 

Again, by a provision in the Indian Appropriation Act 
of June 30, 1919, the Secretary of the Interior was author
ized to lease, for the purpose "of mining for deposits of 
gold, silver, . copper, and other valuable metalliferous 
minerals," any part of the unallofted lands within "any 
Indian re~ervation" within the States of Arizona, Cali
fornia, Idaho, Montana, Nevada, New Mexico, Oregon, 
Washington, or Wyoming" heretofore withdrawn from 
entry under the mining laws. These States contain 
numerous executive order reservations, and yet the Act 
declares that all the royalties accruing from such leases 
shall be paid to the United States "for the benefit of the 
Indians." (41 Stat. 3, 31- 33.) 

The opening to entry by Congress of a part of the 
Coldlle Reservation established in Washington by execu
tive order has been cited as an exception to. this line of 
precedents. (Act July 1, 1892, 27 Stat. 62.) But the 
exception is more apparent than real; for Congress, 
though it expressly declined to recognize affirmatively any 
right in the Indians "to any part" of that reservation 
(Sec. 8), yet, in fact, preserved the right of allotment, 
required the entrymen to pay for the lands, and set aside 
the proceeds for the benefit of the Indians for an indefinite 
period. Later, the proceeds of timber sales from the 
former reservation lands were secured to the Indians, but 
the mineral lands were subjected to the mineral laws 
without any express direction for the disposal of the 
proceeds, if any. (Act July 1, 1898, 30 Stat. 571, 593.) 
The Committee reports show that the reservation was 
considered as improvidently made, excessive in area, and 
that the action taken was really for the best interests of 
the Indians. (Senate Report No. 664, 52d Cong., 1st sess., 
vol. 3; House Report No. 1035, 52d Cong., 1st sess., vol. 4.) 

In respect to legislation and treaties of this character 
two. views are possible. First, that the right of occupancy 
and use extends merely to the surface and the United 
States, in providing that the Indians shall ultimately re
ceive the value of the hidden and latent resources, merely 
gives them its own property as an act of grace. Second, 
that the Indian possession extended to all elements of 
value in or connected with their lands, and the Govern
ment, in securing those values to the Indians recognizes 
and confirms their pre-existing right. If it were necessary 
hm·e to. decide as between these opposing views. I should 
incline strongly to the latter; mainly because the Indian 
possession has always been recognized as complete and 
exclusive until terminated by conquest or treaty, or by 
the exercise of that plenary power of guardianship to 
dispose of tribal property of the Nation's wards without 
their consent. Lone Wolf v. Hitchroclc, 187 U. S. 553. 
Moreover, support for this view is found in many 
expressions of the courts.* * * 

* * * * * 
The important matter here, however. is that neither 

the courts nor Congress have made nny distinC'tion ns 
to the character or extent of the Indian rights, as be
tween executive order reservations and resP.rvations 
established by treaty or Act of Congre~s. So that if the 
General Leasing Act applies to o'ne class, there ·seems 
to be no ground for holding that it does not npply to the 
othf'rs. ( Pp. 189-192.) 

Various special acts relating to the disposition of minerals 
on Indian reservations proceed on the assumption that, in the 
absence of a clear expression to the contrary, tribal possession 
extends "to the center of the earth."~ Generally such statutes 
provide that the proceeds of such disposition shall inure to the 
benefit of the tribe concerned.l!M 

Recognition of Indian mineral rights is also found in special 
statutes authorizing Indian tribes to execute mineral leases.::AI5 

Further recognition of tribal mineral leases is found in the 
statutes referred to in Attorney General Stone's opinion, which, 
in allotting lands, reserved to the tribe the underlying mineral 
rights.286 

Further recognition of Indian mineral rights is found in 
various jurisdictional acts.281 

As noted in Attorney General Stone's opinion, the authorities 
are uniform in holding that minerals underlying Indian lands 
which have not been expressly reserved to the United States 
are not subject to disposition umler the general mining laws.2118 

Under the foregoing authorities it must be held that Indian 
title to minerals is valid as against federal administrative 
authorities, as well as against private parties.289 

383 Act of July 1, 1902, 32 Stat. 641 (Choctaw-Chickasaw), con
strued in 35 Op. A. G. 259 (1927) ; Act of January 21, 1903, 32 Stat. 
774 (timber and stone in Indian Territory). Of. Act of February 20, 
1896, 29 Stat. 9 (opening designated area of Colville Reservation to 
entry under general mineral land laws) construed in United States v. 
Four Bottles Sour-Mash WMskey, 90 Fed. 720 (D. C. Wash. 1898). 
Of. also Act of August 14, 1848, 9 Stat. 741 (Ottawa, Pottawatomie, 
Chippewa, etc.). 

284 Act of May 30, 1908, 35 Stat. 558 (Fort Peck Indian Reserva
tion) ; Act of June 1, 1910, 36 Stat. 455 (Fort Berthold Indian 

Reservation) ; Act of January 11, 1915, 38 Stat. 792 (Rosebud Indian 
Reservation); Act of February 27, 1917, 39 Stat. 944 (an act to 
authorize agricultural entries on surplus coal lands in Indian 
reservations). 

:185Act of August 7, 1882, 22 Stat. 349 (Cherokee salt mines). And 
see sec. 19, intra. 

286 Act of March 3, 1927, 44 Stat. 1401 (Fort Peck) ; Act of June 
28, 1906, 34 Stat. 539 (Osage), construed in 33 Op. A. G. 60 (1921), 
recognized in the Act of March 3, 1909, 35 Stat. 778, period of tribal 
ownership extended by Act of March 3, 1921, 41 Stat. 1249 and Act 
of March 2, 1929, 45 Stat. 1478; constitutionality of extension upheld 
in Adams v. Osage Tribe of Indians, 59 F. 2d 653 (C. C. A. 10, 1932), 
atr'g. 50 F. 2d 918 (D. C. N. D. Okla. 1931), cert. den. 287 U. S. 652; 
Act of July 1, 1898, 30 Stat. 567 (reserving to Seminole tribe half 
interest in minerals underlying allotted lands). 

281 Act of February 20, 1929, 45 Stat. 1249 (Nez Perce jurisdictional 
act recognizing propriety of tribal claim for gold mined by trespassers). 

288 French v. Lancaster, 2 Dak. 346 (1880) and cases cited in text 
quotation. See Martin, Mining Law and Land-Office Procedure (1908), 
sec. 46, and authorities cited in support of the conclusion, "Lands 
embraced in an Indian reservation are not subject to mining laws, or 
1o mineral exploration and entry." Accord: Morrison's Mining Rights 
(16th ed., 1936), pp. 426-427; Costigan, American Mining Law (1908), 
sec. 23, and see early Land Office rulings cited in Copp, United States 
Mineral Lands (1881), 142, 253. 

289 Of. Memo. Sol. I. D.. July 1, 1936 (holding Government officials 
are not authorized to mine coal on tbe Navajo Reservation without 
the consent of the Indians). 

SECTION 15. TRIBAL TIMBER 290 

With respect to every concrete question of tribal ownership 
of timber, as with all other questions relating to the extent of 
tribal possessory right, our starting point must be the language 
of the treaty, statute, or other document which establishes that 
right. Where by treaty the United States expressly reserves 
the right to use timber on tribal Jand,291 or where the treaty 

290 For general forest regulations, see 25 C. F. R. 61.1-61.29. 
::v1 Art. 9 of Treaty of April 19, 1858, with Yankton Tribe of Sioux, 

11 Stat. 743. 
267785-41--22 

specifically confirms the interest of the Indian tribe in timber,
no question is likely to arise as to the extent of the tribal pos
sessory right. 293 Serious questions have arisen, however, where 

292 Art. 10 of Treaty of January 15, 1838. with New York Indians, 7 
Stat. 550; Art. 2 of Treaty of August 13, 1868, with Nez Perce Tribe, 
15 Stat. 693. · 

2ro Nor is this question likely to arise where a statute specifies that 
title to land purchased for Indians may be taken subject to existing 
contracts for sale of timber. Act of February 15, 1929, 45 Stat. 1186 
(Alabama and Coushatta). 
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the treaty or statute establishing the reservation has referred 
to "Indian use and occupancy" or used some similar phrase. 
These questions were seriously complicated by the interpreta
tions placed on language of the Supreme Court in the cases of 
United States v. Cook 294 and Pine River Logging Go. v. United 
States. 296 

In the former of these cases, timber standing on tribal land 
was cut by individual Indians, without the authority of the 
Interior Department.296 The United States brought an action of 
replevin against the vendee, and the Supreme Court held that 
the United States was entitled to recover possession of the 
timber. The Court based its decision upon. the argument that 
since the timber while standing is a part of the realty, standing 
timber cannot be sold by the Indian)S, and only timber rightfully 
severed from the soil can be legally sold.297 Whether timber 
was rightfully severed depended upon whether its cutting re
sulted in improvement of the land or on the contrary, amounted 
to waste. Since the facts of the case established the latter situ
ation, the Court held that the possession of the vendee was 
illegal. The Court did not decide whether, in recovering the 
timber or its value, the United States was to hold such timber 
or funds in trust for the Indian tribe concerned, or whether such 
recovery was to accrue to the general funds of the United States 
Treasury. 

In the course of its opinion, the Supreme Court, per Waite, 
0. J., declared: 

These are familiar principles in this country and well 
settled, as applicable to tenants for life and remainder
men. nut a tenant for life has all the rights of occupancy 
in the lands of a remainder-man. The Indians have the 
same rights in the lands of their reservations. What a 
tenant for life may do upon the lands of a remainder-man 
the Indians may do upon their reservations, but no more. 
(P. 594.) 

The view thus expressed was confirmed by the Supreme Court 
in the Pine River Logging Go. case,298 where an action in the 
nature of trover, brought by the United States against the 
vendees of unlawfully cut timber, was uphelcl by the Court. In 
thp course of its opinion, the Court, per Brown, J., clecJarect: 

The argument overlooks the fact that the Indians had no 
right to the timber upon this land other than to provide 
themselves with the necessary wood for their individual 
use, or to improve their land, United States v. Cook, 19 
Wall. 591, except so far as Congress chose to extend such 
right; that they had no right eyen to contract for the 
cutting of dead and down timber, unless such contracts 
were approYed hy the Commissioner of Indian Affairs; 
that the Ind·ians in fact were not treated as S1l-i juris, 
but every movement made by them, either in the execu
tion or the performance of the contract, was subject to gov
ermnent supervision for the express purpose of securing 
the latter against the abuse of the right giYen by the 
statute. (P. 290.) 

In the Pine River· Logging Go. case (and probably in the Cook 
uu:0) tlw Department of tlw Jnt('l'ior atHl the Department of 

2•14 19 Wall. 591 (1873). 
M 186 U. S. 279 (1!)02). 
2on Apparently the Interior Department took the position at this time 

that trill:~! timber mil;ht be sold by the Indian agent for the benefit of the 
tl'ibe and that the tribe itself might give a valid permit for the cutting 
11Ull utaJ·keting of timber. Sen. Ex. Doc. No. 72, 40th Cong., 2d sess., 
Vol. 2, July 6, 1868. 

mAs was said in the case of l'Jtarr v. Campbell, 208 U. S. 527 (1908), 
inYoh·in;.: timber on allotted h1.n~h;. 

I I is alleged that the value of the land, exclusive of the timber·, 
is no mJre thnn $1,000 ; fifteen thousn.nd dollars' worth of lumber 
h ·1s been cut from the land. T:~ e restraint upon aliena.t;ion would 
be rrdu('ecl to small consequence if it be confined to one-sixteenth 
of the yalue of thl' Janel ancl fifteen-sixteenths left to the unre
Pt rainP!l or unoualifled disposition of the Indian. Such is not the 
le:;; ·l effect of the patent. (P. 534.) 

• \ccord: United States v. Boyd, 83 Fed. 547 (C. C. A. 4, 1897). 
2118 Op. cit., fn. 295. 

Justice apparently construeu the decision as implying that the 
tribe concerned had no property interest in the timber or in the 
funds recovered. In an opinion rendered in 1888, the Attorney 
General answered in· the negative the following question pre- · 
s~::nted by the Secretary of the Interior :2119 

(1) Whether the Indians occupying reservations, the 
title to which is in the United States, have the right, in 
view of the opinion of the Supreme Court of the United 
States in the case of the United States·v. George Cook ( 19 
Wall. 591), to cut and sell for their use and benefit the 
dead and down timber which is found to a greater or less 
extent on many . of the reservations and which will go 
to waste if not used? ( Pp. 194-195.) 

Two years later the Attorney General ruled that where timber 
0n land of the Fond du Lac tribe was cut by trespassers, with 
the conniYance of Indian Service officials, the timber should be 
sold by the Commissioner of the General Land Office, the pro
ceeds to "belong to the Government absolutely." 300 

This view was supportect by the argument that, under the 
Cook case, the Indians have ''the mere rig~t to use and enjoy the 
land as occupants" .and that, therefore, "the Indians have no 
interest in this timber." The Bo-ard of Indian Commissioners 
had protested immediately after the decision in the Oooli, case, 
against an interpretation of that case which \Vould "prevent the 
Indians from cutting and marketing their timber," alleging that 
such a construction, particularly when applied to dead and down 
timber, "would prove not only a loss to the Indians, but an abso
lute damnge to the Unite<l States." 301 In 1889 Congress enacted 
a statute authorizing the sale of dead timber on Indian reserva
tions by the Indians of the reservation, under Presidential regu
lations,30~ thus recognizing an Indian possessory right but leaving 
its extent still uncertain. 

In a later opinion of the Attorney General, it was held thal 
the Indian occupants of an Executive order reserYation were 
entitled to the proceeds of timber sales.303 

In the case of the Shoshone Indians v. United States/'"' the 
Court of Claims pointed out that the interpretation of the Coole 
case as denying the validity of the Indian interest in timber was 
unnecessary and unjustifiable. In the Coole case, it was pointeu 
out, "The court decided that the members of the Oneida Tribe 
bad no right to cut the timber on the land solely for the purpose 
of sale ; that to do so was waste as in the case of the cutting of 
timber by a trespasser; and that the Uniteu States as the owner 
of the fee became the owner of the logs." The court further 
declared: 

In that case two points were decided: first, it was de
cided by analogy to the law relating to the respective rights 
of life-tenant and remainder-man, that the Indians have 
no right to cut the timber ou an Indian reservation for the 
purpose of sale only; that to do so is waste, and that the 

299 TimbPr on Indian Reservations, 19 Op. A. G. 194 (1888). 
aoo Timber Unlawfully Cut on Indian Lands, 19 Op. A. G. 710 (1890). 
301 Letter from the Secretary of tbe Interior, House Ex. Doc. No. 61, 

43d Cong., 2d sess., vol. 12, December 17, 1874. And cj. remarks of court 
in United States v. Foster, 25 Fed. Cas. No. 15141 (C. C. E. D., Wis. 
1870): 

• • • while, perhaps, there may be somr question whether thfl 
Indians would have the right to commit waste, properly so called, 
upon the land, or to u:,e the timber· for the purpose of speculation, 
still there can be no doubt they would have the right to clear 
the land for cultivation; and, if so, it would srem, to sell the 
wo od til us obtained from the land; and to say tllat they could 
have the right to cut and use the wood and timber for these pur
poses, and tbat they could not sell it to enablfl them to obtain 
Iwcessary article!'!, such as nails an(1 other materials for the 
construction of their lmildings and fences, would seem to be 
m.lking a V('l'Y refined distinction and one not warranted under 
the circumstances of the case. 

302 Act of February 16, 1889, 25 Stat. 673, 25 U. S. C. 196. 
303 Sales of Timber from Unallotted Lands of Indian Reservation, 29 

Op. A. G. 239 (1911) (White Mountain Apache) . 
30~ 85 C. Cis. 331 (1937), alf'd 304 U.S. 111 (1938). 
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title to timber so cut yests in the United States as the 
owner of the fee or "ultimate domain"; second, that the 
Indians have an exclusive right of use and occupancy of 
unlimited duration, and the right to cut tlle standing tim
ber during the whole period of such occupancy not only for 
use upon the premises but "for the purpose of improving 
the land or tbe better adapting it to convenient occupa
tion"; also the right to sell all timber cut for the latter 
purpose. It is clear therefore that this decision did not 
hold that the go.vernment had the right to cut or dispose 
of the timber on Indian Resenations, or to sell Indian 
lands for its own use and benefit without accounting 
therefor to the Indian tribe. 'Vhen a resenation is def
initely set apart for an Indian tribe by treaty or statute, 
the Government has only the right and power to control 
and manage the property and affairs of the Indians in 
good faith for their betterment, but, as stated by the court 
in Shoshone Tribe of Indians v. United States, 299 U. S. 
476: 

Power to control and manage the property and 
affairs of Indians iu good faith for their betterment 
and welfare may be exerted in many ways and at 
times even in derogation of the provisions of a treaty. 
l.,on e Wolf v. Hitchcock, 187 U. S. 553, 564, 565, 566. 
Tbe power does not extend so far as to enable thE' 
Government "to give the tribal lands to others, or to 
approprinte them to its own purposes, without ren
dering, or assuming an obligation to render, just com
pensation * * * ; for that 'would not be an exer
(•ise of guardianship, but an act of confi.scation.'" 
United States v. Creek Nation, supra, p. 110, 113; * * *. 

Government coun~el argue here that United States v. 
Cook, S1tpra, decided that the intere8t of the Indians in 
the reservation lands and timber thereon is that of a life
tenant and no more. In that case the court did say that 
""What a tenant for life may do upon the lands of fl 
remainder-man the Indians may do upon their reserva 
tions, but no more.'' But in thus comparing the position 
of the Indian with that of a life-tenant for the purpose 
of stating what the Indians may or may not do on their 
reservations, we think the court did not intend definitely 
to hold that the intcre8t of the Indians in the lands of 
their reservations is only that of a tenant for life. Such 
a holding would have been in conflict with the statement 
of the court after reviewing prior cases concerning the 
nature of Indian title, that the Indians have the right 
of use and occupancy of unlimited duration. We think 
also that the contention of counsel for defendant is incon
sistent with the boldiHg of the Supreme Court in the case 
at bar-that the power of the goyernment to control and 
manage the property and affairs of .the Indians in good 
faith for their betterment and welfare does not extend 
~o far as to enable 1 he government to give the land to 
others or to appropriate them to its own purposes. 
( Pp. 364-365.) 

The decision of the Court of Claims, that the value of Sho
s!Jone lands taken by the Government must include the value of 
the timber thereon, was upheld by the Supreme Court on ap
peal/105 and confirmed in the later case of United States v. Kla
math Indian8.306 Following this decision, Congress by special 

305 304 U. S. 111 (1938). Commenting on the Cook case, the Supreme 
Court declared, per Butler, J. (Reed, J., dissenting) : 

United States v. Cook, supra, gives no suppo!:t to the conten
tion that in ascertaining just compensation for the Indian right 
taken, the value of mineral and timber resources in the n ·serva
tion should be excluded. That case did not involve adjudication 
of the scope of Indian titlP to land, minerals or Rtanding timber. 
but only the right of the United States to replevin logs cut and 
sold by a few unauthorized members of the tribe. We held that, 
as against the purchaser from the wrongdoers, the United States 
was entitled to possession. Tt was not there dccidrd that the 
tribe's right of occupancy in perpetuity did not include owner
ship of the land or mineral deP-osits or standing timber upon 
the reservation, or that the tribes right was the mere equivalent 
of, or like·, the title of a life tenant. (P. 118.) 

The argument contra is presented in a Memorandum of the Asst. At
torney General, dated December 8, 1937, 11 L. D. Memo. 468. 

soo 304 U.S. 119 (1938). In this case, the Court ruled: 
The clause declaring that the district retained should, until 
otherwi10e directed by the Presidfnt, be set apart as a residence 
for tl'e Indians and "held and regarded as an Indian reservation" 
clearly did not detrart from the tribes' right of occupancy. The 
worth attributable to the timber was a. part of the value of the 
land upon which it was standing. (P. 12:3.) 

statute directed the Secretary of the Treasury to credit to the 
tribal funds of the Chippewa Indians the amount of the judg
ment in the Pine River Logging Oo. case, which bad been er
roneously deposited in the Treasury of the United States as 
1mblic money, together with interest tbereon.807 

It must, therefore, be taken as settled law at the present time, 
that in the absence of specific language to the contrary the estab
lif'>bment of an Indian reservation for the use and occupancy of 
the Indians conveys to the Indians an interest in the timber of 
the reservation as complete as is the tribal interest in the land 
itself, that the cutting and alienation of such timber is subject 
to congressional legislation, and that the wrongful acts of indi
vidual Indians, vendees of timber, or agents of the United States 
Government cannot deprive an Indian tribe of its interest in 
tribal J;imber, or of its right to receive the proceeds of timber 
cut and alienated without the consent of the tribe. 

'.rhese views are supported by the course of congressional legis
lation relating to timber growing on tribal land. Congress bas 
repeatedly enacted special legislation authorizing disposition of 
timber on various designated reservations, providing always that 
the proceeds of such disposition should accrue to the benefit of 
Lbe tribe concerned.308 

Apart from these special statutes, Congress has enacted vari
ous laws of general application relating to the disposition of 
tribal timber, and providing that proceeds therefrom shall accrue 
to the benefit of the tribe concerned. Thus, section 7 of the Act 
of June 25, 1910,3

()'.) reads: 

That the mature living and dead and down timber on 
unallotted lands of any Indian reservation may be sold 
under regulations to be prescribed by the Secretary of the 
Interior, and the proceeds from such sales shall be used 
for the benefit of the Indians of the reservation in such 
manner as he may direct: Provided, That this section 
shall not apply to the States of Minnesota and Wisconsin. 
(P. 857.) 

Again Congress, by the Act of July 3, 1926,310 provided that the 
net proceeds derived from the sale of timber on Indian lands 
should be credited to the funds of the tribe. 

Similarly, various treaties have recognized the Indian right in 
timber on tribal land by providing for payments to the Indian 
tribe where such timber was destroyed without tribal consent.311 

Many other treaties provide for the establishment of Indian saw
mills, and this bas been construed as evidencing an understand
ing that the Indians would own the timber on the reservation.3u 

Further recognition of the possessory interest of an Indian 
tribe in the timber growing upon its land is found in statutory 
provisions reserving timber on allotted land for the benefit of 
the tribe,318 or reserving tribal timberlands from sale, where 
other iands are offered for sale.31

• 

The action of Congress in exercising a large measure of super
vision, through the Department of the Interior, over the dis
position of Indian timber is no more a denial of the Indian 

3°7 Act of June 15, 1938, 52 Stat. 688. 
308 Act of April 25, 1876, 19 Stat. 37 (Menomonee) ; Act of July 5, 1876, 

19 Stat. 74 (Kansas Indians) ; Act of June 17, 1892, 27 Stat. 52 (Kla
math River Indian Reservation) ; Act of April 23, 1904, sec. 11, 33 Stat. 
302, 304 (Flathead Indian Reservation) ; Act of Jur.e 5, 1906, 34 Stat. 
213 (Kiowa, Comanche, and Apache) ; Act of March 28, 1908, 35 Stat. 
!J1 (Menominee); Act of May 29, 1908, 35 Stat. 458 (Spokane). 

309 36 Stat. 855. Sec. 27 of this act provides for the sale of pine 
timber on ceded Chippewa Indian Reservation in Minnesota. See also 
25 U. S. C. A. 196. 

:llo 44 Stat. 890. 
au Art. 3 of Treaty of March 6, 1865, with Omaha Tribe, 14 Stat. 667; 

Art. 14 of Treaty of July 4, 1866, with the Delaware Tribe, 14 Stat. 793 . . 
312 United, States v. Sinnott, 26 Fed. 84 (C. C. Ore. 1886) (Grand 

Ronde). 
31.'1 Act of February 25, 1920, 41 Stat. 452. 
314 Act of May 27, 1910, 36 Stat. 440 (Pine Ridge Indian Reservation) ; 

Act of May 30, 1910, 36 Stat. 448 (llosebud Indian Reservation). 
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interest in such timber than is the equally large measure of con
trol over alienation of Indian lands a denial of the Indian inter
est in such lands. On the contrary, the underlying purpose of 
such regulation, for many years, has been the protection of the 
interests of the tribe as a whole against overaggressive individ
uals and generations heedless of posterity.315 It is believed 
that the first federal law establishing the principle of sustained 
yield timber production was the Act of March 28, 1908,816 relating 
to timber-cutting on the Menominee Reservation. 

Federal control over the disposition of tribal timber applies 
even where the tribe concerned holds the land in fee simple,317 

which is a clear indication that limitations upon the disposition 
of Indi:m tribal timber are in no way inconsistent with a recog
nition that the full beneficial interest therein is vested in the 
Indian tribe. 

The tribal possessory right in timber may be protected both 
by civil and by criminal proceedings. AcUons in the nature of 
replevin 318 or trover 319 and injunction 320 suits have been brought 

ment to this section was adopted which added to the section the 
words "or upon any Indian reservation, or lands belonging to or 
occupied by any tribe of Indians under authority of the United 
States." 322 In 1909, this statute was incorporated, with slight 
verbal changes, in the Penal Code,323 as section 50. The provi
sion in question, as subsequently amended, reads : 324 

SEc. 50. Whoever shall unlawfully cut, or aid in unlaw
fully cutting, or shall wantonly injure or destroy, or 
procure to be wantonly injured or destroyed, any tree, 
growing, standing, or being upon any land of the United 
States which, in pursuance of law, has been reserved or 
purchased by the United States for any public use, or upon 
any Indian reservation, or lands belonging to or occupied 
by any tribe of Indians under the authority of the United 
States, or any Indian allotment while the title to the 
same shall be held in trust by the Government, or while 
the same shall remain inalienable by the allottee without 
the consent of the United States, shall be fined not more 
than five hundred dollars, or imprisoned not more than 
one year, or both.325 

by the United States, as already noted, where timber has been The validity of federal penal legislation in this field appears 
disposed of unlawfully. In addition, criminal sanctions have to be beyond question,326 and its applicability to individual mem
been applied. bers of the tribe that owns the timber has been maintained 

Section 5388 of the Revised Statutes, making it an offense to even in an extreme case where the court was forced to say: 
cut timber on lands of the United States reserved for military or It is plain that by cutting trees on the reservation Konka-
other purposes, was apparently the only statute on the books that pot brought himself within the letter of the section as 
might be construed to make unlawful cutting of Indian tribal amended. He did not, however, cut the trees for sale or 
timber 821 a criminal offense, until June 4, 1888, when an amend- profit. To occupy and cultivate the tract allotted to him 

315 The Department of the Interior in General Forest Regulations dated 
April 23, 1936, 25 C. F . R. 61, states as among its objects the following: 

The preservation of Indian forest lands in a perpetually pro
ductive state by providing effective protection, preventing ciear 
cutting of large contiguous areas, and making adequate provision 
for new forest growth when the mature timber Is removed. 

Regulation 9 provides for sale of timber only where the volume produced 
by the forest annually is in excess of that which is practicable of 
development by the Indians, or where the stand is rapidly deteriorating 
for various reasons, and then only after the timber to be sold bas been 
inspected and the contract of sale approved. 

816 35 Stat. 51. The question of whether the Department of the In
terior has complied with this statute has been referred by Congress to 
the Court of Claims for determination. Act of September 3, 1935, 49 
Stat. 1085, amended by Act of April 8, 1938, 52 Stat. 208. Of. United 
States e(D rel. B esaw v. Work, 6 F. 2d 694 (App. D. C. 1925). 

317 Uni ted States v. Boyd, 83 Fed. 547 (C. C. A. 4, 1897). 
318 United States v. Cook, supra, fn. 294. 
31o Pine River Logging Co. v. United States, supra, tn. 295. 
320 United States v. Boyd, supra, fn. 317. 
821 See United States v. Konlcapot, 43 Fed. 64, 65 (C. C. Wis. 1890). 

in severalty he needed a house and barn, and the trees 
were cut for the sole purpose of erecting such buildings 
upon his premises. It seems harsh to visit upon him 
the penalty of the statute for this act; but the court 
must administer the law as it finds it.a-"7 

322 25 Stat. 166. 
323 Act of March 4, 1909, 35 Stat. 1088. The Act of June 4, 1888, is 

included in the repealing clause, sec. 341. 
3"..4 Act of June 25, 1910, sec. 6, 36 Stat. 855, 857. 
s2s This section is made inapplicable to the Osage Indians and the 

Five Civilized Tribes by sec. 33 of the same act. Separate similar 
legislation relating to tlle Five Civilized Tribes is found in the Act of 
June 6, 1900, 31 Stat. 660, as amended IJy the Act of January 21, 1903, 
32 Stat. 774. See Op. Sol. I. D., M.22121, April 12, 1927. 

326 United States v. Kempf, 171 Fed. 1021 (D. C. E. D. Wis. 1909). 
321 United States v. Konkapot, 43 Fed. 64, 66 (C. C. Wis. 1890) ; 

Labadie v. United States, 6 Okla. 400 (1897). In the former ca se, the 
court held erroneous the conviction of a second Indian defendant who 
had removed and used tribal timber unlawfully cut by the first 
defendant. 

SECTION 16. TRIBAL WATER RIGHTS 

Whether water rights inure to a tribe and to what extent is that where land in territorial status was reserved by treaty to 
largely a matter of judicial interpretation. The early treaties an Indian tribe, there was impliedly reserved for the Indians, 
with the Indians seldom mentioned and never defined water and withheld from subsequent appropriation by others, wat~r 
rights. And yet, since the Indian economy was built at that of the streams of the reservations necessary for the irrigation 
ti~ in part on fishing and later on agriculture, it was essential of their lands. 
that a tribe be assured some right to the water within or 
bordering the reservation. 

That the Federal Government had the power to reserve the 
waters flowing through the territories and except them from 
appropriation under the state laws had early been decided.328 

Thus, when the question of tribal water right first arose the 
Supreme Court in the case of Winters v. United States 329 held 

szs United States v. Rio Grande Irrigation Co., 174 U. S. 690 (1899); 
United States v. Winans, 198 U. S. 371 (1905), rev'g. 73 Fed. 72 (C. C. 
Wash. 1896). 

320 207 U. S. 564 (C. C. A. 9, 1908). Followed in United States v. 
Powers, 305 U. S. 527 (1939), atl"g. 94 F. 2d 783 (C. C. A. 9, 1938), 
mod'g. 16 F . Supp. 155 (D. C. Mont. 1936) ; United States v. Mointire, 
101 F. 2d. 650 (C. C. A. 9, 1939), rev'g. Mcintire v. United States, 
22 F. Supp. 316 (D. C. Mont. 1937) ; United States v. Parkins, 

The reservation was a part of a very much larger tract 
which the Indians had the right to occupy and use and 
which was adequate for the habits and wants of n 

18 F. 2d 643 (D. C. Wyo. 1926) ~ United States v. Hibner, 27 F. 2d 909, 
911 (D. C. Idaho 1928) ; United States v. Cedarvicw Irrigation Co. 
and United States v. Dry Gulch Irrigation Oo. (Equity Nos. 4427 and 
4418, D. C. Utah, 1923-unreported) ; United States v. Orr Water Ditch 
Co. (Equity Docket A-3, D. C., Nev. 1926-unreported) ; United States 
v. Morrison Oonsol. Ditch Co. (Equity No. 7736, D. C. Colo. 1931-
unreported) ; Anderson v. Spear-Morgan Livestock Co., 79 P. 2d 667 
(Mont. 1938) ; Oonrad Inv. Co. v. United States,.161 Fed. 829 (C. c. A. 9, 
1908), aft''g 156 Fed. 123 (C. C. Mont. 1907); and compare Skeem v. 
United States, 273 Fed. 93 (C. C. A. 9, 1921); Mason v. Sams, 5 F. 2d 255 
(D. C. W. D. Wash. 1925) ; but cf. United States v. Wightman, 230 
Fed. 277 (D. C. Ariz. 1916); Byers v. Wa-Wa-Ne, 86 Ore. 617, 169 Pac. 
121 (1917). 
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nomadic and uncivilized people. It was the policy of no agreement between them and the Government was 
the Government, it was the desire of the Indians, to possible. 
change those habits and to become a pastoral and civilized (a) In the Winters case, as in this, the basic question 
people.330 If they should become such the original tract for determination was one of intent-whether the waters 
was too f'xtensive, but a smaller tract would be inade- of the stream were intended to be reserved for the use of 
quate without a change of conditions. The lands were the Indians, or whether the lands only were reserved. 
arid and, without irrigation, were practically valueless. We see no reason to believe that the intention to reserve 
And yet, it is contended, the means of irrigation were need be evidenced by treaty or agreement. .A statute or 
deliberately given up by the Indians and deliberately an executive order setting apart the reservation may be 
accepted by the Government. (P. 576.) equally indicative of the intent. While in the Winters 

This contention, the Court said, could not be accepted, especially case the court emphasized the treaty, there was in fact 
no express reservation of water to be found in that docu-

in view of the rule that agreements with Indians are to be ment. The intention had to be arrived at by taking ac-
construed in favor of the Indians. The Court rejected also the count of the circumstances, the situation and needs of the 
further contention that the United States bad repealed the Indians and the purpose for which the lands had been 
reservation of water for the Indians by the admission into the reserved. (P. 336.) 
Union of Montana, the state in which the reservation was situ- The views expres~ed in the foregoing cases are supported by 
ated. It would be extreme to believe, the Court said, that the course of congressional legislation relating to tribal rights 
Congress.....:... in water. Congress has repeatedly enacted special legislation 

* · * * took from them the means of continuing their authorizing the construction of irrigation projects on various 
old habits, yet did not leave them the power to change to designated reservations, providing always that the Indians shall 
new ones. (P. 577.) be supplied with water from the project .. 833 . 

Again, in opening reservation land to mineral entry Congress 
has expressly excepted "lands containing springs, water holes, or 
other bodies of water needed or used by the Indians for watering 
livestock, irrigation, or water-power purposes." 334 By the .Act of 
March 7, 1928,335 Congress provided for the purchase of land with 
sufficient water right for the use and occupancy of the Tamoak 

The Winters decision effects a prohibition against the diver
sion of water from a stream above and outside the reservation 
insofar as such diversion deprives the tribe of water necessary 
for the irrigation of tribal lands. In other words, these re
served rights are the property of the Indians to be protected 
by the Federal Government and no appropriation of water either 
under state or federal laws which reduces the amount of water 
in a stream within an Indian reservation below the amount nee- Band of Homeless Indians. When the Yakima Reservation was 

es ary for irrigation of Indian lands is valid. 
The Winters decision was. thus followed in Oonmd Inv. Go. v. 

United' States: 831 

* * * This court affirmed the decree [in the Winters 
case], holding that the United States, by treaties with 
the Indian~ on the reservation, had impliedly reserved 
the waters of Milk ri ,·er for the benefit of the Indians 
on the resPrvation to the extf\nt reasonably necessary to 
euable them to irrigate their lands, and that grantees 
and .::ettlers on public lands outf!ide of their reservatim1 
could not acquire, under the desert land laws of the 
United States or the laws of the state of Montana re
lating to the approprhttioll of the water:'> of the streams 
of that state, the right to divert the waters of Milk river 
to the prejudice of tile rights of the Indians residing 
upon that reservation. * * * The law of that case is 
applicable to the present case, and determines the para
mount right of the Indians of the Blackfeet Indian reser
vation to the use of the waters of BirC'h creek to the 
ext0nt reasonably necessary for the purpo:::;es of irriga
tion and sto(·k raising, and domestic and other useful 
purposes. The government has undertaken, by agree
ment with the Indians on these reservations, to promote 
their improvement, eomfort, and welfare, hy aiding them 
to become self-supporting as a peaceable and agricultural 
people. The lands within these reservations are dry and 
arid, and require the diversion of waters from the streams 
to make them productive and suitable frn· agriC'nltural. 
stock-raising, and domestic purposes. 

The doctrine enunciated in the Winters case as applied to 
reservations created by treaty was later recognized by the courts 
as applicable to reservations created by Executive order. In 
United States v. Walker River Irri.gation D'istrict 332 the Circuit 
Court of Appeals had this to say : 

* * * The trial court thought Winters v. United States 
distinguishable, as being based on an agreement or 
treaty with the Indians. Here there was no treaty. ·n 
said that at the time the Walker River reservation was 
set apart, the Pahutes were at war with the whites, hence 

33o See sec. 23, intra; and see Chapters 2, 3, and 4. 
831161 Fed. 829, 831-832 (C. C. A. 9, 1908), a1f'g 156 Fed. 123 (C. C. 

Mont. 1907). 
as2 ~04 F. 2d 334 (C. C. A. 9, 1939~. 

receiving less water than the amount to which it was entitled 
under the doctrine of the Winters case, Congress appropriated a 
sum of money for the purchase of an additional water right for 
the Indians. 336 To protect the water rights of the Indians of the 
Taos Pueblo, Congress has authorized the President to withdraw 
from entry lands within the watershed and to protect said lands 
from uny act or condition which would impair the purity or the 
volume of the water flowing therefrom. 337 Water from streams 
on the ceded portion of the Fort Hall Reservation necessary for 
irrigation of laud under cultivation has been reserved to the 
Indians using same so long as the Indians "remain where they 
now live." 338 

Similarly, various statutes have provided for payment of 
compensation to be credited to tribal funds in the event Indian 
water rights are sold, appropriated, or otherwise damaged.339 

.Apart from the foregoing statutes Congress has enacted vari
ous laws of general application relating to the water rights of 
Indian allotees. &60 

338 Act of January 1, 1889, 25 Stat. 639 (Papago Reservation) ; Act of 
January 12, 1893, 27 Stat. 417 (Umatilla Reservation) ; Act of February 
10, 1891, 26 Stat. 745 (Umatilla Reservation) ; Act of February 15, 1893, 
27 Stat. 456 (Yuma Reservation) ; Act of January 20, 1893, 27 Stat. 420 
(Yuma Reservation) ; Act of March 6, 1906, 34 Stat. 53 (Yakima Reser
viation) ; cf. Act of March 13, 1928, 45 Stat. 312 (({Provided further, That 
all present water rights now appurtenant to the • • • irriga.ed 
Pueblo lands owned individually or as pueblos • • •, and all water 
for the domestic purposes of the Indians and for their stock shall be prior 
and paramount to any rights of the district or of any property holder 
therein ... ) ; Act of March I, 1899, 30 Stat. 924, 941 (Uintah Reservation). 

s:u Act of December 16, 1926, 44 Stat. 922; ct. Act of August 26, 1922. 
42 Stat. 832 (Agua Caliente Band). 

335 45 Stat. 200, 207. 
336 Act of August 1, 1914, 38 Stat. 582, 604. 
337 Act of March 27, 1928, 45 Stat. 372. 
338 Act of June 6, 1900, 31 Stat. 672. 
339 Act of August 26, 1935, 49 Stat. 803 ; Act of March 3, 1927, 44 

Stat. 1370 (Choctaw and Chiclmsaw Indians) ; Act of March 22, 1906, 
34 Stat. 80 (Colville Reservation) ; Act of January 12, 1893, 27 Stat. 
417 (Umatilla Reservation). 

340 Act of February 8, 1887, sec. 7, 24 Stat. 388, 390-391 ; Act of 
May 29, 1908, 35 Stat. 444; ct. Act of March 2, 1889, 'Z5 Stat. 8~ 
(pertaining to bf2th allotted and tribal lands). 
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A. TRIBAL RIGHT versus STATE RIGHT IN NAVIGABLE 
WATERS 

The ownership by the United States of lands in territorial 
status extends to the lands underlying all bodies of water there
in.a.u Where unreserved, the title to land underlying navigable 
waters is held to pass to a state upon admission into the Union, 
while title to the land underlying non-navigable waters remains 
in the United States.842 

If navigable waters have not been reserved the tribe has but 
a right of use in common with citizens of the state.343 It be
comes pertinent therefore to examine the criteria for determin
ing wpether such waters have been reserved to a tribe. Here 
again questions of intent and of circumstances surrounding the 
creation of the reservation are of paramount importance. Thus, 
in holding that the lands underlying the navigable waters within 
the Red Lake Indian Reservation passed to the State of Minne
sota upon its admission into the Union, the Supreme Court 
said: 344 

We come then. to the question whether the lands under 
the lake were disposed of by the United States before 
Minnesota became a State. An affirmative disposal is 
not asserted, but only that the lake, and therefore the 
lands under it, was within the limits of the Red Lake 
Reservation when the State was admitted. The existence 
of the reservation is conceded, but that it operated as 
a disposal of lands underlying navigable waters within 
its limits is disputed. We are of opinion that the reser
vation was not intended to effect such a disposal and that 
there was none. If the reservation operated as a dis
posal of the lands under a part of the navigable waters 
within its limits it equally worked a disposal of the 
lands under all. Besides Mud Lake, the reservation limits 
included Red Lake, having an area of 400 square miles, 
the greater part of the Lake of the Woods, having approxi
mately the same area, and several navigable streams. 
The reservation came into being through a succession of 
treaties with the Chippewas whereby they ceded to the 
United States their aboriginal right of occupancy to the 
surrounding lands. The last treaties preceding .the ad
mission of the . State were concluded September 30, 1854, 
10 Stat. 1109, and February 22, 1855, 10 Stat. 1165. There 
was no formal setting apart of what was not ceded, nor 
an affirmative declaration of the rights of the Indians 
therein, nor any attempted exclusion of others from the 
usc of navigable waters. The effect of what was done 
was to reserve in a general way for the continued occu
pation of the Indians what remained of their aboriginal 
territory; and thus it came to be known and recognized 
as a reservation. Minnesota v. HUchcock, 185 u: S. 373, 
389. There was nothing in this which even approaches .a 
grant of rights in lands underlying navigable waters; 
nor anything evincing a purpose to depart from the estab
lished policy, before stated, of treating such lands as held 
for the benefit of the future State. Without doubt the 
Indians were to :have access to the navigable waters and 
to be entitled to use them in accustomed ways; but these 
were ~ommon rights vouchsafed to all, whether white 
<'r Indmn, by the early legislation reviewed in Railroad 
Co. v. Schurmeir, 7 WalL272, 287-289, and Econom11 L ight 
& Power Co. v. United State8, supra, pp. 118-120, and 
emphasized in the Enabling Act under which Minnesota 
was admitted as a State, c. 60, 11 Stat. 166, which de-

341 Shively v. Bowlby, 152 U. S. 1 (1894) ; Alaska Pacittc Fisheries v. 
United States, 248 U. S. 78 (1!)18), aff'g 240 Fed. 274 (C. C. A. 9, 1917). 

342 Donnelly v. United States, 228 U. S. 243 (1913). 
843 United States v. Holt State Banl~, 270 U. S. 49 (192G), aff'g 294 

Fed. 161 (C. C. A. 8, 1923) ; The James G. Swan, 50 Fed. 108 (D. c. 
Wash. 1892) ; Taylor v. United States 44 F. 2d 53 (C. C. A. 9, 1930). 

s.u United States v. Holt State Banlc, 270 U. S. 49 (1926), aff'g 294 
Fed. 161 (C. C. A. 8, 1923). It has been administratively held · that 
even in tbe light of United States v. Holt State Banlc the reservation of 
lands for the "use and occupancy" of the Chippewas had the elrect of 
reserving to them · the exclusive right of fishing in the waters of the 
Upper and Lower Red Lakes, a right which the state could neither 
de~rive them of nor regulate. Op. Sol. I. D., U.28107, June 30, 1936. 
And compare The Jarnes G. Swan, 50 Fed. 108 (D. C. W:.~.sh. 1892). 

clared that the rivers and waters bounding the State 'and 
the navigable waters leading into the same shall be com
mon highways, and forever free, as well to the inhabi
tants of said State as to all other citizens of the United 
States'. (Pp. 57-59.) 

A similar result was reached in 'TnuZ.or v. United States 145 

on the theory that since the Executive order creating the Qui
leute Indian Reservation made no express reference to the 
Qaileutc R iver ns the northern boundary, no reservation of its 
waters was intended, nor nny exception to the general policy 
of the Government to hold such property in trust for the future 
states. 

·where a reservation is created after admission of a state into 
the Union, there is some question as to whether the unappropri
ated navigable waters within the reservation are reserved to the 
tribe. An affirmative answer would seem to deprive the state of 
an acquired right unless it can be said that the creation of the 
reservation serves as a notice of the appropriation of unappro
priated navigable waters within its border for the use of the 
Indians. 

Where California by statute classified a river as nonnavigable, 
it has been beld that by the subsequent creation of a reservation 
the waters therein were reserved for the benefi t of the Indians.848 

B. EXTENT OF RESERVED WATER RIGHT 

It will be remembered that the Court in the Winters case de
creed only that there was an implied reservation to a tribe of an 
amount of water reasonably necessary for irrigation and do
mestic purposes. There was left open the further question of 
whether the water right impliedly reserved for use for irriga
tion includes a flow of water sufficient merely to supply the 
needs of the Indians at the time of the creation of the reserva
tion, or whether it: includes a flow sufficient in quantity to irri
gate all the irrigable lands of the reservation. 

The policy which underlies the doctrine of implied reservation 
of water has been given effect by holdings that when an Indian 
reservation is set apart, the water right impliedly reserved is 
large enough to irrigate the entire irrigable acreage of the 
reservation.347 In Conr·ad Inv. Co. v. United States,348 the court 
granted a right to a designated amount of water with leave to 
the Government to apply for modification of the decree at any 
time it might determine that its needs would be in excess of that 
amount. The District Court decision 349 shows clearly that the 
wate;r right reserved was based on total irrign ble acreage ( p. 
130) and increased need was anticipated only because of prob
able change in use of the land resulting from the Indians' prog
ress in agriculture (p. 129). Likewise, in Skeem v. United 
States,3

"
0 where water was expressly reserved by treaty for irri

gation "on land actually cultivated and in use," the court held 
that the water right reseJ"Ved was not limited in quantity to the 
amount of water necessary to the irrigation Of such portion of 
the Indian lands as were at the time of the treaty actuall:r 
irrigated. The court said ( p. 95) : 

The purpose of the government was to induce the 
Indians to relinquish their nomadic habits and to tlll the 
soil, and the treaties should be construed in the light of 
that purpose an(l such meaning should be given them as 
wilJ enable the Indians to cultivate eventually the whole 
of their lands so reserved to their use. 

:>1u 44 F. 2d 53 (C. C. A. 9, 1930). 
346 DfJnnelly v. United States, 228 U. S. 243 (1913). 
347 Conrad Inv. Co. v. Uniterl States, 161 F ed. 829 (C. C. A. 9, 1908) , 

afl''g . 156 Fed. 123 (C. C. Mont. 1907) ; Skeern v. United States, 273 Fed. 
93 (C. C. A .. 9, 1921) ; Op. Sol. I. D., M.15849, May 12, 1925. 

a4s Ib id. 
349 Uniterl States v. Gonr·ad Inv. Go., 156 Fed. 123, 130- 131 (C. C. 

Mont. 1907), afl''d. by 161 ll'<'Q 8~9 (C. q . .1\. 9, :1.908). 
aoo Op. cit. fu. 347. . 
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The decision of the Circuit Court of Appeals in the case of ..:;uiJstuntinlly increased up to the time of trial; and that the 
United States v. Walker River Irrigation District 3~1 would seem •Hllllber of Indians on the reservation was not increasing. Ad
to constrict the foregoing decisions. The court there held, in n~rting to the master's find.ing that a demand for the cult,ivation 
accordance with the Winters decision, that by the establishment of more than 2,100 acres, or a water right of 26.25 cubic feet per 
of the Walker River Reservation · in 1859 there was in1pliedJy -·econd, had. not been shown, the court concluded: 
reserved ~vater to the extent reasonably neces1-1ary to supply the ·we are constrained to accept this estimate as a fair 
needs of the Indians. However, in determining the quanti:'y of measure of the needs of the Government as demonstrated 
water "to which the United States is entitled" the court held: by seventy years' experience: (P. 340.) 

The area of irrigable land included in the reservation 
is not necessarily the criterion for measuring the amount 
of water reserved, whether the standard be applied as of 
1859 or as of the present. The extent to which the use 
of 1he stream might be necessary could only be demon
strated by experience. (P. 340.) 

While lands were reserved in tribal status questions of water 
right were confined largely to whether particular waters bad 
been reserved to the tribe. With the growth of the practice of 
allotting tribal lands to individual Indians there arose the ques
tion of whether the allottee, or a party holding under the al
lottee, was entitled to din~rt a part of the water resened under 

The court fou11d from the record that about 1,900 acres were the doctri: 1e of the Wiute1·s case to the tribe. The problems to 
under culiivation as early as 1886 j that this area bad not been which this question gives rise are elsewhere discussed.3~2 

3~1104 F. 2d 334 (C. C. A. 9, 1939). 352 See Chapter 11, sec. 3. 

SECTION 17. TRIBAL RIGHTS IN IMPROVEMENTS 

'Ihe extent of tribal possessory rights in improvements on nncertain the manner in which compensation for improvements 
tribal land raises two issues: (a) the demarcation of rights i:s to be made.308 The early practice of making compensation 
bf:tween the tribe and the individual member of the tribe who din·etly to tlw tribe permitted adjustments between the tribe 
llns made the improvements or \vho resides on the improved and the iudividual <:oucerned. but uuder modern legislation re
land, and (b) the demarcation of interests between the tribe ~tridi11g the use of tribal funds such adjustments became im
and third parties. rmtctieniJle. 'l'hus when tlte Act of Jnne 18, 1934/157 was adopted, 

Of these issues, the first is an issue internal to the affairs of coiJtainiug a 1n·oyision openiug up ihe lands of the Papago Reser
the tribe and therefore dealt with in accordance with tribal law n1 tiou , itn]Jrove<l nnd Hnimvroved, to appropriation by mineral 
and customs, 853 except as statute or treaty otherwise provides. prospectors, the requirement that damages should be paid "to 
The matter bas been specially dealt with in several types of thf' Papago Tribe for loss of any improvements on any land 
~tatutes and treaties. Perhaps the most common case in wllicl• loented for mining i11 such n. snm as may be determined by the 
tht ownership of impro\ements must be determined arises in Set:retary of the I nterior bnt uot to exceecl the cost of ~aid im
connection with the sale or cession of improved tribal lands. provemeuts," failed to do justice to the individual Indians 
The earlier treaties generally provided that compensation for {l<•prin:!d of their homes, g-ardens, and corrals. Accordingly, fol
improvements was to be paid directly to the tribe,864 thus leaving lovdng the referendum vote of the Papago Indians favoring the 
tu the determination of the tribe itself the question of whether application of the Act of June 18, 1934, to the Papago Reserva
any individual Indian should receive special compensation by tion,858 amendatory legislation was enacted providing that the 
reason of such improvements. A few treaties and statutes pro- individual Iudians concerned should receive payment for im
vi<le for payment by the United States to the member of the provements of which they might be deprived.359 

tribe who has made the improvements/105 and others leave For many yean; it was the pol1cy of the Governm(.'llt to encour-

~;;.1 Rush v. Thompson, 2 Ind. T. 557, 53 S. W. 333 (1899) ; and see 
Chapter 7, sec. 8, aud Chapter 9, sec. 5. In the absence of proved cus
tom to the contrary, and where laws and treaties are silent, the Interior 
Deparlmrnt has taken the position that: 

Tile tribe does not own the improv~>ments placed upon tribal 
land by or· under the direction of individual members of thP 
tribe. (Memo. Sol. I. D., October· 21, 1938 (Palm Springs).) 

3M Art. III of Treaty of September 20, 1816, 7 Stat. 150 (Chickasr.w 
Nation) ; Art. V of Treaty of July 20, 1831. 7 Stat. 351 (Senecas and 
Shawnees); Treaty of . February 8; 1831, 7 Stat. 342 (Menomonee); 
Art. V of Treaty of Februar·y 28, 1831, 7 Stat. 348 (Senecas) ; Art. V 
of Treaty of August 8, 1831, 7 Stat. 3:'i5 (Sbawnees ) ; Art. V of Treao· 
of August 30, 1831, 7 Stat. 359 (Ottaways) ; Art. III of Treaty of 
January 19, 1832, 7 Stat. 364 (Wyandots) ; Art. IX of Treaty of Decem
ber 29, 1835, 7 Stat. 478 (Cherokees); Art. I of Treaty of November 
23. 1838, 7 Stat. 574 (Creeks); Art Ill of Treaty of May 20. 1842 
l Stat. 586 (Senecas) ; Art. VI of Treaty of October 27, 1832, 7 Stat. 
403 (Kaskaskir.s and PeoriaH) ; Art. VIII of •.rreaty of January 4, 1845, 
9 Stat. 821 (Creeks and Seminoles) ; Art. V of Treaty of June 5 and 
17, 1816, 9 Stat. 853 (Pottowautomie, Chippewas, and Ottawas); Art. 
IV of TrPaty of June 5, 1854, 10 Stat. 1003 (Miamies) ; Art. V of 

. Treat~· of March 17, 1842, 11 Stat. 581 (Wyandotts) ; Art. IV of Treaty 
of February 5. 1856, 11 Stat. 663 (Munsecs) ; Act of July 21, 1852, 
10 Stat. 15 (Pottawatomies) ; Act of July 31, 1854, 10 Stat. 315 (Kicka
poos) ; Art. III of TrPut.v of March 11. 1863, 12 Stat. 1249 (Chippewas) ; 
Ae of April 10. 1876, 19 Stat. 28 (Pawnee). 

356 Art. XI of Treaty of January 24, 1826, 7 Stat. 286, 288 (Creek 
Nation); Art. XIV of Treaty of January 15, 1838, 7 Stat. !).)0 (New 
York Indians) ; Art. III of Treaty of September 3, 183j:j, 11 Stat. 577 
(Munsees) ; Art. VII of Treaty of November !5, lf/37. 12 Stat. 991 
(Tonawanda lJanq of Seqec&~) ; Act of May 8, :t.8T2, l7 Stat. 85 (Kansas 
Tdbe). 

age the improvement of tribal lands occupied by individual mem
bers of a tribe. 300 The Federal Government, having encouraged 
such improvements, frequently provided, in disposing of im
proved t'riballands, that the individual Indian who had made, or 
come to enjoy, the improveme11ts should, if possible, receive the 
lands improved."61 Likewise an attempt was sometimes made 
to safeguard Indian improvements in marking or revising reser
\ation boundaries,3

f\l! and where lands were ceded provision was 
3ometimes made for making improvements on retained or new 

:;so Art. VI of Treaty of Decemher 2G . . 185 L 10 Stat. 11 ''2 (Nisqua l1y) : 
Art. VII of Treaty of January 2G, 1855, 12 Stat. 933 (S'Klallm:~s) : Art. 
VI of Treaty of January 31, 1855, 12 Stat. 939 (Maknh) ; Art. V of 
Treaty of .June 19, 1858, 12 Stat. 1037 (Sisseeton and Wahpeton Bands 
of Sioux) ; Art. V of •.rreaty of November J 5, 1861, 12 Stat. 1191 
(Pottawatomie) ; Art. VI of Treaty of .Tune 28, 1862, 13 Stat. 62·~ 
(Kickapoo). And ct. Art IV of Trea ty of October 18, 1848 with l\1"
nomonee Tribe, 0 Stat. 052; Act of April 26, 1906, 34 Stat. 137 (Choctaw. 
Chickasaw, and Seminole). 

. 857 48 Stat. 984 . 
368 See 38 Op. A. G. 121 (1934). 
359 :\.ct of August 28, 1937. 50 Stat. 862. 
a~o A1·t. IX of T1·ent:v of May 17. 1854, 10 Stat. 1069 (Ioways); Art. 

TX of •rrPnt:v of August 7. 1856. 11 Stat. 690 (Seminoles and Creeks ) ; 
Art of Mav 15, 1888. 2!'> Stat. 150 (Omaha Trihe). 

s~t .Art o.f March 24. 1832. 7 Stat. :{66 (Creeks); Treaty of February 
tR. 11~:{3. 7 Stat. ~20 (Oltawa): >=ec. 6 of Act of June 6, 1900. 31 Stat. 
672 (Fort Hall Indian Res0ryation) ; sec. 4 of the Act of Marlh 1, 1901. 
:H Sta1. 848 (Cherokees). 

31l2 Art. II of Treaty of F ebruary 3." 1838, 7 Stat. 566 (Oneidas). 
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lands to take the place of those ·lost,363 or for having that portion 
of the tribe remaining on its original lands compensate emi
grants for their improvements on such lands.-

The issue of possessory right in improvements that may arise 
between the tribe and third parties is an issue which depends 
not on the internal law and customs of the tribe but rather on 
the law governing the transaction under which the property in 
question has come to be recognized as tribal property. Certain 
statutes providing for the acquisition of land for the benefit of 
Indians specifically determine that the imp:.;ovements thereon 
shall likewise be acquired for the benefit of the Indians. 365 Un
der such statutes there is no question but that the Indians have 
the same right in the improvements that they have in the land 
itself. 

Where the statute is silent, a more difficult question is pre
sented. Thus where, under the Act of February 13, 1929,3

c6 im
proved lands used for agency, school, and other purposes were 
reinvested in the Yankton Sioux Tribe, the question was pre
sented whether the buildings on such land thereby became the 
property of the Indian · tribe. The Solicitor of the Interior De
partment, answering this questfon in the affirmative declared : 86

' 

The use of the term "reinvested" implies that the purpose 
of Congress was to restore to the Indians the title which 
they held prior to the cession of 1892, that is, the Indian 
title of occupancy and use, the United States still re
taining the title in fee. But the Indian title of use 
and occnpancy is as sacred as the fee title of the sover
eign, United States v. Coole (19 Wall. 591), and the Indians 
have the full beneficial ownership with all the rights inci
dent thereto. See 34 Op. Atty. Gen. 171. Whether the 
ownership of the Indiaus extends to the buildings upon 
1he lands is essentially a question of what was intended 
and wher(> that intention is not otherwise shown, it has 
been held that the Government will be deemed to have 
nssented that its conveyance be construed according to 
the law of the State in which the land lies. See in this 
conneclion Oklahoma v. 1'emas (258 U. S. 574, 595). 'Ihe 
act of 1929 contains nothing to indicate any intention upon 
the part of the Government to retain ownership of the 
huildiJJgs. They are neither excepted nor reserved. In 
the ahseuce of such an exception or reservation, the rule 
is universal that the buildings are part of and pass with 
the laud. Isham v. Morgan (9 Conn. 374; 23 Am. D ec. 
3G1) ; Oesting v. New Bedford (210 Mass. 300; 96 N. E. 
1095); Blalce McFall Co. v. Wilson (98 Ore. 626; 193 Pac. 
902) ; Holmes v. Neill (222 Pac. 670) ; Schiltz v. Ferguson 
(231 N. W. 358). Under this rule, the grant to the Indians 
carried with it the buildings upon the lands. 

363 Art. VII of Treaty of November 6, 1838, 7 Stat. 569 (Miamies) ; 
At't. I of Treaty of .January 22, 1855, 10 Stat. 1143 (Oregon Bands) ; and 
cf. Art. III of Treaty of February 27, 1855, 10 Stat. 1172 (Cherokees); 
Art. II of Treaty of ·June 9, 1863, 14 Stat. 647 (Nez Perce) ; Treaty of 
May 6, 1828, 7 Stat. 311 (Cherokees). 

s64 Art. 6 of Treaty of May 20, 1842, with Seneca Nation, 7 Stat. 586. 
365 Act of July 1, 1892, 27 Stat. 61 (Mission Indians). The Act of 

March 2, 1889, 25 Stat. 1013 (United Peorias and Miamies) provides 
that certain lands, together with all improvements thereon, shall be 
held as tribal property. Of. Donohoo v. Howard, 4 Ind. T. 433 (1902) 
(Cherokee legislation relating to "intruder improvements"). 

M6 45 Stat. 1167. 
867 Op. Sol. I. D., M.27671, March 1, 1934. 

Nothing in the legislative history of the enactment is 
to the contrary. In reports to the Senate and House 
Committees on Indian Affairs recommending that the bill 
which became the act of 1929 be not enacted, the Secretary 
of the Interior called specific attention to the fact that 
"there are forty buildings on the land used in connection 
with school and administrative activities." See House 
Report No. 18'52 and Senate Report No. 1130 on S-2792, 
70th Congress, 1st sess. The debates before the House 
and Senate also show that Congress was advised of the 
existence of the buildings upon the premises. See Con
gressional Record, Volume 69, Part 8, 70th Congress, 1st 
Session, page 8837, and Volume 70, Part 3, 70th Congress, 
2nd Session, page 2489-2490. 

* * * * * 
Aside from the fact that the failure of Congress, with 

knowledge of the existence of the buildings, to reserve 
them, reasonably warrants the assumption that no such 
reservation was intended, the statements of Congressman 
Leavitt and Senator McMaster strongly indicate that it 
was the undertsanding of Congress that enactment of the 
measure would confer upon the Indians ownership of the 
buil!]ings along with the lands, such ownership, under 
the terms of the statute, to take effect when the property 
was no longer required for agency, school, and other 
purposes. 

It is understood from the information submitted by the 
Assistant Commi~sioner of Indian Affairs that the use of 
the reserved lands for the purposes for which they were 
reserved has been permanently discontinued and that the 
lands are no longer needed for any of such purposes. 
Upon that understanding, I hold, for reasons stated above, 
that the lands and buildings located thereon are now 
tribal property belonging to the Yankton Sioux Tribe of 
Indians. 

The approach taken in the foregoing opinion suggests that in 
passing upon any specific tribal claim of possessory right in 
improvemeuts on tribal land, first resort must be had to the 
governing statute or treaty. Silence or ambiguity may be re
solved (a) by reference to legislative hi~tory, or (b) by reference 
to the state or the common law rule. In general, it may be said 
that Congress has frequently subordinated the traditional com
mon law rule that improvements run with the land to the 
equitable principle that one who has built improvements, in good 
faith, on another's land should not be entirely deprived of the 
fruit of his labor. Attempts to do justice to the claims of those 
who have improved tribal lands include provisions allowing non
Indians who have improved tribal lands to sell their improve
ments at their appraised value,367

a or allowing Indians of another 
tribe to purchase the lands on which their improvements stand.368 

As a matter of history, the improvements on land conveyed to 
Indians were frequently more important inducements of recip
rocal cessions than the land itself.369 

367a Act of March 2, 1907, 34 Stat. 1220 (intermarried whites on 
Cherokee lands). 

368 Art. 13 of Treaty of May 6, 1854, with Delaware Tribe, 10 Stat. 
1048 (for benefit of Christian Indians). Of. Memo. Sol. I. D., October 
20, 1937, and cases cited (log house on Fort Belknap tribal land). 

36ll Of. Art. I of Treaty of January 22, 1855, 10 Stat. 1143. 

SECTION 18. TRIBAL CONVEYANCES 

A. RESTRAINTS ON ALIENATION title," and these phrases are sometimes deemed a sufficient ex-

It is frequently assumed that the inability of an Indian tribe planation for the conclusion that Indian lands are inalienable·. 
to alienate tribal land is a consequence of the peculiar tenure by Careful examination of the cases and of the historical practice 

of the United Stat s shows that this view is inaccurate. ThL;; which such lands are held.ll7° This tenure is commonly desig-
nated as "occupancy," "mere occupancy," "possession," or "Indian 

370 See Un-ited States v. Cook, 19 Wall. 591, 592-5!)3 (1873) ; Howard 
y. Moot, 64 N.Y. 262, 2~~ (18~~) ~~err, ~eal Property (1895), ~ec. 221. 

inaccuracy appears most clearly in five situations: 
(1) If the inalienability of tribal land is caused simply by 

the peculiarity that tribal land is not held in fee simple, then an 
Indian tribe w~ich qpes :P.olq land in fee simple sho~ld b~ a,ble 
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to alienate it. But the decisions are uniform that a tribe holding 
land in fee simple is subject to exactly the same restraints upon 
alienation as any other tribe.371 

(2) If "Indian title" is something less than a fee simple,872 

then an Indian conveyance of tribal land to private J]arties 
should convey something less than a fee simple. But the cases 
uniformly hold that a conveyee of tribal property under a valid 
conveyance acquires a complete title.378 

(3) If title by aboriginal occupancy is simply equivalent to 
a tenancy at will, the land cannot be sold to the sovereign. Yet 
the practice of the United States 87

" and of the British Crown, 
before 1776, of purchasing land from Indians, and the validity 
of conveyances thus effectuated, has never been questioned. As 
Marshall, a. J., observed, when sovereigns claimed "the exclusive 
right to purchase" they "did not found that right on a denial 
of the right of the possessor to sell." 375 

The king purchased their lands, when they were willing 
to. sell, at a price they were willing to take, but never 
coerced a surrender of them.376 

* * * the Indian nations possessed a full right to the 
lands they occupied, until that right should be extin
guished by the United States, with their consent-377 

( 4) If "Indian title" is something substantially less than a fee 
simple, then in cases of involuntary alienation damages should 
be based upon something less than the value of the land itself. 
Yet the courts hold that in such cases the value of the land is 
the measure of damages!78 

a11 United States v. Candelaria, 271 U. S. 432 (1926) ; Christian In
dians, 9 Op. A. G. 24 (18517'); Goodell v. Jackson, 20 Johns. 693 (1823). 

872 Of. United States v. Pl~ine Lumber Oo., 206 U. S. 467, 473 (1907), 
aff'g 154 Fed. 263 (C. C. E. D. Wis. 1904) : 

The restraint upon aliPnation must not be exaggevated. Tt 
does not of itself deba~e the right below a fee simple. [Said 
of allotted land] · 

Apparently the thPory that Indian title is something less than a fee 
was invented to justify the holding that when the sovereign granted 
an individual land owned by Indians and the Indians afterwards aban
doned the land the grantee was entitled to the land in fee simple. See, 
for example, United States v. FP'rnandez, 10 Pet. 303 (1836). But this 
result, which seems eminently sensible, can be justified on the ground 
that tlle grantPe received a contingent future interest which ripened 
into a fee simple on the harJpPning of the contingency contemplated. 
Even under the classical theory of land tenures, a grant of a possibility 
of reverter by the sovereign is not inconsistent with the retention of a 
fee simple in the Indian tribe. It must be remembered that a fee sim- · 
ple, according to classical theory, may be either "absolute" or "quali
fied," or "conditional," and the possibility of death without issue was 
a standard condition for the termination of an estate. In fact, the 
general right of escht>at was vested in the sovereign, so it was only 
natural that if a tribal owner became extinct the land would pass to 
the sovereign and tllere was nothing to prevent the sovereign from 

• speculating on that contingency and maldng grants limited to take 
effect wpon its happening. 

373 United States v. Brooks, 51 U. S. 442 (1850) ; Godfrey v. Beardsley, 
10 Fed. Cas. No. 5497 (C. C. Ind. 1841). And note sec. 23 of the Act 
of June 4, 1924, 43 Stat. 376, which declares : 

That the authority of the Eastern Band of Cherokee Indians of 
North Carolina to execute conveyances of lands owned by said 
band, or any int erest therein, is recognizert. and any such con
veyance heretofore made, whether to the United States or to 
others, shall not be questioned in any case where the title con-· 
veyed or the instrument of conveyance has been or shall be 
accepted or approved by the Secretary of the Interior. (P. 381.) 

JT4 See Chapter 3 ; and cf. Omaha Tribe of I ndians v. United States, 
53 C. Cls. 549 (1918), holding that where the United States undertook 
by treaty to compensate the tribe for ceded land it was estopped from 
thereafter denying the title of the Omaha Tribe : 

• the defendants can not now be beard to say that the 
In{lianR dirt not own the land when the treaty was made and 
had no right to makP a cession of it. (P. 560.) 

But ct. Shore v. Shell Petroleum Gorp., 60 F. 2rl 1 (C. C. A. 10, 1932), 
cert. den. 287 U. S. 656. 

siG Worcester v. Georgia, 6 Pet. 515, 543 (1832). 
876 Ibid .• 546. 
s77 Ibid., 559. 

3711 "For all practical purposes, they [the tribe] ownPd the land." Grants 
9f ltmd sub~ect ~o the ~ndia~ title br ~he United, State!!!, whicq bad only 

(5) If "Indian title" is something less than a fee simple sub
ject to restraints on alienation, then when the sovereign grants 
a right of preemption to a third party, tllere should be a fee 
left i11 the soYereign. But the cases hold that this is not the 
case and that all interest in the land outside of the right of 
preemption rests with the Indian tribe. 879 

'l'hese defects in the theory of "Indian title" do not show that 
all tribes hold property in fee simple or that any tribe can 
alienate any property at will, but they should serve to direct 
our consideration of well-established restraints on alienation sso 

towards the field of commercial legislation rather than the 
morass of medieval doctrine that surrounds the feudal fiction 
of "title in the sovereign." 381 

B. HISTORICAL VIEW OF RESTRAINTS 

The historical fact is that the alienation of Indian lands, far 
from being a legal impossibility because of peculiarities of 
Indian title, was probably the chief objective attained by the 
Indian land law of Britain, Spain, France, the Colonies, and 
the United States, for some four centuries. None of these 
sovereigns forbade such alienation but each sought to regulate 
it and, generally, to profit from it. Thus, the Supreme Court 
declared in the case of Mitchel v. United States: 382 

The Indian right to the lands as property, was not 
merely of possession; that of alienation was concomitant; 
both were equally secured, protected and guaranteed by 
Great Britain and Spain, subject only to ratification and 
confirmation by the license, charter or deed from the 
governor representing the king. Such purchases enabled 
the Indians to pay their debts, compensate for their 
depredations on the traders resident among them, to pro
vide for their wants; while they were available to the 
purchasers as payment of the considerations which nt 
their expense had been received by the Indians. It would 
have been a violation of the faith of the government to 
both, to encourage traders to settle in the province, to 
put themselves and p1·operty in the power of the Indians, 
to suffer the latter to contract debts, and when willing 

the naked fee, would transfer no beneficial interest. Leavenwo1·th, 
L. & G. R. Oo. v. United States, 92 U. S. 733, 742-743 (1875) ; Beecher 
v. Wetherby, 95 U. S. 517, 525 (1877). The right of perpetual and 
exclusive occupancy of the land is not less valuable than full title in fee. 
See Holden v. Joy, 17 Wall. 211, 244 (1872) ; Western Union Tel. Oo. v. 
P ennsyl'l:ania R. Oo., 195 U. S. 540, 5.57 (1904) ; ljniteiL States v. Sho-
8hone Tribe, 304 U. S. 111, 117 (1938), aff'g Shoshone Tribe v. United 
States, 85 C. Cis. 331 (1937.) See sees. 11-15 of this chapter and 
cases cited. See also Op. Sol. I. D., M.28589, August 24, 1936 (damages 
for flooding tribal land). 

379 Blacksmith v. Fellows, 7 N. Y. 401 (1852) : 

The lands were then in the independent occupancy of a nation 
of Indians, and were ownerl by them, and all that Massachusetts 
acquired by the cession to her, was the exclusive dght of buying 
from the Indians, when they should be disposed to sell. ( P. 4'11.) 

Cf. United States v. Oregon 0£Jntral Military Road Oo., 103 Fed. 549 
tC. C. Ore. 1900), holding that a floating grant to road company did 
not extend to Indian reservation, and declaring: 

The intention to bestow the fee subject to the burflen of the 
Indian occupation muRt necessarily refer to the temporary char
actPr of that occupation. Here the treaty provides for allot
ment of the reserved lands, anu guaranties to the allottees the 
perpetual possession and use of the tracts so granted, reserving 
to the United States the right of sale for the benefit of the In
dians whenever their prosperity will be advanced thereby. This 
leaves nothing to be taken cum onere, and where there is nothing 
there is no fee. (P. 558.) 

This case was reversed on other grounds in 192 U. S. 355 (1904), 
sub nom. United State8 v. Calif. and Ore. Ld. Oo. Of. also 3 Op. 
A. G. 458 (1839) (holding that land may be held by tribe according to 
"same manner as Indian resP.l'Vations, have been heretofore held," and 
yet be subject to trust for named Indians "and their hPirs forever"). 

aso For recognition of these restraints see 3 Kent's Comm. 377 ; 3 
Washburn. Real Property (6th ed. 1902) sec. 2009; Rice, Modern Law 
of Real Property (1897) sec. 32; 1 Dembitz, Land Titles (1895) 
sec. 65. 

381 The character of the "Indian title" theory as a fiction of feudalism 
was recogn~zed a hundred years ago by Kent, op. cit. l'· a78. 

s82 ~ P~t. 711, 758- 7Q9 (1835) . 
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to pay them by the only means in their power, a cession of 
their lands, withhold an assent to the purchase, which, 
by their laws or municipal regulations, was necessary to 
vest a title. (Pp. 75&-759.) 

Again, in the case of United States v. Pico,883 the Supreme Court 
declared, in upholding the validity of a grnnt made by an Indian 
pueblo: 

The transfer of land to the Picos was made in con
formity with the existing regulations established for the 
protection of the Indians, under the supervision and with 
the approval of the local authorities, and appears to have 
been satisfactory to all parties. (P. 540.) 

Again, in the case of Chouteau v. Molony,3
M where it was held 

that an instrument executed by the Fox Tribe amounted to n 
permit to mine rather than a conveyance in fee, the Supreme 
< ;nnrt declared: 

It is a fact in the cnse, that the Indian title to the coun
try had not been extinguished by Spain, and that Spnin 
hnd not the right of occupancy. The Indians had the 
right to continue it as long as they pleased, or to sell out 
parts of it-the sale being made conformably to the laws 
of Spain, and being afterwards confirmed by the king or 
his representative, the Go-vernor of Louisiana. Without 
such conformity and confirmation no one conH1, lnwfull.\7 , 

take possession of lands under an Indian sale. We know 
it was frequently done, but always with the expectation 
that the sale would be confirmed, and that until it waR, 
the purchaser would ha.ve the benefit of the forbearance 
of the government. We are now speaking of Indian 
lands, such as these were, and not of those portions of 
land which were ass igned to the Christian Indians for 
villages and residences, where the Indian occupancy had 
been abandoned by them, or where it had been yielded 
to the king by treaty. Such ~ales did not need ratification 
by the governor, if 1hey were passed before the pr011er 
Spanish officer, and put upon record. (Pp. 23&-237.) 

Similarly did the various colonies, at least since 1633, make 
provision for the confirmation of Indian conveyances by proper 
governmental authorities.385 

Indian grants in Massachusetts Colony, for example, required 
the approval of the General Court.886 In New York, under the 
Constitution of 1777, Indian tribal conveyances required the 
nssent of the legislature, or, after the Act of March 7, 1809, of 
the State Surveyor-General.387 

The legislation of the United States on the sale of Indian lands . 
has followed the course thus fixed by European and colonial 
sovereignties, and under this legislation the existence of a 
1 ransferable estate in land has not been denied but the method 
of transfer has been rigidly circumscribed. This regulation of 
land sales by Indian~ to non-Indians bas been an essential part 
of the general power of supervision over "Indian intercourse," 
claimed by each of the European sovereigns exercising dominion 
in North America. This power the United States likewise 
claimed, in its Constitution, and to this claim many Indian tribes 
were induced to give explicit assent.388 The most substantial 

ssa 5 Wall. 536 (1866). Accord: Pueblo de San Juan v. United States, 
47 F. 2d 446 (C. C. A. 10, 1931), cert. den. 284 U. S. 626. 

884 16 How. 203 (1853). See comment in Blanchard and Weeks, Law 
of Mines, Minerals, and Mining Water Rights (1877) pp. 93-94. 

3115 See 3 Kent, Comm. 391 et seq. for an analysis of the colonial 
legislation. 

~~6 Lynn v. Nal1ant, 113 Mass. 433 (1873) (citing colonial authori
ties; Indian deed dated September 4, 1686). And see Danzdl v. 
lV ebqttish, 108 Mass. 133 (1871). 

387 See Goodell v. Jackson, 20 .Tohns. 693, 722, 733 (1823). 
389 Art. IV of Treaty of December 30, 1849, 9 Stat. 984 (Utahs) ; Art. 

VII of Treaty of .Tune 22. 1852. 10 Stat. 974 (Chickasaws) ; Art. VII 
of TrPaty of February 22, 1855, 10 Stat. 1165 (Mississippi Bands of 
Chippewas); Art. VIII of Treaty of February 27, 1855, 10 Stat. 1172 
(Winnebagoes) ; Art. XV of Treaty of August 7, 1856, 11 Stat. 699 (Semi
noire;) ; Art. XIII of Tr0aty of April 19, 1858, 11 Stat. 743 (Yankton 
'fribe of Sioux) ; Art. X of the Treaty of June 11, 1855, 12 St~t. 957 

subject of such intercourse was land, Since this was the most 
valuable possession of the Indian tribes. The United States 
asserted the power, as did other sovereign nations, of regulating 
the sale of land by Indians. As an essential part of snch regn- _ 
Iation the United States claimed the right, either for itself or 
for the state in which the land was situated, of purchasing land 
from the Indian tribes and of excluding other would-be pur
chasers from the m·arket, and various treaties assented to this 
claim.380 This policy was parallel to a policy which excluded 
from the lndian country unlicensed private traders in commodi
ties other than land. 

C. FEDERAL LEGISLATION 

Section 4 of the first Indian Intercourse Act 390 covered the 
sale of lands, together with other types of trade, and declared: 

That no sale of lands made by any Indians, ot any natioi1 
or tribe of Indians within the United States, shall be valid 
to any person or persons, or to any state, whether having 
the right of pre-emption to such lands or not, unless 
the same shall be made and duly executed at some public 
treaty, held under the authority of the United States. 

This provision was amplified in the Second Indian Intercourse 
Act, approYed March 1, 1793,301 section 8 of which provided: 

That no purcha!'"e o1· grant of lands, or of any title or 
claim thet·eto, from any Indians or nation or tribe of In
dians, within tile bou11ds of the United States, shall be of 
any validi1y in law o1· equity, unless the same be m·ade by 
a treaty or convention entered into pursuant to the con
titntibn; and it shall be a misdemeanor, in any person 
not employed under the authorily of the United States, in 
uegotiating sueh treaty or convention, punishable b.r fine 
not exceeding one thousand dollars, and imprisonment 
not exceeding twel-ve months, directly or indirectly to treat 
with any such Indians, na tion or tribe of Indians, for tile 
title or purchase of any I a nels by them held, or claimed : 
Provided, neverthele.<~ s , That it shall be lawful for the 
agent or agents of any state, who may be present at any 
treaty, held with Indians under the authority of the 
United States, in the presence, and with the approbation 
of the commissioner or commissioners of the United 
States, appointed to hold the same, to propose to, and 
adjust with the Indians, the com·pensation to be made for 
their claims to the lands within such state, which shall be 
extinguishf'd by the treaty. 

This provision was reenacted from time to time with variou::; 
minor modifications.:192 It should be noted that this provision was 

(NPz Percps) ; Art. IX of '.rrPnt:v of March 12. 1858, 12 Stat. 997 (Pon
cas) ; Art. IV of Treaty of June 19, 1858, 12 Stat. 1031 (M<'ndawakanton 
and Wahpakoota Bands of Sioux) ; Art. IV of Treaty of June 19, 1858, 
12 Stat. 1037 (Sisseeton and Wahpaton Bands of Sioux) ; Art. I of Treaty 
of April 15, 1859, 12 Stat. 1101 (Winnebagoes) ; Art. I of Treaty of July 
16, 1859, 12 Stat. 1105 (Swan Creek and Black RiYer Chippewas and 
Munsees or Christians) ; Ar·t. II of •.rreaty of F ebruary 18, 1861, 12 
Stat. 1163 (Arapahoes and Cheyenne Indians) ; Art. VIII of Treaty of 
June 9, 1863. 14 Stat. 647 (Nez P erces) ; Art. IV of Treaty of March 
6, 1865, 14 Stnt. 667 (Omahas) ; Art. XI of Treaty of July 19, 1866, 14 
Stat. 799 (Cherokees) : Art. II of Treaty of October 1, 1859, 15 Stat. 
467 (Sacs and Foxes of Mississippi). And see Chapter 3, sec. 3C(1). 

38P SeP, for exnmple. Art. III of the Treaty of January 9, 1789, With 
the Wiandot, Delaware, Ottawa, Chippewa, Pattawattima, and Sac 
Nations. 7 Stat. 28, 29; Art. V of the Treaty of August 3, 1795, with 
the Wyandots, Delawares, Chipewas, and other tribes, 7 Stat. 49. 52; 
Art. VI of the 'l'reaty <>f September 24. 1857, with the Pawnee Tribe. 11 
Stat. 729: Art. V of the •.rreaty of March 12, 1858, with the Ponca Tribe, 
12 Stat. 997. And see Chapter 3, sec. 3B(2). That similar provisions 
were included in colonial legislation is manifest in the reference of 
Marshall, C. J., in State of Nmv Jersey v. Wilson, 7 Cranch 164 (1812), to 
the New Jersey Act of August 12, 1758, restraining tbe Delaware In
dians from alienating lands reserved to tbem by agr0ement. 

300 Act of July 22, 1790, 1 Stat. 137. See sec. 10, this Chapter, and 
see Chapter 16. 

sGt 1 Stat. 329. 
3!1

2 APt ot March 1, 1793, sec. 8, 1 Stat. 329, 330; Act of May 19, 
1706, sec. 12, 1 Stat. 469, 472; Act of March 3, 1i99, sec. 12, 1 Stat. 
743, 746; Act of March ~0, 18Q2, aec. 1~. ~ St~t. l39, 143; .Act of June 
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not intended to prevent the alienation of Indian lands and in 
fact many Indian treaties thereafter concluded provided for the 
alienation of Indian lands to parties other than the United 
B'tates,393 notably to religious bodies,s!J.i railroads,896 or other Indian 
tribes.:rJ6 In some instances a narticular grant is validated.397 

In other cases authority is given to some administrative officer, 
generally the Secretary of the Interior, to sell at public sale,3118 

and in a few cases the tribe itself is given authority to sell land 
to a named grantee 399 or to any purchaser.400 A number of treaties 
provide for tribal grants of land by the tribe to individual mem
bers.t01 In effect this statui ory requirement that all tribal grants 
be made by treaty simply applied to the American constitutional 
scene the principle that bad been developed under British rule, 
that the consent of the Crown was necessary to validate a tribal 
C<•nveyance.402 This principle is not dependent upon the character 
of the Indian title and applied as much to land held. in fee simple 
by an incorporated tribe as to land held under any lesser tenure.403 

30, 1834, sec. 12, 4 Stat. 729, 730; R. S. § 2116; 25 U. S. C. 177. 
Of the scope of this statute, an opinion of the Attorney General declares: 

1 cannot think tbat it applies merely to those Indian tribes who 
hold their land by the original Indian title. The words are broad 
enough to include a tribe holding lands by patent from the 
United States, and thP purpose of the statute manifestly requires 
it to receive that construction. (Christian Indians, 9 Op. A. G. 
24, 27 (1857) .) 

Accord: United States v. Candelaria and Goodell v. Jack~>on, discussed 
above. Contra: Clark v. Williams, 36 Mass. 499, 501 (1837) (holding 
that similar colonial statute applies to aboriginal occupancy but not to 
land held by individual Indian in fee simple, and such tenure is presumf'd 
where land is in settled community). 

soa Val"ious treaty provisions by which the New York Indians conveyed 
lands are analyzed in 1 L. D. Memo. 35 (1929) ; 5 L. D. Memo. 236 (May 
13, 1935). Other treaty provisions empower prospectors to take minerals 
from an Indian reservation, e. g., Art. IV of Treaty of October 12, 1863, 
with the Shoshone-Goship Bands, 13 Stat. 681, 682. An example of a 
tribal land grant disapproved by treaty will be found in Art. VI of the 
Treaty of March 29, 1836, with the Pottawatamies, 7 Stat. 498. A 
contract for the transfer of land is modified in a supplemental article 
concluded April 27, 1868, 16 Stat. 727. to tb.e Treaty of July 19, 1866, 14 
~tat. 799, with the Cherokee Nation. 

394 Art. II of Treaty of January 31, 1855, with the Wyandotts, 10 Stat. 
1159. 

ao~ Art. II of Treaty of July 19, 1866, 14 Stat. 799, with Cherokee 
Nation, construed in Bell v. Atlantic & P. R. Co., 63 Fed. 417 (C. C. A. 
8. 1894). Art. V of Treaty of Jun(' 28, 1862, with the Kickapoos, 13 Stat. 
623; Art V of Treaty of March 21, 1866, with the Seminoles, 14 Stat. 
755; Art. V of Treaty of June 14, 1866, with the Creeks, 14 Stat. 785; 
Art. I of Treaty of July 4, 1866, with the Delawares, 14 Stat. 793; 
Treaty of June 22, 1855, with Choctaw-Chickasaws, 11 Stat. 611 (con
ferring power on President to prescribe manner of fixing compensation, 
construed in 17 Op. A. G. 265 (1882)) ; Treaty of April 28, 1866, with 
Choctaws and Chickasaws, 14 Stat. 769. And ct. "agreements" ratified by 
Act of July 10, 1882, 22 Stat. 157 (Crow) and Act of September 1, 1888, 25 
Stat. 452. 

a~s See sec. 8, this chapter. 
397 Treaty of June 30, 1802, with the Senecas, 7 Stat. 72 ; Art. XIV of 

Treaty of January 15, 1838, with New York Indians, 7 Stat. 550. 
aos Art. II of Treaty of January 31, 1855, with Wyandotts, 10 Stat. 

1159; Art. IX of Treaty of June 24, 1862, with the Ottawas, 12 Stat. 
1237. 

:liJ{) Art. X of Treaty of January 15, 1838, with the New York Indians, 
7 Stat. 550. 

400 Art. XVIII of Treaty of July 19, 1866, with the Cherokees, 14 Stat. 
799; Art. I of Act of February 13, 1891, 26 Stat. 749 (Sac and Fox 
Nation). 

401 Sec. 5 of Act of July 1, 1902, 32 Stat. 636 (confirming agreement 
submitted by Kansas Indians) . 

402 See Jackson v. Pot·tet·, 13 Fed. Cas. No. 7143 (C. C. N. D. N. Y., 
1825). p. 241. 

403 See fn. 370 supra. A similar provision in the Constitution of New 
York of 1777 (Art. 37) ("that no purchases or contracts for the sale of 
lands, made with, or of the said Indians, shall 1Je binding on them, or 
lleem<'d valid. unless made under the authority, and with the consent 
of the legislature'') was con~tn•.ed in Goodell v. Jackson (20 Johns. 6!)3, 
1823). Tbe court, llolding that ~uch limitations applied to an Indian 
holding land urd2r a patent, dcdured : 

This is the provision ; and the constitution states one important 
fact as the basis, and the sole goveruiug motive for tbe whole of 

So firmly bas this principle been established that the Supreme 
Court suggested, in the Candelaria case, that quite apart from 
any particular statute, the United States sustained a relation 
of guardianship towards an Indian pueblo such that even land 
held in fee simple could not be granted or lost by court action 
unles~ the United States was represented by an attorney.'o. It 
is difficult to understand bow the appearance of a United States 
attorney would validate a conveyance of tribal land which is 
invalid by statute,405 and the scope of this doctrine remains 
uncertain. 

General limitations on the conveyance by an Indian tribe of 
interests in real property baYe been supplemented, from time to 
time, by special statutes prohibiting such conveyances with 
respect to particular tribes.'06 

On the other band, general limitations upon the manner of 
disposing of tribal property ba ve been qualified by numerous 
special acts of Congress. Since 1871, transfers of tribal land 
have generally been made pursuant to statutes relating to par
ticular resen-ations or areas and authorizing sales by the Secre
tary of the Interior. Some of these statutes require tribal 
consent to such sale.407 Other statutes validate conveyances by 
one tribe to another tribe/08 or by a tribe to non-Indians,400 or 

it, and that is, that frauds were too often practised towards the 
Indians in contracts made for their lands. It was this, and th'is 
only, that endangererl our peace and amity with them. Thet·e 
was no suggestion of fraud or imposition committed by them 
upon the whites. That, indeed, would have been an idle sug
gestion, and about as reasonable as the complaint of the wolf in 
the fable, that the lamb. standing far below him, was disturbing 
him in the enjoyment of the running stream. * * * 
Thus, in the resolution of congress of January, 1776, regulating 
ttade with the Indians. it was declared, tl1at no person should 
be permitted to trade with them without license, and that the 
trndcrs should takf' no unjust advantage of their dist1·ess and 
intemperance. In a speech, on behalf of congress, to the six 
nations, in April 1776, it was said to them·, that cong-ress were 
determined to cultivate peace and friendship with them, and 
prevent the white people from 'll.tronging t71em in any manner, or 
taking their lands. That congress wished to afford protection 
to all their brothers the Indians, who livP<l with them on this 
great islantl, and that the white people should not be suffered, 
by force or fr·aud, to deprive them of any of their lands. And in 
November. 1779. when congress were discussing the conditions 
of peace to be allowed to the six nations, they resolved. that onP 
condition Rhould be, that no land shoul<l be sold or cedect by any 
of the said Indians, eit11er as individuals, or as a nation, unless by 
consent of congress. (Pp. 722-723.) 

• * • • 
It was immaterial whetlwr the Indians held their lands by Im
memorial possession, or by gift or grant from the whites, provided 
they had an acknowledged title. In either case, the lands were 
of equal value to them, and reqnired the ~r.me protection, and 
('Xposed them to tbe like frauds. (Pp. 729.) 

• • 
My conclusion upon the whole case is, l. That the patent of 

John Sagohantse and his heirs, was a patent to him and his In
tlian heirs, whatevei· their civil condition and character might be, 
whether aliens or nathes. 

• * 
4. That by th~ constitution and statute law of this state, no white 
person can purchase any right or title to land from any one or 
more Indians, either individually or collectively, without the 
authority and consent of the legislature, and none such existe(t, 
when the land in question was purchased !Jy Peter Smith, in 
1797. (P. 734.) 

4o.1 271 D. S. 432 (1926). See Chapter 20, sec. 7. 
40~ "* * * the Department of Justice has no gt·eater authority than 

has the Interior Department to legalize such use or to divest the Indians 
of their lund, no authority to do so, and no authority to bring the action 
having been conferred by Congress, and there being no theory in law 
upon which compensation may be awarded by the court." United States 
v. Portnevf-Marsh Valley Irr. Co., 213 Fed. 601, 605 (C. C. A. 9, 1914), 
aff'g 205 Fed. 416 (D. C. Idaho 1913). · 

400 Act of February 28, 1809, 2 Stat. 527 (Alibama and Wyand ott). 
407 SPc. 4 of Act of May 8, 1872, 17 Stat. 85 (Kansas) ; Act of June 

10, 1872, 17 Stat. 388 (Ottawas) ; Act of June 10, 1872, 17 Stat. 391 
(Omaha:;;) ; Act of March 3. 1873, 17 Stat. 631 (Miamis); Act of August 
27, 1894, 28 Stat. 507 (recital shows tribal consf'nt to exchange of 
lands for missionary use) ; Act of May 28, 1928, 45 Stat. 774 (Fort Peck 
I:: dian Reservation). 

408 Joint Hesolution of July 25, 1848, 9 Stat. 337 (Wyandotts and 
Delawares) ; Act of June 8, 1858, 11 Stat. 312 (grant by Delaware Indians 
to Christian Indians); Act of .Tune 22, 1874, 18 Stat. 146, 170 (Omaha 
and Winnebago) ; Act of March 3, 1875, 18 Stat. 420. 4.51 (Senecas and 
Kaskaskias) ; Act of March 3, 1883, 22 Stat. 603 (Cherol<ees, Pawnees, 
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by a tribe to its members,4o10 which amounts, of course, to. allot
ment. Other statutes authorizing sales by the Secretary of the 
Interior are silent on the issue of tribal consent. Statutes of 
this character are generally limited to surplus lands left after 
the completion of allotment.4ol1 Between 1912 and 1932 a num
ber of statutes were enacted authorizing the Secretary of the 
Interior to sell or otherwise dispose of specific areas of tribal 
land to municipalities, religious bodies, and public utilities, with
out reference to the wishes of the tribe. 412 Questions raised by 
these statutes are dealt with separately, insofar as they present 
a question of the extent of federal power over Indian lands . .ru 

Statutes authorizing the sale of tribal lands were superseded,4J.~ 
with respect to Indian tribes subject to the Act of June 18, 1934,4-15 

by section 4 of that act, which provides: 

Except as herein provided, no sale, devise, gift, exchange, 
or other transfer of restricted Indian lands or of shares 
in the assets of any Indian tribe or corporation organized 
hereunder, shall be made or approved: Pt"O'I).ided, however, 
That such lands or interests may, with the approval of 
the Secretary of the Interior, be sold, devised, or otherwise 
transferred to the Indian tribe in which the lands or shares 
are located or from which the shares were derived or to a 
successor corporation; and in all instances such lands or 
interests shall descend or be devised, in accordance with 
the then existing laws of the State, or Federal laws where 
applicable, in which said lands are located or in which the 
subject matter of the corporation is located, to any member 
of such tribe or of such corporation or any heirs of such 
member: Provided further, That the Secretary of the In
terior may authorize voluntary exchanges of lands of equal 
value and the voluntary exchange of shares of equal value 
whenever such exchange, in his judgment, is expedient and 
beneficial for or compntible with the proper consolidation 
of Indian lands and for the benefit of cooperative 
organizations. 

The prohibitions of that section have been supplemented by 
prohibitions against alienation contained in tribal constitutions 
adopted pursuant to section 16 of the act and tribal charters 
adopted pursuant to section 17. 

On the other hand, the proviso in section 4 allowing exchanges 
of land of equal value, and section 5 of the act allowing acquisi-

Poncas, Nez Perces, Otoes and Missourias and Osages) ; on the dis
tinction between a sale by one tribe to another, and an amalgamation 

of tribes, note Delaware Indians v. Cherokee Nation, 38 C. Cis. 234 (1903) ; 
aff'd 193 U. S. 127 (1904). 

409 Act of March 3, 1871, 16 Stat. 588 (conveyance to railway company 
by Oneida tribe, Wisconsin). 

4ol0 Act of April 20, 1878, 20 Stat. 513 (Brothertown Indians an-d 
Menomonees). And see Chapter 11. 

n1 Act of February 26, 1896, 29 Stat. 17 (Chippewa); Act of February 
19, 1912, 37 Stat. 67 (Choctaw and Chickasaw) ; Act of August 24, 1912, 
37 Stat. 4!)7 (Five Civilized Tribes) ; Act of February 14, 1913, 37 Stat. 
675 (Standing Rock Reservation) ; Joint Resolution of December 8, 
1913, 38 Stat. 767 (Choctaw-Chickasaw) ; Joint Resolution of January 
11, 1917, 39 Stat. 866 (Choctaw-Chickasaw) ; Act of January 25, 1917, 
39 Stat. 870 (Choctaw-Chickasaw) ; Act of February 27, 1917, 39 Stat 
944; Act of April 12, 1924, 43 Stat. 93; Act of May 26, 1930, 46 Stat 
385 (Chickasaw-Choctaw) ; on the sale of coal deposits in the segregated 
mineral lands of the Choctaw and Chickasaw tribes, see Memo. Sol. I. D., 
December 11, 1918; Op. Sol. I. D., M.7316, April 5·, 1922; Op. Sol. I. D., 
l\1.7316, May 28, 1924; Op. Sol. I. D., M.24735, November 19, 1928. 

4.12 Act of July 1, 1912, 37 Stat. 186 (Umatilla Reservation) ; Act of 
July 10, 1912, 37 Stat. 192 (Flathead Reservation) ; Act of September 
8, 1916, 39 Stat. 846 (Chippewa) ; Act of January 7, 1919, 40 Stat. 1053 
(Flathead Reservation) ; Act of February 28, 1919, 40 Stat. 1206 
(Capitan Grande Reservation) ; Act of April 15, 1920, 41 Stat. 553 
(N~z Perce) ; Act of February 21, 1921. 41 Stat. 1105 (Choctaw and 
Chickasaw) ; Act of March 3, 1921, 41 Stat. 1355 (Fort Belknap) ; Act 
of May 4, 1932, 47 Stat. 146 (Capitan Grande Reservation). And seP 
Chapter 5, sec. 9C. 

'-1~ See Chapter 5. 
m Memo. Sol. I. D., August 22, 1936 (Pyramid Lake). Sec. 4 does not, 

however, prevent foreclosure of a lien on land existing when land is 
restored to tribal ownership under sec. 3. 0{!. So~. ~- ::p., A;f:.2~791. 
August 1, 1938. 

~1~ 48 !3tat. 984, ~5 U. S. C. 4;5~ et seq~ 

tion of lands by exchange, make it possible for tribes subject 
to the act to execute valid conveyances of tribal land by deed, 
approved by the Secretary of the Interior, provided the 
consideration is land of equal or greater value.418 

D. INVOLUNTARY ALIENATION 

Generally speaking, restraints on alienation of Indian land 
apply to involuntary alienation as well as to voluntary 
alienation. Thus, treaty guarantees of tribal possession are 
held to protect tribal land against sale by state authorities 
for nonpayment of taxes and therefore, inferentially, to 
protect such lands against taxation.m Restraints on alienation 
of tribal lands which prevent a tribe from making a valid con
veyance of its property equally prevent individual members of 
the tribe from conveying such property.418 Restraints on aliena
tion of tribal lands likewise operate to prevent partition of such 
lands by state court at the suit of a tribal member.419 

E. INVALID CONVEYANCES 

Despite all statutes, Indian tribes have, from time to time, 
executed grants of tribal land. Although such grants are 
clearly invalid to convey a legal or equitable estate, it would 
be rash to say that all such grants are meaningless acts th1lt 
cannot affect any rights. There are at least two federal cases 
which suggest that rights may accrue under tribal law, though 
not under federal or state law. 

In Johnson v. Mcintosh, 420 Marshal, 0. J., intimated that an 
Indian tribe might make a grant under its own laws even though 
such a grant would not be enforceable in the courts of the United 
States: 

If an individual might extinguish the Indian title, for 
his own benefit, or, in other words, might purchase it, 
still he could acquire only that title. Admitting their 
[the Indians'] power to change their laws or usages, so 
far as to a1Jow an individual to separate a portion of 
their lands from the common stock, and hold it in sever
alty, still it is a part of their territory, and is held under 
them, by a title dependent on their laws. The grant 
derives its efficacy from their will; and, if they choose 
to resume it, and make a different disposition of the 
land, the courts of the United States cannot interpose 
for the protection of the title. (P. 593.) 

A similar view is taken in the case of Jackson v. Porter,'121 

where it was held that a grant made by an Indian tribe might be 
revoked by the tribe and that the grantee would have no redress 
in the courts of the United States. 

A purchaser, from the natives, at all events, could acquire 
only the Indian title, and must hold under them and 
according to their laws. The grant must derive its effi
cacy from their will, and if they choose to resume it 
and make a different disposition of it, courts cannot pro
tect the right before granted. The purchaser incorporates 
himself with the Indians, and the purchase is to be con
sidered in the same light as if the grant had been made 
to an Indian; and might be resumed by the tribe, and 
granted over again at their pleasure. 

418 Memo. Sol. I. D., February 3, 1937. The problem of what officials 
of a tribe may execute a deed is dealt with in Pueblo of Santa Rosa v. 
Fall, 273 U. S. 315 (1927), rev'g. 12 F. 2d 332 (App. D. C. 1926) ; 55 
I. D. 14 (1934) ; Memo. Sol. I. D., March 11, 1935. 

m See Chapter 13, sec. 2. 
4.1s United States v. Boylan, 265 Fed. 165 (C. C. A. 2, 1920), affg. 

256 Fed. 468 (D. C. N. D. N. Y. 1919), app. dism. 257 U. S. 614 
(1921) ; Frankiin v. Lynch, 233 U. S. 269 (1914) (holding adopted 
white member of tribe subject to restraint on alienation). And see 
authorities cited in Chapter 9, sec. 2. 

4.19 United States v. Charles, 23 F. Supp. 346 (D. C. W. D. N. Y. 
1938). 

420 8 Wheat. 543 (1823). 
421 13 Fed. Cas. No. 7143 (C. C. ~- D. N. Y. 1825). And see 1 Dembi~. 

Land ~itles (189{5), ~· 4~~-
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lf this be the view which we are to take of the Indian 

right of occupancy, the claim of John Stedman consid
ered in the most favourable manner, could never have 
bee~?- any thing more than a mere right of possession, 
subJect to be reclaimed, and extinguished at the will of 
the Indians, and which has been done, as will be seen 
hereafter. But it may very well be questioned whether 
this claim is entitled even to so favourable a ~onsidera
tion. (P. 240.) 

* * * * * 
It has already been shown, that admitting a purchaser 

fro~ the Indians acquires t;heir right of occupancy, the 
Ind1ans may whenever they choose, resume it, and make 
a different disposition of the land, whlch in the present 
case has been done by the 3d article of a treaty between 
his Britannic majesty and the Seneca Nation of Indians, 
dated the 3d of April, 1764. * * * There can there
fore be no doubt, but that the Indian right to the land 
in question was ceded to the king by the treaty of 1764 · 
and all Stedman's right of occupancy must then hav~ 
ceased, and been extinguished ; and he stood upon his 
mere naked possession, without title, and without the 
right of possession. (P. 242.) 

In 188'2 the Attorney General in an opinion on the claim of 
William G. Langford, declared: 422 

The occupancy of the land by the American Board of 
Commissioners for Foreign Missions from 1836 to 1847 
was by the consent and allotment of the tribe; the occu
pancy by the United States since 1862 has been by a 
similar consent, manifested by the treaties of 1855 (12 
Stat., 957), and 1863 (14 Stat., 467). Chief Justice Mar
shall, in Johnson v. Mcirntosh (8 Wheaton, 543), speaking 
of a deed poll executed by the Illinois Indians, said 
(p. 593,): (Quoting the passage above set forth.) 

It is not suggested in the present case that any grant 
was made by the Nez Perces to the board, and it is fair 

422 17 Op. A. G. 306 (1882). See sec. 6, fn. 101, this chapter. 

to assume that the inducement for the allotment was the 
appreciation by the tribe of the benefits which the agents 
of the board had come there to confer on them. If the 
presence of the board became distasteful to them, I know 
of no law to prevent the annulment of the allotment and 
the resumption of the land. (P. 307.) 

The possibility suggested in these cases, that a tribe may give 
effect under its own laws and customs to grants that would be 
held invalid in -state or federal courts, assatnes that this is a 
subject not within the scope of the federal statutes and one on 
which the local law of the tribe is therefore conclusive. Author
ity for this view is available but not conclusive.423 

Speaking of a colonial statute similar to 25 U. S. C. 177,6U 
Chief Justice Shaw of Massachusetts, holding the statute inap
plicable where the land was within a settled community, 
declared : 425 

In the first place, we think it manifest, that this law 
was made for the personal relief and protection of the 
Indians, and is to be so limited in its operation. It is to 
be used as a shield, not as a sword. 

423 The law of real property is to be found in the law of the situs. 
The law of real property in the Cherokee country therefore is to 
be found in the constitution and laws of the Cherokee Nation. 

Delawa1"e Indians v. Oherokee Nation, 38 C. Cis. 234, 251 (1903). 

* * * that neither the establishment of town sites nor the 
purchase nor the occupancy by noncitizens of lots therein with
draws those lots or the town sites or their occupants from the 
jurisdiction of the government of the Creek Nation • • • 
(P. 953.) 

424 See fn. 403, supra. 
Buster v. Wright, 135 Fed. 947 (C. C. A. 8, 1905), app. dism. 203 U. S. 
599 (holding that deeded land is subject to tribal jurisdiction where tribe 
holds determinable fee). 

435 Clark v. Williams, 36 Mass. 499, 501 (1837). 

SECTION 19. TRIBAL LEASES 

The question whether leases of tribal lands executed by tribes 
are valid in the absence of statutory prohibition or invalid in 
the absence of positive statutory authorization can be answered 
only on the basis of an analysis of the entire course of federal 
legislation and litigation on the subject. 

The first explicit statutory limitation upon the power of a tribe 
to lease tribal land is found in section 12 of the Act of May 19, 
1796, m reading as follows : 

And be it further enacted, That no purchase, grant, 
lease, or other conveyance of lands, or of any title or claim 
thereto, from any Indian, or nation or tribe of Indians, 

4261 Stat. 469, 472. The background of the 1796 act is indicated by 
the two following quotations. The first is from a resolution proposed 
by the Indi:m Affairs Committeee o:t the House of Representatives, in 
1795 with ref~;rence to the rights of states and individuals to extinguish 
the right of possession and occupancy held by the Indians : 

That, it appears to your committee, that the Legislature of the 
State o:t Georgia, by an act of the 7th day of January last, have 
contracted and provided for an absolute conveyance of certain 
portions of lands held by the Creek, and other Indian tribes, 
within the limits claim<'d by that State, under the sanction of 
treaties made with the United States, amounting to three-fourths 
of the lands so held by said Indians. 

That your committe!' cannot but foresee great danger to the 
peace of the United States, in vesting interests in individu
als, the enJ'oyment of which is to depend on the extinguishment 
of the Indian titles. from the constant excitement which they 
produce, to embroil the Government with the neighboring Indians, 
in hope of their extinction or banishment. 

That rights, so dangerous to the general happiness, should. 
reside only in the bodiPR constituted for the guardianship of 
the general good of society, as being alone capable of comparing 
the various inter<'sts, alone disposed to promote a happy result 
to the community. 

That your committee are of opinion, that it is highly incumbent 
on the United States to secure to the neighborin~ Indians, the 
rights acquired by treaty. not only for obtaining their confidence 
in our Government, but, for preserving an inviolate respect in the 
citizens of the United States, to its constitutional acts. 

within the bounds of the United States, shall be of any 
validity, in law or equity, unless the same be made by 
treaty, or convention, entered into pursuant to the 
constitution: • * *. 

Your committee, therefore, submit the following resolutions: 
Resolved, That it be recommended to the President of the United 

States, to use all constitutional and legal means, to prevent the 
infraction of the treaties made with the Indian tribes by the 
citizens of the United States, with an assurance, that Congress 
will cooperate in such other acts, as will be proper for the same 
end. 

Resolved, That it be further recommended to the President of 
the United States, not to permit treaties for the extinguishment 
of the Indian title to any lands, to be holden at the instance of 
individuals or of States, where it shall appear that the property 
of such lands, when the Indian title shall be extinguished, will 
be in particular persons: And that, wherever treaties are held 
for the benefit of the United States, individuals claiming rights 
of pre-emption, shall be prevented from treating with Indians 
concerning the same; and that, generally, such private claims 
be postponed to those of the several States, whenever the same 
may be consistent with the welfare and defence of the United 
States. 

Resolved, That the President of the United States be author
ized, whenever claims under prior contracts may cease to exist to 
obtain a cession of the State of Georgia, of their claim to 'the 
whole or any part of the land within the present Indian bound
aries. and that ---------- dollars ought to be appropriated to 
enable him to effect the same. 

President Washington in the same year and shortly thereafter ad
dressed a communication to the United States Senate with reference 
to certain treaties requested by the State of Georgia: 

Gentlemen of the Senate: 
Just at the close of the last session of Congress, I received 

from one of the Senators and one of the Representatives of the 
State of Georgia, an application for a treaty to be held with the 
tribes or nations o:t Indians claiming the right of soil to certain 
lands lying beyond the present temporary boundary line of that 
State. and which were described in an act of the Legislature of 
Georgia, passed on the 28th of December last, which has already 
been laid before the Senate. This application, and the subsequent 
correspondence with the Governor of Georgia, are herewith trans
mitted. The subject being very important, I thought proper to 
postpone a decision upon that application. The views I have 
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This provision amplifies earlier provisions relating to the aliena- (b) other tribes authorized by special law or treaty to execute 
tion of Indian lands.427 leases of tribal land, and (c) various types of lease generally 

The foregoing provision was reenacted as section 12 of the Act authorized by act of Congress.4:u 

of March 3, 1799,428 and as section 12 of the Act of March 30, This statutory limitation of the power to lease tribal lands .. 
1802.429 The Act of March 30, 1802, was the first piece of perma- according to an opinion of the Attorney General, is not dependent 
nent legislation on the subject, the earlier statutes having been upon the nature of the tribal possessory right in the lan(l,435 nor 
limited in duration to a term of years. can the Interior Department by its approval, bestow validity upon 

The Act of June 30, 1834,430 which, as elsewhere noted,481 repre- a lease of tribal land declared invalid by the statute.486 

sented, in a measure, a codification of general Inaian legislation, The drastic character of the statute cited raises questions 
capied the language of the earlier acts, except that it omitted , upon which history may throw some light. Today we are likely 
from its scope any reference to leases by individual Indians.432 to think of a lease, particularly a lease of agricultural lands, 
This omission apparently took account of the beginnings of the as a short-term transaction. This is in part the result of wide
allotment system, and the encouragement, under that system, spread state legislation outlawing long-term agricultural leases. 
of leases by individual Indians to whom "reservations," later In 1796, however, leases having the practical effect of outright 
called "allotments," had been made. grants were common,437 and even as late as 1855 an agreement 

The provision denying legal validity to tribal leases not made was made by treaty between the Choctaw and Chickasaw tribes 
by treaty, contained in the Act of June 30, 1834, was embodied in and the United States whereby these tribes agreed to "lease tu 
Section 2116 of the Revised Statutes and in the United States the United States * * * for the permanent settlement of 
Code in section 177 of title 25. This enactment is law today, the "\Vichita and such other tribes or bands of Indians as the 
except for (a) incorporated tribes which have been given general Government may desire to locate therein." 438 

power to lease tribal lands, pursuant to the Act of June 18, 193~ 431 Under these circumstances a statute denying validity to Indian 

since taken of the matter, with the information received, of a 
more pacific disposition on the part of the Creeks, have induced 
me, now, to accede to tl.Je request. bu t with this explicit declara
tion: Thnt neither my assent, nor the treaty which may be 
made, shall be considered as affecting any question which may 
arise, upon the supplementary act, passed by the Legislature of the 
State of Georgia, on the 7th of January last, upon which inquiries 
have hePn instituted, in pursuance of a resolution of the Senate 
and House of Representatives; and that any cession or relinquish
ment of the Indian claims, shall be made in the general terms of 
the treaty of New York. which are contemplated as the form proper 
to be generally used on such occasions ; and on the condition 
that one half of the expense of· the supplies of provisions for the 
Indians assembled at the treaty be borne by the State of 
Georgia. 

Having concluded to hold the treaty t:equested by that State. I 
was willing to embrace the opportunity it would present, of 
inquiring into tlw causes of the dissatisfaction of the Creeks, 
which has been mnnifestrd since the treaty of New York, by their 
numerom; and distressing depredations on our Southwestern 
fronti f'l"S. '.rheir deprPdations on the Cumberland have been so 
frequent, and so pecnliaJ'ly destructive. as to lead me to think 
they must originate in som0 claim to the lands upon that river. 
But. wha tcver m<lY have been the cause. it is important to trace 
it to its source : for. independent of the destt·uction of lives and 
property. it occasions a very serious annual expense to the 
rnited ~Hates . The commissionprs for holding the proposed 
treaty will, therefore, be instructed to inquire into the causes of 
the hostilities to which I have referred, a.nd to enter into such 
reasonable stipulations as will remove them, and give permanent 
peace to those part!'l of the United States. 

I now nominate Benjamin Hnwkins. of North Carolina George 
Clymer, of Pennsylvania, and Andrew Pickens, of South Caro
lina, to he commissioners to bold a treaty with the Creek nation 
of Indians. for the purposes hereinbefore expressed. 

(American State Papers, vol. 7 (Indian Affairs, class 2, vol. 1) pp. 558 
560.) ' ' 

And see American State rapers, vol. 7 (Indian Affairs, class 2, vo1. 1). 
pp. 16G. 5 5. 626, 655: 663, 665 ; vol. 2. p. 323. The Memi)randum of the 
Justice Department, dated May 13, 1935 (5 I-'. D. Mf'mo. 248), from 
which th . foregoing citations are taken, comments : 

The procedure as above outlined was followed consistently by 
tloe Fedrral GovPrnment until Congress assumed full control over 
the Indians in 1871. (P. 253.) 

It should he notrd that all trraties made pursuant to Section 
12 of the Act of March 30, 1802, show on their face the attend
ance of a UnitPd States Commissioner appointed under the au
thoritv of the United States to hold such treaty (See Appendix 
pp. 39- 44). This particular form was approved by President 
WashinSI't on. (See his letter to the Senate at pp. 1G-17 hereof). 
(P. 258.) 

421 See sec. 4. Act of July 22, 1790, 1 Stat. 137, 1.:s8, reenacted as R!'C. F 
of the Act of March 1, 1793, 1 Stat. 329, 330. A similar provision under 
the Articles (\f. Confederation is noted in 18 Op. A. G. 235 at p. 236, 
(1885). 

428 1 Stat. 743, 746. 
m 2 Stat. 139, 143. 
m 4 Stat. 729. 
m See Chapter 4, sec. 6. 
'3~ Sec. 12: 

That no purchase, grant, lease, or other conveyance of lands, 
or of any title or claim thPreto, from any Indian nation or tribe of 
Indians, sl•all be of any validit;v in law or equity, unless the same 
be made by treaty or convention entered into pursuant to the 
constitution. "' • * 

' 83 Sec. 17, 48 Stat. 984. 986, 25 U. S. C. 467. 

grants not made pm·suant to treaty would be ineffective unless 
leasing were brought within its scope. We have already noted 
ihe insistence of the Feueral Government that all grants of In
dian land should be made by treaty, tl1is being considered neces
sary to prevent frauds on non-Indian vendees as well as on 
Indian vendors. So long as it was possible to grant or lease 
tribal land by treaty,439 the statute which declared this to be 

434 See pp. 327-332 infra. 
m This statutory provision is very general and comprehensive. rts 

operation does not d~pend upon the nature or extent of the 
title to the land which the tribe or nation may hold. Whether 
such title be a fee simple, or a right of occupancy merely, is not 
material; in either case the statute applies. It Is not therefore 
deemed necessary or important, in connection with the subject un
der consideration, to inquire into the particulat· right or title to the 
above-mentioned resenations hPld by the Indian tribes or nations 
respectively which claim them. Whatever the right or title may be, 
each of these tribes or nations is precluded, by the force and effect 
of the statute, from either alienatin~ or leasing any part of its 
reservation, or imparting any interest or claim in or to the same, 
without the consent of the Government of the United States. A 
lease of the land for grazing purposes is as clearly within the 
statute as a lease for any other or for general purposes, and the 
duration of the term is immaterial. One who enters with cattle 
or other livestock upon an Indian resPrvation under a lease of 
that description, made in violation of the statute, is an intruder, 
and may be removed therefrom as such, notwithstanding his entry 
is with cons<'nt of the tribe. Such consent may exempt him from 
the penalty imposed by section 2117, Revised Statutes, for taking 
his stock there, bnt it cannot validate the lease or confer upon him 
any legal right whatsof'ver to remain upon the land; and to this 
extent and no further waR the decision of Judge Brewer in 
United State& v. Hunte-r, 21 Fed. Rep., 615. 

But the present inquiry in substance is, (1) whether the Depart
ment of the Interior can authorize these Indians to make leases 
of th<'ir landc; for grnzin(l: pm·pcsrf;. or wheth<'r the approval of 
such leases b:v the Pr!'sident or the Secretary of the Interior 
would make them lawful and valid; (2) whether the President or 
the Department of the Interior has authority to lease for such 
purposes any part of an Indian Reservation. 

I submit thnt the power of the Department to authorize such 
leases to be made, or thnt of the President or Secretary to approve 
or to make the sam<', if it exists at all, must rest upon some law, 
and therefOl'e he derived from either a treaty or a statutory 
provision. • "' * 

In my opinion, therefore, each of the questions proposed in your 
letter should be answered in the negative, and I so answer them. 
(18 Op. A. G. 235. 237-238 (1885). 

.&ae Ibid. 
437 See Goodell v. Jackson, 20 Johns, 693, 728 (N. Y. 1823). 
438 .Art. IX of the Treaty of June 22, 1855, 11 Stat. 611, 613, carried 

iuto effect in Acts of June 19, 1860, 12 Stat. 44, 56 and March 2, 1861, 
12 Stat. 221, 236. For an analysis of this lease see United States v. 
Choctaw etc., Nations, 179 U. S. 494, 510 (1900) ; Chickasaw Nation v. 
Urllited Sta.tes, 75 C. Cls. 426 (1932), cert. den. 287 U. S. 643. 

439 Leasing 'provisions are to be found in some of the earlier treaties : 
Art. IV of the Treaty of October 19, 1818, with the Chickasaws, 7 Stat. 
192, provided for a lease of tribal salt springs by trustees for the benefit 
of the tribe, with a limit of $1 per bushel upon the selling price of the 
salt mined by the lessee. Such lease needed no approval by federal 
authorities. The Treaty of February 27, 1819, with the Cherokees, 
7 Stat. 195, provided for a lease or license of a roadway, adjacent land 
and a ferry site. 
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the exclusive method of making grants or leases apparently found in section 3 of the Act of February 28, 1891,~s which in its 
worked no hardship. present code 454 form reads as follows: 

A new situation, however, was created with the passage of 
the Act of March 3, 1871,440 prohibiting the execution of treaties 
·with Indian tribes. The passage of this act blocked the only 
vali(lmethod of leasing land which existing legislation permitted. 

There is some evidence, in the statutes and decided cases, 
that invalid leases were made by various tribes before and after 
1871 and that these leases, although denied legal validity, served 
the purposes of lessors and lessees.441 

The first statutory breach in the general ban against tribal 
leasing appeared in a special act relating to the Seneca Indians, 
ratifying past invalid leases and authorizing new leases to be 
made by the authorities- of the Seneca Nation in accordance 
witn the laws and customs of that nation.44."2 

Since February 19, 1875, the date of the Seneca leasing act, 
Yarious other special acts have provided for leases of tribal 
land of the Fort Peck,m Blackfeet,~ Fort Belknap,446 Kaw,"8 

Crow,447 Shoshone,418 Spolmne,449 and Osage ~50 reservations, the 
Five Civilized Tribes,451 and Pueblos.452 

'.rhe first general statutory authorization of tribal leasing is 

4-lo 16 Stat. 544, 566, R. S. § 20'ro, 25 U. S. C. 71. 
441 '.rhe existence of such invalid leases is discussed in the Rept. H. 

Comm. Ind. Aff., No. 478, 43d Cong., 1st sess., dated April 20, 1874, relat
ing to the Seneca Indians of New York. In accordance with this report 
there was subsequently enacted the Act of February 19, 1875, 18 Stat. 
330 ratifying earlier invalid leases. See also Quigley v. Stephens, 3 Ind. 
'.r. 265 (1900), aff'd 126 Fed. 148 (C. C. A. 8, 1903), in which leasing 
practices within the Indian Territory are discussed. In the case of 
United States v. Rogers, 23 Fed. 658 (D. c. W. D. Ark . . 1885), in 
reaching the holding that certain lands wert> "occupied" by the Cherokee 
Nation, for purposes of criminal jurisdiction, the court described such 
"occupancy" in these terms : 

'l.'he evidence in this case shows that the Cherokee Nation bas 
coustantly, and all the time since it obtained the outlet, claimed 
it, and exercised acts of ownership and control over it. The 
nation has collected at different times a grazier's tax from white 
men who were grazing tt,eir. stock on it. Individual Indians have 
gone on it and fenced up large tracts of land on the outlet. Dif
ferent individual Indians have goue out and lived on it, and now 
live on it. That since the tpassage of this law of January 6, 1883, 
the Cher,lkee Nation has leased 1o citizens of the United States 
for grazing purposes 6,000,000 acres of this outlet. That under 
tile ptovisionR of the sixteenth article of the treaty of 1866 with 

· thl:' United St.ates, it has sold tracts of land on this outlet for 
reservations to the Pawnees, Poncas, Nez Ferces, Otoes, and 
l\fissouras. The very country where this alleged ofl'ense was 
committ<'<l, was, at the time of its commist;ion, leased to the 
catth'm<'n as a part of the 6,000,000-acre lease. That the Chero
kre Nation never has abandoned any part of the outlet except 
what it has sold. It claims the title and possession of the outlet 
and of that pat·t of it where this alleged offense is shown to have 
been committed. ThP United States, the grantor, has admitted 
i1s title to it. (P. 665.) 

«2 See preceding fn. 441. The Act of February 19, 1875, was ampli
fied by the Act of September 30, 1890, 26 Stat. 558, and extended to 
cover additional particular cases by the Act of February 27, 1901, 31 
Stat. 816; the .Act of May 29, 1908, sec. 4, 35 Stat. 444, 445, and the 
Act of February 21, 1911, 36 Stat. 927. See also the Act of February 
28, 1901, 31 Stat. 819, requiring payment of rentals to the United States 
agent for transmittal to tribal offi.cers, in part, and in part to the 
heads -<>f families of the Seneca Nation. 

«:~Act of September 20, 1922, 42 Stat. 857; 25 U. S. C. 400 (mining 
leases on Fort Peele and Blackfeet Reservations). 
~·I Ibid. 
445 Act of March 3, 1921, 41 Stat. 1355 (tribal leases of minerals and 

water power on Fort Belknap Reservation). . 
~o Act of pril 28, 1924, 43 Stat. 111; 25 U. S. C. 401 (mining leases 

ou Kaw RC'!-iervation). 
Act of February 28, 1891, 26 Stat. 794 (tribal permits, approved by 

tribal council). 
~7 Act of June 4, 1920, 41 Stat. 751 (mining leases on Crow Reserva

tion, approved by tribal council). 
us Act of August. 21, 1916, 39 Stat. 519 (20-year oil and gas leases 

on Shoshone Reservation, Wyo.). 
. m Act of May 18, 1916, 39 Stat. 155 (25-year mining leases on Spokane 

Reservation). 
450 Act of June 28, 1906. 34 Stat. 539 (tribal leases of oil, gas, and 

utiuerals on O.:age Reservation). Act of March 3, 1921, 41 Stat. 1249; 
Act of March 2. 1!>29. 45 Stat. 1478. See Chapter 23. 

'<;lAct of August 7, 1882, 22· Stat. 349 (tribal leases of salt deposits 
in Cherokee Nation). Act of October 1, 1890, 26 Stat. 640 (giving the 

* '~ * Where lands are occupied by Indians who have 
bought and paid for the. same, and which lands are not 
needed for farming or agricultural purposes, and are not 
desired for individual allotments, the same may be leased 
by authority of the council speaking for such Indians, for 
a period not to exceed five years for grazing, or ten years 
for mining purposes in such quantities and upon such 
terms and conditions as the agent in charge of such 
reservation may recommend, subject to the approval of 
the Secretary of the Interior. 

The Act of August 15, 1894 extended the foregoing authority as 
follows : 4"

5 

* * * the · surplus lands of any tribe may be leased 
for farming purposes by the council of such tribe under 
the same rules and regulations and for the same term of 
years as is . now allowed in the case of leases for grazing 
purposes. 

The foregoing two statutes are, at the present time, the sole 
statutes of general application 456 under which tribal lands may 
be leased for grazing or farming purposes,- except insofar as 
such lal\dS are capable of irrigation, in which event the Act of 
July 3, 1926,457 applies. This act extends the permissible leasing 
period for irrigable lands to 10 years, declaring : 458 

The unallotted irrigable lands on any Indian reserva
tion may be leased for farming purposes for not to exceed 
ten years with the consent of the tribal council, business 
committee, or other authorized body representative of the 
Indians, under such rules and r~gulations as the Secretary 
of the Interior may prescribe. 

Insofar as the Act of 1891 authorized mining leases on lands 
"occupied by Indians who have bought and paid fo.r the same," 
it has been extended and amplified by four later statutes.'59 

(1) Section 26 of the Act of June 30, 1919,'00 later amended 
hy the Act of March 3, 1921,461 and the Act of December 16, 192c;~ 
authorized the Secretary of the Interior to lease tribal lands 
within the States of Arizona, California, Idaho. Montana, Ne
Yada, New Mexico, Oregon, Washington, and Wyoming, for the 
purpose of mining for deposits of gold, silYer, copper, and other 
Yaluable metalliferous minerals. The 1919 act, as was cha rac
teristic of acts relating to tribal property enacted at that time, 
made no provision for Indian consent to such leases. Leases 
made under this statute might be "for a period of twenty years 
with the preferential right in the lessee to renew the same for 
successive periods of ten years upon such reasonable terms and 
conditions as may be prescribed by the Secretary of the Interior, 

assent of the United States to coal lt>ases on lands of the Choctaw 
Nation). The Act of June 28, 18!>8, 30 Stat. 495 terminates the mak
ing of tribal leases in the Indian Territory (sec. 23), grants power to 
the Secretary of the Interior to lease tribal minerals (sec. 13), providt'S 
for the deposit of rentals in the United States Treasury for the benefit 
of the tribe (sec. 16), and protects lessees under prior leases executed by 
individual occupants of tribal land (sec. 23). For other acts, see 
Chapter 23. 

4:;~ Sec. 17 of the Pueblo Lands Act of June 7, 1924, 43 Stat. 636, pro
vides that no lease made by any pueblo "shall be of any validity in law 
or in equity unless the same be first approved by the Secretary of tht> 
Interior." 

458 26 Stat. 795. 
t64 25 u. s. c. 397 . . 
~5 Act of August 15, 1894, sec. 1, 28 Stat. 305, 25 U. S. C., 402. 
45a For special statutes, see footnotes 442-452, supra. 
4 57 44 Stat. 394, U. S. C. A. 402a. 
458 The leasing powers of incorporated tribes are discussed infra. For 

general grazing regulations see 25 C. F. R. 71.1-71.26. For regulations 
regarding grazing on the Navajo and Hopi Reservations, see 25 C. F. R. 
72.1-72.13. 

450 For regulations relating to leasing of tribal lands for mining, see 
25 C. F. R. 186.1-186.30. 

400 41 Stat. 3, 31. 
.fAll Sec. 1, 41 Stat. 1225, 1231. 
.f.62 44 Stat. 922, 25 U. S. C. 399. 
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unless otherwise provided by law at the time of the expiration Section 1 of the Act of May 11, 1938,400 lays down a comprehen-
of such periods." sive law covering mineral leases on unallotted land, in the 

The 1919 act in effect extended to Indian reservations in the following terms: 
named states the procedure of exploration and discovery then in 
force on the public domain. 

(2) A second extension of the law authorizing mineral leases 
on tribal land was brought about by the Act of May 29, 1924,{63 
which provided that unallotted land on Indian reservations, other 
than lands of the Five Civilized Tribes and the Osage Reserva
tion, subject to lease for mining purposes under the 1891 act, 
might be "leased at public auction by the Secretary of the 
Interior, with the consent of the council speaking for such 
Indians, for oil and gas mining purposes for a period of not to 
exceed ten years, and as much longer as oil or gas shall be found 
in paying quantities * * *" 

(3) Secretarial authority to make mineral leases on tribal 
land was extended by the Act of April 17, 1926,464 to cover lands 
"on any Indian reservation reserved for Indian agency or school 
purposes, in accordance with existing law applicable to other 
lands in such reservation." A royalty of at least one-eighth was 
to be reserved in all such leases, and the proceeds we!e to be 
deposited to the credit of the Indian tribe. 

( 4) The next statute on the subject of mineral leases was the 
Act of March 3, 1927,405 which related to Executive order reserva
tions, not covered by the 18'91 act, and made special provision for 
oil and gas leases, in the following terms : 4£6 

Unallotted lands within the limits of any reservation 
or withdrawal created by Executive order for Indian pur
poses or for the use or occupancy of any Indians or tribe 
may be leased for oil and gas mining purposes in accord
ance with the provisions contained in section 398 of this 
title.ta7 

The foregoing statutes left the law governing mineral leases 
on tribal land in a patch-work state. This condition was reme
died on May 11, 1938, by the enactment of comprehensive legisla
tion governing the leasing of tribal lands for mining purposes. 
This legislation was advocated by the Secretary of the Interior in 
a letter to the Speaker of the House of Representatives dated 
June 17, 1937. As this letter was presented by the House Com
mittee on In(lian Affairs recommending the proposed legislation 
as the basis of its recommendation, it throws considerable light 
on the problems intended to be met by the above act.468 

463 43 Stat. 244, 25 U. S. C. 398. 
464 44 Stat. 300, 25 U. S. C. 400a. 
""5 44 Stat. 1347, 25 U. S. C. 398a. 
486 25 U. S. C. 398a. 
487 Other sections of this act relate to disposition of rentals (sec. 2, 

25 U. S. C. 398b), taxes (sec. 3, 25 U. S. C. 398c) , changes in reserva
tion boundaries (sec. 4, 25 U. S. C. 398d), and prospecting permits 
(sec. 5, 25 U. S. C. 398e). 

468 DEPARTMENT OF THE INTERIOR, 
Washington, June 11, 1931. 

T:UE SPEAKER OF THE HOUSE OF REPRESENTATIVES. 
My DEAR MR. SPEAKER : I transmit herewith a proposed bill 

to govern the leasing of Indian lands for mining purposes. 
Under section 26 of the Act of June 30, 1919 ( 41 Stat. 31), 

as amended, leases for minerals other than oil and gas may be 
made on any reservation in the States of Arizona, California, 
Idaho, Montana, Nevada, New Mexico, Oregon, Washington, or 
Wyoming. Under the provisions of section 3 of the Act of Feb
ruary 28. 1891 (26 Stat. 785), as amended May 29, 1924 (43 
Stat. 244) , leases for oil, gas and other minerals may be made 
with the consent of the tribal council on treaty reservations 
in all States. Section 16 of the Indian Reorganization Act, 
approved June 18. 1934 ( 48 Stat. 984), provides that organized 
Indian tribes shall have the power to prevent the leasing of 
tribal lands. Under section 17 of that act Indian tribes to 
which charters of incorporation issue are empowered. to lease 
their lands for periods of not more than ten years. There is 
at present no law under which Executive order lands may be 
leased for mining, outside of the States mentioned in the act 
of June 30, 1919, except for oil and gas mining purposes, unless 
the tribes are hereaftel· qualified under sections 16 and 17 of 
the Indian Reorganization Act. One of the purposes of the 
legislation now proposed, therefore, is to obtain uniformity so 
far as practicable of the law relating to the leasing of tribal 

· lands for mining purposes. 
The Act of June 30, 1919 requires the formal opening of 

lands for prospecting, location, and lease, by the Secretary of 

Hereafter unallotted lands within any Indian reserva
tion or lands owned by any tribe, group, or band of In-

-,------
the Interior, before an application for a lease for minerals other 
than oil and gas can be considered. It also requires that a 
person desiring to lease shall locate the mining claims as under 
the United States mining laws, file formal location notice; and 
under the regulations he must have the lands surveyed if they 
have not already been surveyed, all in accordance with the mining 
laws applicable to the public doinain. This frequently results in 
long delay and is often quite an expense to an applicant for a 

. lease. Frequently we have requests for leases for the purpose 
of removing sand and gravel for road grading purposes, or for 
the quarrying of stone, either for building or grading purposes 
in connection with. which there would be little or no under
surface workings. In such cases, a_pplicants for leases are re
quired to go through all th(! formality and expense necessary to 
acquiring actual mining leases. Sometimes the time and expense 
of making the locations and of having the land surveyed are 
more than they care to undertake although the material desired 
may be very conveniently located and could be profitably utilized; 
and consequently the opportunity to lease the land is lost and 
the revenue, while perhaps not a great deal in, a particular 
instance would amount to considerable in such cases through 
the entire Indian Service. 

Section 26 of the Act of June 30, 1919, supm, as amended 
by the Acts of March 3, 1921 ( 41 Stat. 1231) and December 16, 
1926 ( 44 Stat. 922-923), places unallotted Indian lands within 
the States mentioned therein upon the same basis for prospect
ing and leasing for metalliferous minerals as lands of the public 
domain, after such Indian reservation lands have been declared 
opened by the Secretary of the Interior. It has been held that 
the Secretary of the Interior has no discretion under the said 
section in the matter of granting a lease to an applicant who 
has properly located his claim and complied with the laws and 
regulations of the Department thereunder; and in several in
stances it has been necessary to grant the lease notwithstanding 
the fact that the Indians of the reservation were opposed to 
leasing the lands. In other words, under that law, neither this 
Department nor the Indian Tribal Council is in a position to 
prevent the acquisition of a lease after the lands have been 
declared open to prospecting and lease, and the Indians at no 
time have any voice in the granting of such leases. -

It is not believed that the present law is adequate to give 
the Indians the greatest return from their property. As stated, 
present law provides for locating and taking mineral leases in 
the same manner as mining locations are made on the public 
lands of the United States; but there are disadvantages in 
following this procedure on Indian lands that are not present 
in applying for a claim on the public domain. For instance, on 
the public domain the discover-er of a mineral deposit gets extra
lateral rights and can follow the ore beyond the side lines 
indefinitely, while on the Indian lands under the Act of June 
30. 1919, he is limited to the confines of the survey markers 
not to exceed 600 feet by 1,500 feet in any one claim. The draft 
of the bill herewith would permit the obtaining of sufficient 
acreage to remove the necessity for extralateral rights with all 
its attending controversies. 

The most urgent change is in the interest of leasing deposits 
of building ~tone, sand, gravel and metalliferous minerals. For 
instance, the well-known iron deposit on the Fort Apache Indian 
Reservation, outcropping along the ca~yon wall for a distance of 
about 2 miles and 20 feet thick, with an estimated ore reserve 
of over 15 million tons, now must be "discovered" and located 
and monumented and then an application made for a lease. 
Under the present law only the outcrop along the canyon wall 
can be taken up under the lease as there are no outcrops of iron 
ore back from the face of the clifl'. This deposit, it is believed, 
could be leased to better advantage at public auction and in 
definite areas rather than to anyone who erects a few monu
ments along the outcrop and applies for a preference right to 
a lease, through tying up the land with a long strip 600 feet 
wide. This deposit of iron ore is about 30 miles. from a rail
road, and anyone interested and considering building a railroad 
and developing the property would want a reserve greater than 
600 feet back from the edge of the cliff. This deposit should 
appropriately be laid out in blocks extending at least 1 mile 
back from the outcrop. 

Coal deposits on the several reservations are not adaptable 
to the discovery and location feature of the present act which 
has very limited application. The presence of coal is usually 
known by geological association, and leases may be made with 
reasonabie assurance before any coal is actually exposed on the 
land. Deposits of marl along the west side of Pyramid Lake, 
Nevada, can be seen for a distance of many miles yet they must 
be "discovered" and "located" in accordance with the provisions of 
law relating to placer mining claims and leased to the person 
who erects monuments thereon. Deposits of sand, gravel and 
building stone are now similarly leased, even though the deposits 
are well known and could be leased with greater advantage to 
the Indians in definite areas. 

The attached draft of bill. it is believed, would be a more 
satisfactory law for the leasing of Indian lands for general 
mining purposes. It will bring all mineral·leasing matters in 
harmony with the Indian Reorganization Act, and I recommend 
that it be enacted. 

The Acting Director of the Bureau of the Budget has advised 
that there is no objection to the presentation of this report to 
the Congress. 

Sincerely yours, 

4G9 52 Stat. 347, 2CS U. S. C. 3968.. 

CHARLES WEST, 
Acting Secretary of the Interior. 
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dians under Federal jurisdiction, except those herein
after specifically excepted from the provisions of this 
Act, may, with the approval of the Secretary of the In
terior, be leased for mining purposes, by authority of the 
tribal council or other authorized spokesmen for such 
Indians, for terms not to exceed ten years and as long 
thereafter as minerals are produced in paying quantities. 

Section 2 of the act (25 U. S. C. 396b) provides for public auc~ 
tion of oil and gas leases and safeguarlls the right of tribes 
organized and incorporated under sections 16 and 17 of the Act 
of June 18, 1934,470 "to lease lands for mining purposes as therein 
provided and in accorllance with the provisions of any constitu
tion and charter adopted by any Indian tribe pursuant to the 
Act of June 18, 1934." Section 3 of the act (25 U. S. C. 396c) 
specifies the type of bond to be furpished by lessees. Section 4 
of the act (25 U. S. C. 396d) authorizes the Secretary of the 
Interior to promulgate regulations for the enforcement of the 
act. Section 5 (25 U. S. C. 396e) authorizes the Secretary of the 
Interior to delegate to suborllinate officials power to approve 
leases. Section 6 of the act (25 U. S. C. 396f) provides that 
the act shall not apply to the "Papago Indian Reser;ation in 
Arizona, the Crow Reservation in Montana, the ceded lands of 
the Shoshone Reservation in Wyoming, the Osage Reservation 
in Oklahoma, nor to the coal and asphalt lands of the Choctaw 
and Chickasaw TribeR in Oklahoma." m1 

The 1891, 1894, and 1938 acts cover mining leases on all reserva
tions and also grazing "72 and farming leases on lands "bought 
and paid for" by Indians. There is no comprehensive legislation 
autho-rizing agricultural and grazing leases on lands which the 
Indians never "bought and paid for," e. g., lands held by aborig
inal occupancy recognized by treaty. There is no general statute 
authorizing timber leases, but timber sales, which serve the pur
pose of leases, are made pursuant to section 7 of the Act of June 
25, 1910.473 Neither is there any general legislation authorizing 
leases for purposes other than farming, grazing, and mining.474 

This does not mean, af course, that tribal lands have not been 
utilized by third parties, under permits or under invalid tribal 
leases, for many other purposes, such as trading posts, power 
sites, summer cottages, and ordina.ry commercial development. 
The character of such use will be further considered in connec
tion with the problem of invalid leases and the problem of tribal 

41o 48 Stat. 98i, 986. 
471 Special statutes govern the exem·pted reservations. See fns. 463, 

464, 466, supra. On Osage and Choctaw-Chickasaw lands, see Chatpter 
23. The Papago Reservation in Arizona was created by Executive 
oi·der on February 1, 1917. The ordet· provided that the mineral lands 
within the reservation should be open for exploration, location, and 
patent under the general mining laws of the United States. The sub
sequent acts of Congress enlarging and extending the boundaries of the 
Papago Reservation have provided that the lands added thereto should 
be subject to the proviso of the Executive order conce-rning mineral 
entries. Act of February 21, 1931, 46 Stat. 1202; Act of July 28, 1937, 
50 Stat. 536; see also Op. Sol. I. D., M.28183, October 16, 1935. Since 
mineral lands of the Papago Reservation are subject to disposition as 
part of the public domain, the tribe cannot lease them. 

472 For grazing regulations see 25 C. F. R. 71.1-72.13. For leasing of 
Indian lands for farming, grazing and business purposes, see 25 C. F. R. 
171.1-171.36. 

m "The mature living and drad and down timber on unallotted lands 
of any Indian reservation may be sold under regulations to be pre
scribed by the Secretary of the Interior, and the proceeds from such sales 
shall be used for the benefit of the Indians of the reservation in such 
manner as he may direct: Provided, That this section shall not apply to 
the States of Minnesota and Wisconsin." (25 U. S. C. 407, 36 Stat. 
857.) Cf. Act of February 16, 1889, 25 Stat. 673, 25 U. S. C. 196, 
discussed in sec. 15, supra; and see Act of March 4, 1913, 37 Stat. 1015, 
16 U. S. C. 615 (authorizing sale of burnt timber on "public domain" 
and specifying that the proceeds from the sale of burnt timber on lands 
appropriated to an Indian tribe shall be transferred to the fund of such 
tribe. On the power of the Secretary to modify timber contracts, see 
Chapter 5. 

'7' But see 25 C. F. R. 171.1, 171.12. 
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licenses o-r permits. For the present it is enough to point to the 
large gaps in the existing law governing tribal leases, gaps which, 
it may be hoped, Congress will soon cover. 

For those Indian tribes within the scope of the Act of June 18, 
1934, these gaps are largely covered by section 17 of that act, 
which provides that the Secretary of the Interior may issue a 
charter of incorporatio-n to any tribe applying therefor, which 
charter may convey comprehensive power to manage and dispose 
of tribal property subject to the proviso that tribal land within 
the limits of the reservation may not be leased for periods ex
ceeding 10 years. Such charter provisions may o-r may not 
provide for departmental approval of tribal leases. Most char
ters provide for a trial period during which all tribal leases are 
subject to departmental approval, to be followed by free tribal 
leasing within the limits prescribed by the act and the particular 
charter:m; 

475 The Corporate Charter of the Minnesota Chippewa Tribe, issued by 
the Secretary of the Interior on September 17, 1937, and ratified by vote 
of the tribe (1,480 for and 610 against) ·on November 13, 1937, contains 
the following provisions on the leasing of tribal lands and the termination 
of departmental supervisory powers over such leases : 

5. The Tribe, subject to any restrictions contained in the 
Constitution and laws of the United States, or in the Constitution 
and By-Laws of the said tribe. shall have the following corporate 
powers, in addition to all powers already conferred or guaranteed 
by the Tribal Constitution and By-Laws : 

• • • (b) To purchase, take by gift, bequest, or otherwise, 
own, hold, manage, operate, and dispose of property of every 
description, real and personal, subject to the following 
limitations : . 

• • • (3) No leases, permits (which terms shall not in
clude land assignments to members of the Tribe) or timber 
sale contracts covering any land or interests in land now or 
hereafter held by the Tribe within the boundaries of any 
reservation of the Minnesota Chippewa Tribe shall be made 
by the Tribe for a longer term than ten years. and all such 
leases and permits, except to members of the Tribe, and all 
such contracts must be approved by the Secretary of the 
Interior or by his duly authorized representative; • • • 

6. Upon the request of the Tribal Executive Committee for the 
termination of any supervisory power reserved to the Secretary of 
the Interior under sections 5 (b) 3, 5 (c), 5 (d), 5 (f), 5 (g), 5 (h), 
and section 8 of this Charter, the Secretary of the Interior, if 
he shall approve such request, shall thereupon submit the question 
of such termination to the tribe for referendum. The tet·mination 
shall be ell'ectlve upon ratification by a majority vote at an election 
in which at least thirty per cent of the adult members of the Tribe 
residing on the reservations of the Minnesota Chippewa 'l'ribe 
shall vote. If at any time after ten years from the effective date 
of this Charter, such request shall be made and the Secretary shall 
disapprove it or fail to approve or disapprove it within ninety 
days after its receipt, the question of the termination of any such 
power may then be submitted by the Secretary of the Interior or 
by the Tribal Executive Committee to popular referendum of the 
adult members of the Tribe actually living within the reserva
tions of the Minnesota Chippewa Tribe and if the termination is 
approved by two-thirds of the eligible voters, shall be effective. 

A similar provision, without the 10-year minimum for continued super
vision, is found in the Corporate Charter of the Fort Belknap Indian 
Community, issued by the Secretary of the Interior on July 29, 1937, and 
ratified by the Indian community on August 25, 1937. 

An alternative form of charter, under which supervision terminates 
automatically, after a specified period, has been issued to a number of 
Oklahoma tribes, under the Act of June 26, 1936 (49 Stat. 1967; U. S. 
Code, title 25, sec. 503). A typical charter, that of the Kickapoo Tribe, 
issued by the Secretary of the Interior on December 11, 1937, and ratified 
by vote of the tribe on January 18, 1938, contains the following 
provisions : 

3. The Kickapoo Tribe of Oklahoma, subject to any restrictions 
contained in the Constitution and laws of the United States or in 
the Constitution and By-Laws of the Tribe, and subject to the 
limitations of ~ections 4 and 5 of this Cbarter, shall have the 
following corporate powers as provided by Section 3 of the Okla
homa Indian Welfare Act of June 26, 1936. 

• • • • • 
(q) To purchase, take by gift, brquest or otherwise, own, 

bold, manage, operate, and dispose of property of every 
description, real or personal. 

• • • • • 
4. The foregoing corporate powers shall be subject to the fol

lowing limitations: 
• • • • • 

(b) No tribal land or interest in land s~all be leas~d for 
a longer period than ten years, except that 011, gas, or mmeral 
leases may be made for longer periods when authorized by 
law. 

• • • • • 
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Tribal constitutions adopted pursuant to section 16 of the act 
must be distinguished from charters issued pursuant to section 
17. The former determine, primarily, the manner in which the 
tribe shall exercise powers based upon existing law, and leasing 
provisions in tribal constitutions are therefore to be read in the 
light of existing law; tribal charters, on the other hand, involve 
new grants of power, and leasing provisions are therefore not 
limited by prior law.476 

Where a tribe has the power to execute a corporate lease, 
there are administrative determinations to the effect that 
ministerial details in the execution of such power may be dele
gated by the corporate authorities to a federal employee but that 
general responsibility for the e.-ecution of such leases and for 
fixing the terms thereof cannot be transferred to such an 
employee.477 

Under the foregoing statutes it will be seen that the character 
of tribal ownership is, generally speaking, irrelevant to the 
question of whether the tribe may lease tribal lands. An excep
tion to this general rule must be made respecting the Act of 
February 28, 1891,478 which is limited to lands "bought and paid 
for" by the Indians,479 and note should be tnken of the early view, 
now superseded,480 that Pueblo leases are not subject to depart
mental control.4

8l. 

Within the limits fixed by acts of Congress and regulations 
issued pursuant thereto, the tribe may specify the terms upon 
which it will lease land. Thus where improvements for Indian 
rehabilitation are placed upon tribal land under the Emergency 
Appropriation Act of April 8, 1935,482 the tribe may rent snell 
improved lands to needy members and provide that rentals shalJ 
be impressed with a trust for a particular pnrpose.4s:: 

Congressional power over the leasing of tribal lands includes 
the power of controlling the receipts therefrom. It has been held 
that the tribal interest in rentals is subject to the same measure 
of plenary congressional control as is the tribal interest in land 
itself, so that a statute conveying the tribal interest in minerals 
to allottees raises no serious question of constitutionality and 
no reasonable basis for a suit by the tribe against the mineral 
lesseeS.484 Conversely, where minerals are reserved to a tribe 

5. Until ten years from the datP of ratification of this Charter 
or suc.h other date as may be fixr~ pursuant to Section 6, the 
followm~ corpornte acts or transactJonR shall be valid only after 
approval by the Secretary of the Interior or his duly authorized 
representative: 

* * * * * (d) Any lease, grn.zing- permit, or other contract affectin"' 
tribal land, tribal minerals, or other tribal interests in land~ 

* * * * * 6. At any time within ten years after the ratification of this 
Char~er, any power of revh•w established by Section 5 may be 
termmnted by the Secretary of the Interior with the consent of 
the Kic~apoo Council. At or before the expiration of this ten
yea~ penod, the Secretary may propose a further extension of this 
penod. Such proposed extension shall be effective nnless dis
approved hy a three-fourths vote of the Kickapoo Council. 

476 Memo. Sol. I. D., January 12, 1937, and Memo. Sol. I. D., December 
11, 1937 (holding that a statutory requirement of Secretarial approval 
for tribal leases applies to tribe organized under sec. 16, but not to 
tribe incorporated under sec. 17). 

477 Memo. Sol. I. D., September 11, 1937; Memo. Sol. I. D., December 
22, 1938. 

478 26 Stat. 795. 
479 It bas been held by Assistant Attorney General, later Justice, Van 

Devanter that in order to bring land within the statutory category of 
"lands bought and paid for by the Indians," cash payment was not 
necessary, and that an exchange of other lands for other valuable con
sideration sufficed. Uintah Lands, 25 L. D. 408 (1897). Accord: Straw
berry Valley Cattle Co. v. Chipman, 45 Pac. 348 (1896). 

480 United States v. Candelaria, 271 U. S. 432 (1926). And see 
Chapter 20. 

48119 L. D. 326 (1894). 
482 49 Stat. 115. See Presidential Letter No. 1323-1, dated January 11, 

1936, allocating emergency funds for "the rehabilitation of Indians in 
strick'i'n rural agricultural areas." 

488 Op. Sol. I. D., M.28316, March 18, 1!)36. 
484 Attorney's Contract to Represent The Seminole Nation, 35 Op. A. G. 

421 (1928). 

for a given period, with provision that they shall belong to the 
allottee thereafter, an extension of this period of tribal interest 
is not unconstitutional and tribal leases thereafter executed 
have been sustained as valid.480 

Whatever its power over outstanding tribal leases may be, 
Congress has in certain cases provided that such outstanding 
leases shall continue in force despite the allotment of the land 
Jeased.486 The present practice appears to be to include in tribal 
leases a provision permitting their termination in the event of 
the allotment of the land leased. 

The execution of tribal leases which are not authorized by any 
existing federal law raises a series of difficult problems as to 
the legal rights of lessors, lessees, and third parties. The stat
ute which denies legal validity to a lease not made "by treaty 
or convention entered into p1irsuant to the constitution" does 
not prohibit the execution of such a lease, and although the 
statute imposes a penalty upon private persons who, without 
egal authority, attempt to negotiate such treaties or conven
tions or otherwise "treat with any such nation or tribe of 
Indians for the title or purchase of any lands by them held or 
claimed," it has been held that this language does not make it 
an offense to execute, accept or negotiate for an unauthorized 
lease. This issue was squarely mised in the case of United 
States v. Hwntm·,487 which was an action to recover the statutory 
penalty of $1,000 for an alleged violation, by a lessee of the 
Cherokee Nation, of Revised Statutes, section 2116. The court 
offered the following interpretation of the prohibitory language 
of this section : 

Obviously, it contemplates the casting of a penalty upon 
one who assumes to act for the United States, and, usurp
ing an authority which he does not possess, attempts to 
negotiate a national compact or treaty with an Indian 
nation. But there is auother clause in the sentence which 
renders the question of m·ore doubt; that denounces the 
penalty on every person who attempts to treat with any 
such nation or tribe of Indians for the title or purchase 
of any lands by them held or claimed. This seems to refer 
to an attempt, by private contract and personal arrange
ment, to obtain the lands of an Indian nation. But what 
kind of a priYate contract is denounced? The descrip
tion is not as broad as "in the first sentence, for there it 
speaks of purchase, grant, lease, or other conveyance of 
lands, or of any title or claim thereto, while here it is for 
"the title m· pw·chase of any lands." Does this include 
a mere lease for grazing purposes? I think not. A 
leasehold interest may be considered, for some purposes, 
a title, and sometimes the word "title" is used in a general 
sense so as to include any title or interest, and thus a mere 
leasehold interest; but here it is the title, and this, in com
mon acceptance, means the full and absolute title; for 
when w~ speak of a man as having title to certain lands, 
the ordinary understanding is that he is the owner of the 
fee and not that he is a mere lessee; and, this being a 
penal statute, no extended, no strained construction 
should be put upon the words used in order to include 
acts not within their plain and ordinary significance. 
That this is the true construction is sustained by the 
section immediately following, which reads: 

"Every person who drives or otherwise conveys any 
stock, or horses, mules, or cattle, to range and feed on 
any lands belonging to any Indian tribe, without the 
consent of such tribe, is liable to a penalty of one 
dollar for each animal of such stock." 

This imposes a penalty on any one who, without the 
con8ent of an Indi.an tribe drives his stock to range and 
feed on the lands of such tribe. This implies that an 

485 Adams v. Osage Tt"ibe of Indians, 59 F. 2d 653 (C. C. A. 10, 1932) 
aff'g 50 F. 2d 918 (D. C. N. D. Okla. 1931), cert. den. 287 U. S. 652. 
Some later statutes seek to eliminate doubts on this point by expressly 
reserving to Congress the right to extend the period of tribal mineral 
ownership. Act of March 3, 1921, 41 Stat. 1355 (Fort Belknap). 

486 Act of June 4, 1920, 41 Stat. 751 (Crow) ; Act of March 3, 1921, 
41 Stat. 1355 (Fort Belknap). 

487 21 Fed. 615 (C. C. E. D. Mo. 1884). 
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Indian tribe may consent to the use of their lands for 
grazing purposes, or, at least, that if it does consent 
no penalty attaches; and, if the tribe may so consent, it 
may express such consent in writing, and for at least any 
brief and reasonable time. It was said by counsel for the 
government that if a lease for five years can be sustained, 
so may one for 999 years, and thus the Indian tribe be 
actually dispossessed of its lands. But, as was stated 
in the opening of the opinion, the question here is not as 
to the validity of a lease, long or short, but as to whether 
this penal statute reaches to the mere inducing or negoti
ating of the lease. For the reasons I have thus given, it 
seem's to me that it cannot be so interpreted; and what
ever may be the fact as to the >alidity of such a lease, 
and entering into no discussion as to how far it is binding 
on the Indian nation, or whether it could be set aside at 
the option of the nation or by the action of the national 
government, I am of the opinion that the acts charged 
upon the defendant are not within the scope of this penal 
statute. (Pp. 617-618.) 

Under this analysis it would appear that the execution by 
tribal authorities of a lease covering tribal land may lead to the 
same consequences as the execution of a le:1se by an infant, a 
lunatic or a person under guardianship. The lease cannot be 
enforced, but the execution of the lease is not an offense, and 
valid rights may accrue under the lease. 

Thus, it was held, in Lemmon v. Uni-t ed States,468 that the 
United States could not recover rentals under an approved 
lease if rent had already been paid under an invalid lease. The 
court declar:ed, per Circuit Judge (later Justice) Sanborn: 

* * * it is conceded on all hands that Robert H. Ash
ley, the United States Indian agent, had authority to 
collect the rents for these premises, and if, by llis direc
tion, the lessees under the invalid leases paid the rent 
to a representative of the Winnebago tribe of Indians, 
who accepted and distributed it, with Ashley's knowledge 
and consent, among those Indians, the government would 
undoubtedly be estopped from again collecting rent for 
the same premises of one who never had occupied them, 
and to whom it never delivered possession under its 
lease. The ·winnebago tribe of Indians and its members 
were the cestuis que trustent of the government. They 
were the parties entitled to these rents. If by the direc
tion of the trustee the rents were collected by a repre
sentative of the cestuis que trustent, and distributed with 
the consent of the trustee among the cestuis que trustent, 
it is difficult to perceive how the trustee can again collect 
the rents. All this rejected evidence was competent, 
pregnant, and persuasive upon the issue whether the 
Flournoy Company and Nick Fritz, who occupied during 
the term of the Lemmon lease, held under her or under 
their old leases from the Winnebago tribe of Indians, 
and it should have been received. (P. 653.) 

A lease, although invalid, may be sufficient to bar a trespass 
action against the lessee under Revised Statutes, section 2117, 
above discussed.~81) Likewise a lessee under a voiu lease may 
justify his possession to the point of enjoining a trespasser.400 

Likewise, it has been held by a state court that the lessee under 
an invalid tribal lease may execute a binding agreement, amount
ing to a sublease, with a third party and may recover on a note 
given by such third party as consideration, in accordance with 
the. principle that a lessee may not qi:testion the title of his 
lessor.401 It bas also been held in at least one state case &9

2 

488 106 Fed. 650 (C. C. A. 8, 1901). 
"81) 18 Op. A. G. 235 (1885). 
490 Oolagah Coal Co. v. McCaleb, 68 Fed. 86 (C. C. A. 8, 1895). While 

the opinion in this case refers to a "mineral license·• rather than a 
"lease," it refers to the "estate" created by the transaction, which indi
cates tbat the instrument was a lease rather than a license. 

491 Cherokee Strip Livestock Assn. v. Oass L. & 0. Co., 138 Mo. 394, 
4Q s. w. 107 (1897). 

492 Kansas & N. M. Land & Cattle Co. v. Thompson, 57 Kans. 792, 797, 
4:8 Pac. 34 (1897) : 

Conceding that Thompson had at no time a right, as against 
the Indians or the government of the United States, to continue 
in the occupancy of the land, if he was ther~ with the consent 

that the holder of an invalid tribal lease may recover upon a 
contract for the pasturage of cattle upon the land so leased. 
On the other hand, there are some state cases holding that an 
Indian tribe cannot recover rental under a void lease (although 
it is intimated that a quantum meruit recovery may be had) ,493 

and that a lessee under such a lease who is not in actual pos
session of the land leased, cannot secure possession of crops 
grown thereon.494 

The foregoing decisions leave many gaps in a definition of the 
rights of lessors, lessees, and third parties under an invalid 
lease. These questions, however, are not peculiar to Indian law, 
and courts will probably answer them, as they arise, by reference 
to analogies in the general field of landlord and tenant relations. 
Such analogies, however, must be used cautiously, in view of the 
fundamental principle that, in matters affecting tribal affairs, 
where Congress is silent the law of the tribe rather than the law 
of the state must prevail.495 In accordance with this principle, 
it has been held that the effect of a lease of tribal land must be 
determined in accordance with the statutes and judicial decisions 
of the tribe. Thus, in Oolagah Coal Co. v. McCaleb,496 where the 
plaintiff company, operating under an instrument which, though 
called a "mineral license," apparently amounted to a "lease," 
sought an injunction against a trespasser, the court declared, per 
Thayer, J.: 

The bill averred * * * that the Cherokee Nation had 
theretofore lawfully issued five mineral licenses, pursuant 
to the laws of the Nation, to certain licensees therein 
named, which licenses conferred on said licensees the ex
clusive right to mine and sell coal on the various tracts 
of land described in said licenses. * * * that all of 
the licenses aforesaid were assigned by, and that the as
signment thereof were obtained from, the licensees, by the 
plaintiff company, in accordance with the laws of the 
Nation. * *- * From any point of view, we think that 
the bill stated a case entitling the plaintiff to some meas
ure of equitable relief. It showed * * * that the 
plaintiff company had an exclusive right to mine coal on 
the lands in question * * *. ( Pp. 87--89.) 

Furthermore, it has been held that the judgment of a tribal 
court on the validity of a lease involving a member of the tribe, 
the tribe itself, and a nonmember is res judicata and will not be 
reexamined in a court of the United States.497 

In the case of Barbee v. Shannon 498 the court declared: 
Much of the testimony in the record goes to show that 

the lease from the Creek Nation under which appellants 
claim is illegal because not made in compliance with the 
Creek laws upon the subject, and because the grant was 
in excess of the authority of the principal chief. The 
judgment of the Creek court precludes our consideration 
of these questions. We cannot review errors of law or 
practice in such courts, when their judgments are pre
sented to us, unless such errors are jurisdictional. (P. 210.) 

Moreover, it has been held that agents of the United States 
are without authority to remove as trespassers persons holding 
under an allegedly invalid lease. Thus, in the case of Quigley v. 
Stephens,499 an Indian agent sought to determine a controversy 

of the Indians, and in fact rendered the service to the defendant 
of caring for and feeding its cattle, he was entitled to compen
sation therefor. 

493 Mayes v. Cherokee Strip Livestock Association, 58 Kans. 712, 
51 Pac. 215 (1897) ; and ct. Light v. Conover, 10 Okla. 732, 63 Pac. 966 
(1901) (holding that an individual Indian attempting to lease tribal 
land cannot recover agreed rentals under the invalid lease) ; Langfonl 
v. Monteith, 1 Idaho 612 (1876), aff'd. 102 U.S. 145 (1880) (holding that 
white man attempting to lease tribal land cannot recover rentals) ; 
Uhlig v. Garrison, 2 Dak. 71, 2 N. W. 253 (1878) (holding that white 
man attempting to lease tribal land cannot. recover in ejectment). 

494 Ooey v. L(YU), 36 Wash. 10, 77 Pac. 1077 (1904). 
495 See Chapter 7. 
496 68 Fed. 86 (C. C. A. 8, 1895). 
41)7 Barbee v. Shannon, 1 Ind. T. 199, 40 S. W. 5'84 (1897). 
498 Ibid. 
499 3 lnd. T. 265 (1900), aff'd. 126_ Fed. l48 (C. C.~· 8, 1~03-)~ 
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as to the validity of a lease of tribal land executed by the owner 
of improvements thereon, and, reaching the conclusion that the 
lease was invalid, ordered the removal of the lessee. In a suit in 
ejectment which the alleged lessee then brought in the United 
States Court for the Northern District of the Indian Territory, 
it was held that the action of the agent was without legal author
ity or justification. The court declared: 

But whether the deed was void or valid, the rights of the 
parties to it, its construction, the disposition of the prop
erties acquired under it, and the law and the equities of 
the case, cannot be passed upon or enforced by an Indian 
agent. The courts alone possess these powers. The Indian 
agent complains in his decree "that, if this rule were to 
prevail, noncitizens could take possession of the country, 
and practically control the tribes by connivance with their 
citizens." Whether this be issue or not, the fact is-and 
it is one of common knowledge-that nine-tenths of the 
farms of the Indian Territory have been opened up and 
made valuable by contracts substantially like this, and the 
Indian owners have been the direct beneficiaries. The 
courts here, without passing upon the validity of such 
contracts, have universally held that, until the improve
ments provided for in the contract were paid for, the 
Indian lessor was estopped to set up the invalidity of the 
lease; and recently, in harmony with these decisions, by 
act of Congress (the Curtis bill-Ind. T. Ann. St. 1899, 
§§ 57q-57z91) it is provided that the lessee shall not be 
ejected until he shall have been paid for his improvements. 
We hold that the Indian agent had no jurisdiction to try 
this case, and, therefore, when, at the instance of the 

appellee, he, using his police for that purpose, forcibly 
ejected the appellant from the premises, and put the 
appellee in possession, all the parties to the transaction
the appellees as well as the Indian police, who is made a 
party to this suit-were guilty of an act of forcible entry, 
and that, therefore, the court below erred in instructing 
the jury to find their verdict for the appellees. The judg
ment of the court below is reversed, and the cause re
manded. (P. 274.) 

Whether the foregoing decisions represent sound law may be 
open to discussion. They raise fundamentally a question that 
goes beyond the scope of Indian law and revolves about the 
principle that a lessee may not question the title of his lessor.000 

We may, however, in the following section on "Tribal Licenses," 
obtain some further light on the situation created by legally 
unauthorized tribal leases. 

Whatever else these cases may show, they do indicate that a 
lease made by a tribe to a member of the tribe, being justiciable 
ohly in the courts of the tribe, may be valid under those ia ws 
although null and void under federal or state law. Such a view 
seems to have been implicitly accepted with respect to leases to 
tribal members in a number of decisions 601 and in a rather 
extensive administrative practice. 

600 See 1 Tiffany, Landlord and Tenant (1910), § § 21, 182. 
1101 United States v. Rogers, 23 Fed. 658 (D. C. W. D. Ark. 1885) ; 

United States v. Foster, 25 Fed. Cas. No. 15141 (C. C. E. D. Wis. 1870) ; 
and see case cited supra, fn. 497. 

SECTION 20. TRIBAL LICENSES 

That an Indian tribe may grant permission to third parties 
to enter upon tribal land, and may impose such conditions as it 
deems desirable upon such permission, is a proposition that has 
been repeatedly affirmed by the Attorney General. Perhaps the 
most persuasive of the opinions on this issue is that rendered 
by Acting Attorney General Phillips in 1884.602 Three years 
earlier, the validity of the permit laws of the Choctaws and 
Chickasaws had been upheld in a formal opinion of the Attorney 
Gtneral, and the Interior Department had been advised that its 
activities in removing intruders should follow the definition of 
"intruders" provided by tribal law.508 In 1884, a reconsideration 
of the question was asked "in consequence of earnest protest 
against that opinion from among the people of the two nations 
concerned-the more because such protest is in accordance with 
thE:' judgments of some members of Congress and other prominent 
gentlemen from the States adjoining." The Attorney General 
declared: 

In the absence of a treaty or statute, it seems that the 
power of the nation thus to regulate its own rights of 
occupancy, and to say who shall participate therein and 
upon what conditions, cannot be doubted. The clear re
sult of all the cases, as restated in 95 United States 
Reports, at page 526, is, "the right of the Indians to 
their occupancy is as sacred as that of the United States 
to the fee." 

I add, that so far as the United States recognize 
political organizations amongst Indians the right of oc
cupancy is a right in the tribe or nation. It is of course 
competent for the United States to" disregard such organ
izations and treat Indians individually, but their policy 
has generally been otherwise. In such cases presump
tively they remit all question of individual right to the 
definition of the nation, as being purely domestic in char
acter. The practical importance here of this proposition 
is that in the absence of express contradictory provisions 
by treaty, or by statutes of the United States, the nation 
(and not a citizen) is to declare who shall come within 

~o2 Choctaw and Chickasaw Permit Laws, 18 Op. A. G. 34 (1884). 
1103 Intruders on Lands of the Chocktaws and Chickasaws, 17 Op. A. G. 

134 (1881). 

the boundaries of its occupancy, and under what regula
tions and conditions. (P. 36.) 

Finding no statute or treaty provision compelling variance from 
this rule, the Attorney General upheld the validity of the tribal 
laws in question. In answer to a second question put by the 
Interior Department "whether, supposing these laws to be valid, 
the United States, through the proper Department, have power 
to revise them so as to secure reasonableness in the amount of 
the fees which they require from persons who apply for permits," 
the Attorney General held : 

In conclusion I have to say, that my attention has not 
been called to any statute by which Congress has delegated 
to a Depal'tment or officer of the United States its power 
to control such taxation. I therefore conclude that no 
Department or officer bas such power. (P. 39.) 

While a tribe may thus issue and condition a permit covering 
entry upon tribal land, it cannot (any more than could a state) 
grant an exclusive permit which would interfere with interstate 
commerce and thus trespass upon a field constitutionally re
s€rved to Congress. Thus in the case of Muskogee National 
Telegraph Company v. Hall/'04 the court held that a purported 
exclusive tribal license to a telephone company could not bar 
Congress from issuing a similar license to another company. 
The validity of the tribal license was not questioned, but the 
claim to exclusiveness "was invalid from the time the grant 
was made, being an attempt on the part of the nation to exer
cise a power vitally affecting interstate commerce, which did 
not belong to it." (P. 385, per Thayer, J.) 

Under the foregoing analysis the power of a tribe "to declare 
who shall come within the boundaries of its occupancy and under 
what regulations and conditions" exists in the absence of treaty 
or statute as an inherent power of the tribe. We have already 
noted that such power is not limited by statutes restricting the 
power to lease.505 The power to issue permits, while neither 

~ 118 Fed. 382 (C. C. A. 8, 1902), rev'g 4 Ind. T. 18 (1901). 
~See sec. 19, supra. . . 
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created nor limited by statute, has been occasionally recognized 
and confirmed by statute.506 

There are administrative decisions upholding the validity of 
tribal permits approved by a superintendent, instead of by the 
Secretary of the Interior, who is required to approve tribal 
leases, 507 and upholding the validity of a tribal permit issued to 
a state conservation department for the establishment of a 
ranger station.Gos Tribal charters of incorporation issued by the 
Secretary of the Interior pursuant to section 17 of the Act of 
J nne 18, 1934,509 sometimes distinguish between leases and per
mits, requiring departmental approval of leases but not requiring 
such approval of permits. 510 

F or purposes of administering the payment of soil conserva
tion benefits, the Department of Agriculture has ruled that in 
the case of grazing leases the lessee may receive conservation 
benefit payments but that in the case of permits neither the 
tribe nor the permittee may receive such benefits.m 

The distinction between a lease and a permit or license re
ceived administrative consideration in connection with the valid
ity of assignments made by a Pueblo to members of the Pueblo. 
The basic legal issues raised thereby must apply equally to 
transactions between the tribe and third parties: 512 

This distinction has been considered by the courts in a 
great variety of ca ses, which seek to distinguish an 
interest in land from a mere license. A recent decision 
in the Circuit Court of Appeals for the Eighth Circuit 
holds: 

"A mere permission to use land, dominion over it 
remaining in the owner and no interest or exclusive 
possession of it being given, is but a license. (Citing 
authorities)" Tips v. United States, 70 F. (2d) 525, 
526.) 

The essential characteristic of a license to use real prop
erty, as distinguished from an interest in real property, 
is that in the former case the licensee has no vested right 
as against the licensor or third parties. He has only a 
privilege, which the licensor may terminate. 

As Justice Holmes pointed out, in Marrone v. Wash
ington Jockey Club, 227 U. S. 633, "A contract binds the 
person of the maker but does not create an interest in 
the property that it may concern, unless it also operates 
as a conveyance. * * * But if it did not create such 
an interest, that is to say, a right in rem valid against 
the landowner and third persons, the bolder had no right 
to enforce specific performance by self-help. His only 

606 See, for instance, Act of January 5, 192'1', 44 Stat. 932, safe
guarding as an exclusive right of the Seneca Indians on their reserva
tions in New York the right "to issue permits and licenses, for the 
taking of game and fish." 

507 Memo. Sol. I. D., December 11, 1937. 
508 Memo. Sol. I. D., December 22, 1938. 
509 48 Stat. 984, 986. 
Gl O 1\femo. Sol. I. D., November 11, 19~7. Charter of Lac du Flam

beau Tribe, sec. 5(b) and 5(b3), and ct. Memo. Sol. I. D., May 25, 
1937 (preference to tribal members in issuance of grazing permits). 

511 The permit (Form 5-512) prescribed by the Secretary of the 
Interior by which grazmg privileges upon tribal lands may 
be granted expressly states that "this instrument is not a lease 
and is not to be taken or construed as granting any leasehold 
interest in or to the land described herein, but that it is a 
mere permit, terminable and revocable in the discretion of the 
approving officer." The permittee, thf'refore, in our opinion, has 
no such legal estate or interest in the land so as to give him 
control thereof. Furthermore, the operator having only a per
sonal privilege to graze livestock on the land is neither an owner, 
cash t enant, share tenant, nor a person who acts in similar 
capacity; he is not within the definition of "ranch operator." 

Whether the fee is or is not held by the United States Gov
ernment in trust for the Indians, the land after it bas been 
leased is outside the control of the Government or the Depat·t
ment of the Interior exc~pt to prevent waste or other injury 
to the fr eehold, including the right to limit the numbers of live
stock grazed on such lands by the lessee to the grazing capacity 
thereof, the lease conveyin~ an estate or interest in the land for 
the period of the lea se. Tbe lessee, renting for cash, is a ranch 
operator by definition, and he bas such estate or interest in the 
hmd upon which he operates as to give him control thereof. 
Memo. Sol. Dept. Agriculture, February 17, 1937. 

6U Op. Sol. I. D., M.29566, August 9, 193~. 

right was to sue upon the contract for the breach." (At 
page 636.) 

Put in its simplest terms, the rule is that a landowner 
does not transfer an interest in his land by allowing 
another to use the land. Thus, for instance, a member 
of the landowner's family, inasmuch as be is "a bare 
licensee of the owner, who has no legal interest in the 
land," cannot derive from his legal privilege to use tb(~ 
land a right against the landowner or against third 
parties. Elliott v. Town of Mason, 81 Atl. 701 (N. H. 
1911). See also Keystone Lumber Oo. v. Kolman, 69 
N. W. 165 (Wis. 1896). (Pp. 17-18.) 

While it is easy to formulate a theoretical distinction between 
a lease and a license, there is actually a large "twilight zone'' in 
which reasonable differences of interpretation may arise. Within 
this zone the courts have professed to look into the intention of 
the parties to determine whether the transaction was intended 
to create a right against the landowner and against third 
parties, in which case it must be considered a lease, or W!!S 

intended merely to confer a privilege, in which c;:tse a me;re 
license relationship is established: 

Even the language of leasing will not suffice to create a 
lease relationship if the transaction leaves complete power 
over the land in the hands of the landowner. Thus, in 
the case of Tips v. United States, 70 F. (2d) 525, the court 
found that an instrument which used the term "land
lord," "tenant," "lease," etc., was nevertheless a mere 
license, because the so-called lessor, the War Depart
ment, bad no power to lease the property or to grant 
more than a revocable permit to use the property. 
(P. 19.) 513 

Where the parties intend to create a bare license to use and 
enjoy tribal property, there is no statute under which the licensee 
may be barred from the use of such property nor can admin
istrative authorities prevent the tribe concerned from peaceably 
tolerating such use. Whether, however, such permittee would 
be entitled to any protection against the tribe in the event of a 
breach of the conditions of the permit by the tribe is a question 
on which, unfortunately, no decisions are available.614 

The terms and conditions of tribal permits have generally 
been agreed upon by the parties immediately concerned and 
the practical absence of litigation in this field leaves us without 
an authoritative basis for answering many questions which 
might be put. It bas been administratively determined that a 
tribe may grant to an Indian service official a power of attorney 
to execute grazing permits covering tribal land, but that the 
Interior Department bas no right to coerce the grant of such 
powers of attorney.515 

The terms and conditions of tribal permits are prescribed in 
various of the constitutions and charters issued pursuant to 
sections 16 and 17 of the Act of June 18, 1934.518 It has been 
administratively determined that a grant of a nonexclusive 
right-of-way across tribal land is not such a transfer of restricted 
Indian land as is absolutely prohibited by section 4 of the a~t 
cited, but that such a grant is a conveyance of an interest in 
land and therefore, even though the Secretary of the Interior 
is authorized by statute to grant rights-of-way across tribal 
land for specified purposes, such a grant by the Secretary is in
valid, in the case of a tribe organized under section 16 of the 
act, unless the tribe consents thereto.617 

613 Ibid. 
614 The nearest case in point seems to be Sharrock v. Kreiger, 6 Ind. T. 

466 ( 1906), but this situation was governed by sec. 3 of theJ Curtis Act 
of June 28, 1898, 30 Stat. 495, applicable only to the Five Tribes, which 
granted permittees the privilege of remaining on tribal land rent-free 
long enough to cover the value of their improvements. 

s15 Memo. Sol. I. D., November 11, 1935. 
51o 48 Stat. 984, 986-987, 25 U. S.C. 476, 477. 
517 M!!mo. Sol. I. D., September 2, 193q~ 
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SECTION 21. STATUS OF SURPLUS AND CEDED LANDS 

In the preceding three sections dealing with the execution of 
conveyances, leases, and licenses covering Indian tribal lands, 
we have been primarily concerned with the validity of such in
struments and with the power of the tribal owner to dispose of 
private property. When we turn to the subject of Indian land 
cessions to the United States, the question of validity is no 
longer a troublesome one, for, as we have noted, most of the 
historical pecularities of Indian land law were designed to en
courage the cession of tribal lands to the United States; and the 
courts have been reluctant to put obstacles in the way of this 
process. 618 Even where prior treaties guaranteed that no land 
cessions would ever be made or that such cessions would be made 
only with the consent of three-fourths of the Indians concerned, 
the Supreme Court has held that a subsequent statute providing 
for the cession of Indian land by a majority is entirely constitu
tional. 5111 The problem in this field is, therefore, prim'arily one 
of the construction of treaties, agreements, and statutes, rather 
than their validity. 

In dealing with the status of ceded lands, the basic question 
that constantly recurs is whether a cession of lands by an Indian 
tribe has finally and completely ended the interest of the tribe 
therein, or whether the tribe retains some equitable interest in 
the land conveyed.520 Prior to 1880, most of the treaties, agree
ments, and statutes by which Indian tribes ceded land to the 
United States provided for an outright and final conveyance, in 
return for which the Indians received cash payments, annuities, 
substitute lands, or other things of value.521 

For about four decades after the adoption of the General 
Allotment Act an alternative pattern prevails. "Surplus" res
ervation lands, not needed for allotment, are turned over to the 
Government for the purpose of sale. The Indians are credited 
with the proceeds only as the land is sold, and the United States 
is not itself bound to purchase any part of the lands so opened 
for disposal. Undisposed of lands of this class remain tribal 
property until disposed of as provided by law.522 

In between these two recognized patterns of "cession and 
removal" and "relinquishment in trust," various hybrid forms 
appear.523 

The "cession and removal" formula is found in the Treaty of 
March 16, 1854,524 with the Omaha Indians, construed in United 
States v. Omaha Tribe of Indians. 525 In this treaty the language 
of present conveyance is used and the Indians undertake to 
remove from the land ceded within 1 year from the ratification 
of the treaty. The fact that payment was to be made over a 

518 These claims have been maintained and established as far west 
as the river Mississippi, by the sword. The title to a vast por
tion of the ln11ds we now hold. originates in them. It is not for 
the courts of this country to question the validity of this title, 
or to sustain one which is incompatible with it. Johnso1~ v. 
Mcintosh, 8 Wheat. 543, 588--589 (1823). 

519 Lone Wolf v. Hitchcock, 187 U. S. 553 (1903) ; Cherokee Nation v. 
Hitchcock, 187 U. S. 294 (1902). 

520 Whether or not the Government became trustee for the Indians 
or acquired an unrestricted title by the cession of their lands, depends 
in each case upon the terms of the agreement or treaty by which the 
cession was made. Minnesota v. Hitchcock, 185 U. S. 373, 394, 398 
(1902) ; United States v. Mille Lac Band of Chippewa Indians, 229 U. S. 
4.98, 509 (1913). Ash Sheep Oo. v. United States, 252 U. S. 159, 164 
(1920), aff'g 250 Fed. 591 (C. C. A. 9, 1918), and 254 Fed. 59 (C. A. A. 
9, 1918). Of. United States v. Choctaw Nation, 179 U. S. 494 (1900) ; 
Op. Sol. I. D., M. 29798, June 15·, 1938 (Ute) (56 I. D. 330). Op. Sol. 
I. D., M.28198, January 8, 1936 (Yuma). 

521 See, for example, Beaulieu v. Ga1·jield, 32 App. D. C. 398 (1909). 
See also fn. 64 of this chapter. 

522 Ash Sheep Oo. v. United States, 252 U. S. 159 (1920), aff'g 250 
Fed. 591 (C. C. A. 9, 1918), and 254 Fed. 59 (C. C. A. 9, 1918). 

523 See sees. 5-6, 81tpra. 
534 10 Stat. 1043. 
G25 253 U. S. 275 (1920) • 

long period of years, in the opinion of the Supreme Court, did 
not delay the passage of title to the United States.526 

A clear case of the "relinquishment in trust" agreement ap
pears in the Act of April 27, 1904/m ratifying an agreement with 
the Crow Indians. This agreement provided that the Indians 
"ceded, granted, and relinquished" to the United States all of 
their "right, title, and interest" in the lands described. The 
United States agreed to sell the land on prescribed terms and 
to pay the proceeds to the Indians, making semiannual reports 
as to the status and disposition of the sums realized. The 
agreement specifically declared "the intention of this Act that 
the United States shall act as trustee for said Indians to dis
pose of said lands and to expend and pay over the proceeds re
ceived from the sale thereof only as received, as herein pro
vided." 628 Construing these provisions in the case of Ash Sheep 
Co. v. United States/29 the Supreme Court declared: 

It is obvious that the relation thus established by the 
act between the Government and the tribe of Indians was 
essentially that of trustee and beneficiary and that the 
agreement contained many features appropriate to a trust 
agreement to sell lands and devote the proceeds to the 
interests of the cestui qne trust. Minnesota v. Hitchcoclc, 
185 TJ. s. 373, 304, 398. 

* * * * * 
Taking an of the provisions of the agreement together 

we cannot doubt that while the Indians by the agreement 
released their possessory right to the Government, the 
owner of the fee, ~o that, as their trustee, it could make 
perfect title to purchasers, nevertheless, until sales should 
be made any benefits which might be derived from the 
use of the lands would belong to the beneficiaries and not 
to the trustee, and that they did not become "Public lands" 
in the sense of being subject to sale, or other disposition, 
under the general land laws. Union Pacific R. R. Co. v. 
Harris, 215 U. S. 386, 388. They were subject to sale by 
the Governm'ent, to be sure, but in the manner and for the 
purposes provided for in the special agreement with the 
Indians, which was embodied in the Act of April 27, 1904, 
33 Stat 352, and as to this point the case is ruled by the 
Hitchcoclc and Chippewa Cases, supr·ct. Thus, we con
clude, that the lands described in the bill were "Indian 
~an~s" ":hen the company pastured its sheep upon them, 
m vwlatwn of § 2117 of Revised Statutes, and the decree 
in No. 212 must be affirmed. (Pp. 165,166.) 

Similar circumstances were present in the Act of January 14, 
1889/30 authorizing an agreement for the cession and sale of 
Chippewa lands. In construing this agreement the Supreme 
Court suggested : 581 

* * * that the United States has no substantial inter
est in the lands; that it holds the legal title under a con
tract with the Indians and in trust for their benefit. (P. 
387.) 

526 Accord : Op. Sol. I. D., M.28198, January 8, 1D3G. In this case the. 
effect of Art. I of an agreement with the Yuma Indians, ratified by the 
Act of August 15, 18!)4, 28 Stat. 286, R32, was in issue. The Solicitor of 
the Interior Department ruled that although nonirrigable lands bad been 
continuously administered as a part of the Indian reservation and leased 
for grazing and mining purposes for the benefit of the Yuma Indians this 
administrative recognition of Indian ownership could not prevail i~ the 
face of clear language in the agreement indicating "in clear and precise 
terms a present relinquishment or cession of all of the interest of the 
Indians in the reservation lands." The unreported cases of United 
States v. Sid Johnson and Mrs. Sid Johnson, and United States v. M. 0. 
Walker and M1·s. M. 0. Walker, decided August 2, l935, in the District 
Coart of the United States for the Southern District of California, are 
cited in support of this ruling. 

527 33 Stat. 352. 
fi2s 33 Stat. 352, 361. 
529 252 U.S. 159 (1920), aff'g 250 Fed. 591 (C. C. A. 9, 1918), and 254 

Fed. 59 (C. C. A. 9, 1918). 
630 25 Stat. 642. 
681 Minnesota v. Hitchcock, 185 U. S. 373 (1902). 
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This was not a case, the Court pointed out, where "the interest 
of the tribe in the land from which it has been removed ceases 
and the full obligation of the Government to the Indians is satis
fied when the pecuniary or real estate consideration for the 
cession is secured to them." (P. 401.) Under the circumstances 
the Indians had a right to expect that the entire tract would be 
used as declared in the act or agreement. 532 

Various other cases give effect to. the equitable interest thus 
found to exist in the Indian tribe 'vlth respect to the land ceded."33 

Several difficult border-line cases were presented when Con
gress, by section 3 of the Act of June 18, 1934,634 authorized the 
Secretary of the Interior "to restore to tribal ownership the 
remaining surplus lands of any Indian reservatio.n heretofore 
opened, or authorized to be opened, to sale, or any other form 
of disposal by Presidential proclamation, or by any of the public
land laws of the United States." The question arose whether 
this language was broad enough to cover land ceded by the 
Colorado Ute Indians under the Act of June 15, 1880.535 The 
Solicitor of the Interior Department, holding that such lands 
came within the permissive scope of the statute,586 declared: 

The 1880 cession agreement with .the Colorado Ute 
Indians is one of the early examples of conditional surplus 
laud cessions; in fact the provisions of the 1880 act set 
forth a plan of allotment and disposal of surplus lands 
which became stereotyped in later allotment acts. A 
commission was appointed to make a census of the Indians, 
to select lan<ls to be allotted, to suney sufficient of these 
lands for allotmeut, and to cause allotments to be made. 
The provisions of section 3 of this act, quoteu above, are 
significant, iu that they provide for the disposal only of 
those lands within the resenation "not so allotted." The 
legislative history of this 188'0 act makes clear that the 
chief purpose of the act was the immediate allotment 
within the Colorado Ute Reservation of the individnai 
Indians of various Ute bands and the opening to disposal 
of the remaining surplus lands. 'J.'he opening up of the 
surplus lnnds wa~ described as essential in view of the 
thousands of settlers and prospectors on the borders of 
the reservation who could not successfully be kept from 
entering the resenation by military or other means. The 
plan of allotment of the Indians was favored and bitterly 
opposed as the entering wedge in the allotment of the 
tribes genernlly throughout the United States. In fact, 
a general allotment act was pending in that session of 
Congress. (See House debates on the 1880 agreement, 
Congressional Record. 46th Congress, 2d session, June 7, 
1880, pages 4251-4263.) 

From the foregoing it definitely appears that the fact 
that this cession occurred several years before other al
lotment-cessions does not mean that this cession falls 
within the earlier type of outright cession and removal. 
This cession was rather a forerunner and a model of later 
allotment act~ and differs in no important respect from 
these acts. The fact that two of the three main groups 
of Indians were subsequently not allotted within the 
borders of the Colorado Ute Reservation does not alter 
my conclusion. The J880 act did not provide for establish
ing new reservations but for supplying the Indians with 

682 Ibid., prp. 401, 402. 
~>33 United States v. Brindle, 110 U. S. 688 (1884) (holding ceded lands 

remain property of Indians. in equity, untll sold anJ are therefore not 
"public lands" within the official duties of an agent designated to sell 
"public lands") ; United States v. Blackteathe?·, 155 U. S. 180 (1894) ; 
United States v. Creelc Nation, 295 U. S. 103 (1935), rev'g. 77 C. Cis. 159 
(1933) ; rehearing den. 2::>ri u. S. 769 (1935) ; cf. United States v. Mille 
Lac Band ot Chivpewas, 229 U. S. 498 (1913) (certain lands ceded for 
present consideration, others for future disposition under trust). 

534 48 Stat. 984. On the scope of sec. 3 of this act, see Memo. Sol. I. D., 
August 27, 1938 (Southern Ute; interpreting Act of June 15, 1880, 21 
Stat. 199 ; Act of February 20, 1895, 28 Stat. 677), and see 54 I. D. 599 

. (1934). 
685 21 Stat. 199. 
536 Op. Sol. I. D., M.29798, June 15, 1938 (56 I. D. 330). The restora

tion made pursuant to this opinion was superseded by the Act of June 28, 
1938, 52 Stat. 1209. 

allotments, and where allotments occurred outside the 
re~ervation, the Indians were to be charged a price of 
$1.25 an acre to be paid from the proceeds of the land 
sold from the Colorado Ute Reservation. The allotments 
off the reservation were therefore in the nature of lieu 
allotments and, in the case of the Uncompahgre Utes, 
were made only because of the fact that insufficient agri
cultural lands were found within the Colorado Ute Reser
vation. (See Report of the Commissioner of Indian 
Affairs, 1881, at 19, 325, et seq.) 

The fact that the Act of 1880 and the subsequent Act of 1882 
provided that the lands ceded "shall be held and deemed to be 
public lands of the United States" was held not to affect the 
conclusion that the lands in question were lands in which the 
Indian tribe retained an interest: 

Surplus lands ceued to be disposed of for the Indians are 
in fact qualified public lands and also qualified Indian 
lands. They are public lands in that the United States 
hns the legal title and has secured from the Indians a 
r~lease of their right of occupancy and has arranged to 
dispose of them, but tlley are not public lands in the full 
s.en~e of the term as they are to be disposed of only in 
!muted ways and upon certain conditions. Minnesota v. 
Hitchcock, supra. It should be noted that both the 1880 
and the J882 acts concerning the Ute land qualified the 
l'eference to the land as public land and subject to dis
posal uwler the public land laws by stated conditions and 
restrictions. ( Pp. 338-339.) 

'Vhere ceded lands are held by the United States to be dis
posed of for the benefit of an Indian tribe, all proceeds from 
the land belong, in equity, to the Indian tribe.637 No part of 
snch proceeds accrue to the state in which the lands are located, 
although such state is entitled to proceeds from the sale of ordi
nary "public lands". 538 Where such lands are subjected by 
statute to a flowage easement, Congress has provided for pay
ment of damages to the tribe.530 

Where surplus lands are disposed of as a result of fraud, the 
Secretary of the Interior, under proper statutory authorization, 
may sue on behalf of the tribe to recover the lands lost or the 
,-alue thereof.1>~0 

The equitable right to the value of lands erroneously disposed 
of is vested in the Indian tribe.541 

Where unsold ceded lands are held to be, in equity, the prop
erty of the tribe, it has been administratively determined that 
such lands are within the scope of the leasing provisions of 
approyed tribal constitutions.642 

The equity in ceded lands is vested in the tribe entitled to the 
proceeds therefrom, rather than the tribe or band making the 
original cession, and ceded lands restored to tribal ownership 
pursuant to section 3 of the Act of June 18, 1934 643 become the 
property of the tribe entitled to the proceeds therefrom.Mi 

The manner in which ceded lands are to be disposed of is for 
Congress to determine, so long as the promised benefits accrue to 

637 Op. Sol. I. D., M26075, August 5, 1930 (53 I. D. 154) (Flathead) ; 
Peter Fredericksen, 48 L. D. 440 (1922). Of. Minnesota National For
est, 31 Op. A. G. 95 (1917) (ceded lands classified as National Forest 
under jurisdiction of Secretary of Agriculture) ; CMppewa Indii.ans of 
Minnesota v. United States, 305 U. S. 479 (1939). 

638 Sales of Indian Lanus in Kansas, 19, Op. A. G. 117 (1888). 
680 Act of April 13, 1938, 52 Stat. 215. 
640 United States v. Rea-Read Mill & Elevator Co., 171 Fed. 501 

(.C. C. E. D. Okla., 1909). 
54.1 United States v. C1·eelu Nation, 295 U. S. 103 (1935), rev'g. 77 C. 

Cis. 159 (1933) ; rehearing den. 295 U. S. 769 (1935). 
542 Memo. Acting Sol. I. D., May 25, 1937. 
643 48 Op. Stat. 984, 25 U. S. C. 463. 
~>14 Op. Sol. I. D., M29616, February 19, 1938; Memo. Sol. Olf. I. D., 

January 22, 1936. To the effect that proceeds of ceded lands are due 
to the tribe making the last cession, in the absence of clear contrary 
pt·ovisions in the governing statute, treaty, or agreement, see United 
States v. Choctaw Nation, 179 U. S. 494 (1900). 
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the tribe.G'G Whethet· ceded la~ds are subject to preemption laws 
applicable to the public domain generally 546 or exempt from 
such laws 547 depends upon the terms of the cession as well as the 
applicable public land laws. 

Where Indians "cede and convey" certain lands to the United 
States "in compliance with the desire of the United States to 
locate other Indians and freedmen thereon" 548 it has been held 
that such lands become the property of the United States but are 
not subject to preemption rights as a part of the public domain 
and are "Indian country" within the meaning of criminal trespass 
laws.549 

Where the Indians making the cession are given a certain 
period within which they may select a portion of the ceded 
land for their own use, it has been said that "until this privilege 
was exhausted, the land, in any proper sense, belonged to them," 
and accordingly it has been held that during such period the 
la.nds are not subject to "preemption" as public domain lands.550 

It has been administratively determined that ceded lands in 
which an Indian tribe retains an equity may be temporarily with
drawn from entry as "public lands" under the Act of June 25, 
1910.551 

Cession agreements in acts of Congress are generally construed 
as contracts,552 and where provision is made for subsequent tribal 
consent, the agreement becomes effective as of the time when 
snch consent is given, although formal proclamation of such 
consent may be delayed.558 

546 Statutes governing appraisement of ceded lands for purposes of 
sale are construed in: Reappraisal of Land within Indian Reservation, 
36 Op. A. G. 506 (1931); Stone Denham, 46 L. D. 375 (1918) ; Op. 
Sol. I. D., M.28028, May 24, 1935. Example of statute extending 
public land laws to ceded Indian lands is Act of March 19, 1906, 
34 Stat. 78. 

5~ Stroud v. Misso1tri Ft. S. & G. R. 'Co., 23 Fed. Cas. No. 13547 (C. C. 
Kan., 1877) ; Arrnsworthy v. Mi.~souri River Ft. S. & G. R. Co., 1 Fed. 
Cas. No. 550 (C. C. Kan., 1879). 

647 Ceded Indian lands were held to be exempt from the preemption 
act of September 4, 1841, 5 Stat. 453 ; Spalding v. Chandler, 160 U. S. 
394 ( 1896) . Such lands were likewise held to be exempt from the pre· 
emption provisions of the Act of April 12, 1815, 3 Stat. 121 ; Hot Springs 
Cases, 92 U. S. 698 (1875). 

548 Treaty of March 21, 1866, with the Seminoles, 14 Stat. 755. 
549 United States v. Payne, 8 Fed. 883 (D. C. W. D. Ark., 1881). 
550 Walker v. Henshaw, 16 Wall. 436, 443 (1872). 
55136 Stat. 847. Memo. Sol. I. D., September 17, 1934. 
552 Cf. New York Indians v. United States, 170 U. S. 1 (1898) (time of 

exchange and removal). Cf. also, Oklahoma v. Te:xas, 258 U. S. 574 
(1922) (convE-'yance of tribal land by United States construed in ac
cordance with laws of state in which land is situated). 

663 Great Sioux Reservation, 19 Op. A. G. 467 (1890). See Chapter 14, 
sec. 5. 

The question of civil and criminal jurisdiction over ceded lands 
involves, in addition to the question of property rights discussed 
in the Ash Sheep case, other questions which are sepurately 
treated in Chapters 18 and 19. 

That reserved rights to hunt and fish on lands sold by · an 
Indian tribe are property rights, rather than rights of sov
ereignty, and are therefore to be exercised under the police 
power of the state, was decided in the case of Kennedy v. 
Beclce1·.654 In that case the United States, on behalf of the 
plaintiff Indians, sought to maintain that lands sold by the 
Senecas with reservation of hunting and fishing rights "became 
thereby subject to a joint property ownership and the dual sov
ereignty of the two peoples, white and red, to fit the case in
tended, however infrequent such situation was to be."o;;5 The 
opinion of the Court, prepared by Hughes, J., and read by White, 
C. J., declared: 

We are unable to take this view. It is said that the 
State would regulate the whites and that the Indian tribe 
would regulate its members, but if neither could exercise 
authority with respect to the other at the locus in quo, 
either w'oJild be free to destroy the subject of the power. 
Such a duality of sovereignty instead of maintaining in 
each the essential power of preservation would in fa~t 
deny it to both. 
* * * We do not think that it is a proper construction 
of the reservation in the conveyance to regard it as an 
attempt either to reserve sovereign prerogative or so to 
divide the inherent power of preservation as to make its 
competent exercise impossible. Rather are we of the 
opinion that the clause is fully satisfied by considering it 
a reservation of a privilege of fishing and hunting upon 
the granted lands in common with the grantees, and 
others to whom the privilege might be extended, but sub
ject nevertheless to that necessary power of appropriate 
regulation, as to all those privileged, which inhered in 
the sovereignty of the S1·ate over the lands where the 
privilege was exercised. This was clearly recognized in 
United States v. Winans, 198 U. S. 371, 384, where the 
court in sustaining the fishing rights of the Indians on 
the Columbia River, under the provisions of the treaty 
between the United States and the Yakima Indians, rati
fied in l859, said (referring to the authority ·of the State 
of Washington) : "Nor does it" (that is, the right of 'tak
ing fish at all usual and accustomed places') "restrain 
the State unreasonably, if at all, in the regulation of the 
right. It only fixes in the land such easements as enable 
the right to be exercised." (Pp. 563, 564.) 

654 241 U. S. 556 ( 1916). For a further discussion of tribal hunting 
and fishing rights, see Chapter 14, sec. 7; and see Chapter 3, sec. 2. 

555 Ibid. p. 563. 

SECTION 22. TRIBAL RIGHTS IN PERSONAL PROPERTY 556 

The first white explorers, traders, settlers, and lawyers found 
the Indians possessing not only lands but various valuable 
chattels, such as furs, provisions, tobacco, wampum, and, in 
some parts of the country, slaves. Apparently no attempt was 
ever made to claim ownership of these chattels in the name 
of the sovereign, as was done, from time to time, with Indian 
lands. Possibly this may be ascribed to the fact that the 
Indians themselves had more definite notions of ownership with 
respect to chattels than they had with respect to land, or perhaps 
we may find a more adequate explanation in the historic fact 
that the feudal system was always pretty closely tied to land 
and never developed a theory of "seizin" and "fees" with re
spect to personal property. Whatever the reason, the result is 

566 For regulations regarding tribal moneys, see 25 C. F. R., 
S\lbchapter S. 

that we are at least spared the confusions that the theory of 
seizin and fees has introduced into Indian land law. If an 
Indian tribe or clan owns a saint's picture 557 or a herd of cattle, 
no matter how many limitations the law may put upon the 
disposition of the property, nobody will explain the limitation 
in terms of a "fee in the sovereign." 

Apart from this difference, the ownership of personal prop
erty by an Indian tribe raises problems essentially similar to 
those raised by tribal ownership of realty. 

The same diversity noted in the types of interest in real 
property held by an Indian tribe is found with respect to 
personalty in tribal ownership. 

The essential distinctions between tribal property and public 

667 Pueblo of Laguna v. P'!leblQ of Acoma, l N, M. 220 (1857), 



TRIBAL RIGHTS IN PERSONAL PROPERTY 337 

property, which we have noted in the field of realty, are v. Leupp.562 In that case the Supreme Court held that payments 
paralleled in the field of personalty. 

The distinction between property vested in the tribe as an 
entity and property held by tribal members in common is 
likewise repeated in the field of personalty. 

The question of who composes the tribe in which personal 
property is vested does not differ in principle from the parallel 
question which we have considered in the field of real property. 

The problems raised by the concept of "equitable ownership'' 
in tribal realty are repeated with respect to equitable ownership 
of tribal funds and other personal property. 

Possibly a peculiar problem is raised in the field of tribal 
personalty by the question of when interest is payable on tribal 
funds helds by the United States, although this problem shows 
a basic similarity to the problem of the right to the proceeds 
of land held by the United States in trust for an Indian tribe. 

Another problem that may appear peculiar to the field of 
tribal personalty, but is in fact basically analogous to problems 
in the field of tribal realty, is that of creditors' claims against 
tribal funds. 

Because of these numerous parallels, it should be possible to 
deal with the foregoing questions rather briefly, relying upon 
analyses already made with respect to real property. 

A. FORMS OF PERSONAL PROPERTY 

The personal property of Indian tribes probably comprises 
all the forms of personal property known to non-Indians, 
including bonds, notes, mortgages, moneys, credits, shares of 
stock, choses in action,558 and herds.Mil 

A tribe may have an equitable interest in personal property 
held by the United States or by some other party, and, con
versely, an Indian tribe may have in its possession funds which 
it holds as trustee. 

Thus a tribe may hold funds as a trustee to carry out projects 
for the rehabilitation of needy Indians.660 

Of all forms of property held by an Indian tribe, it is prob
able that a principal focus of discussion and controversy has 
been the category of choses in action and, in particular, claims 
against the United States and against other tribes.661 

B. TRIBAL PROPERTY AND FEDERAL PROPERTY 

to the Bureau of Catholic Indian Missions for the care, educa-
tion, and maintenance of Indian pupils was not in violation of 
statutory provisions which declared it "to be the settled policy 
of the Government to hereafter make no appropriation what
ever for education in any sectarian school." 563 The Supreme 
Court said: 

These appropriations rested on different grounds from 
the gratuitous appropriatjons of public moneys under the 
heading "Support of Schools." The two subjects were 
separately treated in each act, and, naturally, as they are 
essentially different in character. One is the gratuitous 
appropriation of public moneys for the purpose of Indian 
education, but the "Treaty Fund" is not public money in 
this sense. It is the Indians' money, or at least is dealt 
with by the Government as if it belonged to them, as 
morally it does. It differs from the "Trust Fund" in 
this: The "Trust Fund" has been set aside for the Indians 
and the income expended for their benefit, which expendi
ture required no annual appropriation. The whole 
amount due the Indians for certain land cessions was ap
propriated in one lump sum by the act of 1889, 25 Stat. 888, 
chap. 40:5. This "Trust Fund" is ·held for the Indians 
and not distributed per capita, being held as property in 
common. The money is distributed in accordance with 
the discretion of tht' Secretary of the Interior, but really 
belongs to the Indians. The President declared it to be 
the moral right of the Indians to have this "Trust Fund" 
applied to the education of the Indians in the schools of 
their choice, and the same view was entertained by the 
Supreme Court of the District of Columbia and the Court 
of Appeals of the District. But the "Treaty Fund" has 
exactly the same characteristics. They are moneys be
longing really to the Indians. They are the price of 
land ceded by the Indians to the Government. The only 
difference is that in the "Treaty Fund" the dE>bt to the 
Indians created and secured by the treaty is paid by 
annual appropriations. They are not gratuitous appro
priations of public moneys, but the payment, as we repeat, 
of a treaty debt in installments. We perceive no justifi
cation for applying the proviso or declaration of policy 
to the payment of treaty obligations, the two things being 
distinct and different in nature and having no relation to 
each other, except that both are technically appropria
tions. ( Pp. 80--81. ) 

S'ince the decision in Quick Bear v. Leupp, the Bureau of Indian 
Affairs has continued to make payments to sectarian schools out 
of Indian "trust" or "treaty" funds, at the request of the adult 

As with realty, the distinction between personal property of Indians concerned. Justifications for such expenditures have 
an Indian tribe and public property of the United States has Indi'an been regularly presented to Congress in hearings on 
been recognized in a wide variety of cases. 

appropriations and regularly approved.GM The distinction between tribal funds and public moneys of 
In the case of United States v. Sinnott,w; where the United the United States was the basis of the decision in Quick Bear 

558 See, for example, Act of June 10, 1872, 17 Stat. 388 (sale of 
Ottawa tribal assets). 

On debts to a tribe created by the appropriation of tribal funds for 
payment of irrigation construction charges on allotted lands, see Act 
of June 4, 1920, sec. 8, 41 Stat. 751, 753. See also Act of March 3, 
1921, sec. 5, 41 Stat. 1355, and see Chapter 12, sec. 7. To the effect 
that a tribe may transfer or assign debts owing from the United States 
on the same basis as a private person, see Assignability of Indebtedness-
Cherokee Nation, 20 Op. A. G. 749 (1894). 

5:!9 See, for example, Act of April 27, 1904, 33 Stat. 352, 353 (Crow). 
660 See Letter of Acting Secretary I. D. to United States Employees' 

Compensation Commission, July 9, 1937,. analyzing loans and grants 
to Indian tribes made pursuant to the Emergency Relief Appropriatio.n 
Act of April 8, 1935. 

Tbese agreements are known as trust agreements and contain 
the following significant provisions: The United States grants 
to the tribe all of the allocation of emergency funds required 
to cover the cost of the approved proJects excepting such part 
of the cost as represents necessary administrative and supervisory 
expenses. The grant is made subject to the condition that it 
will be used for only the approved projects and that the projects 
will be carried on under the regulations and supervision of the 
Indian Office. 

And see Sec. 24 of this chapter, 
561 See Chapter 14, sec. 6. 

States sought to recover upon an Indian agent's bond by reason of 
the agent's failure to deposit certain timber sale proceeds in tht: 
United States Treasury, the court found for the defendant, on 
this issue, declaring: 

The mill at which this lumber was sawed wars erected by 
the United States for the Indians of this reservation in 
pursuance of the treaty with the Umpquas, of November 
29, 1854 (10 St. 1125,) and that with the Mollallas, of 
December 21, 1885, ( 12 St. 981,) and in fact belongs to 
them; and therefore, in my judgment, such lumber was not 
the "property" of the United States, within the purview 
of section 3618 of the Revised Statutes, which requires the 
proceeds of any sale thereof to be conveyed into the treas
ury; nor was the money received therefor, received "for 
the use of the United States," within the purview of 
section 3617 of the Uevised Statutes. (Pp. 85-86.) 

562 210 U. S. 50 (1908). 
56a Act of June 10, 1896, 29 Stat. 321, 345; Act of June 7, 1897, 30 

Stat. 63, 79 ; similar provisions are found in more rec(mt appropriation 
acts, e. g., Act of March 2, 1917, 39 Stat. 969, 988. 
~ Op. Sol. I. D., M.27514, August 1, 1933. See Chapter 12, sec. ~-
50G 26 Fed. 84 (C. C. Ore. 1886): 
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In a somewhat similar case, the United States Supreme Court 
declared : 666 

The moneys paid for the Indian lands were trust moneys, 
not public moneys. They were at all times in equity the 
moneys of the Indians, subject only to the expenses in
curred by the United States for surveying, managing, and 
selling the lands. (P. 69'3.) 

C. TRIBAL OWNERSHIP AND COMMON OWNERSHIP 

Tribal funds, like tribal lands, are the property of the tribe 
a~ an entity rather than common property of the individual 
members. 567 

This general rule, however, does not settle the question of 
when a particular treaty or statute is to be construed as estab
lishing tribal property rights in a given fund, for instance, and 
when individual rights are established. The problem is apt to 
become acute when the treaty or statute in question refers to 
"Indians" in the plural instead of to a tribe in the singular. 

In the case of Chippewa Indians of Minnesota v. United States/>68 

a possible ambiguity in the original statute 669 r~quiring payments 
to "the Chippewa Indians in the State of Minnesota" was resolved 
by the Supreme Court in view of a sustained course of adminis
trative dealings treating the funds in question as the property 
of the tribe rather than of individuals. 

Ordinarily a treaty promise to make annuity payments to a 
tribe per capita does not establish vested rights in individual 
members of the tribe, and no such vested right is established by 
the general statute requiring that payment of annuities be made 
directly to the Indians rather than to agents or attorneys.mo 
Therefore individual members who separate from the tribe for
feit a legal claim to annuities.571 As was said in the case of 
The Sac and Fom Indians,572 per Holmes, J.: 

The Government did not deal with individuals but with 
tribes. Blackfeather v. United States, 190 U. S. 368, 377. 
See Fleming v. McCurtain, 215 U. S. 56. The promises 
in the treaties under which the annuities were due were 
promises to the tribes. Treaties of November 3, 1804, 
7 Stat. 84; October 21, 183.7, 7 Stat. 540; October 11, 1842, 
7 Stat. 596. See treaty of October 1, 1859, 15 Stat. 467. 
(P. 484.) 

* * * * • 
The treaty contracts on which the plaintiff's claims are 
founded gave rights only to the tribe, not to the members. 
It was an accepted and reasonable rule, especially in the 
days when Indians' wars still were possible and trouble
some, that payments to the tribe should be made only at 
their reservation and to persons present there. The acts 
of 1852 and 1867 did not shift the treaty rights from the 
tribe to the members, create new rights or enlarge old 
ones. The payments up to 1884 had the sanction of 
statute. The act of 1884 no more created individual 
rights than did the acts of 1852 and 1867. It confined 

1166 United States v. Brindle, 110 U.S. 688 (1884). 
667 Dukes v. Goodall, 5 Ind. T. 145 (1904) (holding individual Choctaw 

bas no such interest in tribal property as will justify representative suit 
to prevent improper additions to tribal rolls) ; Seminole Indi!ans-Modifi
cation of Agreement With, 26 Op. A. G. 340 (1907) ; see Parks v. Ross, 
11 How. 362, 374 (1850). And ct. Muslcrat v. United States, 219 U. S. 346 
(1911), rev'g 44 C. Cis. 137 (1909) (holding unconstitutional provision 
in the Appropriation Act of March 1, 1907, 34 Stat. 1015, 1028, con
ferring jurisdiction upon the Court of Claims and the Supreme Court to 
determine the constitutionality of the Act of April 26, 1906, 34 Stat. 137, · 
as amended by Act of June 21, 1906, 34 Stat. 325, adding new members 
to Cherokee rolls). · 

668 307 u. s. 1 (1939). 
669 Act of January 14, 1889, 25 Stat. 642. 
570 Act of August 30, 1852, sec. 3, 10 Stat. 41, 56. 
571 Sac and Fox Indlians of the Mississf,pp-£ in Iowa v. Sac 0/nd Fox 

Indians of the Mississippi in Oklah01na, 220 U. S. 481 (1911), atf'g. 
43 C. Cis. 287 (1910)_. 

G12fbid. 

its benefits to "original Sacs and Foxes now in Iowa," 
and made the Secretary of the Interior the judge. 
(Pp. 489--490.) 

D. TRIBAL INTEREST IN TRUST PROPERTY 

Numerous statutes refer to funds held by the United States for 
an Indian tribe as "trust funds" and to the Secretary of the 
Treasury or the Secretary of the Interior as "custodian." 57lt 

The strict language of "trust" is not, however, necessary to 
establish a trust relationship between the United States and the 
tribe where tribal personal property is held by the United States. 

Incidents of the trust or depositary relationship are found 
in statutes providing for payments out of the Treasury to replace 
bonds held by the Secretary of the Interior for an Indian tribe 
and stolen while in his custody,574 or to compensate for the 
defaults of states on state bonds.fi75 

E. THE COMPOSITION OF THE TRIBE 

As has been already noted, the question of what individuals 
are entitled to share in tribal personal property does not differ 
essentially from the parallel question considered with respect 
to realty.676 The chief difficulties with respect to the proper 
distribution of tribal funds have arisen in connection with the 
amalgamation of distinct tribes,577 the splitting of single tribes,578 

and the loss of membership by or adoption of particular individ
uals. 

Where several tribes or bands are interested in a single fund, 
Congress bas sometimes provided for distribution in accordance 
with respective numbers.579 

The interest of the various groups of Cherokees in national 
funds has been a source of legislation fiB() and litigation 581 for 
many years. 

Special ~tatutes occasionally provide for the payment of shares 
of tribal funds to persons newly added to tribal rolls.582 

F. INTEREST ON TRIBAL FUNDS 

When tribal funds are held by the United States for the bene
fit of the tribe, the question frequently arises whether interest 
on such funds is due to the tribe and, if such be the case, what 
the appropriate rate of interest may be. Ordinarily this question 
must be answered by reference to the terms of the treaty, act 

573 Act of June 10, 1876, 19 Stat. 58; Act of June 16, 1880, sec. 2, 
21 Stat. 291, 292 (Great and Little Osage). 

674 Act of July 12, 1862, sec. 1, 12 Stat. 539, 540 (Kaslmskias, Peorias, 
Piankesbaws, and Weas). 

67" '!'bus the Act of March 3, 1845, 5 Stat. 766, 777, includes an appro
priation "To make good the interest on investments in State stocks 
and bonds, for various Indian tribes, not yet paid by the States, to be 
reimbursed out of the interest when collected • • •." Act of 
August 31, 1842, 5 Stat. 576 (Wyandott). 

570 Sec. 1, supra. 
577 See e. g., Act of January 19, 1891, 26 Stat. 720 (division of Sioux 

Nation). 
ms See e. ,r;., Treaty of July 19, 1866, with Cherokee Nation, 14 Stat. 

799 (incorporation of friendly tribes). 
570 Treaty of July 27, 1853, with Comanche, Kiowa, and Apache In

dians, Art. 6, 10 Stat. 1013, 1014; Act of January 18, 1881, sec. 3, 
21 Stat. 315, 316 (Winnehago) ; cf. Treaty of August 25, 1828, Art. 2, 
7 Stat. 315, 316 (Winnebago, Potawatomie, Chippewa, and Ottawa In
dians) ; ct. also Act of March 2, 1889, sec. 2, 25 Stat. 1013, 1015 (United 
Peorias and Miamies). 

fi60 See Act of August 7, 1882, 22 Stat. 302, 328; Act of March 3, 
1883, 22 Stat. 582, 585-586; Act of August 23, 1894, 28 Stat. 424, 
441, 451. 

1181 Cherokee Nation v. Blacktcather, 155 U. S. 218 (1894) ; 0Mrokee 
Nation v. Journeycake, 155 U. S. 196 (1894), aff'g. Journeycake v. 
Cherokee Nation, 28 C. Cis. 281 (1893). 

682 Act of June 2, 1924, 43 Stat. 253 (Cheyenne and Arapaho). 
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of Congress, or agreement by which the fund in question was 
established. 5ss 

Under some treaties what amounted to interest payments were 
designated "annuities." fis4 

The Act of April 1, 1880,585 authorized the Secretary of the 
Interior to deposit such funds in the United States Treasury, in 
lieu of investment, with a provision thut interest should be 
payable "semiannually * * * at the rate per annum stipu
lated by treaties or prescribed by law." The Act of February 
12, 1929,586 as amended by the Act of June 13, 1930,587 provides 
for the payment of simple interest at the rate of 4 per centum per 
annum on tribal funds, "upon which interest is not otherwise 
authorized by law." 588 

When tribal funds held by the United States were segregated 
for pro rata distribution and .deposited in banks, section 28 of 
the Act of May 25, 1918,580 required as a condition of the deposit 
that the bank agree to pay interest on such funds "at a reasonable 
rate." Subsequently, section 324 (c) of the Banking Act of 
1935 "90 prohibited payment of interest by member banks of the 
Federal Reserve System on demand deposits, and repealed "so 
much of existing law as requires the payment of interest with 
respect to any funds deposited by the United States * * * as 
is inconsistent with the provision of this section as amended." 
It was administratively determined that this statute superseded 
the requirement of interest payment on funds on demand deposit 
in such banks, and that such funds might lawfully be deposited 
in banks not paying interest thereon.501 This holding was limited 
to banks which are members of the Federal Reserve System,"92 

and had no application to tribal funds not segregated. for pro 
rata distribution, as to which a fixed interest is due to the tribe. 

The Act of June 24, 1938,593 authorized the Secretary of the 
Interior to withdraw from the United States Treasury and to 
deposit in banks tribal funds "on which the United States is 
not obliged by law to pay interest at higher rates than can be 
procured from the banks." 

Although the right of an Indian tribe to interest in connection 
with recovery against the United States is beyond the scope of 
this chapter, we may note the general rule laid down by Taft, 
a. J., in Cherokee Nat ion v. United States/M based upon section 
177 of the Judicial Code: 

* * * we should begin with the premise, well estab
lished by the authorities, that a recovery of interest 

683 See Crow Indians of Montana, Modification of Agreement, 20 Op. 
A. G .. 517 (1893). 

584 United States v. Blackfeather, 155 U. S. 180 (1894), revg. Black
feather v. United States, 28 C. Cis. 447 (1893) ; but ct. Sioua: Indians 
v. United States, 217 U. S. 424 (1928), affg. 58 C. Cis. 302 (1923). 

fi85 21 Stat. 70, 25 U. S. C. 161. 
586 45 Stat. 1164. 
587 46 Stat. 584. 
588 Sec. 2 of this act fixes the same interest rate for "Indian Money, 

Proceeds of Labor" accounts over $500 (25 U. S. C. 161b). Sees. 3 and 
4 relate to accounting and to deposit of accrued interest. (25 U. S. C. 
161c, 161d). 

68D 40 Stat. 591. 
soo 49 Stat. 684. 71'4-715. 
uol Op. Sol. I. D., M.28231, March 12, 1936. 
oo2 Op. Sol. I. D., M.28519, May 27, 1936. 
5ss u2 Stat. 1037. 
504 270 u. s. 476, 487 (1926). 

against the United States is not authorized under a special 
Act referring to the Court of Claims a suit founded upon 
a contract with the United States unless the contract or 
the act expressly authorizes such interest.6911 

G. CREDITORS' CLAIMS 

The question of whether funds due to or held in trust for the 
tribe by the United States should be subjected to the claims of 
creditors has been expressly covered in a number of special 
statutes relating to the disposition of such funds.S00 In a few 
cases general payment by the Secretary of the Interior to all of 
the creditors of a given tribe is authorized, but generally the 
statute authorizes payment of a designated claim, based either 
upon tribal agreem·ent,"t~7 or upon depredations.w8 General legis
lation on depredation claims authorized the Court of Claims to 
adjudicate such claims in suits against the United States, with 
permission to interested Indians to appear as parties defend
ant. w.~ Judgments rendered against Indian tribes were to be 
satisfied out of annuities, other funds, or any appropriations for 
the benefit of the tribe, and, if all these sources failed, from the 
Treasury of the United States, such payments to be reimbursGtble 
out of future tribal annuities, funds, or appropriations. There
after the regular appropriation acts authorized the Recretary of 
the Interior to make payments to successful claimants under the 
Act of March 3, 1891, by deducting such sums from tribal funds, 
having due regard for the educational and other necessary 
requirements of the tribe or tribes affected.000 

The general rule is that tribal funds held by the United. States 
will not be subjected to claims of third parties unless paym·ent 
of such claims is clearly authorized by statute or treaty,001 or by 
lawful action of the tribe itself.602 

uoo For an example of such expression see United States v. Blaclc
feather, 155 U. S. 180 (1894), revg. Blaclcfeather v. United States, 28 
C. Cis. 447 (1893), (holding that where interest is due on the proceeds 
of land ceded by the tribe, to be sold by the Federal Government in 
public sale, and such lands are actually sold at private sale at lower price 
than that designated, and subsequently, under a special jurisdictional 
act, it is adjudicated that the tribe is entitled to the difference, the tribe 
is also entitled to interest thereon; the case being brought within the 
exception to the rule above cited, by a treaty provision for the payment 
of "five per centum on the amount of said balance, as an annuity.") 
(P. 188.) 

uoo Act of June 22, 1854. 10 Stat. 781 (Sac and Fox) ; Act of June 16, 
1880, 21 Stat. 259, 277 (Cheyenne). Act of May 16, 1874, sec. 1, 18 
Stat. 47 (Sioux). 

607 Act of .August 5, 1882, 22 Stat. 728 (Kansas) ; Act of April 4, 
1888, 25 Stat. 79 (Pottawatomie) ; Act of May 27, 1902, 32 Stat. 207 
(Menominee). 

o98 Act of M:arch 3, 1883, 22 Stat. 804, 805 (Cheyenne and Arapaho) ; 
Act of March 3, 1885, 23 Stat. 478, 498 (Cheyenne and Arapaho). 

59° Act of March 3, 1891, 26 Stat. 851. For a discussion of the 
responsibility of tribes for depredations, see Chapter 14, sees. 1, 6. 

(;0() Act of August 23, 1894, 28 Stat. 424, 476 ; Act of June 8, 1896, 
29 Stat. 267, 306 ; Act of February 9, 1900, 31 Stat. 7, 26 ; Act of 
February 14, 1902, 32 Stat. 5, 27. 

001 Claim of Board of Foreign Missions under Treaty with the Cherokees, 
5 Op. A. G. 268 (1850) ; The Cherokee Fund Not Liable for Damages, 
etc., 3 Op. A. G. 431 (1839) ; Transfer of Stocks from the Chickasaw 
to the Choctaw Fund, 3 Op. A. G. 591 (1840). 

002 To the effect that a tribe may assume collective responsibility for 
debts incurred by individual members, and that the President, at the 
request of tbe tribe, may turn annuity funds over to the creditor, see: 
Contracts of the Potawatomie Indians, 6 Op. A. G. 49 (1853) ; Contracts 
of fndians, 6 Op. A. G. 462 (1854). 

SECTION 23. TRIBAL RIGHT TO RECEIVE FUNDS 

The right of an Indian tribe to receive funds or other personal 
property from the United States or from third parties depends, 
of course, upon the language of the treaty, statute, or agreement, 
in which such promise of payment appears.603 In this section 

ooa The right of an Indian tribe to recover funds, apart from agree
ment, by reason of torts committed against it, is treated elsewhere, in 

we shall attempt to determine the principal sources of tribal 
rights to income, and to analyze the manner in which such pay
ments are handled. 

Chapter 14. The right to compensation under eminent domain pro
ceedings is adverted to in sec. 11, supra. Powers with respect to taxes 
and fees are treated in Chapter 7. 
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A. SOURCES OF TRIBAL INCOME 

The principal source of tribal income, at least since the Revo
lution, bas been the sale of tribal resources-cbiefl.y land, timber, 
minerals, and water power. Since sale of such resources was, 
for m·ore than a century, largely restricted to the United States, 
most of the tribal income received prior to 1891, when the first 
general leasing law was enacted,604 was paid to the tribe by the 
United States. Failure to appreciate the basis of such pay
ments helped to create the popular misimpression that all pay
ments made by the United States to Indians were matters of 
charity. An illustration of this sentiment is found in section 
3 of the Act of June 22, 1874,605 which provides that able-bodied 
male Indians receiving supplies put·suant to appropriation acts 
should perform useful labor "for the benefit of themselves or of 
the tribe, at a reasonable rate, to be fixed by the agent in charge, 
and to an amount equal in value to the supplies to be delivered." 

The popular outcry that would have followed the application 
of a similar rule to white holders of Government bonds or pen
sions m·ay well be imagined. 

It is important to recognize that funds due to Indian tribes 
under treaties and agreements were viewed by the Indians either 
as commercial debts for value received or as indemnities due 
from a foe in war. The fact that such payments were otherwise 
viewed by the public and by many administrators helps to ex
plain some of the bitter controversies which formerly were 
decided on the field of battle and are now decided in the Court 
of Claims. 

In numerous treaties, agreements, and statutes, the United 
States bas agreed to pay money to an Indian tribe, in considera
tion of land cessions or other disposition of Indian property.600 

Where the tribal organization permitted, provision was fre
quently made that payment should go directly to the treasurer 
of the tribe; in other cases payments were to be made to chiefs, 
or to beads of families, or per capita to all adults ; in some 
cases payment was to be made in goods or services.007 

604 Sec sec. 19, supra. 
805 18 Stat. 146, 176; reenacted as permanent legislation in sec. 3 of 

the Act of March 3, 1875, 18 Stat. 420, 449, 25 U. S. C. 137. See Chapter 
4, sec. 10, Chapter 12, sec. 4. 

eoo .Art. 4 of Treaty of November 7, 1825. with Shawnee tribe, 7 Stat. 
284, 285; Art. 4 of Treaty of October 27, 1832, with Potowatomies, 
7 Stat. 399, 401 ; Art. 3 of Treaty of September 10, 1853, wlth Rogue 
River tribe, 10 Stat. 1018, 1019; Art. 3 of Treaty of May 12, 1854, with 
Menomonee tribe, 10 Stat. 1064, 1065 ; Art. 6 of Treaty of May 30, 1854, 
with Kaskaskia and Peoria and Piaukeshaw and Wea tribes, 10 Stat. 
1082, 1083; Art. 3 of. Treaty of June 5, 1854, with Miami tribe, 10 Stat. 
1093, 1094; Art. 4 of Treaty of September 30, 1854, with Chippewa 
Indians of Lake Superior and the Mi&sissippi, 10 Stat. 1109, 1110; Arts. 
3 and 4 of Treaty of September 3, 1830, with Stockbridge and Munsee 
tribes, 11 Stat. 577, 578; Art. 7 of Treaty of August 7, 1856, with Creek 
and Seminole tribes, 11 Stat. 699, 702 ; Art. 3 of Treaty of March 10, 
1865, with Ponca tribe, 14 Stat. 675, 676; Art. 46 of Treaty of April 28, 
1866, with Choctaws and Chickasaws, 14 Stat. 769, 780; Art. 11 of 
Treaty of October 1, 1859, with Sacs and Foxes of the Mississippi, 15 
Stat. 467, 470; Treaty of February 23, 1867, with Senecas. mixed Senecas 
and Shawnees, Quapaws, Confederated Peorias, Kaskaskias, Weas, and 
Piankeshaws, Mianries, Ottawas of Blanchard's Fork and Roche de 
Boeuf, and certain Wyandottes, 15 Stat. 513; Act of April 15. 1874, 
18 Stat. 29 (Seminoles) ; Act of February 19, 1875, 18 Stat. 330, 331 
(Seneca Nation) ; Act of March 3, 1875, 18 Stat. 402, 413 (Choctaws) ; 
Act of February 28, 1877, 19 Stat. 265 (CherokeeR) ; Act of June 16, 
1880, 21 Stat. 238, 248 (Cherokee Nation) ; Act of July 7, 1884, 23 Stat. 
194, 212 (Creek Nation) ; .Act of March 1, 1889, 25 Stat. 757, 758 
(Muscogee or Creek Nation) ; Act of August 19, 1890, 26 Stat. 329 
(Omaha tribe) ; Act of Februat·y 13, 18Gl, 26 Stat. 749, 752 (Sac and 
Fox and Iowa) ; Joint Resolution of March 31, 18()4, 28 Stat. 579, 580 
(Cherokee Nation) ; Act of February 7, 1()03, 32 Stat. 803 (Colville 
Indian Reservation) ; Act of August 26, 1922, 42 Stat. 832 (Agua 
Caliente Band). 

a01 On the scope of obligations thereby assumed by the United States, 
see United States v. Omaha Tribe of Indian3, 253 U. S. 275, 281 (1920) ; 
~nil cf. Unite4 States v. Sentino~e Nation, 299 U. S. 417 (1937). 

Many of the early treaties provided for payments to be made 
in goods. 608 

Ordinarily payments promised in a treaty and paid in annual 
installments called annuities 609 were due to the tribe, and lik~ 
obligations of one nation to another, were deemed satisfied when 
the tribal authorities had received the funds in question.61° For 
the United States to have presumed to satisfy its obligation by 
direct payment to the individual members of the tribe would 
have been a departure from the canons of international law to 
which the Federal Government was trying to assimilate its rela
tionship with the Indian tribes. Furthermore, payments to 
tribal authorities saved the Federal Government from the neces
sity of making difficult adjudications that might lead to dis
satisfaction. On the other hand, payments to tribal authorities 
sometimes led to worse dissatisfactions on the part of individual 
members of the tribes who considered themselves discriminated 
against, and so the practice grew up of resening to the United 
States, by treaty provision, the right to distribute to the mem
bers of the tribe the moneys or goods owing to the tribe.611 

Occasionally the treaty provided that this distribution was to 
be made on the basis of an agreement between the tribal author
ities and the agents of the Federal Government.612 

60S See Chapter 3, sec. 3C (3). 
eon Although it has long been the custom to make new appropriations 

each year, Congress has made appropriations- to Indian tribes payable 
over extended periods. Act of April 21, 1806, 2 Stat. 407 ; Act of March 
3, 1819, 3 Stat. 517 ("annually, for ever") ; Act of January 9, 1837, 
5 Stat. 135 ; Act of l\farch 3, 1811, 2 Stat. 660 ("five hundred dollars 
• • • to be paid annually to the said nations ; which annuities shall 
be permanent"). 

610 This was so self-evident that most of the early treaties did not 
mention the fact. A few treaties, however, did make explicit the under
standing that distribution of payments made to the tribe was to be in 
the hands of the tribal authorities : '.rreaty of September 3, 1836, with 
the Menomonie Nation of Indians, 7 Stat. 506; Treaty of February 22, 
1855, with the Mississippi bands of Chippewa Indians, 10 Stat. 1165. 
Other treaties emphasized this understanding, without making it explicit, 
by providing that the United States n~serve the right to apportion annui
ties among the different bands or tribes with which a single treaty was 
made, but reserving no similar right to appor~ion :funds within a band 
or tribe : Treaty of July 27, 1853, with the Comanche, Kiowa, and 
Apache tribes or nations of Indians, 10 Stat. 1013: Treaty of September 
30, 1854, with the Chippewa Indians of Lake Superior and the Mississippi, 
10 Stat. 1109. 

ou At first these treaties provided simply that the United States might 
"divide the said annuity amongst the individuals of the said tribe,'' 
Treaty of December 30, 1805, with the Piankeshaw, 7 Stat. 100. In the 
Treaty of .January 8, 1821, with the Choctaw, 7 Stat. 210, per capita 
distribution is promised in order to remove •·any discontent which may 
have arisen in the Choctaw Nation, in consequence of six thousand dollars 
of their annuity having been appropriated annually, for sixteen years, by 
some of the chiefs, for the support of their schools." Other treaties 
promising equal distribution are: Treaty of October 4, 1842, with the 
Chippewa Indians of the Mississippi and Lake Superior, 7 Stat. 591; 
Treaty of January 4, 1845, with the Creek and Seminole Tribes of 
Indians, 9 Stat. 821 ; Treaty of March 17, 1842, with the Wyandott 
Nation of Indians, 11 Stat. 581. Later treaties generally reserved a 
more comprehensive right in the President of the United States to deter
mine how moneys due to the Indian tribe should be paid to the members 
of the tribe or expended for their use and benefit: Treaty of March 16, 
1854, with the Omaha tribe of Indlans, 10 Stat. 1043; Treaty of May t>, 
1854:, with the Delaware tribe o:t Indians, 10 Stat. 1048; Treaty of June 
5, 1854, with the Miami tribe of Indians, 10 Stat. 10D3; 'l'rea1.y of 
October 17, 1855, with the Blackfoot and other tribes of Indians, 11 Stat. 
657; Treaty of Januttry 22, 1855, with the Dwamish and other tribes of 
Indians in Territory of Washington, 12 Stat. 927; Treaty of January 26, 
1855, with the S'Klallams, 12 Stat. 933; Treaty of January 31, 1855, 
with the l\lakah tribe of Indians, 12 Stat. 939 ; Treaty of June 25, 1855. 
with the Confederated tribes of Indians in Middle Oregon, 12 Stat. 963; 
Treaty of July 1, 1855, with Qui-nai-elt and Quil -leh-ute Indians, 12 Stat. 
971; Treaty of February 18, 1861, with the Confederated tribes of Arapa
hoe and Cheyenne Indians, 12 Stat. 1163 ; Treaty of March 6, 1865, with 
the Omaha Tribe o:t Indians, 14 Stat. 667; Treaty of September 29, 1865, 
with the Great and Little Osage Indians, 14 Stat. 687; Treaty of March 2, 
1868, with the Ute Indians, 15 Stat. 619. 

e12 See, for example : Treaty of September 29, 1837, with the Sioux 
Nation of Indians, 7 Stat. 538; Treaty of October 18, 1848, with the 
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Generally such per capita payments comprised only a portion 

of the funds due to the tribe, the remainder of such funds being 
invested or expended in other ways.613 Occasionally an Indian 
treaty provided for complete per capita distribution of tribal 
funds. 614 Since 1871, and particularly during the years following 
the General Allotment Act, when per capita distribution of 
property was looked upon as an effective means of destroying 
tribal organization, numerous statutes provided for per capita 
payment of tribal funds. 615 

In recent decades compensation to Indian tribes for land or 
other property has generally taken the form of statutory provi
sions requiring that certain sums be placed "to the credit of" a 
given tribe.616 Frequently specific provision is made covering the 
interest to be paid upon the fund and covering also the purposes 
for which and the manner in which the fund may be expended. 
Where a tribe has several different funds to its credit the statute, 
if clearly drafted, specifies the particular fund to which the sum 
in question is to be added. 

Some statutes merely provide that funds shall be deposited in 
the United States Treasury and be subject to appropriations by 
the Congress for a designated group or tribe of Indians.617 

Menomonee Tribe of Indians, 9 Stat. 952 ; Treaty of May 10, 1854, with 
the Shawnees, 10 Stat. 1053; Treaty of June 19, 1858, with the Menda
wakanton and Wahpakoota bands of the Sioux tribe of Indians, 12 Stat. 
1031 ; Treaty of June 19, 1858, with the Sisseeton and Wahpaton bands 
of Sioux tribe of Indians, 12 Stat. 1037. 

613 Treaty of January 14, 18iJ7, with Saganaw Chippewas, 7 Stat. 528; 
Treaty of October 21, 1837, with Sacs and Foxes, 7 Stat. 540; Treaty 
of October 19, 1838, with Ioways, 7 Stat. 568; Treaty of August 5, 1851, 
with Bands of Dalwtas, 10 Stat. 954 ; Treaty of March 15, 1854, with 
Ottoes and Missourias, 10 Stat. 1038; Treaty of May 10, 1854, with 
Bands of Shawnees, 10 Stat. 1053; Treaty of April19, 1858, with Yancton 
Sioux, 11 Stat. 743. 

614 'freaty of January 31, 1855, with Wyandott Tribe, 10 Stat. 1159. 
61a Act of March 3, 1881, sec. 5, 21 Stat. 414, 433-434 ; Act of May 15, 

1888, sec. 1, 25 Stat. 150 (Omahas) ; Act of July 4, 1888, 25 Stat. 240 
(Winnebago Reservation) ; Act of October 19, 1888, 25 Stat. 608 (Chero
kee) ; Act of June 6, 1900, sec. 1, 31 Stat. 672, 673 (Fort Hall Reser
vation) ; Act of March 1, 1901, 31 Stat. 848, 859 (Cherokee) ; Act of 
March 1, 1901, 31 Stat. 861, 870 (Creek) ; Act of June 30, 1902, 32 Stat. 
500, 503 (Creek) ; Act of March 3, 1909, 35 Stat. 751 (Quapaw) ; Act 
of June 25, 1910, sec. 21, 36 Stat. 855, 861 (Sisseton and Wahpeton) ; 
Joint Resolution of August 22, 1911, 37 Stat. 44; Act of April 18, 1912. 
37 Stat. 86 (Osage 'l.'ribe) ; Act of May 11, 1912, sec. 3, 37 Stat. 111 
(Omaha Tribe) ; Act of June 4, 1920, sec. 11, 41 Stat. 751, 755 (Crow) ; 
Act of March 3, 1921, 41 Stat. 1249 (Osage) ; Act of June 4, 19!!4, 
48 Stat. 376 (Eastern Band of Cherokees). 

o1o Act of December 15, 1874, 18 Stat. 291, 292 (Eastern band of Sho
shones) ; Act of April 10, 1876, sec. 3, 19 Stat. 28, 29 (Pawnee tribe) ; 
Act of April 25, 1876, sec. 2, 19 Stat. 37 (Menomonee Indians) ; Act of 
August 15, 1876, sec. 4, 19 Stat. 208 (Otoe and Missouria and Sac and 
Fox of the Missouri tribes) ; Act of June 28, 1879, 21 Stat. 40, 41 (Osage 
Indians) ; Act of March 3, 1881, sec. 4, 21 Stat. 380, 381 (Otoe and Mis
souria Tribes) • Act of March 3, 1885, sec. 3, 23 Stat. 340, 343 (Cayuse, 
Walla-Walla, a'nd Umatilla Indians) ; Act of March 3, 1885, sec. 4, 23 
Stat. 351, 352 (Sac and Fox and Iowa Indians) ; Act of September 1, 
1888, sec. 6, 25 Stat. 452, 455 (Shoshone and Bannack tribes) ; Act of 
January 14, 1889, sec. 7, 25 Stat. 642, 645 (Chippewas) ; Act of June 12, 
1890, sec. 3, 26 Stat. 146, 147 (Menomonees) ; Act of October 1, 1890, 
sec. 4, 26 Stat. 658, 659 (Round Valley Indian Reservation) ; Act of 
March 3, 1901, 31 Stat. 1455 (Chippewa Indians) ; Act of June 13, 1902, 
32 Stat. 384 (Ute Indian Reservation) ; Act of August 17, 1911, 37 Stat. 
21 (Rosebud Indian Reservation) ; Act of July 1, 1912, 37 Stat. 186 
(Umatilla Indian Reservation) ; Act of July 10, 1912, 37 Stat. 192 (Flat
ltead Indians) ; Act of February 14, 1913, sec. 6, 37 Stat. 675, 677 
(Standing Rock Indian Reservation) ; Act of August 22, 1914, sec. 1, 38 
Stat. 704 (Quinaielt Reservation) ; Act of March 2, 1917, sec. 2, 39 Stat. 
994, 995 (Fort Peck Indians) ; Act of March 3, 1919, 40 Stat. 1320, 1321 
(Rosebud Indians) ; Act of December 11, 1919, sec. 2, 41 Stat. 365, 366 
(Fort Peck Indians) ; Act of May 31, 1924, sec. 1, 43 Stat. 247 (Quinaielt 
Reservation) ; Act of February 28, 1925, 43 Stat. 1052 (Chippewa 
Indi'ans) ; Act of August 25, 1937, sec. 3, 50 Stat. 811 (Agua Caliente or 
Palm Springs Band). 

817 Act of June 7, 1924, sec. 1, 43 Stat. 596 (Pyramid Lake Indian 
Reservation). 

Since 1847 the President has been empowered, in his discre
tion, to pay over moneys due to Indian tribes to the members 
thereof, per capita, instead of to the officers or agents of the 
tribe.618 Questions of interpretation, however, continued to arise 
even after the 1847 statute. 

Where the manner of payment is in issue it has been said that 
a requirement of execution of a receipt or release by the tribe 
indicates that payment to tribal officers rather than heads of 
families is intended.619 

Again, it has been said: 

Ordinarily a debt due to a nation, by a treaty, ought to 
be paid to the constituted authorities of the nation; but 
where the treaty and the law appropriating the money 
both direct the payment to all the individuals of the na
tion per capita, the treaty and the statute must prevail.020 

The statutes dealing with payments due from the United 
States to Indian tribes represented, until the end of the nine
teenth century, the chief source of tribal income, supplemented 
only sporadically by special statutes or treaties authorizing 
the leasing or sale of tribal lands to other Indian tribes 621 or to 
non-Indians. 

A further source of income of considerable importance during 
recent decades is constituted by judgment awards in suits 
against the United States. 

In recent years, various jurisdictional acts have provided that 
no part of the judgment that may be awarded pursuant to the 
act shall be paid out in per capita payments to the Indians 
concerned. 622 

This proviso represents a well-established tendency to devote 
recoveries from judgments in claim cases to the rebuilding of the 
entire tribal estate rather than to temporary payments which 
are easily dissipated. 

An important source of income due to Indian tribes from non
governmental sources developed with the building of railroads 
across Indian reservations. 623 

Most of the statutes which grant rights-of-way to railroads 
or other transportation or communication companies provide for 
payment of compensation to the Indian tribe. A majority of 
the statutes relating to railroads contain the phrase "that the 

618 Act of March 3, 1847, sec. 3, 9 Stat. 203, amending Act of June 30, 
1834, sec. 11, 4 Stat. 735, 737. The 1847 provision was subsequently 
embodied, with other material, in R. S. § 2086 and 25 U. S. C. 111. 

619 "The direction that the money shall be paid to the Creek nation is 
not decisive, because payment to the heads of families is a mode of 
making payment to the nation. But the condition that a release of all 
claim for the whole sum shall first be executed by the Creek nation, is 
not equivocal, because such a release could not be executed by the heads 
of families or by individuals. And when the act directs that the payment 
shall be made to the Creek nation, and that the release shall be executed 
by the Creek nation, the inference would seem to be very strong against 
a distribution 1Jer capita. But when the act goes one step further, and 
requires that the persons to whom the money shall be paid shall make 
satisfactory proof that they have full power and authority to receive and 
receipt for the same, the inference bl•comes irresistible against a distri
bution and payment to heads of families, which would be entirely irre
concilable with this provision." (Pp. 48-49.) Payment of Certain Moneys 
to the Creeks, 5 Op. A. G. 46, 48-49 (1848). The later portion of this 
opinion, apparently inconsistent with the above quotation, was revised in 
5 Op. A. G. 98 (1849). Of. Payment of Certain Moneys to the Cherokees, 
5 Op. A. G. 320 (1851). 

620 Payment of Certain Moneys to the Cherokees, 5 Op. A. G. 320 (1851). 
Accord: Miami Indians, 6 Op. A. G. 440 (1854) (treaty provision, ambigu
ous, superseded by statute). 

621 Various early statutes provided for payment by one Indian tribe to 
another in connection with intertribal land transference. See, for 
example, Act of June 5, 1872, 17 Stat. 228 (payment by Kansas Tribe 
to Osage Tribe). 

622 See, for example, Act of March 3, 1931, 46 Stat. 1487 (Pillager Bands 
of Chippewa Indians). And see Chapter 9, sec. 6, fn. 145. 

623 See sees. 18-20, supra. 
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said railway company shall pay to the Secretary of the Interior, 
for the benefit of the particular nations or tribes through whose 
lands said line may be· located," a specified sum,024 which is 
frequently fixed at $50 per mile of road. In a few instances 
similar language referring to a definite tribe is used instead of 
the more general language above noted.625 A few statutes pro
vide that the railway company shall pay the required sum "to 
the Secretary of the Interior, for the benefit of the particular 
nations or tribes or individuals through whose lands said line 
may be located." G!!a A few such statutes provide simply for pay
ment directly to the tribe concerned.627 Other statutes provide for 
payment without specifying the manner of such payment.0

!!8 

In 1899 the matter of railroad rights-of-way, hitherto dealt 
with in· piecemeal legislation, was covered by a general statute 029 

which provided: 
Sro. 5. That where a railroad is constructed under the 

provisions of this Act through the Indian Territory there 
shall be paid by the rail:l:oad company to the Secretary of 
the Interior, for the benefit of the particular nation or 
tribe through whose lands the road may be located, such 
an annual charge as may be prescribed by the Secretary of 
the Interior, not less than fifteen dollars for each mile of 
road, the same to be paid so long as said land shall be 
owned ancl occupied by such nation or tribe, which pay
ment shall be in addition to the compensation otherwise 
required herein. 

The various general statutes authorizing the leasing of Indian 
lands, and other forms of disposition of Indian tribal property 
which have been analyzed in earlier sections of this chapter, 
generally provide that the proceeds from such transactions shall 
be deposited to the credit of the tribe concerned. 

The following table shows the various general statutes direct
ing that specified forms of tribal income be deposited to the 
credit of the tribe.630 

624 Act of July 4, 1884, 23 Stat. 69, 71 ; Act of July 4. 1884, 23 Stat. 
73, 74; Act of February 18, 1888, 25 S1at. 35, 37; Act of May 14, 1888, 25 
Stat. 140, 142 ; Act of May 30, 1888, 25 Stat. 162, 163 ; Act of June 26, 
1888, 25 Stat. 205, 207; Act of June 21, 1890, 26 Stat. 170, 171; Act 
of June 30, 1890, 26 Stat. 184, 185-186; Act of September 26, 1890, 
26 Stat. 485. 487 ; Act of February 24, 1891, 26 Stat. 783, 785 ; Act of 
March 3, 1891, 26 Stat. 844, 846; Act of February 27, 1893, 27 Stat. 487, 
489; Act of February 27, 1893, 27 Stat. 492, 493; Act of March 1, 1893, 
27 Stat. 524, 525-526; Act of December 21, 1893, 28 Stat. 22, 24; Act 
of August 4, 1894. 28 Stat. 229, 231; Act of April 6, 1896, 29 Stat. 87, 
89; Act of January 29, 1897, 29 Stat. 502, 504; Act of March 23, 1898, 
30 Stat. 341, 342. The provision in question is found in sec. 5 of each 
of the foregoing statutes. 

62s Act of January J 6, 1889, sec. 5, 25 Stat. 647, 649 (White Earth 
band of Chippewas) ; Act of February 2R, 1889, sec. 5, 25 Stat. 684, 685 
(Yanldon Indian Reservation) ; Act of March 2, 1896, sec. 5, 29 Stat. 40, 
41 (Choctaw). . 

c.2o Act of March 18, 1896, sec. 5, 29 Stat. 69, 71 ; Act of March 30, 
1896, sec. 5, 29 Stat. 80, 82; Act of February 28, 1899, sec. 4, 30 Stat. 
912, 913. 

627 Act of April 25, 1896, 29 Stat. 109 ("deposit with the treasury of the 
tribe to which the lands belong"). 

a2s Act of April 24, 1888, sec. 4, 25 Stat. 90, 91 ; Act of July 26, 1888, 
sec. 3, 25 Stat. 350, 351 (Puyallup) ; Act of March 2, 1889, sec. 2, 25 
Stat. 1010 (Leech Lake and White Earth Indian Reservations) ; Act of 
February 20. 1893, 27 Stat. 468 (Puyallup) ; Act of July 18, 1894, sec. 2, 
28 Stat. 112 (White Earth, Leech Lake, Chippewa, and Fond du Lac 
Reservations) ; Act of August 23, 1894, sec. 2, 28 Stat. 489 (Leech Lake, 
Chippewa, and Winnebagoshish Reservations) ; Act of March 28, 1896, 29 
Stat. 77. 

6211 Act of March 2, 1899, 30 Stat. 990, 992. 
630 Special acts applying to particular tribes make similar provisions 

for depositing proceeds of leases, etc., in the United States Treasury to 
the credit of the designated tribe. Act of April 15, 1912, 37 Stat. 85 
(homesteaders' payments on Coeur d'Alene Reservation); Act of August 
9, 1916, 39 Stat. 445 (sale of Kiowa town-site reserve) ; Act of May 23, 
1908, 35 Stat. 268 (sale of Chippewa timber) ; Act of May 29, 1908, 35 
Stat. 458 (sale of Spokane surplus lands). Of. Act of February 18, 1909, 
35 Stat. 636 (Kiowa, Comanche, and Apache); Act of June 17, 1!>1.0. 36 
Stat. 533 (Cheyenne-Arapahoe). 

u.s.a. 
sec. Source of income 
No. 

Date of act Statute cita· 
tion Provision 

-------·----------1:-----------l·----------l----------------
25:314 Rights·of·way _____ Mar. 2, 1899, 30 Stat. 99L .. 

sec. 3,amend· 
ed Feb. 28, 
1902. 

25:319 Right!'-Of·way for Mar. 3, 1001. 31 Stat.1083 .. 
telephone, etc. sec. 3. 

25:321 Right-of-way for Mar. 11, 1904, 33 Stat. 65, 39 
pipe lines. !l mend e d Stat. 073. 

Mar. 2,1917, 
sec. 1. 

25:320 Acquisition of Mar.3,1900 ___ 35Stat.78L_. 
lands by rail-
ways for mate-
rials and reser· 
voirs. 

25:407 Saleoftimber _____ June 25, 1910, 36Stat.857 __ _ 
sec. 7. 

25:190 Sale of agency Apr.12,192L_ 43Stat.93 __ _ _ 
tracts, etc. 

25:400a Mining lease of Apr.l'i, 1926___ 44 Stat. 300. __ 
agency reserves. 

16:615 Sale of burnt tim· Mar. 4, 19 13, 37 Stat. 1015. 
ber on "Public amend ed amended 
Domain." July 3, 19 26. 44 Stat. 891. 

3fl:86 Agricultural en- Feb. 27, 19 17, 39 Stat. 944, 
tries on surplus sec. 4. 945. 
coal lands. 

16:810 Water power li- June 10, 1920, 41 Stat. 1063, 
cense rentals. sec. 17. 1072. 

"Payment to the Sec· · 
retary of the Interior 
for the benefit of the 
tribe or nation." 

"Pay to the Secretary 
of the Interior. for the 
use and benefit of the 
Indians, such an
nu~l tax ?;> he may 
des1gnate. 

"Pay to the Secretary 
of the Interior, for 
the use and benefit 
of the Indians, such 
annual tax as be may 
designate." 

" D e p o s i t e d in the 
Treasury of the 
United States to the 
credit of the tribe or 
tribes." 

"Shall be used for the 
benefit of the Indians 
of the reservation in 
such manner as he 
[Secretary of the In
terior] may direct." 

"Deposited in the 
Treasury of the Unit
ed States to the 
credit of the Indians 
owning the same." 

" D e posited in the 
Treasury of the 
United States to the 
credit of the Indians 
for whose benefit the 
lands are reserved 
subject to appropria· 
tion by Congress for 
educational work 

' among the Indians 
or in paying expenses 
of administration of. 
agencies." 

"Transferred to the 
fund of such tribe or 
otherwise credited or 
i!istribnted as by 
law provided." 

"Shall be paid into the 
Treasury of the Unit
ed States to the 
credit of the same 
fund under the same 
conditions and limita
tions as are or may be 
prescribed by law for 
the disposition of the 
proceeds arising from 
the disposal of other 
surplus lands in such 
Indinn reservation." 

"Rhall be placed to the 
credit of the Indians 
of such reservation." 

In addition to the foregoing specific provisions, there are other 
currently effective statutes relating to the leasing of Indian lands 
which do not specify the manner in which the receipts are to be 
handled.631 

The Act of March 3, 1883, as amended,632 provides: 
All miscellaneous revenues derived from Indian reserva

tions, agencies, and schools, except those of the Five 
Civilized Tribes, and not the result of the labor of any 
member of such tribe, which are not required by existing 
law to be otherwise disposed of, shall be covered into the 
Treasury of the United States under the caption "Indian 
moneys, proceeds of labor", and are hereby made available 
for expenditure. in the discretion of the Secretary of the 
Interior, for the benefit of the Indian tribes, agencies, and 
schools on whose behalf they are collected, subject, how-

------
631 Act of February 28, 1891, sec. 3, 26 Stat. 795, 25 U. S. C. 397 

(grazing leases) ; Act of August 15, 1894, sec 1, 28 Stat. 305, 25 U. S. C. 
402 (farming leases) ; Act of July 3, 1936, 44 Stat. 894, 25 U. S. C. 402a 
(lease of irrigable land) ; Act of May 11, 1938, 52 Stat. 347, 25 U. S. C. 
396a (mining leases). 

632 Sec. 1. 22 Stat. 590, as amended by Act of March 2, 1887, 24 Stat. 
463 ; Act of May 17, 1926, sec. 1, 44 Stat 560; Act of May 29, 1928, sec. 
1, 45 Stat. 986, 991, 25 U. S. C. A. 155 (Supp.). 
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ever, to the limitations as to tribal funds imposed by 
section 27 of the Act of May 18, 1916 (Thirty-ninth Statutes 
at Large, page 159). 683 

That this act does not limit the power of an Indian tribe to 
receive payments based on use of tribal land was the view taken 
by the Department of the Interior in holding that tribes organ
ized under section 16 of the Act of June 18, 19'34, but not incor
porated under section 17, might deposit such receipts in their own 
treasury. This conclusion was concurred in by the Comptroller 
General. The position of the Interior Department and of the 
Comptroller General is set forth in an Opinion of the Comptroller 
General dated June 30, 1H37/;:14 from which the following excerpts 
are taken: 

"* * * the act of May 27, 1926 ( 44 Stat. 560), amend
ing the act of March 3, 1883 ( 22 Stat. 590), governs the 
use of revenues received by officials or employees of the 
Interior Department, and has no application to such pay
ments as may lawfully be made to tribal officers under the 
provisions of the act of June 18, 1934, and constitutions 
adopted thereunder and approved by the Secretary of the 
Interior. The legislative history of the act of 1883 and 
the act of 1926 shows that these statutes were designed to 
control and regularize departmental receipts and accounts. 
They were not intended to regulate or to prohibit payments 
made directly to tribal officers. 635 * •:• * 

"The question of whether an organized tribe may enter 
into negotiations and agreements respecting the use of 
tribal land and requiring payment to a regularly bounded 
tribal officer, by virtue of such agreements, is primarily 
an administrative question to be determined by the Secre
tary of the Interior in consideration of such factors as 
the experience of the Indian tribe in handling funds, the 
amount of the funds involved, the extent of the activity 
undertaken by tribal officers or other members of the tribe 
in developing sources of tribal revenue, and similar factors. 

"Under Article IX, section 3 of the Constitution of the 
Gila River Pima-Maricopa Indian Community, those com
munity lands which are not assigned to particular indivi
duals for their private benefit or to groups of individuals 
operating as districts may be used by the community or 
may be leased by the council to members of the community, 
rentals to accrue to the community treasury to be used 
for the support of the helpless or other public purposes. 
This provision supersedes prior administrative regulations 
requiring all leases to be approved by the superintendent 
of the agency and further requiring that all payments 
made on the leases should be deposited in the United 
States Treasury. Under the present constitutional pro
visions the receipts in question are not revenues or re
ceipts of the United States, t.he agreements from which 
they arise are not agreements appro.ved by the superin
tendent and consequently such receipts are not affected by 
the act of May 17, 1926, or regulations issued thereunder, 
with respect to the accounting and deposit of tribal trust 
funds." 

* * * * * 
OASE NO. 3 

* * * The additional powers granted in the new act do 
not expressly mention the control by the tribe of their own 
finances, and there is, therefore, some doubt whether such 
authorization was intended. However, having in view 
the broad purposes of the act, as shown by its legislative 
history, to extend to Indians the fundamental rights of 
political liberty and local self-goyernment, and there 
having been shown the fact that some of the power so 
granted by the new act would require the use of tribal 
funds for their accomplishment-being necess:uy incidents 
of such powers~and the further fact that the act of June 
23, 19•36, 49 Stat. 1928, provides that section 20 of the 
Permanent Appropriation Repeal Act, 48 Stat. 1233, shall 
not apply to funds held in trust for individual Indians, 
associations of individual Indians, or for Indian corpora
tions chartered under the act of June 18, 1034, this office 
would not be required to object to the procedures suggested 
in your memorandum for the handling of tribal funds of 
Indian tribes organized pursuant to the said act of June 
18, 19·34. 

Whether the conclusion in which the Secretary of the Interior 
and the Comptroller General agreed, in the case of an organized 
tribe, applies equally to an unorganized tribe remains uncer
tain. Implicit in this problem is the question of whether legisla
tion such as the 1883 act has any application to funds in the 
possession of an Indian tribe. To this question we shall return 
in the final section of this chapter. 

B. MANNER OF MAIHNG PAYMENTS TO TRIBE . 

Although a good deal of the foregoing discussion has dealt in
evitably with the manner as well as the source of payments made 
to an Indian tribe, it remains to note the various general statutes 
which have regulated the manner of making such payments. 
Generally such statutes haYe been limited to details of payment 
not co\ered by the treaty or act under which the payment is due. 
But in certain cases grave questions have arisen as to the com
patibility between the statutes creating the debt and the statutes 
determining the manner of its discharge. 

For the most part, these statutes are designed to guard against 
fraud and unfairness in the distribution of funds and supplies. 
'l'he Act of June 30, 1834,636 contained two general provisions 
covering the payment of Indian annuities: 

SEo. 11. And be it further enacted, That the payment 
of all annuities or other sums stipulated by treaty to be 
made to any Indian tribe, shall be made to the chiefs of 
such tribe, or to such person as said tribe shall appoint; 
or if any tribe shall ap.propriate their annuities to the 
purpose of education, or to any other specific use, then to 
such person or persons as such tribe shall designate. 

SEc. 12. And be it furtther enacted, That it shall be 
Jawful for the President of the United States, at the re
quest of any Indian tribe to which any annuity shall be 
payable in money, to cause the same to be paid in goods, 
pnrchased as provided in the next section of this act. (P. 
737.) 

As subsequently amended,e37 these provisions are embodied in "Article VIII, section 3 of the Constitution of the 
Cheyenne River Sioux Tribe, ·above referred to, provides 
'Tribal lands may be leased by the tribal council, with 
the approval of the Secretary of the Interior, for such 
periods of time as are permitted by law.' Nothing is said 
in this section or in any other section of the constitution 
as to whether rentals paid under such leases shall be paid 
to the disbursing agent of the reservation for deposit in 
the United States Treasury or to the bonded treasurer of 
the tribe for deposit in the tribal treasury. Presumably 
this is left, like the other terms of the lease, to the dis
cretion of the Tribal Council and the Secretary of the 

the United States Code in the following form: · 

Interior." · 

* * * * * 
638 In its code form, the reference is to "sees. 123 and 142 of this title." 
OMA-86599. 
635 :Material in quotations is quoted by the Comptroller General from 

the Interior Department letter of submissio~. 

§ 111. Payment of annuities and distribution of goods. 
The payment of all moneys and the distribution of all 
goods stipulated to be furnished to any Indians, or tribe 
of Indians, shall be made in one of the following ways, as 
the President or the Secretary of the Interior may direct: 

First. To the chiefs of a tribe, for the tribe. 
Second. In cases where the imperious interest of the 

tribe or the individuals intended to be benefited, or any 
treaty stipulation, requires the intervention of an agency, 
then to such person as the tribe shall appoint to receive 
such moneys or goods ; or if several persons be appointed, 
then upon the joint order or receipt of such persons. 

636 4 Stat. 735. 
637 Act of March 3, 1847, sec. 3, 9 Stat. 203; Act of August 30, 1852, 

flee. 3, 10 Stat. 41. 56 ; Act of July 15, l-870, sees. 2 anq 3, l.6 Stat. 33:$, 
360, 25 u. s. c. 111. 
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Third. 'ro the heads of the families and to the indi
viduals entitled to participate in the moneys or goods. 

Fourth. By consent of the tribe, such moneys or goods 
may be applied directly, under such regulations, not incon
sistent with treaty stipulations, as may be prescribed by 
the Secretary of tlie Interior, to such purposes as will best 
promote the happiness and prosperity of the members of 
the tribe, and will encourage able-bodied Indians in the 
habits of industry and peace. 

Various other early statutes still in force require civil and 
military officers to certify to the actual delivery of goods owing 
to Indians,638 ~uthorize the President to require that payments 
and deliveries be made by the various superintendents,639 permit 
payment of annuities in coin,640 or goods (at the request of the 
tribe) 641 authorize Indians 18 years of age or over to receive 
annuities,842 require the Secretary of the Interior to designate 
disbursing officers handling per capita payments,643 extend these 
safeguards to the payment of judgment moneys,64

' require the 
presence of the "original package" when goods are distributed,645 

and require reports as to the status of tribal fiscal affairs gener
ally,648 reimbursable accounts,647 and attendance records for the 
occasions when goods are distributed.643 

The foregoing statutes are designed primarily to protect the 
Indians against lax or dishonest officialdom. A separate body 
of legislation is directed against immorality on the part of the 

the beneficiaries of obligations :from the United States to perform 
useful labor in order to secure the sums or supplies owing them. 
At various times provisions were made that tribes at war with 
the United States should not receive annuities or appropriations. 
Thus, section 2 of the Appropriation Act of March 3, 1875,653 

provided: 

That none of the appropriations herein made, or of any 
appropriations made for the Indian service, shall be paid 
to any band of Indians or any portion of any band while 
at war with the United States or with the white citizens 
of any of the States or Territories. (P. 449.) 

Section 1 of the same act, now embodied in the United States 
Code as section 129 of title 25, provides : 

The Secretary of the Interior is authorized to withhold. 
from any tribe of Indians who may hold any captives 
other than Indians, any moneys due them from the United 
States until said captives shall be surrendered to the 
lawful authorities of the United States. 

A third type of statute governing federal payments and dis
tributions is concerned with the issue of tribal payments versus 
individual payments. During the allotment period a persistent 
effort was made to individualize annuities and funds, for approxi
mately the same reasons that created the desire to individualize 
land. 

Indian·s. The Appropriation Act of March 3, 1877,6~4 contained a direction 
Section 3 of the Act of March 3, 1847,640 as it appears today to each agent having supplies to distribute--

in title 25 of the United States Code, provides: * * * to make out rolls of the Indians entitled to sup

§ 130. Withholding of moneys or goods on account of 
intoxicating liquors. No annuities, or moneys, or goods, 
shall be paid or distributed to Indians while they are 
under the influence of any description of intoxicating 
liquor, nor while there are good and sufficient reasons 
leading the officers or agents, whose duty it may be to 
make such payments or distribution, to believe that there 
is any species of intoxicating liquor within convenient 
reach of the Indians, nor until the chiefs and headmen of 
the tribe shall have pledged themselves to use all their 
influence and to make all proper e_xertions to prevent the 
introduction and sale of such liquor in their country. 

The Act of March 2, 1867,650 still in force, forbids the payment 
of treaty funds to an Indian tribe which, since the last distribu
tion of funds, "has engaged in hostilities against the United 
States, or against its citizens * * *." The .Act of April 10, 
1869, also still in effect, forbids delivery of goods pursuant to 
treaty to chiefs who have violated a treaty.651 

We have already noted that the Act of June 22, 1874,652 required 

638 Act of June 30, 1934, ·4 Stat. 735, 737, R. S. § 2088, 25 U. S. C. 112. 
639 Act of March 3, 1857, sec. 1, 11 Stat. 169, R. S. § 2089, 25 U. S. C. 

113. 
640 Act of March 3, 1865, sec. 3, 13 Stat. 541, 561, R. S. § 2081, 25 

u.s. c. 114. 
641 Act of June 30, 1834, sec. 12, 4 Stat. 735, 737, R. S. § 2082, 

25 u. s. c. 115. 
842 Act of March 1, 1899, sec. 8, 30 Stat. 924, 947, 25 U. S. C. 116. 
643 Act of June 10, 1896, sec. 1, 29 Stat. 321, 336, 25 U. S. C. 117. 
644 Act of March 3, 1911, sec. 28, 36 Stat. 1058, 1077, 25 U. S. C. 118. 
645 Act of April 10, 1869, 16 Stat. 13, 39, R. S. § 2090, 25 U. S. C. 132. 
646 Act of March 3, 1911, sec. 27, 36 Stat. 1058, 1077, 25 U. S. C. 143. 
641 Act of April 4, 1910, sec. 1, 36 Stat. 269, 270, amended June 10, 1921, 

sec. 304, 42 Stat. 20, 24; 25 U. S.C. 145. 
648 Act of February 14, 1873, 17 Stat. 437, 463, R. S. § 2109, 25 

u.s. c. 146. 
649 9 Stat. 203, R. S. § 2087, 25 U. S. C. 130. 
650 14 Stat. 492, 515, R. S. § 2100, 25 U. S. C. 127. 
65t16 Stat. 13, 39, R. S. § 2101, 25 U. S. C. ·138. 
652 18 Stat. 146; made permanent by Act of March 3, 1875, sec. 3, 

18 Stat. 449; 25 U. S. C. 137. 

plies at the agency, with the names of the Indians and of 
the heads of families or lodges, with the number in each 
family or lodge, and to give out supplies to the heads of 
families, and not the heads of tdbes or bands, and not to 
give out supplies for a greater length of time than one 
week in advance: Provided, however, That the Commis
sioner of Indian Affairs may, in his discretion, issue sup
plies for a greater period than one week to such Indians 
as are peaceably located upon their reservation and 
engaged in agriculture. 

The purpose of this provision was apparently to break down 
the tribal control that chiefs might exercise through the distri
bution of food and clothing and to transfer the prestige attached 
to such offices to the Indian agents. 

The Act of March 2, 1907,655 authorizes the Secretary of the 
Interior to apportion "tribal or trust funds on deposit in the 
Treasury of the United State~" among the members of the tribe 
concerned.656 

General segregation and distribution of tribal funds to mem
bers appearing on "final rolls" made by the Secretary of the 
Interior was authorized by section 28 of the Act of May 25, 
1918,657 and section 1 of the Act of June 30, 1919.658 The repeal 
of the distribution features of the latter statute by the Act of 
June 24, 1038,659 parallels the termination of the allotment policy. 

653 18 Stat. 420. 
654 Sec. 2, 19 Stat. 271, 293. 
or>~~34 Stat. 1221, 25 U. S. C. 119. 

sec. 4. 
See Chapter 4, sec. 13 ; Chapter 10, 

656 Sec. 2 of this act provides for payments to helpless Indians, 35 
· Stat. 1221, amended by Act of May 18, 1916, 39 Stat. 128 ; 25 U . S. C. 
121. 

r.:~r 40 Stat. 561, 591, 25 U. S. C. 162 (segregation of funds). To the 
effect that the preparation of a "final roll" under congressional direction 
<:annot, in the nature of the case, prevent a later Congress from author
izing a new roll, see Op. Sol. I. D., M.27759, January 22, 1935 (Creek). 
And see Chapter 4, sec. "14; Chapter 10, sec. 4. 

658 41 Stat. 3, 9, 25 U. S. C. 163 (enrollment). 
659 52 Stat. 1037, 25 U. S. C. 162, 162a. See Chapter 4, sec. 16; Chap

ter 10, sec. 4. 
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Other miscellaneous statutes relating to the handling of funds matters of accounting procedure and the enforcement of appro
due from the United States to Indian tribes relate primarily to priation limitations.600 

66<.' R. S. § 2097, 25 U. S. C. 122 (Limitation on application of tribal 
funds) ; Act of May 18, 1916, sec. 27, 39 Stat. 123, 158, 25 U. S. C. A. 123 
(Expenditure from tribal funds without specific appropriations) ; Act of 
April 13, 1926, 44 Stat. 242, 25 U. S. C. A. 123a (Supp.) (Tribal funds; 
use to pllrchase insurance for protection of tribal property) ; Act of May 
9, 1938, sec. 1, 52 Stat. 291, 315, 25 U. S. C. A. 123b (Supp.) (Tribal funds 
for traveling and other expenses) ; Act of May 24, 1922, 42 Stat. 552, 575, 
25 U. S. C. 124 (Expenditures from tribal funds of Five Civilized Tribes 
without specific appropriations) ; Act of June 30, 1919, sec. 17, 41 Stat. 
3, 20, 25 U. S. C. 125 (Expenditure of moneys of tribes of Quapaw 
Agency) ; R. S. § 2092, 25 U. S. C. 131 (Advances to disbursing officers) ; 

Act of March 1, 1907, 34 Stat. 1015, 1016, 25 U. S. C. 134 (Appropriations 
for supplies available immediately) ; Act of March 3, 1875, 18 Stat. 420, 
4GO, 25 U. S. C. 135 (Supplies distributed so as to prevent deficiencies) ; Act 
of July 1, 1898, sec. 7, 30 Stat. 571. 596, 25 U. S. C. 136 (Commutation of 
rations and other supplies) ; Act of March 1, 1907, 34 Stat. 1015, 1016, 25 
U. S. C. 139 (Appropriations for subsistence) ; Act of March 1, 1907, 
34 Stat. 1015, 1016, 25 U. S. C. 140 (Diversion of appropriations for em
ployees and supplies) ; Act of January 12, 1927, sec. 1, 44 Stat. 934, 939, 
25 U. S. C. 148 (Supp.) (Appropriations for supplies; transfer to 
Indian Service supply fund; expenditure). 

SECTION 24. TRIBAL RIGHT TO EXPEND FUNDS 

Since the United States and the Indian tribe have each an tribal funds without Indian consent is dealt with elsewhere.670 

interest in tribal funds held in the Treasury of the United It may be noted, however, that the omission of express reference 
States, the normal method of disposing of such funds has been to tribal consent in appropriation provisions referring to tribal 
by common consent of the tribe and the Federal Government. funds does not necessarily imply the absence .of such consent. In 
So far as treaty funds are concerned, treaty provisions, many fact, many provisions for the appropriation of tribal funds are 
of which are still in force, embodied a common agreement con- sought at the request of the tribe concerned, although no refer
cerning the disposition of tribal money. Following the treaty ence to this fact appears on the face of the statute. 
period, agreements with Indian tribes, ratified by act of Con- The present state of the law with respect to the power of an 
gress, served a similar purpose. In recent years various new Indian tribe to expend funds or dispose of other per!Sonal prop
formulae have made their appearan~e embodying, in one way erty held by the United States in trust for the tribe is that any 
or another, the agreement of the tribe and the United States such expenditure must be authorized by act of Congress.671 The 
concerning expenditure of tribal funds. situation is analogous to that of a private trust, where the trustee 

Judgment moneys awarded to the Blackfeet Indians by the must consent to expenditures by the beneficiary out of the trust 
Court of Claims have been made "available for disposition by fund. In the case of the trust funds of an Indian tribe, the power 
the tribal council of said Indians, with the approval of the to determine the propriety of expenditures is vested in Congress 
Secretary of the Interior, in accordance with the constitution and only in a very few cases has Congress delegated its power of 
and bylaws of the Blackf2et Tribe * * * " 661 OthP.r decision to administrative authorities.672 

statutes provided for the expenditure of tribal funds for objects The history of Indian appropriation legislation shows a con
designated or approved by the tribal council concerned.662 Per- tinuous struggle between two principles: on the one hand, it is 
haps the earliest of such proyisions is found in section 3 of thP 
Appropriation Act of February 17, 1879,603 providing for the 
diversion of various appropriations to alternative uses "within 
the discretion of the President, and with the consent of said 
tribes, ex11ressed in the usual manner." This provision was 
repeated in subsequent appropriation nets 604 and made perma
nent by the Act of March 1, 1907. 66~ 

There is an implied agreement between federal and tribal 
authorities in acts authorizing the Secretary of the Interior to 
appropriate money for the expenses of tribal councils,666 tribal 
d.elegates,007 and tribal attorneys.668 

There are, of course, a great number of statutes authorizing the 
expenditure of tribal funds without express reference to the 
wishes of the tribe,669 and the problem of federal power to expend 

oru. Joint Hesolution of June 20, 1936, 49 Stat. 1568. Accord: Act of 
March 2, 1880, 25 Stat. 1012 (Yankton). 

6G2 Act of June 20, 1936, 49 Stat. 1543 (Crow) ; Act of March 1, 1929. 
45 Stat. 1439 (Klamath) ; Act of May 31, 1933, sec. 1, 48 Stat. 108 
(Pueblos). 

o6:l 20 Stat. 295, 315. 
r.IJ.! See, for example, Act of May 11, 1880, sec. 5, 21 Stat. 114, 133. 
665 34 Stat. 1015, 1016, ·25 U. S. C. 14.0. 
6'~6 Act of March 2, 1929, 45 Stat. 1496 (Crow) ; Act of June 1, 1938, 

52 Stat. 605 (Klamath). 
6d

7 Act of March 3, 1881, 21 Stat. 435, 453 (Miami, Peoria. Wea, 
Kaskaskia, and Piankeshaw) ; Joint Resolution of June 7, 1924, 43 Stat. 
667 (Fort Peck) ; Joint Resolution of May 10, 1926, 44 Stat. 498 (Fort 
Peck); Act of June 14, 1926, 44 Stat. 741 (Klamath). 

sr.s Act of April 11, 1928, 45 Stat. 423 (Chippewa of Minnesota) ; Act 
of .June 26, 1934, 48 Stat. 1216 (Nez Perce). 

cs~ See, for example, Act of March 3, 1873, 17 Stat. 627 (Nez Perce) ; 
Act of June 27, 1902, 32 Stat. 400 (Chippewa of Minnesota) ; Act of 

267785-41--24 

June 28, 1906, 34 Stat. 547 (Menominee) ; Act of May 26, 1920, 41 Stat. 
625 (Five Civilized Tribes). 

Expenditure from tribal funds for a wide diversity of purposes consid
ered beneficial to the tribe are authorized in a vast number of statutes. 
See, for example, Act of January 12, 1877, 19 Stat. 221 (Osage). 

The cost of various improvements upon tribal lands has been met out 
of tribal funds, sometimes with a provision that the cost of the improve
ment shall be repaid to the tribe by the individual Indian benefited. Act 
of February 21, 1921, sec. 2, 41 Stat. 1105, 1106 (Red Lake Indian 
Reservation). · 

Federal appropriations for improvements upon tribal lands have fre
quently been made reimbursable obligations against future tribal funds 
or against such funds as might arise from disposal of the lands improved. 
Act of July 8, 1916, 39 Stat. 353 (Quiniault Indian Reservation) ; Act of 
March 3, 1921, sec. 6, 41 Stat. 1355, 1357 (Fort Belknap) ; Act of Feb
ruary 14, 1923, 42 Stat. 1246 (Paiute) ; Act of February 9, 1925, 43 
Stat. 819 (Chippewa). 

Various other statutes authorize payments from tribal funds to indi
vidual members of the tribe who have particular claims upon tribal 
bounty. Act of April 29, 1902, 32 Stat. 177 (Choctaw-Chickasaw); Act 
of June 3, 1924, 43 Stat. 357 (Red Lake Indians) ; of. Joint Resolution 
of February l1, 1890, 26 Stat. 669. 

Certain tribal funds have been made available for loans to individual 
members of the trib0. Act of March 4, 1925, 43 Stat. 1301 (Crow) ; Act 
of May 15, 1935, 49 Stat. 244 (Crow). 

Between 1916 and 1925 a number of statutes were enacted appropriat
ing tribal funds. or federal funds, to be reimbursed out of future tribal 
funds, for roads, bridge!~. public schools, and other public improvements. 
Act of June 26, 1916, 39 Stat. 237 (Ponca) ; Act of August 21, 1916, 39 
Stat. 521 (Spokane) ; Act of February 20, 1917, 39 Stat. 926 (Navajo) ; 
Act of June 7, 1924, 43 Stat. 607 (Navajo) ; Act of February 26, 1925, 
43 Stat. 994 (Navajo). 

67o See Chapter 5, sees. 5B, 10. 
671 Funds other than trust funds may be expended without such 

authorization. See Chapter 5, sec. 10. 
672 Of. 25 U. S. C. 139, 140. 
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insisted that Congress, in which is vested constitutional power 
over appropriations, must retain full control of the subject; on 
the other hand, it is argued that continuity, prudent foresight in 
the expenditure of funds, and true economy require the setting 
aside of tribal funds for definite purposes in a manner that will 
avoid the red tape and delays of reappropriation.673 

Actual practice has always been a compromise between these 
two principles. In section 27 of the Act of May 18, 1916,674 

Congress provided : 
§ 123. Expenditure from tribal funds without specific 

appropriations.-No money shall be expended from Indian 
tribal funds without specific appropriation by Congress 
except as follows: Equalization of allotments, education 
of Indian children in accordance with existing law, per 
capita and other payments, all of which are hereby con
tinued in full force and effect: Provided further, That this 
shall not change existing law with reference to the Five 
Civilized Tribes. 

To this list of purposes for which expenditures may be made 
from tribal funds by administrative authorities without specific 
congressional appropriation, a specific addition was made by 
the Act of Apri113, 1926,675 which declares: 

§ 123a. Tribal funds; use to purchase insurance for pro
tection of tribal property.-The funds of any tribe of 
Indians under the control of the United States may be 
used for payments of insurance premiums for protection 
of the property of the tribe against fire, theft, tornado, 
hail, earthquake, and other elements and forces of nature. 

Interior Department appropriation acts usually contain, in 
addition to specific appropriations out of designated tribal funds 
for specific purposes, general appropriations of the following 
form :676 

Expenses of tribal councils or committees thereof (tribal 
funds): For traveling and other expenses of members of 
tribal councils, business committees, or other tribal organ
izations, when engaged on business of the tribes, in
cluding supplies and equipment, not to exceed $5 per diem 
in lieu of subsistence, and not to exceed five cents per mile 
for use of personally owned automobiles, and including 
not more than $25,000 for visits to Washington, District 
of Columbia, when duly authorized or approved in ad
vance by the Commissioner of Indian Affairs, $50,000, pay
able from funds on deposit to the credit of the particular 
tribe interested. 

]furthermore, as we have already noted, "miscellaneous reve
nues * * * not the result of the labor of any member of 
such tribe" are deposited in a fund peculiarly misnamed "Indian 
moneys, proceeds of labor," and are thereafter available for 
expenditure "in the discretion of the Secretary of the Interior, 
!or the benefit of the Indian tribes, agencies, and schools on 
whose behalf they are collected * * * " subject to the limi
tations as to tribal funds imposed by section 27 of the Act of 
May 18, 1916.677 

673 In other fields of Government, the public purpose corporation has 
bE>en created to facilitate businesslike handling of appropriations, and 
this same objective was a major factor in the scheme of tribal incorpora
tion established by the Act of June 18, 1934, 48 Stat. 984, 25 U. S. C. 
461 et seq. 

674 39 Stat. 123, 159, 25 U. S. C. A. 123 (Supp.) (incomplete in origi
nal edition). On the basis of this statute the Comptroller General has 
beld that contracts with attorneys for payment of fees out of tribal funds 
should not be approved by the Secretary of the Interior in the absence of 
express statutory authorization. Comptroller's Decisions A. 24931, 
November 8,, 1928 ; A. 27759, July 1, 1929 ; A. 29173, May 8, 1930; A. 
34858, January 26, 1931; A. 45091, October 20, 1932; A. 81210, Decem
ber 2, 1936 ; A. 44289, October 11, 1932. The Interior Department takes 
the position, in view of the Comptroller General's Opinion of June 30, 
193~, discussed supra, that these decisions do not apply to funds in the 
treasury of an organized tribe. Memo. Sol. I. D., January 18, 1938. 

675 44 Stat. 242, 25 U. S. C. A. 123a. 
676 Act of May 9, 1938, 52 Stat. 291, 315. 
677 39 Stat. 123, 158, 25 U. S. C. A. 155 (Supp.). And see sec. 23, 

supra. See also Memo. Sol. I. D. January 24, 1936. 

In view of the present state of the law, an Indian tribe seeking 
a particular disposition of "tribal funds" or "trust funds" in 
the Treasury of the United States, must request a specific con
gressional appropriation unless "Indian Moneys, Proceeds of 
Labor" are available or the purpose is one of the four purposes 
for which Congress has given the Secretary of the Interior per
manent spending authority, or the purpose is one as to which the 
current Interior Department appropriation act vests temporary 
spending authority in that Department. Under any of these 
three exceptions administrative authority rather than congres
sional appropriation must be obtained. 

These limitations upon the power of an Indian tribe to dispose 
of funds or other personal property in which it has an equitable 
interest do not extend to funds or personal property over which 
the tribe has full legal ownership, even though such funds or 
property are volunta~·ily deposited for safekeeping with a local 
superintendent and therefore technically under the Permanent 
Appropriation Repeal Act of June 26, 1934,678 within the Treasury 
of the United States. The Act of June 25, 1936,679 specifically 
provides: 

That section 20 of the Permanent Appropriation Repeal 
Act, approved June 26, 19S4 ( 48 Stat. 1233), shall not be 
applicable to funds held in trust for individual Indians, 
associations of individual Indians, or for Indian cor
porations chartered under the Act of June 18, 1934 ( 48 
Stat. 984). 

Since funds so deposited by an incorporated tribe are not sub
ject to congressional appropriation, it must be held a fortiori 
that funds not so deposited but retained by the tribe are not 
subject to congressional appropriations. All charters issued tp 
incorporated tribes recognize that funds held in the treasury of 
an incorporated tribe are subject to disposition, in accordance 
with the limitations of the charter, by the corporation, and are 
not in any way subject to congressional appropriation. This con
clusion may be based upon the narrow ground that section 17 of 
the Act of June 18, 1934, expressly authorizes a chartered tribe 
to "dispose of property * "' * real and personal," but it 
seems more satisfactory to place the conclusion upon the broader 
ground that the various statutes relating to appropriations of 
"tribal funds" and "trust funds" use these words in a technical 
sense, as terms of art, to refer to a well-understood category of 
funds which are held in the Treasury of the United States to the 
credit of the tribe pursuant to some law or treaty, and that, 
therefore, th~se limitations are utterly inapplicable to funds in 
the actual possession of the tribe itself. 

This view is in accord with the historic fact that Congress has 
never presumed to interfere with the expenditure of funds held 
in tribal treasuries, even when the collection of such funds by 
tribal authorities is regulated by specific legislation requiring 
reports to Congress by a tribal treasurer.680 

The difference between the power of an Indian tribe to dispose 
of personal property and its power over real property may be 
summed up in a sentence: A tribe may not validly alienate realty 
except with the consent of the Federal Government, given by 
Congress or by an official duly authorized by Congress to consent 
to particular forms of alienation ; on the other hand, a tribe has 
complete power of disposition over tribal personal property, 
except in so far as such property has been removed fro~p. its con
trol and placed in the possession of the Federal Government 
pursuant to some Jaw or treaty. 

Among the limitations voluntarily assumed by Indian tribes 

678 48 Stat. 1224. 
679 49 Stat. 1928. 
680 See, for example, Act ot February 28, 1901, 31 Stat. 819 (Seneca 

lease rentals). 
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with respect to the disposition of tribal moneys and other per
sonalty, we may briefly note : 

(1) Limitations contained in tribal constitutions.'181 

(2) Limitations contained in tribal charters.682 

681 See, for example, the following provisions of the constitution and 
bylaws of the Hualapai tribe, approved December 17, 1938: 

Art. VI, Section 1. The Hualapai Tribal Council shall have the 
following powers : 

• • • • 
(e) To deposit all Tribal Council Funds to the credit of the 

Hualapai Tribe in an Individual Indian Moneys Account, Hualapai 
Tribe of the Truxton Canon Agencyh such funds to be expended 
only upon the recommendation of t e Tribal Council in accord
ance with a budget having prior approval of the Secretary of the 
Interior. 

• • • • 
BYLAWS OF THE HUALAPAI TRIBE OF THE HUALAPAI RESERVATION, 

.ARIZONA 

ARTICLE 1- Duties of Officers. 

• • • 
SEC. 4. Treasurer.-The Treasurer shall accept, receive, receipt 

for, preserve, and safeguard all funds in the custody of the Tribal 
Council. He shall deposit all .funds in such depository as the 
Council shall direct and shall make and preserve a faithful record 
of such funds and shall report on all receipts and expenditures 
and the amount and nature of all funds in his possession and 
custody, at such times at requested by the Tribal Council. He 
shall not pay out or disburse any funds in his possession or 
custody, except in accordance with a resolution duly passed by 
the Council. The books and records of the Treasurer shall be 
audited at least once each year by a competent auditor employed 
by the Council and at such other times as the Council or the Com
missioner of Indian Affairs may direct. 'l'he Treasurer shall be 
rPquired to give a bond satisfactory to the Tribal Council and to 
the Commissioner of Indian Affa irs. Until the Treasurer is 
bonded, the Tribal Council may make such provision for the cus
tody and disbursemC'nt of funds as shall guarantee their safety 
and proper disbursement and use. 

682 See, for example, the following provisions lrom sec. 5 of the cor
porate charter of the Confederated Salish and Kootenai tribes of the 
Flathead Reservation, ratified April 25, 1936: 

5. The tribe, subject to any restrictions contained in the Con
stitution and Jaws of the United States, or in the constitution and 
bylaws of the said tribe, shall have the following corporate 
powers, in addition to all powers already con.ferred or guar
anteed by the tribal constitution and bylaws: 

• * • 
(b) To purchase, take by gift, bequest, or otherwise, own, 

hold, manage, operate, and dispose of property of every de
s~ription, real and personal, subject to the following limita
twns: 

• • * * * 
5. No distribution of corporate property to members 

shall be made except out of net income. 

* * * * * (d) To borrow money from the Indian credit fund in 
accordance with the terms o.f section 10 of the act of June 18 
1934 ( 48 Stat. 984), or from ~n~ other governmental agency; 
or from any member or assoc1atwn of members of the tribe, 
and to use such funds directly for productive tribal enter
prises, or to loan money thus borrowed to individual members 
or associations of members of the tribe: Provided, That the 
amount of indebtedness to which the tribe may subject itself 
shall not exceed $100,000, except with the express approval 
of the Secretary of the Interior. 

* * • • • 
(f) To make and perform contracts and agreements of 

every description, not inconsistent with law or with any pro
visions of this charter, with any person, association or cor
poration, with any municipality or any county, 'or with 
the United States or the State of Montana, including agree
ments with the State of Montana for the rendition of public 

(3) Limitations contained in tribal loan agreements.683 

( 4) Limitations contained in tribal trust agreements.684 

The grant of funds to Indian tribes for particular uses, under 
the Emergency Appropriation Act of April 8, 1935,685 raised addi
tional questions as to the powers of an Indian tribe in handling 
funds. In response to the question put by the Commissioner of 
Indian Affairs whether an Indiafi tribe might "use the proceeds 
of rentals of land improved through rehabilitation grants to 
finance additional construction projects or to meet general tribal 
expenses or to make per capita paym.ents," the Solicitor of the 
Interior Department ruled : 686 

4. When money has been granted to an. Indian tribe to 
be used for a particular purpose, e. g., the developmen t 
of springs on tribal land or the construction of houses, 
the Presidential letter above set forth imposes no duty 
on the tribe when once the money has been properly 
expended. The fact that such expenditures may increase 
tribal income from the issuance of leases or permits on 
tribal land, or tribal income from other enterprises, <loes 
not subject a part of that income, or all of it, to any lien 
on the part of the Federal Government. Such income 
may, therefore, be received :md disbursed by the Indian 
trlbe in any manner not prohibited by Federal law or by 
the constitution, bylaws, or charter of the tribf>, unle!Ss 
the tribe has specifically agreed to use such rentals or 
income for a specific purpose. It is. of course, within 
the power of a tribe to agree, through its representatiYe 
council or other officers, that certain income available to 
the tribe shall be used only for designated purposes not 
inconsistent with law. 

Following this determination, the Indian Office entered into 
trust agreements with various Indian trlbes under which the 
Indian tribe became trustee of the funds granted and the pro
ceeds thereof for the benefit of needy Indians entitled to the 
benefits of the act in question.687 

services and including contracts with the United States or 
the State of Montana or any agency of either for the de
velopment o.f water-power sites within the reservation : 
Provided, That all contracts involving payment of money 
by ~be corporation in excess of $5,000 in any one fiscal year, 
or lnvolving the development of water-power sites within the 
reservation, shall be subject to the approval of the Sec
retary of the Interior or his duly authorized representative. 

(g) To pledge or assign chattels or future tribal income 
due or to become due to the tribe under any notes, leases, 
or other contracts, whether or not such notes , leases, or con
tracts are in existence at the time : Provided, That such 
agreements of pledge or assignment shall not exend more 
than 10 years from the date o.f execu,tion and shall not cover 
more. than one-half the net tribal income in any 1 year : And 
provtded further, That any such agreement shall be subject 
to the approval of the Secretary of the Interior or his 
duly authorized representative. 

(b) To deposit corporate funds, from whatever source de
rived, in any National or State bank to the extent that such 
'funds. are insured by the Federal Deposit Insurance Cor
poration, or secured by a surety bond, or other security 
approved by the Secretary of the Interior; or to deposit 
such funds in the postal-savings bank or with a bonded dis
bursing officer of the United States to the credit of the tribe. 

683 See Chapter 12, sec. 6. 
684 See Chapter 12, sec. 6. 
685 49 Stat. 115. 
686 Op. Sol. I. D., M.28316, March 18, 1936. 
187 See Chapter 12, sec. 6. 
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SECTION 1. HISTORY OF LEGISLATION 

Trade was one of the inevitable activities that arose from 
contact between Indians and whites, two distinct races, engaged 
in unlike activities and possessed of different types of goods. 

To supervise trade with the Indian tribes, and to discourage 
individual avarice under conditions which presented unlimited 
opportunities for corruption and extortion, colonial governments 
continuously from early pioneer days licensed traders dealing 
with the Indian tribes 1 and the Congress of the United States 
since its first session has frequently legislated 2 with respect to 
Indian trade by virtue of its constitutional authority to regulate 
commerce with the Indian tribes.3 

Provisions with respect to Indian trade were included in many 
treaties' between the Indian tribes and the United States. 

By the Act of July 22, 1790,~ the right to license traders was 
vested in the President or officers approved by him. All unau
thorized persons 8 trading with the Indians were liable to for-

1 The irregularities and improper conduct of the traders received the 
attention of the Genera! Court of the colony of Massachusetts in 1629. 
(Records of Mass., p. 48.) A proclamation of George III set forth the 
claim of the Crown to regulate trade and licensed traders (American 
Archives, 4th Series, 1774-1775, vol. I, Col.174). On congressional power 
over trade, see Chapter 5, sec. 3. 

2 Act of July 22, 1790, 1 Stat. 137 ; Act of March 1, 1793, 1 Stat. 329 ; 
Act of April 18, 1796, 1 Stat. 452; Act of May 19, 1796, 1 Stat. 469 ; 
Act of March 3, 1799, 1 Stat. 743; Act of March 30, 1802, 2 Stat. 139; 
Act of April 21, 1806, 2 Stat. 402 ; Act of March 2, 1811, 2 Stat. 652 ; 
Act of June 30, 1834, 4 Stat. 729, R. S. § § 2127-2138; Act of August 15, 
1876, 19 Stat. 176, 200, 25 U. S. C. 261 ; Act of July 31, 1882, 22 Stat. 
179, R. S. § 2133, 25 U: S. C. 264 ; Act of March 3, 1901, 31 Stat. 1058, 
1066, 25 U. S. C. 262 ; Act of March 3, 1903, 32 Stat. 98~ 1009, 25 
U. S. C. 262; Act of May 29, 1908, 35 Stat. 444. · 

3 United States v. Bridleman, 7 Fed. 894 (D. C. Ore. 1881) ; Green v. 
Menominee Tribe of Indians in Wisconsin, 233 U. 'S. 558 (1914) ; Worces
ter v. Georgia, 6 Pet. 515 (1832) ; Buster v. Wright, 135· Fed!. 947 
(C. C. A. 8, 1905) ; United States v. Oisna, 25 Fed. Cas. No. 14795 (C. C. 
Ohio 1835); United States v. Douglas, 190 Fed. 482 (C. C. A. 8, 1911). 
See Chapter 5, sec. 3. 

4 See Chapter 3, sec. 3B (2). 
5 1 Stat. 137. By the provisions of this statute, any proper person 

could obtain a license for 2 years to trade with the Indians upon giving 
bond for faithful observance of governmental regulations. The Act of 
March 1, 1703, 1 Stat. 329, was a statute similar in its provisions with 
an additional prohibition against purchase of horses in Indian country 
without a special license. 

The Act of May 19, 1796, 1 Stat. 469, defined, according to existing 
treaties, "Indian country" where trading licenses were required. For 
subsequent definitions see Chapter 1, sec. 3. 

8 A provision relative to requiring licenses to trade with Indians was 
considered as interfering with a treaty of amity, commerce, and naviga
tion between Great Britain and the United States, dated November 19, 
1794, 8 Stat. 116. A Presidential proclamation of February 29, 1796, 
declared that trade regulations were not applicable to British subjects. 
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feiture of their goods. By this act, Congress adopted the plan of 
leaving trading wholly to private enterprise and for a few years 
adhered exclusively to this policy. In 1796, however, the Presi
dent was authorized to establish governmentally owned and 
operated trading posts along the far-flung western and southern 
frontiers or in Indian country within the limits of the United 
States.7 

Trade for profit was not contemplated under this act and goods 
were sold to the Indians at cost. The trader in charge was an 
agent of the United States, paid by the Government and under 
oath to refrain directly or indirectly from personal business or 
commercial relations with any Indian or Indian tribe. 

In 1822,8 however, trading posts were closed. Accounts were 
rendered, and the system of governmental ownership and opera
tion permanently abandoned. Indian trade again became for the 
most part private business under governmental supervision and 
license. 

Until 1802 laws with reference to both private trading and 
Government trading posts were, by their terms, temporary. A 
permanent act to regulate private trade was enacted on March 
30, 1802.9 

· 7 Act of April 18, 1796, 1 Stat. 452. This act was a temporary measure 
succeeded by similar statutes enacted April 21, 1806, 2 Stat. 402; March 
2, 1811, 2 Stat. 652; March 3, 1815, 3 Stat. 239 ; March 3, 1817, 3 Stat. 
363 ; April 16, 1818, 3 ·Stat. 428 ; March 3, 1819, 3 Stat. 514; March 4, 
1820, 3 Stat. 544 ; March 3, 1821, 3 Stat. 641. The Act of April 18, 
1796, 1 Stat. 452, after two or three rejections, was enacted upon the in
sistence of President Washington. He recognized trade as a force for 
the maintenance of peaceful Indian relations. The congressional debates 
on this statute reveal a blending of benevolent desire to protect the In
dians from the cupidity and vicious avarice of more commercially e:Jrperi
enced whites and Yankee shrewdness, anxious to prevent British and 
Canadian interests from reaping increasing profits from lucrative Indian 
trade. Furthermore, the vast outlay of capital required to establish even 
a portion of the needed posts, presented too large a venture for private 
capital. See Annals of Congress, 4th Cong., 1st sess., 1796-97, pp. 229, 
230. 

8 Act of May 6, 1822, 3 Stat. 682. 

• • • in relation to the general (trading) establish
ment * • • it bas been a losing institution, owing, it is pre
sumable, to adventitious circumstances, originating in our late 
belligerent state (War of 1812), and not growing out of any defect 
in the organization or government of the trarle. From the first 
operation of this traffic up to December, 1809, it sustained a 
loss • • •. Since that period the trade has been more success
ful, it having yielded a profit • • • after covering a 
loss • * * which accrued in consequence of the capture of 
several trading posts by the enemy during the late war. (Annals 
of Congress, 15th Cong., 1st sess., 1817-18 pt. I, p. 801.) 

9 2 Stat. 139. Construed in United Stwtes v. Douglas, 190 Fed. 482 
(C. C. A. 8, 1911) ; United States v. Oisna, 25 Fed. Cas. No. 14795 (C. C. 
Ohio 1835) ; Worcester v. Georgia, 6 Pet. 515 (1832) ; United States v. 
Leathers, 26 Fed. Cas. No. 15581 (D. C. Nev. 1879) ; Bates v. OZark, 
95 u. s. 204, 206 (1877). 
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This statute 10 made it unlawful for any citizen or other person 
to reside in Indian towns or bunting camps as a trader or to 
carry on commercial intercourse with Indians without a license. 
Suitable trading sites, it was later provided, were to be desig
nated by Indian agents.11 

On June 30, 1834, Congress passed an act revising and repeal
ing the former legislation on the subject and particularly defining 
the term "Indian country" for the purposes of that act.12 

Congress bas not seen fit to regulate Indian traders outside of 
"Indian country." 13 By the Act of August 15, 1876,14 the Com-

missioner of Indian Affairs was vested with sole authority to 
license traders to the Indian tribes and to make requisite rules 
and regulations. By the Act of July 31, 1882/~ requirements for 
a license to trade were extended to include all but "an Indian of 
the full-blood." The Act of March 3, 1901/6 as amended by the 
Act of March 3., 1903,17 provides that a person desiring to trade 
with Indians on any Indian reservation must satisfy the Com
missioner of Indian Affairs that he is "a proper person to engage 
in such trade." In add~tion, from time to time, Congress enacted 
appropriation or regulatory acts in connection with Indian 
trade.18 

10 This act was supplemented by the Act of April 29, 1816, 3 Stat. 332, which regulates trade with the Indians. Indian ~ountry is the place, 
so as to restrict issuance of trading licenses to citizens of the United and no other, to which all pains and penalties are applied. 
States and to prohibit the tJoansportation of foreign goods for purposes 14 19 Stat. 176, 200, 25 U. S. e. 261. 
of Indian trade ; the Act of May 6, 1822, 3 Stat. 682, amended adminis- 15 22 Stat. 179, R. S. § 2133, 25 U. S. C. 264. 
trative provisions of this act. 16 31 Stat. 1058, 1066 (Osage Reservation), 25 U. S. C. 262. 

11 Act of May 25, 1824, 4 Stat. 35. 11 32 Stat. 982, 1009, 25 U. S. ·c. 262. This act amended the proviso in 
12Act of June 30, 1834, 4 Stat. 729. On definitions of Indian country, the 1901 act so as to make it applicable to all reservations. 

see Chapter 1, sec. 3. 1s Acts appropriating funds for detecting and punishing violators of 
18 Trade carried on from barges in streams adjacent to a reservation the intercourse Acts of Congress; Act of March 3, 1893, 27 Stat. 572 ; 

was held not to be trading in Indian country, United States, v. Taylor, Act of March 2, 1895, 28 Stat. 910; Act of June 4, 1897, 30 Stat. 11; Act 
33 F. 2d 608 (D. C. W. D. Wash. 1929). rev'd on other grounds, 44 F. of July 1, 1898, 30 Stat. 597; Act of March 3, 1899, 30 Stat. 1074; Act 
2d 531 (1930), cert. den. 283 U. S. 820 (1931). of June 6, 1900, 31 Stat. 280; Act of March 3, 1901, 31 Stat. 1133. The 

In a state case privately owned land within the limits of a reserva- Treaty of May 7, 1864, with the Chippewas of the Mississippi and the 
tion to which Indian title had been extinguished was not considered as f>illager and Lake Winnebageshish bands of Chippewa Indians in Minne
Indian country, so that traders located thereon were not required to be sota, 13 Stat. 693, 695, Art. IX, provided that "no • * * trader 
licensed before trading with Indian tribes, Rider v. LaClair, 138 Pac. 3 • • shall be • • licensed, * * who shall not have a 
(1914). family residing with them whose moral habits • 

United States v. Certain Property, 25 Pac. 517, 518-519 (1871), also shall be reported upon annually by a board of visitors; • * ." A 
held that no license is required to trade with Indians outside of Indian similar provision is found in the Act of February 28, 1877, 19 Stat. 254, 
country. The opinion in this case stated that no other class of ordinary 256. Art. 7 (Sioux Nation and Northern Arapahoe and Cheyenne 
federal legislation is so full of pains, penalties, and forfeitures as that Indians). 

SECTION 2. PRESENT LAW 

At the present time the Commissioner of Indian Affairs con
titmes to exercise sole power and authority in the appointment 
of traders to the Indian tribes.19 Under existing regulations,20 

any person who proves to the satisfaction of the Commissioner 
that he is a proper person may secure a trader's license.21 Ordi
narily the Commissioner will not issue a license without the 
approval of the tribal council. Bond with approved sureties 22 

must accompany the application.23 Any person other than an 

10 Act of August 15, 1876, 19 Stat. 176, 200; Act of March 3, 1901, 31 
Stat. 1058, 1066; Act of March 3, 1903, 32 Stat. 982, 1009; 25 U. S. C. 
261-262. 

20 Regulations Governing Licensed Indian Traders, 25 C. F. R., pt. 276; 
Regulations Governing Traders on Navajo, Zuni, and Hopi Reservations, 
ibid., pt. 277. 

21 See Act of August 15, 1876, sec. 5, 19 Stat. 176, 200; Act of 
March 3, 1901, 31 Stat. 1058, 1066 ; Act of March 3, 1903, sec. 10, 32 
Stat. 982, 1009 ; 25 U. S. C. 261, 262. The view was expressed in 2 Op. 
A. G. 402 (1830), that no citizen of the United States can obtain 
!:'xemption from laws of United States by entering Indian Territory and 
becoming an Indian by adoption and thereby claim the privilege of. 
trading without a license. In 16 Op. A. G. 403 (1879), it was stated 
that a trader at a military post in Indian country must be licensed and 
licenses cannot be issued by military authorities. 

22 The Act of July 26, 1866, sec. 4, 14 Stat. 255, 280, which required 
traders to give a bond to the United States in the sum of not less than 
$5,000 no1· more than $10,000 was incorporated in sec. 2128, Revised 
Statutes, but omitted from the United States Code of 1926. Sec. 2128 
was repealed by the Act of March 3, 1933, 47 Stat. 1428. The regulations 
require a bond in the sum of $10,000 with at least two approved sureties 
or a bond of a qualified surety company, 25 C. F. R. 276.10. 

23 25 U. S. C. 264. The words "of fhe full blood'' and the words "on 
any Indian reservation" were added to the Revised Statutes by the .Act 
of July 31, 1882, 22 Stat. 179. 

Sections 261 and 262 of title 25, United States Code, giving the 
Commissioner of Indian Affairs authorit;v to regulate trade with 
Indians, and requiring any person desuing to trade with the 
Indians on any Indian reservation to do so under the regulations 
of the Commissioner, are general in scope and would include the 
Indians themselves. However, section 264 of title 25 excludes from 
the enforcement provisions Indians of the full blood. Section 264 

Indian of full blood 2.! who attempts to reside in the Indian coun
try 25 or on any Indian reservation as a trader without a license, 
or to introduce goods or trade therein, forfeits all merchandise 
offered for sale to the Indians or found in his possession and is 
liable to a penalty of $500. Licenses are granted for 1 year,26 

and, if at the end of that time the Commissioner is satisfied that 
all rules and regulations have been observed, a new license may 
be issued. 27 Introduction of liquor into the Indian country is 
statutory ground for the revocation of a trader's license.28 

In order to prevent the acquisition of a share of the trade 
without approval of the Indian Service, Congress established the 
present rule that no appointed Indian trader could sell, share, 
or convey, in whole or in part, his right to trade with the 
Indians.29 A sale of a license, being void, has been held not to 

is the only statute which provides a method of enforcement of the 
laws governing trade with the Indians. Since the laws and regu
lations are unenforceable against Indians of the full blood, such 
Indians cannot be said to be required to operate under the regu
lations. Congress has evidently left to the tribe the regulation ot 
traders who are Indians, restricting the term "Indian" for this 
purpose to persons with full Indian blood. The tribe itself could 
require the full-blood Indian traders to abide by the Federal laws 
and regulations. (Memo. Sol. I. D., April 29, 1940.) 

2 4 See fn. 13, supra. 
25 R. S. § § 2127-2138. The Act of July 31., 1882, 22 Stat. 179, amended 

R. S. § 2133, 25 U. S. C. 264, by excluding the Five Civilized Tribes from 
its application. It also . made nonapplicable to these tribes its provision 
that unlicensed white clerks could not be hired by Indian traders. The 
forfeiture provision has been regarded by the Department of Justice afl 
not permitting seizure for forfeiture of an automobile used by an un
licensed trader to transport merchandise. D. J. File No. 90-2-7- 858, 
Memorandum by 0. J. R., July 13, 1939. 

26 Under the special regulations for the Navajo, Hopi, and Zuni Re::;er
vations, a 3-year term is allowed. See fn. 20. 

27 25 C. F. R. 276.11-277.11. 
28 25 U. S. C. 246, derived from Act of March 15, 1864, 13 Stat. 29, 

R. S. § 2140. 
2ll United States v. 196 Bttffalo Robes, 1 Mont. 489 (1872). 
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constitute consideration for a not~.30 A contract by a holder 
of a trading license to pay a third person a portion of the 
proceeds of the trade, in consideration of the third person 
actually running the business, was considered by the courts as 
spurious, a subterfuge, violating the spirit and intent of the 
trading statutes.31 The court, however, approved an arrange
ment whereby a licensed trader formed a partnership and the 
nonlicensed member of the partnership secured a permit to live 
on the reservation, to sell to the Indians and to share in the 
profits. 82 

While the general policy is to encourage resident ownership 
of Indian trading posts, in some instances the lack of local 
capital necessitates absentee ownership. At the present time, 
as a matter of actual practice, a license may be held by a 
resident manager instead of by a nonresident owner.::a 

in the way of barter, trade, or pledge a gun, trap, or other article 
commonly used in hunting, any instrument of husbandry or 
cooking utensil of the kind commonly obtained by Indians in 
their intercourse with whites, or any article of clothing, except 
skins or furs. 48 

It is against the rules laid down by the Commissioner of 
Indian Affairs to sell tobacco, cigars, and cigarettes to minor 
Indians under 18 years of age.44 Likewise, liquor traffic is 
suppressed. 45 

Sale of specified harmful drugs is illegal.4,8 Gambling is pro
hibited in trading posts.'4.7 Trading on Sunday presents sufficient 
cause for revocation of a license."B 

At the present time credit is given at the trader's risk.49 

Traders may not accept pawns or pledges of personal property 
by Indians to obtain credit or loans, and Indians may not be 
paid in store orders, in tokens, or in any other way than in 
money.50 

To protect the Indians, traders are forbidden to buy, trade for, 

To insure integrity of conduct on the part of persons employed 
in the Indian Service and to protect the Indians, no license is 
issued to any person employed in Indian affairs by the United 
States.3~ or have in their possession any annuity or other goods which haYe 

The Act of June been purchased or furnished by the Government for the use or 
to that Territory welfare of the Indians.51 The business of a trader must be con-

· A license to trade is not required in Alaska. 
30, 1834,85 was not extended, em proprio vigore, 
upon its cession to the United States.38 

The court, in United States v. Seveloff,37 in 1872, decided that 
this new possession was not Indian country, as defined and 
limited by the Trade and Intercourse Act. After this decision, 
on March 3, 1873,38 Congress extended to Alaska the provisions 
of sections 21 and 22 of this statute, relating principally to the 
interdiction of liquor traffic. The presumption seems clear that 
by singling out, mentioning, and extending two sections only, 
the intention of Congress was to withhold or exclude from the 
Territory all other sections of the act. Apparently Alaska was 
intended to be considered "Indian country," in connection with 
Indian trade, only to the extent of that specifically prohibited 
traffic. 

By the regulations of the Department of the Interior, products 
sold to the Indians are required to be good and merchantable, 
and the prices must be fair and reasonable.39 The President, 
whenever in his opinion public interest requires, is authorized 
to prohibit the introduction of goods, or any particular article, 
into the country of any tribe. 

For many years the sale to the Indians of means of warfare 
has been restricted and regulated.40 At the present time the 
Secretary of the Interior may adopt such rules as may be neces
sary to prohibit the sale of arms and ammunition in any district 
occupied by uncivilized or hostile Indians.41 Arms and ammu
nition may not be sold to the Indians by traders except upon 
permission of a superintendent of an Indian agency who has 
clearly established that the weapons are for a lawful purpose."2 

Congress has provided that no person other than an Indian 
may, within Indian country, purchase or receive of an Indian 

30 Hobbie v. Zacpffel, 17 Neb. 536,23 N. W. 514 (1885). 
81 Gould v. Kendall, 15 Neb. 549, 19 N. W. 483 (1884). 
32 Dunn v. Carter, 80 Kan. 294, 1 Pac. 66 (1883). 
33 Some traders' stores have licensed resident managers who are not the 

owners. 
M 25 C. F. R. 276.5-277.4. 
ar; 4 Stat. 729. 
36 Waters v. Ca1npbeZl, 29 Fed. Cas. No. 17264 (C. C. Ore. 1876) ; Kie v. 

United States, 27 Fed. 351 (C. C. Ore. 1886) ; In re Sah Quah, 31 Fed. 
327 (D. C. Alaska 1886) ; 16 Op. A. G. 141 (1878). 

37 27 Fed. Cas. No. 16252 (D. C. Ore. 1872). 
88 17 Stat. 530. 
39 25 C. F. R. 276.22. 
40 Act of August 5, 1876, 19 Stat. 216, R. S. § 2136, 25 U. S. C. 266. 
"

1 25 U. S. C. 266 ; R. S. § § 467, 2136. 
42 25 C. F. R. 276.8. 

ducted on premises specified in the license.52 Tribal or indi
vidual lands used by traders must be leased in the usual manner.53 

No trader will be allowed to sublet or rent buildings which he 
occupies without the approval of the Commissioner of Indian 
Affairs 54 and, where the tribe is organized, without the consent 
of the tribal council. 

The personal property, including the stock in trade of a licensed 
trader, is ordinarily subjt>ct to state taxation, although the privi
lege of doing business with Indians would appear to be exempt 
from state taxation.5

:. As an Indian trader is not an officer of 
the Government, and as his goods are his own private property, 
which he may sell indiscriminately to Indians or non-Indians, a 
state tax on the personal property of a licensed trader is not a 
tax on an agency of the Federal Government, or an interference 
with the regulation of commerce with the Indian tribes.56 

48 25 U. S. C. 265, R. S. § 2135. For other restrictions on trade see 
Chapter 5, sec. 3. 

44 25 C. F. R. 276.17. 
4,5 See Chapter 17, Indian Liquor Laws. 
~ 25 C. F. R. 276.19. 
4,7 Ibid., 276.21. 
"B Ibid., 276.20. 
,wIn Tinker v. Midland Valley Co., 231 U. S. 681 (1914), it was held 

that a provision in the Indian Appropriation Act of June 21, 1906, 34 Stat. 
325, 366, made it unlawful for traders on the Osage Indian Reservation 
to give credit to any individual Indian head of a family for any amount 
exceeding 75 per centum of his next quarterly allowance. Treaties with 
various tribes bear ample evidence of the grasp traders acquired by 
issuance of credit to their customers. A large portion of the money from 
the sale of ceded land passed directly to the trader for debts, and these 
debts in several instances necessitated cessions of land. See Chapter 8, 
sec. 7C. 

w 25 C. F. R. 276.24. 
61 Ibid., 276.16. 
52 Ibid., 276.14. 
53 See Chapter 5, sees. 9B and llE ; Chapter 11, sec. 5 ; and Chapter 

15, sec. 19. 
M 25 C. F. R. 276.15. 
56 See Chapter 13, sees. 4 and 5. 
116 Thomas v. Gay, 169 U. S. 264 (1898). This case involved a tnx on 

cattle owned by a lessee of Indian land. Tbe court stated: "* * * it 
is not perceived that local taxation, by a State or Territory, of pr0perty 
of others than Indians would be an interference with Congressional 
power." Accord: Wagoner v. Evans, 170 U. S. 588 (1898); Catholio 
Missions v. Missoula County, 200 U. S. 118 (1906) ; Surplus Trading Co. 
v. Cook, 281 U. S. 647 (1930). In the Surplus Trading Co. case the 
opinion states: "Such reservations are part of the State within which 
they lie and her laws, civil and criminal, have the same force therein as 
elsewhere within her limits, save that they can have only restricted appli· 
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In view of the fact that Congress bas conferred. upon the Com

missioner of Indian Affairs exclusive jurisdiction with respect 
to Indian traders 57 and since tribal constitutions generally pro
vide that ordinances dealing with traders shall be subject to 
departmental review, tribal tax levy may not be made upon 

cation to the Indian wards. Private property within such a reservation, 
if not belonging to such Indians, is subject to taxation under the laws of 
the State" (at 651). Some state cases in accord are : Moore v. Beason, 
51 Pac. 875 (1898) ; Cosier v. McMillan, 56 Pac. 965 (1899) ; Noble v. 
Arnoretti, 71 Pac. 879 (1903). Contra. Foster v. Boar·a, 7 Minn. 140 
(1862). 

67 25 U. S. C. 261-262, derived from Act of August 15, 1876, 19 Stat. 
200, and the Act of March 3, 1903 (Osage Reservation), 31 Stat. 1058, 
1066, as amended by Act of March 3, 1903, 32 Stat. 982, 1009. 

&B 55 I. D. 14, 46 (1934) ; 1 Op. A. G. 645 (1824). As the Treaty of 
November 28, 1785, with the Cherokees, 7 Stat. 18, and the Treaty of 
July 2, 1791, with the Cherokee Nation, 7 Stat. 39, provided that the 

licensed traders unless such tax is authorized by the Commis
sioner o ndian Affairs. 58 

United States have the sole and exclusive right of regulating trade with 
the Indians, the Attorney General herein expressed the opinion that the 
Cherokees had no right to impose a tribal tax on traders. 17 Op. A. G. 
134 (1881) and 18 Op. A. G. 34 (1884) upheld the validity of permit 
laws of Choctaws and Chickasaws imposing a fee upon licensed traders 
under the provision of the treaties of June 22, 1855, 11 Stat. 611 and 
April 28, 1866, 14 Stat. 769 between the Choctaw and Chickasaw and the 
United States. Also see Chapter 23, sec. 3. 

Ct. Crabtree v. Maltden, 54 Fed. 426 (C. C. A. 8, 1893). The opinion 
in this case held a tax imposed by the Creek tribe upon licensed traders 
could not be enforced by the United States courts but recognized the 
power of the Department of the Interior to remove from Indian Territory 
any licensed trader who failed to pay taxes as lawfully levied by Indian 
tribes. Morris v. Hitchcock, 19~ U. S. 384 (1904). On tribal power to 
tax, see Chapter 7, sec. 7. 
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SECTION 1. HISTORICAL BACKGROUND 

Restrictions on traffic in liquor among the Indians began in 
early colonial times, in a few of the colonies.1 The Indians 
themselves at various times sought to curb their consumption of 
strong drink,2 and it is wor;thy of note that the first federal con
trol measure 8 was enacted, at least in part, in response to the 
verbal plea of an Indian chief to President Thomas Jefferson on 
January 4, 1802.4 

On January 28, 1802, President Jefferson called upon Congress 
to take some step to control the liquor traffic with the Indians 
in the following language: 

These people [the Indians] are becoming very sensible 
of the baneful effects produced on their morals, their 
health, and existence, by the abuse of ardent spirits: nnd 

1 Mass. Colonial Laws, 1660-72 (Whitmore 1889), p. 161; The Char
ters of the Province of Pennsylvania and City of Philadelphia (Franklin 
17 42), c. 106, p. ·41 ; Acts of the General Assembly of the Provir>.ce of New 
Jersey, 1753-61 (Nevill1761), sec. 2, p.125. 

some of them earnestly desire a prohibition of that article 
from being carried among them. The Legislature will 
conside.t whether the effectuating that desire would not be 
in the ~uirit of benevolence and liberality, which they have 
hitherto practised toward these, our neighbors, and which 
has had so happy an effect towards conciliating their 
friendship. It nus been found, too, in experience, that the 
same abuse gives frequent rise to incidents tending much 
to commit our peace with the Indians.~ 

Congress forthwith adopted legislation which authorized the 
President of the United States "to take such measures, from time 
to time, as to him may appear expedient to prevent or restrain 
the vending or distributing of spirituous l5quors among all or any 
of the said Indian tribes, anything herein contained to the con
trary thereof notwithstanding." 0 

With control over treaty-making, the licensiug of traders, and 
the manageme.nt of Government trading houses, the Executive 
had ample power to control the situation without a general In
dian prohibition law, and 30 years passed before such a law was 
enacted.7 

2 See F. W. Hodge, Handbook of American Indians, H. Doc. No. 926, 
pt. 2, 59th Cong., 1st sess. (1905-6), p. 799; American State Papers, 
vol. 7 (Indian Affairs, class II, vol. I) (1789-1815), p. 655. 

The considerations of benefit to the Indians and protection to 
the whites thus suggested in Jefferson's message have since 
continued to infiuence the deliberations of Congress in its efforts 

Little to suppress the traffic in liquor with the Indians.8 
a Act of March 30, 1802, sec. 21, 2 Stat. 139. 
4 In the course of his talk to the President, the Indian chief, 

Turtle, among other things, said : 

• • • But, father, nothing can be done to advantage unlrss 
the great council of the Sixteen Fires, now assembled, will pro
hibit any person from selling any spirituous liquors among their 
red brothers. 

• • • • • 
Father: Your children are not wanting in industry; but it is 

the introduction of this fatal poison which keeps them poor. 
Your children . have not that command over themselves, which 
you have, therefore, before anything can be done to advantage, 
this evil must be remedied. • 

Father: When our white brothers came to this land, our fore
fathers were numerous and happy ; but, since their intercourse with 
the white people, and owing to the introduction of this fatal 
poison, we have become . less numerous and happy, (American 
State Papers, vol. 7 (Indian Affairs, class II, vol. I) (1789-1815) 
p. 655.) 

5American State Papers, vol. 7 (Indian Affairs, class II , vol. I) 
(178J-1815) p. 653. 

6 Act of March 30, 1802, sec. 21, 2 Stat. 1~9 , 146. An excellent 
account of the development of Indian liquor laws fr<llm 1802 to 1911 will 
be found in Ann. Cas. 1912 B, 1090, 1091. 

7 See fn. 3q, infra. 
8 23 Cong. Rec., pt. 3, p. 2187 (1892) ; 29 Cong. Rec., pt. 2, pp. 803-

899 (1897). The view that liquor control aids in maintaining the 
peace is supported in . the Annual Report of Louis C. Mueller, Chief 
Special Officer of the Office of Indian Affairs, Mq_rch 28, 1939. The 
contention that practically every Indian war since the discovery of 
America has been ·caused, directly or indirectly, by the liquor traffic is 
put forward by William E. Johnson, The Federal Government and the 
Liquor Traffic (1'911) pp. 183-238. 

SECTION 2. SOURCES AND SCOPE OF FEDERAL POWER RE LIQUOR TRAFFIC 

The power of the Federal Government over traffic in intoxi- clauses in the Constitution investing Congress with authority 
eating liquors with the Indians may be said to be derived from to regulate commerce with the Indian tribes/0 and to dispose of 
several sources.

9 
Among these may be mentioned, first, the and make all needful rules and regulations respecting the ter-

' 9 In United States Empress Co. v. Friedman, 191 Fed. 673 (C. C. A. 8, 
1911), rev'g 180 Fed. 1006 (D. C. W. D. Ark. 1910), the power is said to 
be derived from five sources, as follows : 

First, the treaty-making power. Second, the power to regulate 
interstate commerce. Third, the power to regulate commerce 
with the Indian tribes. Fourth, the ownership, as sovereign, of 
lands to which the Indian title bas not been extinguished. Fifth. 
the plenary authority arising out of its guardianship of the 
Indians as an alien but dependent people. (At p. 674.) 
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See also Worcester v. Georgia, 6 Pet. 515 (1832), where Chief Justice 
Marshall intimates that the authority of the Federal Government to 
control "all intercourse" with the Indians is traceable to the clauses 
in the Constitution relative to war and peace, of making treaties and 
of regulating commerce with foreign nations and among the several 
states and with the Indian tribes. For a fnrther discussion of the 
sources and limits of federal power, see Chapter 5, sec. 1. 

10 U. S. Const., Art. I, sec. 8, cl. 3. 
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ritory and other property of the United States ;11 second, the The power over commerce with the Indians is distinct from 
clause in the Constitution relative to the making of treaties ;12 

. that over interstate commerce in that traffic with the Indian 
and third, the recognized relation of tribal Indians to the tribes and may be regulated regardless of state lines. Thus, the 
United States.18 The first, of course, relates to the powers of Indian commerce power covers traffic which may be wholly 
Congress; the second to those of the treaty-making department, within one state.20 

and the third, the broadest and most imporhmt of all, refers to It is to be noted that regulation under this power is not 
the powers of both. limited to transactions in which a tribe acts as an entity but 

The treaty-making power has been exercised, in conjunction extends to transactions with individual members of each tribe.21 

with the congressional power to carry out the terms of treaties The Supreme Court bas stated this principle in the following 
by legislative enactments, to impose prohibitions against the terms: 
liquor traffic by direct treaties with the Indians, as was done, 
for example, in the Treaty of October 2, 1863/4 with the Chip
pewas, and by 1be Convention with Russia of April 5-17, 1824.:m 
Treaties and legislative enactments of the United States are of 
equal dignity, so that the restrictions against intoxicants in the 
former have the force of law.16 Similar in effect to treaties with 
the Indian tribes are "agreements," which were resorted to after 
the policy of dealing with the Indians by treaty was abandoned.17 

These agreements, however, received their legal force from acts 
of Congress raHfying and adopting them. They are exemplified 
by the agreements with the Nez Perce Indians and the Yankton 
Sioux. 18 

The power to r t'gulate commerce with the Indian tribes is 
really the constitutional backbone of federal legislation against 
traffic in liquor with the Indians. The courts have upheld this 
power with respect to tribal Iuclians, and the Indian country.19 

11 U. S. Const., Art. IV, sec. 3, cl. 2. 
12 U. S. Const., Art. II, sec. 2, cl. 2. 
13 See United St ates v. Kagama, 118 U. S. 375, 383- 384 (1886). See 

also United States v. Nice, 241 U. S. 5!Jl (1916) ; United States v. Sando
val, 231 U. S. 28 (1913), r f'v'g 198 Fed. 539 (D. C. N. M. 1912); 
United States v. M cGou-an, 302 U. S. 535 (1938), rev'g 89 F. 2d 201 
(C. C. A. 9, 1H37) , aff'g United States v. One Chevrolet Sedan, 16 F. 
Supp. 453 (D. C. Nev. 193G) . 

14 Ratified with amendments March 1, 1864; amendments assented to 
April 12, 1864; proclaimed May 5, 1864, 13 'Stat. 667. Other treaty 
provisions containing prohibitions against the sale or introduction of 
liquor are : Tr0aty of April 5, 1824, with Russia, 8 Stat. 302, Art. 5 ; 
Treaty of May 15, 1846, with the Comanche, 1-on-i, Ana-da-ca, Cadoe, 
LPpan, Long-wha, Keechy, Tah-qah, Carro, Wichita, and Wacoe Tribes of 
I ndians, 9 Stat. 844, Art. XU ; •rreaty of July 23, 1851, with the 
See-see-toan and Way-pay toan bands of Dakota or Sioux Indians, 10 
Stat. 949, Art. 5 ; Treaty of August 5, 1851, with Med-ay-wa-kan-toan 
and Wah-pay-koo-tay bands of Dakota or Sioux Indians, 10 Stat. 954, 
Art. VI; Treaty of May 30, 1854, with the united tribes of Kaskaskia 
and Peoria, Piankeshaw and Wea Indians, 10 Stat. 1082, Art. 10; 
Treaty of October 17, 1855, with Blackfoot and other tribes· of Indians, 
11 Stat. 657, Art. 13; 'l'reaty of February 11, 1856, with the Menom
onee tribe of Indians, 11 Stat. 679, Art. 3; Treaty of April 19, 1858, 
with the Yancton Tribe of Sioux or Dacotah Indians, 11 Stat. 743, 
Art. XII ; Treaty of October 14, 1864, with the Klamath tribe of 
Indians, Moadoc tribe of Indians and the Yahooskin band of Snake 
Indians, 16 Stat. 707, Art. IX. 

15 Ratified with amendments March 1, 1864 ; amendments assented to 
Apri112, 1864; proclaimed May 5, 1864, 13 Stat. 667. 

1 6 U. S. Const., Art. VI, cl. 2 ; Willoughby, The Constitutional Law 
of the United States (2d ed. 1!)29), sec. 303, p. 548. See Chapter 3, 
sec. 1. 

17 Act of March 3, 1871, 16 Stat. 544, 566. See Chapter 3, sec. 6. 
18 See Act of August 15, 1894, 28 Stat. 286. The selling or giving 

away of intoxicants upon ceded territory is forever prohibited by Art. 
XVII of the Yankton agreemPnt (p. 318). Introduction of intoxicants 
is prohibited for 25 years by Art. IX of the Nez Perce agreement 
(P. 330). 

19 United States v. Forty-three Gals. Whiskey, 108 U. S. 491 (1883) ; 
s. c. 93 U. S. 188 (1876) ; E a: parte W ebb, 225 U. S. 663 (1912) ; United 
States v. Wright, 229 U. S. 226 (1913) ; United States v. Sandoval; 231 
U. S. 28 (1913) ; Perr·in v. United States, 232 U. S. 478 (1914) ; 
U1tited States v. Shaw-Mua:, 27 Fed. Cas. No. 16268 (D. C. Ore. 1873); 

Commerce with foreign nations, without doubt, means 
commerce between citizens of the United States and 
citizens or subjects of foreign governments, as individ
uals. And so commerce with the Indian tribes, means 
commerce with the individuals composing those tribes.22 

In connection with the power to regulate commerce with the 
Indian tribes there exists also the authority granted by the 
Constitution to do all things necessary and proper by way of 
carrying out its provisions. 23 Pursuant to this power and the 
power over the territory and other property belonging to the 
United States,24 the Federal Government has imposed liquor 
restrictions on lands ceded to it by the Indians when these lands 
adjoined Indian country.26 The purpose of this measure was to 
prevent sale of liquor on the boundaries of the land retained by 
the Indians. Except for these extensions of the Indian liquor 
la,ws to "buffer" areas the states would have had the exclusive 
police power thereon. Such extensions have been repeatedly 
upheld by the United States Supreme Court.20 The power lasts 
only so long as Indians are present on the retained reservatiOJi 
lands arid remain wards of the Government.27 In 1934, Congress 
withdrew liquor restrictions from the "buffer" lands.!!!! 

Congress may also enact F:uch measures to aid in the enforce
mellt of the prohibition statutes. as are "directed at the means 
and methods used in the accomplishing of the violation of the 

Fan·ell v. United States, 110 Fed. 942 (C. C. A. 8, 1901) ; United States v. 
Wirt, 28 Fed. Cas. No. 16745 (D. C. Ore. 1874). In Matter of Heft, 
197 U. S. 488 (1905), the Court held that a citizen allottee was not 
subject to federal Indian liquor laws. This holding governed the courts 
from 1905 to 1911, was ignored in Hallowell v. United Stat es, 221 U. S. 
317 (1911), and expressly overruled by United States v. Nice, 241 U. S. 
591 (1916). 

2° F. H. Cooke, The Commerce Clause of the Federal Constitution 
(1!)08), pp. 62-64; 1 Willoughby, The Constitutional Law of the United 
States (2d ed. 1929), sec. 226, pp. 397-398; Dick v. United States, 208 
U. S. 340 (1908) ; United States v. Forty-three Gallons of Whiskey, 93 U. S. 
188 (1876), rev'g. 25 Fed. Cas. No. 15136 (D. C. Minn. 1874). 

ZJ. Browning v. United Staies, 6 F. 2d 801 (C. C. A. 8, 1925), cert. den. 
269 U. S. 568 (1925) ; United States v. Shaw-Mua:, 27 Feel. Cas. No. 16268 
(D. C. Ore. 1873) ; United States v. Nice, 241 U. S. G91 (1916) ; United 
Stettes v. ·Holliday, 3 Wall. 407 (1865); United States v. Flynn, 25 Fed. 
Cas. No. 15124 (C. C. Minn. 1870). 

22 United Stq,tes v. Holliday, supra, p. 417. Also see Chapter 5, sec. 3. 
23 U. S. Const., Art. I, sec. 8, cl. 18. 
24 U. S. Const., Art. IV, sec. 3, cl. 2. 
2" Act of December 19, 1854, 10 Stat. 598 (Chippewa) ; Act of March 1, 

1895, 28 Stat. 693 (Indian Territory) ; Act of March 20, 1906, 34 Stat. 80 
(Kiowa, Comanche, and Apache) ; Act of June 16, 1906, 34 Stat. 267 
(Oklahoma, Indian Territory, New Mexico, and Arizona) ; Act of May 
6, 1910, 36 Stat. 348 (Yakima) ; Act of June 20, 1910, 36 Stat. 557 
(New Mexico and Arizona) ; Act of May 11, 1912, 37 Stat. 111 (Omaha) ; 
Act of July 22, 1912, 37 Stat. 197 (Colville) ; Act of February 14, 1913, 
37 Stat. 675 (Standing Rock) ; Act of May 31, 1918, 40 Stat. 592 (Fort 
Hall); ACt of June 4, 1920, 41 Stat. 751 (Crow). 

2a Pen·in v. United Fltates, 232 U. S. 478 (1914) ; Dick v. United State.~, 
208 U. S. 340 (1908) ; United States v. Forty-tlwee Gallons of Whiskey, 
108 u. s. 491 (1883). 

27 Perrin v. United States, supt·a. 
28 Act of June 27, 1934. 48 Stat. 1245, 25 U. S. C. 254. 
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statute." 29 Statutes providing for search and seizure, and libel intoxicants in Indian country l(>ads to infractions of the Indian 
and forf(>iture have been uniformly upheld.30 As possession of liquor laws, Congress may forbid possession.31 

2n Commeroia.l Investment Trust v. United States, 261 Fed. 330, 333 
(C. C. A. 8, 1919). 

ao Act of March 2, 1917, 39 Stat. 969, 970, was upheld in Co'!mmeroial 
Investment 'Prust v. United States, supra; and United States v. One Buick 
Roadste1· Automobile, 244 F ed. 961 (D. C. E. D. Okla. 1917). 

a1 Acts of May 25, 1918, 40 Stat. 561, 563, and June 30, 1919, 41 Stat. 
3, 4, held valid in the following cases : Kennedy v. United States, 2135 U. S. 
344 (1!)24) , question certified from Kennedy v. United States, 2 F. 2d 597 

(C. C. A. 8, 1924) ; Reynolds v. United States, 48 F. 2d 762 (C. C. A. 10, 
1V31) ; Mor'ris v. United States, 19 F. 2d 131 (C. C. A. 8, 1927) ; Sharpe v. 
United States, 16 F. 2d 876 (C. C. A. 8, 1026) aff'g Em pade 
Sharpe, 13 F . 2d 651 (D. C. N. D. Okla. 1926) ; Lucas v. United States, 
15 F. 2d 32 (C. C. A. 8, 1926) ; Buchanan v. United States, 15 F. 2d 496 
(C. C. A. 8, 1926) ; Renfro v. United States, 15 F . 2d 991 (C. C. A. 8, 
1926). 

S CTION 3. EXISTING PROHIBITIONS AND ENFORCEMENT MEASURES 

Pursuant to the foregoing federal powers, Congress has evolved 
a system of prohibitions and enforcement measures against traf
fic in Uqnor with the Indians, and in the Indian country.32 

'l'he mo. t important of these measures is the Act of July 23, 
1892,33 as amended in 1938 to read as follows: 3

4. 

Any person who shall sell, give away, dispose of, ex
change, or barter any malt, spirituous, vinous liquor, in
cluding beer, ale, and wine, or any ardent or other 
intoxicating liquor of any kind whatsoever, or any essence, 
extract, bitters, preparation, compound, composition, or 
any article whatsoever, under any name, label, or brand, 
which produces intoxication to any Indian to whom an 
allotment of land has been made while the title to the same 
shall be held in trust by the Government, or to any Indian 
who is a ward of the Government under charge of any 
Indian superintendent or agent, or to any Indian, includ
ing mixed bloods, over whom the Government, through its 
departments, exercises guardianship, and any person who 
shall introduce or attempt to introduce any malt, ~pirit-

. on:-;, or vinons liquor, includiug beer, ale, and wiue, or any 
ardent or intoxicating liquor of any kind whatsoever into 
the Indian country, which term shall include any Indian 
allotment while the title to the same shall be held in trust 
by the Government, or while the same shall remain 
inalienable by the allottee without the consent of the 
United States, shall be punished for the first offense by 
imprisonment for not more than one year, and by a fine of 
not more than $500, and for the second offense and each 
offense thereafter by imprisonment for not more than 
five years, and by a fine of not more than $2,000: Provided, 
however, That the person convicted shall be committed 
until fine and costs are paid: And provided fnrther, That 
first offenses under this section may be prosecuted by 
information, but no person convicted of a first offense 
under this section shall be sentenced to imprisonment in a 
penitentiary or required to perform hard labor. It shall 
be a sufficient defense to any charge of introducing or 
attempting to introduce ardent spirits, ale, beer, wine, or 
intoxicating liquors into the Indian country that the acts 
charged were done under authority, in writing, from the 
War Department or any officer duly authorized thereunto 
by the War Department. All complaints for the arrest 
of any person or persons made for violation of any of the 
provisions of this section shall be made in the county 
where the offense shall have been committed, or if com
mitted upon or within any reservation not included in 
any county, then in any county adjoining such reserva
tion; but in all cases such arrests shall be made before 
any United States court commissioner residing in such 
adjoining county, or before any magistrate or judicial 
officer authorized by the laws of the State in which such 
reservation is located to issue warrants for the arrest 
and examination of offenders by section 1014 of the Re-

------
a2 For a definition of "Indian country" see Chapter 1, sec. 3. For the 

purpose of the liquor laws it means all lands and reservations, Indian 
title to which has not been extinguished. The leading liquor cases apply. 
ing this definition are United States v. Le Bris, 121 U. S. 278 (1887) ; 
Bates v. Clark, 95 U. S. 204 (1877). See also the Act of June 27, 1934, 
c. 846, 48 Stat. 1245, 25 U. S. c. 254. 

aa 27 Stat. 260. 
34. Act of June 15, 1938, 52 Stat. 696, 25 U. S. C. 241. This act ex

pressly repealed similar provisions in the Act of January 30, 1897, 29 
Stat. 506. 

vised Sta tutes [18 U. S. C. 591] as amended. And all per
sons so arrested shall, unless discharged upon examina
tion, be held to answer and stand trial before the court 
of the United States having jurisdiction of the offense.36 

This statute defines two distinct prohibitions. The first is di
rected against any disposition of intoxicants to any Indian who 
has an allotment, title to which is restricted or held in trust by 
the li'ederal Government, or to any Indian who is a ward or 
under the guardianship of the United States.36 The Indians 
included may be located in Indian country or outside of it.37 

Indians as well as whites and others may commit this crime,38 

but apparently an Indian purchasing or otherwise receiving 
illicit liquor is not offending against this law.39 

The per son disposing of liquor to an Indian allottee or ward 
is not excused because he dia not know the recipient was an 

35 Act of June 15, 1938, 52 Stilt. 696, 25 U. S. C. 241. The firRt general 
Rtatutory pro'l:Jibition against liquor in Indian country was approved 
July D, 1832, c. 174, 4 Stat. 564. Two years later Congress first included 
in sec. 18 of the Act t o Regula te Trade and Intercourse with the Indian 
Tribes of June 30, 1834, 4 Stat. 729, the substance from which the above 
act was derived. By amendment of February 13, 1862, c. 24, 12 Stat. 
338, Indians affected by the law were defined as those under charge of 
a superintendent or agent, and penalties for selling and introducing 
were made the same. 

The Act of March 15, 1864, c. 33 , 13 Stat. 29, added the words "or 
circuit court" giving that court jurisdiction concurrently with the district 
courts. 

As the substance of this law was enacted in the R. S. § 2139, Indians 
"in the Indian country" were excepted from its penalties. This excep
tion was repealed by the Act of February 27, 1877, 19 Stat. 240, 244, 
which was an act to correct errorR in the Revised Statutes. 

The words "ale, beer, wine, or intoxicating liquors of any kind" were 
added by the Act of July 23, 1892. 27 Stat. 260. This broadening was 
made necessary by decisions holding beer not to be within the earlier 
definition. See Sarlis v. United States, 152 U. S. 570 (1894) ; In re 
McDonough, 49 Fed. 360 (D. C. Mont. 1892). 

Again, in the Act of January 30, 1897, 29 Stat. 506, the enumeration 
of liquors was extended to read as in the 1938 amendment above. 

The acts of 1892 and 1897 were read together. See Efhvards v. 
United States, 5 F. 2d 17 (C. C. A. 8, 1925); Morgan v. Ward, 224 Fed. 
698 (C. C. A .. 8, 1915), cert. den. 239 U.S. 648 (1915). 

The sections of the 1938 amendment which are new are the penalty 
provisions and the provisions allowing prosecution by information for 
the first offense. 

36 Wardship of the Indians and termination of wardship 'is discussed 
in sec. 9 of Chapter 8. It may be noted here, however, that the granting 
of citizenship did not take citizen Indians out of the worldng of the liquor 
laws. United States v. Ni('e, 241 U. S. 591J (1916) [overruling Matter 
of HejJ, 197 U. S. 488 (1905)] ; Katzenmeyer v. United States, 225 Fed. 
523 (C. C. A. 7, 1915) ; Mosier v. United States, 198 Fed. 54 (C. C. A. 
8, 1912), cert. den. 229 U. S. 610 (1913). '.rhe privilege of buying liquor 
is not one of the privileges of citizenship. Mulligan v. United States, 
120 Fed. 98 (C. C. A. 8, 1V03) ; FaJrrell v. United States, 110 Fed. 942 
lC. C. A. 8. 1901). 

37· United States v. Belt, 128 Fed. 68 (D. C. M. D. Pa. 1904). 
38 United States v. Miller, 105 Fed. 944 (D. C. Nev. 1901) ; United 

States v. Shaw-Mum, 27 Fed. Cas. No. 16268 (D. C. Ore. 1873). 
39 Lott v. United States, 205 Fed. 28 (C. C. A. 9, 1913) (under Alaska 

liquor law). But see Acts of May 25, 1918, 40 Stat. 561, 563, and June 
30, 1919, 41 Stat. 34, prohibiting possession. 



EXISTING PROHIBITIONS AND ENFORCEMENT MEASURES 355 

Indian or a "ward of the Government," or because he mistook 
him for a Mexican or white.40 

The second prohibition defined in the statute is directed 
against the introduct ion or attempt to introduce any intoxicants 
into Indian country.11 To offend against the ban on introducing 
liquor it is enough that one is the means of carrying the liquor 
within the limits of Indian country knowing of its presence and 
transportation.42 ~'he person so introducing alcohol need not 
have any interest in it.43 Nor need he have any intent to intro
duce, that is, he need not know that he has entered Indian 
country.'" But an intent is necessary to . constitute the crime of 
attempting to introduce liquor into Indian country.45 In both 
the introduction and the attempt to introduce, the destination, 
intentionally or unwittingly, must be the Indian country. The 
mere transporta tion through Indian country is not within this 
act when the destination is beyond.46 

As the courts repeatedly held that possession of liquor in 
Indian country was not alone sufficient to show introductiont 
Congress in 1916 enacted the following law to bolster this weak 
spot: 

* * * possession by a person of intoxicating liquors in 
the country where the introduction is prohibited by treaty 
or Federal statute shall be prima facie evidence of un
lawful introduction.48 

In 1918, as an additional aid to enforcement, Congress pro
vided that possession in Indian country shall be an independent 
offense.49 The statute reads: 

* * * possession by a pP.rson of intoxicating liquors in 
the Indian country where the introduction is or was pro
hibited by treaty or Federal statute shall be an offense 
aud punished in accordance with the provisions of the 
Acts of July twenty-third, eighteen hundred and ninety
two (T\venty-seventh Statutes at Large, page two hundred 
and sixty), and January thirtieth, eighteen hundred and 
ninety-seven (Twenty-ninth Statutes at Large, page five 
hundred and six.50 

The elements of this offense are possession, which means 
physical control and power to dispose of liquor, knowledge of 
possession,61 and location of the liquor within the limits of 
Indian country.52 Apparently, knowledge of possession in 
another is not enough, nor is drinking from the bottle of another 
enough.53 But wliere the accused is found with a full liquor 

•o Sohetr v. United States, 33 F. 2d 263 (C. C. A. 8, 1929) ; Feeley v. 
United States, 236 Fed. 903 (C. C. A. 8, 1916) ; Lott v. United State8, 
supra; United States v. Stojello, 8 Ariz. 461, 76 Pac. 611 (1904). Offi
cers of the Indian Service, however, are instructed to resolve doubts in 
favor of the -vendor in cases involving Indians resembling other na
tionalities. 

41 An Indian may be convicted of introducing liquor into Indian Terri
tory, Claiirmont v. United States, 225 U. S. 551 (1912). See also fn. 
30, supra. 

12 Archard v. United States, 212 Fed. 146 (C. C. A. 8, 1914). 
43 Ibid. 
• , United States v. Leathers, 26 Fed. Cas. No. 15581 (D. C. Nev. 1879). 
46 United States v. Stephens, 12 Fed. 52 (D. C. Ore. 1882). 
46Butter'{leld v. United States, 241 Fed. 556 (C. C. A. 8, 1917); Town-

send; v. United States, 265 Fed. 519 (C. C. A. 8, 1920) ; United States v. 
Tadish, 211 Fed. 490 (D. C. Ariz. 1913). 

47 Collier v. United States, 221 Fed. 64 (C. C. A. 8, 1915) ; Chambliss 
v. United States, 218 Fed. 154 (C. C. A. 8, 1914) ; Parks v. United States, 
225 Jfed. 369 (C. C. A. 8, 1915) ; Cecil v. United States, 225 Fed. 368 
(C. C. A. 8, 1915) ; Goff v. United States, 257 Fed. 294 (C. C. A. 8, 1919). 

48 Act of May 18, 1916. 39 Stat. l 23, 124, 25 U. S. C. 245. 
10 Br·own v. United Sta,tes, 265 Ff'd. 623 (C. C. A. 8, 1920), holds this 

act constitutional. 
oo Act of May 25, 1918, 40 Stat. 561, 563 ; and the Act of June 30, 1919, 

41 Stat. 3, 4, 25 U. S. C. 244. 
.51 Buchanan v. United States, 15 F. 2d 496 (C. C. A. 8, 1926) ; 

Colbattgh v. United States, 15 F. 2d 929 (C. C. A. 8, 1926). 
52 Aldridge v. United States, 67 F. 2d 956 (C. C. A. 10, 1933). 
53 Colbaugh v. United States, supra. 

bottle which he breaks, it has been held that these facts are 
evidence of possession, knowledge, and control.54 The wording 
of this statute, though not as detailed in defining prohibited 
liquors as the Act of June 15, W38,5li is apparently as broad, since 
it covers any intoxicant.56 

The early Trade and Intercourse Act of 1834 contained a 
measure to facilitate enforcement of the liquor prohibitions, 
which is still in force. It provided: 

That if any person whatever shall, within the limits of 
the Indian country, set up or continue any distillery for 
manufacturing ardent spirits [beer and other intoxicating 
liquors named, in the Act of January thirtieth, eighteen 
hundred and ninety-seven (Twenty-ninth Statutes a t 
Large, page five hundred and six)] ,57 he shall forfeit and 
pay a penalty of one thousand dollars; and it shall be the 
duty of the superintendent of Indian affairs, Indian agent, 
or sub-agent, within the limits of whose agency the same 
shall be set up or continued, forthwith to destroy and 
break up the same * * *.58 

Other enforcing acts, including provisions for search, seizure, 
and forfeiture of goods and vehicles, have been enacted from 
time to time as conditions required. This legislation also had 
its inception in the Trade and Intercourse Acts of May 6, 1822,69 

and of June 30, 1834,60 and their modified provisions are as 
follows: 

SEc. 2140. If any superintendent of Indian affairs, In
dian agent, or sub-agent, or commanding officer of a mili
tary post, has reason to suspect or is informed that any 
white person or Indian is about to introduce or has intro
duced any spirituous liquor or wine fbeer and other 
intoxicating liquors named in the Act of January thirtieth, 
eighteen hundred and ninety-senm (Twenty-ninth Sta
tutes at large, page five hundred and six)],01 into the 
Indian country in Yiolation of law, such Rnperintendent, 
agent, sub-agent, or commanding officer, may cau~e the 
boats, stores, packages, wagons, sleds, and places of de
posit of such person to be e5earched; and if any such liquor 
is found therein, the same, together with the boats, teams, 
wagons, and sleds used in conveying the same, and also 
the goods, packages, and peltries of such person, shall be 
seized and delivered to the proper officer, and shall be 
proceeded against, by libel in the proper court, and for
feited, one-balf to the informer and the other half to the 
use of the United States; and if such person be a trader, 
his license shall be revoked and his bond put in suit. It 
shall moreover be the duty of any person in the service 
of the United States, or of any Indian, to take and destroy 
any ardent spirits or wine found in the Indian country, 
except such as may be introduced therein by the War 
Department. In all cases arising under this and the 
preceding section [27 Stat. 260 and 29 Stat. 506, as 
amended by 52 Stat. 696], Indians shall be competent 
witnesses.62 

Under this statute federal enforcement officers have the right 
to search and seize the boats, stores, packages, wagons, etc., 
without warrant. But federal officers may not make unreason
able searches as they are subject to the Fourth Amendment to 
the United States Constitution. And the Act of August 27 • 

M Morrison v. United States, 6 F. 2d 809 (C. C. A. 8, 1925). 
55 52 Stat. 696, 25 U. S. C. 241. 
oo Sharp v. United States, 16 F. 2d 876 (C. C. A. 8, 1926), aff'g. 

Ea: parte Sharp, 13 F. 2d 651 (D. C. N.D. Okla. 1926). 
57 The bracketed clause was added to this act by the Act of May 18. 

1916, 39 Stat. 123, 124, 25 U. S. C. 252. 
58 Act of June 30, 1834, 4 Stat. 729, 732, 733, 25 U. S. C. 251. 
5o 3 Stat'. 682. 
6o 4 Stat. 729. 
61 The bracketed clause was made to apply to this act by the Act of 

May 18, 1916, 39 Stat. 123, 124, 25 U. S. C. 252. 
62 Enacted as it now appears in the R. S. § 2140, which is derived from 

the Act of March 15, 1864, 13 St!lt. 29. This act changed the provisions 
of the Act of June 30, 1834, by omitting necessity for search under 
regulations provided by the President, and by making it a duty to destro;y 
illicit liquor found in Indian country. 
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1935,63 imposes criminal liability for unreasonable search of 
dwellings without a warrant. In case of such unreasonable 
search the officer, civil or military, also becomes civilly liable.64 

The early decision of the United States Supreme Court in Amer
ican Fur Oo. v. United States,65 determined that this act gave 
authority to search and seize only in Indian country.66 As to 
what might be seized and subject to libel action there was some 
doubt. The courts decided that the goods forfeited should be 
only those which were the property of the offender, and forfeited 
only to the extent of his interest.67 When the automobile became 
perfected and widely used, it began to play an important role 
in the illicit liquor trade. The Government sought to subject 
it to libel proceedings under the foregoing statute. The courts 
determined that automobiles were not known to the legislators 
who passed the law in 1834, and that automobiles did not fit into 
the enumeration of wagons, boats, and sleds.68 Congress quickly 
remedied this defect by the Act of March 2, 1917, which provided: 

That automobiles or any other vehicles or conveyances 
used in introducing, or attempting to introduce, intoxi
cants into the Indian country, or where the introduction. 
is prohibited by treaty or Federal statute, whether used 

63 49 Stat. 872, 877, sec. 201. 
64 Bates v. Clark, 95 U. S. 204 (1877), holding a military officer liable 

though acting under superior's orders. 
65 2 Peters 358 ( 1829). 
66 See also Evans v. Victor, 204 Fed. 361 (C. C. A. 8, 1'913), rev'g 

J 99 Fed. 504 (D. C. E. D. Okla., 1912) ; United States v. Twelve Bottles of 
Whiskey, 201 Fed. 191 (D. C. Mont., 1912) ; Forty-three Cases Cognac 
Brandy, J4 Fed. 539 (C. C. Minn., 1882), aff'g Forty-three Gallons of 
Cognac Brandy, 11 Fed. 47 (C. C. Minn. 1882) ; United States v. Four 
Bottles Smtr-Mash Whiskey, 90 Fed. 720 (D. C. Wash., 1898). 

67 Shawnee Nat. Bank v. United States, 249 Fed. 583 (C. C. A. 8, 
1918) ; United States v. One Automobile, 237 Fed. 891 (D. C. Mont., 
1916) ; United States v. Two Gallons of Whi skey, 213 Fed. 986 (D. C. 
Mont., 1914). 

68 United States v. One Automobile, supra; Shawnee Nat. Bank v. 
United States, supra. 

by the owner thereof or other person, shall be subject to 
the seizure, libel, and forfeiture provided in section 
twenty-two hundred and forty of the Revised Statutes of 
the United States.69 

This act is broader than the search and seizure provisions· in 
the Act of 1834 in these respects : ( 1) Search and seizure may 
be made outside Indian country when the vehicle taken is used 
in the attempt to introduce liquor into Indian country,70 (2) 
automobiles and any other vehicles are included, (3) "the thing 
involved [automobile or other vehicle], and not its owner is the 
offender * * *." 71 The vehicle is forfeited without regRrd 
to ownership.72 Finally, it should be noted that these enforce
ment measures apply solely to Indian liquor laws and cannot 
be used as a basis for search, seizure, and libel of goods, vehicles, 
etc., used in any other illicit traffic.73 

The passage of the Eighteenth Amendment, the Natioual Pro
hibition Act, and repeal of both had no eff<>ct to supplant or 
repeal any of the special Indian liquor laws.74 

~ 39 Stat. 969, 970. 
70 One Buick Automobile v. United States, 275 Fed. 809 (C. A. A. 8, 

1921) ; Unitea States v. One Ford Five-Passenger Automobile, 259 Fed. 
645 (D. C. E. D. Okla. 1919). 

71 United States v. One Buick Roadster Automobile, 244 l!"'ed. 961 
(D. C. E. D. Okla. 1917) ; see also: Hawley v. United States, 15 F. 2d 

621 (C. C. A. 8, 1926). • 
72 United States v. One Chevrolet Coupe Automobile, 58 F. 2d 235 

(C. C . .A.. 9, 1932). .As to constitutionality of this legislation, see sec. 
1, sttpra, and Commercial Investment Tntst v. United States, 261 Fed. 
330 (C. C. A. 8, 1919). 

n United States v. One Cadillac Eight Automobile, 255 Fed. 173 
(D. C. M. D. Tenn., 1918). 

11 Elmn v. Unitt' d State8, 7 F. 2d 887 (C. C. A. 8, 1925) ; Hawley 'V. 

United Statfs, 15 F . 2o 621 (C. C. A. 8, 1926) ; Kennedy v. United States, 
265 U. S. 344 (1924), quf'Rtions certified from K ennedy v. United States, 
2 F . 2d 597 (C. C. A. 8, 1924) ; .McCl-intic v. United States, 283 Fed. 781 
(C. C. A. 8, 1922) ; Morrison v. U nited States, 6 F. 2d 809, 811 (C. C. A. 
8, 1925) ; Browning v. United States, 6 F. 2d 801 (C. C. A. 8, 1925), 
cert. den. 269 U. S. 568 (1925). 

SECTION 4. LOCALITY WHERE THESE MEASURES APPLY 

The statutes examined above comprise the existing prohibitions 
and enforcement measures concerning the Indian liquor traffic. 
But the picture is not complete without an understanding of the 
locality where these measures apply. Recent statutes have made 
this fairly clear with regard to lands within the United States 
proper. First, the Act of June Zl, 1934, provides: 

That hereafter the special Indian liquor laws shall not 
apply to former Indian lands now outside of any existing 
Indian reservation in any case where the land is no longer 
held by Indians under trust patents or under any other 
form of deed or patent which contains restrictions against 
alienation without the consent of some official of the 
United States Government: Provided, however, That noth
ing in this Act shall be construed to discontinue or repeal 
the provisions of the Indian liquor laws which prohibit 
the sale, gift, barter, exchange, or other disposition of beer, 
wine, and other liquors to Indians of the classes set forth 
in the Act of January 30, 1897 (29 Stat. L. 506), and sec
tion 241, title 25, of the United States Code.75 

The purpose of this act is to repeal old treaty and statutory 
provisions whereby lands ceded to the United States, but ad
joining Indian lauds retained, were subjected to the Indian liquor 
laws.76 

75 48 Stat. 1245, c. 846. Accord: Act of June 11, 1934, 48 Stat. 927 
(Minnesota Chippewa). But of. Act of August 31, 1937, 50 Stat. 884 
(Crow). 

76 73d Cong., 2d sess., Sen. Rept. N'o. 1423 (1934). And see Memo. 
Sol. I. D., September 28, 1939, holding that the 1934 act exempts from 
laws prohibiting introduction of liquor into Indian country certain sur
plus lands of the Colville Reservation sold to non-Indians. 

Second, ordinarily fee patented, unrestricted lands are not 
subject to the liquor laws. Congress has sometimes continued 
the Indian liquor laws in such lands.71 

Third, the Act of March 2, 1917, brought Osage County, Okla
homa, within the Indian liquor laws. 78 

Fourth, by the Act of March 5, 1934 79 that part of Oklahoma, 
formerly known as "Indian Territory," in which all liquor traffic 
was forbidden by the Act of March 1, 1895,80 was released from 
the restrictions of the Indian liquor laws except as to lands on 
which Indian schools are or may be located. Reservation lands, 
allotted lands under restrictions or covered by trust patents 
outside of Indian reservations, and Osage County, in Oklahoma, 
remain as Indian country in the enforcement of liquor laws. 

An interesting question arises with regard to reservation lands 
newly purchased and set aside for the Indians. Are those lands 
subject to the Indian liquor laws? This question has been de
cisively settled in the affirmative in the recent opinion of the 
United States Supreme Court in United States v. McGowan.81 

77 See for example Act of June 4, 1920, sec. 9, 41 Stat. 751, 754 (Crow 
Reservatiord. 

78 39 Stat. 969, 983; amended to except the manufacture and sale of 
industrial and beverage alcohol for lawful purposes, Act of June 13, 
1932, c. 245, 47 Stat. 302. 

" 9 48 Stat. 396, c. 43. 
8o 28 Stat. 693, 697, sec. 8. 
81302 U. S. 535 (1938), rcv'g 89 F. 2d 201 (C. C. A. 9, 1937), aff'g 

United States v. One Chevrolet Sedan, 16 F. Supp. 453 (D. C. Nev. 1936). 
See Chapter 1, sec. 3. 
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Only two statutory exceptions exist to the prohibitions against 
liquor in Indian country. The first relates to the use of sacra
mental wine, as follows: 

* * * it shall not be unlawful to introduce and use 
wines solely for sacramental purposes, under church 
authority, at any place within the Indian country or any 
Indian reservation. including the Pueblo Reservations in 
New Mexico: * * * 82 

The second exception permits liquor for lawful purposes in 
Osage County, Oklahoma.83 

Perhaps still another exception may be found in the provisions 
of the Act of June 16, 1933,81 making "3.2 beer" a matter. of local 
option in Oklahoma. 

Alaska is not covered by the Indian liquor laws.85 Congress 
has always legislated specially for that territory with regard 

82 Act of August 24, 1912, 37 Stat. 518, 519, 25 U. S. C. 253. 
83 Act of June 13, 1932, c. 245, 47 Stat. 302, amending the Act of 

March 2, 1917, 39 Stat. 969, 983, 25 U. S. C. 242. 
84 48 Stat. 311, c. 105. 
85 The legal status of Alaskan natives is discussed in Chapter 21, 

sec. 6. The Act of July 27, 1868, 15 Stat. 234, 241, R. S. § 1955, gave 
the President power to r egulate importation and sale of distilled spirits 
in Alaska. Four years later the case of United States v. Seveloff, 27 
Fed. Cas. No. 16252 (D. C. Ore., 1872) decided that Alaska was not 

to liquor and has granted the power to control the liquor traffic 
to the territorial Legislature by the Act of April 13, 1934.88 

Indian country and that the special Indian liquor laws did not extend 
to the new territory. In the following year, Congress extended the 
Indian liquor laws to Alaska by the Act of March 3, 1873, 17 Stat. 
510, 530. Again by the Act of May 17, 1884, 23 Stat. 24, Congress 
prohibited importation, manufacture, and sale of intoxicants to all of 
Alaska and its inhabitants. This measure was amended by the Act 
of March 3, 1899, sec. 142, 30 Stat. 1253, 1274, to limit the prohibition 
to selling to Indians. 

As amended !Jy the Act of February 6, 1909, 35 Stat. 600, 603, the 
Act of 1899 remains in force. In answer to the question of the Secre
tary of the Interior as to whether the Indian liquor laws apply to 
Alaska, the Acting Solicitor of the Department of the Interior in 1937 
gave his opinion that they do not. His opinion reached the following 
conclusion : 

It is evident, therefore, that Congress did not regard those pro
visions [i. e., the Indian liquor laws] as having application to 
the natives of Alaska; otherwise, the enactment of section 142 
above [30 Stat. 1274] would not have been necessary. That th<> 
territorial legislature entertained a like view is shown by the 
fact that it has also seen fit to deal specially with the subject of 
liquor control among the Alaska natives (see section 4963, Com
piled Laws of Alaska, 1933). In any event, the enactment bY 
Congress of a special liquor law for the nativ<>s of Alaska makes 
the .l!eneral enactment found in Section 241 ·[25 U. S. C.] locally 
inapplicable. • * * 

Op. Sol., I. D., M.29147, May 6, 1937, pp. 18, 19. 
8u 48 Stat. 583, 584 (Alaska). 

SECTION 5. ENFORCEMENT AGENCIES, JURISDICTION, AND PROCEDURE 

'l'he work of the Office of Indian Affairs in the field of pro
hibition enforcement was thus described by the Supreme Court, 
per Hughes, J., in the case of United States v. Bir·dsall:87 

* * * From an early day, Congress has prohibited 
the liquor traffic among the Indians, and it has been one 
of the important duties of the Indian Office to aid in the 
enforcement of this legislation. See act of June 30, 1834, 
c. 161, sec. 20, 4 Stat. 729, 732; Rev. Stat., sees. 2139, 2140, 
2141; act of July 23, 1892, c. 234, 27 Stat. 260; act of 
January 30, 1897, c. 109, 29 Stat. 506. It has furnished 
such aid by the detection of violations, by the collection of 
evidence, and by appropriate steps to secnre the convic
tion and punishment of offenders. The regulations of the 
office, adopted under statutory authority (Rev. Stat., sees. 
465, 2058), have been explicit as to the duties of Indian 
agents in this respect. In recent years, Congress has made 
special appropriations "to enable the Commissioner of 
Indian Affairs, under the direction of the Secretary of the 
Interior, to take action to suppress the traffic of intoxi
cating liquors among Indians" (34 Stat. 328, 1017; 35 Stat. 
72, 782; 36 Stat. 271, 1059; 37 Stat. 519), and an organiza
tion of special officers and deputies, serving in various 
states, has been created in the department. Through these 
efforts numerous convictions have been obtained. The 
results have been reported to Congress annually by the 
Commissioner 1 and the appropriations for the continuance 
of the service have been increased. 2 

1 H. Doc. Vol. 27, 60th Cong., 1st sess., pp. 26-31; H. Doc. Vol. 
' 43, 60th Cong., 2d sess., pp. 34-40; H. Doc. Vol. 44, 61st Cong., 

2d sess., pp. 12-15; H. Doc. Vol. 32, 61st Cong., 3d sess., pp. 12-13; 
H. Doc. Vol. 41, 62d Cong., 2d sess., pp. 32- 33. 

2 The nature and extent of this authorized service of the depart
ment are shown by the following extract from the Commissioner's 
report for the fiscal year ending June 30, 1912 : "Until 1906 

87 233 U. S. 223 (1914) (holding that prohibition enforcement was 
such an official responsibility as would provide basis for bribery indict
ment). 

* * * enforcement of these statutes and subsequent enact
ments" (as to the liquor traffic) "was left to Indian agents and 
superintendents and their Indian police, assisted so far as might 
be by local peace officers and by representatives of the Depart
ment of Justice. In 1906 criminal dockets in Indian Territory 
became so crowded and the possibility of early trial so remote 
that disregard of the statutes forbidding introduction of intoxi
cants asumed large importance. To meet the emergency Congress, 

in the act of June 21, 1906, appropriated $25,000 to be used to 
suppress the traffic in intoxicating liquors among Indians, and 
in August 1906, a special officer was commissioned and sent to 
Oklahoma, that he and his subordinates might, through detective 
operations, supplement the efforts of superintendents in charge 
of reservations. In the fiscal year 1909, when the appropria
tion had grown to $40,000, this service began to operate through
out all States where Indians needed protection. In 1911 the 
service had grown until it had an appropriation of $70,000 and 
an organization including 1 chief special officer, 1 assistant chief, 
2 constables, 12 special officers, and 143 local deputies stationed in 
21 States. The increasing success of the service appears in the 
fact that in 1909, 561 cases which the service secured came to 
issue in court, resulting in 548 convictions, whereas in 1911, 
1,202 cases came to issue, 1,168 defendants were convicted, and 
but 34 defendants were acquitted by juries. In 1911 fines imposed 
amounted to $80,463, or more than the appropriation for the 
service." H. Doc. No. 933, 62d Cong., 3d sess., pp. 11, 12. 

In the Act of March 1, 1007,88 Congress empowered special 
officers to search and seize,80 and in 1912 gave them the powers 
of the United States marshals and deputy marshals.90 

Criminal or libel proceedings are cognizable in the Federal 
District Court in the district where the offense was commit
ted.01 The manner of complaint and arrest are governed by the 
Act of June 15, 1938, set out in full in section 3 of this chapter. 

88 34 Stat. 1015, 1017. 
89 1Did. 
00 Act of August 24, 1912, 37 Stat. 518, 519. 
91 Judicial Code, sec. 24, 28 U. S. C. 41. 
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SECTION 1. INTRODUCTION 

Criminal jurisdiction 1 in Indian law involves an allocation of 
authority among federal, tribal, and state courts. This alloca
tion of authority depends in general upon three factors: subject 
matter , locus, and person. 

Jurisdiction of the federal courts must be based, in every in-
stance, upon some applicable statute, since there is no federal 
common law of crimes. From the standpoint of areas of appli-
cation, the federal criminal statutes relating to Indian affairs 
are of three types : 

jurisdiction of the Federal Government, such as the offense 
of receiving stolen goods; 3 and 

(c) Offenses punishable only when committed within 
the "Indian country" or within "an Indian reservation," 
such as, for example, the offense of possessing intoxicat
ing liquors in the Indian country.' 

The jurisdiction of tribal courts depends also upon the factors 
of subject matter, locus, and person, and the same may be said 
of state court jurisdiction. Since this study is primarily devoted 
to federal Indian law, only incidental attention will be paid to 

(a) Those that apply regardless of the locus of the tribal and state penal laws relating to Indian affairs. Limita-
offense, such as the crime of selling liquor to an Indian ; 2 tions upon the application of such laws contained in federal 

(b) Those that apply within areas under the exclusive statutes will, however, be examined. 

1 On civil jurisdiction see Chapter 19. 
2 See Chapter 17, sec. 3. 

3 R. S. § 5357, Act of March 4, 1909, sec. 288, 35 Stat. 1088, 1145, 
17 u. s. c. 467. 

'See 25 U. S. C. 244, and see Chapter 17, sec. 3. 

SECTION 2. CRIMES IN INDIAN COUNTRY 

Since there is a considerable body of federal legislation penaliz
ing various acts committed on Indian reservations or within 
Indian country, the question may be raised in any case involving 
such legislation whether the offense charged was in fact com
mitted within an I_ndian reservation or in the Indian country. 
The definition of these terms has been considered elsewhere.6 For 
present purposes it is enough to summarize general conclusions 
which are elsewhere noted: 

(1) Tribal land is considered Indian country for pur
poses of federal criminal jurisdiction.6 

(2) An allotment held under patent in fee and subject 
to restraint against alienation is likewise considered In
dian country for purposes of federal criminal jurisdiction.1 

(3) An allotment held un~er trust patent, with title 
in the Government, is likewise considered Indian country 
during the trust period.8 

5 See Chapter 1, sec. 3; Chapter 5; Chapter 6. 
6 See Chapter 1, sec. 3. 
7 United States v. Ramsey, 271 U. S. 467 (1926). 
8 United States v. Sutton, 215 U. S. 291 (1909), revg. 165 Fed. 253 

(D. C. E. D. Wash., 1908); Hallowell v. United States, 221 U. S. 317 
(19Jl) ; United States v. Pelican, 232 U. S. 442 (1914) ; Ex parte Pero, 
99 F. 2d 28 (C. C. A. 7, 1938); Ex parte Van Moore, 221 Fed. 954 
(D. C. S. D., 1915). 
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( 4) Rights-of-way across an Indian reservation are con
sidered "Indian country" for some or all purposes of fed
eral criminal jurisdiction.9 

0 The Act of J:me 28, 1932, 47 Stat. 336, amended sec. 548 of title 18 
of the United States Code, which originally applied "within the limits 
of any Indian reservation" so as to apply "on and within any Indian 
reservation under the jurisdiction of the United States Government, 
including rights of way running through the reservation." 

Interpreting this phrase, the Solicitor of the Interior Department 
declared: 

• • * it is my opinion that the amendment should be 
given its apparent and normal meaning; namely, that the 
specific reference to rights-of-way was intended to provide for 
Federal jurisdiction over all rights-of-way running through any 
Indian reservation. This is advanced as the proper position for 
this Department to take in view of the following considerations. 

1. The probable judicial construction of the amendment would 
be that the amendment was intended to include within Federal 
jurisdiction all rights-of-way because of the previous division of 
jurisdiction over rights-of-way in Indian reservations. Prior to 
the passage of the amendment tbe courts had concluded that 
rights-of-way to which the Indian title had not been extinguished 
remained part of the reservation and within Federal jurisdiction, 
whereas other rights-of-way to which such title had been ex
tinguished were subject to State jurisdiction. A court would 
presume that in view of this state of the law any amendment 
referring to rights-of-way generally would be intended to provide 
a uniform rule. If only a statement of existing law had been 
intended, the reference in the amendment would rather have been 
to rights-of-way to which the Indian title had not been ex
tinguished, or no mention of the subject would have been made 
at all. 

Moreover, it would be presumed by a court that this Depart-
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( 5) It is questionable whether land held by an Indian 

under a fee patent without restriction is Indian country 
for purposes of federal criminal jurisdiction ; the weight 
of authority is that the land is not "Indian country" 
within the meaning of federal penal statutes/0 

The territorial limits of the jurisdiction of tribal courts and 
courts of Indian offenses 11 have not been considered in detail 
in any reported case. The following discussion is taken from an 
administrative ruling by the Solicitor for the Interior Depart
ment dealing with the question : 12 

May an Indian court exercise jurisdiction over acts 
committed by Indians on unrestricted lands 'within an 
Indian reservation, where the Indians concerned are 
properly before the court? 

* * * * * 
Questions of court "jurisdiction" frequently turn out 

upon analysis to be a confused mixture of questions deal
ing with international law, constitutional law, statutory 
construction and common law principles. It is important, 
therefore, that we define the question that concerns us as 
clearly and realistically as possible. In asking whether 
an Indian court has "jurisdiction" over acts committed in 
certain areas we are concerned to ascertain whether such 
a court commits a wrongful act, that is to say, an act 
which is punishable, actionable, or enjoinable in a State 
or Federal court, if it orders the trial and punishment of 
an Indian who is before the court, on the basis of an act 
which that Indian has performed in the area designated. 

A question of jurisdiction arises when an Indian who is 
before an Indian court claims that the judges of such 
court are acting without proper authority and that such 
action, therefore, constitutes assault, false imprisonment, 
trespass, or some similar offense under State or Federal 
law. It is, therefore, necessary in passing upon such a 
jurisdictional question to inquire into the basis of author
ity upon which an Indian court acts. This is a subject 
which has been dealt with elsewhere at some length.13 

* * * * * 
Whether the Indian Court is an administrative Court of 

Indian Offenses or a tribal court, it appears that each has 
sufficient authority to include in its jurisdiction the trial 

ment and Congress would have been concerned to do away with 
the unsatisfactory situation resulting from the uncertain status 
of jurisdiction over rights-of-way on Indian reservations. This 
would be in conformity with the basic principle of statutory con
struction that legislation is intended to correct existing evils. 
'l'he evil to be remedied in this instance was the uncertainty and 
confusion resulting from the fact that on each reservation there 
were a number of rights-of-way, whose ownership status depended 
on different statutes and regulations and the title to which 
could be definitely ascertained only through judicial statement, 
and that, although the title thereto had been determined, there 
was still the administrative difficulty arising from differences in 
jurisdiction over small strips of territory. This administrative 
difficulty was referred to by the Supreme Court in the case of 
United States v. Saldana, 246 U. S. 530, in which Justice Bran
deis said that to except the highway strip from the reservation 
would cut the reservation in two and make it more difficult, if 
not impossible, to protect the Indians as the criminal statute 
intended. 

2. If the amendment is given its obvious construction, that of 
covering all rights-of-way under Federal jurisdiction, the con
struction would be consistent with the policies of the Department 
based upon its own research and that of r esponsible organiza
tions. Tbe survey of law and order within Indian reservations 
in the Northwest made by the Institute for Government Re
search and sulJmittPd to the Senate Committee on Indian Af
,fairs in 1932 (Hearings Before a Subcommittee of the Committee 
on Indian Affairs, Unitf'd States Senate, 72d Congress. 1st ses
sion, Part 26, page 14137), recommended that legislation be 
drafted defining the term Indian reservation for purposes of 
Federal jurisfliction as including all rights-of-way regardless of 
their ownership. Thf' Law and Order Regulations of the De
partment. approvPd November 27, 1935, and based upon a 
survey made by this Department of jurisdictional problems, de
fined Indian reservations for the purposes of tribal jurisdic
tion as including roads and other parts of the reservation not 
necessarily in Indian ownershiP. This type of provision has 
likewise been included in many tribal law and order codes. 
(Memo. Sol. I. D., July 3, 1940.) 

. 1P Of. Euu.ene Sol Louie v. United States, 274 Fed. 47 (C. C. A. 9, 
Hl21) ; State v. Monroe, 83 Mont. 5516, 274 Pac. 840 (1929). 

11 See for regulations on Law and Order on Indian Reservations, 25 
C. F. R. 161.1-161.306. 

12 Memo. Sol. I. D., April 27, 1939. 
18 Se@ Chapter 7, sec. 9. 

and punishment of offenses by Indians which were com
mitted on unrestricted land. 

If, on the one hand, Courts of Indian Offenses be con
sidered, as suggested in the Olapox case, to be not regular 
judi.cial bodies but "mere educational and disciplinary 
instrumentalities," the propriety of educational and dis
ciplinary action which such "courts" undertake will de
pend upon the relationship between the court and the per
son disciplined. On this view the location of the offense 
to which the discipline is directed becomes unimportant. 
An Indian Service hospital treats a diseased Indian re
gardless of where the disease was acquired. An Indian 
Service teacher may control the conduct of his pupils and 
administer discipline on a railroad car traveling through 
Texas, as well as on restricted Indian land. (See Peck 
v. A. T. & S. F. Ry. Oo., 91 S. W. 323.) An Indian will be 
regarded as married or divorced, a member of a given 
tribe, an eligible candidate for a certain position or office, 
regardless of where the acts leading to such a personal 
status may have taken place. So, if action of a Court 
of Iudian Offenses is regarded as "educational and dis
ciplinary" rather than strictly Jp.di.cial, such action is not 
restricted in its horizon to a given territory. The Indian 
who assaults his fellow-tribesman on fee patented land 
within the reservation is subject to disciplinary action by 
the Court of Indian Offenses in the same measure as if 
the offense had been committed on restricted Indian land. 
Perhaps the closest analogy for this "educational and dis
ciplinary" theory of the functions of a Court of Indian 
Offenses is to be found in the common law of domestic 
relations. 'J~he common law still confers a disciplinary 
power upon parents with respect to their children. To a 
certain extent guardians generally may exercise such 
power over their waeds. In none of these cases is the 
exercise of such authority limited by . any consideration 
of the locality of the misconduct. (See Townsend v. 
Iiendnll, 4 Minn. 412, 77 Amer. Dec. 534.) 

In United States v. Earl, 17 Fed. 75, it was held that an 
Indian ward off the reservation nevertheless was in the 
charge of an Indian agent within the meaning of a statute 
forbidding the sale of liquor to such Indians. In Peterr. 
v. Malin, 111 Fed. 244, the court stated that wherever 
Indians are maintaining their tribal relations, the control 
and management of their affairs is in the Federal Gov
ernment irrespective of the title to the land upon which 
they might, for the time being, be located. In that case 
the State law of guardianship was held not to apply to 
tribal Indians either at an industrial school off the reser
vation or on a reservation the title to which was in the 
Governor of Iowa. Moreover, the State criminal law was 
held not to apply to the removal of a child from a reser
vation and his detention from a Government school indi
cating that these acts outside the reservation were o'f con
cern only to the Federal Government because of the per
sonal relationship between the Government and its wards. 
"The relation of d~pendency existing between tribal In
dians and the national government does not grow out of 
the ownership of the land either by the Indians or the 
government." (Page 250.) 

This principle has been followed in administrative prac
tice since the beginning. The Superintendents and the 
Courts of Indian Offenses have not in the past refrained 
from using corrective measures for violations of the regu
lations because the violations occurred on nontrust land. 
It may be doubted whether the Indian courts have ever 
made a practice of inquiring into the title of the land 
where the violation occurred. Nor have the departmental 
regulations required such inquiry and restraint. The 1904 
law and order regulations of the Indian Office (sections 
584-591, Regulations of the Indian Office, 1904) gave the 
Courts of Indian Offenses original jurisdiction over Indian 
offenses, including participating in the Sun Dance con 
tracting a plural marriage, preventing the attendan'ce ot 
children at school; and other misdemeanors committed 
by Indians "belonging to the reservation," without any 
limitation as to where the offense might be committed. it 
was not intended that Indians could dance the Sun Dance 
and practice polygamy with impunity simply because they 
did so on nontrust land. Such a distinction would have 
defeated the educational purpose of the regulations. On 
the contrary, the 1904 r_egulations went so far as to 
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authorize police surveillance of the Indians leaving the 
reservation and to contemplate their arrest and punish
ment for infraction of the rules outside the reservation 
(sections 585--589) . 

However, whatever may be the disciplinary authority 
of the Secretary of the Interior over the conduct of Indian 
wards outside an Indian reservation, the Indian reserva
tion itself has been considered an area peculiarly set apart 
as a domain within which the Federal Government ex
ercises guardianship over the Indians. This guardian
ship is extended to all the Indians within the reserva
tion, regardless of their residence or temporary location 
on unrestricted land. In the early days after the allot
ment act there was a tendency to withdraw protection 
from citizen and fee-patented Indians. This tendency was 
later reversed and Federal guardianship over tribal mem
bers has been recognized in spite of citizenship, posses
sion of fee patents or residence on unrestricted land. A 
recent and far-reaching recognition of administrative 
supervision over all Indians within the boundaries of the 
reservation is found in the case of United States v. Dewey 
County, 14 F. (~d) 784 (D. C., S. D., 1926) ; Aff'd D ewey 
County v. United States, 26 F. (2d) 435 (C. C. A. 8th, 
1928). The following quotations which uphold the 
authority of the Department to make rules and regulations 
governing all the Indians on the reservation, particularly 
fee-patent Indians residing on fee-patented lands, are set 
forth because of their peculiar applicability to the ques
tions involved: 

"In the light of the plain determination of th~ 
question of the right, the power, and the duty of 
Congress to terminate this relation of guardian and 
ward, the [fee patent] Indians named in the com
plaint must be held to be wards of the government, 
unless there is legislation of Congress plainly indi
cating the intent and purpose to terminate the rela
tion. Defendant urges consideration of the Act of 
June 25, 1910 (36 Stat. 855) * * * 

"This, in my judgment, is far short of a congres
sional declaration that the relationship of guardian 
and ward shall, by the issuance of the [fee] patent, 
cease. It is simply a step recognizing some progress 
by the Indian as being competent to handle the par
ticular piece of land, and the act grants to him only 
the power to manage and dispose of the particular 
htlld. There js neither language plainly expressing, 
nor from which it may be reasonably inferred, that 
there is any intent or purpose that they should be 
taken out of the tribe of Indians, that their tribal 
relations should cease, und they should have no fur
ther interest in the tribal lands or in the moneys to 
be paid for such lands ; that they should, from that 
time forward, not be subject to the agent provided 
tor the band of Indians to which they belong, nor 
to the ntles and regulations promttlgated by the India;n 
Department as to the .(Jovernment of the reservation 
and all of the Indians thereon, the education of their 
children, and the policy that the agent is required to 
work out with and for the members of the tribes. * * * 

"In the absence of further declaration on the part 
of Congress that the guardianship of the government 
shall terminate as to these Indians, it seems clear 
that it must be so held as to those Indians to whom 
[fee] patents have been issued, who are found by this 
record to be members of the Cheyenne band of Sioux 
Indians ; that they all had their allotments; that they 
all resided on their [fee patent] allotments or near 
them within the original limits of the Cheyenne River 
reservation, and some of them within the diminished 
portions thereof; that all of said Indians, at all times 
mentioned in the complaint, appeared on the rolls at 
the Cheyenne River agency ; that they are entitled to 
participate and partake of tribal funds and of the 
rents and profits of all tribal lands, together with the 
fact that the government maintains an agency and 
agent in charge of said tribe of Indians, including 
these particular Indians named in the complaint, are 
still wards of the government; that the government 
is still the guardian of all of these Indians, with 
control of their property, except in so far as that 

control of their property is released by the legislation 
above referred to, and the Indians are thereby granted 
the power to manage and control the particular piece 
of land involved in the fee-simple patent." [Italics 
supplied.] 

The foregoing authorities make it clear that if Indian 
courts are viewed as administrative agencies of the 
Interior Department, their authority is not limited to 
offenses committed on restricted land. 

If, on ·the other hand, the Indian courts are viewed as 
tribal courts, deriving their power from the unextinguished 
fragments of tribal sovereignty, it must be recognized that 
this sovereignty is primarily a personal rather than a 
territorial sovereignty. The tribal court has no jurisdic
tion · over non-Indians unless they consent to such juris
diction. Its jurisdiction is solely a jurisdiction over per
sons. We must therefore beware of reading into the 
measure o.f this jurisdiction the common law principle of 
the territoriality of criminal law. As was aid .in the case 
of Ex parte Tiger, 47 S. W. 304, 2 Ind. T. 41, 

"If the Creek Nation derived its system of juris
prudence through the common law, there would be 
much plausibility in this reasoning. But they are 
strangers to the common law. They derive their 
jurisprudence from an entirely different source, and 
they are as unfamiliar with common-law terms and 
definitions as they are with Sanskrit or Hebrew." 

We must recognize that the general common law doc
trine of the territoriality of criminal law has validity in 
practice only insofar as it is embodied in our criminal 
statutes. It is not a principle of logic or eternal reason. 
There are numerous well-recognized exceptions to this 
doctrine. 

There are, in the first place, certain offenses for which 
citizens of the United States are punishable in United 
States courts, no matier where> the offeuses are com
mitted (e. g., 18 U. S. C., Sees. 1, 5). The power of the 
Federal Government to govern the conduct of our citizens 
abroad by subjecting them, when they return to this 
jurisdiction, to trial and punishment for offenses com
mitted abroad, has never been successfully challenged. 
(See The Appollon, 9 Wheat. 362, at 370.) If this 
power has been exercised, in fact, only in exceptional cases, 
that is because as a mattm· of policy it is generally believed 
that the power to puni:-:11 for extra-territorial offenses 
should be invoked only nuder special circumstances. 

A second departure from the general rule of territorial
ity is presented by the jurisdiction vested in Congress over 
Indiau affairs. It is well settled that this Congressional 
jurisdiction docs not apply simply to the "Indian country" 
but applies to offenses no matter where committed: 

"The question is not one of power in the national 
government, for, as has been shown, congress may pro
vide for the punishment of this crime wherever com
mitted in the United States. Its jurisdiction is co
extensive with the subject-matter-the intercourse 
between the white man and the tribal Indian-and 
is not limited to place or other circumstances." 
(United States v. Banthart, 22 Fed. 288.) 

Again, it is a matter of policy, and not of law, to say how 
far Congress should extend its laws over Indians "off 
the reservation." The Indian liquor laws are the out
standing instance of a jurisdiction not limited to offenses 
committed within the reservation. (25 U. S. C. Sec. 241.) 

A third recognized departure from the territorial princi
ple is found in the application of Federal laws to our 
citizens in certain Eastern countries. Americans com
mitting offenses in uncivilized countrieR, for instance, are 
triable before United States consuls (22 U. S. Code, Sec. 
180), and Americans committing offenses in China are 
triable in the United States Court for China (Biddle v. 
United States, 156 Fed. 759) over which the Circuit Court 
of Appeals for the Ninth Circuit exercises appellate juris
diction (22 U. S. Code, Sees. 191-202). 

A fourth important limitation upon the doctrine of terri
toriality is the rule that in civil cases a court which has 
jurisdiction over the parties may consider all the elements 
of the case regardless of geographical considerations. 
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If, then, an Indian court is to be conside1·ed a judicial 
organ of Indian tribal sovereignty, he must recognize that 
this sovereignty is not a strictly territorial sovereignty, 
but primarily a personal sovereignty. We may therefore 
approach the problem of defining the scope of this 
sovereignty without begging the question by assuming in 
advance that the sovereignty is limited to any particular 
kind of land. The recognized exceptions to the usual rule 
of territoriality are closer to the situation here presented 
than the rule itself. 

In defining the powers of an Indian tribe we look to 
Federal laws and treaties not for the basis of sovereignty 
but for the limitations on tribal powers.1~ 

* * * * * 
In the absence of Federal law to the contrary, it is for 

the tribe to decide as a matter of its own public policy 
whether members of the tribe who may properly appear 
before the judicial agency of the tribe, shall be triable 
and punishable for acts committed on unrestricted land. 
The answer given to. this question in the Law and Order 
Regulations approved by the Secretary of the Interior 
November 27, 1935, and approved by numerous tribal 
councils before and after that date, is unmistakable. 
Section 1 of Chapter 1 reads : 

"A Court of Indian Offenses shall have jurisdiction 
over all offenses enumerated in Chapter 5, when 
committed by an Indian, within the reserYation or 
reserYations for which the Court is established. 

"With respect to any of the offenses enumerated in 
Chapter 5 over which Federal or State courts may 
have lawful jurisdiction, the jurisdiction of the Court 
of Indian Offenses shall be concurrent and not exclu
sive. It shall be "the duty of the said Court of Indian 
Offenses to order delivery to the proper authorities 
of the State or Federal Government or of any other 
tribe or reservation, for prosecution, any offender, 
there to be dealt with according to law or regulations 
authorized by law, where such authorities consent to 
exercise jurisdiction lawfully vested in them over the 
said offender. 

"For the purpose of the enforcement of these regu
lations, an Indian shall be deemed to be any person 
of Indian descent who is a member of any recognized 
Indian tribe now under Federal jurisdiction, and a 
'reservation' shall be taken to include all territory 
within reservation boundaries, including fee patented 
lands, roads, waters, bridges, and lands used for 
agency purposes." 

The question remains, then, whether this statement of 
authority is in conflict with any Federal law. 

That the original sovereignty of an Indian tribe ex
tended to the punishment of a member by the proper 
tribal officers for depredations or other forms of miscon
duct committed outside the territory of the tribe cannot 
be challenged. Certainly we cannot read into the laws 
and customs of the Indian tribes a principle of territori
ality of jurisdiction with which they were totally unfa
miliar, and which no country bas adopted as an absolute 
rule. That Indian tribes friendly to the United States 
acted to punish their members fo.r depredations committed 
against whites outside of the Indian country is a matter 
of historical record. Will any one claim that such punish
ment was unconstitutional? The fact is that the United 
States, over a long period, encouraged the Indian tribes to 
help in controlling the conduct of their members outside 
of the Indian country, and in order to encourage such 
control made the tribe responsible for such individual 
offenses. 

The analysis of Federal laws applicable to the situation 
under consideration indicates that the right of Indian 
tribal authorities to punish errant members of the tribe 
for offenses, no matter where committeed, bas not only 
never been denied but has been positively recognized. 
·The act of June 30, 1834 (4 Stat. 731), which is still in 
many respects the basis of Indian administration, placed 
upon the Indian "nation or tribe" the responsibility of 
securing redress for depredations committed by individual 

t' See Chapter 7, sec. 2. 

267785-41--25 

members of the nation or tribe outside of, as well as 
within, the Indian country.15 

* * * * • 
This provision placing responsibility upon the tribal 

authorities for the wrongs of individual Indians com
mitted outside of the reservation clearly contemplates that 
the tribal authorities will deal in proper fashion with such 
individual Indians. While the occasion that gave rise to 
this legislation may have disappeared, the judicial basis 
of tribal action which the legislation assumed bas never 
been challenged. 

Provisions similar to that above quoted are found in 
many treaties with Indian tribes. (See for instance 
Treaty with the Kiowas, etc., May 26, 1837 (7 Stat. G33). 
Sees. 3, 5; Treaty with the Comanches, etc., July 27, 1853 
(10 Stat. 1013), Art. 5; Treaty with the Rogue River 
Indians, September 10, 1853 (10 Stat. 1018), Art. 6; Treaty 
with the Blackfeet, October 17, 1855 (11 Stat. 657), 
Art. 11.) 

Federal laws affecting the personal status of Indians 
have no direct bearing upon our present problem. The 
General Allotment Law of February 8, 1887 (24 Stat. 390), 
as amended by the act of May 8, 1906 (34 Stat. 182), 
provides: 

"At the expiration of the trust period and when the 
lands have been conveyed to the Indians by patent 
in fee, as provided in section 348, then each and every 
allottee shall have the benefit of and be . subject to 
the laws, both civil and criminal, of the State or Ter
ritory in which they may reside * * *." (25 U. S. 
C. Sec. 349.) 

Because of this provision fee patent allottees have been 
held to be subject to the laws of the State wherever they 
may be within the reservation: E ·ugene Sol Louie v. 
United States, 274 Fed. 47 (C. C. A. 9th, 1921) ; State v. 
Monroe, 83 Mont. 556, 274 Pac. 840 (1929). However, this 
fact does not mean that so long as the fee patent Indians 
live within the outer boundaries of the reservation and 
maintain tribal relations they are not also subject to the 
rules and regulations of the Department and to the tribal 
ordinances governing tribal members. That they are so 
subject is stated in the recent case of United States v. 
Dewey County, from which extensive quotation to this 
effect is given above. 

Moreover, the allotment act certainly did not make a fee 
patented allotment a place of sanctuary on which even 
an unallotted member of the tribe may commit offenses 
without the risk of future punishment by his tribe. Fee 
patented lands are undoubtedly subject to State juris
diction, but in the words of the Supreme Court, there is 
"no denial of the personal jurisdiction of the United 
States" (United States v. Celestine, 215 U. S. 278, 291), 
and neither is there any denial of the personal jurisdic
tion of the tribe. It is for the Federal Government itself 
to decide whether it shall retain jurisdiction over certain 
offenses by Indians, e. g., liquor offenses on fee patented 
land, and relinquish to the State jurisdiction over certain 
other offenses. Likewise, it is for the Indian tribe itself, 
subject only to limitation by Congress, to decide whether 
it shall retain jurisdiction over certain offenses com
mitted by members of the tribe on such land. 

The fact that Federal courts have refrained from tak
ing jurisdiction of Indian offenses on fee patented lands 
does not negative the jurisdiction of the Indian courts. 
Since the fallacy of identifying the jurisdiction of the one 
with the other is a ready one, an analysis of the funda
mental distinctions between them is desirable. 

The Federal District Courts have been authorized by 
Congress to exercise jurisdiction over specific crimes 
committed by Indians or white people against Indians in 
the "Indian country" and in "Indian reservations." The 
Federal courts have no jurisdiction other than that 
granted by Federal statute. On the other hand, the 
Indian tribes retain all their original jurisdiction over 
their members except as may be limited by Federal stat
utes. Likewise, the authority of the Department to exer
cise administrative supervision over Indians is not based 

lG SeeR. S. § 2156, 25 U. S. C. 229. 
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upon a statutory specification of crimes and criminal ju
risdiction but, as previously indicated, upon a statutory 
duty of guardianship and Congressional authorization to 
maintain order on Indian reservations. See United States 
v. Quiver, 241 U.S. 602, at 605. 

The Federal court exercises an absolute and exclusive 
jurisdiction over Indians when their crimes fall within 
the circumstances covered by the statutes. There is no 
statutory authority for concurrent jurisdiction of State 
and Federal courts when an Indian or Indian land be
comes subject to State jurisdiction.16 If the Federal 
courts have jurisdiction, the State courts do not, and 
vice versa. However, there is no prohibition on a deter
mination by the Interior Department to exercise cor
rective measures over Indians within the reservation 
when the State has jurisdiction but refuses to handle the 
case or upon a similar determination by the tribe that 
members uncorrected by State action shall be subject to 
correction by the tribal court. 

Furthermore, the Federal courts are exercising judicial 
power as courts established by Congress pursuant to the 
United States Constitution, whereas the Department 
through the Court of Indian Offenses is not exercising 
judicial power but administrative guardianship powers 
and the tribe is exercising tribal powers over the persons 
of its members. The establishment of an Indian court 
and the extent of its jurisdiction is, therefore, in both 
cases an administrative policy question. No court is 
established where there is little restricted land. Courts 
are established, however, where there is much restricted 
land within a reservation. The Federal courts are obli
gated to take jurisdiction of crimes coming within the 
Federal statutes upon restricted lands regardless of ad
ministrative need.. It would not be argued that there is 
any obligation on the part of the Department to provide 
corrective measures on such restricted lands if it is not 
advisable or necessary. In other words, it has often been 
recognized that the jurisdiction of the Federal courts and 
of the Indian courts does not coincide, since they derive 
their authority from different powers and function for 
different purposes. 

I have reviewed the Federal laws which might be viewed 
as restricting or limiting the power of an Indian court to 
try and to punish an Indian for an offense committed on 
unrestricted land within a resenation. I find no !J'ederal 
law imposing any such limitation. 

Is there any provision of the Federal Constitution that 
precludes such exercise of jurisdiction? Would such an 
exercise of authority, in an area where the State may 
exercise a concurrent jurisdiction, constitute "double jeop
ardy" and violate the Fifth Amendment to the Federal 
Constitution? 

Even if it could be maintained, in the face of the deci
sion in TaUon v. Mayes, 163 U. S. 376, that constitutional 
limitations under the "due process" clause are applicable 
to an Indian court, there is no force in the argument that 
the exercise ·of jurisdiction by such a court in these cases 
would subject the offender to "double jeopardy." The fact 
that an offense committed outside of restricted Indian 
lands may be subject to punishment in State courts does 
not make it unconstitutional for the court of another 
sovereignty to punish the same person for the same act. 
The decided cases clearly establish the principle that an 
individual who in a single act offends against the laws 

16 T llis statement must now be qualified because of the passage of 
the Act of June 8, J 940, rublic No. 565-7Gth Cong., which conferred 
jurisdict ion on the State of Kansas over offenses committed by or 
against Indians on Indian reservations in the state. 

of several jurisdictions may be constitutionally punished 
by the agencies of each jurisdiction.17 

* * * * * 
In view of these decisions of the United States Supreme 

Court it is clear that the fact that an act is punishable 
in State courts is no bar to punishment iu an Indian court. 
There remains, of course, a question of public policy to 
be considered in asserting jurisdiction over acts which 
are subject to another jurisdiction. This question is met 
by a specific provision in the Law and Order Regulations 
aboYe set forth, under which cases in which Indian tribal 
jurisdiction is concurrent with State jurisdiction are to 
be turned over to State authorities, if such authorities are 
willing to exercise jurisdiction. This is undoubtedly a 
reasonable provision in view of the fact that the State 
may be, in many cases, uu willing to exercise even an 
admitted juriE"dictiou over Indians with respect to 
acts committed on unrestricted Indian lauds within a 
reservation. 

It should further be noted that the Law and Order 
Regulations do not purport to cover offenses committed 
outside of Indian reservations. There is therefore no 
immediate occasion to consider the legal and administra
tiYe problems that would be raised by any such exercise 
of jurisdiction. It is enough for our present purposes to 
note that the exercise of jurisdiction by an Indian court, 
under the departmental law and order or tribal codes 
does not diminish the jurisdiction of State courts, doe~ 
not subject the offender to "double jeopardy," and is 
not prohibited by any known Federal statute. 

There remains the final question whether the action of 
an Indian court in trying and punishing an Indian for 
an offense committed within the jurisdiction of the State 
courts may Yiolate any State law. While it is impo~sible 
to decide an issue of this sort in the abstract with entire 
certainty, it is enough to say that I know of no State 
legislation which would interfere with suC'h exercise · of 
jurisdiction by an Indian court, and since the matter is 
one that concerns the relations between an Indian and his 
tribe it would appear to be a matter on which State legis
lation would be ineffective. Worcester v. State ot Georgia, 
6 Pet. 514; United States v. Quiver, 241 U. S. 602; United 
States v. Hamilton, 233 Fed. 685; In re Blackbird, 109 Fed. 
139; In re Lincoln, 129 Fed. 247; and see Opinion l\1. 28'568, 
approved December 11, 1936, on the right of State game 
wardens to make searches on an Indian reservntion. 

In Yiew of the foregoing authorities, I am of the opinion 
that an Indian court which orders the trial and punish
ment of an Indian before the court, on the basis of acts 
committed on unrestricted lands within an Indian reser
vation, does not offend against any State or Federal law.18 

In certain offenses the nature of the offense and the character 
of the locus in quo establish federal jurisdiction without refer
ence to the question whether the accused or the injured party 
is an Indian.19 In other offenses, jurisdiction depends among 
other things upon the persons involved. In the following sec 
tions (3-6) we shall deal with jurisdiction over offenses in 
Indian country as affected by the character of the parties. 

17 See Moore v. Illinois, 14 How. 13, 19 (1852) ; United States v. Lanza, 
2GO U. S. 377, 379-380, 382 (1922). 

18 Further discussion in the memorandum cited reaches the conclusion 
that Indian police may make arrests of Indians on unrestricted lands 
within a reservation. 

19 "In this offense (introducing liquor into Indian country) neither 
race or color are significant." United States v. Sutton, 215 U. S. 291, 295 
(1909). Accord: Perrin v. United States, 232 U. S. 478 (1914). 

SECTION 3. CRIMES IN INDIAN COUNTRY BY INDIAN AGAINST INDIAN 

Offenses committed by Indians against Indians within the 
Indian country are ordinarily subject to the jurisdiction of 
tribal com·ts. This is a consequence of the doctrine of tribal 
self-government.~ In determining whether an offense by an 
Indian against an Indian falls within the jurisdiction of tribal 

2o See Chapter 7, sec. 9. 

courts, we look to federal laws and treaties only for the limi
tations on tribal authority. The most important of such limi
tations is found in the Act of March 3, 1885.21 This act brought 

21 23 Stat. 362, 385, 18 U. S. C. 548. Later amendments of this 
act and problems raised in its application are discussed in Chapter 7, 
sees. 2 and 9. 
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under federal jurisdiction certain offenses committed by Indians 
against Indians, notably murder, manslaughter, rape, assault 
with intent to kill, arson, burglary, and larceny. In later years 
robbery, incest, and assault with a dangerous weapon were added 
to this list. 22 A few other federal statutes relating, mostly to 
non-Indians as well as Indians are applicable to offenses by 
Indians against Indians committed on an Indian reservation.22 

It has been held that where jurisdiction over murder or man
slaughter is thus conferred upon the federal courts such juris
diction is exclusive and the tribal courts may not act to punish 
a member of the tribe who has killed another member.u Author
ity on this point, however, is not conclusive, and it would be a 

22 Act of March 4, 1909, sec. 328, 35 Stat. 1088, 1151; Act of June 
28, 1932, 47 Stat. 336, 337. 

23 See Chapter 7, fn. 225. 
24 United States v. Whaley, 37 Fed. 145 (C. C. S. D. Cal. 1888) ; and 

see Chapter 7, fn. 227. 

rash inference that a tribe is precluded from dealing with such 
matters as petty larceny between members of a tribe. 

While, as noted, the jurisdiction of the tribe over offenses 
between Indians does not depend upon federal statutory author
ity, it may be noted that the policy of the Federal Government 
to respect such tribal jurisdiction is embodied in a series of 
statutes stretching back to the Act of March 3, 1817,~ which, 
after establishing federal jurisdiction over Indian offenses, 
declared: 

Provided, That nothing in this act shall be so construed 
as to affect any treaty now in force between the United 
States and any Indian nation, or to extend to any offence 
committed by one Indian against another, within any 
Indian boundary. 

Early treaties gua,ranteeing tribal jurisdiction over matters 
affecting only Indians have been elsewhere discussed.26 

25 3 Stat. 383. See sec. 4, infra. 
ze See Chapter 3, sec. 3D and E. 

SECTION 4. CRIMES IN INDIAN COUNTRY BY INDIAN AGAINST NON-INDIAN 

An Indian committing offenses in the Indian country against 
a non-Indian is subject to the Act of March 3, 1885, section 9,27 

which, with an amendment, became section 328 of the United 
States Criminal Code of 1910 and now is section 548 of title 18 
of the United States Code,28 providing for the prosecution in the 
federal courts of Indians committing, within Indian reserva
tions, any of 10 (formerly 7, then 8) specially mentioned offenses 
whether against Indians or against non-Indians.29 Apart from 

27 23 Stat. 362, 385, 18 U. S. C. 548. Interpreted Gon-Shay-E e, Peti
tioner, 130 U.S. 343 (1889). 

28 Under this section, as originally enacted, the enumerated crimes 
were within the jurisdiction of territorial courts when sitting as such, 
and not when sitting as federal district or circuit courts. Gon-Shay-Ee, 
Petitioner, 130 U. S. 343 (1889). This was true regardless of whether 
the offense was committed within an Indian reservation. Captain Jack, 
Petitioner, 130 U. S. 353 (1889). For a complete history of this act see 
United States v. Kagama, 118 U. S. 375 (1886). 

29 Murder committed by an Indian against a non-Indian on a United 
States Indian reservation is a crime against the authority of the United 
States and within the cognizance of federal courts without reference 
to the citizenship of the accused. Apapas v. United, States, 233 U. S. 
587 (1914). For the purposes of enforcement of 18 U. S. C. 548, the 
son of an Indian mother and a half-breed father, both of whom were 
recognized as Indians and maintained tribal relations, and who himself 
lived on a reservation and maintained tribal relations and was recognized 
as an Indian, was an "Indian" within the meaning of the federal 
statute. E{J) Parte Pm·o, 99 F. 2d 28 (C. C. A. 7, 1938), cert. den. 306 U. 
S. 643. Also see Alberty v. Un·ited States, 162 U. S. 499 (1896). 

It is not clear whether or how far the Act of 1885 applied to the 
so-called "Indian Territory." By Art. 13 of the Cherokee Treaty of 
July 19, 1866, 14 Stat. 799, 803 (see Cl.Japter 1, sec. 2), the establishment 
of a court of the United States in the Cherokee territory was provided for 

• • with such jurisdiction and organized in such manner as 
may be prescribed by Jaw. Provided: 'l'bat the judicial tribunals 
of the nation shall be allowed to retain exclusive jurisdiction in 
all civil and criminal cases arising within their country in which 
members of the nation, by nativity or adoption, shall be the 
only parties, [italics added] or where the cause of action 
shall arise in the Cherokee nation, except as otherwise provided 
in this treaty. 

Further, sec. 30 of the Act of May 2, 1890, 26 Stat. 81, 94, providing 
a temporary government for the Territory of Oklahoma and enlarging the 
jurisdiction of the United States court in the Indian Territory, provided 

• • • That the judicial tribunals of the Indian nations shall 
retain exclusive jurisdiction in all civil and criminal cases arising 
in the country in which members of the nation by nativity or by 
adoption shall be the onZy parties [italics added] ; • • • 

and sec. 31 declared that 
• * • nothing in this act shall be so construed as to deprive 
any of the courts of the civilized nations of exclusive jurisdiction 
over all cases arising whePein members of said nations, whether 
by treaty, blood, or adoption, are the soZe pa-rties, ritalics 
added] nor so as to interfere with the right and power of said 
civilized nations to punish said members for violation of the 
statutes and laws enacted by their national councils where such 
laws are not contrary to the treaties and laws of the United 
States. 

these "ten major crimes" an Indian committing offenses in the 
Indian country against a non-Indian is subject to the code of 
federal territorial offenses,30 except in two situations: (a) Where 
he "has been punished by the local law of the tribe," and (b) 
"where, by treaty stipulations, the exclusive jurisdiction over 
such offenses is or may be secured to the Indian tribes respec
tively." The substance of the present law on this subject goes 
back to early treaties; some of which antedated the Federal 
Constitution, stipulating that Indians committing offenses 
against· citizens of the United States should be delivered up by 
their tribes to the nearest post, to be punished according to 

.the ordinances of the United States.31 

The first federal enactment dealing generally with crimes 
by Indians against non-Indians in Indian country was the Act 
of March 3, 1817.32 This provision was subsequently incorpo
rated in section 25 of the Trade and Intercourse Act of 1834,38 

It will be noted that this act omits that portion of the thirteenth 
article of the treaty, wherein is reserved to the judicial tribunals of 
the nation exclusive jurisdiction "where the cause of the action shall 
arise in the Cherokee Nation," and to that extent apparently supersedes 
the treaty. Construing the word "parties" as meaning parties to the 
crime and not simply to the prosecution of the crime, it would appear 
that the Act of 1885· would apply to the "Indian Territory" only in 
cases where the offense was one of an Indian against a non-Indian. 
So construed in Alberty v. UnUed States, 162 U. S. 499 (1896). 
Followed in Nofire v. United States, 164 U. S. 657 (1897). In an indict
ment for murder in the Chickasaw Nation, Indian Territory, averring 
both deceased and accused were white men, proof that the deceased was 
a white man establishes the jurisdiction, and the averment as to the 
citizenship of the accused is surplusage. Stevenson v. United States, 
86 Fed. 106 (C. C. A. 5, 1898), s. c. 162 U. S. 313 (1896). In a case 
where the Indian defendant is treated as the sole party, the Indian 
courts would have jurisdiction whether the victim of the crime was 
Indian or non-Indian. This was done in a case of adultery, in which 
the name of the prosecuting witness did not appear and since there was 
no adverse party, the woman being a consenting party, the Indian 
defendant was regarded as the sole party to the proceeding. In re 
Mayfield, Petitioner, 141 U. S. 107 (1891). 

so 25 U. S. C. 217-218. See sec. 7, infra. 
31 See e. g., Art. IX of Treaty of January 21, 1785, with the Wiandots 

and others, 7 Stat. 16, 17; Art. VI of Treaty of November 28, 1785, with 
the Cherokee, 7 Stat. 18. And see Chapter 1, sec. 3, fn. 48. 

32 3 Stat. 383, designating as a crime any act committed by any per
son in the Indian country which, under the laws of the United States. 
would be a crime if committed in a place over which the United States 
had sole and exclusive jurisdiction. That this act comprehended crimes 
by Indians is indicated by the fact that the general language was quali
fied by a proviso excepting crimes by Indians against other Indians. The 
proviso further declared that existing treaties were to remain unaffected. 

33 Act of June 30, 1834, 4 Stat. 729, 733. Section 29 of this act con
tained a repealer of the 1817 act. Murder committed by an Indian 
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and became part of section 3 of the Act of March 27, 1854,14 The second of the exceptions noted-involving cases where 
from which section 2145 of the Revised Statutes, now 25 U. S.C. treaties have provided for exclusive tribal jurisdiction-has its 
217, was derived. origin in the 1817 act. 

The first of the two exceptions noted-that relating to Indians 
punished by the local law of the tribe-first appears in the 
1854 act. 

against a non-Indian without the limits of tbe state and district of 
Arkansas and within Indian country, in the absence of a statute attach
ing the Indian country west of Arkansas thereto, was held not to fall 
within the jurisdiction of the circuit court, which had no jurisdiction 
over such country. United States v. Alberty, 24 Fed. Cas. No. 14426 
(C. C. Arlc 1844). The child of an Indian mother and white father was 
considered to partake of the condition of the mother for the purposes 
of the criminal provisions of the 1834 Intercourse Act. United States v. 
Sanders, 27 Fed. Cas. No. 16220 (C. C. Ark. 1847). 

MlO Stat. 269, 270. An offender is amenable for the crime of adultery 
only to the laws of the nation in accord with Art. 13 of Treaty of July 
19, 1866, with the Cherokees, 14 Stat. 799. In re Mayfield, Petitioner, 
141 U. S. 107 (1891). Also see Alberty v. United States, 162 U. S. 499 

(1896) ; No{f.re v. United States, 164 U. S. 657 (1897) ; Famous Smith v. 
United States, 151 U. S. 50 (1894) (discussing Indian citizenship in ref
erence to applicability of treaty). A white man incorporated with an 
Indian tribe at a mature age, by adoption, does not thereby become an 
Indian, so as to cease to be amenable to the laws of the United States 
but he may become entitled to certain privileges in the tribe and also 
make himself amenable to their laws and usages. Therefore, an article 
of a treaty pardoning all offenses committed by citizens of the Cherokee 
Nation against the nation bad the effect of pardoning an Indian who 
bad previously committed murder in Cherokee country against a white 
man who bad been adopted by that tribe. United States v. Ragsdale, 
27 Fed. Cas. No. 16113 (C. C. Ark. 1847). Murder committed by an In
dian against a non-Indian in the Indian country, within the boundaries 
of the territory, not coming within any of the exceptions, is within the 
exclusive jurisdiction of the United States branch of the territorial 
district court. United States v. Monte, 3 N. M. 173, 3 Pac. 45 (1884) . 
But ct. United States v. Terrel, 28 Fed. Cas. No. 16452 (C. C. Ark. 1840). 

SECTION 5. CRIMES IN INDIAN COUNTRY BY NON-INDIAN AGAINST INDIAN 

Generally speaking, offenses by non-Indians against Indians and 1799,39 and were embodied in the first permanent Trade and 
are punishable in federal courts where the offense is one speci- Intercourse Act of 1802 ~o as sections 2 to 10, inclusive. The 
fied in the federal code of territorial offenses.35 general rule established by these statutes was confirmed in the 

This was not always the rule. Early treaties frequently pro- Act of March 3, 1817,41 which provided: 
vided that non-Indians committing offenses in the Indian country That if any Indian, or other person or persons, shall, 
against Indians should be subject to punishment by tribal authori- within the United States, and within any town, dist rict, 
ties.3a This rule, which followed the usual practice in interna- or territory, belonging to any nation or nations, tribe or 
tional treaties, was abandoned after a few years of treaty- tribes, of Indians, commit any crime, offence, or mis-

demeanor, which, if committed in any place or district 
making, and many of the later treaties expressly provide that of country under the sole and exclusive jurisdiction of 
white offenders shall be delivered up to the federal authorities for the United States, would, by the laws of the United States, 
prosecution.a7 be punished with death, or any other punishment, every 

such offender, on being thereof convicted, shall suffer 
The exercise of federal jurisdiction over non-Indian offenders. the like punishment as is provided by the laws of the 

against Indians in the Indian country was first put on a statu- United States for the like offences, if committed within 
tory basis by the original Trade and Intercourse Act, the Act any place or district of country under the sole and exclu-
of July 22, 1790.38 The relevant sections declared: sive jurisdiction of the United States. 

SEC. 2. That the superior courts in each of the territorial 
SEO. 5. That if any citizen or inhabitant of the United districts, and the circuit courts and other courts of the 

States, or of either of the territorial districts of the United United States, of similar jurisdiction in criminal causes, in 
States, shall go into any town, settlement or territory be- each district of the United States, in which any offender 
longing to any nation or tribe of Indians, and shall there against this act shall be first apprehended or brought 
commit any crime upon, or trespass against, the person or for trial, shall have, and are hereby invested with, full 
property of any peaceable and friendly Indian or Indians, power and authority to hear, try, and punish, all crimes, 
which, if committed within the jurisdiction of any state, or offences, and misdemeanors, against this act; such courts 
within the jurisdiction of either of the said districts, proceeding therein, in the same manner as if such crimes, 
against a citizen or white inhabitant thereof, would be offences, and misdemeanors, had been committed within 
punishable by the laws of such state or district, such the bounds of their respective diHtricts; Prov idf'd, That 
offender or offenders shall be subject to the same punish- nothing in this act shall be so construed as to affect any 
ment, and shall be proceeded against in the same manner treaty now in force between the United States and any 
as if the offence had been committed within the jurisdic- Indian nation, or to extend to any offence committed by 
tion of the state or district to which he or they may belong, one Indian against another, within any Indian boundary. 
against a citizen or white inhabitant thereof. SEc. 3. That the President of the United States, and the 

SEc. 6. That for any of the crimes or offences aforesaid, governor of each of the territorial districts, where any 
the like proceedings shall be had for apprehending, im- offender against this act shall be apprehended or brought 
prisoning or bailing the offender, as the case may be, and for trial. shall have, and exercise, the same powers, for 
for recognizing the witnesses for their appearance to tes- the punishment of offences against this act, as they can 
t ify in the case, and where the offender shall be committed, 
or the witnesses shall be in a district other than that in severally have and exercise by virtue of the fourteenth and 
which the offence is to be tried, for the removal of the fifteenth sections of an act, entitled "An act to regulate 
()ffender and the witnesses or either of them, as the case trade and intercourse with the Indian tribes, and to pre-
ma~' bP, to the district in which the t rial is to be had. serve peace on the frontiers," passed thirtieth March, one 
as by the act to establish the judicial courts of the United thousand eight hundred and two, for the punishment of 
Rtate~ . nre directed for any crimes or offenses against the offences therein described. 
United States. The Trnde and Intercourse Act of June 30, 1834,42 reenacted the 

'l'hesf> provisions wf>re rf>enacted with minor modifications in rule developed in the earlier statutes. This rule was subsequently 
the later temporary Trude and Intercourse Acts of 1793, 1796, 

35 Ser sec. 7, infra. 
36 Sec Chapter 7, sec. 9, fn. 212; Chapter 3, sec. 3D(1). 
37 Ibicl. 
38 Sees. 5 and 6, 1 Stat. 137, 138. See Chapter 4, sec. 2; Chapter 15, 

sec. lOA. 

89 Acts of March 1, 1793, 1 Stat. 329; May 19, 1796; 1 Stat. 469; 
March 3, 1799, 1 Stat. 743. See Chapter 4, sec. 2; Chapter 15, sec. lOA. 

40 Act of March 30, 1802, 2 Stat. 139. See Chapter 4, sec. 3 ; Chapter 
15, sec. lOA. 

u 3 Stat. 383. 
•2 4 Stat. 729. See Chapter 4, sec. 6 ; Chapter 15, sec. lOA. 
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incorporated in the Revised Statutes as section 2145 and in title haye current application, but no such treaty provisions appear to 
25 of the United States Code as section 217. The exceptions be now in force. 
contained in title 25 of the United States Code, section 218, relat- Apart from the foregoing general statutes, Congress has, 
ing to offenses by Indians against Indians nnd to offenders from time to time, enacted Yarious laws to punish particular 
punished by.tribal law haYe no application to offense:-: committed offenses committed by non-Indians against Indians within the 
by non-Indians against Indians. The third exception in section Indian country.4a 
218, dealing with the case of a treaty where the exclusiYe juris-
diction oYer such offenses is secured to the Indian tribes might 43 See Chapter 7, sec. 9, fn. 225. 

SECTION 6. CRIMES IN INDIAN COUNTRY BY NON-INDIAN AGAINST NON-INDIAN 

Ordinarily offenses committed by a non-Indian against a non- Congress has specifically pro...-ided for exclusive federal jurisdic
Indian in the Indian country are of no concern to the Federal tion over certain areas. 46 

Go...-erment and are punishable by the state!4 For purposes of 
criminal jurisdiction, where Indians are not involved, an Indian 
resenation is generally considered to be a portion of the state 
within which it is located.''lj Exceptions to this rule exist where 

44 Unitecl States v. MoBratney, 104 U. S. 621 (1881). .And see 
Chapter 6. 

45 The provision of the enabling act of Montana, that all Indian lands 
within the state "shall remain under the absolute jurisdiction and con-

trol of the Congress of the United States," does not amount to a reserva
tion by the United States of jurisdiction over crimes committed on such 
lands by non-Indians against non-Indians and does not deprive the state 
of its power to try such offenses. Draper v. United States, J 64 U. S. 240 
(1896). 

4
6 18 U. S. C. G49 (.Act of February 2, 1903, 32 Stat. 793 ; .Act of 

March 4, 1909, sec. 329, 35 Stat. 1088, 1151 ; .Act of March 3, 1911, sec. 
291, 36 Stat. 1087, 1167). In this connection also see H. R.ept. No. 
2704, vol. IX, 57th Cong., 1st sess. 

SECTION 7. CRIMES IN AREAS WITHIN EXCLUSIVE FEDERAL JURISDICTION 

Section 217, title 25,47 extends to Indian reservations, with This Jist is meager and inadequate in comparison with most 
Pxceptions already noted, "the genera.! laws of the United States state codes. It is supplemented by section 468 of title 18, 
as to the punishment of crimes committed in any place within Unitefl States Code/0 which makes acts-, not made penal by any 
the sole aml exclusive jurisdiction of the United States, except other Jawl'.l of Congress, committed upon land within the exclu
the District of Columbia ':' * *." A list of such offenses will siYe jnri::;diction of the United States subject to federal prose
be found in chapters 11 and 13 of title 18, United States Code.4s <.:utiou wheneYer mnde criminal by state law. 

4> Act of .June 30, 1SH4, sec. 25, 4 Stat. 733 as amendPd by the .Act •u R. s. § 0:191; Act of July 7. 1, 98, sec. 2, 30 Stat. 717; .Act of 
of March 27, 1854, sec. 3. 10 Stat. 269, 270; R. S. § 2145. Man:h -1, l!l09, :·we. :!RH. :::; ~tat. 1 OS9. 1145 as ame11ded by the .Act of 

411 
The first of the statutes eml.Jodied in this list appPars to be tl.Je Act June tG, l!l:~ :~. 4H ·~tat. 152. SeP Chapt<'r o, sec. 2.A. 

of .April 30, 1790, 1 Stat. 112. 

SECTION 8. CRIMES IN WHICH LOCUS IS IRRELEVANT 

There are certain offenses covered by federal statutes re
garding Indian affairs which are subject to federal jurisdiction 
regardless of the locus of the offense. Several such offens~s are : 

50 Act of March 3, 1865, sec. 8, 13 Stat. 541, 563, R. S. § 2138, as 
amended by the Act of June 30, 1919, sec. 1, 41 Stat. 3, 9, 25 U. S. C. 
214. 

51 See Chapter 17, sec. 3. 

purchasing I. D. cattle without permission ;50 selling liquor to 
Indians ;"1 making prohibited contracts with Indian tribes. 52 

The power of Congress to punish such crimes outside the 
Indian country is well established.53 

52 .Act of March 3, 1871, sec. 3, 16 Stat. G44, 570, R. S. § 2105, 
25 u. s. c. 83. 

63 See Chapter 5, sec. 3. 
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SECTION 1. INTRODUCTION 

As applied to the courts, jurisdiction may be defined as the 
po.wer of a court to hear and determine matters or controversies 
of a justiciable nature arising within the limits to which the 

1 On criminal jurisdiction, see Chapter 18. On the constitutional 
power of federal, statP, and tribal governments, see Chapters 5, 6, and 7. 

judicial power of those courts extends. We may consider the 
subject of civil jurisdiction 1 from the standpoint of the federal 
courts, including constitutional and legislative courts, such as the 
Court of Claims, and federal administrative tribunals, and also 
from the standpoint of the state courts, and the tribal courts. 

SECTION 2. FEDERAL COURTS 

Speaking generally, it may be said that the judicial power of 
the United States is vested by the Constitution in the Supreme 
Court and such other courts as Congress shall from time to 
time ordain and establish.2 

In considering the jurisdiction of the federal courts, it may 
be observed that under the Constitution 3 and laws' of the United 
States the federal courts exercise jurisdiction in two different 
classes of cases: cases where the jurisdiction depends upon the 
character of the parties, and cases where the jurisdiction de
pends upon the subject matter of the suit. The distinction be
tween these two classes of cases has been recognized from the 
beginning. Thus, in Cohens v. Vw·uinia· 5 the Supreme Court of 
the United States, speaking through Mr. Justice Marshall, said: 

Taking this proposition as a point of departure, we shall con
sider the subject briefly, in so far as the Indians are concerned, 
under the following headings : 

·A. Cases where the jurisdiction of the court depends on 
the character of the parties, including the United 
States as plaintiff, defendant or intervener; cases 
where an Indian tribe is plaintiff, defendant or inter
vener ; cases where individual Indians are plaintiffs, 
defendants or interveners. 

B. Cases where the jurisdiction of the court depends on 
the character of the subject matter. 

A. JURISDICTION DEPENDENT UPON PARTIES 

In one description of cases, the jurisdiction of the court (1 ) United States as plaintiff. 
is founded entirely on the character of the parties ; and 
the nature of the controversy is not contemplated by the (a) Generally.-lt may be stated as a general proposition 
constitution-the character of the parties is everything, that under subdivision 1 of section 41 of title 28 of the United 
the nature of the case nothing. In the other description States Code, the district courts of the United States have juris
of cases, the jurisdiction is founded entirely on the char- diction of all suits of a civil nature, at common law or in equity, 
acter of the case, and the parties are not contemplated 
by the constitution-in these, the nature of the case is in which the United States is the plaintiff. Ordinarily the gen-
everything, the character of the parties nothing. * * * eral jurisdiction of the district court is established by the mere 
(P. 393.) fact that the United States is plaintiff. Thus, in United States 

----- v. Board ot County Commissioners of Grady County, Oklahoma,8 

2 U. s. Const., Art. III, sec. 1. 
a Art. III, sec. 2. wherein the United States sought to enjoin the defendants from 
' 28 U. S. C. A. 41. 
G 6 Wheat. 264 (1821). 8 54 F. 2d 593 (C. C. A. 10, 1931). 

366 
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diverting surface drainage water from a state public highway 
over an Indian allotment, the Circuit Court of Appeals for the 
Eighth Circuit, notwithstanding the claim of the defendants and 
the decision of the court that the suit was virtually one against · 
the State of Oklahoma and could not be maintained, upheld the 
jurisdiction of the district court, saying : 

effect its policies. It may maintain such suits, although 
it has no pecuniary interest in the subject-matter thereof, 
for the purpose of protecting and enforcing its govern
mental rights and to aid in the execution of its govern
mental policies. (P. 296---297.) 

The right of maintaining a snit arises pursuant to provisions 
in treaties with Indian tribes/8 or congressional laws, or by 
Yirtue of the fact that legal title to land is vested in the United 
States, subject to the Indian right of occupancy or by reason of 
the fact that the Indian enjoys a vested right, . granted by the 
Government, to hold land tax-exempt for a specified period.111 

Usually the property involved is restricted land held by an Indian 
under a trust or other patent from the United States, or pur
chased for an Indian out of funds derived from the sale of 

There was no tenable objection to the general j urisdic
tion of the District Court. It was expressly conferred by 
title 28, § 41, subd. 1, of the U. S. Code, 28 U. S. C. A. § 41 
(1), in providing that the District Courts shall have juris
diction, "first, of an suits of a civil nature, at common law 
or in equity, brought by the United States * * *." 
(P. 595.) 

Nevertheless, as suggested above, in order for the United States 
to maintain a suit so that the court may pass upon the merits allotted lands and restricted by the Secretary of the Interior; 20 

of the case and enter a valid judgment therein, it must be a or by a mere right of occupancy, title being in the United States. 
suit which the United States is authorized to maintain.1 In Sometimes the case involves personal property furnished by the 

Government to the Indian, to be used by him in connection with 
an allotment, without the right of disposal except to other 
Indians, or held in trust by the United States for him, or affected 
by such trusts. 

(c) S·uits involving land.-lt has often been held that the 
United States lacks the capacity to sue regarding lands held by 
Indians which have been freed from restrictions,21 because it is 
under no duty to the Indians and bas no interest in the matter.22 

cases where the United States is seeking to enforce a measure 
of govemment enacted in the exercise of its constitutional 
powers, there is or can be no question as to the authority of the 
United States to apply to its own courts for relief.B In cases 
where the United States sues for the benefit of a third party, 
it may be stated that as a general rule it must have an interest 
in the subject matter or purpose of the suit and the relief sought. 
This interest does not necessarily have to be a pecuniary one ; 
itis sufficient if it is a governmental one.11 

(b) Indian cases.-A pecuniary interest of the United States However, the GoYernment has a duty and an interest to protect 
itself need not exist in cases involving restricted Indian lands 1o the right of the Indian to hold his land free from taxation for 
or land in which the United States is trustee.11 It is well settled the trust period of 25 years, and the relationship between the 
that the United States, by virtue of its peculiar relations with Unit-ed States alld the Indian with respect to this vested right is 
the Indians--often called "guardianship" 12-or as trustee of regarded as the legal relationship of trusteeship which gives 
their property, has the capacity and the duty to effectuate Gov- the United States the eapacity to sne on behalf of the Indians, 
emment policies by protecting and enforcing their rights in 
property held by H as trnstee/3 or by the Indians them:;;elves in 
fee simvle, snbject to restrictions on n1ienation.14 

The United States acts in behalf of itself a11d as trustee or 
guardian tor the Indians.13 When proceeding on its own behalf 
the United States is (a) protecting its guardianship over tilE' 
Indian, and (b) removing unlawful obstacles to the fulfillment 
of its obligations.16 In United States v. Fitzgerald 17 the court 
said: 

The· United States may lawfully maintain suits in its own 
courts to prevent interference with the means it adopts 
to exercise its powers of government and to carry into 

1 See cases cited in note 181 of sec. 41 (1) of 28 U. S. C. A. 
s See Heckman v. United States, 224 U. S. 413 (1912), and cases cited 

therein. 
9 On the general question of the right of the United States to institute 

suit for the benefit of a third party, see United States v. San Jacinto 
Tin Co., 125 U. S. 273, 286 (1888) ; Curtner v. United States, 149 U. S. 
662, 671-673 (1893). On the general subject of the right of the Govern
ment to sue, see In re Debs, 158 U. S. 564, 584 (1895). 

10 Heckman v. United States, 224 U. S. 413 (1912) ; also see 25 Harv. 
L. Rev. 733, 740 (1912). 

11 M orrow v. United States, 243 Fed. 854 (C. C. A. 8, 1917). 
12 See Chapter 8, sec. 9. 
1a United States v. Candelaria, 271 U. S. 432 (1926). 
H Goat v. United States, 224 U. S. 458 (1!H2) ; Deming Investment Co. 

v. United States, 224 U. S. 471 (1912) ; Heckman v. United States, 224 
U. S. 413 (1912). The United States represents its own interest in 
enforcing laws for the protection of Indians for whose benefit the suit 
was brought. Heckman v. United States, 224 U. S. 413, '444-446 (1912). 
Also see United States v. Minnesota, 270 U. S. 181 (1926). 

15 By virtue of its own interest and the interest of the tribe, see 
B1·ewer Elliott Oil & Gas Co. v. United States, 260 U. S. 77 (1922) ; by 
virtue of its interest in maintaining restrictions and Indians in pos
session, Privett v. United States, 256 U. S. 201 (1921). Also see Heck
~tan v. United States, 224 U. S. 413 (1912) ; United States v. Title In
surance Co., 265 U. S. 472 (1924) ; Osage county Motor Co. v. United 
States, 33 F. 2d 21 (C. C. A. 8, 1929), cert. den. 280 U. S. 577. 

16 The Supreme Court of thP United States, in United States v. MinnP.-
sota, 270 U. S. 181, 194 (1926) said: 

* * * the United States has a real and direct interest in the 
mat 1 PI' presentPd for examination and adjudication. Its interest 
aris<>s out of Hs guardianship over 1.he Indians and out of its right 
to invok<' the aid of a court of equity in removing unlawful ob
stacles to tht:> fulfillment of its obligations; and in both aspects 
the interest is one which is vested in it as a sovereign. Heckman 
v. United States, 224 U. S. 413. 437-444; United States v. Osage 
Count11. 251 U. S. 128, 1il2-133; LaMotte v. United States 254 
U. S. 570, 575 ; Cramer v. United States, 261 U. S. 219, 232 ; United 
States v. Bt'P IJP. 127 U. S. 338. 342-343; Unitecl States v. New 
Orleans Paci(tc Ry. Co ., 248 U. S. 507, 518. 

And see United States v. Nashville, Chattanooga & St. Louis Ry. Co., 118 
u. s. 120. 126 (1886). 

17 201 Fed. 295 (C. C. A. 8, 1912). This case was quoted with ap
proval in Cramer v. United States, 261 U. S. 219, 232-233 (1923). 

1s See United States v. Winans, 198 U. S. 371 (1905) ; Seufert Bros. Co. 
v. United Stutes, 249 U. S. 194 (1919) (suits brought to prevent inter
ferPnce with Indian fishing rights secured by treaty). 

19 The Circuit Court of Appeals in the case of United States v. Colvard, 
S9 F . 2d 312 .(C. C. A. 4, 1937) said: 

* * even if the title were not in the United States, there can 
be no question as to the right of the United States to institute 
suit for the protection of the rights of these wards of the nation 
in and to their property. (P. 314.) 

But cf. Hy-Yu-tse-mil-Tcin v. Smith, 194 U. S. 401 (1904). 
20 United States v. Brown, 8 F. 2d 564 (C. C. A. 8, 1925), cert. den. 

270 U. S. 644 (1926) ; but cf. McCurdy v. United States, 246 U. S. 263 
(1918). 

21 Deming Investment Co. v. United States, 224 U. S. 471 (1912) ; 
Mullen v. United States, 224 U. S. 448 (1912) ; Goat v. United States, 
224 U. S. 458 (1912) ; United States v. Waller, 243 U. S. 452 (1917). 
Accord: United States v. Bartlett, 235 U. S. 72 (1914) ; United States v. 
Chase, 245 U. S. 89 ( 1917). Also see United States v. If emtmer, 241 U. S. 
379 (1916). Contra: United States v. Apple, 262 Fed. 200 (D. C. Kan. 
1919). 

22 When an Indian is granted full title, including the right of alienation, 
and when he conveys such property, the United States cannot maintain 
suit for his benefit to annul the deed on the ground that it was pro· 
cured by fraud. United States v. Wuller, 243 U. S. 452 (1917). Also 
see United States v. Hemmer, 241 U. S. 379 (1916), and Larkin v 
Paugh, 276 U. S. 431 (1928). 
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to recover illegal taxes or restrain collection of taxes levied on 
land freed from. restrictions.23 

The United States may sue to enjoin the imposition of local 
or state taxes on allotted lands or permanent impro~ements 
thereon, or personal property obtained from the United States 
and used by the Indians on the allotted lands. The leading case 
in which the United States obtained an injunction against 
county officials attempting to tax allotted lands during the trust 
period is the case of United States v. Rickert. 24 The Supreme 
Court said: 

We do not perceive that the Government has any remedy 
at law that could be at all efficacious for the protection 
of its rights in the property in question and for the attain
ment of it~ purposes in reference to these Indians. If 
the personal property and the structures on the land were 
sold for taxes and possession taken by the purchaser, then 
the Indians could not be maintained on the allotted lands 
and the Government, unless it abandoned its policy tb 
maintain these Indians on the allotted lands, would be 
compelled to appropriate more money and apply it in the 
erection of other necessary structures on the land and in 
the purchase of other stock required for purposes of 
cultivation. And so on, every year. It is manifest that 
no proceedings at law can be prompt and efficacious for 
the protection of the rights of the Government, and that 
adequate relief can only be had in a court of equity, 
which, by a comprehensive decree, can finally determine 
once for all the question of validity of the assess
ment and taxation in question, and thus give security 
against any action upon the part of the local authorities 
tending to interf~re with the complete control, not only of 
the Indians by the Government, but of the property sup
plied to them by the Government and in use on the 
allotted lands. Railway Go. v. McShane, 22 Wall. 444; 
Ooosaw Mining Go. v. So·uth Carolina, 144 U. S. 550, 
564-66. 

Some observations may be made that are applicable to 
the whole case. It is said that the State has conferred 
npon these Indians the right of suffrage and other rights 
that ordinarily belong only to citizens, and that they ought, 
therefore, to share the burdens of government like other 
people who enjoy such rights. These are considerations 
to be addressed to Congress. It is for the legislative 
branch of the Government to say when these Indians shall 
cease to be dependent and assume the responsibilities 
attaching to citizenship. That is a political question, 
which the courts may not determine. We can only deal 
with the case as it exists under the legislation of Congress. 

The Supreme CourV~ in holding that the United States may 
sue to enjoin discriminatory state taxes levied on allotments of 
noncompetent Osage Indians, said : 

Certain is it that as the United States as guardian 
of the Indians bad the duty to protect them from spoila
tion and, the1;efore, the right to prevent their being illeg
ally deprived of the property rights conferred under the 
Act of Congress of 1906, the power existed in the officers 

2a Morrow v. United States, 243 Fed. 854 (C. C. A. 8, 1917) ; JlcCurtly 
v. United States, 264 U. S. 484 (1924). Also see Board of County Corn
missioners of Tulsa County, Oklahoma v. United States, 94 F. 2d .(50 
(C. C. A. 10, 1938) ; and United States v. Moore, 284 Fed. 86 (C. C. A. 8, 
1922), in which the United States brought suit to recover royalties paid 
under an assignment illegally made during the period of restrictions, 
after the period had expired. The court said, in United States v. South
ern Surety Co., 9 F. 2d 664 (D. C. E. D. Okla. 1925) : 

• • • removal of restrictions against the alienation of allotted 
land does not preclude thr. United States from maintaining an 
action to remove a cloud illegally placed on such title during the 
restricted period. This action is properly brought in the name 
of the United States. (P. 665.) 

· United States v. Gray, 201 Fed. 291 (C. C. A. 8, 1912) ; and United 
States Y. Sherburne Mercantile Co., 68 F. 2d 155 (C. C. A. 9, 1933). 

The Federal Government may sue to recover taxes illegally levied 
upon personal property such as livestock and farm implem.ents which it 
issued to members or to a tribe, United States v. Dmcey County, S. D ., 14 
F. 2d 784 (D. C. S. Dak. 1926). 

24 188 U. S. 432, 444, 445 (C. C. A. 8, 1903). 
2ii United States v. Osage County, 251 U. S. 128 (1919). 

of the United States to inYoke relief for the accomplish
ment of the purpose stated. Indeed the Act of Congress 
of 1917, providing for the appraisement of the lands in 
question, by necessary implication, if not in express 
terms, treated the power of the officers of the United 
States to resist the illegal assessments as undoubted. 

And the existence of power in the United States to sue 
which is thus established disposes of the proposition that 
because of remedies afforded to individuals under the 
state law the authority of a court of equity could not be 
invoked by the United States. This necessarily follows 
because, in the first place, as the authority of the United 
States extended to an the non-competent members of the 
tribe it obviously resulted that the interposition of a 
court of equity to prevent the wrong complained of was 
essential in order to avoid a multiplicity of suits (see 
Union Pacific R11. Go. v. Cheyenne, 113 U. S. 516; Smyth v. 
Ames, 169 U. S. 466, 517; 01'ttickshank v. Bidwell, 176 
U. S. 73, 81; Boise Artesian Water Go. v. Boise Oity, 
213 U. S. 276, 283; Greene v. Lonisville &: Inte1·urban R. R. 
Oo., 244 U. S. 499, 506) ; in the second place because, as 
the wrong relied upon was not a mere mistake or error 
committed in the enforcement of the state tax laws, but 
a systematic and intentional disregard of such laws by 
the ~tate officers for the purpose of destroying the rights 
of the whole class of non-competent Indians, who were 
subject to the protection of the United States, it follows 
that such class wrong and disregard of the state statute 
gave rise to the right to invoke the 'interposition of a 
court of equity in order that an adequate remedy might 
be afforded. Cummings v. Nat'ional Bank, 101 U. S. 153; 
Reagan v. Farmers' Loan & Trust Go., 154 U. S. 362, 390; 
Pittsb1trgh, etc., Ry. Go. v. Backus, 154 U. S. 421; Coulter 
v. Lou-isville &: Nashville R. R. Go., 196 U. S. 599; Raymond 
v. Ohica,qo Union Traction Go., 207 U. S. 20; GTeene v. 
Louisv-ille &: Intentrban R. R. Go., 244 U. S. 499, 507. In 
fact the subject is fully covered by the ruling in Unio?t 
Pacific R. R. Go. v. Weld County, 247 U. S. 282 (pp, 
133, 134). 

Where restrictions on land are transgressed, the Government 
can choose such legal remedies as are necessary to protect the 
Indian. It may maintain an action to quiet the title to land; 26 set 
aside conveyances made prior to the expiration of· the trust 
period, restore possession to the Indian even though the allottee 
is a citizen,27 or where title has been vested in the allottee but 
the right of alienation . is restricted.28 The Government may 
bring suit to cancel deeds and mortgages; 29 to set aside con
veyances; 30 to annul a patent issued by the United States . in 
order to establish possessory rights of individual Indians; 31 to 
set aside inequitable contracts; 32 to sue for a cancellation of a 
mining lease and assignment of rents and royalties issuing there
from; sa to cancel oil and gas leases.34 The Government may sue 
a lessee and a surety company which signed a faithful perform
ance bond, for a breach of a lease, involving trust lands, made 

26 Title to distributed land claime·d by, or thought to be the property 
of, an Indian, may be determined by suit brought by the United States 
to quiet Indian title. United States v. Wildcat, 244 U. S. 111 (1917) ; 
United States v. Atkins, 260 U. S. 220 (1922) ; United States v. Title 
Insurance Co., 265 U. S. 472 (1924) ; United States v. Jackson, 280 U. S. 
183 (1930). . 

~7 Bowling v. United States, 233 U. S. 528 (1914) ; and Tiger v. Western 
Tnvcstrnent Co. , 221 U. S. 286 (1911). Knoepfler, Legal Status of the 
American Indian and His Property (1922), 7 Ia. L. B., pp. 232, 246. 
The Act of .June 25, 1910, 36 Stat. 703, 744, and the Act of July 1, 1916, 
39 Stat. 262, 312, and subsequent appropriation acts provided for the 
expenses of such suits. 

2s All conveyances of such land made prior to the expiration of the 
restriction on alienation are void. United States v. Noble, 237 U. S. 74 
(1915). 

29 Derning Investment Co. v. United States, 224 U. S. 471 (1912). 
ao United States v. First National Bank, 234 U. S. 245 (1914) . . 
31 Crarner v. United States, 261 U. S. 219, 232-233 (1923). 
32 United States v. Boyd, 68 Fed. 577 (C. C. W. D. N. C. 1895). 
33 United States v. Noble, 237 U. S. 74 (1915). 
34 Brewe1· Elliott Oil and Gas Co. v. Unit(;d fjtates, :.l60 U. S. 77 (1922). 
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by an allottee and approved by the Secretary.35 The United 
States may sue to enjoin trespassing on tribal lands and on 
restricted allotments.26 It may enjoin the assertion of rights 
under leases of restricted allotments or of land held by the 
United States in trust for a tribe obtained from an Indian with
out conforming to the statutory and administrative requirements, 
and may enjoin the negotiation of such unlawful leases in the 
future. 87 

Even where unrestricted Indians are involved, the federal 
court has jurisdiction over cases based on statutory tax-exemp
tions.88 The right of the United States to bring suits in behalf 
of Indians involving their lands after the period of trust or 
restrictions has expired, and to which the United States has no 
title, is upheld in many cases, among them United States v. 
Moore, 39 in which the United States brought suit to recover 
royalties paid under an assignment illegally made during the 
period of restrictions ; the suit being brought after the period had 
expired.40 

(d) Suits involving personal property.-The United States 
may maintain an action for trover; 40

a an action to replevy timber 
cut by a few members of a tribe from a part of a reservation 
not occupied in severalty, and made into saw logs and sold to a 
third party; 41 and to replevy a team of horses bought by the 
superintendent of an Indian agency with the trust money of an 
incompetent Indian, where the bill of sale recited the source of 

and . may bring action for rent on behalf of an individual In
dian <W or a tribe.46 It may recover restricted funds deposited 
in a local bank, such indebtedness of the bank being an indebted
ness to the United States and entitled to priority over other 
deposits.47 

(e) Other sttits.-The right of the United States to bring suit 
on behalf of Indians has been upheld in a variety of cases not 
involying restricted property. Thus it has been held that the 
Government may recover in a suit filed in connection with a con
tract of employment of Indians in a wild-west show. The dam
ages would include breach of contr::tct and expenses incurred 
returning the Indians to the agency, as well as the amount due 
the Indians.48 

(f) Effect of j'Udgment.-The Government is not bound unless 
it is a party to the litigation.49 No judgment of any court, state 
or federal, rendered in a suit between an Indian and a private 
party, involving property under the control of the Government, 
to which the Government is a stranger, can bind the Government 
or its administrative officers.60 Where the Government has em
ployed and paid a special attorney to represent the Indians, or 
the United States Attorney has joined as associate counsel with 
the attorneys representing the Indians in the litigation and filed 
a motion to vacate the judgment, the United States is bound 
as effectively as if it were a party, by the judgment in a suit 
instituted and prosecuted to final judgment by this special 

the purchase money, even though the defendant had incurred attorney. 61 

expenses for veterinary services and for care of tbe team while 
it was in the control of the Indian.42 

The United States may recover damages for the wrongful 
taking of wool sheared from sheep furnished to an Indian by 
the Government to be used on his allotment/3 and for the recovery 
of funds disbursed after a certificate of competency was issued/4 

35 United States v. Gray, 201 Fed. 291 (C. C. A. 8, 1912). 
30 A sh Sheep Co. v. United States, 252 U. S. 159 (1920). Also see 

Taylor v. United States, 44 F. ( 2d) 531 (C. C. A. 9, 1930). 
37 United States v. Flournoy Live-Stock and Real-Estate Co., 71 Fed. 

576 (C. C. Nel:J'r. 1896). Also Ree Brewer Elliott Oil ancl Gas co. v. 
United States, 260 U. S. 77 (1922). 

88 In United States v. Morrow, 243 Fed. 854 (C. C. A. 8, 1917), suit was 
brought by the United States n ot as guardian but as trustee of lands 
for a mixed-blood Indian against Becker County, Minn., officials to 
restrain collection of taxes levied upon certain allotted lands. In this 
case the Government bad terminnted the guardianship over the Indian 
owner with respect to his land by the Acts of June 21, 1906, 34 Stat. 
325, 353, and March 1, 1907, 34 Stat. 1015, 1034. The court held that 
the right of the Indian to bold his land free from taxation for the trust 
period of 25 years was a vested right which the Government could not 
alter and that hence where the Indian was claiming no rights under the 
Acts of June 21, 1906, and March 1. 1907, but was insisting upon holding 
his land under the trust patent his land could not be taxed by the state. 
The relationship between the United States and the Indian with respect 
to this vested right was looked upon b.v the court as the legal relationship 
of trusteeship, giving the United States capacity to sue in behalf of the 
Indian. 

39 284 Fed. 86 (C. C. A. 8, 1922). 
40 See also Un·ited States v. G-ray, 201 Fed. 291 (C. C. A. 8, 1912), and 

United States v. Southern Surety Co., 9 F. 2d, 664 (D. C. E . D. Okla. 1925), 
in which it was said, 

* * • removal of restrictions against the alienation of allotted 
land does not preclude the United States from maintaining an ac
tion to remove a cloud illegally placed on such title during the 
restricted period. This action is properly brought in the name 
of the United States. (P. 665.) 

And see United States v. Sherburne Mercantile Oo., 68 F. 2d 155 
(C. C. A_. 9. 1933). 

4,()a Pine River Logging & Improvement Co. v. United States, 186 U. S. 
279 (1902). 

41 United States v. Cook, 19 Wall. (86 U. S.) 591 (1873). 
42 United States v. O'Gorman, 287 Fed. 135 (C. C. A. 8, 1923). 
43 United States v. Fitzgerald, 201 Fed. 295 (C. C. A. 8, 1912). 
41 In the case of United States v. Mashunlcashey, 72 F. 2d. 847 (C. C. A. 

10, 1934), the court said : 

But we entertain no doubt that a court of equity has the power 
to cancel it (certificate of competency) effective from the date of 

its issuance as to persons participating in the acts evoking the 
cancellation or having knowledge of the facts and acquiring rights 
with that knowledge. (P. 850.) 

45 United States v. Chase, 245 U. S. 89 (1917). 
46 Kirby v. United States, 260 U. S. 423 (1922). 
47 Bramtcell v. U. S. Fidelity Co., 269 U. S. 483 (1926). 
48 United States v. Pumphrey, 11 App. D. C. 44 (1897). 
49 Sunderland v. United States, 266 U. S. 226 (1924) ; Privett v. 

United States, 256 U. S. 201 (1921). The United States is an indis
pensable party to condemnation proceedings brought by the state to 
acquire a right-of-way over lands which the United States holds in 
trust for Indian allottees. Minnesota v. Unitf{d States, 305 U. S. 382 
(C. C. A. 8, 1939). 

60 ~Bowling v. United States, 233 U. S. 528 (1914) ; United States v. 
Board of-Nat. Missions of Presbyterian Church, 37 F. 2d 272 (C. C. A. 
10, 1929). 

61 United States v. Candelaria. 271 U. S. 432 (1926). Also see Op. 
Sol. I. D., l\1:.27788, August 6, 1934. For other examples of a special 
attorney employed to assist in the conduct of legal proceedings pertain
ing to claims in behalf of Osage Indians for the recovery of royalties 
on oil produced from tribal lands, see Act of August 25, 1937, 50 Stat. 
805; Act of March 2, 1895, 28 Stat. 843, 859-860; Act of June 4, 1897, 
30 Stat. 11, 56; Act of July 1, 1898, 30 Stat. 597, 641; Act of March 
3, 1899, 30 Stat. 1074, 1113 ; Act of June 25, 1910, 36 Stat. 703, 744 ; 
Act of August 24, 1912, 37 Stat. 417, 464; Act of August 1, 1914, 38 
Stat. 609, 653; Act of March 3, 1915, 38 Stat. 822, 866; Act of July 1, 
1916, 39 Stat. 262, 312; Act of June 12, 1917, 40 Stat. 105, 156; Act 
of July 19, 1919, 41 Stat. 163, 208; Act of March 4, 1921, 41. Stat. 
1367, 1411. 

Mr. Justice Van Devanter, in the case of United States v. Candelaria, 
said: 

The Indians of the pueblo are wards of the United States and 
hold their lands subject to the restriction that the same cannot 
be alienated in any-wise without its consent. A judgment or 
decree which operates directly or indirectly to transfer the lands 
from the Indians, where the United States has not authorized 
or appeared in the suit, infrin,e;es that restriction. The United 
Stll;tes has an interest in maintaining and enforcing the restriction 
wh1ch cannot be affected by such a judgment or decree. This 
Court has said in dealing with a Iik~ situation : "It necessarily 
follows that, as a transfer of the allotted lands contrary to the 
inhibition of Congress would be a violation of the ~ov0rnmental 
rights of the United States arising from its obligation to a 
dependent people, no stioulations, contracts. or judgments ren
dered in suits to which the GovernmPnt is a stranger, can affect 
its interest. The authority of the United :States to enforce the 
restraint lawfully created cannot be impairecl by any action with· 
out its consent." Bowling and Miami Imp1·ouement Co. v. United 
States, 233 U. S. 528, 534 . And that ruling bas been recognize(! 
and given effect in other cases. Privett v. United .~tates, 256 
U. S. 201, 204 ; Sunderland v. United States, 266 U. S. 226, 232. 
(Pp. 443-434.) 

But, as it appears that for many years the United States has 
employed and paid a special _attorney to represent the PueblQ 
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In United States v. Candelaria 52 two judgments had been ob
tained against a Pueblo in New Mexico in suits brought by it 
to clear title to its land-one in a territory court, concluded in 
the state courts after statehood, and the other in the federal 
court-in neither of which the United States was a party. 
Ordinarily, judgments rendered in a suit to which the United 
States is not a party are not binding upon the United States. 
The court, after adverting to the fact that under territorial laws, 
sanctioned by Congress, the Pueblo was a juristic person, with 
rapacity to sue and defend with respect to its land, citing Lane 
v. Pueblo of Santa Rosa,,63 held that the state court of New 
Mexico had jurisdiction to enter a judgment in an action by an 
Indian Pueblo against opposing claimants concerning title to 
l:md, which would be conclusive on the United States if the 
latter authorized the bringing or prosecution of the suit, or if 
an attorney ewployed by the United States appeared on behalf 
of the Pueblo in the case. 

The United States is not bound by a judgment in which a 
tribal attorney, employed by the tribe under a contract approved 
by the Secretary of the Interior and paid from tribal funds, 
bad appeared and represented individual Indians. In Logan v. 
United States, 54 the Circuit Court of Appeals, said: 

* * * To sustain the plea, appellant's counsel relies 
upon United States v. Candelaria, 271 U. S. 432, 46 S. Ct. 
561, 70 L. Ed. 1023. The distinction, as we see it, between 
that case and this is that it appears therein that the 
attorlley who represented prior litigation in a case of the 
same character and between the same parties in the state 
court was employed and paid by the United States, where
as in this case the superintendent and his attorney, in 
making the interplea in the probate court, were not paid 
as such officers by the United States; but annual appro
priations ha Ye been made by Congress and were being 
made at that time, and it was provided that they should 
be paid out of the funds held by the Secretary of the 
IntE:'rior for the Osage Indians. The tribal attorney was 
~elected by the tribe. They were not, therefore, the rep
resentatives of the United States in making the interplea. 
There is 110 showing that the Secretary of the Interior 
advised that the interplea be made. We, therefore, con
clude that the Uuited States, as plaintiff in this suit, was 
not bound by the action of the county court in denying 
the interplea. * * * (P. 698.) 

If the United States is entitled to institute an action on its 
own behalf and on behalf of the Indians, the Indians cannot 
determine the course of the suit or settle it contrary to the 
position of the Government.65 The Indians, being represented 
by the Government, are not necessary parties.M 

Indians and look after their interests, our answer is made with 
the qualification that, if the decree was rendered in a suit begun 
and prosecuted by the special attorney so employed and paid, we 
think the United States is as effe<:tnally concluded as if it were 
a party to t he suit. Sou/front v. Compagnie des Sucreries, 217 
U. S. 475, 486 ; Lovejoy v. Murray, 3 Wall. 1, 18 ; Claflin v. 
Fletcher, 7 Fed. 851. 852; Maloy v. fl1.tden. 86 Fed. 402, 404; 
Jame.<; v. Germania It·on Go., 107 Fed. 597. 613. (Pp. 443-444.) 

s2271 TT. S. 432 (1'926). See sec. 2A(l)(f), snpra. See Chapter 
~0 . sec. 7. 

53 249 u. s. 110 (1919). 
54 58 F. 2d 697 (C. C . .A. 10, 1932). 
6~ Heckman v. United States, 224 U. S. 413 (1912) ; also see Pueblo of 

P icuris in State of New Mea:ioo v. Abeyta, 50 F. 2d 12 (C. C . .A. 10, 1931). 
fiG Minnesota v. Hitchcoc1G, 185 U. S. 373, 387 (1902). In the case of 

Heckman v. United States, the Supreme Court said: 
The argument necessarily proceeds upon the assumption that 

the representation of these Indians by the United States is o~ an 
incomplete or inadequate character; that although the Umted 
States by virtue of the guardianship it bas retained, is prosecuting 
this s~it for the purpose of enforcing t.he restriction~ Congre~s 
has imposed and of thus securing possessiOn to the Ind1ans, the1r 
presence as' parties to the suit is essential to tbeir protection. 
This position is wholly untenable. There can be no .more com
plete representation than that on the part of the Umted States 
in acting on behalf of these dependents-whom Congress, with 
respect to the restricted lands, has not yet released from tutelage. 
Its efficacy does not depend upon the Indian's acquiescence. It 
does not rest upon convention, nor is it circumscribed by rules 
which govern private rell:~.tions. It is a represent~tion which 

The 6-year statute of limitations which runs against the United 
States in relation to annulling land patents is inapplicable when 
the suit is to protect the rights of Indians, 67 and does not run 
against members of Indian tribes for claims on federal income 
taxes wrongfully deducted by the Indian superintendent from 
funds due to them.68 It is also settled that said statutes of 
ljmitation or other state statutes neither bind nor have any 
application to the United States when suing to enforce a public 
right or to protect the interests of its wards.69 

If Congress provides a statutory method for determining 
Indian land claims, and the claim is held invalid, the United 
States cannot later reopen the question.80 

Some statutes instruct the Attorney General to bring suit in 
the name of the United States to quiet title to Indian land; 61 or 
authorize the Attorney General, upon the request of the Secre
tary of the Interior, to appear in suits involving Indian tribal 
lands,82 without requiring Indians to be made parties; or, author
ize the Secretary to instruct the AttornC'y General to bring suit 
in the name of the United States to quiPt and settle title to dis
tributed tribal 63 or allotted lands. 64 

(2) United States as defendant- The general rule is that 
the United States cannot be sued in any court, whether state 
or federal, without its consent.60 

The immunity of the United States to suit without its consent 

traces its source to the plenary control of Congress in legisla
ting for the protection of the Indians under its care, and it 
recognizes no limitntions that are inconsistent with the dis
charge of the national duty. 

When the United States "instituted this suit, it undertook to 
represent, and did represent, the Indian grantors whose convey
an(·es it sought to cancel. It was not necessary to make these 
grantors parties, for the Government was in court on th~r 
behalf. Their presence as parties could not add to. or detract 
from the effect of tht> proceedings to determine the violation 
of the restrictions and the consequent invalidity of the convey
ances. As IJy tlw net of Congress tlwy were precluded from alienat
ing their lands, they were likewise precluded from taldn~ any 
position in the legal pro<"eedings instituted by the Government to 
enfor·ce tire restrictions which would render snch proceedings 
ineffectual or give support to the prohibited acts. The cause 
colud not be dismissed upon their consent; they could not com
promise it; nor could they asume any attitude with respect to their 
interest which wonld dero~ate from its complete representation 
by the United States. This is involved necessarily in the conclu
sion that the United States is entitlc:>d to sue, and in the nature 
and purpose of the suit. (Pp. 444-445.) 

m Gramer v. United States, 261 U. S. 219 ( 1923). See also United 
States v. Minnesota, 270 U. S. 181, 196 (1926). 

...,.., ~s 34 Op. A. G. 302 (1924). 
w United States v. Thompson, 98 U. S. 486 (1878) ; Ghes. & Del. Canal 

Go. v. United States, 250 U. S. 123, 125 (1919). United States v. Minne
sota, 270 U. S. 181, 196 ( 1926). 

The same rule ls applicable to the principle of laches. See United States 
v. Nashville, etc .. R'y Go .• 118 U. S. 120 (1886). The Government 
retains such an interest in restJ·ieted lands as would rendet· applicable 
the well-settled rule that the statute of limitations does not run against 
the soverei~n. Schrimpscller v. StocTdon, 183 U. S. 290 (1902). 

When the United States sues on behalf of an Indian tribe to recover 
compensa tion from n railroad, it stands in the shoes of the tribe and is 
bound by estoppel. United States v. Ft. Smith & W . R. Go., 195 Fed. 
211 (C. C . .A. 8, 1912). 

oo United States v. Atkins, 260 U. S. 220 (1922) ; United States v. Title 
Insurance Go., 265 U. S. 472 (1924). Also see United States v. Wildcat, 
244 u.s. 111 (1917). 

61Joint Resolution of March 3, 1879, 20 Stat. 488 (Shawnee). 
02 .Act of March 2, 1901, 31 Stat. 950, 43 U. S. C. 868. The Attorney 

General is sometimes authorized to employ a special attorney, upon the 
recommendation of the Secretary. Act of March 3, 1901, 31 Stat. 1133, 
1181 ; .Act of .April 28, 1904, 33 Stat. 452, 506. 

ro Joint Resolution of March 3. 1879, 20 Stat. 488 (Shawnee) ; Act of 
March 1, 1889, 25 Stat. 768 (Shawnre). 

M .Act of March 3, 1915, 38 Stat. 822, 866. 
o5 * * * the Clrcisions that no suit or action can be maintained 

aooainst the Nation in any of its courts without its consent * * * 
only recognize the ObViOUS truth. that a. nation is not '!i.tb9ut its 
consent subject to the controlhng actwn of any of 1ts mstru
rnentalitieR or agencies. The creature cannot rul0 the creator. 
Kawananakoa v. Pol11blank, Trustee, ,~c. 205 U. S. 349. "' "' * 
(Kansas v. Colorado, 206 U.S. 46, 83 (1907).) 

See also Minne8ota v. United States, 305 U. S. 382 (1939), and case!" 
cited therein, and sec. 3, infra, 
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extends to cases in which a state of the Union is the plaintiff. 
Thus in Minnesota v. United States 06 the Supreme Court held 
that the United States could not be made a party defendant in 
proceedings instituted by the State of Minnesota to condemn 
allotted Indian lands held in trust by the United States for the 
allottee. The court said: 

* * * A proceeding against property in which the 
United States has an interest is a suit against the United 
States. The Siren, 7 Wall. 152, 154; Oarr v. United States, 
98 U. S. 433, 437; Stanley v. Schwalby, 162 U. S. 255. Com
pare Utah Power & Light Go. v. United States, 243 U. S. 
389. It is confessedly the owner of the fee of the Indian 
allotted lands and holds the same in trust for the allottees. 
As the United States owns the fee of these parcels, the 
right of way cannot be condemned without making it a 
party. (P. 386.) 

But the United States cannot be made a party in such a suit 
without its consent. The court further said: 

The exemption of the United States from being sued with
out its consent extends to a suit by a State. Compare 
Kansas v. United States, 204 U. S. 331, 342; Arizona v. 
California, 298 U. S. 558, 568, 571, 572. Compare Minne
sota v. Hitchcock, 185 U. S. 373, 382-387; Oregon v. Hitch
cock, 202 U. S. 60. Hence Minnesota cannot maintain this 
suit against the United States unless authorized by some 
act of Congress. (P. 387.) 

If the required consent is given, the objection being removed, 
the court may settle the controversy involved.61 

The United States is improperly joined as a party defendant 
in a suit against an Indian tribe under a special act authorizing 
the Court of Claims to consider and adjudicate such claim where 
neither the speci~l act nor any general statute authorized sui't 
against the United States, although the United States is joined 
in the suit in the capacity of trustee for an indian tribe.68 

Terms and conditions on which consent is given may be pre
scribed and must be met.69 Not only may the sovereign prescribe 
the terms and conditions on which it consents to be sued, but 
1t may also determine the manner in which the suit shall be 
conducted and may withdraw its consent whenever it supposes 
that justice to the public requires such withdrawal.70 

The cases in which the United States has expressly given its 
consent to be sued in Indian matters either in the Court of 
Claims or in the district courts are numerous.71 

Cases in which consent to be sued seem to have been attributed 
to the United States without express authority from Congress 
are not so numerous. An instance is the case of United States 

66 305 u. s. 382 ( 1939) . 
67 National Casket Oo. v. United States, 263 Fed. 246 (D. C. S. D. N. Y., 

1920) ; Keokuk & Hamilton Bridge Oo. v. United States, 260 U. S. 125 
(1922). See sec. 3, infra. 

68 Turner v. United States, 248 U.S. 354 (1919). Cf. Green v. Menomi-
nee Tribe, 233 U.S. 558 (1914). Also see Winton v. Amos, 255 U. S. 373 
(1921). 

v. Equitable Tr'ttst Oo.72 In that case a suit was fnstituted by 
a next friend in behalf of an incompetent full-blood Creek In
dian under guardianship to recover accumulated royalties which 
had come into the hands of the Secretary of the Interior in 
trust for the Indian and were subsequently distributed upon a 
written request in the name of the Indian procured by fraud. 
The United States intervened in the litigation. By this act, 
the Supreme Court held, it impliedly consented to reasonable 
allowances for services and expenses, even if the fund was 
subject to statutory restrictions. This decision, however, may 
be explained by the fact that the United States had intervened 
in the suit in the character of a party plaintiff. 

(3) United States as intervener.-In view of the established 
doctrine that the United States cannot be sued without its con
sent, the question arises whether the United States can become 
a party to a pending suit by intervention, and, if so, under what 
circumstances. It appears that where an intervention places 
the Government in the position of a plaintiff, as in New York v. 
New Jersey 73 and Oklahoma v. Temas,H the Government may 
properly become an intervener. It is clear,· however, that if by 
such intervention the Government would become virtually a 
defendant in the suit, its appearance as an intervener would 
come in direct conflict with the ruling that the United States 
cannot be sued. The consent of the United States cannot be 
given by any officer of the United States unless authority to do 
so has been conferred upon him by some act of Congress. This 
proposition is illustrated in the case of Stanley v. Schwalby/5 in 
which the Supreme Court said : 

* * * '.rhe United States, by various acts of Congress, 
have consented to be sued in their own courts in certain 
classes of cases ; bnt they ha Ye never consented to be sued 
in the courts of a State in any case. Neither the Secretary 
of War nor the Attorney General, nor any subordinate of 
either, has been authorized to waiye the exemption of the 
United States from judidal process, or to submit the 
United States, or their property, to the jurisdiction of the 
court in a suit brought against their officers. Oase v. 
Terrell, 11 \ValL 199, 202; Ca1-r v. United States, 98 U. S. 
433, 438 ; United States v. Lee, 106 U. S. 196, 205. * * • 
(P. 270.) 

In other words, in the absence of congressional authority no 
officer of the United States can bind the United States as a party 
defendant, whether in an original suit or by way of intervention. 
Instances in which .the United States has given such consent 
are to be found in the Act of February 6, 1901,76 permitting suits 
for allotment in the district courts of the United States, provid
ing for service of process upon the Attorney General and re
quiring the District Attorney, upon whom service is also to be 
made, to appear and defend the interests of the United States 
in the suit; and in the Act of April 10, 1926,77 providing a process 
whereby the United States may be compelled to appear and 
defend its interests in any suit pending in the federal or state 

69 Trest v. Farmers' Loan & Trust Oo., 185 Fed. 760 (C. C. A. 2, 1911) ; 
Reid! Wrecking Oo. v. United States, 202 Fed. 314 (D. c. N.D. Ohio 1913). courts of Oklalwma in which restricted members of the Five 

70 United States v. Clarke, 8 Pet. 436 (1834) ; MurraY's Lessee v. Ho
boken Land and Improvement Oo., 18 How. 272 (1855) ; Beers v. Ar
kansas, 20 How. 527 (1857); Ball v. Halsell, 161 U. S. 72 (1896). 

71 See infra. sec. 3, Court of Claims. See also Act of December 21, 

Civilized Tribes are parties. The practice adopted under this 
statute is for the United States Attorney to appear for and in 
behalf of the United States, within the statutory period, upon 

1911, 37 Stat. 46, amendatory of Act of August. 15, 1894, 28 Stat. service of the notice upon the superintendent as provided by • 
286, 305, as amended by Act of February 6, 1901, 31 Stat. 760, and Act the statute. 
of March 3, 1911, 36 Stat. 1094, 25 U. S. C. 345, conferring jurisdiction 
upon the district courts of the United States of ( 4) Indian tribe as party litigant.-As already seen,

78 
the 

* * all actions, suits, or proceedings involving the right of Indian tribes within the territory of the United States, while 
any person, in whole or in part of Indian blood or descent, to 
any allotment of land under any law or treaty. 

and authorizing and directing that the United States be made a party 
to such suit. 'l'his act followed the decisions of the Supreme Court in the 
cases of Hy-yu-tse-mil-kin v. Smith, 194 U. S. 401 (1904) and McKay v. 
Kalyton, 204 U. S. 458 (1907), in which the Supreme Court had held 
that the United States was not a necessary party to such suit for allot-
ment. And see fn. 184, infra. · 

72 283 u. s. 738 (1931). 
73 256 u. s. 296 (1921). 
7' 258 u.s. 574 (1922). 
75 162 u. s. 255, (1896). 
76 31 Stat. 760, 25 U. S. C. 345. 
77 44 Stat. 239. 
78 See Chapter 14, sec. 3. 
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having some of the attributes of sovereignty usually possessed 
by independent communities, have been declared by the Supreme 
Court not to be either states of the Union or foreign nations 
within the meaning of Article III, section 2 of the United States 
Constitution giving original jurisdiction to. the Supreme Court 
in controversies in which a state of the Union or a citizen 
thereof, and a foreign state or subjects and citizens thereof 
are parties.79 Consequently an Indian tribe as such cannot sue, 
IJe sued, or intervene in any case where the original jurisdic
tion of the Supreme Court is invoked.80 

Whether a tribe can sue or be sued under the diversity of 
citizenship clause of section 41 (1) of title 28 of the United 
Rtates Code in the federal courts is a moot question. An Indian 
tribe as such is not a citizen within the meaning of that clause. 
If it were incorporated under the laws of the United States it 
rould not sue or be sued under the diversity of citizenship 
clause unless there were an act of Congress providing that a 
tribe should be considered as possessing a state citizenship for 
j urisdi ctiona l purposes. 81 

The statutes which confer upon tribes capacity to sue or to 
be sued, and the question of whether, in the absence of such a 
statute such suits may be maintained, are elsewhere treatec1.82 

( 5) Individual Indian as party litigant.-As a general rule, 
an Indian irrespective of his citizenship or tribal relations, may 
sue in any state court of competent jurisdiction to redress any 
wrong committed against his person or property outside the 
limits of the reservation.83 But the mere fact that the plaintiff 
is an Indian does not vest jurisdiction in the federal courts.84 

This being true, the only grounds upon which a federal court 
could take jurisdiction of a suit by an Indian would be either 
because of diversity of citizenship between the plaintiff and 
defendant or because the cause of action arose under the Con
Htitution, treaties, or laws of the United States. In Deere v. 
St. Latcrence River Power C01npany,85 the rule as to the first 
branch of this proposition is succinctly stated: 

Diversity of citizenship is not relied upon to grant juris
diction. Nor may this action be maintained merely 
because the appellant is an Indian. * * * (P. 551.) 

Originally the members of an Indian tribe were not regarded 
as citizens unless naturalized, either collectively or individually, 
under some treaty or law of the United States, and, consequently, 
they could not sue in the federal courts on the ground of di
versity of citizenship.86 In cases, however, where an individual 
Indian, although a member of a tribe, was a citizen of the United 
States by virtue of some trE:>aty or law of Congress, if all other 

79 Oher·okee Na t ion v. Geo1·gia, 5 Pet. 1 (1831). 
so Congress cannot refer directly to the Supreme Court for adjudica

tion of the claim of an Indian tribe, for that would be equivalent to 
invoking an original jurisdiction which that court cannot exercise under 
the Constitution, but the matter may be referred to an inferior court 
and brought to the Supreme Court by appeal if the necessary legislation 
to that end is provided. Yankton Sioua; Tribe v. United States, 272 U. S. 
351 (1926). 

81 See Banker's Trust Oo. v. Tea:. & Pac. Ry., 241 U. S. 295 (1916). 
The words "citizens" and "aliens," as used in the judiciary acts, have 
been considered as including corporations. Barrow S. S. Co. v. Kane, 
170 u. s. 100 (1898). 

B2 See Chapter 14, sec. 6. 
83 Wiley v. Keokuk, 6 Kan. 94, 110 (1870); Ain-Dus-Oke-Shig v. 

Beaulieu, 98 Minn. 98, 100, 107 N. W. 820 (1906) ; Brown v. Anderson, 
61 Okla. 136, 160 Pac. 724, 726 (1916) ; Y-ta-tah-wah v. Rebock et al. 
105 Fed. 257 (C. C. N. D. Iowa 1900) ; Felia; v. Patrick, 145 U. S. 317, 
330 (1802). See Chapter 8, sec. 6. 

84 United States v. Seneca Nation of New York Indians, 274 Fed. 946, 
950 (D. C. W. D. N. Y. 1921). 

85 32 F. 2d 550 (C. C. A. 2, 1929). 
so l!llk v. Wilkins, 112 U. S. 94 (1884). See Chapter 8, sec. 2. 

elements of federal jurisdiction were present, he could sue under 
this clause.87 

B. JURISDICTION DEPENDENT UPON CHARACTER OF 
SUBJECT MA TI'ER 

As to the character of the subject matter as an element of 
federal jurisdiction, it is to be observed that the cases are con
siderably in conflict in determining whether an action arises 
under the Constitntion, treaties, or laws of the United States. 
It is quite clear, however, that the fed~ral question must appear 
by specific allegations in the bill of complaint, and not from facts 
developed either in the answer or in the course of the trial.88 

A number of general statutes contain jurisdictional provisions 
conferring jurisdiction over defined subjects of Indian concern 
upon the federal courts!9 

87 See Felia; v. Patrick, 145 U. S. 317 (1892) wherein the Supreme 
Court said: 

It is scarcely necessary to say in this connection that, while until 
this time [the granting of cWzenship under Art. VI, Treaty 
of April 29. 1868, 15 Stat. 635] they were not citizens of the 
United States, capable of suing as such in the Federal courts, 
the courts of Nebraska were open to them as they are to all 
persons irrespective of race or color. Swartzel v. Rooers, 3 Kan
sas, 374; Blue Jacket v. Johnson County, 3 Kansas 299; Wiley v. 
Keokuk, G Kansas 94. (P. 332.) 

And see Chapter 8, sec. 6. 
88 Schulthis v. McDougal, 225 U. S. 561 (C. C. A. 8, 1912) : 

To sustain the contention that the suit was one arising under 
the laws of the United States, counsel for the appellants point 
out the statutes (Act~ March 1, 1901. 31 Stat. 861

1 
c. 676; June 

30, 1902, 32 Stat. 500, c. 1323 ; April 26, 1906, 39: Stat. 137, c. 
lt876, § 22) relating to the allotment in severalty of the lands of 
the Creek Nation, the leasing and alienation thereof after allot
ment, the making- of allotments to the heirs of deceased children, 
and the rights of the heirR, collectively and severally, under such 
allotments; but the bill make::s no mention of tho tatutes ·or 
of any controven;y respecting their validity. onstruc~ or 
effect. Neither. does it by necessary implication point tit-tiudi a 
controversy. True. it contains enough to indicate that those 
l'1tatutes conRtitute the source of the complainant's title or right, 
and also shows that the defendants are in some way claiming the 
land, and particularly the oil and gas, adver8el:v to him ; but 
beyond this the nature of tlle controversy is left unstated and 
uncertain. Of course, it could have arisen in different ways 
wholly independent of the source from which his title or right 
was derived. So, looking only to the bill. as we have seen that 
we must, it cannot be held that the caRe as therein stated was 
one arising under the statutes mentioned. As was said in 
Blackburn· v. PortlantJ Gold Mining Oo., supra, a controversy in 
respect of lands has never been regarded as presenting a Federal 
question merely becaw'le one of tbe parties to it has derived his 
title under an act of Congress. (P. 570.) 

• * * * * 
3. A suit to enforce a right which takes its origin in the laws 

of the United States is not necessarily, or for that reason alone. 
one arising under those laws, for a suit does not so arise unless 
it really and substantially involves a dispute or controversy 
respecting the validity, construction or effect of such a law. 
upon the determination of which the result depends. This is 
especially so of a suit involving rights to land acquired under a 
law of the United States. If it were not, every suit to estab
lish title to land in the central and western States would so 
arise, as all titleR in the~e States are traceable back to those 
laws. Little York Gold-Washing and Water Oo. v. Keyes, 96 U. S. 
1B9: Colorado Ornt1·al Minin.Q Co. v. 'l'urck, supra,· Blackburn v. 
Portland Gold Mining Co., 175 U. S. 571 ; Florida Central & P. 
Railroad Co. v. Bell, 176 U. S. 321 ; Shoshone Mining Oo. v. Rutter, 
177 U. S. 505; De Lamar's Nevada Oo. v. Nesbitt, Id. 523. (P. 
569-570.) \ 

Where a bill involving the right to a lease of Indian land fails to J 
show that the right depended upon construction of an act of Congress, 

1 
but the parties an courts below proceeded upon the theory that it did 
so, the Supreme Court of the United States may permit amendment of 
the bill so as to allege that fact, and so establi h jurisdiction. Smith 1 
v. McCullough, 270 U. S. 456 (1926). See also Woodhouse v. Bud
wesky, 70 F. 2d 61 (C. C. A. 4, 1934). 

so Act of June 30, 1834, 4 Stat. 729, 733, 734 (trade and intercourse) ; 
Act of March 30, 1802, 2 Stat. 139, 145 (trade and intercourse). 

Civil rights : Act of March 1, 1875, 18 Stat. 335. 
Naturalization and citizenship: Act of June 29, 1906, 34 Stat. 596. 
Bankruptcy : Act of July 1, 1898, 30 Stat. 544, 11 U. S. C. 1, 11, 110. 
Statutes of limitation : Act of May 31, 1902, 32 Stat. 284, 25 U. S. C. 

347. 
Right to allotment: Act of February 6, 1901, 31 Stat. 760, 25 U. S. C. 

345 ; Act of December 21, 1911, 37 Stat. 46 : 

"And the judgment or decree of any such court in favor of any 
cla~mant to an allotment of land shall have the same effect, when 
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Other statutes contain provisions conferring jurisdiction over Finally, numerous special statutes contain jurisdictional pro-
various matters upon territorial courts or courts of the United visions, relating to specific subjects.91 

States in the territories.uo 

properly crrtified to the Secretary of the Interior, as if such allot
ment had been allowrd and approved by him ; but this provision 
shall not apply to any lands now or heretofore held by either of 
the Five Civilized Tribes, the Osage Nation of Indians, nor to 
any of the lands v.·ithin the Quapaw Indian Agency : Provided, 
'.rhat tho right of appeal shall be allowed to either party as in 
other cases." 

And see Chapter 11, sec. 2; Chapter 4, sec. 12. In Hy-Yu-tse-mil-kin v. 
Smith, 194 U. S. 401 (1904), the Supreme Court held that the United 
States was not a necessary party to a suit brought under this statute. 

Approval of exp('nditures made by guardians and trustees of Indian 
minors of pensions and bounties money: Joint Resolution of July 14, 
1870, 16 Stat, 390. 

9o Idaho Tenitory : Act of July 3, 1882, 22 Stat. 14.8. 
Montana Territory-damages from construction of railroad : Act of 

July 10, 1882, 22 Stat. 157. 
Indian Territory: Act of March 1, 1889, 25 Stat. 783, 784 (extent of 

court's jurisdiction) ; Act of October 1, 1890, 26 Stat. 655, 656; Act of 
March 3, 1891, 26 Stat. 826; Act of March 1, 1895, 28 Stat. 693, 694; 
Joint Resolution of March 2, 1895, 28 Stat. 974; Act of May 7, 1900, 
31 Stat. 170 ; Act of February 18, 1901, 31 Stat. 794 ; Act of February 8, 
1896. 29 Stat. 6 ; Act of June 7, 1897, 30 Stat. 62, 83 ; Act of June 28, 
1898, 30 Stat. 495, 496, 497 ; Act of July 1, 1898, 30 Stat. 567, 569 ; 
Act of March 1, 1901, 31 Stat. 861, 869; Act of March 24, 1902, 32 Stat. 
90 ; Act of June 30, 1902, 32 Stat. 500, 501 ; Act of March 7, 1904, 33 
Stat. 60; Act of April 28, 1904, 33 Stat. 573; Act of June 21, 1906, 34 
Stat. 325, 342 ; Act of March 3, 1909, 35 Stat. 838. 

Territory of Oklahoma : Act of May 2, 1890, 26 Stat. 81, 86 ; Act of 
June 7, 1897, 30 Stat. 62, 70-71 ; Act of June 16, 1906, 34 Stat. 267, 277. 

l\lichigan Territory : Act of January 30, 1823, 3 Stat. 722. 
01 Accounting disputes concerning Iowa Indian trust lands: Act of 

June 9, 1892, 27 Stat. 768. 
Prohibiting ejectment suits by P ueblo Indians in certain cases : Act 

of May 31, 1933, 48 Stat. 108, 111. 
Cancellation of leases on lands upon Shoshone Indian Reservation: 

Act of August 21, 1916, 39 Stat. 519. 

To quiet and finally settle the titles to the lands claimed by or under 
the Black Bob Band of Shawnee Indians in Kansas : Joint Resolution of 
March 3, 1879, 20 Stat. 488. 

Controversies between the Fort Smith and Chocktaw Bridge Co. and 
the Chocktaw Tribe of Indians : Act of March 2, 1889, 25 Stat. 884. 

~rivate land claims: Act of March 3, 1891, 26 Stat. 854. 
Condemnation of Pueblo lands in the State of New Mexico: Act of 

May 10, 1926, 44 Stat. 498. 
Condemnation of Indian lands in the Colville Reservation in the State 

of Washington: Act of July 1, 1892, 27 Stat. 62, 64; and see Act of 
April 5, 1890, 26 Stat. 45. 

Accountings under any trust created under the act involved, Indians 
of the Five Civilized Tribes: Act of January 27, 1933, 47 Stat. 777, 778. 

a-nceUations of trust created under the act involving Indians of 
the Five Civilized Tribes: Act of January 27, 1933, 47 Stat. 777, 778-779. 

Appeals to district courts from approval by county courts of convey
ances of inherited lands by full-blood Indians of the Five Civilized 
Tribes: Act of January 27, 1933, 47 Stat. 777, 779. 

Partition of Kickapoo Indian lands: Act of June 29, 1936, 49 Stat. 
2368. 

Ownership of Pipestone Reservation : Act of August 15, 1894, 28 Stat. 
286, 317-318. 

Enforcement of certain awards in State of Kansas: Act of March 3, 
1873, 17 Stat. 623, 625. 

Removal of restrictions upon lands of members of the Eastern Band 
of Cherokee Indians of North Carolina not to affect jurisdictions of 
United States courts to entertain suit by United States to protect such 
lands: Act of June 4, 1924, 43 Stat. 376, 381. 

Quieting title of lands of Seneca Indian: Act of May 29, 1908, 35 Stat. 
444, 445. 

To quiet title to lands of Pueblo Indians of New Mexico under certain 
conditions : Act of June 7, 1924, 43 Stat. 636, 637. 

Process for making United States party in certain suits involving 
Indians of the Five Civilized Tribes: Act of April 10, 1926, 44 Stat. 
239, 240. 

SECTION 3. COURT OF CLAIMS 

While the United States cannot be sued without its consent,u2 

yet it may be sued with its consent in any court or tribunal which 
Congress shall create or designate for the purpose, upon such 
terms or conditions and regulations as Congress shall see fit 
to prescribe; and the jurisdiction thus conferred must be held 
to be subject to whatever limitations are prescribed in the act 
or resolution of Congress conferring such jurisdiction. 

So far as the Court of Claims is concerned its jurisdiction 
rests upon these general propositions, and therefore the extent of 
that juri::;cliction is to be measured by the provisions of the juris
dictional act of Congress by wllich it is conferred in particular 
instances where such jurisdiction is invoked.93 In other words, 
the · Court of Claims has no general jurisdiction over claims 
against the United States, and can take cognizance only of those 
which by the terms of some act of Congress are committed to it.9~ 
Statutes which extend the jurisdictions of the Court of Claims 
and permit the Governm:mt to be sued are usually strictly con
strued, and the grant of jurisdiction therein contained must be 

92 See Section 2A(2), supra. 
93 See De Groot v. United States) 5 Wall. 419 (1866) ; Ea; parte Russell, 

13 Wall. 664 (1871) ; McElrath v. United States, 102 U. S. 426 (1880) ; 
United States v. Gleeson, 124 U. S. 255 (1888) ; Johnson v. United States, 
160 U. S. 546 (18U6) ; Thurston v. Unite(] States, 232 U. S. 469 (1914) ; 
Harley v. United States) 198 U. S. 229 (1905) ; Kendall v. United States, 
107 U. S. 123 (1882) ; Hussey v. United States, 222 U. S. 88 (1911). 

94 Thurston v. United States, 232 U. S. 469, 476 (1914) ; citing Johnson 
v. United States) 160 U. S. 546, 549 (1896). Note, however, that under 
28 · U. S. C. 257 (Judicial Code, sec. 151), either house of Congress may 
refer a pending bill to the Court of Claims for a report on the law and 
the facts. See Greek Nation v. Unit ed States, 74 C. Cis. 663 (1932) for 
a discussion of the conditions under which such report will be made. 

shown clearly to cover the case and if it does not it will not be 
applied.l>li 

With reference to claims by Indians against the United States 
the rule is not different from that stated above, since "the moral 
obligations of the Government toward the Indians, whatever they 
may be, are for Congress alone to recognize, and the courts can 
exercise only such jurisdiction over the subject as Congress may 
confer upon them." 116 In Kwmath Indiwns v. United States,91 

the Supreme Court, in construing the Act of May 26, 1920,116 

conferring jurisdiction upon the Court of Claims to adjudicate 
"all claims of whatsoever nature" of the Klamath Iudinus 
against the United States "which had not theretofore been de
termined by that Court," declared that jurisdictional acts con
ferring upon an Indian tribe the privilege of suing the United 
States in the Court of Claims are to be strictly construed a11d 
held, accordingly, that the Act of 1920 did not embrace a claim 
which the Indians had settled with the Government before and 
for which they had given a valid release, even though the con
sideration fpr this release was grossly inadequate. In this 
connection the Supreme Court said : 

If the release stands, no money or property is due plain
tiffs, for the settlement and release wiped out the claim. 

95 Blackteather v. United States, 190 U. S. 368 (1903). Of. Shillinger 
v. United States, 155 U. S. 163. (1894). 

116 Blackfeather v. United States, 190 U. S. 368, 373 (1903) ; Klamath 
Indians v. United States, 296 U. S. 244 (1935). Of. Johnson v. United 
States, 160 U. S. 546 (1896); Yerke v. United States, 173 U. S. 439 
(1899). 

G'T 296 u. s. 244 (1935). 
98 41 Stat. 623, amended by Act of May 15, 1936, 49 Stat. 1276; and 

see United States v. Klamath Indians, 304 U. S. 119 (1938). 
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If the Act is sufficient to give jurisdiction of this claim, 
then it permits plaintiffs to bring into the Court of Claims 
for determination de novo all claims, whether released or 
not, thut they ever had against the United States, excepting 
only those already there determined. It goes without say
ing that, if Congress intended to grant so sweeping and 
unique a privilege, it would have made that purpose unmis
takably plain. As shown in the opinion below, Acts in
tended to waive settlements employ terms quite different 
from the provisions under consideration. (Pp. 250-251.) 

The jurisdiction of the Court of Claims under the several 

acts of Congress concerning claims by Indian tribes or members 

thereof against the United States, varies considerably as to 

particular tribes. In some cases the jurisdiction is conferred as 

to "the claims of" 09 or "all claims" 100 or "all claims of whatsoever 

nature" 101 or "all legal and equitable claims" 102 or "all legal and 

equitable claims of whatsoever nature" 103 or "all questions of dif-

oo Act of February 25, 1889, 25 Stat. 694 (Western Cherokees) ; Act 
of January 28, 1893, 27 Stat. 426 (New York Indians) ; Act of March 3, 
1919, 40 Stat. 1316 (Cherokee Nation) ; Act of April 28, 1920, 41 Stat. 
585 (Iowa tribe), amended by Act of January 11, 1929, 45 Stat. 1073: 
Act of February 6, 1921, 41 Stat. 1097 (Osage Nation) ; Act of March 
3, 1!)31, 46 Stat. 1487 (Pillager Bands of Chippewas). 

100 Act of March 1, 1907, 34 Stat. 1055 (Sac and Fox) ; Act of July 3, 
1926, 44 Stat. 807 (Crow tribe), amended by Joint Resolution of August 
15, 1935, 49 Stat. 655; Act of March 2, 1927, 44 Stat. 1263 (Assiniboine 
Indians), amended by Joint Resolution of June 9, 1930, 46 Stat. 531; 
Act of June 28, 1938, 52 Stat. 1212 (Red Lake Band of Chippewas). 

101 Act of June 22, 1910, 36 Stat. 580 (Omaha tribe), see United States 
v. Omaha Tribe of Indians, 253 U. S. 275 (1920) ; Act of April 11, 1916, 
39 Stat. 47 (Sisseton and Wahpeton Sioux), see Siou111 Indians v. United 
States, 58 C. Cls. 302 (1923), cert. den. 275 U. S. 528 (1927), and 
Sioux Indians v. United States, 277 U. S. 424 (1928) ; Act of February 
11, 1920, 41 Stat. 404 (Fort Berthold Indians) ; Act of May 26, 1920, 41 
Stat. 623 (Klamath, etc.), amended by Act of May J5, 1936, 49 Stat. 
1276, see Klamath Indians v. United States, 296 U. S. 244 (1935), and 
United States v. I(lamath Indian.s, 304 U. S. 119 (1938) ; Act of June 
3, 1920, 41 Stat. 738 (Sioux), amended by Act of June 24, 1926, 44 Stat. 
764; Act of February 7, 1925, 43 Stat. 812 (Delaware Indians) ; Act of 
May 18, 1928, 45 Stat. 602 (Indians of California) ; Act of August 30, 
1935, 49 Stat. 1049 (Chippewa). 

102 Act of February 11, 1920, 41 Stat. 404 (Fort Berthold Indians) ; 
Act of March 13, 1924, 43 Stat. 21 (Indians in Montana, Idaho, and 
Washington), amended by Act of February 3, 1931, c. 101, 46 Stat. 
1060; Act of March 1V, 1924, 43 Stat. 27 (Cherokee), amended by 
Joint Resolution of May 19, 1926, 44 Stat. 568, Joint Resolution of 
February 19, 1929, 45 Stat. 1229, Act of June 16, 1934, 48 Stat. 972, 
and Act of August 16, 1937, 50 Stat. 650; Act of May 20, 1924, 43 
Stat. 133 (Seminole), amended by Joint Resolution of May 19, 1926, 
44 Stat. 568, Joint Resolution of Irebruary 19, 1929, 45 Stat. 1229, 
and Act of August 16, 1937, 50 Stat. 650; Act of May 24, 1924, c. 181, 
43 Stat. 139 (Creek), amended by Joint Resolution of May 19, 1926, 
44 Stat. 568, Joint Resolution of February 19, 1929, 45 Stat. 1229, and 
Act of August 16, 1937, 50 Stat. 650, see United States v. Greek Nation, 
295 U. S. 103 (1935) ; Act of June 7, 1924, 43 Stat. 537 (Choctaw and 
Chickasaw), amended by Joint Resolution of May 19, 1926, 44 Stat. 
568, Joint Resolution of February 19, 1929, 45 Stat. 1229, and Act of 
August 16, 1937, 50 Stat. 650; Act of June 7, 1924, 43 Stat. 644 
(Stockbridge) ; Act of March 3, 1925, 43 Stat. 1133 (Kansas or Kaw), 
amended by Act of February 23, 1929, 45 Stat. 1258 ; Act of May 14, 
1926, 44 Stat. 555 (Chippewa), amended by Act of April 11, 1928, 
45 Stat. 423, Act of May 18, 1928, 45 Stat. 601, Act of June 18, 1934, 
48 Stat. 979, Act of May 15, 1936, 49 Stat. 1272, and Joint Resolution 
of June 22, 1936, 49 Stat. 1826 ; Act of July 2, 1926,, 44 Stat. 801 
(Pottawatomie ) ; Act of March 3, 1927, 44 Stat. 1349 (Shoshone of 
Wind River Rrservation) ; Act of December 17, 1928, 45 Stat. 1027 
(Winnebago tribe) ; Act of February 23, 1929, 45 Stat. 1256 (Indians 
of Oregon), amended by Act of June 14, 1932, 47 Stat. 307; Act of 
April 25, 1932, 47 Stat. 137 (Eastern Cherokee and Western or Old 
Settler Cherokee), amended by Act of June 16, 1934, 48 Stat. 972 ; 
Act of August 26, 1935, 49 Stat. 801 (Indians of Oregon). 

103 Act of January 9, 1925, 43 Stat. 729 (Ponca tribe) ; Act of February 
12, 1925, 43 Stat. 886 (Indians in State of Washington) ; Act of Febru
ary 20, 1929, 45 Stat. 1249 (Nez Perce) ; Act of December 23, 1930, 
46 Stat. 1033 (Oregon or Warm Springs tribe) ; Act of June 19, 1935, 
49 Stat. 388 (Tlingit and Haida Indians) ; Act of September 3, 1935, 
49 Stat. 1085 (Menominee), amended by Act of April 8, 1938, 52 Stat. 
208; Act of June 28, 1938, 52 Stat. 1209 (Ute). 

ference arising out of treaty stipulations" 104 or "claims to some 
right, title and interest or to lands ceded by treaty" 100 or "just 
rights in law or in equity" 100 or "as justice and equity shall re
quire" 107 or "any claim arising under treaty stipulations or othe_r
wise" 108 or "all claims according to principles of justice and 
equity, and as upon a full and fair arbitration.100 

In some instances, the court is also to consider any right of 
set-off or counter-claim by the United States as against the 
tribe,110 sometimes to exclude gratuities,111 and sometimes to 

include gratuities.:w 
In some of these cases the jurisdiction is limited to claims 

arising under the provisions of treaties or acts of Congress, or 
both.113 In some other cases the jurisdiction is limited to a 

1o4 Act of March 3, 1881, 21 Stat. 504 (Choctaw Nation). See 
Ghoctaw Nation v. United States, 119 U. S. 1 (1886) ; Act of March 19, 
1890, 26 Stat. 24 (Pottawatomie). 

105 Act of June 6, 1900, 31 Stat. 672 (Fort Hall Indian Reservation). 
100 Act of October 1, 1890, 26 Stat. 636 (Shawnee, Delaware, and 

freedmen of Cherokee Nation), amended by Act of July 6, 1892, 27 
Stat. 86. See Blackfeather v. United States, 190 U. S. 368 (1903). 

1o1 Act of March 1, 1907, 34 Stat. 1055 (Sac and Fox). 
1os Act of June 25, 1910, 36 Stat. 829 (Chippewa). 
1oo Act of April 28, 1920, 41 Stat. 585 (Iowa tribe), amended by Joint 

Resolution of January 11, 1929, 45 Stat. 1073; Act of February 6, 
1921, 41 Stat. 1097 (Osage Nation) ; Act of March 3, 1931, 46 Stat. 
1487 (Pillager Bands of Chippewa) ; Act of June 28, 1938, 52 Stat. 
1212 (RP.d Lake Band of Chippewa). 

110 Act of February 25, 1889, 25 Stat. 694 (Old Settlers or Western 
Cherokees) ; Act of June 22, 1910, 36 Stat. 580 (Omaha tribe), see United 
States v. Omaha Tribe of Indians, 253 U. S. 275- (1920) ; Act of April 
11, 1916, 39 Stat. 47 (Sisseton and Wahpeton Sioux). See Sioux Indians 
v. United States, 58 C. Cls. 302 (1923), cert. den. 275 U. S. 528, and 
SiOux Indians v. United States , 277 U. S. 424 (1928) ; Act of February 
11, 1920, 41 Stat. 404 (Fort Berthold Indians) ; Act of April 28, 1920, 
41 Stat. 585 (Iowa tribe), amended by Act of January 11, 1929, 45 
Stat. 1073; Act of March 13, 1924, 43 Stat. 21 (Indians in Montana, 
Idaho, and Washington), amended by Act of Frbruary 3, 1931, c. 101, 
46 Stat. 1060. 

m Act of April 11, 1916, 39 Stat. 47 (Si!'scton and Wahpeton Sioux). 
See Sioux Indians v. United States. 58 C. Cls. 302 (1923), cert. den. 275. 
U. S. 528 and Sioux Indians v. United States, 277 U. S. 424 (1928). 

112 Act of February 11, 1920, 41 Stat. 404 (Fort Berthold Indians) ; 
Act of May 26, 1920, 41 Stat. 623 (Klamath, etc.), amended by Act of 
May 15, 1936, 49 Stat. 1276. See Klamath Indians v. United States, 
296 U.S. 244 (1935) and United States v. Klamath Indians, 304 U. S. 119 
(1938); Act of June 3, 1920, 41' Stat. 738 (Sioux) , amended by Act of 
June 24, 1926, 4.4 Stat. 764 ; Act of February 6, 1921, 41 Stat. 1097 
(Osage Nation) ; Act of March 13, 1924, 43 Stat. 21 (Indians in Mon
tana, Idaho, and Washington) , amended by Act of February 3, 1931, 
c. 101, 46 Stat. 1060 ; Act of February 12, 1925, 43 Stat. 886 (Indians in 
State of Washington) ; Act of March 3, 1925, 43 Stat. 1133 (Kansas or 
Kaw tribe), amended by Act of February 23, 1929, 45 Stat. 1258; Act 
of May 14, 1926, 44 Stat. 555 (Chippewa), amended by Act of April 11, 
1928, 45 Stat. 423, Act of May 18, 1928, 45 Stat. 601', Act of June 18, 
1934, 48 Stat. 979, Act of May 15, 1936, 49 Stat. 1272, and Joint Reso
lution of June 22, 1!)36, 49 Stat. 1826 ; Act of .July 2, 1926, 44 Stat. 801 
(Pottawatomie) ; Act of August 12, 1935, 4.9 Stat. 571, 596. 

m Act of February 25, 1889, 25 Stat. 694 (Old Settlers or Western 
Cherokee Indians) ; Act of October 1, 1890, 26 Stat. 636 (Shawnee, 
Delaware Indians, and freedmen of Cherokee Nation), amended by 
Act of July 6, 1892, 27 Stat. 86; Act of April 21, 1904, 33 Stat. 189, 208. 
See Blackfeather v. United States, 190 U. S. 368 (1903) ; Act of Janu
ary 28, 1893, 27 Stat. 426 (New York Indians) ; Act of March 3, 1919, 
40 Stat. 1316 (Cherokee) ; Act of April 28, 1920, 41 Stat. 585 (Iowa 
tribe), amended by Joint Resolution of January 11, 1929, 45 Stat. 1073; 
Act of March 13, 1924, 43 Stat. 21 (Indians iu Montana, Idaho, and 
Washington), amended by Act of February 3, 1931, c. 101, 46 Stat. 1060; 
Act of March 19, 1924, 43 Stat. 27 (Cherokee), amended by Joint 
Resolution of May 19, 1926, 44 Stat. 568, Joint Resolution of February 
19, 1929, 45 Stat. 1229, Act of June. 16, 1934, 48 Stat. 972, and Act 
of August 16, 1937, 50 Stat. 650; Act of May 20, 1924, 43 Stat. 133 
(Seminole Indians), amended by Joint Resolution of May 19, 1926, 44 
Stat. 568, Joint Resolution of February 19, 1929, 45 Stat. 1229, and 
Act of August 16, 1937, 50 Stat. 650 ; Act of May 24, 1924, 43 Stat. 139 
(Creek), amended by Joint Resolution of May 19, 1926, 44 Stat. 568, 
Joint Resolution of February 19, 1929, 45 Stat. 1229, and Act of August 
16, 1937, 50 Stat. 650. See United S tates v. Greek Nation, 295 U. S. 
103 (1935) ; Act of June 7, 1924, 43 Stat. 537 (Choctaw and Chickasaw), 
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determination of the amounts of sums due or claimed to. be due 
the Indians from the United States under any treaty or law of 
Congress.m 

In most instances, the jurisdiction is conferred to hear, de
termine, and render judgment, 116 or "to hear and determine and 
to render final judgment" no or "to hear, examine, and adjudicate, 
and render judgment," 117 or "to. hear, adjudicate, and render 

amended by Joint Resolution of Uay 19, 1926, 44 Stat. 568, Joint Reso
lution of February 19, 1929, 45 Stat. 1229, and Act of August 16, 1937, 
50 Stat. 650; Act of June 7 1924, 43 Stat. 644 (Stockbridge) ; Act of 
February 12, 192.3, 43 Stat. 886 (Indians in State of Washington) ; Act 
of March 3, 1925, 43 Stat. 1133 (Kansas or Ka w), amended by Act of 
February 23, 1929, 45 Stat. 1258 ; Act of May 14, 1926, 44 Stat. 555 
(Chippewa). amendt d by Act of April 11, 1928, 45 Stat. 423, Act of 
May 18, 1928, 45 Stat. 601. Act of June 18, 19:14, 48 Stat. 979, Act of 
May 15, 1936, 49 Stat. 1272, and Joint Resolution of June 22, 1936, 
4!) Stat. 1826; Act of July 2, 1926, 44 Stat. 801 (Pottawatomie) ; Act 
of July 3, 1926, 44 Stat. 807 (Crow tribe). amended by Joint Resolution 
of August 15, 1935, 49 Stat. 655; Act of March 2. 1927, 44 Stat. 1263 
(A.~siniboine). amendPtl by Joint Resolution of .Tune 9, 1930, 46 Stat. 
531; Act of March 3, J927, 44 Stat. 1349 (Shosllone tribe of Wind 
Rive1· Heservation). See Bhoshon e Tribe v. United States, 299 U. S. 
476 (1937); Act of DeePmber 17. 19::!8, 45 Stat. 1027 (Winnebago); Act 
of February 28, 1929, 45 Stat. 1407 (Shoshone) ; Act of March 3, 1931, 46 
Stat. 1487 (rmao·er Baud of Chippewa) ; Act of April 25, 1932, 47 Stat. 
137 (Eastern Cherokee and Wl:'stern Cherokee or Old Settler), amended 
by Act of June 16. 1934, 48 Stat. 972; Act of August 28, 1935, 49 Stat. 
801 (Indians in Oregon). 

114 Act of April 11, 1916, 39 Stat. 47 (Sisseton and Wahpeton Sioux). 
See Sioua: Indians v. United States, 58 C. Cis. 302 (1923). cert. den. 275 
U. S. 528, and Sioua: India11s v. United States. 277 U. S. 424 (1928) ; 
Act of March 4 , 1917, 39 Stat. 1195 (Medawakanton and Wahpakoota 
Sioux) ; Act of February 11, 1920, 41 Stat. 404 (Fort Berthold Indians) ; 
Act of May 26. 1920, 41 Stat. 623 (Klamath, etc.), amended by Act of 
May 15, 1936, 49 Stat. 1~76. See Klamath Indians v. United States, 
296 U. S. 244 (1935) and United States v. Klamath Indians, 304 U. S. 
119 (1938) ; Act of June 3, 1920, 41 Stat. 738 (Sioux), amended by Act 
of June 24, 1926, 44 Stat, 764; Act of February 6, 1921, 41 Stat. 1097 
(Osage Nation) ; Act of March 3, 1931, 46 Stat. 1487 (Pillager Band of 
Chippewa) ; Act of June 19, 1935, 49 Stat. 388 (Tlingit and Haida In
dians) ; Act of August 30, 1935, 49 Stat. 1049 (Chippewa) ; Act of June 
28, 1938, 52 Stat. 1212 (Red Lake Band of Chippewa). 

w Act of March 2, J 895, 28 Stat. 876, 898 (Choctaw and Chickasaw). 
See United States v. Choctaw Nation anll Glbickasa;w Nation, 179 U. S. 
494 (1900) ; Act of June 6, 1900, 31 Stat. 672, 680 (Choctaw and 
Chickasaw) ; Act of March 3, 1903, 32 Stat. 982, 1010, 1011. See 
United States v. Cherokee Nation, 202 U. S. 101 (1906) ; Act of June 
22, 1910, 36 Sta t . 580 (Omaha tribe). See United States v. Omaha Tribe 
of Indians, 253 U. S. 275 (1920) ; Act of April 11, 1916, 39 Stat. 47 
(Sisseton and Wahpeton Sioux). See Sioua: Indians v. United States, 
58 C. Cis. 302 (W23), cert. den. 275 U. S. 528, and Sioua: Indians v. 
United States, 277 U. ·S. 424 (1928) ; Act of April 28, 1920, 41 Stat. 585 
(Iowa tribe), awended by Act of January 11, 1929, 45 Stat. 1073; Act 
of May 26, 1920, 41 Stat. 023 (Klamath, etc.), amended by Act of May 
15, 1936, 49 Sta t, 1276. See Klamath Indians v. United States, 296 
U. S. 244 (1935), and United States v. Klamath Indians, 304 U. S. 
119 (1938) ; Act of June 3, 1920, 41 Stat. 738 (Sioux), amended by Act 
of June 24, 1926, 44 Stat. 76·:1: ; Act of February 6, 1921, 41 Stat. 1097 
(Osage Nation) ; Act of February 7, 1925, 43 Stat. 812 (Delaware In
dians) ; Act of March 3, 1931, 46 Stat. 1487 (Pillager Bands o.f Chip
pewa) : Act of June 19, 1935, 49 Stat. 388 (Tlingit and Haida Indians). 

116 Act of March 4. 1917, 39 Stat. 1195 (Mcdawakanton and Wahpa
koota Sioux) ; Act of January 9, 1925, 43 Stat. 729 (Ponca tribe) ; Art 
of February 12, 192[), 43 Stat. 886 (Indians in State of Washington) ; 
Act of May J 8, 1928. 45 Stat. 602 (Indians of California) ; Act o.f June 
28, 1938, 52 Stat. 1209 (Ute) ; Act of June 28, 1938, 52 Stat. 1212 (Red 
Lake Band of Chippewa). 

117 Act of March 19, 1924, 43 Stat. 27 (Cherokee), amended by Joint 
Resolution of May 19, 1926, 44 Stat. 568, Joint Resolution of February 
19, 1929, 45 Stat. 1229, Act of June 16, 1934, 48 Stat. 972, and Act 
of August 16, 1937, 50 Stat. 650 ; Act of May 20, 1924, 43 Stat. 133 
(Seminole), amended by Joint Resolution of May 19, 1926, 44 Stat. 
568, Joint Resolution of February 19, 1929, 45 Stat. 1229, and Act of 
August 16, 1937, 50 l5tat. 650; Act of May 24, 1924, c. 181, 43 Stat. 
13Q (Creek), amended by Joint Resolution of May 19, 1926, 44 Stat. 568, 
Joint Resolution of February 19, 1929, 45 Stat. 1229, and Act of August 
16, 1937, 50 Stat. 650, see United States v. Greek Nation, 295 U. S. 103 
(1935); Act of June 7, 1924, 43 Stat. 537 (Choctaw and Chickasaw), 
amended by Joint Resolution of May 19, 1926, 44 Stat. 568, Joint Reso-

judgment" 118 or "to hear, determine, adjudicate, and render final 
judgment" 110 or "to consider and determine" 120 or "to hear, ex
amine, adjudicate, and render final judgment" 121 or "to consider 
and adjudicate" 122 or "to hear and determine" 123 or "to try and 
determine" lZ4 or "to try and render judgment" 1

2:! or "to deter
mine and report from findings of fact reported before" 126 or "to 
proceed upon findings of fact already made" 127 or "to hear and 
enter up judgment" 128 or "to hear and report a finding of fact" 129 

or "to hear, consider, and determine" uo or "to hear, ascertain, 
and report" to Congress.181 

In many of the cases, the court is to take jurisdiction "not
withstanding the lapse of time or statutes of limitations" 132 and 

lution of February 19, 1929, 45 Stat. 1229, and Act of August 16, 1937, 
50 Stat. 650; Act of June 7, 1924, 43 Stat. 644 (Stockbridge) ; Act of 
March 3, 1925, 43 Stat. 1133 (Kansas or Kaw), amended by Act of 
February 23, 1929, 45 Stat. 1258; Concurrent Resolution No. 21 of June 
5, 1924, 43 Stat. 1612 (Choctaw and Chickasaw) ; Act of May 14, 1926, 
44 Stat. 555 (Chippewa), amended by Act of April 11, 1928, 45 Stat. 
423, Act of May 18, 1928, 45 Stat. 601, Act of June 18, 1934, 48 Stat. 
979. Act of May 15, 1936, 49 Stat. 1272, and Joint Resolution o.f June 22, 
1936, 49 Stat. 1826; Act of March 2, 1927, 44 Stat. 1263 (Assiniboine), 
amended by Joint Resolution of June 9, 1930, 46 sta·t. 531; Act of March 
3, 1927, 44 Stat. 1349 (Shoshone tribe of Wind River Reservation). 
See Shoshone Tribe v. United States, 299 U. S. 476 (1937) ; Act of De
cember 17, 1928, 45 Stat. 1027 (Winnebago tribe); Act of April 25, 
19:32, 47 Stat. 137 (Eastern Cherokee and Western or Old l5ettler Chero
kee), amended by Act of June 16, 1934, 48 Stat. 972; Act of August 
30, 1935, 49 Stat. 1049 (Chippewa). 

118 Act of July 3, 1926, 44 Stat. 807 (Crow), amended by Joint Reso
lution of August 15, 1935, 49 Stat. 655; Act of February 28, 1929, 45 
Stat. 1407 (Shoshone). 

119 Act of March 1, 1907, 34 Stat. 1055 (Sac and Fox·) ; Act of Febru
ary 20, 1929. 45 Stat. 1249 (Nez Perce). 

120 Act of March 3, 1909, 35 Stat. 781, 789 (Ute) ; Act of March 13, 
1924, 43 Stat. 21 (Indians in Montana, Idaho, and Washington), amended 
by Act of Februal'y 3, 1931, c. 101, 46 Stat. lOGO. 

121 Act of February 23, 1929, 45 Stat. 1256 (Indians of State of 
Oregon), amended by Act of June 14, 1932, 47 Stat. 307; Act of December 
23, 1930, 46 Stat. 1033 (Middle Oregon or Warm Springs Tribe) ; Act 
of August 26, 1935, 49 Stat. 801 (Indians in Ol.·egon) ; Act of September 
3, 1935, 49 Stat. 1085 (Menominee), amended by Act of April 8, 1938, 
52 Stat. 208. 

122 Act of June 25, 1910, 36 Stat. 829 (Chippewa). 
m Act of October 1, 1890, 26 Stat. 636 (Shawnee, Delaware, and 

freedmen of Cherokee Nation), amended by Act of July 6, 1892, 27 Stat. 
86. Sec Black(eathe1· v United States, 190 U. S. 368 (1903) ; Act of 
March 3, 1891, 26 Stat. 989, 1021 (Pottawatomie). 

124 Act of February 25, 1889, 25 Stat. 694 (Old Settlers or Western 
Cherokee) ; Act of June 6, 1900, 31 Stat. 672 (Fort Hall Indian 
Reservation). 

125 Act of March 3, 1881, 21 Stat. 504 (Choctaw Nation). See Ohoctaw 
Nation v. United States, 119 U. S. 1 (1886) ; Act of March 19, 1890, 
26 Stat. 24 (Pottawatomie). 

128 Act of January 9, 1925, 43 Stat. 730 (Yankton Sioux). 
127 Act of January 28, 1893, 27 Stat. 426 (New York Indians). 
128 Act of January 28, 1893, 27 Stat. 426 (Ne.w York Indians). 
:w Act of April 4, 1910, 36 Stat. 269, 284 (Sioux). 
180 Act of March 3, 1919, 40 Stat. 1316 (Cherokee Nation). 
1.31 Act of March 3, 1901, 31 Stat. 1058, 1078. 
m Act of March 3, 1891, 26 Stat. 989, 1021 (Pottawatomie) ; Act of 

June 22, 1910, 36 Stat. 580 (Omaha) ; Act of February 11', 1920, 41 
Stat. 404 (Fort Berthold Indians); Act of May 26, 1920, 41 Stat. 623 
(Klamath, etc.), amended by Act of Mav 15, 1936, 49 Stat. 1276. See 
Klamath Indians v. United States, 296 U. S. 244 (1935) and United 
States v. Klamath Indians, 304 U. S. 119 (1938) ; Act of June 3, 1920, 
41 Stat. 738 (Sioux) amended by Act of June 24, 1926, 44 Stat. 764; 
Ad of February 6, 1921, 41 Stat. 1097 (Osage Nation) ; Act of Mat·ch 
13, 1924, 43 Stat. 21 (Indians in Montana, Idallo, and Washington), 
amended by Act of February 3, 1931, 46 Stat. 1060; Act of May 20, 
1924, 43 Stat. 133 (Seminole), amended by Joint Resolution of May 19, 
1926, 44 Stat. 568, Joint Resolution of February 19, 1929, 45 Stat. 1229, 
and Act of August 16, 1937, 50 Stat. 650; Act of May 24, 1924, 43 Stat. 
139 (Creek), amended by Joint Resolution of May 19, 1926, 44 Stat. 568, 
Joint Resolution of February 19, 1929, 45 Stat. 1229, and Act of August 
16, 1937, 50 Stat. 650. See United States v. Oreek Nation, 295 U. S. 
103 (1935) ; Act of June 7, 1924, 43 Stat. 537 (Choctaw and Chickasaw), 
amended by Joint Resolution of May 19, 1926, 44 Stat. 568, Joint Reso
lution of February 19, 1929, 45 Stat. 1229 and Act of August 16, 1937, 
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in most, the right is granted to both parties to appeal to the 
Supreme Court.138 

50 Stat. 650; Act of June 7, 1924, 43 Stat. 644 (Stockbridge) ; Act of 
February 7, 1925, 43 Stat. 812 (Delaware Indians) ; Act of February 12, 

In many instances the jurisdiction of the court is limited to 
matters in which the claim has not heretofore been determined 
by the Court of Claims or the Supreme Court.l34. 

In some instances Congress has authorized submission to the 
1925, 43 Stat. 886 (Indians in State of Washington) ; Act of March 3, Court of Claims of Indian claims theretofore settled and 
1925, 43 Stat. 1133 (Kansas or Kaw) amended by Act of February 23. adjusted.l8s 
1929, 45 Stat. 1258; Act of 1\fay 14. 1926, 44 Stat. 555 (Chippewa), 
amended by Act of April 11, 1928, 45 Stat. 423, Act of May 18, 1928, 
45 Stat. 601, Act of June 18, 1934, 48 Stat. 979, Act of May 15, 1936, 

So far as claims of individuals against Indian tribes or mem
bers thereof are concerned, it is unquestionable that Congress 

49 Stat. 1272, and Joint Resolution of June 22, 1936, 49 Stat. 1826; may refer such claims to the Court of Claims or any other tribunal 
Act of July 2, 1926, 44 Stat. 801 (Pottawatomic) ; Act of July 3, 1926, 
44 Stat. 807 (('row), amended by Joint Resolution of Aiugust 15, 1935, 
49 Stat. 655; Act of March 2, 1927, 44 Stat. 1263 (Assiniboine), 
amended by Joint Resolution of June 9, 1930, 46 Stat. 531 ; Act of March 
3, 1927, 44 Stat. 1349 (Shoshone Tribe of Wind River Reservation). See 
Shoshone Tribe v. United States, 299 U. S. 476 (1937) ; Act of February 
20, 1929, 45 Stat. 1249 (Nez P<>rce) ; Act of February 28, 1929, 45 
Stat. 1407 (Shoshone) ; .<\ct of December 23, 1930. 46 Stat. 1033 (Middle 

and vest in that court such general or limited jurisdiction as it 
shall see fit, and may authorize the United States to be made a 
party defendant to the proceedings.1::e Jurisdictional statutes of 
this nature are not infrequent,137 and the jurisdiction conferred 
by such statutes upon the Court of Claims is usually expressed 

Ot·egon or Warm Springs) ; Act of APril 25, 1932, 47 Stat. 137 (Cherokee), 184 Act of February 11, 1920, 41 Stat. 404 (Fort Berthold Indians) ; 
amended by Act of June 16, 1934, 48 Stat. 972. Act of May 26, 1920, 41 Stat. 623 (Klamath, etc.), amended by Act of 

133 Act of March 3, 1881, 21 Stat. 504 (Choctaw). See Choctaw May 15, 1936, 49 Stat. 1276. See Klamath Indians v. United States, 
Nation v. United States, 119 U. S. 1 (1886) ; Act of March 19, 1890, 296 U. S. 244 (1935) and United States v. Klamath Indians, 304 U. S. 
26 Stat. 24 (Pottawatomie) ; Act of October 1, 1'890, 26 Stat. 636 11'9 (1938) ; Act of June 3, 1920, 41 Stat. 738 (Sioux) amended by Act 
(Shawnee, Delaware, and freedmen of Cherokee Nation), amended by Act of June 21, 1926, 44 Stat. 764; Act of March 19, 1924, 43 Stat. 27 
of July 6, 1892, 27 Stat. 86. See Blaclcfeather v. United States, 190 U. S. (Cherokee), amended by Joint Resolution of May 19, 1926, 44 Stat. 568, 
368 (1903) ; Act of March 3, 1891, 26 Stat. 989, 1021 (Pottawatomie) ; J oint Resolution of February 19, 1929, 45 Stat. 1229, Act of June 16, 
Act of March 2, 1'895, 28 Stat. 876, 898 (Choctaw and Chickasaw). See 1934, 48 Stat. 972, and A(!t of August 16, 1937, 50 Stat. 650; Act of 
United States v. Choctaw and Chickasaw Nation, 179 D. S. 494 (1900); May 20, 1924, 43 Stat. 133 (Seminole), amended by Joint Resolution of 
Act of June 6. 1900, 31 Stat. 672, 680 (Fort Hall Indian Reservation) ; May 19, 1926, 44 Stat. 568, Joint Resolution of February 19, 1929, 45 
Act of March 3, 1903, 32 Stat. 982, 1010, 1011. See United States v. Stat. 1229, and Act of August 16, 1937, 50 Stat. 650; Act of May 24, 
Cherokee Nation, 202 U. S. 101 (1906); Act of March 1, 1907, 34 Stat. 1924, 43 Stat. 139 (Creek), amended by Joint Resolution of May 19, 
1055 (Sac and Fox) ; Act of February 15, 1909, 35 St.at. 619. See 1926, 44 Stat. 588, Joint R0solution of February 19, 1929, 45 Stat. 1229, 
United States Y. Mille Lac Chippewa8, 229 U. S. 498 (1913) ; Act of and Act of August 16, 1937, 50 Stat. 650. SC'e United States V. Creek 
June 22, 1910, 36 Stat. 580 (Omaha tribe). See United States v. Ontaha Nation, 295 U. S. 103 (1935); Act of June 7, 1!)24, 43 Stat. 537 (Choctaw 
Tribe of Indians, 253 U. S. 275 (1920) ; Act of June 25, 1910, 36 Stat. and Chickasaw), amended by Joint Resolution of May 19, 1926, 44 Stat. 
829 (Chippewa ) ; Act of April 11, 1916, 39 Stat. 47 (Sisseton and Wahpe- 568, Joint Resolution of February 19, 1929, 45 Stat. 1229, and Act of 
ton Sioux). See Sioux Indians v. United States 58 C. Cis. 302 (1923), August 16, 1937, 50 Stat. 650; Act of June 7, 1924, 43 Stat. 644 
cert. den. 275 U. S. 528 and SiOWJJ Indians v. United States, 277 U. S. (Stoclcbridge) ; Act of May 14, 1926; 44 Stat. 555 (Chippewa), amended 
424 (1928) ; Act of March 3, 1919, 40 Stat. 1316 (Cherokee Nation) ; by Act of April 11, 1928, 45 Stat. 423, Act of May 18, 1928, 45 Stat. 601, 
Act of February 11, 1920, 41 Stat. 404 (Fort Berthold Indians) ; Act Act of June 18, 1934, 48 Stat. 979, Act of Mny 15, 1936, 49 Stat. 1272, 
of April 28, 1920, 41 Stat. 585 (Iowa tribe), amended by Act of January and Joint Resolution of June 22, 1936, 49 Stat. 1826; Act of July 2, 
11, 1929, 45 Stat. 1073; Act of May 26, 1920, 41 Stat. 623 (Klamath, 1926, 44 Stat. 801 (Pottawatomie) ; Act of July 3, 1926, 44 Stat. 807 
etc.), amendPd by Act of May 15. 1936, 49 Stat. 1276. See Klam.ath (Crow), amended by Joint Resolution of August 15, 1935, 49 Stat 655; 
Indians v. Uniterl States, 296 U. S. 244 (1935) and United States v. Act of March 2, 1927, 44 Stat. 1263 (Assiniboine), amended by Joint 
Klarnath Inclian81 304 U. S. 119 (1938) ; Act of June 3, 1920, 41 Stat. Resolution of June 9, 1930, 46 Stat. 531; Act of March 3, 1927, 44 
738 (Sioux) , amended by Act of June 24, 1926, 44 Stat. 764; Act of Stat. 1349 (Shoshone tribe of Wind River Reservation). See Shoshone 
February 6, 1fl21, 41 Stat. 1097 (Osage Nation) ; Act of March 19, 1924, Tribe v. United States, 299 U. S. 476 (1937) ; Act of December 17, 1928, 
43 Stat. 27 (Cherokee), amended by Joint Recolution of May 19, 1926, 45 Stat. 1'027 (Winnebago) ; Act of April 25; 1932, 47 Stat. 137 
44 Stat. 568, J oint Resolution of February 19, 1929, 45 Stat. 1229, Act (Cherokee), amended by Act of June 16, 1934, 48 Stat. 972; Act of 
of June 16, 1934, 48 Stat. 972, and Act of August 16, 1937, 50 Stat. J!'ebruary 28, 1929, 45 Stat. 1407 (Shoshone) ; Act of August 30, 1935, 
650; Act of May 20, 1924, 43 Stat. 133 (Seminole), amended by Joint 49 Stat. 1049 (Chippewa). 
Resolution of May 19, 1926, 44 Stat. 568, Joint Resolution of February 1s5 Act of February 7, 1925, 43 Stat. 812, as amended March 3, 1927, 
19, 1929, 45 :::;tat. 1229, and Act of August 16, 1937, 50 Stat. 650; Act 44 Stat. 1358: "The said courts shall consider al.l such claims de novo 
of May 24, 1924, 43 Stat. 139 (Creek), amended by Joint Resolution of • and without regard to any decision, finding, or settlement 
May 19, 1926, 44 Stat. 568, Joint Resolution of February 19, 1929, 45 heretofore bad in respect of any such claims:" construed in Delarware 
Stat. 1229, and Act of August 16, 1937, 50 Stat. 650. See United States T 1·ibe v. United States, 72 C. Cls. 483 (1931) ; i,d. 525; 74 C. Cis. 368. 
v. Creek Nation, 295 U. S. 103 (1935) ; Act of June 7. 1924, 43 Stat. 537 Act of March 3, 1881, 21 Stat. 1504. Under a treaty of 1855, 11 Stat. 
(Choctaw ·and Chickasaw), amended by Joint Resolution of May 19, 611, a determination bad been made by the Senate and account was 
1926, 44 Stat. 568, Joint R€solution of February 19, 1929, 45 Stat. 1229, stated by the Secretary of the Interior. The act authorized the court 
and Act of August 16. 1937, 50 Stat. 650; Act of June 7, 1924, 43 Stat. "to review the entire question of differences de novo" and declared that 
644 (Stockbridge ) ; Act of January 9, 1925, 43 Stat. 729 (Ponca) ; Act the court "shall not be estopped by any action bad or award made by the 
of February 7, 1925, 43 Stat. 812 (Delaware Indians}; Act of March 3, Senate." Construed in Choctaw Nation v. United States, 19 C. Cis. 243 
1925, 43 Stat. 1133 (Kamas or Kaw) , amended by Act of February 23, (1884) and 119 U. s. 1, 29 (1886). 
1929, 45 Stat. 1258; Act of May 14, 1926, 44 Stat. 555 (Chippewa), Of. statutes authorizing submission of claims not theretofore finally 
amended by Act of April 11, 1928, 45 Stat. 423, Act of May 18, 1928, setlled and released : Acts of February 11, 1920, 41 Stat. 404 ; June 3, 
45 Stat. 601, Act of June 18. 1931, 48 Stat. 979, 1~ct of May 15, 1936, 1920, 41 Stat. 738 ; March 19, 1924, 43 Stat. 27 ; May 20, 1924, 43 Stat. 
49 Stat. 1272, and Joint Resolution of June 22, 1936, 49 Stat. 1826; Act 133; May 24, 1924, 43 Stat. 139. See Unitecl States v. Cr·eek Nation, 
of July 2, 1926, 44 Stat. 801 (Pottawatomie) ; Act of July 3, 1926, 44 295 u. s. 103 (1935) ; June 4, 1924, 43 Stat. 366; June 7, 1924, 43 
Stat. 807 (Cro,v), amended by Joint Resolution of August 15, 1935, 49 Stat. 537; June 7, 1924, 43 Stat. 644; February 7, 1925, 43 Stat. 812; 
Stat. 655 ; Act of March 2, 1927, 44 Si at. 1263 (Assiniboine), amended March 3, 1925, 43 Stat. 1133 ; May 14, 1926, 44 Stat. 555 ; July 2, 1926, 
by Joint Resolution of June 9, 1930, 46 Stat. 531 ; Act of March 3, 1927, 44 Stat. 801 ; July 3, 1926, 44 Stat. 807 ; March 2, 1927, 44 Stat. 1263; 
44 Stat .. 1349 (Shoshone tribe of Wind River Reservation). See Shoshone March 3, 1927, 44 Stat. 1349. See Shoshone Tribe v. United States, 
Tr-ibe v. United States, 299 U. S. 476 (1937) ; Act of May 18, 1928. 299 U. S. 476 (1937). 
45 Stat. 602 (Indians of California) ; Act of December 17, 1928, 45 Stat. 1~ In United States v. Gorham., 165 u. s. 316 (1897), the Supreme 
1027 (Winnebago) ; Act of February 20, 1929, 45 Stat. 1249 (Nez Perce) ; Court held that under the Indian Depredation Act of March 3, 1891, 
Act of December 23, 1930, 46 Stat. 1033 (Middle Oregon or Warm . 
Springs tribe) ; Act of March 3, 1931, 46 Stat. 1487 (Pillager Bands of c. 538, 26 Stat. 851, the Court of Claims could render a judgment agamst 
Chippewa) ; Act of August 26. 1935, 49 Stat. 801 (Indians in State of the United States alone, when the tribe could not be identified, and the 
Oregon) ; Act of August 30, 1935, 49 Stat. 1049 (Chippewa) ; Act of June inability to identify the tribe was stated in the petition. 
28, 1938, 52 Stat. 1212 (Chippewa). n 7 See Chapter 14, sec. 1, fns. 14-20. 
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in such language as to "inquire into and finally adjudicate" 118 

•to "hear, adjudicate, and render judgment" 130 to "hear, con
sider, and adjudicate" 140 to "hear, determine, and render final 
judgment," m to "rehear, retry, determine, and finally adjudi
cate," 142 to "rehear and reconsider and determine the motion filed" 
therein by the claimants,143 or to "reinstate" causes so far as the 
same pertain to the claim of the claimant, upon facts as pre
viously found and returned by the court, and is authorized to 
enter judgment in said cause in favor of the plaintiff/" or a 
claim is referred to the court together with the record or papers 
in a previous cause formerly beard in said court and the court 
is authorized and directed "to order proof to be taken" with 
respect to the claim.145 

In some instances the court has been authorized and directed 
to entertain jurisdiction in Indian depredation claims1

4il or a 
private claimant has been authorized to prosecute an Indian's 
depredation claim pending in that court and to receive judgment 
therein,147 or the claimant is authorized to bring suit in the 
Court of Claims against the United States. 1'*~~ 

By section 182 of the Judicial Code,149 in any case brought in 
the Court of Claims under any act of Congress by which that 
court is authorized to reuder a judgment or decree against the 
United States, or against any Indian tribe or any Indians, or 
against any fund held in trust by the United States for any 
Indian tribe or for any Indians, the claimant, or the United 
States, or the tribe of Indians, or other party in interest shall 
have the same ·right of appeal as is conferred by the other 
sections of the code; and such a right is to be exercised only 
within the time and in the manner that is prescribed. 

In individual claims with respect to Indian lands alleged by 
the claimant to have been appropriated by the United States 
Government without right or title thereto: and without authority 
either in law or in equity, the jurisdiction is conferred on the 
Court of Claims "to proceed, according to the principles and 
rules of both law and equity, to find the facts" embracing the 
amount that is to be paid to the claimants.1110 

While Congress may refer to the Court of Claims or any other 
tribunal which it may create or designate any Indian claim for 
adjudication, it cannot refer such claim directly to the Supreme 
Court for that purpose. The reason is that under the Constitu
tion the original jurisdiction of the Supreme Court extends only 
to cases "affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be party," 151 and 
Congress can neither enlarge nor restrict that jurisdiction.1

r.2 

Thus, it having been early decided in Oherokee Nation v. Geor-

138 Act of March 3, 1891, 26 Stat. 851, amended by Act of January 11, 
1915, 38 Stat. 791. See Johnson v. United States, 160 U. S. 546 (1896) ; 
Leighton v. United States. 161 U. S. 291 (1895) ; Marks v. United States, 
161 U. S. 297 (1896) ; Collier v. United States, 173 U. S. 79 (1899) ; 
Corralitos Co. v. United States, 178 U. S. 280 (1900); Montoya v. United 
States, 180 U. S. 261 (1901) ; Act of February 9, 1907, 34 Stat. 2411. 

1ao Act of May 29, 1908, 35 Stat. 444, 445. See Gm·Zand's Heirs v. 
Choctaw Nation, 256 U. S. 439 (1921) ; Green v. Menominee Tribe, 233 
u. s. 558 (1914). 

Ho Act of June 28, 1934, 48 Stat. 1467. 
141 Act of May 29, 1908, 35 Stat. 444, 445 ; Act of February 6, 1923, 

42 Stat. 1768; Act of April 4, 1910, 36 Stat. 269, 287. 
H 2 Act of April 28, 1916, 39 Stat. 1262. 
143 Act of June 30, 1902, 32 Stat. 1492, c. 1348. 
1H Act of June 30, 1902, 32 Stat. 1492, c. 1349. 
H6 Act of February 9, 1863, 12 Stat. 915. 
14il Act of February 9, 1907, 34 Stat. 2411. See Chapter 14, sec. 1. 
147 Act of June 6, 1900, 31 Stat. 1617. 
148 Act of June 4, 1880, 21 Stat. 544. 
uo Act of March 3, 1911, 36 Stat. 1087, 1142, 25 U. S. C. 288. 
m Act of February 24, 1905, 33 Stat. 743, 808. 
m U. S. Const., Art. III, sec. 2, cl. 2. 
1112Muskrat v. United States, 219 U. S. 346 (1911). And see sec. 2A 

(4), supra. 
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gia,'USB that an Indian tribe is not a state in the sense that this 
word is used in the Constitution, the Supreme Court has held 
that Congress cannot refer directly to it, for adjudication, the 
claim of an Indian tribe, for that would be to invoke a jurisdic
tion which that Court cannot exercise under the Constitution, 
although the matter might be referred to the Court of Claims in 
the first instance, and brought to the Supreme Court by way of 
appeal if the necessary congressional legislation to that end was 
provided. 1M 

Nor has Congress constitutional authority to enlarge the ap
pellate jurisdiction of the Supreme Court by allowing appeals 
from judgments of the Court of Claims in cases not of a judicial 
nature, for conceding that Congress may confer. upon the Court 
of Claims extra-judicial power as it has in numerous instances, 
yet the appellate jurisdiction of the Supreme Court under the 
Constitution is strictly judicial, and any attempt on the part of 
Congress either to enlarge or to diminish that jurisdiction would 
lle unconstitutional and void, as an encroachment on the judicial 
power vested by the Constitution in that tribunal.156 

With respect to so-called moral claims, oi· claims based on a 
supposed moral obligation of the United States toward the 
Indians, whatever the circumstances under which they may 
arise, if they exist at all, it is for Congress to consider whether 
they shall be recognized, and being political in nature they would 
seem to fall outside the jurisdiction of the courts.156 It is be
lieved, however, that Congress may properly refer such claims to 
the Court of Claims for adjudication.167 Whether it may also 
allow an appeal from the decision of the Court of Claims to the 
Supreme Court is a question upon which the Supreme Court bas 
not passed. But if Congress should provide by appropriate leg· 
islation a definite standard upon which the validity of the 
claim could be determined and proper relief afforded to the 
parties to the suit as a matter of law, there would seem to be 
no objection to the allowance of the appeal, for then the judicial 
power of the United States would be called into play in any case 
or controversy arising under such legislation and submitted to 
the Court of Claims in the first instance, and the Supreme Court 
on appeal for adjudication. In other words, the claim under 
such legislation would be justiciable in nature, and therefore 
cognizable by the Court.168 

153 5 Pet. 1 (1831). 
154 Yankton Sioua: Tribe v. United States, 272 U. S. 351, 356 (1926). 
By the Act of March 3, 1883, the claims of the New York Indians 

for the value of certain lands in Kansas set apart for them under the 
'l'reaty of January 15, 1838, 7 Stat. 550, were referred to the Court 
of Claims with direction to report its proceedings to the Senate. The 
court reported the findings to the Senate on January 16, 1892, and 
thereupon, on January 28, 1893, Congress passed an act authorizing 
the Court of Claims "to hear and determine these claims and to enter 
up judgment as if it had original jurisdiction of this case without regard 
to the statute of limitations", with the right of appeal by either party 
to the Supreme Court. New York Indians v. United States, 170 U. S. 1 
(1898). See also sec. 2A(2), supra. 

155 M1tskrat v. United States, 219 U. S. 346 (1911) ; Gordon v. United • 
States, 117 U. S. 697 (1864). See United States v. Old Settlers, 148 U. S. 
-1:27, 466 (1803) ; Parn-to-Pee v. United States, 187 U. S. 371, 383 (1902) ; 
sec. 2A(2), supra. 

1w See cases cited in fn. 155. 
157 See Duwamish Indians v. United States, 79 C. Cis. 530 (1934), cert. 

den. 295 U. S. 755; Blackfeet Indians v. United States, 81 C. Cis. 101 
(1935). These cases would seem to hold, in effect, that in the 
absence of congressional legislation the Court of Claims bas no power 
to award a judgment based upon a moral claim by an Indian tribe or 
tribes against the United States. 

158 The judicial power of the United States, vested by the Con
situation in the federal courts, embraces all controversies of a justiciable 
nature, except so far as there are limitations expressed in that instru
ment on the general grant of judicial power. Kansas v. Colorado, 
206 U. S. 46 (1907). A case or controversy, in order that the judicial 
power of the United States may be exercised thereon, implies the exist-
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Ordinarily the Supreme Court will not review findings of facts 
of the Court of Claims 159 and the opinion of the Court of Claims 
will not be referred to for the purpose of eking out, controlling, 
or modifying the scope of the findings/60 The Supreme Court 
has repeatedly held that the findings of the Court of Claims in 
an action at law determine all matters of fact, like the verdict 

ence of present or possible adverse parties whose contentions are sub
mitted to the court for adjudication. Chisholm v. Georgia, 2 Dall. 419, 
431 (1792). A case arises under the Constitution or laws of the United 
States, whenever its decision depends upon the correct construction of 
either.. Oohens v. Virginia, 6 Wheat. 264, 379 (1821) ; Osborn v. Bank 
of the United States, 9 Wheat. 738 (1824). 

139 The Sisseton & Wahpeton Indians v. United States, 208 U. S. 561, 
566 (1908), citing McClure v. UnitetJ States, 116 U. S. 145 (11885); 
IJistrict of Columbia v. Barnes, 197 U. S. 146, 150 (1905). 

1oo UnitetJ States v. Shoshone Tribe, 304 U. S. 111, 115 (1938), citing 
Stone v. United States, 164 U. S. 380, 383 (1896) ; Luckenbach S. S. Oo. 
v. United States, 272 U. S. 533, 539-5'40 (1926). Of. American Pro
peller Oo. v. United States, 300 U. S. 475, 479-480 (1937). 

of a jury, and that where there is any evidence of a fact which 
they find, and no exception is taken, their finding is final.161 Nor 
will findings of mixed fact and law be reviewed by the Supreme 
Court on appeal from the Court of Claims.163 

It may be added that after the Supreme Court has received 
a judgment of the Court of Claims and affirmed it, the Court of 
Claims, like any other court whose judgment has been reviewed 
by the Supreme Court, must give effect to it and carry it into 
effect according to the mandate, without variation or other fur
ther relief.163 

161 Collier v. United States, 173 U. S. 79 (1899) ; United States v. New 
York Indians, 173 U.S. 464 (189'9); s. c. 170 U.S. 1, 170 U.S. 614; 
Stone v. United States, 164 U. S. 380 (1896) ; Desmare v. United States, 
93 U. S. 605 (1876) ; Talbert v. United States, 155 U. S. 45 (1894). 

1e2 United States v. Omaha Indians, 253 U. S. 275, 281 (1920), citing 
Ross v. n ·ay, 232 U. S. 110, 116-117 (1914). 

163 Eastern Cherokee v. United States, 225 U. S. 572, 582 (1912), 
citing, In re Santoni Fork & Tool Oo., 160 U. S. 247 (1895). 

SECTION 4. FEDERAL ADMINISTRATIVE TRIBUNALS 

While the judicial power of the Federal Government is vested 
by Article III of the Constitution in the Supreme Court, and in 
such inferior courts as the Congress may from time to time or
dain and establish with respect to cases therein enumerated, 
yet there are many matters relating to the execution of powers 
delegated to Congress by other provisions of the Constitution 
which are susceptible of judicial determination, and these Con
gress may or may not bring within the cognizance of the federal 
courts, as it may deem proper.1

M That Congress may refer such 
matters to special tribunals and clothe them with functions 
deemed essential or helpful in carrying into execution other 
powers delegated to it by other articles of the Constitution, 
would seem to be beyond question. 

With reference to the Choctaw and Chickasaw Citizenship 
Court, otherwise known as the Dawes Commission, which was 
originally created by the Act of March 3, 1893/66 the Supreme 
Court said in the case of }j]aJ parte Bakelite Oorp.:166 

• • • It was created to hear and determine contro
verted claims to membership in two Indian tribes. The 
tribes were under the guardianship of the United States, 
which in virtue of that relation was proceeding to dis
tribute the lands and funds of the tribes among their 
members. How the membership should be determined 
rested in the discretion of Congress. It could commit 
the task to officers of the department in charge of Indian 
Affairs, to a commission or to a judicial tribunal. As 
the controversies were difficult of solution and large 
properties were to be distributed, Congress chose to cre
ate a special court and to authorize it to determine the 
controversies. In Wallace v. Adams, 204 U. S. 415, this 
was held to be a valid exertion of authority belonging to 
Congress by reason of its control over the Indian tribes. 
(P. 457.) 

When a matter has been entrusted by an act of Congress to 
the exclusive cognizance of a special tribunal or administrative 
officer, and the decision of that tribunal or officer made exclu
sive, the federal courts have no jurisdiction to reexamine it 
for alleged errors of law. Thus in Hallowell v. Oommons/6'1 
in which the question involved was as to the jurisdiction of 
the federal courts under the Acts of .August 15, 1894/88 and 

164 Mttrra1/s Lessee v. Hoboken Land and Improvement Oo., 18 How. 
272 (1856). 

1o~ Sec. 16, 27 Stat. 612. 645, as amended by Act of June 10, 1896, 
29 Stat. 321, 339, 340. And see Chapter 5, sec. 6. 

166 279 u. s. 438 (1929). 
187 239 u. s. 506 (1916). 
1es 28 Stat. 286. 

February 6, 1901/80 to review a decision of the Secretary of the 
Interior determining the heirs of a deceased allottee under the 
Act of June 25, 1910,170 the Supreme Court, in affirming the 
decree of the court below dismissing the bill for want of 
jurisdiction, said : 

It is unnecessary to consider whether there was juris
diction when the suit was begun. By the act of June 25, 
1910, c. 431, 36 Stat. 855, it was provided that in a case 
like this of the death of the allottee intestate during the 
trust period the Secretary of the Interior should ascertain 
the legal heirs of the decedent and his decision should be 
final and conclusive ; with considerable discretion as to 
details. This act restored to the Secretary the power 
that had been taken from him by acts of 1894 and Febru
ary 6, 1901, c. 217, 31 Stat. 760. McKay v. Kalyton, 204 
U. S. 458, 468 [1907]. It made his jurisdiction exclusive 
In terms, it made no exception for pending litigation, 
but purported to be universal and so to take away the 
jurisdiction that for a time bad been conferred upon 
the courts of the United States.171 

The judgment of a special tribunal empowered to pass upon 
judicial questions cannot be attacked for fraud or mistake 
unless the fraud alleged and proved is such as to prevent a 
full bearing. Thus in United States v. Atkins 172 the Supreme 
Court held that the Dawes Commission in enrolling a name as 
that of a Creek Indian alive on April 1, 1899, when duly ap
proved by the Secretary of the Interior as provided by the 
Act of June 10, 1896/78 amounted to a judgment in an adversary 
proceeding, establishing the existence of the individual and his 
right to membership; that such judgment was not subject to 
attack and could not be annulled for fraud unless the fraud 
alleged and proved was such as to have prevented a full hearing 
within the doctrine approved in former decisions of the Court.m 

189 31 Stat. 760. 
110 36 Stat. 855, 25 U. S. C. 372, 373. 
171 See to the same etl'ect Lane v. United States e:r;. reZ. Mickadiet and 

Tiebault, 241 U. S. 201 (1916) ; First Moon v. White TaiZ, 270 U. S. 243 
(1926) ; United States v. Bowling, 256 U. S. 484 (1921). 

The power to determine heirs given to the Secretary of the Interior 
by the Act of 1910 terminates when the trust patent is terminated and 
a patent in fee issued. Larkin v. Paugh, 276 U. S. 431 (1928). See 
also Brown v. Hitchcock, 173 U. S. 473 (1899) ; Lane v. United Statelt e:D 
rel. Miclcadiet and Tiebault, 241 U. S. 201, 207 et seq. (1916). Also see 
Chapter 5, sec. llC. 

172260 U. S. 220 (1922). See also Chapter 5, sec. 13. 
178 29 Stat. 321, 339, amending Act of March 3, 1893, 27 Stat. 612, 645. 
m See United States v. Throckmorton, 98 U. S. 61 (1878); Vance v. 

Burbanlcl, 101 U. S. 514 (1879); Hilton v. Gu11ot, 159 U. S. 113 (1895). 
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Congress has enacted a considerable number of general stat- authorities power ~o determine controversies arising out of 
utes 175 and a much larger number of special statutes relating Indian relations. 
to particular cases or areas/70 which confer upon administrative 

175 On control of traders, see Act of May 6, 1822, 3 Stat. 682; Act 
of February 13, 1862, 12 Stat. 338. 

On settlement of claims for property loss see Act of March 30, 1802, 
2 Stat. 139; Act of June 30, 1834, 4 Stat. 729. 

On control over agricultural entries on surplus coal lands in Indian 
reservations, see Act of February 27, 1917, 39 Stat. 944. 

On duties and powers of "inspectors," see Act of February 14, 1873, 
17 Stat. 437, 463. 

On jurisdiction over inheritance cases, see Chapter 5, sec. llC ; 
Chapter 10, sec. 10; Chapter 11, sec. 6. 

176 Relief of persons sustaining damages from Sioux Indian depreda
tions : Act of February 16, 1863, 12 Stat. 652; Act of March 3, 1863, 
12 Stat. 803. 

Assessment of damages for railroad right . of way : Act of August 2, 
1882, 22 Stat. 181'·; Act of July 4, 1884, 23 Stat. 73, construed in 
Cherokee Nati on v. Kansas Railway Oo., 135 U. S. 641 (1890) ; Act 
of July 1, 1886, 24 Stat. 117; Act of July 6, 1886, 24 Stat. 124; Act of 
February 24, 1887, 24 Stat. 419; Act of March 2, 1887, 24 Stat. 446; 
Act of February 18, 1888, 25 Stat. 35 ; Act of May 14, 1888, 25 Stat. 
140; Act of May 30, 1888, 25 Stat. 162 ; Act of June 26, 1888, 25 Stat. 
205; Act of .January 16, 1889, 25 Stat. 647; Act of February 26, 1889, 
25 Stat. 745; Act of May 8, 1890, 26 Stat. 102; Act of September 26, 
1890, 26 Stat. 485; Act of October 1, 1890, 26 Stat. 632; Act of February 
24, 1891, 26 Stat. 783; Act of March 3, 1891, 26 Stat. 844; Act of July 6, 
1892, 27 Stat. 83 ; Act of July 30, 1892, 27 Stat. 336; Act of February 20, 
1803, 27 Stat. 465; Act of December 21, 1893, 28 Stat. 22; Act of August 
4, 1894, 28 Stat. 229 ; Act of March 2, 1896, 29 Stat. 40 ; Act of March 18, 
1806, 29 Stat. 69; Act of March 30, 1896, 29 Stat. 80 ; Act of April 6, 
1896, 29 Stat. 87; Act of January 29, 1897, 29 Stat. 502; Act of February 
14, 18'98, 30 Stat. 241; Act of March 30, 1898, 30 Stat. 347; Act of Feb
ruary 28, 1899, 30 Stat. 906; Act of March 2, 1899, 30 Stat. 990. In 
nearly all the foregoing cases assessment of damages is to be made by 
assessors appointed for the purpose. In the last statute cited the 
Secretary of the Interior is given power to assess damages to the tribe. 

A wards for the relief of certain Indians : Act of March 3, 1873, 17 
Stat. 623. 

Determination of attorneys' fees and expenses in connection with 
prosecution of suits brought in the Court of Claims in behalf of Creek 
Nation: Act of May 29, 1928, 45 Stat. 944. 

Individual claims of Indians based on depredations by citizens of the 
United States on Cherokee Indian lands: Act of July 13, 1832, 4 
Stat. 576. 

Appointment of guardians and trustees for Indian minors entitled 
to pensions and bount ies: Joint Resolution of July 14, 1870, 16 Stat. 390. 

Citizenship in Five Civilized Tribes: Act of June 10, 1896, 29 Stat. 321. 
Appraisement and sale of Winnebago Indian lands : Act of February 

21, 1863, 12 Stat. 658. 
Settlement of disputes concerning allotments, Kansas or Kaw tribe 

of Indians: Act of July 1, 1902, 32 Stat. 636, 638, 640. 

Determination of fairness of assessment of lands of Indians subject 
to drainage taxations: Act of March 27, 1~14, 38 Stat. 310 (Five 
Civilized Tribes). 

Determination of membership of the Eastern Band of Cherokee 
Indians of North Carolina: Act of June 4, 1924, 43 Stat. 376. 

Determination of contests relating to selection of allotments by mem
ber~'! of the Eastern Band of Cherokee Indians of North Carolina : Act 
of June 4, 1924, 43 Stat. 376, 378. 

Determination of contests over ownership of so-called private lands 
claims against tribal lands of the Eastern Band of Cherokee Indians 
of North Carolina: Act of June 4, 1924, 43 Stat. 376, 379. 

· Cancellation of allotments of land to members of the Eastern Band 
of Cherokee Indians of North Carolina: Act of June 4, 1924, 43 Stat. 
376, 379. 

Determination of heirs of deceased members of the Eastern Band 
of Cherokee Indians of North Carolina: Act of June 4, 1924, 43 Stat. 
376, 380. 

Determination of competency of members of the Eastern Band of 
Cherokees of North Carolina for the purpose of making leases of their 
allotted lands : Act of June 4, 1924, 43 Stat. 376, 380. 

Settlement of all questions relating to enrollment and other matters 
involving dispositions of land and moneys of the Eastern Band of 
Cherokees of North Carolina: Act of June 4, 1924, 43 Stat. 376, 381. 

Determination of lands granted or confirmed to Pueblo Indians of 
New Mexico, title to which bad not been extinguished excluding claims 
of non-Indians occupying those lands by adverse possession: Act of 
June 7, 1924, 43 Stat. 636. 

Townsites: Act of May 29, 1908, 35 Stat. 444, 446 (Choctaw and 
Chickasaw). 

Distribution of funds : Acts of May 29, 1908, 35 Stat. 444, 446, 447 
(Cherokee). 

Sale of unallotted lands for school purposes : Act of May 29, 1908, 
35 Stat. 444, 447 (Five CiviliBed Tribes). 

Appraisal and sale of tribal lands : Act of May 29, 1908, 35 Stat. 
444, 447, 448 (Oklahoma). 

Cancellation of patents upon determinations of nonexistence of 
allottee: Act of May 29, 1908, 35 Stat. 444, 451 (Yankton Sioux 
allottee). 

Determination of land allotment to heirs of deceased Sioux Indians : 
Act of May 29, 1908, 35 Stat. 444, 451, 452. 

Return of forfeited money in cases of error under previous acts : Act 
of May 29,.1908, 35 Stat. 444, 458 (Kiowa-Comanche and Apache). 

Private claims against Chickasaw tribe of Indians: Act of August 15, 
1894, 28 Stat. 286, 312. 

Determination of wastefulness and squandering of income by Osage 
Indians: Act of February 27, 1925, 43 Stat. -1008, 1009. 

Sale of lands and disposal of funds by Osage Indians : Act of Febru
ary 27, 1925, 43 Stat. 1008, 1009-1010. 

Cancellation of certificates of competency of Osage Indians: Act of 
February 27, 1925, 43 Stat. 1008, 1010. 

SECTION 5. STATE COURTS 

In matters not affecting either the Federal Gover~ment or the 
tribal relations, an Indian bas the same status to sue and be 
sued in state courts as any other citizen.177 

It may be stated however, as a general proposition, that the 
state courts have no jurisdiction in civil matters affecting the 
restricted property or tribal relations of the Indians, unless 

177 See Felia1 v. Patrick, 145 U. S. 317, 332 (1892). Ke-tuo-e-Mun
guah v. M cClure, 122 Ind. 541 , 23 N. E. 1080 (1890) (suit against 
Indian on promissory note) ; Stacy v. La Belle, 99 Wis. 520, 75 N. W. 
60 (1898) (suit against Indian on contract) ; Missouri Pac. Ry. Oo. v. 
Cullers, 81 Tex. 382, 17 S. W. 19 (1891) (cause of action against railroad 
assigned by Indian) commented on in note, 13 L. R. A. 542; and see 
cases therein cited. With respect to the jurisdiction of state courts 
over Indians, a leading student of the subject declares : "• • 
Indians are not extraterritorial but only subject to a special rule of 
substantive law." (P. 93.) '.rhe same writer comments: 

In civil matters the lacunae of federal · legislation are so 
enormous that the general law, though theoretically inapplicable, 
practically fills the gaps, subject to proof of a positive Indian . 
custom that vari es the law. Thus federal legislation and, in 
default thereof, Indian custom rule ; but state Jaw practically 
covers much of the ground. (W. G. Rice, The Position of the 
American Indian in the Law of the United States (1934) 16 J. 
Comp. Leg. 78, 92.) 

And see sec. 2A(5), supra: Cbavter 8. sec. 6. 

otherwise provided by Congress,178 so long at least as the United 
States retains governmental control over them. This is particu
larly so with respect to allotted lands and the transfer of any 

178 Some special statutes containing provisions conferring jurisdiction 
on state courts arranged by subject matter are: 

Partitions of lands of Five Civilized Tribes: Act of June 14, 
1918, 40 Stat. 606. 

Determination of heirs of Five Civilized Tribes : A.ct of June 14. 
1918, 40 Stat. 606. 

Approval of conveyances of inherited lands by full-blood Indians 
of the Five Civilized Tribes : Act of April 10, 1926, 44 Stat. 239. 

Process for making United States party defendant in certain 
suits pending in the state courts of Oklahoma, and for their 
removal to the federal courts : Act of April 10, 1926, 44 Stat. 
239, 240. 

Subjecting person and property of minor allottees of Five 
Civilized Tribes to state courts in probate matters: Act of May 
27, 1908, 35 Stat. 312. 

Appointment of representative of Secretary of the Interior in 
probate matters: Act of May 27, 1908, 35 Stat. 312, 314. 

United States right to institute suit in federal courts not 
affected by jurisdiction of state court in probate matters : Act 
of May 27, 1908, 35 Stat. 312, 314-315. 

Com.pare the following special statutes conferring concurrent juris
diction on state and federal courts : 

Act of February 27, 1925, 43 Stat. 1008, 1010 (Suits against 
guardians of Osage Indians). 

Act of February 19. 1875, 18 Stat. 330 (Recovery of rents and 
possession of lands-Seneca Nation). 
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right, title, or interest thereto whether by way of purchase or 
descent, including wills, partition, condemnation, or judicial 
decree?71

> As stated by the Supreme Court in McKay v. 
J[alyton: 180 

The Riclcert case [188 U. S. 432, 435 (1903)] settled that, 
as the necessary result of the legislation of Congress, the 
United States retained such control over allotments as 
was essential to cause the allotted land to enure during the 
period in which the laud was to be held in trust "for the 
sole use and benefit of the allottees." As observed in the 
Sm~th case, 194 U. S. 408 [Hy-yu-tse-mil-lcin v. Smith, 194 
U. S. 401, 408 (1904) ], prior to the passage of the act of 
1894 [Act of August 15, 1894, 28 Stat. 286, amended by the 
Act of February 6, 1901, 31 Stat. ·760], "the sole authority 
for settling disputes concerning allotments resided in the 
Secretary of the Interior." This being settled, it follow::, 
that prior , to the act of Congress of 1894 contro>ersies 
necessarily involving a determination of the title and inci
dentally of the right to the possession of Indian allotments 
while the same were held in trnst by the United States 
were not primarily cognizable by any court, either state 
or Federal. ( P. 468.) 

As to the question of jurisdiction to determine heirs and effec
tuate a distribution or partition of allotted lands, a distinction 
must be noted as between lands held under a trust patent and 
lnnds held under a patent in fee. As to the latter it is sufficient 
to notice that after a fee patent has been issued all question 
relating to the transfer of title to the allotted lands must be 
determined by the laws of the state where the land is located.1.81 

The reason for this is simply that the allottee holds the land in 
his individual capacity, and as to that land he has become 
emancipated, and since the land is located within the limits of the 
state, the tribal laws, as opposed to the state laws, cannot reach 
that land.182 

As to lands held by the allottee under a trust patent, it will be 
observed that the provisions of section 5 of the General Allotment 
Act are silent as to the question of jurisdiction to determine 
heirs or to effectuate a partition of lands. Since Congress has 
conferred upon the Secretary of the Interior final authority to 
determine heirs and to effectuate partition of such lands 183 it is 

179 "Although the federal right was first claimed in the state court in 
the petition for rehearing, if the question was raised, was necessarily 
involved, and was considered and decided adversely by the state court, 
this court has jurisdiction under Rev. Stat., § 709. 

"The United States has retained such control over the allotments to 
Indians that, except as provided by acts of Congress, controversies 
involving the determination of title to, and right to possession of, Indian 
allotments while the same are held in trust by the United States are 
not primarily cognizable by any court, state or Federal. 

"The act of August 15, 1894, 28 Stat. 286, delegating to Federal courts 
the power to determine questions involving the rights of Indians to 
allotments did not confer upon state courts authority to pass upon any 

. questions over which they did not have jurisdiction prior to the passage 
of such act, either as to title to the allotment, or the mere possession 
thereof which is of necessity dependent upon the title." (McKay v. 
Kalyton, 204 U. S. 458 (1907) .) 

180 204 u. s. 458 (1907). 
181 See DickSon v. Luck Land Co., 242 U.S. 371 (1917); UnUed States v. 

Waller, 243 U. S. 452 (1917). As to wills see La Motte v. United States, 
254 u. s. 570 (1921). 

182 The judicial determination of controversies concerning lands allotted 
to Indians in severalty and held by the United States in trust for the 
'!lllottee bas been commonly committed exclusively to federal courts, and 
not to the state courts. Minnesota v. United States, 305 U. S. 382 (1939) ; 
McKay v. Kalyton, 204 U. S. 458 (1907), yet after the issuance of a fee 
patent in the name of a deceased allottee under the General Allotment 
Act of February 8, 1887, 24 Stat. 388, as amended by the Act of March 
8, 1906, 34 Stat. 182, all questions pertaining to the title to the allotted 
land are subject to examination and determination by the courts-
appropriately those in the state where the land is situated. And see 
United States v. Waller, 243 U. S. 452, 460 (1917), wherein the doctrine 
of partial emancipation is clearly recognized. See also and compare 
Larlvin v. Paugh, 276 U. S. 431 (1928). 

183 Act of June 25, 1910, 36 Stat. 855. See Chapter 5, sec. 11 and 
Chapter 11, sec. 6. 

clear that no court, state or federal, has jurisdiction to deter
mine heirs with respect to allotted Indian lands while the title 
thereto remains in the United States.184 Nor has any court, 
whether state or federal, any jurisdiction to partition or dis
tribute such lands.185 And the same is true as to lands allotted 
to Indians under fee simple patents subject to restrictions upon 
alienation without the approval of the Secretary of the Interior 
or some other federal agency selected by Congress for the 
purpose.186 

184 McKay v. Kalyton, 204 U. S. 458 (1907) ; Little Bill v. Swanson, 64 
Wash. 650, 117 Pac. 481 (1911) ; Gray v. McKnight, 75 Okla. 268, 183 
Pac. 489 (1919). 

The federal courts first assumed jurisdiction in matters involving 
inheritance of Jndian lands after the passage of the .Act of August 15, 
1894, 28 Stat. 286, as amended by the Act of February 6, 1901, 31 Stat. 
760, 25 U. S. C. 345, pi·oviding that one who claimed to have been 
unlawfully denied or excluded !rom any allotment to which he claimed 
lawfully to be entitled under any treaty or act of Congress, might com
mence and prosecute or defend any action, suit, or proceeding in relation 
to his right thereto in the proper circuit court (district court) of the 
United States, and that the judgment or decree of any such court in 
favor of any claimant should have the same effect, when properly certi
fied to the Secretary of the Interior, as i,f such allotment had been 
allowed and approved by him. This act, however, did not apply to the 
Five Civilized 'l'ribes, nor to any lands within the Quapaw Indian Agency. 
But clearly the purpose of this act was not to confer jurisdiction upon 
the federal courts in matters of inheritance or descent as such; its pur
pose had reference merely to the right of an Indian to sue in those 
courts for an original allotment. McKay v. Kalyton, 204 U. S. 458 
(1907); and ct. Sloan v. United States, 193 U. S. 614 (1904). As to the 
determination of heirs the Act of 1901, with its 1901 amendments, if 
applicable at all, was repealed by the Act of June 25, 1910, 36 Stat. 853, 
conferring jurisdiction in such matters upon the Secretary of the Interior, 
Bond v. united States, 181 Fed. 613 (C. C. Ore. 1910) ; Pel-Ata-Yakot v. 
United States, 188 Fed. 387 (C. C. Idaho N. D. 1911) ; Parr v. Oolfaa;, 
197 Fed. 302 (C. C. A. 9, 1912). The Act of 1910 did not re'peal, how
ever, tile Act of 1894, nor the amendatory act of 1901 with respect to the 
right of Indians to sue in the federal courts for an allotment. United 
States v. Payne, 264 U. S. 446 (1924) ; First Moon v. White Tail, 270 
U. S. 243 (1926). Nor did the Act of 1910 make new law respecting the 
jurisdiction of the Secretary to determine heirs, since it was merely 
declaratory of the previously existing law. See Hallowell v. Common.~, 
239 U. S. 506 (1916). And neither the Act of 1894, nor the Act of 1901 
affected the authority of the Secretary of the Interior, but only gave to 
the federal courts concurrent jurisdiction in such matters. Daugherty 
v. McFarland, 40 S. D. 1, 166 N. W. 143 (1918). The method and pro
cedure adopted by the Secretary of the Interior in exercising his author· 
ity under the Act of 1910 is thus stated in his decision in the Grace 
Goa; case, 42 L. D. 493, 495-6 (1913) : 

The Secretary of the Interior is, us it were, counsel for both 
plaintiff and defendant as well as judge upon the bench. He 
does not wait for a case to be brought before him, but on the 
contrary, institutes the necessary proceedings through his rep
resentatives in the field, collects the necessary evidence which 
may be in the form of decrees of the State courts, e(J) parte or 
interrogatory affidavits, etc., and renders his decision on legal 
and equitable grounds. The act of [of June 25, 1910] defining the 
scope of his duties specifically provides that his decisions shall 
be under usuch rules and regulations as he may prescribe." It 
is evident, therefore, that the Secretary is not "bound" by the 
rlecisious or decrees of any cou1·t in inheritance matters affecting 
Indian trust lands, and that it rests entirely in his <Uscretion, 
from the evidence submitted, as to the determination of Indian 
heirs. 

185 Daugherty v. McFarland, 40 S. D. 1, 166 N. W. 143 (1918) ; United 
States v. Bellm, 182 Fed. 161 (C. C. El. D. Okla. 1910). And see 
McKay v. Kaluton, 204 U. S. 458 (1907). In the Bellm case, supra, 
it was held that the proviso in the General Allotment Act adopting the 
laws of descent of the state was merely for the purpose ot providing 
a rule by which the heirs should be determined, and the partition 
statutes were adopted only so far us they provided for a division of 
the land in case the heirs could not agree to hold it in common, and 
there was no intention of abrogating the trust in any case, and the 
clause "except as herein otherwise provided" excluded the application 
of a provision of a state partition statute authorizing a sale of the 
land where it could not be advantageously divided ; and such a sale of 
land in the Indian Territory, although under an order of court based 
on the Kansas statute, was null and void. 

186 Partition of Indian lands constitute an "alienation" within the 
meaning of federal laws imposing restrictions thereon. Coleman v. 
Battiest, 65 Okla. 71, 162 Pac. 786 (1917) ; Lewis v. Gillard, 70 Okla. 
231, 173 Pac. 1!136 (1918). In Eysenbach v. Naharkey, 114 Okla. 217, 
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A suit for the possession of allotted Indian lands instituted 
under state laws is not within the jurisdiction of the state courts 
regardless of the merits of the controversy so long as the title 
to those lands is in the United States.187 That state courts have 
no jurisdiction to entertain a suit for the condemnation of 
allotted Indian lands held by the United States in trust for the 
allottee unless such jurisdiction is specifically conferred by an 
act of Congress has been settled by the Supreme Court in Minne
sota v. United States, decided in 1939/88 and the same rule applies 
in cases involving tribal lands.180 With respect to lands allotted 
in severalty to Indians while the title remains in the United 
States it is to be observed that under the second paragraph of 
section 3 of the Act of March 3, 1901/00 such lands may be con
demned for any public purpose under the laws of the state or 
territory where they are located "in the same manner as land 
owned in fee may be condemned," and the money awarded as 
damages is to be paid to the allottee. But this provision does not 
authorize a suit in the courts of a state to condemn such land; 
it merely authorizes condemnation for "any public purpose under 
the laws of the State or Territory where located." 191 

The fact that such a suit may have been removed to a federal 
court on petition of the United States and that a stipulation may 
have been entered into by its attorney in relation thereto is 
without legal significance, for where jurisdiction has not been 
conferred by Congress no officer of the United States has power 
to give to any court jurisdiction of a suit against the United 
States.102 

As Congress has not given its consent to the institution of a 
condemnation suit of this sort in the state courts, the federal 
courts are therefore without jurisdiction upon its removal for 
the jurisdiction of the federal court upon such removal is, in a 
limited sense, a derivative jurisdiction and where the state court 
lacks jurisdiction of the subject matter or of the parties, the 
federal court acquires none, although in a like suit or~ginally 
brought iu a federal court it would have had jurisdiction.193 

246 Pac. 603 (1926), modifying opinion 110 Okla. 207, 236 Pac. 619 
(1925), a decree in partition, rendered by the United States Court fol· 
the Western District of the Indian Territory, of inherited land between 
full-blood citizens or the Creek Nation was held to be void for want 
of jurisdiction of the subject matter since section 22 of the act of 
Congress of April 26, 1906, 34 Stat. 137, restricted the inherited land 
of full-blood citizens of Creek tribe against alienation and the decree 
in attempting to partition the land was, in effect "an alienation" of 
certain portions of the land away from certain heirs and vesting the 
title in other heirs. 

1s1 See McKay v. Kalyton, 204 U. S. 458 (1907). In that case the 
Supreme Court said : 

The suggestion made in argument that the controversy here 
presentPd involved the mere possession and not the title to the 
allotted land is without merit, since the right of possession 
asserted of necessity is dependent upon the existence of an 
equitable title in the claimant under the legislation of Congress 
to the ownership of the allotted lands. Indeed, that such was 
the case plainly appears from the excerpt which we have made 
from the concluding portion of the opinion of the Supreme 
Conrt of Oregon. 

BecausP from the considerations previously stated we are 
constrained from the conclusion that the court below was with
out jurisdiction to entertain the controversy, we must not be 
considered as intimating an opinion that we deem that the prin
ciples applied by the court in disposing of the merit of the 
case were erroneous. (P. 469.) 

188 305 u. s. 382. 
189 See United States v. Colvard, 89 F. 2d 312 (C. C. A. 4, 1937). 
100 31 Stat. 1058, 1083-1084. 
191 Minnesota v. United States, 305 U. S. 382, 389 (1939). 
102 Minnesota v. United States, 305 U. S. 382, 389 (1939), citing 

"Case v. Terrell, 11 Wall, 199, 202; Car·r v. ' United States, 98 U. S. 
433, 435-439; Finn v. United States, 123 U. S. 227, 232-233; Stanley 
v. Schtwalby, 162 U. S. 255, 270; United States v. Garbutt Oil Co., 
302 U. S. 528, 533-535." (P. 389.) 

193 Minnesota v. United States, 305 U. S. 382, 389 (1939), citing: 
"Lambe1·t Run Coal Co. v. Baltimore ~ Ohio R. Co., 258 U. S. 377, 
383; General Investment Oo. v. Lake Shore ci M. S. Ry. Co., 260 U. S. 
261, 288." (P. 389.) 

The controlling principle which prevents a court, whether state 
or federal, from exercising any power or jurisdiction to adjudi· 
cate any matter involving the transfer of any right, title, or 
interest in or to restricted allotted Indian lands is that the 
United States in the exercise of its plenary and exclusive power 
over the Indians and their property may adopt such measures as 
it may deem necessary and proper for their welfare and protec
tion 194 and the state courts without legislative authority have no 
power or jurisdiction to interfere with or circumvent those 
measures.195 Consequently the mere fact that the lands involved 
in a suit brought in a state court may have been allotted to an 
Indian is not sufficient to oust the state court jurisdiction. It 
must also appear that such lands are either held by the United 
States in trust for the allottee or his heirs, or that they are sub
ject to restrictions against alienation under some act of Congress 
or treaty of the United States with the Indians. It is to be 
observed, also in this connection, that the mechanics of a suit 
in court require that the facts showing the existence or non
existence of jurisdiction shall appear. Thus if the bill makes 
out a case within the jqrisdiction of the court that jurisdiction 
is not ousted or defeated merely because the defendant may 
allege in its answer that the land or other property is restricted, 
for that only puts in issue the determination of a fact upon which 
the court necessarily must pass in order to determine whether 
it can proceed; and if the court's decision on that issue is in 
favor of the defendant the suit, of course, must be dismissed for 
want of jurisdiction; otherwise the court may proceed to judg
ment, and that judgment, unless appealed from and r~versed 
by the appellate court, will be binding on the parties, whether 
the decision is right or wrong.196 

The United States, however, would not be concluded by such 
judgment if it were not a party to the suit or did not give its 
consent thereto.191 

194 See United States v. Rickert, 188 U. S. 432 (1903) ; Heckman v. 
United States, 224 U. S. 413 (1912). 

195 Tidal Oil Co. v. Flanagan, 87 Okla. 231, 209 Pac. 729 (1922), writ 
of error dismissed, 263 U. S. 444 (1924) ; Cotton v. McClendon, 128 Okla. 
48, 261 Pac. 150 (1927) ; Bilby v. Malone, 130 Okla. 217, 266 Pac. 760 
(1,928); Brink v. Canfield, 78 Okla. 189, 187 Pac. 223 (1919), cert. den. 
253 U. S. 493 (1920) ; Miller v. Tidal Oil Co., 106 Okla. 212, 233 Pac. 
696 (1925) ; Southwestern Surety Ins. Co. v. Farriss, 118 Okla. 188, 
247 Pac. 392 (1926). 

100 Jurisdiction, after all, is a matter of power and covers right and 
wrong decisions. Fauntleroy v. Lum, 210 U. S. 230, 234-235 (1908) ; 
Burnet v. Desmornes Y. Alvarez, 226 U. S. 145, 147 (1912). Even 
in cases where the jurisdiction of the court depends upon the subject 
matter it has repeatedly been held by the Supreme Court that if the 
allegations of the bill or declaration make a claim that if well founded 
is within the jurisdiction of tbe court, it is within that jurisdiction 
whether well founded or not. Hart v. Keith VaudeVIille Emchange, 262 
u. s. 271, 273 (1923) ; Louisville ~ Nashville R. R. Co. v. Rice, 247 
U. S. 201, 203 (1918) ; Geneva Furniture Manufacturing Co. v. S. 
Karpen & Bros., 238 U. S. 254, 258 (1915) ; The Fa~ir v. Kohler Die ~ 
Specialty Co., 228 U. S. 22, 25 ( 1913). In Geneva Furniture M anujactur· 
ing Co. v. S. KMPerll & Bt·os., supra, the Supreme Court said that juris· 
diction is 

• • • the power to consider and decide one way or the other 
as the law may require, and is not to be declined merely because 
it is not foreseen with certainty that the outcome will help the 
plaintiff. (P. 259.) 

And in Hart v. Keith Vaudeville Emchange, supra, the Supreme Court 
said: 

The jurisdiction of the District Court is the or.ly matter to be 
considered on this appeal. That is determined by tbe allegation~ 
of the bill and usually if the bill or declaration makes a claim 
that if weh founded is within the jurisdiction of the Court it i~ 
within that jurisdiction whether well founded or not. (P. 273.) 

101 Bowling v. United States, 233 U. S. 528 (1914) ; Privett v. United 
States, 256 U. S. 201 (1921) ; Sunderland v. United States, 266 U. S. 226 
(1924). See and cJ. United States v. Logan, 105 Fed. 240 (C. C. Ore. 
1900) ; United States v. Candelaria, 271 U. S. 432 (1926) ; U1'1tited 
States v. Mashunkashey, 72 F. 2d 847 (C. C. A. 10, 1934), rehear'g. den. 
73 F. 2d 487 (C. C. A. 10, l934) 1 cert. den. 294 U. S. !24 (1935~. 
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Of course, if it appears from the record that the court had no Where Indian territory within the physical boundaries of a 
jurisdiction, the judgment must be regarded as absolutely void/98 state has been excluded from the state by treaty and statute, the 
and may be attacked either directly or collaterally.190 state courts have no jurisdiction even over non-Indians thereon.200 

10s Elliott v. Piersol, 1 Pet. 328 (1828) ; Williamson v. Berry, 49 U. S. 
495 (1850) ; In re Sawyer, 124 U. S. 200 (1888); Roth v. Union Nat. 
Bank, 58 Okla. 604, 160 Pac. 505 (1916); Morgan v. Karcher, 81 Okla. 
210, 197 Pac. 433 (1921); Winona Oil Oo. v. Barnes, 83 Okla. 248, 200 
Pac. 981 (1921); OcwliZe v. Nat. Oil di Development Oo., 83 Okla. 217, 201 
Pac. 377 (1921). 

l9tl United States v. Bellm, 182 Fed. 161 (C. C. E. D. Okla., 1910) ; 
Lewis v. Gillard, 70 Okla. 2311, 173 Pac. 1136 (1918); Winona Oil Oo. v. 

Barnes, 83 Okla. 248, 200 Pac. 981 (1921) ; Eysenbach v. Naharkey, 114 
Okla. 127, 246 Pac. 603 (1926). 

A court having jurisdiction over the subject m:atter and the parties, 
is competent to decide questions arising as to its own jurisdiction, and 
its decisions on such questions are not open to collateral attack. Ew 
parte Harding, 219 U. S. 363, 367, 369 (1911), citing Dowell v. Applegate, 
152 U. S. 327, 337 (1894), and Hine v. Morse, 218 U. S. '493 (1910). 

2oo Harkness v. Hyde, 98 U. S. 476 (1878), qualified in Langford ¥. 

Monteith, 102 U. S. 145 (1880). 

SECTION 6. TRIBAL COURTS 

That an Indian tribe has power to confer upon its own courts 
jurisdiction over controversies involving Indians is a proposition 
supported by authorities which have been already analyzed.201 

That "full faith and credit" are due to decisions rendered by 
tribal courts in cases properly within their jurisdiction, is a 
second basic principle in the field of civil jurisdiction which is 
supported by authorities elsewhere analyzed.202 There remains 
the question how far the power to confer upon tribal courts such 
jurisdiction has been actually exercised. 

This is a matter on which there are few federal statutes, the 
question having been left primarily to the action of the tribes 
themselves. One of the few federal statutes which refer to 
tribal jurisdiction over civil cases is section 229 of title 25 of 
the United States Code.203 This statute provides that where 
injuries· to property are committed by an Indian, application for 
redress shall be made by the appropriate federal authorities "to 
the nation or tribe to which such Indian shall belong, for satis
faction." It has been noted by the Solicitor for the Interior 
Department 2IK that this provision assumes that the Indian tribe 
has the means of compelling return of stolen property or other 
forms of satisfaction where its members have violated the rights 
of non-Indians. 

Apart from this general statute, special provision has been 
made by federal law with respect to the tribal courts in the 
Indian Territory. The jurisdiction of these courts, both in civil 
and in criminal rna tters, over Indians belonging to the same 
tribe, was specifically recognized by the Act of May 2, 1890,205 

which provided for a temporary government for the Territory of 
Oklahoma and enlarged the jurisdiction of the United States 
court in the Indian Territory. 

Under sections 30 and 31 of this act, the exclusive jurisdiction 
preserved to the judicial tribunals of the Indian nations in all 
civil and criminal cases is limited to those cases in which "mem
bers of said Nations" are the sole parties, which creates an 
ambiguity as to the meaning of the words "only parties" or 
"sole parties." This ambiguity, however, was dispelled by the 
Supreme Court in the case of Alberty v. United States.206 In 
this connection the court said : 

The real question as respects the jurisdiction in this 
case is as to the meaning of the words "sole'' or only 

!101 See Chapter 7, sec. 9. 
202 See Chapter 7, sec. 9; Chapter 14, sec. 3. 
:1103 R. S. § 2156, derived from Act of June 30, 1834, sec. 17, 4 Stat. 729, 

731, amended Act of February 28, 1859, sec. 8, 11 Stat. 388, 401. 
to' 55 I. D. 14, 63 (1934). 
• 26 Stat. 81. The relevant provisions, sees. 30 and 31, are quoted 

In Chapter 18, sec. 4. 
IIMI16Z u. s. 499 (1896). 

"parties." These words are obviously susceptible of two 
interpretations. They may mean a class of actions as to 
which there is but one party; but as these actions, if they 
exist at all, are very rare, it can hardly be supposed that 
Congress intended to legislate with respect to them to the 
exclusion of the much more numerous actions to which 
there are two parties. They may mean actions to which 
members of the Nations are the sole or only parties, to 
the exclusion of white men, or persons other than mem
bers of the Nation; and as respects civil cases at least, 
this seems the more probable construction. (P. 503.) 

Under section 6 of the Act of March 1, 1889,207 creating the 
United States court in the Indian Territory, that court had 
jurisdiction of a suit brought by a citizen of the United States 
who had become a member and citizen of the Chickasaw Nation 
against another citizen of that nation.208 

The termination of the authority of the tribal courts of the 
Five Civilized Tribes is elsewhere discussed.209 

A typical provision of a contemporary Indian code relating to 
civil jurisdiction is the following provision from the tribal 
code of the Rosebud tribe :210 

The Superior Courts of the Rosebud Sioux Tribe shall 
have jurisdiction of all suits wherein the defendant is a 
member of the tribe or tribes within their jurisdiction, 
and of all other suits between members and non-members 
which are brought before the Courts by stipulation of 
both parties. * * * 

In general, tribes which have not adopted ordinances of their 
own on the subject and which have Courts of Indian Offenses, 
are governed by the following regulation of the Department of 
the Interior: 211 

The Courts of Indian Offenses shall have jurisdiction 
of all suits wherein the defendant is a member of the tribe 
or tribes within their Jurisdiction, and of all other suits 
between members and nonmembers which are brought 
before the Courts by stipulation of both parties. * * * 

Judgments in civil cases rendered by Courts of Indian Offenses 
may be satisfied out of restricted Indian moneys at the order 
of the Secretary of the Interior, and such judgments are con
sidered lawful debts in probate proceedings held by the Interior 
Department or by Courts of Indian Offenses.212 

20125 Stat. 783, 784. 
208 Roff v. Burney, 168 U. S. 218 (1897). 
2011 See Chapter 23, sec. 6. 
210 Ordinance No. 4, adopted April 8, 1937, approved by superintendent 

April 13, 1937, approved by Secretary of the Interior, July 7, 1937, 
Rosebud Tribal Court and Code of 01Ienses, Chapter 2, sec. 1. 

ru 25 C. F. R. 161.22. 
2l2 25 C. F. R. 161.~(l, 
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The peculiarities of federal Indian law with respect to the present legal status of these Pueblos to allude to certain basic 
Pueblos of New Mexico arise primarily from the peculiar status principles developed prior to the acquisition of New Mexico by 
which was accorded to the Pueblos under Spanish and Mexican the United States. 
law. It is necessary, therefore, in order to understand tb.e 

SECTION 1. STATUS OF PUEBLOS UNDER SPANISH LAW 

When the Spaniards entered the Rio Grande Valley in the 
sixteenth century they found certain Indian groups or com
munities living _in villages and these Indians they designated 
"Indios Naturales" or "Indios de los Pueblos" to distinguish 
them from the "Indios Barbaros," by which term the nomadic 
and warlike Indians of the region were designated. The In
dians who were called Pueblo Indians were not of a single 
tribe and they had no common organization or language. Each 
village maintained its own government, its own irrigation sys
tem, and its own closely integrated community life. 

From an early date the Spanish Government enacted legis
lation to protect the lands of the Pueblos from trespass. Grants 
were made to the individual Pueblos for the purpose of defining 
and protecting the boundaries of pueblo lands. The general 
practice developed of fixing Pueblo boundaries at one league in 
each of the cardinal directions from the central church. Thus 
each grant normally comprised 4 square leagues or 17,712 acres. 
The policy of the Spanish Government towards the Pueblo In-

1 The phrase "Pueblos of New Mexico" is commonly used to design~;~.te 
the Rio Grande, Pueblos, which at the present time, comprise: 

Acoma, Cochiti, Isleta, Jemez, Laguna, Nambe, Pojoaque, 
Picuris, Sandia, San Felipe, San Ildefonso, San Juan, Santa Ana, 
Santa Clara, Santo Domingo, Taos, Tesuque, Zia. 

The Zuni Indians of New Mexico and the Hopi Indians of Arizona 
are classed as Pueblo Indians, anthropologically, but administratively 
and politically they have frequently . been excluded from rules nnd 
laws applicable to the Rio Grande Pueblos. For this reason they 
are not considered within the scope of this chapter except as particu
larly noted. 

The Pueblo of Pecos, nearly extinct in fact, was merged with the 
Pueblo of Jemez by the Act of June 19, 1936, 49 Stat. 1528. A similar 
legislative merger of the Pueblos of Pojoaque and Nambe was recom
mended in a report on the "Status of Pueblo of Pojoaque" submltted 
on November 3, 1932, br George A. H. Fraser, Special Attorney, 

dians of New Mexico is set forth and documented in a recent 
study of "Pueblo Indian Land Grants of the 'Rio Abajo,' New 
Mexico" (1939) by Herbert 0. Brayer of the University of New 
Mexico/" from which the following summary of the status of 
the Pueblos is excerpted : 

1. The Pueblo Indians of New Mexico were considered 
wards of the Spanish crown. 

2. The fundamental legal basis for the Pueblo land 
grants lies in the royal ordinances. The 1689 grants, pur
porting to convey land to the Indians, are spurious. 

3. Only the viceroy, governors, and captains-general 
could make grants to the Indians, and only these officials 
had the authority to validate sales of land by the Indians. 

4. All non-Indians were expressly forbidden to reside 
upon Pueblo lands. 

5. The Spanish Government provided legal advice, pro
tection, and defense for the Indians. Provincial officials 
had the authority to appeal cases directly to the audien-. 
cias in Mexico. 

6. The Indians had prior water rights to all streams, 
rivers, and other waters which crossed or bordered their 
lands. 

7. The Pueblo Indians held their lands in common, the 
land being granted to the Indians in the name of their 
pueblo. 

The most important of the Spanish laws governing the Pueblo 
Indians are : the Act of March 21, 1551,3 providing that the 
Indians should not live separated in the mountains, deprived 
of spiritual and temporal benefits, but should all be brought to 

2 The University of New Mexico Bulletin No. 334, p. 16. 
11 Recopilaclon de las lndias, law 1, title 2, book 6. 
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live in villages (Pueblos) ; the Acts of DecerulJer 1, 1573, and 
October 10, 1618/ defining the areas and rights of the Pueblos; 
the royal cedula of June 4, 1687, authorizing the viceroy and 
president of the royal audiencia to define the areas of land 
granted to the Indians and increasing the amounts hitherto 
granted; which is in turn amended so as to reduce the areas 
in question, by the royal cedula of July 12, 1695; the statute 6 

requiring sales of land and of personal property by Indians to 
be made before a judge with prescribed formalities; the decree 
of February 23, 1781, prohibiting unlicensed sales of real prop
erty by Indians; the decree of January 5, 1811, for the protec
tion of Indians in their person and property ; and Decree 31 
of February 9, 1811, guaranteeing to the Indian and Spanish 
residents of New Spain full political equality with the European 
Spaniards. u 

' Through this course of legislation one finds the same problems 

that are dealt with by Congress in the Pueblo Lands Act of 
June 7, 1924.7 The Indians complain that the areas of land 
granted them by the central government are infringed upon by 
their non-Indian · neighbors. The non-Indian n~ighbors cl[!.im 
that lands which they have acquired and improved in good faith 
are subsequently claimed by the Indians. The central govern
ment is grieved to find that white ranch owners "are encroach
ing upon the lands of the latter (Indians), taking the same 
away from them, either by fraud or violence, by reason of the 
poor Indians abandoning their houses and settlements, this 
being what the Spaniards long for and aim at." 8 'l'hrougll the 
language of all the laws and decrees enacted for the protection 
of the Indians there runs an implicit recognition that past laws 
to achieve thjs protection have not been adequately enforced, 
and the implicit hope that more adequate enforcement will 
attend the new legislation. 

4 Recopilacion, law 8, title 3, book 6. T 43 Stat. 636. See sec. 4c. 
5 Recopilacion, law 27, title 1, book 6. 8 Royal ·cedula June 4, 1687, translated in Hall, Laws of Mexico ( 1885) 
6 These laws are translated and discussed in chaps. 7 and 8 of Hall's p. 64. 

Laws of Mexico (1885). 

SECTION 2. THE PUEBLOS UNDER MEXICAN RULE 

The status of the Indian under Mexican rule is well sum
marized in the opinion of the Supreme Court of the Territory 
of New Mexico, in Terdtory v. Delinquent Tampayers. 9 In that 
case the court, after noting that the Pueblo Indians "seem to 
have been considered by the Spanish as wards of the govern
ment, and entitled to special privileges and protection," went 
on to declare, p.er Parker, J.: 

But a complete change took place in the status of these 
people when Mexico threw off the Spanish yoke. Among 
those engaged in that struggle for independence, this 
Aztec race far outnumbered the Mexicans and its suc
cess was due in a large measure to their efforts. It was 
but natural and fitting that in the formation of the new 
government they should take a prominent, if not a leading, 
part, and that they .should be placed upon an equal foot
ing as to all civil and political rights. And so we find 
that the revolutionary government of Mexico, February 
24, 1821, a short time before the subversion of Spanish 
power, adopted what is known as "The Plan of Iguala." 
(Iguala was the place of the revolutionary army head
quarters), in which it is declared that: "All the inhabi
tants of New Spain, without distinction, whether Euro
peans, Africans or Indians, are citizens of this monarchy, 
with the right to be employed in any post according to 
their merit and virtues;" and that: "The person and 
property of every citizen will be respected and protected 
by the government." I Ordenes y Decretos, by Galvan, 
page 3; U.S. v. Ritchie, 17 How. (U.S.) 524, 538; U.S. v. 
Lucero, supm [1 N. M. 422 (1869)]. 

The same principles were reaffirmed in the Treaty of 
Cordova, of August 24, 1821. 1 Ordenes y Decretos, by 
Galvan, page 6, and in the Declaration of Independence, 
of October 6, 1821. Id., page 8. 

The Me:x:ican congress thereafter followed with at 
least four acts in each of which "The Plan of Iguala" was 
nuiformly considered as a fixed principle of Mexican law. 
U. S. v. Ritchie, . supra; 2 Ordenes y Decretos, pages 1 
and 92, and 3 Id. page 65. 

This latter act was passed August 18, 1824, only twent:v
four years before the Treaty of Guadalupe Hidalgo, where
by we acquired this Territory and these people. ( Pp. 
142-143.) 

The United States Supreme Court in United States v. Ritchie/0 

in 1854, commented on the foregoing Mexican statutes in the 
foJlowing terms, per Nelson, J.: 

The Indian race having participated largely in the 
struggle resulting in the overthrow of the Spanish power, 

------
9 12 N. M. 139, 76 Pac. 307 (1904). 

. 1017 How. 525, 539-540 (18lS4). 

and in the erection of an independent government, it was 
natural that in laying the foundations of the Dew govern
ment, the previous political and social distinct.ions ill favor 
of the European or Spanish blood should be abolished, and 
equality of rights and privileges established. Hence the 
article to this effect in the plan of Iguala, and the decree 
of the first Congress declaring the equality of ci vii t'ights, 
whatever may be their race or country. These sol€mn 
declarations of the political power of the government had 
the effect, necessarily, to invest the Indians with the privi
leges of citizenship as effectually as had the dsclaration of 
independence of the United States, of 1776, to invest all 
those persons with these privileges residing in the country 
at the time, and who adhered to the inte~;ests of the colo
nies. 3 Pet., 9·9·, 121.11 

The historian Brayer presents persuasive evidence 12 that the 
grant of citizenship to the Pueblo Indians, under Mexican rule, 
did not dissolve the status of wardship or the limitations upon 
land alienation established under Spanish sovereignty. It would 
be beyond tlfe scope of this work to enter into this controversial 
field of historical research, but the conclusions of the historian 
cited are worthy of notice: 

1. That the Pueblo Indians of New Mexico were still 
considered wards of the government even though they were 
given the title "citizens." 

2. Only the most important of the government officials 
could authorize the sale of Indian lands. That the local 
officials in New Mexico continued to exercise the same 
powers as they had during the Spanish regime throughout 
the entire period of Mexican sovereignty. 

3. That the Spanish laws in force previous to 1821, 
relative to the Pueblo Indian and to land policy, remained 
in full force. 

4. That because of the laxity on, the part of local 
officials during the Mexican period a great many non
Indians were able to obtain holdings on Indian lands. 
The legality of such holdings needs little consideration, 
but the failure of the Mexican government to take action 
left the problem up to the United States after 1846. 

5. That the title to the Pueblo lands remained in the 
name of the individual Pueblos, and that no individual 
Indian held the title . to any portion thereof.18 

n See also United States v. Lucero, 1 N. M. 422, 428-435 (1869). 
1.2 Pueblo Indian Land Grants of the "Rio Abajo," New Mexico (1939), 

. pp. 18-19. 
13 Pueblo Indian Land Grants of the "Rio Abajo," New Mexico (1939), 

pp. 19-20 . 
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SECTION 3. THE PUEBLOS UNDER THE NEW ME~ICAN TERRITORIAL GOVERNMENT 

By Article 8 of the Treaty of Guadalupe Hidalgo,14 the resi
dents of the territory ceded by Mexico were giYen the option of 
retaining their Mexican citizenship by declaring such intention 
within a year from the date of exchange of ratifications, 

* * * and those who shall remain in the said terri
tories after the expiration of that year, without having 
declared their intention to retain the character of Mexi
cans, shall be considered to have elected to become citizens 
of the United States. 

None of the Pueblo Indians elected to retain Mexican citizen-
ship, according to the opinion in the Lucero case: 

Colonel Washington made proclamation requiring the 
people to elect by signing a declaration before the clerk of 
the courts in the different districts, if they wished to 
retain the title and rights of Mexican citizens. In that 
test, which is a public printed document, the name is not 
found of a single Pueblo Indian ; and hence, by the express 
terms of the eighth article of the treaty, they became 
citizens of the United States, as they were previously 
citizens of the Mexican republic. (P. 440.) 

While the conclusion that the Pueblo Indians thus became 
citizens of the United States cannot be considered free from 
doubt, in view of the comment 15 of the Supreme Court in United 
States v. Sandoval, "it remains an open question whether they 
have become citizens," it would appear that the historical evi
dence supports the claim that the Pueblo Indians did enjoy 
citizenship, both nnder Mexican and under United States rule.16 

It seems clear, in any event, that, as Mexicans, they were pro
tected by section 9 of the Treaty of Guadalupe Hidalgo which 
promised, eyentually, "all the rights of citizens of the United 
States" and, immediately, "free enjoyment of their liberty and 
property." 17 

A. HISTORY OF PUEBLO LEGISLATION 

For several years following the Treaty of Guadalupe Hidalgo, 
Congress ap]Jarently took little notice of the Pueblo Indians. 
Untn 1854, at least, the local authorities appear to haye legis
lated in pueblo matters with such congressional approval as was 
given by silence. The course of this local legislation was thus 
summarized by the Chief Justice of the territorial supreme court, 
in United States v. Lucero: 18 

* * * General Kearny, after taking possession of New 
Mexico, eighteenth of August, 1846, established a system 
of civil government in New Mexico, organized courts, ap
pointed judges, and convened a legislative body, and in 
December, 1847, that legislative assembly passed the fol
lowing act: 

"INDIANS. 

"SECTION 1. That the inhabitants within the terri
toi·y of New Mexico, known by the name of pueblo 
Indians, and living in towns or villages built on lands 
granted to such Indians by the laws of Spain and 
Mexico, and conceding to such inhabitants certain 
lands and privileges to be used for the common benefit, 
are severally hereby created and coust ituted bodies 
politic and corporate, and shall be known in the law 
by the name of the pueblo de (naming it) 
and by that name they and their successors shall haYe 
perpetual succession, sue and be sued, plead and be 
impleaded, bring and defend in any court of law or 

14 Signed February 2, 1848, ratification exchanged May 30, 1848, pro
claimed July 4, 1848, 9 Stat. 922. 

15 231 U. S. 28, 39 (1913). See also United States v. Joseph, 94 U. S. 
614, 618 (1876); Jaeger v. United States, 29 C. Cis. 172, 173 (1894). 

· 1o Brayer, op. cit. 17-18, 23-24, 
11 See fn. 14, supra. 
18 t N. M. 422 (1869). 

equity all such actions, pleas, and matters whatsoeyer 
proper to recover, protect, reclaim, demand, or assert 
the right of such inhabitants, or any individual there
of, to any lands, tenements, or hereditaments pos
sessed, occupied, or claimed, contrary to law, by any 
person whatever, and to bring and defend all such 
actions, and to resist any encroachment, claim or 
trespass made upon such lands, tenements, or hered
itaments belonging to said inhabitants, or any indi
Yidual :" See Compiled Laws of New Mexico, 470. 

On the tenth of January, 1853, a law was passed, 
prohibiting the sale of liquor to Indians, with a 
proviso, "that the pueblo Indians that live among us 
are not included in the word Indian:" See Compiled 
Laws, p. 472, sec. 5. January 21, 1861, an act was 
passed, requiring the pueblos of Indians to work 
acequias (ditches) and highways, and extending the 
act of January 13, 1860, over the pueblo Indians as to 
trespasses of their stock on the fields of their neigh
bors: See Id. 470, 471. On the sixteenth of February, 
1854, the legislative assembly of New Mexico passed 
the following act, section 70: "That the pueblo In
dians of this territory for the pr.esent, and until they 
shall be declared by the congress of the United States 

· to have the right, are excluded from the privilege of 
voting at the popular elections of the territory, except 
in the elections for overseers of ditches to which they 
belong, and in the elections proper to their own 
pueblos to elect their officers according to their ancient 
customs." The seventh section of the organic act of 
September 9, 1850, invests the legislative assembly of 
New Mexico with the power to legislate upon all 
rightful subjects of legislation consistent with the 
constitution of the United States and the provisions 
of that act, and further provided that "allla vs passed 
by the legislative assembly and governor, shall be sub
mitted to the congress of the United States, and if 
disapproved, shall be null and of no effect." 

As this act of the sixteenth of February, 1854, passed by 
the legislative assembly of New Mexico, has never been 
disapproved by congress, it must be regarded as in force 
in New Mexico, and depriYes the pueblo Indians of one of 
the dearest and most valued rights, the right to be heard 
by their ballots in the selection of agents to make laws for 
their government. ( Pp. 438-440.) 

By the Act of July 22, 1854/11 Congress provided for the appoint
ment of a Surveyor-General for New Mexico who was, "under 
such instructions as may be giYen by the Secretary of the 
Interior, to ascertain the origin, nature, character, aDd extent 
of all claims to lands under the laws, usages, and customs of 
Spain and Mexico; * * * shall also make a report in regard 
to all pueblos existing in the Territory, showing the extent and 
locality of each, stating the number of inhabitants in the said 
Ptleblos, respectively, and the nature of their titles to the land." 
( P. 309.) This reference to "Pueblos" made no distinction 
between Indian Pueblos and non-Indian Pueblos. 

The Pueblo Indians are mentioned in the annual Indian De
partment Appropriation Acts of August 30, 1852,20 and Jnly 31, 
1854.21 The former of these acts contains this item: 

For defraying expenses incident to the visit of the Pueblo 
Indians and their attendants from New Mexico to Wash
ington, and to defray their expenses to their homes, the 
sum of seven thousand five hundred dollars. (P. 55.) 

The second of the acts cited contains a provision: 

For the expenses of making presents of agricultural 
implements and farming utensils to the bands of Pueblo 
Indians in the territory of New Mexico, ten thousand 
dollars: * * •. (P. 330.) 

to 10 Stat. 308. 
20 10 Stat. 41. 
;n 10 Stat. 315 
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The Pueblo Indians are next mentioned by Congress in the 
Indian Department Appropriation Act of March 3, 1857/2 which 
contains this provision : 

For expenses of surveying and marking the external 
boundaries of Indian pueblos, in the Territory of New 
Mexico, three thousand seven hundred and fifty dollars. 
(P. 184.) 

On December 22, 1858, Congress acted favorably upon the 
report of the Surveyor-General for the territory of New Mexico, 
confirming pueblo land claims of the following Pueblos : Jemez, 
Acoma, San Juan, Picuris, San Felipe, Pecos, Cochiti, Santo 
Domingo, Taos, Santa Clara, Tesuque, San Ildefonso, Pojuaque, 
Zia, Sandia, Isleta, and Nambe.23 

This congressional confirmation of pueblo titles is subject to 
the usual proviso "That this confirmation shall only he con
strued as a relinquishment of all title and claim of the United 
States to any of said lands, and shall not affect auy adverse 
valid rights, should such exist." 

To the foregoing list of confirmed pueblo claims there was 
added, in 1869, the claim of the Pueblo of Santa Aw1.2

• Many 
years later, a similar patent was issued to the Ztmi Pueblo 
Indians.25 

All that the United States could give was a quit-claim 
deed, transferring to the Pueblo Indians its owu share ; it 
could not transfer property from one private owuer to an
other. 

The courts of the United States would always have the 
right, on due consideration of all the facts inYolved, to 
determine the actual ownership of any given piece of 
land. But it has never been within the power of either 
the legislative or the executive to cha11ge private land 
titles. The judicial power alone could settle the question 
of the encroachments upon the lands of the Pueblo 
Indians-encroachments dating back for centuries, arising 
partly from greed, partly from interrelationship, partly 
from the need of a common defense against "Indios 
barbaros." Some of these settlers out-side the pueblo 
walls claimed title from Mexican and S11anish grants, as 
did the Pueblos themselves; some had obtained their land 
by purchase from the Indian communities; some were 
intruders pure and simple, no doubt; some, beginning 
with a valid title, had skillfully enlarged their holdings 
by less defensible means. All these problems came as an 
unhappy heritage to the new government of the land.2

' 

In the Appropriation Act of July 15, 1870,27 a sum is appro
priated "to be expended in establishing schools among the Pueblo 
Indians," and similar provisions reappear in later acts. 

In the Act of May 29, 1872,28 the Indian Department Appropria
tion Act for 1873, and regularly in succeeding appropriation 
acts/11 provision is made for pay of an Indian agent at the Pueblo 
Agency. Thereafter congressional appropriations for the work 
of the Indian Department among the Pueblo Indians of New 
Mexico are gradually elaborated. 

In the Indian Department Appropriation Act for 1875,30 and in 
subsequent appropriation acts, provision is made for pay of inter
preters at the Pueblo agency. 

The Appropriation Act for 1883 81 contains the following provi
sion embodying the first assumption of federal responsibility for 
"civilizing" the Pueblo Indians : 

For civilization and instruction of the Pueblo Indians of 
New Mexico, including pay of teachers and purchase of 

-----
22 11 Stat. 169. 
2a 11 Stat. 374. 
2' Act of February 9, 1869, c. 26, 15 Stat. 438. 
2s Act of March 3, 1931, c. 438, 46 Stat. 1509. 
20 Seymour, Land Titles in the Pueblo Indian Country (1924), 10 

A. B. A. Jour. 36, 38. 
27 16 Stat. 335, 357. 
28 17 Stat. 16~. 
29 See Romero v. United StateB, 24 C. CJs. 331 (1889). 
ao Act of June 22, 1874, 18 Stat. 146. 
11 Act of May 17, 1882, 22 Stat. 68. 

seeds and agricultural implements, seven thousand five 
hundred dollars ; and of this sum not exceeding one thou
sand five hundred dollars may, in the discretion of the 
Commissioner of Indian Affairs, be used in constructing 
irrigating ditches at Zuni and Jemez Pueblos. (P. 83.) -

The foregoing provision is substantially repeated in subsequent 
Indian Department appropriation acts.32 

The next addition to the scope of congressional responsibility 
for the Pueblo Indians appears in the appropriation act for 
1899,38 which establishes the post of "special attorney for the 
Pueblo Indians of New Mexico" by virtue of the following pro
vision: 

To enable the Secretary of the Interior to employ a 
special attorney for the Pueblo Indians of New Mexico, one 
thousand five hundred dollars. 

This provision is reenacted, in substance, in succeeding appro
priation acts. 34 

The Appropriation Act of March 3, 1905, for the fiscal year 
1906 contains the following item of permanent legislation, called 
forth, apparently, by the decision of the New Mexico Territorial 
Court rendered on March 3, 1904, in the case of Territory v. De
linquent Tampayers. 80 

That the lands now held by the various villages or 
pueblos of Pueblo Indians, or by individual members 
thereof, within Pueblo reservations or lands, in the Ter
ritory of New Mexico, and all personal property furnished 
said Indians by the United States, or used in cultivating 
said lands, and any cattle and sheep now possessed or 
that may hereafter be acquired by said Indians shall be 
free and exempt from taxation of any sort whatsoever, 
including taxes heretofore levied, if any, until Congress 
shall otherwise provide. (P. 1069.)se 

Up to the admission of New Mexico to statehood, there is no 
further federal legislation for the Pueblo Indians of that state 
except in the Indian Department appropriation acts (redesig
nated, beginning with the Act of April 4, 1910,81 as the Bureau 
of Indian Affairs appropriation acts). These acts include special 
appropriations for irrigation for the Zuni Pueblo,88 and for the 
building of two bridges across the Rio Grande at or near Isleta 
and San Felipe Indian Pueblos, with preference given to Indian 
labor.89 

82 Act of March 1, 1883, 22 Stat. 433; Act of July 4, 1884, 23 Stat. 76; 
Act of March 3, 1885, 23 Stat. 362; Act of May 15, 1886, 24 Stat. 29; Act 
of March 2, 1887, 24 Stat. 449; Act of June 29, 1888, 25 Stat. 217; Act of 
March 2, 1889, 25 Stat. 980; Act of August 19, 1890, 26 Stat. 336; Act 
of March 3, 1891, 26 Stat. 989; Act of July 13, 1892, 27 Stat. 120; Act of 
March 3, 1893, 27 Stat. 612 ; Act of March 2, 1895, 28 Stat. 876 ; Act 
of June 10, 1'896, 29 Stat. 321; Act of June 7, 1897, 30 Stat. 62; Act of 
July 1, 1898, 30 Stat. 571 ; Act of March 1, 1899, 30 Stat. 924. 

33 Act of July 1, 1898, 30 Stat. 571, 594. 
a<~. Act of March 1, 1899, 30 Stat. 924 ; Act of March 3, 1901, 31 Stat. 

1058 ; Act of May 27, 1902, 32 Stat. 245 ; Act of March 3, 1903, 32 
Stat. 982 ; Act of April 21, 1904, 33 Stat. 189 ; Act of March 3, 1905, 
33 Stat. 1048 ; Act of June 21, 1906, 34 Stat. 325 ; Act or' March 1, 
1907, 34 Stat. 1015; Act of April 30, 1908, 35 Stat. 70; Act of March 
3, 1909, 35 Stat. 781 ; Act <>f April 4, 1910, 36 Stat. 269; Act of March 
3, 1911, 36 Stat. 1058; Act of August 24, 1912, 37 Stat. 518; Act of 
June 30, 1913, 38 Stat. 77; Act of August 1, 1914, 38 Stat. 582; Act 
of May 18, 1916, 39 Stat. 123; Act of March 2, 1917, 39 Stat. 969; Act 
of May 25, 1918, 40 Stat. 561 ; Act of June 30, 1919, 41 Stat. 3; Act of 
February 14, 1920, 41 Stat. 408 ; Act of March 3, 1921, 41 Stat. 1225; 
Act of May 24, 1922, 42 Stat. 552 ; Act of January 24, 1923, 42 Stat. 
1174; Act of June 5, 1924, 43 Stat. 390; Act of December 6, 1924, 43 
Stat. 704; Act of March 3, 1925, 43 Stat. 1141; Act of May 10, 1!)26, 
44 Stat. 453; Act of January 12, 1927, 44 Stat. 934; Act of March 
7, 1928, 45 Stat. 200; Act of March 4, 1929, 45 Stat. 1562; Act of May 
14, 1930, 46 Stat. 279; Act of February 14, 1931, 46 Stat. 1115; Act of 
April 22, 1932, 47 Stat. 91 ; Act of February 17, 1933, 47 Stat. 820. 

35 12 N. M. 139, 76 Pac. 307 (1904). Seep. 384, supra. 
as 33 Stat. 1048. Of. Chapter 13, sec. 2. 
B7 36 Stat. 269. 
88 Acts of April 30, 1908, 35 Stat. 70 ; March 3, 1909, 35 Stat. 781. 
81 Act of Marcn 3, 1911, 36 Stat. 10l$8. 
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B. HISTORY OF JUDICIAL AND EXECUTIVE ATTITUDES 
TOWARDS PUEBLOS 

During the period which the foregoing history of federal legis
lation covers, judicial and executives attitudes towards the 
Pueblos were undergoing a gradual change parallel to the grad
ual increase in the activities of the Indian Bureau among the 
Pueblo Indians. 

For many years after the accession of New Mexico the Pueblos 
were not considered Indian tribes within the meaning of existing 
statutes. During the 23 years that elapsed between the Treaty 
of Guadalupe Hidalgo and the Act of March 3, 1871,'0 which 
terminated the practice of making treaties with Indian tribes, 
no treaty was ever negotiated with any of the Pueblos. The 
reasons for distinguishing between the Pueblo Indians and other 
aborigines are set forth at length and in colorful terms by the 
Supreme Court of New Mexico Territory, in the case of United 
States v. Lucero/'1 decided in January 1869. That case involved 
an attempt by the United States to invoke section 11 of the 
Indian Intercourse Act 42 of June 30, 1834, which made unau
thorized settlement of tribal la,nds a federal offense, as 
extended by section 7 of the Appropriation Act of February 27, 
1851/3 "over the Indian tribes in the Territories of New Mexico 
and Utah." 

The territorial court dismissed the suit on demurrer, de
claring, per Watts, C. J. : 

* * * If these pueblos, twenty-one in number, were 
really included in the provisions of the intercourse act, 
intended for a different class of Indians, the Indian de
partment, during the last twenty years that they have 
been under their pretended control, would have had 
spread upon our statutes at large certainly not less than 
eighty treaties with these twenty-one qtta,si nations. 
(P. 437.) 

* '1Jc * It will thus be seen by a reference to the acts 
of congress above cited, that no person has ever been 
authorized by congress to be appointed agent for the 
pueblo Indians, nor has any one ever been commissioned 
as agent for them, and the designation of an agent for 
the pueblos by the Indian department is without any au
thority of congress or the decision of any judicial tri
bunal authorized to pass upon the question, and the trans
fer of eight thousand of the most honest, industrious, and 
law-abiding citizens of New Mexico to the provisions of a 
code of laws made for savages, by the simple stroke of 
the pen of an Indian commissioner, will never be as
sented to by congress or the judicial tribunals of the 
country so long as solemn treaties and human laws afford 
any protection to the liberty and property of the citizens. 
(P. 438.) 

After reviewing the history of territorial legislation with 
regard to the pueblo Indians of New Mexico, the court continued: 

* * * it is the right and duty of the courts to see 
that every citizen of the territory of New Mexico, in 
conformity with the ninth article of the treaty of Guada
lupe Hidalgo, "shall be maintained and protected in the 
free enjoyment of their liberty and property, and secured 
in the free exercise of their religion without restriction." 

This court, under this section of the treaty of Guada
lupe Hidalgo, does not consider it proper to assent to the 
withdrawal of eight thousand citizens of New Mexico 
from the operation of the laws, made to secure and main
tain them in their liberty and property, and consign their 
liberty and property to a system of laws and trade made 
for wandering savages and administered by the agents 
of the Indian department. If such a destiny is in store 
for a large number of the most law-abiding, sober, and 
industrious people of New Mexico, it must be the result 

to 16 Stat. 544, 566. 
u 1 N. M. 422 (1869). 
"Act of June 30, 1834, sec. 11, 4 Stat. 729, 730. 
48 ~ Stat. 574. 

of the direct legislation of congress or the mandate of the 
supreme court. This court feels itself incompetent to 
construe them into any such condition. This court bas 
known the conduct and habits of these Indians for 
eighteen or twenty years, and we say, without the fear 
of successful contradiction, that you may pick out one 
thousand of the best Americans in New Mexico, and one 
thousand of the best Mexicans in New Mexico, and one 
thousand of the worst pueblo Indians, and there will be 
found less, vastly less, murder, robbery, theft, or other 
crimes among the thousand of the worst pueblo Indians 
than among the thousand of the best Mexicans or Ameri
cans in New Mexico. The associate justice now beside 
me, Hon. Joab Houghton, has been judge and lawyer in 
this territory for over twenty years, and the chief justice 
for over seventeen years, and during all that time not 
twenty pueblo Indians have been brought before the 
courts in all New Mexico, accused of violation of the 
criminal laws of this territory. For the Indian depart
ment to insist, as they have done for the last fifteen 
years, upon the reduction of these citizens to a state of 
vassalage, under the Indian intercourse act, is passing 
strange. A law made for wild, wandering savages, to 
be extended over a people living for three centuries in 
fenced abodes and cultivating the soil for the mainte
nance of themselves and families, and giving an example 
of virtue, honesty, and industry to their more civilized 
neighbors, in this enlightened age of progress and proper 
understanding of the civil rights of man, is considered 
by this court as wholly inapplicable to the pueblo In
dians of New Mexico. (Pp. 441-442.) 

It has already been shown that the people of Cochiti 
are a corporate body, and that a full and ample remedy 
is given them to protect and defend their title to their 
individual and common lands, and that they do not need 
any assistance from the penal statutes of the United 
States to accomplish that purpose. * * * let the 
Indian department have placed under their control the 
twenty-one pueblos of New Mexico, and get the laws of 
trade and intercourse, designed to regulate the commerce 
of the country with savages, extended over these peace
ful and industrious citizens, and in less than six months 
they will have :fifty lawsuits on hand about questions 
settled by a former government :fifty years ago. ( Pp. 
444-445.) 

One of the group.ds of the Lucero decision was demolished 
when the Appropriation Act of May 29, 1872," made provision 
for an agent for "the Pueblo agency," thus treating the Pueblos 
on a parity with other tribes. The United States thereupon 
renewed the .effort that had been defeated by the Lucero decision, 
to invoke the Act of June 30, 1834, for the protection of pueblo 
lands against trespass. Again the territorial court denied the 
applicability of the statute to the Pueblos,46 and this time the 
United States took an appeal to the Supreme Court. The Su
preme Court, in United States v. Joseph,40 affirmed the decision 
of the territorial court, offering these reasons for its holding: 

The character and history of these people are not 
obscure, but occupy a well-known page in the story of 
Mexico, from the conquest of the country by Cortez to the 
cession of this part of it to the United States by the treaty 
of Guadaloupe Hidalgo. The subject is tempting and 
full of interest, but we have only space for a few well
considered sentences of the opinion of the chief justice of 
the court whose judgment we are reviewing. 

"For centuries," he says, "the pueblo Indians have lived 
in villages, in :fixed communities, each having its own 
municipal or local government. As far as their history 
can be traced, they have been a pastoral and agricultural 
people, raising tlocks and cultivating the soil. Since the 
introduction of the Spanish Catholic missionary into the 
country, they have adopted mainly not only the Spanish 
language, but the religion of a Christian church. In every 

"17 Stat. 165. 
'~~United States v. Santistevan, 1 N. M. 583 (1874); United Statu v. 

Varela, 1 N. M. 593 (1874) ; United States v. Koszows~, ibid., United 
States v. Joseph, ibid. 

'8 94 u. s. 614 (1876), 
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pueblo is erected a church, dedicated to the worship of God, 
according to the form of the Roman Catholic religion, and 
in nearly all is to be found a priest of this church, who is 
recognized as their spiritual guide and adviser. They 
maunfacture nearly all of their blankets, clothing, agri
cultural and culinary implements, &c. Integrity and 
virtue among them is fostered and encouraged. They 
are as intelligent as most nations or people deprived of 
means or facilities for education. Their names, their 
customs, their habits, all similar to those of the people in 
whose midst they reside, or in the midst of whom their 
pueblos are situated. The criminal records of the courts 
of the Territory scarcely contain the name of a pueblo 
Indian. In short, they are a peaceable, industrious, in
telligent, honest, and virtuous people. They are Indians 
only in feature, complexion, and a few of their habits ; 
in all other respects superior to all but a few of the civil
ized Indian tribes of the country, and the equal of the most 
civilized thereof. This description of the pueblo Indians, 
I think, will be deemed by all who know them as faithful 
and true in all respects. Such was their character at the 
time of the acquisition of New Mexico by the United 
States; such is their character now." 

At the time the act of 1834 was passed there were no 
such Indians as these in the United States, unless it be 
one or two rese.cva tions or tribes, such as the Senecas or 
Oneidas of New York, to whom, it is clear, the eleventh 
section of the statute could have no application. (Pp. 616-
617.) 

The tribes for whom the act of 1834 was made were 
those semi-independent tribes whom our government has 
always recognized as exempt from our laws, whether 
within or without the limits of an organized State or Ter
ritory, and, in regard to their domestic government, left to 
their own rules and traditions; in whom we have recog
nized the capacity to make treaties, and with whom the 
governments, state and national, deal, with a few excep
tions only, in their national or tribal character, and not 
as individuals. 

If the pueblo Indians differ from the other inhabitants 
of New Mexico in holding lands in common, and in a ce.r
tain patriarchal form of domestic life, they only resemble 
in this regard the Shakers and other communistic societies 
in this country, and cannot for that reason be classed with 
the Indian tribes of whom we have been speaking. 

We have been urged by counsel, in view of these consid
erations, to declare that they are citizens of the United 
States and of New Mexico. But abiding by the rule which 
we think ought always to govern this court, to decide noth
ing beyond what is necessary to the judgment we are to 
render, we leave that question until it shall be made in 
some case where the rights of citizenship are necessarily 
involved. But we have no hesitation in saying that their 
stat'lts is not, in the face of the facts we have stated, to be 
determined solely by the circumstance that some officer of 
the government bas appointed for them an agent, even if 
we could take judicial notice of the existence of that fact, 
suggested to ·us in argument. 

Turning our attention to the tenure by which these com
munities hold the land on which the settlement of defend
ant was made, we find that it is wholly different from that 
of the Indian tribes to whom the act of Congress applies. 
The United States have not recognized in these latter any 
other than a passing title with right of use, until by treaty 
or otherwise that right is extinguished. And the ultimate 
title has been always held to be in the United States, with 
no right in the Indians to transfer it, or even their posses
sion, without consent of the government. 

It is this fixed claim of dominion which lies at the 
foundation of the act forbidding the white man to make a 
settlement on the lands occupied by an Indian tribe. 

The pueblo Indians, on the contrary, hold their lands by 
a right superior to that of the United States. Their title 
dates back to grants made by the government of Spain 
before the Mexican revolution,-a title which was ·tully 
recognized by the Mexican government, and protected by 
it in the treaty of Guadaloupe Hidalgo, by which this coun
try and the allegianc-e of its inhabitants were transferred 
to the United States. (Pp. 617-618.) 

If the defendant is on the lands of the pueblo, without 
the consent of the inhabitants, he may be ejected, or 
punished civilly by a suit for trespass, according to the 

laws regulating such matters in the Territory. If he is 
there with their consent or license, we know of no injury 
which the United States suffers by his presence, nor any 
statute which he violates in that regard. (P. 619.) 

Some years later, the Supreme Court would ascribe the views 
expressed in 1876 in the Joseph case to inaccurate information,41 

but for nearly four decades the Joseph case fixed the law govern
ing the New Mexico Pueblos. £8 

In 1891, the Attorney General ruled 49 that federal statutes 
authorizing the Commissioner of Indian Affairs to license and 
regulate Indian traders 50 had no application to the Pueblos. 

In 1894, the Assistant Attorne.v General for the Department 
of the Interior .ruled that laws relating to the approval of leases 
of Indian tribal land had no application to the Pueblos.51 

In 1900, in the case of Pueblo of Nambe v. Romero,52 the ter
ritorial court, in a suit to quiet title brought by an alleged con
veyee of pueblo lands, issued a decree against the Pueblo, basing 
such decree upon a finding that the Pueblo had validly granted 
away the land in question and upon a holding that the territorial 
statute of limitations 113 ran against the Pueblo. 

In 19()--1, in the case of Territory of N ew Mexico v. Delinquent 
Taa:payers, 5

4. the attempt to collect taxes on pueblo lands was 
upheld by the territorial court ou the basis of the reasoning 
in the Lucero and Joseph cases. This ruling, however, as we 
have seen, was reversed by congressional enactment.55 

In 1907, in United States v. Mares,56 the territorial court held 
that the Pueblo Indians were not covered by Indian liquor laws 57 

making it an offense to sell or give intoxicants to "any~lndian to 
whom allotment of land has been made while the title to the 
same shall be held in trust by the government, or to .;my Indian 
a ward of the government under charge of any Indian s~perinterid
ent or agent, or any Indian, including mixed bloods, over whom 
the government, through its departments, exercises guardianship." 

This ruling, again, was reversed by Congress, in the New Mex
ico Enabling Act, which will be treated in the following section. 

By way of summary, it may be said that during tbe period 
from the accession of New Mexico to the granting of statehood, 
the Pueblos had a legal status sharply distinguished from that 
of most other Indian tribes and comprehended under Indian 
legislation only where Congress had expressly so provided, as 
in the matter of agency maintenance, "civilization" appropria
tions, and tax exemption. In all other respects, each Pueblo 
had a status substantially similar to that of any other municipal 
corporation of the territory.68 

47 See United States v. Sandoval, 231 U. S. 28, 48 (1V13). See infra, 
sec. 4. 

48 The effect of this decision was to confirm the opinions and judg
ment that had before that time been rendPred with respect 
to the Pueblo Indians. As they were further advanced in civiliza
tion than the nomadic tribes, better versed iu the arts and indus
tries of ordinary life, so they were recognized as deserving the 
treatment accorded to civilized and industrious people. But with 
the gr·eater freedom and privilege of their status went a greater 
responsibility. If their land was their own they must use their 
own judg·ment in the disposition of it. The Supreme Court had 
decided that the United States had no right to interfere. 

Our highest tribunal had spoken. Through many years the 
dec-ision went unchallenged. The Pueblo governors managed the 
lands of their people as they had always done, and back of every 
sale was the assurance of the Supreme Court that they harl a 
perfect and complete right to mal<e it. (Seymour, Land Titles 
in the Pueblo Indian Country [1924] 10 A. B. A. Jour. 36, 39.) 

•o 20 Op. A. G. 215 (1891). 
5° Acts of August 15, 1876, sec. 5, 19 Stat. 176, 200; July 31, 1882, 22 

Stat. 179. 
5t 19 L. D. 326 (1894). 
5210 N. 1\f. 58, 61. Pac. 122 (1900). 
5a N. M. Compiled Laws (1897) sec. 2938. 
u 12 N. M. 139, 76 Pac. 316 (1904). 
55 Snpra, p. 386. 
oo 14 N. M.1, 88 Pac. 1128 (1907). 
57 Act of January 30, 1897, 29 Stat. 506 
118 See, however, fn. 137, infra. 
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SECTION 4. THE PUEBLOS IN THE STATE OF NEW MEXICO 

While New Mexico was a territory and thus an agency of the 
Federal Government there was a tendency to leave to the terri
torinJ government control of the Pueblos, and the territorial 
authorities sought generally to assimilate the Pueblos to the 
status of other municipal corporations of the territory. This 
tendency, as we have seen, was checked in the matter of taxa
tion, but in all other respects the relation of the Pueblos to the 
federal executive was extremely tenuous. 

With the admission of New Mexico to statehood, however, a 
sharp reversal occurred in these tendencies. The termination 
of the territorial government created a clear distinction between 
state and federal authority and the center of control over the 
Pueblos shifted from Santa Fe to Washington. Thus the Pueblos 
came to be treated more and more as other Indian tribes. 

The first important step in this direction was taken in the New 
Mexico Enabling Act, which contained a specific provision that 
"the terms 'Indian' and 'Indian country' shall includ~~ the Pueblo 
Indians of New Mexico and the lands now owned or occupied 
by them." 59 

A. THE SANDOVAL DECISION 

'rbe constitutionality of this extension of federal control over 
the Pueblos was upheld in 1913 in the case of United States v. 
Sandoval.00 That case involved a prosecution for the offense of 
introducing liquor into the Indian country. The Supreme Court 
held that Congress had expressed a clear intent to reverse the 
rule laid down by the territorial court in United States v. Mares. 61 

On the question of the constitutionality of this extension of 
federal control, the court pointed out that neither the outright 
ownership of land by the Pueblos nor the claim of the Pueblo 
Indians to citizenship (the validity of which was not here passed 
upon) stood as an obstacle to the exercise of federal guardian
ship by Congress. The court declared, per Van Devanter, ,J.: 

Of course, it is not meant by this that Congress may 
bring a community or body of people within the range of 

w Act of June 20, 1910, 36 Stat. 557. The pertinent portions of the 
act provide : 

Smc. 2. • • • that • • • the said convention shall be, 
and is hereby, authorized to form a constitution and provide for a 
state government for said proposed State, all in the manner and 
under the conditions contained in this Act. * • • 

And said convention shall provide, by an ordinance irrevocable 
without the consent of the United States and the people of said 
State-

First. That • * • the sale, barter, or giving of intoxicating 
liquors to Indians and the introduction of liquors into Indian 
country, which t erm shall also include all lands now owned or 
occupied by the Pueblo Indians of New Mexico, are forever 
prohibited. 

Second. That the people inhabiting said proposed State do agree 
and declare that they forever disclaim all right and title * • • 
to all lands lying within said boundaries owned or held by any 
Indian or Indian tribes the right or title to which shall have been 
acquired through or from the United States or any prior sov
ereignty, and that until the title of such Indian or Indian tribes 
shall have been extinguished the same shall be and remain subject 
to the dis'Position and under the absolute jurisdiction and control 
of the Congress of the United States; * • • but nothing herein, 
or in the ordinance herein provided for, shall preclude the said 
State from taxing, as other lands and other property are taxed, 
any lands and other property outside of an Indian reservation 
owned or held by any Indian, save and except such lands as have 
been granted or acquired as aforesaid or as may be granted or 
confirmed to any Indian or Indians under any Act of Congress, 
but said ordinance shall provide that all such lands shall be exempt 
from taxation by said State so long and to such extent as Congress 
has prescribed or may hereafter prescribe. 

• • • • • 
Eighth. That whenever hereafter any of the lands contained 

within Indian reservations or allotments in said proposed State 
shall be allotted, sold, reserved, or otherwise disposed of, they 
shall be subject for a period of twenty-five years after such allot
ment, sale, reservation, or other disposal to an the laws of the 
United States prohibiting the introduction of liquor into the 
Indian country; and the terms ''Indian" and "Indian country" 
shall include the Pueblo Indians of New Mexico and the lands now 
owned or occupied by them. 

80 231 u. s. 28 (1913). 
11114 N. M. 1, 88 Pac. 1128 (1907). See sec. 8B, aupra. 

this power by arbitrarily calling them an Indian tribe, 
but only that in respect of distinctly Indian communities 
the questions whether, to what extent, and for what time 
they shall be recognized and dealt with as dependent 
tribes requiring the guardianship and protection of the 
United States are to be determined by Congress, and not 
by the courts. (P. 46.) 

We are not unmindful that in United States v. Joseph, 
94 U. S. 614, there are some observations not in accord 
with what is here said of these Indians, but as that case 
did not turn upon the power of Congress over them or 
their property, but upon the interpretation and purpose 
of a statute not nearly so comprehensive as the legislation 
now before us, and as the observation there made re
specting the Pueblos were evidently based upon state
ments in the opinion of the territorial court, then under 
review, which are at variance with other recognized 
sources of information, now available, and with the long
continued action of the legislative and executive depart
ments, that case cannot be regarded as holding that these 
Indians or their lands are beyond the range of Congres
sional power under the Constitution. (Pp. 48-49.) 

B. EFFECT OF THE SANDOVAL DECISION 

The effect of the Sandoval decision was to spread consterna
tion among the people of New Mexico who held lands to which the 
Pueblos laid claim. The situation is thus described in a letter to 
the Attorney General, dated June 11, 1929, from George A. H. 
Fraser, who served for some years as special assistant to the 
.Attorney General : 

The great majority of the claimants had bought and 
possessed their lands in good faith and in reliance on a 
series of decisions of the Territorial Supreme Court of 
New Mexico, beginning in 1859 and extending to about 
1908, to the general effect that the Pueblo Indians were 
emancipated, that they bad the · right to sell their lands 
and the liability of losing them by adverse possession, 
and that the Nonintercourse Act of 1834 did not apply to 
them. The last-mentioned idea was supported by the 
Joseph case in 94 U. S., decided in 1877, in which the 
United States was defeated in an attempt to remove set
tlers from the Pueblo of Taos under the provisions of said 
Act. Up to 1913, therefore, when the Sandoval case was 
decided (231 U. S. 28), all the law there was, including 
that announced by the highest tribunal, was to the effect 
aforesaid. The Sandoval decision came as a great sur
prise, and it was natural that any proceedings interfering 
with titles so long supposed to be valid should be resisted 
in every possible way.62 

Herbert 0. Brayer, author of the leading history of pueblo 
land grants,63 comments on the Sandoval decision in these 
terms: 

From the Sandoval decision, in 1913, to the passage 
of the Pueblo lands act of 1924, every possible means to 
evade the consequences of the· supreme court decision 
was utilized by those non-Indians who were in possession 
of Pueblo 1ands.44 

44 Leo Crane, Desert Drums (Boston, 1928), 275-311. 

The constant friction between the non-Indian claimants 
and the Pueblo Indians finally culminated in an in
vestigation by the sixty-seventh congress. This investi
gation disclosed that there were approximately three 
thousand non-Indian claimants to lands within the ex
terior boundaries of the Pueblo grants. It was estimated 
that these three thousand claimants represented families 
aggregating twelve thousand persons. With the serious
ness of the situation impressed upon them b:v these fig
ures, congress began to seek a remedy for the situation. 
Senator Holm 0. Bursum of New Mexico introduced into 
the senate of the sixty-seventh congress a bill entitled, 
"An act to quiet title to lands within Pueblo Indian land 

02 D. J. File No. 232544. 
63 Pueblo Indian Land Grants of the "Rio Abajo," New Mexico (The 

Univ. of New Mexico Bulletin No. 334, 1939}, pp. 26-28. 
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grants and for other purposes." On the surface the bill 
seemed to be just what was needed. A close study of 
the Bursum bill disclosed, however, that it would have 
served to place the non-Indian holders of Indian land in 
a favorable position to obtain a clear title to holdings 
within the Pueblo grants, and to have put the burden of 
disproving the right of these private land holders upon 
the government. This would have entirely reversed the 
usual procedure with regard to land claims. [The bur
den of proof in such cases is always upon the claimant.] 
One authority, notably biased in favor of the Indians, 
distinctly charges an attempt on the part of Senator 
Bursum and the secretary of the interior, at that time, 
Albert B. Fall of New Mexico, to provide an easy means 
by which the non-Indians could make certain of obtain
ing a title to their lands which would be forever secure.46 

The Bursum bill received the backing of the Harding 
administration and seemed slated for enactment. To the 
defense of the Indians, and to the attack on the Bursum 
proposal, a strong opposition developed, led by two groups, 
the small New Mexico ~ssociation on Indian affairs and 
the general federation of women's clubs. The latter organ
ization, in 1921, had formed a committee on Indian welfare. 
Under the leadership of Mrs. Stella M. Atwood, this organ
ization employed Mr. John Collier, a student of Indian 
affairs, as field representative. As legal counsel the serv
ices of Francis C. Wilson of Santa Fe were obtained. Two 
congressional committees heard the case against the Bur
sum bill. The arguments presented by Mr. Wilson were 
strong and conclusive, and, together with the testimony of 
many who opposed the enactment of the proposed law, 
succeeded in "killing" the bill. 

A counter-proposal known as the Janes-Leatherwood bill 
was suggested by the adversaries of the Bursum act, but 
this measure also failed to obtain the approval of the con
gress. Pressed by constituents from New Mexico, Senator 
Bursum introduced a new measure on December 10, 1923, 
which called for the appointment of a commission to inves
tigate Pueblo land titles. Congress failed to pass the meas
ure during the 1923 session. In 1924, however, the act 
was revived and approved by congress on June 7. Known 
as the Pueblo Lands Act, this measure provided the means 
by which a final solution was made of the thousands of 
non-Indian claims within the lands of the Pueblo Indians.46 

C. THE PUEBLO LANDS ACT 

The Pueblo Lands Act established a "Pueblo Lands Board" 
consisting of the Secretary of the Interior, the Attorney General, 
and a third member appointed by the President. This board 
was. by section 2 of the act, given the duty of determining "the 
exterior boundaries of any land granted or confirmed to the 
Pueblo Indians of New Mexico by any authority of the United 
States of America, or any prior sovereignty, or acquired by said 
Indians as a community by purchase or otherwise," and to 
determine the status of all lands within such boundaries, subject 
to the requirement that a finding that Indian title had been 
extinguished required a unanimous vote of the board. 

The Attorney General was directed, in section 3 of the Pueblo 
Lands Act, to bring suit to quiet title to all lands listed as pueblo 
lands by the Lands Board. 

Section 4 of the act provided that non-Indian claimants, in 
order to substantiate their claims, must demonstrate either (a) 
continuous adverse possession under color of title since January 
6, 1902, supported by payment of taxes on the land, or (b) con
tinuous adverse possession since March 16, 1889, supported by 
payment of taxes, but without color of title. 

With respect to all lands and water rights found to have been 
lost by the Pueblos which might have been recovered by season
able prosecution on the part of the United States, the United 
States was to reimburse the Pueblos the fair market value of 

4
G Crane. Zoe. sit. Leo Crane was connectf'd with the Indian 

service for many years, serving as agent to the Hopi and Navajo 
Indians in Arizona and later becoming Indian agents for the 
Pueblo Indians of New Mexico. 

'
8 An Act to Quiet Title to Lands within Pueblo Indian Land 

Ch'antl, and for other Purposes, 43 Statutes 636. 

the lands and water rights. (Sec. 6.) On the other hand, the 
board was to report back to Congress the value of all improve
ments lost by non-Indian claimants whose claims were rejected. 
(Sees. 7, 15.) 

Other provisions of the Pueblo Lands Act provided for the 
filing of suit by the United States "in its sovereign capacity as 
guardian of said Pueblo Indians" in the nature of a bill of 
discovery (sec. 1) ; the investigation of lands and improvements 
of successful non-Indian claimants which might be purchased for 
the benefit of the Pueblos (sec. 8), the patenting of lands to 
successful non-Indian claimants (sec. 13) ; the adjudication of 
non-Indian claims superior to the original Pueblo grants and the 
filing of recommendations by the Secretary of the Interior re
specting such adjudications (sec. 14) ; and various other matters 
of procedure (sees. 6, 9, 10, 11, 12, 18, 19). 

Where lands for which the pueblo title was confirmed were 
inconveniently located, the Secretary of the Interior "with the 
consent of the governing authorities of the pueblo" might order 
them to be sold and the proceeds, after deducting the value of 
improvements of a losing claimant, were to "be paid over to the 
proper officer, or officers, of the Indian community." (Sec. 16.) 

Section 17 of the Pueblo Lands Act is a measure of substantive 
law directed to the prevention of future disputes rather than to 
the settlement of past disputes. 

Inasmuch as past disputes had arisen generally out of con
troversies concerning the validity of purported transfers of land 
or interests in land by pueblo authorities or individual Pueblo 
Indians, this section laid down an absolute rule that no such 
transfer should be of any validity in the future, unless approved 
in advance by the Secretary of the Interior. Thus the final step 
was taken in assimilating pueblo lands to the status of other 
triballands.6

' The section in question declares: 
No right, title, or interest in or to the lands of the 

Pueblo Indians of New Mexico to which their title has 
not been extinguished as hereinbefore determined shall 
hereafter be acquired or initiated by virtue of the laws of 
the State of New Mexico, or in any other manner except as 
may hereafter be provided by Congress, and no sale, grant, 
lease of any character, or other conveyance of lands, or 
any title or claim thereto, made by any pueblo as a com
munity, or any Pueblo Indian living in a community of 
Pueblo Indians, in the State of New Mexico, shall be of 
any validity in law or in equity unless the same be first 
approved by the Secretary of the Interior.65 

The constitutionality of the Pueblo Lands Act was upheld in 
a series of cases in the federal courts in which its provisions 
were applied.66 The end results of the Pueblo Lands Act are 
thus described in the study of Herbert 0. Brayer: 67 

Following the final adjudication of the pueblo titles, the 
special attorney for the Pueblo Indians was faced with ------

64 See Chapter 15, sec. 18, for a discussion of the restrictions upon 
alienation of tribal lands generally. 

65 The possible application of this statute to internal pueblo affairs is 
discussed in sec. 5 of this chapter. 

66 United States v. Wooten, 40 F. 2d 882 (1930) , holding that tax 
payments, within the statutory requirement, need not have been made 
prior to delinquency; Garcia v. United States, 43 F. 2d 873 (1930) , dis· 
cussed at p. 398, infra; Pueblo de San Juan v. United States, 47 F. 2d 
446 (1931), holding burden is upon Pueblo to show error in finding of 
Pueblo Lands Board that lands lost by Pueblo could not have been 
recovered by seasonable prosecution on the part of the United States ; 
Pueblo of Picuris in State of New Mexico v. Abeyta, 50 F . 2d 12 (1931), 
discussed at p. 397, infra; Pueblo de Taos v. Gusdorf, 50 F. 2d 721 (1031), 
holding that redemption of land by claimant after tax sale is not pay· 
ment of taxes within the requirements of the statute; United Sta tes v. 
Algodones Land Oo., 52 F. 2d 359 (1931), holding claimant's adverse 
possession under color of title presumably extends to entire area coverell 
by such title ; Pueblo de Taos v. Archuleta, 64 F. 2d 807 ; Same v. Anaya 
( 1933), dismissing pueblo suits for want of seasonable prosecution where 
pendency constituted cloud on settlers' titles. See also Op. Sol., I. D., 
M. 28850, December 16, 1936, interpreting sec. 13. 

61 Pueblo Indian Land Grants of the "Rio Abajo," New Mexico (Tho 
Univ. of New Mexico Bulletin No. 334, 1939), pp. 30-31. 
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the tremendous task of ejecting those claimants whose 
titles had been declared invalid. This official and the 
superintendent of the United Pueblos agency withheld any 
action in this regard until the awards made by the Pueblo 
lands board bad been provided for by the congress of the 
United States and paid to the holders of the rejected 
claims. Following this settlement the special attorney 
began the tedious process of clearing the Indian lands of 
all persons having no right to be upon them. At this 
writing, August 10, 1938, the special attorney for the 
Pueblo Indians, Mr. William Brophy of Albuquerque, 
states that all such non-Indian claimants have been re
moved. For the first time, therefore, since late in the 
seventeenth century, the Pueblo Indians of New Mexico 
are free from land controversy. 

Under a special acquisition program the Indian service 
is proceeding rapidly to purchase such lands as were 
confirmed to non-Indians by the Pueblo lands board and 
the courts, and which were deemed desirable for the needs 
of the Indians. ·with the conclusion of this program the 
Pueblo Indians will have no grounds for further disputes 
over lands granted them by the Spanish authorities and 
confirmed by the United States. 

The Pueblo Lands Act was implemented by a series of enact
ments carrying into effect the purposes of that act. Sums of 
money were appropriated for the expenses of the board 68 and for 
payments to the Pueblos and to non-Indian claimants, in the 
cases covered by the Pueblo Lands Act and in other cases which 
Congress deemed worthy of special consideration because of 
inadequacy of awards or special hardships.68 

The Pueblo Lands Act was further implemented and amended 
by the Act of May 31, 1933,70 a comprehensive measure directed 
primarily to the execution of a wards under the original act. 
Section 1 of the Act of May 31, 1933, provides that appropria
tions for a wards to the Pueblos 

• • • shall be expended by the Secretary of the In
terior, subject to approval of the governing authorities of 
each pueblo in question, at such times and in such 
amounts as he may deem wise and proper; for the pur
chase of lands and water rights to replace those which 
have been divested from said pueblos under the Act of 
June 7, 1924, or for the purchase or construction of reser
voirs, irrigation works, or other permanent improvements 
upon or for the benefit of the lands of said pueblos. 

Section 2 of the act authorizes awards in addition to those 
made by the Pueblo Lands Board to the following Pueblos : 
Jemez, Nambe, Taos, Santa Ana, Santo Domingo, Sandia, San 
Felipe, Isleta, Picuris, San Ildefonso, San Juan, Santa Clara, 
Cochiti, and Pojoaque. The Secretary of the Interior is directed 
to report back to Congress errors or omissions in the authoriza
tions contained in this section "measured by the present fair 
market value of the lands involved" (p. 108-109). 

Section 3 of the act authorizes money awards to white settlers 
and non-Indian claimants whose claims have been rejected by 

68 Act of January 20, 1925, 43 Stat. 753; Act of February 27, 1925, 
43 Stat. 1014; Act of March 3, 1926, 44 Stat. 161 ; Act of April 29, 
1926, 44 Stat. 330; Act of February 24, 1927, 44 Stat. 1178; Act of 
February 15, 1928, 45 S~at. 64 ; Act of May 29, 1928, 45 Stat. 883; Act 
of January 25, 1929, 45 Stat. 1094 ; Act of April 18, 1930, 46 Stat. 173. 

68 Act of December 22, 1927, 45 Stat. 2; Act of March 4, 192!:1, 45 Stat. 
1562; Act of May 14, 1930, 46 Stat. 279; Act of February 14, 1931, 
46 Stat. 1115 ; Act of March 4, 1931, 46 Stat. 1552 ; Act of April 22, 
1932, 47 Stat. 91 ; Act of July 1, 1932, 47 Stat. 525; Act of February 
17, 1933, 47 Stat. 820; Act of June 16, 1933, 48 Stat. 274; Act of Jung 
16, 1933, 48 Stat. 254 ; Act of May 9, 1935, 49 Stat. 176; Act of 
August 26, 1935, 49 Stat. 800; Act of June 4, 1936, 49 Stat. 1459: 
Act of June 22, 1936, 49 Stat. 1757; Act of May 15, 1936, 49 Stat. 2294; 
Act of August 9, 1937, 50 Stat. 564; Pub., No. 15, 76tb Cong., 1st sess. 
(March 28, 1939) ; Pub., No. 68, 76th Cong., 1st sess. (May 10, 1939). 
. 70 48 Stat. 108. An exhaustive analysis of the reasons for this legis

lation will be found In pt. 20 of tbe Survey of Conditions of the Indians 
in tbe United States (71st Cong., 2d sess., Hearings, Sen. Subcomm. 
of Comm. on Ind. Al'f.) pp. 11081-11317. And see American Indian Life, 
Bulletin No. 19 (January 1932), pp. 1-7. 

the Pueblo Lands Board (p. 109). Again the Secretary of the 
Interior is directed to report back to Congress errors in the 
amount specified measured by the present fair market value of 
the lands involved ( p. 109) . 

Section 4 of the act directs the Secretary of Agriculture to 
issue a permit to the Pueblo of Taos "upon application of the 
governor and council thereof," such permit to grant to the Pueblo 
the right to use certain designated lands "upon which lands said 
Indians depend for water supply, forage for their domestic live
stock, wood and timber for their personal use and as the scene 
of certain of their religious ceremonials" (p. 109).n 

Section 5 of this act regulates the manner in which the Secre
tary of the Interior may disburse funds awarded to the Pueblo 
in purchasing lands, water rights, options, etc. (p. 110). This 
section contains the following provisos establishing the policy of 
pueblo control, subject to departmental consent, in the utilization 
of pueblo funds: 

That the Secretary of the Interior shall not make any 
expenditures out of the pueblo funds resulting from the 
appropriations set forth herein, or prior appropriations for 
the same purpose, without first obtaining the approval of 
the governing authorities of the pueblo affected: And pro
vided further, That the governing authorities of any pueblo 
may initiate matters pertaining to the purchase of lands 
in behalf of their respective pueblos, which matters, or 
contracts relative thereto, will not be binding or concluded 
until approved by the Secretary of the Interior. (P. 110.) 

Section 6 of this act safeg1mrds the right of the Pueblos to 
prosecute independent suits for the recovery of lands claimed by 
third parties. This section also provides that the Pueblos may 
enter into agreement with the Secretary of the Interior tc 
abandon such suit and to accept instead awards provided by 
this act. 

Section 7 of the act amends section 16 of the Act of June 7, 
19·24, the original Pueblo Lands Act, providing that the Sec
retary of the Interior may, "with the consent of the governing 
authorities of the pueblo," order the sale of land to the highest 
bidder where such land although awarded to the Pueblo is not 
wanted ( p. 111). 

Section 8 of the act regulates the fees of attorneys employed by 
the Pueblos (p. 111). 

Section 9 safeguards existing water rights (p. 111). 
Section 10 provides that the awards authorized to be appro

priated under section 2 of this act to the Pueblos shall be appro
priated in three annual installments beginning with the fiscaL 
year 1937 ( p. 111) • 

D. THE DEVELOPMENT OF FEDERAL CONTROL 

The development of plenary federal control over the Pueblos of 
New Mexico, inaugurated in the Enabling Act, confirmed in the 
Sandoval case, and carried into effect by the Pueblo Lands Act 
and supplementary statutes, characterizes congressional legisla
tion, judicial decisions, and administrative policies in the period 
from 1910 to the present. This period in the legal history of the 
Pueblos is characterized by several legislative developments 
which parallel the solution of pueblo land problems: 

(1) A marked increase in the federal services provided for the 
New Mexico Pueblos by the Bureau of Indian Affairs, under 
authority of the regular appropriation acts. 

(2) As a correlative of this extension of federal services, the 
imposition of various debts and liens against the Pueblos. 

(3) A prohibition against the alienation of pueblo lands. 
( 4) A number of lesser statutes further defining the status of 

the Pueblo Indians. 

71 Of. Act of March 27, 1928, c. 2M, 45 Stat. 372, protecting the water
shed of Taos Pueblo within the Carson National Forest. 
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A brief commentary on these developments in the law govern
ing the Pueblos is in order. 

(1) The increase of federal services administered for the 
benefit of the Pueblos through the Department of the Interior is 
evident upon a rPading of the appropriation acts for the Bureau 
0f Indian Affairs and, beginning with the Act of May 24, 1922,72 

fo1· the Department of the Interior. The most important of the 
federal appropriations for the Pueblos, since 1910, are for irriga
tlon,13 drainage of pueblo lands,74 increased educational facilities 
for the Pueblo Indians,75 construction of bridges and roads,76 and 
the establishment of a sanatorium for the Pueblo Indians.77 

A number of difficult questions have arisen in connection with 
the reclamation of pueblo lands through the Middle Rio Grande 
Conservaucy District. This is a political subdivision of the State 
cf New Mexico. Within the area of its operations lie the lands 
of several Pueblos. The Act of E;ebruary 14, 1927,"8 authorized 
an appropriation of federal funds for reconnaissance work on 
the lands of Cochiti, Santo Domingo, San Felipe, Santa Ana, 
Sandia, and Isleta Pueblos. Upon the completion of the survey 
tll us authorized 70 there was enacted the Act of March 13, 1928,80 

~hlch authorized the Secretary of the Interior to enter into a 
contract with the Middle Rio Grande Conservancy District for 
conservation, irrigation, drainage, and flood-control work cover
ing pueblo lands. The statute fixed a maximum construction 
cost of $1,593,311, payable in not less than five annual install
ments. Such payments were to be made by the United States, 
subject to ·reimbursement "under such rules and regulations as 
may be prescribed by the Secretary of the Interior." To ensure 
such payments, the statute imposed a lien upon newly reclaimed 
pueblo lands and declared that reimbursement should be made 
out of rentals of newly reclaimed lands, or, if such lands were 
ever sold, out of the proceeds of the sale. No lien for construc
tion costs was imposed on those lands already irrigated by the 
Pueblo Indians, and it was provided that "such irrigated area of 
approximately 8,346 acres shall not be subject by the district or 
otherwise to any pro rata share of the cost of future operatiun 
and maintenance or betterment work performed by the district." 
Further protection of Indian rights is contained in provisions 
assuring the priority of Indian water rights, preference to Indian 
lessees in the leasing of newly reclaimed lands, and free leasing 
of 4,000 acres of such lands to Indians cultivating the same. 

Under the foregoing statute a contract was executed between 
the Secretary of the Interior and the Middle Rio Grande Con
servancy District on December 14, 1928. 

As construed by the Solicitor of the Interior Department, the 
statute and the contract permitted the district to charge opera
tion and maintenance costs on pueblo lands outside of the 8,346 

acres already irrigated but did not authorize the payment of such 
charges either by the United States or by the Pueblos.81 This 
omission was remedied by the Act of August 27, 1935,S2 which 
authorized the Secretary of the Interior to contract for the pay
ment of operation and maintenance costs on the newly reclaimed 
lands for 5 years 83 on a reimbursable basis. 

Appropriations have been made from time to time by Congress 
to meet the obligations to the Middle Rio Grande Conservancy 
District assumed under the 1928 and 1935 acts.84 

(2) A number of the appropriations above discussed are, by the 
express language of the appropriation acts, reimbursable in 
accordance with rules and regulations which the Secretary of the 
Interior shall prescribe.SG 

(3) While section 17 of the Pueblo Lands Act, as we have 
noted, bars transfers of pueblo land not approved in advance by 
the Secretary of the Interior, section 4 of the Act of June 18, 
1934,86 goes further and bars all transfers of tribal land exc~pt 
such as are made in exchange for lands of equal value.87 

The Act of June 18, 1934, applies to all the Pueblos of New 
Mexico except the Pueblo. of Jemez, as a result of referendum 
elections held in each Pueblo pursuant to section 18 of the act. 
The present situation, therefore, is that the Pueblo of Jemez, with 
the approval of the Secretary of the Interior, may alienate pueblo 
lands or interests therein, but that the other Pueblos can alienate 
lands or interests in land only where two conditions are met : 
Land of equal value must be received in exchange; and the ap
proval of the Secretary of the Interior must be obtained in 
advance. 

( 4) The admission of New Mexico to statehood was promptly 
followed by a series of legislative measures designed to prevent 
the further expansion of Indian lands within the state. The 
Appropriation Act of June 30, 1913,88 attached the following pro
viso to the regular a~propriation for the survey and allotment of 
J ands in severalty : 

Provided, That no part of said sum shall be used for sur
vey, resurvey, classification, appraisement, or allotment of 
any land in severalty upon the public domain to any In
dian, whether of the Navajo or other tribes, within the 
State of New Mexico and the State of Arizona. (P. 78.) 

81 Op. Sol. I. D., M.27512, February 20, 1935. 
82 c. 745, 49 Stat. 887. 
83 This authorization was extended to 1945 by sec. 5 of the Act ot 

June 20, 1938, 52 Stat. 778, 779. This act also authorized outright 
(nonreimbursable) federal appropriations for construction costs and 
past and future operation and maintenance charges on lands of the 
Albuquerque School, authorized payment, on a reimbursable basis, for 
extra construction work not contemplated in the original plan, and 

12 42 Stat. 552. authorized reimbursable payments on lands newly acquired. Of. Op. Sol. 
73 Practically all regular appropriation acts from statehood to date. I. D., M.28108, March 18, 1936, holding that the Secretary may con-
74 Act uf February 14, 1920, 41 Stat. 408, 423; Act of March 3, 1921, tract for payment of construction · col!lts on newly acquired lands. 

41 Stat. 1225, 1239 ; Act of May 24, 1922, 42 Stat. 552; Act of January 84 Act of May 29, 1928, 45 Stat. 883, 900; Act of March 4, 1929, 45 
24, 1923, 42 Stat. 1174, 1193; Act of June 5, 1924, 43 Stat. 390, 403. Stat. 1tl23, 1640; Act of March 26, 1930, 46 Stat. 90, 104; Act of May 

7G See Act of May 10, 1926, 44 Stat. 453, 468. See Act of January 12, 1 14, 1930, 46 Stat. 279, 292; Act of February 14, 1931, 46 Stat. 1115, 
1927, 44 Stat. 934, 948. · 1128; Act of March 4, 1931, 46 Stat. 1552. 1567; Act of April 22, 1932, 

111 Legislation governing appropriations for a road through the Santa 47 Stat. 91, 102; Act of February 17, 1933, 47 Stat. 820, 831 ; Act of 
Clara Pueblo establishes a special control over the admission to the Puye March 2, 1934, 48 Stat. 362, 371 ; Act of June 19, 1934, 48 Stat. 1021, 
Cliff Ruins for the benefit of the Pueblo. Act of March 4, 1929, 45 Stat. 1033; Act of May 9, 1935, 49 Stat. 176, 188 ("final payment") ; Act of 
1562, 1586- 1587. June 22, 1936, 49 Stat. 1757, 1770 ; Act of August !l, 1937, 50 Stat. 564, 

77 Act of March 26 1930 46 Stat. 90 104. 579; Act of August 25, 1937, 50 Stat. 755, 764; Act of May 9, 1938, 
78 44 Stat. 1098. ' ' ' 52 Stat. 291, 306 ("final payment"). 
7o The r eport in question transmitted by the Secretary of the Interior on 85 See, for example, Act of February 14, 1920, 41 Stat. 408, 423, and 

January 12, 1928 (House 'noc. No. 141, 70th Cong., 1st sess.), estimated acts cited in preceding footnote. And see Chapter 12, sec. 7. 
that the project would benefit approximately 132 000 acres of which 86 48 Stat. 984, 25 U. S. C. 464. See Chapter 15, sec. 18C. 
approximately 23,000 acres were Pueblo Indian l~nds. Of 'the latter, 87 On the effect of the restraints on alienation contained in sec. 17 
approximately 8,346 were found to be under cultivation. of the Act of June 18, 1934, 25 U. S. C. 477, in the event tha t any 

so 45 Stat. 312. For regula tions adopted pursuant to this law, see of the Pueblos should be chartered thereunder, see Chapter 15, sec. 18. 
25 C. 11'. R. 129.1. 88 38 Stat. 77. 
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This proviso is repeated in every regular Indian Bureau and 

Interior Department appropriation act up to anp. including the 
appropriation act of February 17, 1933.89 

In the Appropriation Act of May 25, 1918,00 the following item 
of permanent substantive law appears: 

That hereafter no Indian reservation shall be created, nor 
shall any additions be made to one heretofore created, 
within the limits of the States of New Mexico and Arizona, 
except by Act of Congress. (P. 570.) 

The Appropriation Act of June 22, 19B6,91 contained a third 
limitation on the expansion of Indian lands in New Mexico, in 
the form of a proviso attached to the appropriation for land 
purchases pursuant to section 5 of the Act of June 18, 1934. This 
proviso, which bas been substantially reenacted in each succeed
ing appropriation act,92 declared: 

Prodded, That within the States of Arizona, New Mexico, 
and Wyoming no part of said sum shall be used for the 
acquisition of land outside of the boundaries of existing 
Indian reservations. (P. 1765.) 

While these legislative barriers were being erected against 
acquisition of non-Indian lands for Indian use, the acquisition of 
Indian lands for non-Indian use was facilitated by the Act of 
May 10, 19·26,08 entitled "An Act To provide for the condemnation 
of the lands of Pueblo Indians in New Mexico for public pur
poses, and making the laws of the State of New Mexico applicable 
to such proceedings." Under this act pueblo lands "may be con
demned for any public purpose and for any purpose for which 
lands may be condemned under the laws of the State of New 
Mexico." Condemnation proceedings under this act must be 
brought in the federal courts, and notice of suit must be "served 
upon the superintendent or other officer in charge of the particu
lar pueblo where the land is situated." 

This act .is substantially similar to the general statute govern
ing condemnation of allotted lands, but there is no parallel stat
ute goyerning tribal lands generally, so that the Pueblos are 
subjected to a type of action from which other tribes are 
immune. 

89 Act of August 1, 1914, 38 Stat. 582 ; Act of May 18, 1916, 39 Stat. 
123; Act of March 2, 1917, 39 Stat. 969; Act of May 25, 1918, 40 Stat. 
561 ; Act of June 30, 1919, 41 Stat. 3 ; Act of February 14, 1920, 41 Stat. 
408; Act of March 3, 1921, 41 Stat. 1225; Act of May 24, 1922, 42 
Stat. 552; Act of June 5, 1924, 43 Stat. 390; Act of March 3, 1925, 
43 Stat. 1141; Act of May 10, 1926, 4il Stat. 453; Act of January 12, 
1927, 44 Stat. 934 ; Act of March 7, 1928, 45 Stat~ 200; Act of l\larch 
4, 1929, 45 Stat. 1562; Act of May 14, 1930, 46 Stat. 279; Act of 
F ebruary 14, 1931, 46 Stat. 1115; Act of April 22, 1932, 47 Stat. 91; 
Act of Feb. 17, 1933, 47 Stat. 820. 

oo 40 Stat. 561. A year later a general prohibition against the creation 
of Indian reservations except by act of Congress, was included in the 
Appropriation Act of June 30, 1919, sec. 27, 41 Stat. l:l , 34, which was 
later supplemented by the Act of March 3, 1927, sec. 4 , 44 Stat. 1347, 
prohibiting tbe alteration of reservation boundaries except by act of 
Congress. See Chapter 15, sec. 7. 

0149 Stat. 1757. 
92 Act of August 9, 1937, 50 Stat. 564; Pub. No. 68, 76th Cong., 1st 

sess. (May 10, 1939). 
93 C. 282, 44 Stat. 498. 

By the Act of April 21, 1928,9
' general laws goYerning the 

acquisition of rights-of-way through Indian lands 95 were made 
applicable to the Pueblos of New Mexico. 

The extension of Indian liquor laws to the Pueblos, effected 
by the Enabling Act of 1910,96 called forth a special reference to 
the Pueblos in a pt·ovision of the Appropriation Act of August 
24, 1912,n exempting sacramental wine from such laws. 98 

A further piece of special legislation for the Pueblo Indians 
is found in the Appropriation Act of March 2, 1917,99 which con
tains a proviso to the effect that no part of the sum appro· 
priated for pay of judges of Indian courts "shall be used to pay 
any judge for the Pueblo Indians of New Mexico, and that no 
such judge shall be appointed for such Indians by any United 
States official or employee." 

This account of legislation peculiarly affecting the Pueblo In
dians, during the period of statehood, would not be completf' 
without a reference to the course of legislation affecting the 
expenditure of tribal funds. At first, the funds awarded to 
the Pueblos under the Pueblo Lands Act were expendible by 
the Secretary of the Interior for the purchase of land and 
water rights for such Indians.100 The purposes for which such 
funds might be expended were broadened in subsequent appro· 
priation acts to cover fencing, irrigation, il'l!provement, and the 
repayment of federal loans to Pueblos for "industry and self
support," 101 and purchase of agricultural machinery.102 Until the 
Act of May 31, 1933, however, discretion in the expenditure of 
/Pueblo funds was vested in the Secretary of the Interior. The 
act of that date made the consent of the go\erning authorities 
of the Pueblo concerned a condition pr~ceclent to the expenditure 
of pueblo funds. The principle thus established was generalizell 
a year later in section 16 of the Act of June 18, 1934.108 

For eight decades the Pueblos had faced the choice of being 
treated like other Indian tribes and subjected to federal control 
of their internal affairs or being treated like non-Indians and 
finding themselves cut loose from federal services and their lands 
cut loose from federal protection. Recent legislation ·and admin
istration have overcome this dilemma by recognizing the right of 
self-government to be an inherent right of the Pueblos and of 
other tribes, and by revising the scope of federal supervision in 
the field of Indian affairs so that the Pueblos, like other tribes, 
may enjoy federal services and federal protection without sur
rendering control over their internal municipal life. 

e4 C. 400, 45 Stat. 442. The reasons for this enactment are set forth 
in H. Rept. No. 816, 70th Cong., 1st sess. 

95 25 u. s. c. 311, 312, 313, 314, 315, 317, 318, 319, 321; 43 u. s. c. 
934-935. 

uo Act of June 20, 1910, 36 Stat. 557. See p. ll89, supm. 
07 37 Stat. 518. 
os See Chapter 17, sec. 4. 

oo 39 Stat. 969, 972. 
1 00 See Act of December 22, 1927, 45 Stat. 2, at pp. 17- 18. 
:to1 Acts of March 4, 1929, 45 Stat. 1562 ; May 14, 1930, 46 Stat. 279. 
102 Acts of February 14, 1931, 46 Stat. 1115; July 1, 1932, 47 Stat. 

525; February 17, 1933, 47 Stat. 820. 
1os 48 Stat. 984, 986, 25 U. S. C. 476. See Chapter 5, sec. 10. 

SECTION 5. PUEBLO SELF-GOVERNMENT 104 

At least · since the Sandoval decision, in 1913, there has been 
no room for doubt that the Pueblos of New Mexico are Indian 

104 Although in matters of self-government each pueblo is autonomous, 
mention should be made of the all-Pueblo Council, which has functioned 
as a consultative body in matters of common concern to the New Mexico 
Pueblos since 1922. On the operation of this body, see American Indian 
Life, Bulletin No. 10 (October-November 1927), pp. 7-13. 

267785-41--27 

tribes entitled to the same rights of self-government, under the 
Constitution and laws of the United States, as other Indian 
tribes. The scope of these rights of self-government has been 
outlined in Chapter 7 of this volume and need not be discussed 
further at this point. The actual exercise of these rights, how
ever, by the Pueblos has given rise to at least three legal prob
lems which deserve special mention, namely: (1) The legal au-
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thority of ·pueblo officers ; ( 2) the status of religious liberties of 
pueblo members, in view of the intimate connection between 
religious and political affairs in the pueblo system of govern
ment; and (3) the right of the Pueblo to control occupancy rights 
of individual members in pueblo lands. 

(1) The question of the authority of pueblo officers has gen
erally arisen in connection with the validity of agreements pur
portedly executed on behalf of a Pueblo. The case of Pueblo of 
Santa Rosa v. Fa1ll,10

;; turned on the issue of whether the "cap
tain" of an alleged Pueblo in the State of Arizona had authority 
to act for the Pueblo in executing a contract affecting tribal 
claims to land. The Supreme Court held that according to the 
custom of the Pueblo the "captain" wo.uld have no authority to 
act .on behalf of the Pueblo in a matter of this importance, 
declaring: 

That Luis was without power to execute the papers in 
question, for lack of authority from the Indian council, 
in our opinion is well established. (Pp. 319---320.) 

· The suit based upon the alleged agreement with the pueblo 
"captain," was ordered dismissed "without prejudice to the 
bringing of any other suit hereafter by and with the authority 
of the alleged Pueblo of Santa Rosa." (P. 321.) 

The rule announced in the case of the Pueblo of Santa Rosa 
has been applied to the Pueblos of New Mexico. The Solicitor 
of the Department of the Interior held, in a memorandum of 
March 11, 1935, that a grant of a right-of-way executed by the 
Governor of Pojoaque Pueblo was invalid for the reason that 
"According to the custom of the pueblo, a grant of lands cannot 
be made by the governor, but only by the governor and council, 
or by an assembly of. the entire pueblo." 

In matters of lesser importance than the disposition of pueblo 
lands and claims, pueblo authority will generally be exercised 
by the civil officers or the civil council of the Pueblo. Among 
the Rio Grande Pueblos, the roster of officers generally includes 
a governor, the chief executive of the Pueblo, a lieutenant gov
ernor, and one or more war captains (who in addition to their 
religious duties generally act as police officers), fiscales (who 
are charged with care of graveyards and church property), and 
sheriffs (messengers of the Governor and council), all elected 
for 1-year terms. The civil council will generally include the 
officers and a number of "principales." The status of ''princi
pales" is a more or less permanent status generally conferred 
upon those who have held the post of governor and sometimes 
npon those who have held other elective offices in the Pueblo. 

Within this general framework of pueblo government there 
are, of course, many Yariations of structure and except in the 
Pueblos of Laguua and. Santa Clara, which operate under writ
ten constitutions,' 06 questions of governmental structure and 
authority would require specific inquiry into the custom of the 
particu1ar Pueblo. 

(2) Questions involving religious aspects of pueblo social life 
are fraught with such difficulty and complexity that it would 
be rash to attempt to formulate the law governing this field of 
pueblo life except in terms of very specific fact situations. It 
may be worth while, however, to note several caveats against 
hasty and tempting conclusions in this field. 

In the first place, it must be recognized that while the Span
iards insisted upon a separation of religious and lay authority 
wilhin each Pueblo, and the regu lar civil officers and civil 

105 273 u. s. 315 (1927). 
106 'l'hat of Laguna was adopted by the Laguna Indians on January 

1. 1908, without any specific congressional authorization or depart
mental supervision. That of Saata Clara Pueblo was adopted by the 
Indians on December 14, 1935, and approved by the Secretary of the 
Interior on D~ cemller 20, 1935, pursuant to the Act of June 18 1934 
48 Stat. 984, 25 U. S. C. 461 ~t seq. ' ' 

council were set up in response to this insistence, this separa
tion has probably nowhere been completely carried through, 
except at the Pueblo of Laguna. Thus one may find that nomi
nations to civil office are made by the caciques, the native re
ligious leaders of the Pueblo, and. in some Pueblos, always 
elected unanimously thereafter by the pueblo assembly. 

In the second place, it should be noted that the distinction 
between religious and civil services required of pueblo members 
is a distinction on which two experts will seldom agree. 

Finally, it should be remembered that the doctrine of separa
tipn of church and state, although fundamental in the govern
ment of the United States, has never been imposed by Congress 
as a formula to which the Pueblos must adhere. 

In view of these difficulties, efforts to apply to the Pueblos 
canons of religious liberty which would apply to federal or state 
governments must be viewed with extreme reserve. 

The memorandum submitted to Assistant Attorney General 
Blair 'by Special Assistant to the Attorney General G. A. Iver
son, on October 3, 1936, dealing with su-ppression of the use of 
peyote in the Pueblo of Taos, illustrates the difficulties of the 
subject and provides a useful guide for further inquiries of this 
nature. In this case certain Indians using peyote in violation 
of a tribal custom or ordinance had been tried by the pueblo 
council and punished by having their land assignments taken 
away from them. The Iverson memorandum deals with the 
question of whether the Federal Government might intervene 
to correct an apparent injustice done to the peyote users of the 
Pueblo. 

The memorandum reaches the conclusion that the Pueblo In
dians are entitled to the protection of the First Amendment 
guaranteeing religious liberty, but that this amendment is inap
plicable to the action of the Pueblo authorities themselves as 
distinguished from the action of federal authorities ·; 107 that the 
authority of the tribal court of the Pueblo was clear; that the 
executive officers of the United States would have no authority to 
interfere with the administration of ju12tice by the pueblo court 
in matters affecting relations between members of the Pueblo ;108 

that the revocation of an assignment by the Pueblo council, which 
had been imposed as a penalty, was in violation of the Act of 
June 7, 1924/09 so that the Secretary of the Interior would be 
justified in taking the position "that the attempted coercion is 
invalid and without force and effect" ; 110 and finally, that the 
Federal Government would ;ot be able by any judicial proceeding 
to interfere with the action of the~ tribal council in these cases.111 

The Iverson opinion apparently assumed that the occupancy 
interest of the Indians concerned was an interest in land within 
the meaning of the Act of June 7, 1924, which governs the trans
fer of interests in land of the Pueblo Indians. The factual cor
rectness of this assumption with respect to the land of the 
Pueblo Indians of Taos is perhaps open to question.112 This does 
not affect the validity of the argument presented in the Iverson 
memorandum that the officials of a Pueblo wo.uld not be author
ized to transfer interests in land from one individual to another. 
If, however, no such action is attempted, that is to say, if what 
the individual pueblo member has is not an interest in land but a 
privilege of use terminable at the will of the Pueblo itself, it 
would appear that the limitation referred to in the Iverson memo
randum is of no practical importance in the situation dealt with. 
If in point of fact the individual member has only a privilege 
of occupancy terminable at the will of the Pueblo, then the Pueblo 

107 8 Memoranda, Lands Division D. J. [1936], 220, 221-223. 
1os Ibid., pp. 231-236. 
109 43 Stat. 636. 
no 8 Memoranda, Lands Division D. J. [1936], p. 230. 
111 Ibid., p. 240. 
112 See pp. 395-396, infra. 
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would clearly be justified in terminating that occupancy without 
the approval of the Secretary of the Interior. 

The Iverson opinion contains an illuminating analysis of the 
judicial authority of the Pueblo council: 

The Indian officials who assumed to dispose of the con
troversy i.n the instant case obtained their authority, 
whatever It was, from the Indian tribe under this govern
mental policy of self-development or self-determination. 
They constituted a determining body as a part of a local 
government . which in its principal aspects contained the 
elements of representative government as that term is 
understood in our system. It appears to have been created 
upon deliberate action on the part of the tribe, and while 
its exercise of authority was necessarily limited by various 
and sundry acts of Congress, it rested upon what appears 
to have been a custom of long duration. True, it is not a 
court with such dignity as that for example of the s ~meca 
Indians of New York who had adopted a constitutional 
charter relating to various domestic subjects connected 
with domestic relations and even property rights (Rice v. 
Maybee, 2 Fed. Supp. 669), but patently. the absence of 
formality or regularity of procedure is not a requirement 
going to or affecting the validity or binding · force and 
effect of conclusions reached or judgments announced 
within the scope of the limited authority of sueh an 
institution. 

* * * * * 
In what has been said above it is assumed that worship 

by the Indians and the practice of religious ceremonies 
?-re internal affairs of the Indians. * * * Accordingly, 
If the use of peyote was outlawed as pernicious to the wel
fare of the Indians, the right of the Indian Council to 
regulate its use or prevent it altogether cannot be ques
tioned because forsooth it was used as a part of a religious 
ceremony. It seems to me that the question in either 
event presents a tribal matter and must under the authori
t~es b~ left to tribal determination. True, the present 
Council may be wrong. It may be actuated by bias or 
prejudice against the members of the Native American 
Church. It may be that their actions were influenced by 
ulterior motives and that a wrong should be corrected but 
as before stated, the Indians themselves created th~ tri
bunal and custom and usage support the validity of its 
judgments. Next year another election will probably be 
held and a different tribunal inducted into office. The 
government of the Indians in this case being in a measure 
at least representative, they should be left in matters of 
this character to their own deYices. There being no appeal 
from the judgment of the court, the right of appeal being 
purely statutory, the judgment cannot be reviewed, but 
this fact does not affect either the jurisdiction or the 
power.118 

(3) The right of the Pueblo to control occupancy rights of 
individual members in pueblo lands is essentially similar to the 
right of other tribes with respect to tribal lands, discussed in 
Chapter 9 of this volume. Although, as noted, the Iverson mem
orandum held that the council of the Pueblo could not, without 
the approval of the Secretary of the Interior, reYoke or transfer 
an interest in land possessed by a member of the Pueblo, the 
assumption that individual Taos Indians held such interests in 
lund is not supported by any facts set forth in the Iverson memo
randum. A recent memorandum of the Solicitor of the Interior 
Department on this point m declares, after setting forth the 
language of section 17 of the Act of June 7, 1924: 115 

Under the foregoing language, it must be held that if an 
assignment in the Santa Clara Pueblo amounts to a trans
fer of right, title, or interest in real property, any pur
ported assignment, whether to an Indian or to a non
Indian, made by the pueblo without the prior approval of 
the Secretary of the Interior is without validity_in law or 
equity. On the other hand, if an assignment does not 
convey an interest in the land itself, it does not fall within 

ns 8 Memoranda, Lands Division D. J. [1936], 220, 226, 227-228. 
m Memo. Acting Sol. I. D., April 14, 1939. 

115 4R Stat. 636 ; di scussed at p. 390, supra. 

the scope of the statute cited. It becomes important, 
therefore, to distinguish between those transactions which 
convey an interest in real property and those transactions 
which, while relating to the use of real property do not 
create an interest therein. ' 

This distinction has been considered by the courts in a 
great variety of cases which seek to distinguish an interest 
in land from a mere license. A recent decision in the 
Circuit Court of Appeals for the Eighth Circuit holds: 

"A mere permission to use land, dominion over it re
maining in the owner and no interest or exclusive posses
sion of it being given, is but a license. (Citing authori
ties.)" (Tips v. United States, 70 F. (2d) 525, 526.) 
[C. C. A. 5, 1934. J 

The essential characteristic of a license to use real prop
erty, .as distinguished from an interest in real property, is 
that m the former case the licensee has no vested right as 
against the licensor or third parties. He has only a 
priYilege, which the licensor may terminate. 

As Justice Holmes pointed out, in Marrone v. Washing
ton Jockey Club, 227 U. S. 633, "A contract binds the 
person of the maker but does not create an interest in the 
property that it may concern, unless it also operates as a 
conveyance. * * * But if it did not create such an 
interest, that is to say, a right in rem valid against the 
landowner and third persons, the holder had no right to 
enforce specific performance by self-lielp. His only right 
was to sue upon the contract for the breach." (At p. 636.) 

Put in its simplest terms, the rule is that a landowner 
does not transfer an interest in his . land by allowing an
other to use the land. Thus, for instance, a member of 
the landowner's family, inasmuch as he is "a bare licensee 
of the owner, who has no legal interest in the land," 
cannot derive from his legal privilege to use the land a 
right against the landowner or against third parties. El
liott v. Town of Mason, 81 Atl. 701 (N. H. 1911). See also 
Keystone liumber Oo. v. Kolman, 69 N. W. 165 (Wis. 1896). 

The distinction established by the cases between a 
license and an interest in land is entirely consistent with 
the purpose of the Pueblo Land Act of June 7, "1924. 

A reading of the legislative history of that act shows 
that it was designed to stop the loss of pueblo lands by 
stopping transactions from which a claim against the 
pueblo might ultimately be derived. Thus if a pueblo, 
under th~ guise of making assignments, should in effect 
grant a life estate or even a leasehold interest to an indi· 
vidual member of the pueblo, there would be a transaction 
upon which a claim adverse to the pueblo might be 
founded either by the individual or by a third party to 
whom he might convey his rights. On the other hand the 
action or inaction of the pueblo authorities in permitting 
a pueblo member to use a designated area of pueblo land 
would not of itself create any interest in land adverse to 
the title of the pueblo itself, any more than the decision 
of a family council to allot certain rooms or buildino-s to 
certain members of the family would constitute a tra~sfer 
of an interest in land. 

In between t~ese two extremes difficult "twilight zone" 
cases may appear. In these cases the courts haYe looked 
to the intention of the parties to determine whether the 
transaction was intended to create a right against the 
landowner and against third parties. If it was so in
tended, the transaction must be regarded as a conveyance 
of an interest in real property. If not, a mere license 
relationship is established. 

EYeu the language of leasing will not suffice to create 
a lease relatiom;llip if the transaction leaves complete 
power over the land in the hands of the landowner. Thus 
in the case of Tips v. Uwited States, 70 F. (2d) 525 [C. C: 
A. 5, 1934], the court found that an instrument which 
used the terms "landlord," "tenant," "lease," etc., was 
nevertheless a mere license, because the so-called lessor, 
the War Department, had no power to lease the property 
or to grant more than a revocable permit to use the 
property. 

* * * * * 
It would be entirely improper for me to attempt to 

apply the general principles, above set forth, to an 
imaginary assignment that may be made to an imaginary 
Indian under an imaginary ordinance that has not yet 
been _vassed. When an actual assignment is made or pro-
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posed and the bylaws, ordinances, unwritten customs or 
expressed intentions of the parties which bear upon the 
issues above presented are laid before me, I shall be 
glad to render an opinion on the question of whether such 
assignment involYes a conveyance of an interest in land 
nnd is therefore invalid without prior Secretarial 
approval. 

The foregoing discussion however should make clear 

the right of the pueblo to grant a mere license for the 
use of lands to the members of the pueblo. It should be 
equally clear, under the principles above set forth, that 
the pueblo lacks power to grant more than a mere license 
and that any oral transaction or written instrument pur
porting to grant an interest in land valid against the 
pueblo itself or against third parties would be void at 
law and in equity. 

SECTION 6. PUEBLO LAND TITLES 

Without further reference to the history of pueblo land titles, 
dealt with in the earlier sections of this chapter, we may attempt 
a statement of the incidents of pueblo land ownership today. 
At the present time the land ownership of the Pueblos is of two 
types. There is, in the first place, land to which the Pueblos 
hold fee title, under grants of the Spanish, the Mexican, or the 
United States Governments, or by reason of purchases made by 
the Pueblo. In the second place, there is land to which legal 
title is held by the United States, the equitable ownership of 
which is vested in the Pueblo. Such lands include statutory 
reservations 116 and Executive order reservations of lands for
merly part of the public domain.117 Likewise, lands purchased 
by the United States for the benefit of the Pueblo, whether 
through the use of pueblo funds or through the use of gratuity 
appropriations, may fall under. this category. In its relations to 
third parties, however, the rights of the Pueblo are not sub
stantially affected by the distinction between the two forms of 
title.118 As a legal owner or as an equitable owner the Pueblo 
has all the ordinary rights of a landowner with respect to third 
parties except the right of alienation. The Pueblo has the right 
to exclude third parties from its land,119 and it has the right to 

116 Act of April12, 1924, c. 90, 43 Stat. 92 (Zia Pueblo) ; Act of May 23, 
1928, 45 Stat. 717 (Acoma); Act of February 11, 1929, 45 Stat. 1161 
(San Ildefonso). 

117 See Chapter 15, sec. 7. 
118 The conclusion of the process of assimilating pueblo grant lands to 

the status of other tribal lands is found in United States v. Ohavez~ 290 
U. S. 357 (Hl33), holding that pueblo lands are "Indian country" for 
purposes of federal criminal jurisdiction. The opinion of Mr. Justice 
Van Devanter contains a brief but informative resume of the legal his
tory of the New Mexico Pueblos. 

110 Pueblo de San Juan v. United States, 47 F. 2d 446 (C. C. A. 10, 
1931). See Chapter 15, sec. 20. 

qualify this exclusion by specific conditions under which third 
parties will be permitted to enter upon pueblo lands. As a land
owner the Pueblo may insist that its licensees pay a sum of 
money for the privilege of entering the pueblo lands, and that 
while they are within the pueblo boundaries they refrain from 
certain types of conduct which the pueblo authorities classify as 
offensive. As a landowner the Pueblo may grant revocable rights 
of occupancy, grazing permits, or other licenses to nonmembers, 
provided that no property interest is thereby alienated, and sub
ject to the approval of the Interior Department where such ap
proval is required by existing law. Likewise, the Pueblo may 
lease pueblo lands to member~ or to outsiders subject to the 
approval of the Secretary of the Interior. The necessity of 
obtaining the consent of the United States to any transaction 
involving alienation of a property interest, whether by sale, 
mortgage, exchange, gift, or lease is a matter to which we have 
already given consideration at pages 390 and 395. 

The legal authority of the Pueblo to exercise the rights of a 
landowner does not depend upon the peculiar facts with respect 
to the legal title of pueblo grant lands. Its rights are cognate 
with the rights of other tribes, which have been analyzed in 
Chapter 15 of this volume. 

The limitations upon those rights, while generally similar to 
the limitations placed upon land ownership by other tribes, are · 
made specific by the terms of the Pueblo Lands Act of June 7, 
1924, which has been discussed on page 390. Briefly sum
marized, it may be said that in its relations wit~ th-e states, the 
F'ederal Government, the members of the Pueblo, and third 
parties generally, the Pueblo is the owner of lands granted or 
reserved to it, except that it does not haYe the right to dispose 
of the land or any interest therein without the approval of the 
United States. 

SECTION 7. THE RELATION OF THE PUEBLOS TO THE FEDERAL GOVERNMENT 

'.rhat the Pueblo~· are wards of the United States in the sense 
in which that phrase was first used, i. e., that Congress pos
sesses plenary vower to goyern the Pueblos, is a proposition 
that has not been cast in doubt since the Sandoval case.120 

There remains the question how far Congress has exercised this 
power and, in particular, how far Congress has conferred upon 
the Executive branch of the Federal Government authority over 
the Pueblos. The question of the scope of Executive power with 
respect to the Pueblos is dealt with in a recent opinion of the 
Solicitor of the Interior D~partment 121 from which the follow
ing passage is quoted : 

One of the points on which administrative control is 
clearly established relates to the disposition of real prop
erty. Here the cases hold that the Pueblos have no power 
to dispose of real property except with the consent of the 
United States. Such consent may be given expressly by 
tbe Secretary of the Interior, or implicitly through a lega~ 
action involving pueblo lands. In the latter case the 

___ u_n_i_te_d States must be a party to the action, or else the 
120 231 U.S. 28 (1913), discussed at pp. 389-3'90, supra. 
121 Op. Sol. I. D., M.29566, August 9, 1939. 

Pueblos must be represented by an attorney appointed by 
the United States, if the decree against the Pueblos is 
to have validity. 

The chief authority cited for this statement is the case of 
United States v. Candela1'ia,122 in which the following question 
was certified to the Supreme Court: 

1. Are Pueblo Indians in New Mexico in such status of 
tutelage as to their lands in that State that the United 
States, as such guardian, is not barred either by a judg
ment in a suit involving title to such lands begun in the 
territorial court and passing to judgment after statehood 
or by a judgment in a similar action in the United States 
District Court for the District of New Mexico, where, in 
each of said actions, the United States was not a party 
nor was the nttorney representing such Indians therein 
authorized so to do by the United States? (P. 438.) 

This question the Supreme Court answered in the following 
terms, per Van Devanter, J.: 

Many provisions have been enacted by Congress-some 
general and other special-to prevent the Government's 

------
122 271 u. s. 432 (1926). 
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Indian wards from improvidently disposing of their lands 
and becoming homeless public charges. One of these pro
visions, now embodied in section 2116 of the Revised Stat
utes, declares: "No purchase, grant, lease, or other con
veyance of lands, or of any title or claim thereto from 
any Indian nn tion or tribe of Indians, shall be of any 
validity in law or equity, unless the same be made by 
treaty or conYention entered into pursuant to the Con-

stitution." This provision was originally adopted in 183<1. 
c. 161, sec. 12, 4 Stat. 733, and, with others "regulating 
trade and intercourse with the Indian tribes," was ex
tended over "the Indian tribes" of New Mexico in 1851, 
c. 14, sec. 7, 9 Stat. 587. 

While there is no express reference in the provision to 
Pueblo Indians, we think it must be taken as including 
them. They are plainly within its spirit and, in our 
opinion, fairly within its words, "any tribe of Indians." 
Although sedentary, industrious and disposed to peace, 
th0y are Indians in race, customs and domestic govern
ment, always have lived in isolated communities, and are 
a simple, uninformed people, ill-prepared to cope with 
the intelligence and greed of other races. It therefore is 
difficu:t to believe that Congress in 1851 was not intend
ing to protect them, but only the nomadic and savage 
Indians then living in New Mexico. A more reasonable 
view is that the term "Indian tribe" was used in the acts 
of 1834 and 1851 in the sense of "a body of Indians of the 
same or a similar race, united in a community under one 
leadership or government, and inhabiting a particular 
though sometimes ill-defined territory." Montoya v. 
United States, 180 U. S. 261, 266. In that sense the term 
easily includes Pueblo Indians. 

Under the Spanish law Pueblo Indians, although having 
full title to their land~, were regarded as in a state of 
tutelage and could alienate their lands only under govern
mental supervision. See Chouteau v. Molony, 16 How. 
203, 237. Text writers have differed about the situation 
under the Mexican law; but in United States v. ·Pico, 5 
'Vall. 536, 540, this Court, speaking through Mr. Justice 
Field, who was specially informed on the subject, ex
pressly recognized that under the laws of Mexico the 
government "extended a special guardianship" over Indian 
pueblos and that a conveyance of pueblo lands to be effec
tive must be "under the supervision and with. the approval" 
of designated authorities. And this was the ruling in 
Sunol v. Hepbwrn, 1 Cal. 25:1, 273, et seq. Thus it appears 
that Congress in imposing a restriction on the alienation 
of these lands, as we think it did, was but continuing a 
policy which prior governments had deemed essential to 
the protection of such Indians. · 

* * * * * 
W"itb this explanation of the status of the Pueblo Indians 

and their lands, and of the relation of the United States 
to both, we come to. answer the questions propounded in 
the certificate. 

resent the Pueblo Indians and look after their interests, 
our answer is made with the qualification that, if the 
decree was rendered in a suit begun and prosecuted by 
the special attorney so employed and paid, we think the 
United States is as effectually concluded as if it were 
a party to the suit. Souffront v. Compagnie des Suorerie.~, 
217 U. S. 475, 486; Lovejoy v. Murray, 3 Wall. 1, 18; 
Claflin v. Fletcher, 7 Fed. 851, 852 ; Maloy v. Duden, 86 
Fed. 402, 404; James v. Germania Iron Co., 107 Fed. 597, 
613. ( Pp. 441 to 444. ) 

The decision reached in the Candelaria case bas been followed 
in a number of cases arising on appeals from decrees of the 
Pueblo Lands Board.123 

The opinion of the Solicitor of the Interior Department quoted 
above goes on to analyze the scope of Federal executive power 
over the Pueblos in the following terms : 

The power of the Executive extends to the bringing 
of suits on behalf of a pueblo in matters affecting pueblo 
lands and controlling the conduct of such litigation. The 
basis of such power is set forth in the passage above 
quoted from United States v. Ccmdelaria, in which Mr. 
Justice Van Devanter said: "The suit was brought on 
the theory that these Indians are wards of the United 
States and that it therefore has authority and is under a 
duty to protect them in the ownership and enjoyment of 
their lands." (271 U. S., at 437.) Under section 1 of the 
Pueblo Lands Act which provides that "the United States 
of America, in its sovereign capacity as guardian of said 
pueblo Indians" shall institute certain actions to quiet 
title of pueblo lands, a number of suits have been brought 
on behalf of Indian pueblos. 

See for example United States v. Board of National 
Missions of Presbyterian Chu1·ch, sup'ra; Ga1·cia v. United 
State.s, supra~· Ptteblo of Picuris v. Abeyta, supra. 

In the last cited case the question was raised whether 
the pueblo itself was precluded from appealing an adverse 
decision sustained in an action instituted by the United 
States on behalf of the pueblo. The court declared: 

* * * * * 
"It thus appears that at any time prior to the filing 

of the field notes and plats by the Secretary of the 
Interior in the office of the Surveyor General of New 
Mexico (Pueblo Lands Act, sl"~c. 13, 43 Stat. 640 [25 
U. S. C. A. sec. 331 note]) either the United States 
or the pueblo may maintain an action involving the 
title and right to lands of the pueblo; but a decree 
rendered in a suit brought by the pueblo does not 
bind the United States, while a pecree rendered in a 
suit brought by the United States does bind the · 
pueblo. 

* * * * * 
"The statutory power of the United States to Ini

tiate actions for the Pueblo Indians necessarily in
volves the power to control such litigation. If the 
private attorneys of the pueblo could dictate the aYer
ments of the bill, or could prevail in questions of judg
ment in the introduction of evidence, there would be 
no substance to the guardianship of the United States 
over the Indians. There cannot be a divided author
ity in the conduct of litigation; divided authority re
sults in hopeless confusion. If the United States has 
power to dismiss with prejudice prior to trial, as bas 
been held, it certainly has power to decline to appeal 
after trial, if it belieYes the decision of the trial court 
is without error." (At pp. 13 to 14.) 

In view of the foregoing authorities it is clear that the 
United States is empowered by virtue of its relation to 
the pueblo and pursuant to special legislation based on 
that relationship to conduct and control litigation on 
behalf of the pueblos concerned for the protection of 
pueblo lands. 

No attempt will be made in this opinion to analyze ex
haustively the realm in which the ExecutiYe arm of the 

To the first question we answer that the United States 
is not barred. Our reasons will be stated. The Indians of 
the pueblo are ward~ of the United States and bold their 
lands subject to the restriction that the same cannot be 
alienated in any-wise without its consent. A judgment or 
decree which operates directly or indirectly to. transfer the 
lands from the Indians, where the United States has not 
authorized or appeared in the suit, infringes that restric
tion. The United States has an intere~t in maintaining 
and enforcing the restriction which cannot be affected by 
such a judgment or decree. This Court has said in deal
ing with a like situation: "It necessarily follows that, as 
a transfer of the allotted lands contrary to the inhibition 
of Cong·ress would be a violation of the governmental 
rights of the United States ari~ing from its obligation to a 
dependent people, no stipulations, .contracts, or judgments 
rendered in suits to which the Government is a stranger, 
can affect its interest. The authority of the United States 
to enforce the restraint lawfully created cannot be im
paired by any action without its consent." Bowlin_q and 
Miami Improvement Co. v. United States, 233 U. S. 528, 
534. And that ruling has been recognized and given effect 
in other cases. P1·ivett v. United States, 256 U. S. 201, 
204; Sunderland v. United States, 266 U. S. 226. 232. 

But, as it appears that for many years the United 
States has employed and paid a special attorney to rep-

12s United States v. Board of National Missions of the Presbyterian 
Cllurch, 37 F. 2d 272 (C. C. A. 10, 1929); Garcia v. United States, 
43 F. ~d 873 (C. C. A. 10, 1930) ; Pueblo of Picuris v. Abeyta, 50 F. 2d 
12 (C. C. A. 10, 1931). 
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Federal Government is empowered to supervise acts of 
the pueblo government. It is enough for the present to 
point on the one hand to the foregoing cases upholding 
such supervision in matters affecting the disposition of 
pueblo lands and litigation with reference to such lands 
and to note, on the other hand, that pueblo rights of self
government in matters internal to the pueblo have been 
constantly recognized in all the decided cases. In the 
Constitution of the Santa Clara Pueblo, approved by the 
Secretary of the Interior on December 20, 19'35, an attempt 
was made to distinguish between matters over which the 
pueblo has sovereign power, under existing Federal law, 
and matters over which the Interior Department has final 
control. This attempt is embodied in the fifth numbered 
paragraph of Article IV, section 1 of the Pueblo Constitu
tion. This paragraph, dealing with powers which are not 
specifically enumerated in section 16 of the act of June 18, 
1934, but which are comprehended under the general 
phrase "all powers Yested in any Indian tribe or tribal 
council by existing law," reads as follows: 

"5. To enact ordinances, not inconsistent with the 
constitution and bylaws of the pueblo, for the main
tenance of law and order within the pueblo and for 
the punishment of members, and the exclusion of 
nonmembers violating any such ordinances, for the 
raising of revenue and the appropriation of available 
funds for pueblo purposes, for the regulation of 
trade, inheritance, landholding, and private dealings 
in land within the pueblo, for the guidance of the 
officers of the pueblo in all their duties, and gener
ally for the protection of the welfare of the puehlo 
and for the execution of all other powers vested in 
the pueblo by existing law: Provided, That any 
ordinance which affects persons who are not mem
bers of the pueblo shall not take effect until it has 
been approved by the Secretary of the Interior or 
some officer design a ted by him." 

A third point in the relation of the pueblo to the Fed
eral Government is raised by the question whether the 
pueblo~ mny resort to legal proceedings against tbe 
United Stntes or its officers. While this question is esseH
tially a question of legnl procedure, the substantive riglJ ts 
of the pueblos must depend in a very large degree u]'mn 
the answer given to this question. The question is di:;;
tinctly and unmistnlmbly answered in the opinion of the 
Supreme Court read by Mr. Justice Van Devanter in Lane 
v. Pueblo of Santa Rosa [249 U. S. 110 (1919) ], supra. 
In that case the pueblo of Santa Rosa was recognized as 
entitled to bring suit against the Secretary of the In
terior to enjoin that official from offering, listing, or dis-
11osing of, as rmblic lands of the United States, certain 
lands claimed hy the Indian pueblo. 

Again, in the cnse of Pueblo de San .Juan v. UnitP(l 
States [47 F. 2d 446 (C. C. A. 10, 1931) ], sup1·a, the right 
of a puehlo to bring snit against the United States, under 
the Pueblo Lands Act ( 43 Stat. 637), was upheld. 

In accordance with the familiar rule ·a suit against the 

United States must be based upon legislation through 
which the United States permits itself to be sued. Suits 
against officers of the United States based on alleged ille
gal acts require no such statutory authority. 

A final question which the relation of the pueblo to the 
Federal Goyernment has raised is the question whether 
the pueblos are entitled to the protection of the Federal 
Constitution with respect to acts done under Federal 
authority. -

The opinion of the Supreme Court in the above-cited 
case of Lane v. Pueblo ot Santa Rosa answers this ques
tion in the following terms : 

"The defendants assert with much earnestness that 
the Indians of this pueblo are wards of the United 
States-recognized as such by the legislative and 
executive departments-and that in consequence the 
disposal of their lauds is not within their own control, 
but subject to such regulations as Congress may pre
::::cribe for their benefit and protection. As::::uming, 
without so deciding, that this is all true, we think it 
has no real bearing on the point we are considering. 
Certainly it would not justify the defendants in treat
ing the lands of these Indians-to which, according to 
the bill, they have a complete and perfect title-as 
public lands of the United States and disposing of the 
same under the public land laws. That would not be 
an exercise of guardianship, but an act of confisca
tion. Besides, the Indians are not hei·e seeking to 
establish any power or capacity in themselves to dis
pose of the lands, but only to prevent a threatened 
disposal by administrative officers in disregard of their 
full ownership. Of their capacity to maintain such a 
suit we entertain no doubt. The existing wardship is 
not an obstacle, as is shown by repeated decisions of 
this court, of which Lone Wolf v. Hitchcock, 187 U. S. 
553, is an illustration." (At pp. 113 to 114.) 

Again, it was held in the case of Garcict v. United States, 
supt·a, that Congress could not constitutionally deprive a 
pueblo of the right to plead a New Mexico statute of lim
itations. The court declared: 

"We conclude that such Indian puebloR were enti
tled to the benefits of the New Mexico statutes of 
limitation and that the United States, ns their 
guardian, may plead sucn statutes in their behalf. 

"If this be trnP, then the Pueblo of Tnos, having 
acquired fee simple title to the Tenorio tract under 
section 3364, sup1·a, prior to the adoption of the 
Pueblo Lands Act, could not be deprived of that title 
hy legislative fiat." (At p. 878.) 

In accordance with the foregoing decisions it is plain 
thnt while the Indian puehlos hnYe been con~idered for 
certain rnupoRe~ as wards of the F(ld<'ral GoYermnent they 
are entitled 11ot only to bring ~mit ngainRt that GoYern
ment and its officers but to claim as against such Govern
ment and officers the protections guaranteed by the Fed
eral Constitution. 

SECTION 8. THE RELATION OF THE PUEBLOS TO THE STATE 

We haYe already noted that the terms upon which New Mexico 
was admitted to statehood left no room for a claim by the state 
to governmental power over the Pueblos. The general rule that 
the Pueblos are not subject to state control must, however, be 
qualified in several respect~. 

_In the first place, as noted in Chapter 6 of this Volume, pueblo 
lands, like other Indian reservations, are part of the state in 
which they are situated for purposes of state jurisdiction oYet· 
non-Indians. 

In the second place, Congress has made various state laws, 
such as laws respecting health and education,124 applicable on 
Indian reservations, and these laws are as applicable to the 
Pueblos as to other Indian tribes.1211 

In the third place, the judgments and decrees of the Pueblo in 

12~ 25 U. S. C. 231'. 
12j; See Chapter 61 sec. 2. 

matters properly within its jurisdiction would appear to merit 
the same faith and credit that is owing to other recognized 
agencies of tribal government under the decisions discussed 
elsewhere in this T"olume.126 

A significant problem of the relation of the Pueblos to the 
State of New Mexico is raised by the possibility of snit by a 
Pueblo in a state court.127 On this que::::tion an opinion of the 
Solicitor of t~e Interior. Department l28 declares: 

It has occasionally been assumed that where a State has 
no jurisdiction over the land of an Indian pueblo, the 

------
l26 See Chapter 14, sec. 3. 
127 Examples of such suits in state or territorial courts are: Pueblo of 

Laguna v. Pueblo of .Acoma, 1 N. M. 220 (1857), dispute over possession 
of sacred picture ; Victor de la 0 v. The Pueblo of Acoma, 1 N. M. 226 
(1857), dispute over possession of document of title; Pueblo ot Isleta v. 
Tondre and Picard, 18 N. M. 388, 137 Pac. 86 (1913), condemnation of 
right-of-way. 

l!lll Op. Sol. I. D., M.29566, .August 9, 1939. 
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pueblo has no standing in the courts of the State. This 
assumption is entirely erroneous. Despite the lack' of 
State jurisdiction over pueblo lands, the pueblo may, nev
ertheless, bring suit in State courts, so far as State law 
permits, and demand, in other respects, recognition as a 
public corporation. The judgments and ordinances of a 
pueblo are entitled to the same sort of recognition that 
State courts give to the acts of another State or nation. 
The pueblo as a sovereign body is not subject to suit in 
State courts, except with its own consent. The pueblo is 
not for that reason a pariah. It is entitled at the very 
least to all the rights which a foreigner may assert in th~~ 
courts of a State. 

The foregoing views are based upon the judgment of the 
Supreme Court in United States v. Candelaria.120 In this case 
the United States, as guardian of the Pueblo of Laguna, brought 
a suit to quiet title. The objection was made that prior decisions 
in the state courts barred the action. Tb,e Court commented on 
the validity of the earlier decrees, in the following terms: 

In their answer the defendants denied the wardship of the 
United States and also set up in bar two decrees rendered 
in prior suits brought against them by the pueblo to quiet 
the title to the same lands. One suit was described as 
begun in 1910 in the territorial court and transferred 
when New Mexico became a State to the succeeding state 
court, where on final hearing a decree was given for the 
defendants on the merits. * * * In the replication the 
United States alleged that it was not a party to either of 
the prior suits; that it neither authorized the bringing of 
them nor was represented by the attorney who appeared 
for the pueblo; and therefore that it was not bound by the 
decrees. 

On the case thus presented the court held that the 

129 271 U. S. 432 (1926). That portion of the opinion in this case 
'Which relates to the first question certified is set forth and discussed above 
at pp. 396-397. 

decrees operated to bar the prosecution of the present suit 
by the United States, and on that ground the bill was 
diE"missed. An appeal was taken to the Circuit Court of 
Appeals, which after outlining the case as just stated, has 
certified to this Court the following questions : 

* * * * * 
2. Did the state court of New Mexico have jurisdiction 

to enter a judgment which would be res judicata as to the 
United States, in an action between Pueblo Indians and 
opposed claimants concernibg title to land, where the re
sult of that judgment would be to disregard a survey made 
by the United States of a Spanish or Mexican grant pur
suant to an act of Congress confirming such grant to said 
Pueblo Indians? (Pp. 438 to 439.) 

Coming to the second question, we eliminate so much 
of it as refers to a possible disregard of a survey made 
by the United States, for that would have no bearing 011 

the court's juriE"diction or the binding effect of the judg
ment or decree, but would present only a question of 
whether error was committed in the coti.rse of exercising 
jurisdiction. With that eliminated, our answer to tl·e 
question is that the state court had jurisdiction to entPr
tain the suit and proceed to judgment or decree. (P. 
444.) 

The case of Trujillo v. Prince/50 establishing the proposi
tion that an Indian, outside of his Pueblo, is within the scope 
of the state wrongful death statute, so that his administrator 
may be entitled to recover damages in a state court against a 
non-Indian, demonstrates that where state law does not inter
fere with congressional or tribal power it may be invoked in 
certain cases between Indians and non-Indians. This case does 
not involve any peculiarities of pueblo law, and the general issues 
which it raises are- dealt with elsewhere in this volume.181 

ll!042 N. M. 337, 78 P. 2d 145 (1938). 
1 81 See Chapter 8, sec. 6 ; Chapter 19, sec. 5. 

SECTION 9. THE PUEBLO AS A CORPORATE ENTITY 

We have already noted that the Pueblos of New Mexico were 
given the status of corporations by one of tbe first acts of the 
New Mexican Territorial Government?32 This legislative char
tering may be viewed as a translation into Anglo-Saxon terms of 
the corporate recognition which the Pueblos had long enjoyed 
under Spanish and Mexican law. In the case of Lane v. Pueblo 
of Sant(T Ro.~a.133 the SuprPme Court dE>clared, 7J e1· VRn Dm·anter, 
J.: 

During the Spanish, as also the Mexican, dominion it en
joyed a large measure of local self-government and was 
recognized as having capacity to acquire and hold lands 
and other property. With much reason this might be re
garded as enabling and entitling it to become a suitor for 
the purpose of enforcing or defending its property inter
ests. See School District v. Wood, 13 Massachusetts, 193, 
198; Cooley's Const. Lim., 7th ed., p. 276; 1 Dillon Munic. 
Corp., 5th ed., sees. 50, 64, 65. But our decision need not 
be put on that ground, for there is another which arises 
out of our own laws and is in itself sufficient. After the 
Gadsden Treaty Congress made that region part of the 
Territory of New Mexico and subjected it to '~all the laws" 
of that Territory. Act August 4, 1854, c. 245, 10 Stat. 575. 
One of those laws provided that the inhabitants of any 
Indian pueblo having a grant or concession of lands from 
Spain or Mexico, such as is here claimed, should be a body 
corporate and as such capable of suing or defending in 
respect of such lands. Laws New Mex. 1851-2, pp. 176 
and 418. If the plaintiff was not a legal entity and ju
ristic person before, it became such under that law; and 
it retained that status after Congress included it in the 
Territory of Arizona, for the act by which this was done 
extended to that Territory all legislative enactments of 

m Laws, New Mexico, 1851-1852, p. 418. See sec. 2, supra. 
188 249 u. s. 110 (1919). 

the Territory of New Mexico. Act February 24, 1863, c. 
56, 12 Stat. 664. The fact that Arizona has since become 
a State does not affect the plaintiff's corporate status or its 
power to sue. See Kansas Pacific R. R. Co. v. Atchison, 
Topeka & Santa FeR. R. Co., 112 U. S. 414. (P. 112.) 

The corporate status of the Puebh.JS has been recognized in 
many cases.134 

In United States v. Candelari-a, the Supreme Court, per Van 
Devanter, J., commented on the Lane case in these terms: 

It was settled in Lane v. Plteblo of Santa Rosa, 249 U. S. 
110, that under territorial laws enacted with congressional 
sanction each pueblo in New Mexico-meaning the In
dians comprising the community-became a juristic per
son and enabled to sue and defend in respect of its lands. 
* * * That was a suit brought by the Pueblo of Santa 
Rosa to enjoin the Secretary of the Interior aud the 
Commissioner of the General Land Office from carrying 
out what was alleged to be an unauthorized purpose antl 
attempt to dispose of the Pueblo's lands as public land~ 
of the United States. Arizona was formed from part of 
New Mexico and when in that way· the pueblo came to 
be in the new territory it retained its juristic status. 
* * * ( Pp. 442-443.) 

The incidents of corporate status 135 attaching to the Pueblos 
are analyzed in a recent opinion of the Solicitor of the Interior 
Department 138 in tbe follo'wing passage: 

It is clear that the decided cases leaYe no room for 
doubt on the proposition that the pueblos of New MexiciJ 

m United States v. Candelaria, 271 U. S. 432, 442-443 (1926); 
Pueblo of Zia v. UnitP-d States, 168 U.' S. 198 (1897) ; Garoia v. United 
States, 43 F. 2d 873, 878 (C. C. A. 10, 1930); Pueblo de San Juan v. 
United States, 47 F. 2d 446 {C. C. A. 10, 1931), cert. den. 284 U. S. 626. 

m The right of the Pueblos, as corporations, to receive grazing per
mits under the Taylor Gr~zin~ Act (Act ot June 28. 1934, 48 Stat.. 
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are corporations, with power to bring suits against third 
parties, and liability to suits brought by third parties.137 

It is not so clear what manner of corporation the pueb
los are. The most explicit characterization found in 
any of the Federal cases heretofore decided is found in 
the case of Garcia v. United States, supra, where the 
Pueblo of Taos is classified under the category of "munici
pal or public corporations" : 

"* * * By the Act of December, 1847, Rev. St. 
N. M. 1855, p. 420, section 69-101, N. M. Stat. Ann. 
Comp. 1929, the Indian Pueblos were giYen the status 
of bodies politic and corporate and, as such, em
powered to sue in respect of their lands. Lane v. 
Ptteblo of Santa Rosa, 249 U. S. 110, 39 S. Ct. J 85, 63 L. 
Ed. 504. A statute of limitation, in the absence of pro
vision therein to the contrary, runs not only for, but 
against municipal or public corporations. Metropoli
tan R. Co. v. Dist. of Colurnbia, 132 ~- S. 1, 11- 12, 

1269, as amended by the Act of June 26. 1936, 49 Stat. 1976) is affirmed 
in two of the opinions of the Solicitor of the Interior Department which 
contain an exhaustive analysis of Pueblo corporate status. Op. Sol. 
I. D., M.28869, February 13, 1937; Op. Sol. I. D., M.29797, May 14, 1938. 
On the general prcblem of the corporate status of Indian tribes, see 
Chapter 14, sec. 4. 

136 Op. Sol. I. D. l\f.29566, August ·9, 1939, 
137 Insofar as the quoted statement indicates that a Pueblo has legal 

capacity to defend an action, the statement is amply supported by the 
language of the Supreme Court in the Lane and Oandelar-ia cases, above 
quoted, and by certain decisions of the Territorial court. (See fn. 127 
supra.) The inference, however, at a Pueblo may be sued without 
its consent would find no support in these opinions of the Supreme 
Court, and would run contrary to the rule that a sovereign body is 
immune from suits to which it has not consented. The application of 
this rule in Five Civilized Tribe cases has been upheld. Turner v. 
United States, 248 U. S. 354 (1919) ; Adams v. Murphy, 165 Fed. 304 
(C. C. A. 8, 1908) ; Thebo v. Ohootaw Tribe of Indians, 66 Fed. 372 
(C. C. A. 8, 1895) ; and see United States v. United States Fidelity Oo., 
106 F. 2d 804, 809 (C. C. A. 10, 1939). That a similar holding woula 
be reached in the case .of the New Mexicon Pueblos is indicated by 
United State~ v. Sandoval, 231 U. S. 28, 48 (1913). 

• 

10 S. Ct. 19, 33 L. Ed. 231; IAttle v. Emmett b·r. Dist., 
45 Idaho 485, 263 P. 40, 56 A. L. R. 822; Rosedale 
S. D . No. 5 v. '£owner Cotmty, 56 N. D. 41, 216 N. W. 
212, 215. vVe conclude that such Indian Pueblos were 
entitled to the benefits of the New Mexico statutes 
of limitation and that the United States, as their 
guardian, may pl~ad such statutes in their behalf." 
(P. 878.) 

While the Pueblos of New Mexico fall within certain defini
tions of "municipal corporations," 138 it is not intended to sug
gest that they are municipal corporations of the State of New 
Mexico within the meaning of state statutes on the rights and 
powers of such corporations. Such an inference would run 
counter to the basic doctrines of tribal self-government and con
gressional sovereignty in Indian affairs. The term "public cor
poration" is therefore perhaps more appropriate as a character
ization of the legal status of the Pueblos. The content of any 
term of characterization, however, must depend largely upon 
judicial decisions which have not yet been rendered. 

138 "A municipal corporation, in its strict and proper sense, is the body 
pnlitic and corporate constituted by the incorporation of the inhabitants 
of a city or town for the purposes of local government thereof. • • • 
We may, therefore, define a municipal cat·poration in its historical and 
strict sense to be the incorporation, by the authority of the government, 
of the inhabitants of a particular place or district, and authorizing them 
in their corporate capacity to exercise subordinate specified powers of 
legislation and regulation with respect to their local and internal con
cerns. This power of local government is the distinctive purpose and 
the distinguishing feature of a municipal corporation proper." :r Dillon 
on Municipal Corporations (5th ed. 1911) sees. 31-32. The essential 
feature of local self-government bas been discussed under an earlier bead
ing. The fact that the Pueblo is a membership corporation rather tl:lan 
a stock corporation is too obvious to call for discussion. The relation 
of the corporation to a particular area of land and the inhabitants thereof 
is made clear in the territorial statute establishing the corporate status 
of the Pueblos which has been quoted above . 



CHAPTER 21 

ALASKAN NATIVES 

TABLE OF CONTENTS 

Section 1. Classification of Alaslc.an natives ____________ _ 
Section 2. Classification of natives under Russ·ian rule __ _ 
Section 3. Treaty of cession ________ __________________ _ 
Sect-ion .q. Sources of federal power ___________________ _ 

Section 5. Citizenship __ __ ---------- -· --- ------~---- -- -
Section 6. Status of nat l ees ________________ _______ ___ _ 

Page 

401 
402 
402 
403 
403 
404 

Section 7. Education _________________________________ _ 

Section 8. Property rights----------------------------
A. Fishing and hunting r·ights _________ _ 

B. Reindeer owne'rshiP- ---~------------
0. Lands _____ ----------- - -------------

Section 9. Tribes and associations ____ _________ __ _____ _ 

Page 

406 
407 
407 
409 
411 
413 

SECTION 1. CLASSIFICATION OF ALASKAN NATIVES 

The term "Natives of Alaska" has been defined to include mem
bers of the aboriginal races inhabiting Alaska at the time of its 
annexation to the United States, and their descendants of the 
whole or mixed blood.1 Important native groups comprise the 
Eskimos, which are distinct from, although related to, the Ameri
can Indian,2 the kindred Aleuts, and the Indians. Among the 

1 The following are some of the statutory provisions defining this term : 
The Act of June 25, 1938, 52 Stat. 1169, amending the Alaska game 

law, defines "Indian" to include "Natives of one-half or more Indian 
blood," and "Eskimo" to include "Natives of one-balf or more Eskimo 
blood." 

Sec. 2 of the Act of April 16, 1934, 48 Stat. 594, 596, which grants 
special fishing privileges to "native Indians,'' defines "native Indians" 
to mean "members of the aboriginal races inhabiting Alaska when an
nexed to the United States, and their descendants of the whole or half 
blood ;" the term "Indian" is defined sim'ilarly in section 142 of the Act 
of March 3, 1899, 30 Stat. 1253, 1274. 

Sec. 15 of the Reindeer Act of September 1, 1937, 50 Stat. 900, 902, 
defines the term "natives of Alaska" as meaning-

the native Indians, Esldmos, and .Aleuts of whole or part blood 
inhabiting .Alaska at the time of the Treaty of Cession of Alaska 
to the United States and tlleir descendants of whole or Part blood. 
together with the Indians and Eskimos who, since the year 1867 
and prior to the enactment hereof, have migrated into .Alaska from 
the Dominion of Canada, and their descendants of the whole or 
part blood. 

Sec. 19 of the Act of June 18, 1934, 48 Stat. 984, 988, provides: "For 
the purposes of this .Act, Eskimos and other aboriginal peoples of Alaska 
shall be considered Indians." 

C. 80, section 142 of the Penal Code of Alaska, Act of February 6, 1909, 
35 Stat. 600, 603, which makes the sale of liquor to Indians a crime, 
provides: 

That the term "Indian" * * * shall be construed to include 
the aboriginal races inhabiting Alaska when annexed to the United 
States, and their descendants of the whole or half blood, who have 
not become citizens of the United States. 

The Indians of Alaska and Eskimos <>qually fall within the category 
of Natives of Alaska. In re Minook, 2 Alaska 200 (1904) ; 49 L. D. 592 
(1923); 52 L. D. 597 (1929); 53 I. D. 593 (1932). 

2 Dr. Ale§ Hrdli~ka, Curator of Physical .Anthropology, Smithsonian 
Institution, in The Coming of Man from Asia in the Light of Recent 
Discoveries, Annual Report, Smithsonian Inst. for 1935, H. Doc. No. 324, 
pt. 1, 74th Cong., 2d sess. (1936), p. 469, expresses the opinion that 
the Eskimo, though a later comer to Alaska, is a blood relation of the 
Indian: 

The Eskimo appeat·s to be a latrr offshoot from the same old 
stock that gave us the Indian. He came later and in two sub
types, one nearer to, the other farther from, the Indian. The 
relation of the Indian and the Eskimo may best perhaps be rep
resented by a hand with outstretched fingers. The diverging 
fingers are the different types of the Indian : the thumb, which 
should be double, represents the Eskimo. The thumb is farther 
apart but originatrs from the Fmme hand, which is the old or 
paleo-Asiatic yellow-brown strain, a strain that gave us the 
ancestry of all the aboriginal Americans. 

"Later studies by ethnologists have resulted in classifying all the natives 
except the Eskimos as remote offshoots of the North American Indian 
stock." I Encyclopaedia Britannica (14th ed. 1936), p. 502, 

Indian groups 3 are the Athapascans, Tlingits/ Haidas, and 
Tsimshians, which include the Metlakahtlans.~ According to 
many reputable anthropologists, all these strains migrated to the 
New World by way of Bering Strait.8 

The Eskimos (including the Aleuts) constitute almost two
thirds of the natives.7 They inhabit the shores of the Arctic 

3 The 1940 census reports native Indians and Eskimos under six lin
guistic groups-Aleutian, Eskimauan, Athapascan, Haldan, Tlingit, and 
Tsimshian. All other Indians come under United States or Canadian 
stocks. 

'See Jones, A Study of the Thlingets of Alaska (1914). 
6 See Survey of the Conditions of Indians in the United States, pt. 

35 (Metlakahtla Indians), 74th Cong., 2d sess., Hearings Sen. Subcomm. 
on Ind . .Affairs (1936). For an account of the conversion and civili
zation of these people through the indefatigable efforts of the missionary, 
William Duncan, see Arctander, The Apostle of Alaska (1909), and 
Wellcome, The Story of Metlakahtla (2d ed. 1909). Also see The Metla
kahtlan, vol. 1, Nos. 1-8 (1888-91), a magazine published at Metla
kahtla. The more recent history of these people is discussed in Alaska 
Paciflo Fisheries v. United States, 248 U. S. 78 (1918), affg. 240 Fed. 
274 (C. C. A. 9, 1917), and Territory of Alaska v. Annette Island Pack
in,q Oo., 289 Fed. 671 (C. C. A. 9, 1923), cert. den. 263 U. S. 708 ( 1923). 

6 The chief deduction of American anthropology, in the substance of 
which all serious students concur, is that this continent was 
peopled essentially from northeastern Asia. The deduction is 
based on the facts that man could not have originated in the New 
World, and hence must have come from the Old; that the Am'erican 
aborigines are throughout of one fundamental race, the nearest 
relatives of which exist to this day over wide parts of northern 
and eastern Asia; and that the only practicable route for man 
in such a cultural stage as he must have been in at the time of 
his first coming to .America was that between northeastern Asia 
and Alaska. 

Hrdli~ka, op. cit., Annual Report, Smithsonian Inst. for 1935, H. Doc. 
No. 324, 74th Cong., 2d sess. (1936), p. 463. See also Wissler; The Amer
ican Indian (1922), pp. 389-400; Jenness, Anthropology-Prehistoric Cul
ture Waves from Asia to America, 30 Jour. Washington Academy of 
Sciences No. 1 (1940), pp. 1-15. 

Senator Charles Sumner alluded to this theory on April 9, 1867, in 
a t;peech before the Senate of the United States urging the ratification of 
the treaty between the United States and Russia for the purchase of 
Alaska. XI The Works of Charles Sumner (1875), p. 264. This speech 
(pp. 186-349) is an excellent summary of the contemporary knowledge 
of Alaska. 

7 Fifteenth Census of the United States, Outlying Territories and 
Possessions (1932), pp. 19, 20. On October 1, 1929, there were 19,028 
Eskimos (including the Aleuts) and 10,955 natives of other linguistic 
stock. The total population was 59,278, of which the natives total 
slightly over half, or 29,983. For a discussion of the composition and 
distribution of the population, see Alaska, Its Resources and Development. 
H. Doc. No. 485, 75th Cong., 3d sess. (1938), pp. 35-38, 183. The unre~ 
liability of much of the contemporary writings on Alaska at the time of 
its purchase is evidenced by the fact that its population was then vari
ously estimated at from 54,000 to 400,000. Probably the former figure 
was more nearly accurate, for it was adopted by the "Almanach de 
Gotha" for 1867 and the "Les Peuples de la Russie," the best authority 
at that time. It was estimated that there were not more than 2,500 
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Ocean, the islands of Bering Sea, and the Aleutian chain, and 
one-third of them live north of the Arctic circle.8 

The Aleuts inhabit the Aleutian Islands and the adjacent 
mainland, while the Athapascan Indians, perhaps the most prim
i1:ive, occupy the interior, reaching the coast only at Cook's Inlet.9 

The coastal Indians, which include the Tlingits/0 a race of mari
time nomads, the related Haidas, and the Tsi~shians have their 

Russians and Creoles, and 8,000 aborigines under the direct governme1~t 
of the Russian American Co., and between 40,000 and 50,000 other 
aborigines who bad only a temporary or casual contact with the company 
for purposes of trade. XI The Works of Charles Sumner (1875), pp. 
261-263. 

Sec. 236 of Art. 3, Charter of the Russian-American Company defines 
Creoles .as follows : 

Children born ·of a European or Siberian father and a native 
American mother, or of a native American father and a European 
or Siberian mother, shall be regarded as creoles, equally with the 
children of these latter, of whom a special record is preserved. 
See In re Minook, 2 Alaska 200, 214 (1904). 

Dall, Alaska and Its Resources (1870), p. 5'37, estimates that the popu
lation of Alaska around 1867 was 29,097, of which 26,843 were natives 
and 1,421 Creoles or half bloods. At present the mixed-blood population 
ie increasing. XI Encyclopaedia of the Social Sciences (1935), p. 269. 

8 Spicer, The Constitutional Status and Government of Alaska (1927), 
p. 98; Jenness, The Eskimos of Northern Alaska: A Study in the Eff€ct 
of Civilization, V Geographical Review (1918), pp. 89-101. 

9 Osgood, The Distribution of the Northern Athapaskan Indians, Yale 
University Publications in Anthropology, No. 7 (1936) ; Ethnography of 
the Tanaina, ibid., No. 16 (1937). 

1° Knapp ana Childe, The Tblinkets of Southeastern Alaska ( 1896). 

homes along the coastal area of Cqok's Inlet, the Gulf of Alaska, 
and the shores of southeast Alaska.u 

The natives reside in small, widely separated villages/.~~ com
munities, or fishing camps, scattered along the 25,000 miles -of 
coast and on the great rivers, principally along the southern 
and far northwestern coast. For the most part they do not fall 
into well-defined tribal groups occupying a fixed geographical 
area.13 Most of them are engaged in hunting and fishing, some
times supplementing these occupations by agriculture. The rais
ing of reindeer provides subsistence for some and is expected to 
b'ecome more important in their' economy.14 An increasing num
ber of natives are finding wage employment.15 

11 Anderson and Eells, Alaska Natives (1935), p. 6, et seq.; Krieger 
Indian Villagrs of Southeast Alaska, Annual Report, Smithsonian Inst. 
for 1927, H. Doc. No. 58, pt. 1, 70th Cong., 1st sess. (1928) , pp. 467-494; 
also see Clark, History of Alaska (1930), pp. 22-31. 

1.1! A discussion of an Eskimo village is contained in Anderson and Eells, 
op. cit., pp. 31-37. Also see Stefannson, My Life with the Eskimo (1913). 

13 Report of the Commissioner of Indian Affairs in Annual Report of the 
Secretary of the Interior (1937), pp. 200-201. 

14 See sec. 8. See also Alaska-Its Resources and Development, op. cit., 
41, 198. 

15 Alaska-Its Resources and Development, op. cit., p. 41 ; for a table of 
the number of natives gainfully employed in all industries see Fifteenth 
Census of the United States, Outlying Territories and Possessions (1932), 
p. 27. Also see hearings before the subcommittee of the House Committee 
on Appropriations on the Interior Department Appropriations Bill for 
1941, pt. I, pp. 875-876. 

SECTION 2. CLASSIFICATION OF NATIVEB UNDER RUSSIAN RULE 

In determining the status of the natives with respect to 
civilization and citizenship, the courts have given considerable 
weight to their ethnology, the state of their civilization and their 
relationship to the antecedent Russian GovernmenU6 During 
the 67 years prior to acquisition by the United States of Alaska,~7 

the Russian American Company, exercised practically absolute 
dominion over this conntry.18 The imperial law of Russia recog
nized the settled natives, including the Aleuts, Kodiaks, Eskimos, 
and Tlingits, who embraced the Christian faith, as Russian citi
zens, on the same footing as white subjects. 

* * * the independent tribes of pagan faith who 
acknowledged no restraint from the Russians, and prac-

10 In re Minook, 2 Alaska 200 (1904); United States v. Berrigan, 2 
Alaska 442 ( 1905). 

17 Before its cession, this territory was called Russian America. 
18 Organized in 1799 under a charter from the Russian Emperor. XI 

The Works of Charles Sumner (1875), p. 247. The company failed to 
renew its charter in 1863. Clark, History of Alaska (1930), pop. 50-59. 
See Andrews, Alaska Under the Russians, VII Washington Historical 
Quarterly (1916), pp. 278-29'5. 

tised their ancrent customs-were classed as uncivilized 
native tribes by the Russian laws.19 

The interest of the Russian Government in trade with the 
natives 20 is indicated by the treaty made with the United States 
on April 17, 1824,21 which deals incidentally with the natives of 
Alaska. Article I permitted the citizens of !Joth contracting 
powers to navigate und fish in the Pacific Ocean and Article IV 
permittecl tnt cling with the natives. Article V excepted from this 
commerce the sale of "spirituous liquors, fire-arms, other arms, 
powder, and munitions of war of every·kind * • *." 22 Sev
eral years later, Congress implemented this treaty by the Act 
of May 19, 1828,23 which pro·dcled for the punishment of violators 
of Article V. 

1 9 In re Minook, 2 Alaska 200, 218 (1904). 
20 See Sumner, op. cit., pp. 262-263. 
21 8 Stat. 302. Ratified January 1'1, 1825, proclaimed January 12, 

1825. 
22 Art. IV limited to 10 years the navigation of ships in the interior 

seas for the purpose of fishing and trading with the natives. 
2a C. 57, 4 Stat. 276. 

SECTION 3. TREATY OF CESSION 

Alaska was ceded to the l)nited States by Russia for $7,200,000 
in gold by the treaty concluded March 30, 1867.24 Article III, 
which deals with· the inhabitants makes no distinction based 
on color or racial origin. It provides: 

The Inhabitants of the ceded territory, according to 
their choice, reserving their natural allegiance, may re
turn to Russia within three years; but if they should pre
fer to remain in the ceded territory, they, with the excep
tion of uncivilized native tribes, shall be admitted to the 

24 15 Stat. 539. Ratified by the United States May 28, 1867, exchanged 
June 20, 1867, proclaimed by the United States June 20, 1867. For 
further details concerning the history of the purchase, see the bibliog
raphy cited, pp. 116, 117, in Spicer, op. cit. Also see Clark, op cit., 
pp. 60-80. 

enjoyment of all the rights, advantages, and immunities 
of citizens of the United States, and shall be maintained 
and protected in the free enjoyment of their liberty, prop
erty, and religion. The uncivilized tribes will be subject 
to such laws and regulations as the United States may, 
from time to time, adopt in regard to aboriginal tribes of 
that country. 

The Treaty thus divided the Alaskan inhabitants into the 
following three classes : 

(1) Those who returned to Russia within 3 years, and 
thereby reserved their natural allegiance; 

(2) Those who remained in the territory, except "uncivil
ized native tribes" ; and 

(3) "Uncivilized native tribes." 
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SECTION 4. SOURCES OF FEDERAL POWER 

The primary sources of federal power over the Alaskan natives 
are three. 25 First, since Alaska is a recognized territory/6 it is 
subject to the paramount and plenary authority of Congress to 
enact laws for the government of the territory and its inhab
itants.27 Section 3 of the Organic Act of August 24, 1912,2

" 

provides: 
That the Constitution of the United States, and all the 
laws thereof which are not locally inapplicable, shall have 
the same force antl effect within the said Territory as 
elsewhere· in the United States * * *.29 

Second, the vacant, unoccupied and unappropriated land at 
the date of the cessiou became a part of the public domain of the 
United States.30 Since 99 percent of Alaska consists of public 
1ands,31 the federal control over its property is a vital source of 
power. 

Third, it is said that Congress may enact any legislation it 
deems proper for the benefit and protection of the natives of 
Alaska, because they are wards of the United States 32 in the 
sense that they are subject to the plenary power of Congress over 
Indian affairs. 

It has been said that from the Yiewpoint of congressional 
power the question of the Indian or non-Indian origin of the 
natives is unimportant. 88 In view of the broad powers over 
territories and wards, this statement is accurate. However, 
where the congressional power is derived from a source wholly 
applicable to Indians such as the power to regulate commerce 
with Indian tribes,34 the distinction between Indians and non
Indians must be borne in mind.35 

This exercise of federal po,ver over territories, public prop
erty, and wards has hE'en judicially sustained in two cases. 

·The first, the Alaska Pacific Fisl1 eries case, 3c involved the right 
of the Presideut to issue a proclamation without exprE'ss statu
tory authority withdrawing from the public domain the waters 
adjacent to the Annette Islands and resening the waters within 
3,000 feet from the shore at mran low tide. The purpose of this 
reserYation was to deyelop an Indian fishing industry.87 

25 Op. Sol., I. D. M.29147. May 6, 1937. See Chapter 5, sec. 1. 
26 Steamer Ooquitlam v. United States, 163 U. S. 346, 352 (1896). 
27 See Chapter 5, sec. 5. · 
2s C. 387, 37 Stat. 512. 
2'J 54 I. D. 39, 46 (1932). 
3° United States v. Berri,qan, 2 Alaf;ka 442, 448 ( 1905). 
a1 Alaska, Its Resources and Denlopment, op. cit., p. 14 3. 
all Alaska Pacific Fisheries v. United States, 248 U. S. 78 (1918) , affg. 

240 Fed. 274 (C. C. A. 9, 1917); Territory of Alaska v. Annette Island 
Packing Oo., 289 Fed. 671 (C. C. A. 9, 1923) ; United States v. Berrigan, 
2 Alaska 442 (1905) ; United States v. Oailzow, 5 Alaska 125 (1914) ; 
Nagle v. United States, 191 Fed. 141, 142 (C. C. A. 9, 1911) ; 49 L. D. 
592 (1923) ; 50 L. D. 315 (1924) ; 51 L. D. 155 (1925) ; 52 L. D. 597 
(1929) ; 53 I. D. 593 (1932) ; 54 I. D. 15 (1932) ; Op. Sol., I, D. M.29147, 
May 6, 1937. Sec. 6 discusses this subject. 

aa 54 I. D. 39 (1932) ; 53 I. D. 593, 595 (1932). 
a• U. S. Con st., Art. I, sec. 8, cl. 3. See Chapter 5, sec. 3. 
a;; For an e.xample of the exercise of this power see Chapter 16. 
so240 Fed. 274 (C. C. A. 9, 1917), aff'd. 248 U.S. 78 (1918). 
a1 The Proclamation of April 28, 1916, 39 Stat. 1777, creating the 

Annette Island Fishery Reserve provides : 
* * * the wat~rs within three thousand feet from the shore 
lines at mean low tide of Annette Island, Ham Island, Walker 
Island, Lewis Island, Spire Island, Hemlock Island, and adjacent 
rocks and islets, * * * also the bays of said islands, rocks, 
and islets, are hereby reserved for the benefit of the Metlakahtlans 
and such other Alaskan natives as have joined them or may join 

The Supreme Court of the United States enjoined the de
fendant corporation from maintaining a fish trap in the navi
gable waters within the territorial limit, holding that the crea
tion of the reserYation was a valid exercise of federal power, 
and that the reservation included the adjacent submerged land. 
and deep waters supplying fisheries essential to the welfare of 
the Indians who might otherwise become a public charge. 

The deci~:;ion was based on the judicial conclusion that Con
gress intended to assist the Indians in their effort to become 
self-sustaining and civilized, and that Congress undoubtedly had 
the power to reserve waters, which were the property of the 
United States, since it protected the food supply of the Indians. 
In reaching this decision, the Court stated that it was influenced 
hy the following considerations: 

* * * the circumstances in which the reservation was 
created, the power of Congress in the premises, the loca
tion aud character of the islands, the situation and needs 
of the Indians and the object to be attained.38 (P. 87.) 

The Circuit Court of Appeals in a later case 39 inYolving the 
attempt of the Territory of Alaska to encroach upon the federal 
control of the Indians by leYying an occupation tax on the 
output of a priYate salmon cannery on the Annette Island Res
.ervation, operating under a lease executed by the Secretary of 
the· Interior, held that the Territory of Alaska was not author
ized to leYy such a tax, on the ground that the lessee was an 
instrumentality of the Government to assist the Metlakahtla 
Indians to become self-supporting. The power of the Secretary 
of the Interior to execute the lease was also sustained.40 

The exercise of federal power over other natives of Alaska has 
been similarly upheld. Thus, by virtue of his power to super· 
vise the public business relating to Indians, the Secretary of 
the Interior may supervise a resPrvation created to enable the 
Department through the Bureau of Education to maintain a 
school, and may enter into a lease with a third party for the 
operation of a salmon canuery.'1 

Furthermore, even prior to the extension of the Wheeler
Howard Act 42 to Alaska, it was recognized that Congress pos
sessed the power to create Indian reservations in Alaska.4.3 

them in residence on these islands, to be used by them under the 
general fisheries laws and regulations of the United States as 
administered by the Secretary of Commerce. 

38 The Court also approved the portion of the regulations, prescribed 
by the Secretary of the Interior in 1915, recognizing the Indians as the 
only persons to whom permits may be issued for erecting salmon traps 
at these islands. See 25 C. F. R. § 1.1-1.68. 

au T erritory of Alaska v. Annette Island Packing Go., 289 Fed. 671 
(C. C. A. 9, 1923), cert. den. 263 U. S. 708 (1923), 

40 Accord: 49 'L. D. 592 (1923). See Op. Sol., I. D. M.28978, April 19, 
1937, which discusses the Alaska Fisheries case. Also see Sutter v. 
Heckman, 1 Alaska 188, 192 (1901), aff'd. Heckman v. Sutter, 119 Fed. 
83 (C. C. A. Sl, 1902). The court said "* * * no one, other perhaps 
than the natives, can acquire any exclusive right, either in navigating 
said waters or fishing therein~' 

41 Alaska Pacific Fisheries v. United States, 248 U. S. 78 (1918), atf'g. 
240 Fed. 274 (C. C. A. 9, 1917); Territory of Alaska v. Annette Island 
Packing Oo., 289 Fed. 671 (C. C. A. 9, 1923); 49 L. D. 592 (1923), cited 
in 53 I. D. 593 (1932). 

42 For a discussion of the Wheeler-Howard Act and Alaska see sec. 9 
infra. 

43 18 Op. A. G. 557 (1887) ; 53 I. D. 593, 602 (1932) ; Alaska Pacific 
Fisheries v. United Mates, 248 U. S. 78 (1918), affg. 240 Fed. 274 
(C. C. A. 9, 1917). 

SECTION 5. CITIZENSHIP 

The Treaty of Cession proYided for the collective naturalizn- Territory and by passing the Organic Acts of 1884 and 1912.44 

tion of the members of the civilized native tribes of Alaska. The difficulty of defining civilization made the legal status 
Congress impliedly consented to this contract which obligated it «Act of May 17, 1884, 23 Stat. 24, providing for a partial civil govern-
to incorporate the inhabitants, except uncivilized tribes, as citi- ment. Act of August 24, 1912, c. 387, ·37 stat. 512, providing for a civil 
zens of the United States, by extending certain laws to the government. Se.e Spicer, op. cit., pp. 24-36. 
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of the natives of Alaska a matter of much doubt and uncer
tainty. The Minook case 45 throws some light on the distinction 
between civilized and uncivilized tribes. In denying the appli
cation for citizenship of the son of a Russian father and an 
Eskimo mother, and the husband of a native woman, Judge 
Wickersham held that the applicant was not a Russian citizen, 
though he was born in Alaska in 1849, and, together with hi::; 
parents, was a member of the Greek Church and a subject of 
Russia at the time of the cession. '.rhe court held that Minook 
was a citizen of the United States by virtue of the third article 
of the treaty with Russia, either as one of those inhabitants who 
accepted the benefits of the proffered naturalization, or as a 
member of an uncivilized natiye tribe who has voluntarily taken 
up his residence separate from any tribe of Indians and ha!'= 
adopted the habits of civilized life.~ 

In order to discover the intentions of the signatory nations, 
Judge Wickersham quoted and discussed portions of the charter 
of the Russian American Co. He also drew upon the science of 
ethnology to determine whether the tribe was civilhted and quoted 
Prof. W. H. Dall 47 of the Smithsonian Institution, as to which 
natiYe~ were civilized. The next year he quoted with approval 
portions from this opinion and again used the same technique to 
prove that natives belonging to the Athapascan stock were un
civilized at the time of the cession and hence, as wards of the 
Government, were entitled to an injunction against the trespass 
of white men on their property.{!! · 

The General Allotment Act gave to two additional classes of 

411Jn re Minook, ~ Alaska 200 (1904). 
46Jbid., pp. 219, 220. 
1.1 See fn. 7 sttpra. 
48 United States v. Berrigan, 2 Alaska 442 (1905). 

Alaskan natives the status of citizenship: (1) Allottees, and 
(2) nonallottees who severed tribal relationship and adopted the 
habits of civilization.49 

The Territorial Act of April 27, 1915,50 provided a method 
whereby a nonallottee could secure a certificate of citizenship.51 

This procedure included proof of his general qualifications as a 
voter, his total abandonment of tribal customs, and his adoption 
of the culture of civilization. 

This statute became obsolete with the passage of the Citizen
ship Act,52 which included the Alaskan natives,58 and was finally 
repealed in 1933.M 

In the case of United States v. Lynch,r;r, the court held that 
though the members of the Tlingit tribe would undoubtedly have 
been classed as uncivilized, under the provisions of Article III 
of the Treaty of Cession, they, together with other native Indian 
tribes of the United States, were collectively naturalized by the 
Citizenship Act. Consequently, proof of civilization is no longer 
a condition precedent to citizenship. 

' 0 The case o! Nagle v. Uni ted States, 19'1 Fed. 141 (C. C. A. 9, 1911), 
held that sec. 6 of the Act of February 8, 1887, 24 Stat. 388, 390, known 
as the General Allotment Act, in conft'rring citizenship on Indians who 
severed their tribal relation and adopted the habits and customs of 
civilized life, applied to the Territory of Alaska. Contra : In re Incor
poration oj Haines llfission, 3 Alaska, 588 (1908). 

50 C. 24, Laws of Alaska, 1915, p. 52, repealed by c. 34, Laws of Alaska, 
1933, p. 73. 

51 For the effect of citizenship on land rights of the Alaskan natives, 
see sec. 8C, infra. 

112 Act of June 2, 1924, c. 233, 43 Stat. 253. For a discussion of 
citizenship see Chapter 8, sec. 2. 

53 53 I. D. 593 (1932). 
5( C. 34, Laws of Alaska, 1933, p. 73. 
55 7 Alaska 568 (1927). 

SECTION 6. STATUS OF NATIVES 

The legal position of the individual Alaskan natives has been 
generally assimilated to that of the Indians in the United States.l!6 
It is now substantially established that they occupy the same 
relation to the Federal Government as do the Indians residing 
in the United States; that they, their property, and their affairs 
are under the protection of the Federal Government; that Con
gress may enact such legislation as it deems fit for their benefit 
and protection; and that the laws of the United States with 
respect to the Indians resident within the boundaries of the 
United States proper are generally applicable to the Alaskan 
natives. err 

For example, it has been administratively held that the general 
laws enacted by Congress empowering the Secretary of the In
terior to probate the estates of deceased Indians are applicable to 
Alaskan natives}18 

~a 49 L. D. 592 (1923) ; 53 I. D. 593 (1~32). 

Delegate A. J. Dimond, of Alaska, has said (83 Cong. Rec., pt. 9. pp. 
179-180, 75th Cong., 3d sess. 1938): 

* * * special appropriations for the education and medical 
welfare of the natives of Alaska * * * can be based only 
upon the theory that the Government, and therefore Congress, does 
owe a special duty to the natives of Alaska. (P. 180.) * * * 
analo~ous to that owed by a guardian to his ward. a trustee to the 
beneficiary of the trust, or a father to his children. (P. 182.) 
* * * the Government * * * is bound in honor and good 
morals to enact suitable- measures for their benefit and their eco
nomic welfare. (P. 180.) 

57 52 L. D. 597 (1929) ; 53 I. D. 593 (1932) ; Alaska Paciftc Fisheries 
Case, supra; United States v. Berrigan, 2 Alaska 442 (1905) ; United 
States v. Cadzow, 5 Alaska 125 (1914) ; Territory oj Alaska v. Annette 
Island Packing Co., 289 Fed. 671 (C. C. A. 9, 1923), cert. den. 263 U. S. 
708 (1923). 

58 Op. Sol. I. D., M.27127, July 26, 1932, and of. sec. 1919, Compiled 
Laws of Alaslm, 1933, referring to ward Indians. Also see 54 I. D. 
1~ ( 1932), in which the Solicitor Qf the Department of the Interior 

The placing of the Alaskan natives on the same footing as other 
American Indians was the culmination of a shifting policy which 
has been well described in an opinion of the Solicitor for the De
partment of the Interior: 59 

In the beginning, and for a long time after the cession 
of this Territory Congress took no particular notice of 
these natives ; has never undertaken to hamper their in
dividual movements; confine them to a locality or reserva
tion, or to place them under the immediate control of its 
officers, as has been the case with the American Indians; 
and no special provision was made for their support and 
education until comparatively recently. And in the earlier 
days it was repeatedly held by the courts and the AttornP-y 
General that these natives dicl not bear the same relation to 
our Government, in many respects, that was borne by the 
American Indians. ( 16 Ops. Atty. Gen., 141 ; 18 id., 139) ; 
United States v. F erueta Seveloff (2 Sawyer U. S., 311); 
Hugh Waters v .. James B. Campbell ( 4 Sawyer U. S., 121) ; 
John Brady et al. (19 L. D., 323). 

With the exception of the act of March 3, 1891 (26 Stat., 
1095, 1101) , which set apart the Annette Islands as a 
reservation for the use of the Metlakahtlans, a band of 
British Columbian natives who immigrated into Alaska 
in a body, and also except the authorization given to 
the Secretary of tlle Interior to make reservations for 
landing places for the canoes and boats of the natives, 
Congress has not created or directly authorized the ere
ation of reservations of any other character for them. 

ruled that although the provisions of the Act of June 25, 1910, 36 Stat. 
855, as amended, whi<'h relates to the administration of the restricted 
property of deceased Indians, are applicable to Alaskan natives, a sub
ordinate officer, such as an employee of the Reindeer Service, lacks the 
power to settle such estates. 

59 49 L. D. 592, 594-595 (1923). T~is portion of the opinion was 
quoted with approval in 53 I. D. 593 (1932). Also see 54 I. D. 39 
(1932). But ct. 19 L. D. 323, 324-325 (1894). 
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Later, however, Congress began to directly recognize 
these natives as being, to a very considerable extent at 
least, under our Gov rnment's guardianship and enacted 
laws which protected them in the possession of the lands 
they occupied ; made provision for the allotment of lands 
to them in severalty, similar to those made to the Ameri
can Indians; gave them special hunti ng, fishing and 
other particular privileges to enable them to support 
themselves, and supplied them with reindeer and instru
tions as to their propagation. Congress has also supplied 
funds to give these natives medical and hospital treat
ment and finally made and is still making extensive appro
priations to defray the expenses of both their education 
and their support. 

Not only has Congress in this manner treated these 
natives as being wards of the Government but they hav1 
been repeatedly so recognized by the courts. See Alaska 
Pacific Fisheries v. United States (248 U. S., 78) ; United 
States v. B errigwn et al. (2 Alaska Reports, 442) ; United 
States v. Cadzow et al. (5 id., 125), and the unpublishe• 
decision of the District Court of Alaska, Division No. 1, ii 
the case of T erritory of Ala8lca v. Annette Islands Pack· 
ing Company et al., r endered June 15, 1922. 

From this it will be seen that these natives are now 
unquestionably considered and treated as being under th<' 
guardianship and protection of the Federal Government, 
at lea:::>t to such an extent as to bring them within th 
spirit, if not within the exact letter, of the laws relative 
to American Indians; and this conclusion is supported 
by the fact that in creating the territorial government of 
Alaska and vesting that territory with the powers o 
legislation and control over its internal affairs, includinp 
public school~, Congress expressly excluded from tha 
legislation and control the schools maintained for th1 
natives and declared that such schools should continue 
to remain under the control of the Secretary of th1 
Interior. 

An explanation of the reasons for this changing policy will b 
helpful in understanding the legal position of the Alaskan native~ 
The United States at first followed the exa:t;nple of Russia. Fron 
1867 to 1884, when the Organic Act of 1884 00 made Alaska a civi1 

and judicial district, this vast land had hardly the shadow of :' 
civil government and was little more than a geographical sub 
division of the United States.w. Save for the occasional activit; 
of the military authorities, the natives shifted for themselves.6 

This neglect is indicated by the failure of the United States tc 
provide a regular agent for them, as in the case of Indians gen 
erally. The responsible duties of such an official were delegater1 

to a military commandant.63 

One of the few exceptions to the failure to enact legislatiOJ 
- was the extension of prohibitory liquor laws to Alaska.64 How 

ever, these laws were flagrantly violated and little attempt tf 
enforce them was made during the first two decades of America1, 
rule.65 

Although the purchase of Alaska on June 20, 1867, occurred 
while the United States still was making treaties with Indian 
tribes,66 no attempt was made to enter into treaties with the 

oo Act of May 17, 1884, 23 Stat. 24. For a discussion of the history and 
interpretation of this act, see Nichols, Alaska (1924), pp. 71-113. 

6l Clark, op. cit., pp. 81- 97. 
62 They (the Alaska Indians) are too littl e known, and their relations 

to other inhabitants of that country and to our own government 
too little ascertained, to mal\:e it practicable to consider them. 

Thayer, A People Without Law (1891), 68 Atlantic Monthly 540, 541. 
See also Hellen thai, The Alaskan Melodrama (1936), pp. 284, et seq. 

63 The Attorney General upheld the validity of such delegation by the 
President. 14 Op. A. G. 573 (1875). See also In re Cat·r, 5 Fed. Cas. No. 
2432 (D. C. Ore. 1875), involving a false imprisonment by a military 
officer. 

64 For a discussion of these laws see Chapter 17, sec. 4. 
65 Wickersham, Old Yukon (1938), p. 123. 
66 Act of March 3, 1871, 16 Stat. 544, 566, declared it to be the policy oi' 

the United States not to treat further with the Indians as tribes. See 
Chapter 3, sec. 5. 

natives. This was primarily because the reasons which were 
responsible for treaty making by the. Federal Government with 
the American Indians 67 were not present in Alaska, where there 
was plenty of land and little danger of serious hostilities. Alaska 
was not considered Indian country 68 until 1873 when sections 20 
<md 21 of the Trade and Intercourse Act,69 prohibiting liquor 
traffic in Indian country and with· the Indians, were extended 
Lo include this territory. There was therefore no necessity for 
~tatutes and treaties extinguishing Indian title. The legal 
heory was adopted of considering ihese Indians subjects and 

not dependent or domestic nations having titles to be extin
;uished. Reservations were not established with the exception 
•f the Annette Island Reservation and those for educatiorial 
mrposes. 70 

There was an absence of federal laws in most fields 71 and even 
the few which were considered applicable to Alaska were not 
:uforced. Questions concerning the effect of tribal laws and 
·us toms were rarely raised. In 1·e Sah Quah 72 w•as one of the 
ew cases in which this issue was directly involved. In granting 
l writ of habeas corpus to the petitioner, a slave of a Tlingit 
llldian, the court said : 

What, then, is the legal status of Alaska Indians? 
l\fany of them have connected themselves with the mission 
churches, manifest a great interest in the education of 
their youth, and have adopted civilized habits of life. 
Their condition has been gradually changing until the 
attributes of their original sovereignty have been lost, and 
they are becoming more and more dependent upon and 
snbject to the laws of the United States, and yet they are 
not citizens within the full meaning of that term. (P. 328-
329.) 

* * * * * 
The United States has at no time recognized any tribal 
independence or relations among these Indians, has never 
treated with them in any capacity, but from every act of 
congress in relation to the people of this territory it is 
clearly inferable that they have been and now are regarded 
as dependent subjects, amenable to the penal laws of the 
United States, and subject to the jurisdiction of its courts. 
Upon a careful examination of the habits of these natives, 
of their mod~ of living, and their traditions, I am inclined 
to the opinion that their system is essentially patriarchal, 
and not tribal, as we understand that term in its applica
tion to other Indians. They are practically in a state of 
pupilage, and sustain a relation to the United States sim
ilar to that of a ward to a guardian, and have no such 
independence or supremacy as will permit them to sustain 
and enforce a system of forced servitude at variance with 
the fundamental laws of the United States. (P. 329.) 

Nevertheless, tribal custom and law is recognized in some 
ases.73 In the absence of federal legislation, a marriage between 
he natives belonging to the uncivilized tribes, such as the 
\.thapascans, when entered into according to long-established 

67 See Chapter 3, sec. 4. 
68 See Chapter 1, sec. 3, and Chapter 17, fn. 85. 
69 Act of June 30, 1834, 4 Stat. 729, 732-733 ; Act of March 3, 1873, 

17 Stat. 510, 530. 
70 B ecJ.use of the restriction of native activities which accomPanied 

the reservation policy among the ·Indians of the continental United 
States, the natives of Alaska, with the exception of the trans
planted colony of Metlakahtla. have stPadfastly opposed the 
development of reservations in Alaska. This opposition was part 
of an insistent resistance to racial discrimination. 

Alaska, Its Resources and Development, op. cit., p. 10. 
71 A license to trade in Alaska is not required. See Waters v. Campbell, 

29 Fed. Cas. No. 17264 (C. C. Ore. 1876) ; and see Chapter 16, sec. 2. 
72 31 F ed. 327 (D. C. Alaska 1886) ; for a discussion of the power of the 

F 2deral Government over tribes see IGe v. United States, 27 Fed. 351 
(C. C. Ore. 1886) , modify'g United States v. Kie, 2() Fed. Cas. No. 15528a 
(D. C. Alaska 1885) ; United States v. Sevelotr, 27 Fed. Cas. No. 16252 
(D. C. Ore. 1872) ; United States v. Lynch, 7 Alaska 568 (1927). 

1a 54 I. D. 39 (1932). 
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customs, is valid, irrespective of the territorial laws regulating 
marriage among the inhabitants.7

' 

The extension of the Wheeler-Howard Act 75 to Alaska has re
moved almost the last significant difference between the position 
of the American Indian and that of the Alaskan native.76 The 

74 This is in accordance with the general rule. R. A. Brown, The 
Indian Problem and The Law (1930), 39 Yale L. J. 307, 315. Also see 
Chapter 7. sec. 5. 

7~ Act of June 18, 1934, 48 Stat. 984 ; Act of May 1, 1936, c. 254, 49 
Stat. 1250. These statutes are discussed in sec. 9 infra. 

76 In holding that sec. 23 of the Act of June 25, 1910, 36 Stat. 855, 
861, regarding preference to purchase of Indian products applies to 
Alaskan natives, the Solicitor said: 

In considering the application to Alaskan natives of laws relatinl( 
to Indians it is well to bear in mind the following point: ThE> 
laws which relate specifically to Alaska normally define the terms 
"natives" or "Indians" and define them as including Indians. 
Eskimos, Aleuts and other aboriginal tribes. Illustrations of 
sucb laws are the Alaska Reorganization Act, the act penalizing 
the sale of liquor or firearms to Indians in Alaska (sec. 142, 
chap. 8, act of March 3, 1899. 30 Stat. 1253), and various acts 
appropriating funds for the education of the natives. HoweTer, 

report of the Dtrector of the Division of Territories and Island 
Possessions, Department of the Interior, for 1936 lists the "pro
tection of the welfare of the native population," as the first of 
the "immediate considerations for the attainment of major ends." 
The director, Dr. Ernest Gruening, later Governor of Alaska, also 
wrote: 

The extension of the economic and social benefits of the 
Indian reorganization act to Alaska has paYed the way 
for the security of approximately one-half of the present 
population of the Territory, whose stabilized future is not 
only an essential act of humanitarianism but also an im
portant item of wholesome advance.77 

in the case of the application to the natives of laws drafted to 
cover the Indians in the United States, it is apparent that the 
law itself will refer only to "Indians," and the general rule must 
be followed that the laws relating to Indians in the United States 
are applicable to the natives in Alaska in so far as they are 
suitable to the circumstances of· the case. The outstanding 
example of such a law is the Indian Citizenship Act of June 2, 
1924 (43 Stat. 253). Memo. Sol. I. D., June 5, 1940. 

77 Annual Report of the Secretary of Interior (1936), . p. 30. 

SECTION 7. EDUCATION 78 

From 1884 to March 16, 1931, the Bureau of Education/9 rather 
than the Office of Indian Affairs, controlled native education and 
welfare work. Such service presents peculiarly difficult and 
important administrative problems. 

on road building 84 and the leasing of canneries 80 have been justi
fied as incidental to education. 

Originally no differentiation was made between the education 
of the natives and the whites.86 As a result of the Act of January 
27, 1905,87 a dual system of education was \nstituted; one part 
was mainly deYoted to white children and the other to the chil
dren of the Natives.86 

The interpretation of the term "ciyilization" as used in this 
statute was an issue in the case of Davis v. Sitka School Board.ll'il 

The area of Alaska is about one-fifth the size of the United 
States. Many settlements are beyond the limits of transporta
tion and regular mail service, and one-third of the natives live 
north of the Ar.ctic Circle.80 Villages are usually far apart and 
transportation is largely limited to boats for coastal travel, dog 
teams for interior travel, and aeroplanes. Even on the coast and In denying the petition for a writ of mandamus to require the 
rivers, boats are infrequent, and in the winter can be used only 
ill the south. school board to admit the plaintiff's children who were of mixed 

blood, the court took the view that civilization is achieved only Neither the federal control over education on reservations, nor 
the system of annuities for educational purposes, nor the board- when the natiYes haYe adopted the white man's way of life and 
ing school program was carried into this Territory. The im- associated with white men and women.

90 

portation of reindeer, and instruction in herd management were 
integrated with the educational system for northern and western 
Alaska. 81 Vocational training was also established. 82 

Reservations have been created which are devoted to educa
tional purposes,83 and · such diverse activities as native assistance 

Ts See Chapter 12, sec. 2. For a discussion of native education see 
53 I. D. 59'3 (1932) ; also see Spicer, op. cit., pp. ~7-101; Alaslra, Its Re
sources and Development, op. cit., pp. 43-44; Anderson and Eells, op. cit., 
pt. 2. 

79 Now known as the United States Office of Education. See Cook, 
Public Education in Alaska, Bull. No. 12 (1936), Office of Education, 
Department of Interior, pp. 20-54. 

Commissioner of Indian Affairs Rhoads, in his annual report for 1931, 
wrote: 

The administrative change whereby responsibility for educa
tion in Alaska was transferred to the Office of Indian Affairs in 
Mat·cb, 1931 is particularly important as an indication of a na
tional unified policy for the education of various indigenous groups. 
More important than this, however, is the fact that the Alaskan 
education enterprise has been carried out in the past with a dif
ferent philosophy and different practice. In contrast to the 
Indian Service, with its boarding schools, the Office of Education 
in Alaska until very recently confined its efforts to local com
munity schools and a program of education that took into ac
count in an amazing way the health and social and economic life 
of the native group. The Alaska program, therefore, represented 
the other extreme from the Indian policy in the States. • • • 
(P. 12.) 

80 Spi<;er, op. cit., p. 98. 
81 Spicer, op. cit., p. 98. 
82 Act of February 25, 1925, c. 320, 43 Stat. 978, authorizes the SecrE>

tary of the Interior to estab1isb a system of vocational training for 
aboriginal native people of the Territory of Alaska, and to construct and 
maintain suitable school buildings. See U. S. Bureau of Education, De
partment of Interior, A Course of SttJdy f')r United States Schools for 
Natives of Alaska (1926), particularly pp. 2-3. 

sa 53 I. D. 111 (1930). 

a. United States v. Sitarangok, 4 Alaska 667 (1913). 
ss Alaska Paciff,o Fisheries v. United States, 248 U. S. 78 (1918), affg. 

240 Fed. 274 (C. C. A. 9, 1917); 49 L. D. 592 (1923). 
sa The Organic Act of 1884 (Act of May 17, 1884, sec. 13, 23 Stat. 24, 

27), authorizes the Secretary of the Interior to provide for "the educa
tion of the children of school age in the Territory of Alaska, without 
reference to race • • *." This phrase was repeated in other ap
propriation acts, such as the Act of March 3, 1899, 30 Stat. 1074, 1101. 

81 33 Stat. 616, 619, sec. 7 : 
• • * · schools for and among the Eskimos and Indians of 

Alaska shall be provided for by an annual appropriation, and 
the Eskimo and Indian children of Alaska shall have the same 
right to be admitted to an:v Indian boarding school as the Indian 
children in the States or Territories of the United States. 

For a discussion of this statute see Sing v. Sitka School Board, 7 
Alaska 616 (1927). The Act of August 24, 1912, c. 387, sec. 3, 37 Stat. 
512, creating the Territory of Alaska, expressly reserves from the legis
lature any power to amend this statute and acts amendatory thereof. 

86 See Alaska, Its Resources and Development, op. cit., pp. 43-44, and 
Anderson and Eells, op. cit., pp. 202-204 for a discussion of segregation. 

89 3 Alaska 481 (1908). The court laid down the following test of 
civilization: 

• • • as to whether or not the persons in question have 
turned aside from old associations, former habits of life, and 
easier modes of existpnce ; in other words, have exchanged the 
old barbaric, uncivilized em-ironment for one changed, new. and 
so different as to indicate an advanced and improved condition 
of mind, which a.esires and reaches out for something altogether 
distinct and unlike the old life. (P. 488.) 

Civilization • * • includes * * * more than a pros
perous businel:'ls, a trade, a bouse, white man's clothes, and mem· 
bersbip in a church. (P. 491.) 

The attitude of another court toward the native culture is brought 
out in the case of In re Oan-Ah-Oouqua, 29 Fed. 687 (D. C. Alaska 1887), 
involving the rights of a mother of a child attending a mission school. 
This case is discussed in Chapter l 2, fn. 62. 

9o Considerable stress was placed on the fact that the playmates of 
the children were native and that the children joined in the hunting 
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The territorial legislature was first granted power over schools and served white children and "children of mixed blood who 
by the Act of March 3, 1917,91 which empoV\_'ered it "to estab- lead a civilized life." 07 

lish and maintain schools for white and colored children and The Indian Service maintains schools in approximately 100 
children of mixed blood who lead a civilized life * * *.92 villages.98 During the fiscal year 1933-1934, 4,338 native chil
Pursuant to this' act a writ of mandamus was granted 93 com- dren were enrolled in the federal schools, 1,874 in the terri
pelling the city of Ketchikan, Alaska, to admit to its schools torial schools, and approximately 1,000 in mission schools.99 

attended by the whites a resident child of mixed blood who led By the Act of May 14, 1930/00 the Secretary of the Interior 
a civilized life, although she could attend an Indian school in was authorized to contract with school boards which maintained 
the city, and thereby make room for the attendance of non- schools in certain cities and towns to educate children of non-

resident white children. The court said: 

The legislative power of the territory of Alaska with 
regard to schools derived from this section makes no 
provision as to the segregation of races, nor does it refer 
1o the race or color of the children to be proYided for 
in the municipal schools, and such act must necessarily 
be construed in the light of the section quoted limiting 
the authority of the Legislature to provide schools for 
white and colored children and children of mixed blood. 
(P. 147.) 

Only mission schools existed between 1867, the date of the 
purchase of Alaska, and 1881.94 'l'hereafter, until 1900, annual 
federal appropriations, ranging from a few thousand dolla,rs 
to $50,000 were made for the education of native and white 
children.95 For the next 5 years education was supported by a 
license tax. Schools in incorporated towns were under local 
control, while the Secretary of the Interior continued to direct 
rural schools. Beginniug with 1905, annual appropriations in 
increasing amounts were made enabling the Secretary of the 
Interior, in his discretion, to provide for the education and 
support of the natiYes of Alaska.96 The territorial schools estab
lished in 1905 were supported by territorial and federal funds 

and fishing expeditions of the native bands. Apparently the court did 
not recognize that bunting and fishing were recreations of social sig
nificance among the whites and a source of livelihood for some whites 
and many natives. 

01 C. 167, 39 Stat. 1131. 
92 The schools were under the general superviSIOn of the Territorial 

Board of Education authorized by the Legislature of Alaska, Spicer, 
op. cit., p. 99. 

93Jones v. Ellis, 8 Alaska 146 (1929). 
94 Beatty, The Federal Government and the Education of Indians and 

Eskimos, Journal of Negro Education, vol. 7. No. 3 (.fuly 1938), p. 271. 
u; The first statute, the Act of July 4, 1884, 23 Stat. 76, 91, a:vpro

priated $15,000. Some appropriation acts, during this period, author
ize(} the Secretary of the Interior to use a specified sum from the 
general education appropriation "for the education of Indians in Alaska," 
e. g., Act of March 2, 1895, 28 Stat. 876, 904. 

oo Act of March 3, 1905, 33 Stat. 1156, 1188. See also Act of June 
30, 1906, 34 Stat. 6!)7, 729; Act of May 24, 1922, c. 199, 42 Stat. 552, 
583. From 1884 to 1934 the United States has spent almost nine 
million dollars for native education and welfare. Anderson and Eells, 
op. oit. p. 227. · 

taxpaying natives, including those of.., mixed native and white 
blood, to lease school buildings owned by the United States 
Government to such boards, and to pay such boards for services 
rendered an amount not in excess of the cost of operating a 
school for natives under present appropriations in such town. 

Chapter 85, Laws of Alaska, 1935, authorized the Territorial 
Board of Administration of the Territory of Alaska to enter 
into a contract or contracts with the Secretary of the Interior 
for educational and welfare work among the Alaskan natives.101 

The Act of May 31, 1938/02 authorized the Secretary of the 
Interior to withdraw and permanently reserve small tracts of 
land not exceeding 640 acres each, of the public domain in 
Alaska for schools, hospitals, and other necessary purposes 
in administering the affairs of the natives.100 

Congress has recognized that in many places the Alaska 
school service is the only federal agency in daily contact with 
the natives. The Act of March 3, 1909/04 authorized the Attor
ney General to appoint as special peace officers employees of 
the educational service designated by the Secretary of the In
terior. These officers were endowed with the ordinary author
ity of a policeman to arrest natives charged with the viola
tion of any provision of the Criminal Code Qf Alaska or white 
men charged with the violation of any of its provisions to the 
detriment of any native of the Territory.105 

97 Act of January 27, 1905, sec. 7, 33 Stat. 616, 619. 
98 Report of the Commissioner of Indian Affairs in Annual Report, 

Interior Department (1939), p. 25; Annual Report of the Governor of 
Alaska (1939), pp. 47---49. 

119 Information supplied by Alaska Section, Office of Indian Affairs, De
partment of the Interior. The present appropriation for native educa
tion exceeds $900,000 annually. Hearings before SUJbcommittee of 
House Committee on Appropriations, 76th Cong., 3d sess., on Interior 
Department Appropriation Bill for 1941, Pt. II, pp. 377 et seq. 

100 c. 273, 46 Stat. 279, 321. 
101 This statute was passed to secure the benefits of the Johnson

O'Malley Act of April 16, 1934, 48 Stat. 596. See Chapter 12, sec. 2A. 
102 C. 304, 52 Stat. 593. 
103 "This authority is proving of mater·ial assistance in the develop

m'ent of the Alaska program." Report of Commissioner of Indian 
Affairs in Annual Report, Interior Department (1938), p. 213. 

104 35 Stat. 837. 
1os Then described as the mstrict of Alaska. 

s~ECTION 8. PROPERTY RIGHTS 

Problems relating to the property rights of Alaskan natives the land is unsuitable for agrictilture.108 Therefore, much greater 
arise out of their activities in hunting and fishing, their use and attention must be paid to other forms of property. 
ownership of land and their ownership of reindeer. Land, except A. FISHING AND HUNTING RIGHTS 109 

mineral land, is comparatively unimportant in the Alaskan econ-
omy.loo This is due to the fact that the population is sparse Fishing is the most important industry of Alaska 

110 
and from 

(averaging one person per 10 square miles) 101 and that most of time immemorial.has been the principal source of food for the 
108 Although the gross area of the land anu water of Alaska is 586,400 

106 Clark, op. cit. pp. 156-180; Anderson ani! Eells, op cit. pp. 1!)5-202; -square miles, only about 65,000 square miles are suitable for agriculture, 
'rhomas, Economic Rehabilitation of the Indians of Alaska with Special ibid., p. 7, and see Alaska, Its Resources and Development, op. cit., p. 114. 
Reference to Fishing, Trapping, and Reindeer, Indians of the United 109 Sec. 3 of the Organic Act of Alaska, Act ot August 24, 1912, c. 387, 31 
Stl!tes (Indians at Work, April l 940, Supp.), p. 53; Brooks, The Future Stat. 512, provides that the authority granted to the legislature of the 
of Alaska, Annals of the Association of American Geographers (December Territory shall not extend to general laws of the United States or to 
1925), p. 178; Department of the Interior, The Problem of Alaskan De- the "game, fish, and fur-seal laws and laws relating to fur-bearing 
velopment (April 1940). animals of the United States applicable to Alaska • • •." 

1m Fifteenth Census of the United States, Outlying Territories ~nd uo Alaska, Its Resources and Development, op. cit., pp. 17, 41, 55-74. 
Possessions (1932), p. 7. See Pacific Fisherman Yearbook (1939). Ther~ were 30,331 persons 
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natives.m "Fur production is third in rating of all commodities 
in Alaska as to total value." 112 Fur trading was the primary 
occupation of the Russians who came to Alaska during the latter 
half of the eighteenth century.113 Since that time the natives 
have depended on fur trading for a substantial part of their live-
lihood.114 · 

The Bureau of Fisheries, formerly with the approval of the 
Secretary of Commerce, and now with that of the Secretary of 
the Interior, drafts fishing regulations specifying the areas in 
which traps may be operated, and their number.116 A license for 
a trap must be obtained ... from the territorial treasurer, and to 
prevent obstructions to navigation, the Secretary of War must 
authorize the plans. In 1927 the number of traps in operation 
reached almost 800, but there has subsequently been a steady 
decline in this figure. 

Judicial and legislative cognizance has been taken of the im
portance of fishing and hunting in the native economy. The 
Supreme Court of the United States in the Alaska Pacific F 'ish
eries case 116 said : 

They (the Metlakatlans) were largely fishermen and 
hunters, accustomed to live from the returns of those vo
cations, and looked upon the islands as a suitable locatioll 
for their colony, because the fishery adjacent to the shore 
would afford a primary means of subsistence and a promis
ing opportunity for industrial and commercial develop
ment. (P. 88.) 

engaged in the fishing industry in Alaska in 1937. Salmon, which 
is the backbone of the Territory's economic structurl', a ccounted for 7f:i 
percent of the total weight and 90 percent of the total value of its fish
eries products in 1937, Annual Report of Secretary of Commerce (1938) . 
p. 104. Also see reports on Alaska fishing and fur-seal industry, col
lected in Bulletin of the Bureau of Fisheries, vol. XLVII, No. 13 (1933), 

u1 The salmon formed one of the important food supplies for the na
tives from prehistoric times. Bulletin of Bureau of Fisheries, vol. XLIV, 
Doc. No. 1041 (1928), p. 41. .Alaska Pacific Fisheries v. United States, 
248 U. S. 78 (1918) , a1Ig. 240 Fed. 274 (C. C. A. 9, 1917); T erritory of 
Alaska v . .Annette Island Packing Co., 289 Fed. 671 (C. C. A. 9, 1923), 
cert. den. 263 U. S. 708 ( 1923). Also see Heckman v. Sutter, 119 Fed. 
83 (C. C. A.. 9, 1902), affg. Sutter v. Heckman, 1 Alaska 188 (1901), in 
which the court said: "The fact that at that time the Indians and other 
occupants of the country largely made their living by fishing was no 
doubt well known to the legislative branch of the government • • • ." 
(P. 88.) See also United States v. Lynch, 8 Alaska 135 (1929), and 
Johnson v. Pacific CoastS. S. Co., 2 Alaska 224 (1904). 

The Com·missioner of Indian Affairs in his Annual Report for 1937, 
p. 232, notes the destruction of the balanced primitive economy of thP 
natives; instead of fishing and hunting for their own needs, they fish 
for, or work in the canneries. See also Hearings on Alaskan Fisberies. 
held pursuant to H. Res. 162, 76th Cong., 1st sess. (1939), pp. 118, 152, 
444-449. 596. On employment of natives in canneries, see·ibid., p. 347. 

:n2 Alaska, Its Resources and Development, op. cit., p. 107. Also see 
pp. 84-90, 108. 

118 XI, The Works of Charles Sumner (1875), p. 263; Alaska, Its Re
sources and Development, op. cit., p. 84. 

The fur-bearing aquatic mammals had been ruthlessly exploited dur
ing the period of Russian occupancy and were facing extinction at the 
time of the cession. Alaska, Its Resources and Development, pp. 55, 56. 

Until the development of the gold industry, the fur resources were 
considered the most valuable by the Americans. It is, therefore, not 
surprising that, prior to 1884, legislation for the new territory was mainly 
confined to the protection of the seal fisheries and other fur interests 
of the District. Sen. Doc. No. 142, 59th Cong., 1st sess. (1905-1906), 
p. 7. 

1U Annual Report, Chief of Bureau of Biological Survey, Department 
of Agriculture (1937), p. 55. 

116 Act of June 6, 1924, 43 Stat. 464, c. 272, sec. i, amended by Act of 
June 18, 1926, 44 Stat. 752. The preparation and enforcement of these 
regulations are difficult tasks, especially since the Bureau lacks suffi
cient funds for biological research and enforcement. See Hearings on 
Alaskan Fisheries, held pursuant to H. Res. 162, 76th Cong., 1st sess. 
(1939)' pp. 46-47, 135-150, 394, 510. 

uo .Alaska Pacific Fisheries v. United States, 248 U. S. 78 (1918), 
alfg. 240 Fed. 274 (C. C. A.. 9, 1917) ; also see Johnson v. Pacific Ooast 
S. 8. Co., 2 Alaska 224 (1904) ; Act of May 14, 1898, sec. 10, 30 Stat. 
409, 413. 

In many conservation statutes the natives are given special 
privileges. 'J'he Act of July 1, 1870, u 7 makes unlawful the killing 
of fur seals upon ·the Pribilof Islands except during the months 
of June, July, September, and 'October in each year, and the kill
ing of such seals at any time by firearms. The privilege of 
killing young seals necessary for food and clothing and old 
seals necessary for clothing and boats by the natives for their 
own use was permitted, subject to regulations of the Secretary 
of the Treasury.118 

The validity of section 6 of the Act of July 27, 1868,u9 which 
prohibits the killing of fur-bearing animals within the limits 
of the Territory, or in the waters thereof, and empowers the 
court, in its discretion, to confiscate vessels violating this 
statute, was upheld in 'l'he Jatnes G. Swanl.!JIJ case. The court. 
sustained the libel for the forfeiture of a boat owned by an 
Indian of the Makah Tribe, despite the contention that such 
forfeiture violated a treaty with this tribe.121 

The Act of April 6, 1894,122 prohibits the killing of fur seals by 
United States citizens in waters of the Pacific Ocean surrounding 
the Pribilof Islands. It also prohibits the killing of fur seals 
from May 1 to July 31 in a circumscribed part of the Paci.flc 
Ocean, including Bering Sea.123 

Section 6 permits Indians dwelling on the coasts of the United 
States to take fur-bearing seals in open, unpowered boats not 
manned by more than five persons using primitive methods, ex
cluding firearms. Such fishing may not be done pursuant to a 
~ontract of employment.12

! The Act of December 29, 1897,125 pro
hibiting the slaying of fur seals in the North Pacific Ocean con
tained a similar exemption. 

Section 3 of the Act of April 21, 1910,126 provides that whenever 
.;eals are taken, the natives of the Pribilof Islands shall be em
ployed in such killing and shall receive .fair compensation. Sec
tion 6 permits the natives of these islands to kill such young seals 
1s may be necessary for their own clothing and the manufacture 
of boats for their own use, subject to regulations prescribed by 
the Secretary of Commerce. Section 9 authorizes this official to 
~urnish food, clothing, shelter, and other necessities to the native 
:nhabitants and to provide for their education.127 

The Act of August 24, 1912/28 gave effect to the Convention of 
July 7, 1911,129 between the United States, Great Britain, Japan, 

u7 C. 189, 16 Stat. 180. 
us The Act of April 22, l 874, 18 Stat. 33, authorized the Secretary of 

the Treasury to study the fur trade in Alaska and "the condition of the 
'Jeople or natives, especially those upon whom the successful prosecution 
•f the fisheries and fur trade is dependent • • *." By Act of 

April 5, 1890, 26 Stat. 46, the Secretary was authorized to study the 
condition of the seal fisheries of Alaska. See Alaska, Its Resources and 
")evelopm'ent, op. cit., p. 90. 

uo 15 Stat. 240, 241, R. S. § 1956. 
120 United States v. James G. Swan, 50 Fed. 108 (D. C. Wash. 1892). 
121 Treaty of January 31, 1855, 12 Stat. 939. 
122 Art. 1, 28 Stat. 52. 
123 Ibid., Art. 2. 
124 The Makah Indians are subject to the prohibitions of this act 

'>ave for the exception of sec. 6. 21 Op. A. G. 466 (1897). 
125 Sec. 6, 30 Stat. 226. 
\.26 C. 183, 36 Stat. 326. 
127 In this and subsequent acts, Congress has made appropriations for 

this purpose. More than 400 natives of these islands are largely de
pendent upon the United States for subsistence. Alaska, Its Resources 
tnd Development, op. cit., p. 66. 

12s C. 373, 37 Stat. 499. 
1.."9 37 Stat. 1542. To terminate the gross economic waste which 

'hrl'atened to destroy all the herds of fur seals, the United States 
arranged a conference of interested nations known as the International 
Fur Seal Conference which convened from May 11 to July 7, 1911. This 
me-eting adopted the Convention of July 7, 1911, 37 Stat. 1542, between 
the United States, Great Britain, Japan, and Russia. Ratification ad
vised July 24, 1911. Ratified by the President November 24, 1911. 
Ratified by Great Britain August 25, 1911. Ratified by Japan November 
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and Russia by prohibiting citizens and subjects of the United 
States from killing fur seals, but by sections 3 and 11 natives of 
the islands were permitted to kill annually a sufficient number 
of male seals to provide food and clothing. 

As early as 1902 Congress passed co.nservation legislation con
taining special exceptions for the natives of Alaska and the 
white residents. The Act of June 7, 1902,130 as amended by the 
Act of May 11, 1908,131 prohibits the wanton destruction of wild 
game animals or wild birds for the purpose of shipment from 
Alaska. It also provides that-

Nothing in this Act shall * • * prevent the killing 
of any game animal or bird for food or clothing at any 
time by natives, or by miners or explorers, when in need of 
food; but the game animals or birds so killed during closed 
season shall not be shipped or sold. 

Section 1 of the Act of June 14, 1906,1112 as amended by the Act of 
June 25, 1938,1.'13 without changing the provisions respecting na
tives, prohibits all companies, corporations, or associations 
not authorized to transact business under federal, state, or ter
ritorial laws and aliens without first papers, from catching 
or killing, except with rod, spear, or gaff, any fish of any kind or 
species in any of the waters of .Alaska under the jurisdiction of 
the United States. By amendments to section 4 of the act for 
the protection and regulation of the fisheries of .Alaska,134 fish
ing of any species of salmon except by hand, rod, spear, or gaff 
in any streams of .Alaska or near their mouth, is unlawful ex
cepting in the Karluk, Ugashik, Yukon, and Kuskokwim Rivers. 
'l'he exception of the two last-named rivers is applicable only 
to native Indians and permanent white inhabitants taldng king 
salmon under conditions prescribed by the Secretary of Com
merce ( now by the Secretary of the Interior) .135 

Article II, clause 3, of the treaty between the United States 
and Great Britain for the protection of migratory birds in the 
United States and Canada provides: 136 

The close season on other migratory nongame birds 
shall continue throughout the year, except that Eskimos 

6, 1911. Ratified by Russia October 22, 1911. Ratifications exchanged 
December 12, 1911. Proclaimed December 14, 1911. A treaty between 
the United States and Great Britain, concluded February 7, 1911, 37 
Stat. 1538, providing for the preservation and protection of fur seals, 
became effective on December 14, 1911, the date of the proclamation of 
the treaty between the United States, Great Britain, Japan, and Russia. 

130 32 Stat. 327. 
131 35 Stat. 102. Sec. 10 of the Alaska Game Law, Act of January 13, 

1925, 43 Stat. 73!), amended Act of February 14, 1931, 46 Stat. 1111, 
and Act of June 25, 1938, 52 Stat. 1169, empowers the Secretary of 
Agriculture to make regulations for taking game animals, etc., upon 
consultation with the Alaska Game Commission, but except as provided 
such regulations shall not prohibit 

• • • any Indian or Eskimo, prospector, or traveler to take 
animals or birds during the closed season when he is in absolute 
need of food and other food is not available, but the shipment 
or sale of any animals or birds or parts thereof so taken shall 
not be permitted, except that the bides of animals so taken may 
be sold within the Territory • • •. 

112 34 Stat. 263. 
ua 52 Stat. 1174. 
114 Act of June 26, 1906, 34 Stat. 478, amended by Act of June 6, 1924, 

c. 272, 43 Stat. 464, and Act of April 16, 1934, 48 Stat. 594. 
185 Pursuant to the Reorganization Act of April 3, 1939, 53 Stat. 561, 

Reorganization Plan No. 2 transmitted May 9, 1939, 53 Stat. 1431, and 
Public Resolution No. 20, 76th Cong., 1st sess., approved June 7, 1939, the 
Bureau of Fisheries was transferred from the Department of Commerce 
to the Department of the Interior, effective July 1, 1939. On the same 
date, the Bureau of Biological Survey was transferred to the Interior 
Department from the Department of Agriculture. By Plan No. 3, April 2, 
1940, the two Bureaus were consolidated under the name Fish and 
Wildlife Service, H. Doc. No. 681, 76th Cong., 3d sess. 

• 186 39 Stat. 1702, signed August 16, 1916; ratification advised by the 
Senate August 29, ratified by the President September 1, and by Great 
Britain October 20 ; ratifications exchanged December 7 and proclaimed 
December 8, 1926. 
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and Indians may take at any season auks, auklets, guille
mots, murres, and puffins, and their eggs, for food and 
their skins for clothing, but the birds and eggs so taken 
shall not be sold or offered for sale. 

Regulations prohibiting the killing of whales, walruses, and 
sea lions have special provisions regarding natives.137 Many 
other rules regarding refuges and hunting of migratory birds 
grant special privileges to the natives.138 

The .Alaska Game Law 139 regulates the taking of food game 
during the re~lar season, but exempts the natives from the 
necessity of securing hunting and trapping or fur dealers li
censes. Native cooperative or mission stores are also exempt.140 

And, subject to regulations of the Secretary of the Interior re
garding animals whose extinction is imminent, the law permits 
them to take game during the closed season when in absolute 
need of food and other game is not available.141 Section 3 em
powers the Secretary of Agriculture, now Secretary of the 
Interior, to safeguard the livelihood of the natives and conserve 
the fur animals requiring nonresident trappers to reside 3 years 
in the territory instead of one, before becoming eligible for 
resident trapping license. 

B. REINDEER OWNERSHIP 

Reindeer constitute . one of the most valuable assets of the 
natives, supplying them with food and clothing and acting as 

137 Alaska, Its Resources and Development, op. oit., p. 67; Department 
of Commerce Circular No. 286, Ninth Edition, June 29, 1939, pp. 1 and 3 ; 
amended Act of February 14, 1931, 46 Stat. 1111, and Act of June 25, 
1938, 52 Stat. 1169. 

138 50 C. F. R. 92.4. See Act of January 13, 1925, 43 Stat. 731), sec. 11, 
which provides for exemption for natives attesting that they possess 
one-half or more of Indian or Eskimo blood, from the resident hunting 
and trapping license. Bureau of Biological Survey, Regulations for the 
Aleutian Islands Reservation, Alaska (1939), Regulation 7, provides-

• • • in reassigning islands for fur and fox farming and other 
uses, primary consideration shall be given to the welfare of native 
villages and communities of the Aleutian Chain. Permits involv
ing a native or native interest shall be issued or reissued only 
tor the benefit of the community or village of which he is a 
member. 

For exemption of native residents from requirement of permit to cap
ture certain game, see Bureau of Biological Survey Regulations for the 
Administration of the Aleutian Islands Reservation, Alaska (1939), Regu
lation 3. Bureau of Biological Survey, Department of the Interior 
Wildlife Circular 1 (1939), Regulations Relating to Migratory Birds and 
Certain Game Mammals, Regulation 7 provides: 

In Alaska, Eskimos and Indians may take, in any manner and at 
any time, and may possess and transport, auks, anklets, ~uillemots, 
murres, and puffins and their eggs and skins for use of themselves 
and their immediate families for food and clothing. 

And see 50 C. F. R. 91.3. 
Also see Cameron, The Bureau of Biological Survey (1929), p, 103. 
189 Act of January 13, 1925, 43 Stat. 739, amended by Act of Febru

ary 14, 1931, 46 Stat. 1111, and Act of June 25, 1938, 52 Stat. 1169. 
For a list of the laws protecting wildlife in Alaska and regulations of the 
Alaska Game Commission, Juneau, Alaska, see circulars issued by this 
Commission. For history of Alaskan game legislation, see Cameron, The 
Bureau of Biological Survey (1929), pp. 110-124. On work of Alaska 
Game Commission see Annual Report of Governor of Alaska (1939), pp. 
29-30. 

140 Act of January 13, 1925, c. 75, sec. 11H, 43 Stat. 739, 745, amended 
Act of February 14, 1931, c. 185, sec. 10, 46 Stat. 1111', 1113, and Act of 
June 25, 1938, sec. 5, 52 Stat. 1169, 1171-1172. The Consolidated Pul'
chasing and Shipping Unit, Division of Territories and Island Pos
sessions, Department of the Interior, acts as agent for the native co
operative stores, buying their supplies, and selling, for their benefit, such 
items as reindeer meat and hides, furs, and ivories. The purchasing 
procedure is similar to that used by it in procuring supplies for govern
mental agencies. 

141 A resident citizen or Alaskan native must obtain a registered guide 
license when acting as guide for a nonresident in any section of the 
Territory where the regulations of the Alaska Game Law and Game Com
mission require nonresidents to employ guides. Compiled Laws of 
Alaska, 1933, sec. 51D. See Act of January 13, 1925, sec. llD, 43 Stat. 
739, 744, 745. 
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beasts of burden.142 The animals were first introduced into 
Alaska from Siberia from 1891 to 1902 by Dr. Sheldon Jackson, 
the United States General Agent in Alaska.148 The original pur
pose of importation was to augment the dwindling source of 
native food supply consisting of game and fish, which had been 
seriously depleted by the whites. The total importation by 1902, 
when shipments ceased, was about 1,280 head, and by 1938 the 
original stock expanded into a reindeer population estimated at 
600,000 head.144 

The Federal Government, in recent years, ha~ conducted nu
merous experiments on the cross-breeding of reindeer and native 
caribou,145 on the control of predatory enemies, and on reindeer 
grazing.1

4.6 

The Federal Government has passed many statutes to protect 
the natiyes against food shortage due to periodic depletion of 
game or sea food and to encourage the raising of reindeer for 
their own subsistence and eventully for sale on the market.147 

142 Supplement No. 9 to the Public Health Reports, December 12, 1913, 
p. 3. Alaska, Its Resources and Development, op. cit., p. 124 : "The im
portance of the reindeer industry to the social and economic welfare of 
these native people can scarcely be overemphasized." Also see ibid. p. 41; 
Spicer, op. cit., pp. 98-99. 

The District Court considered the Importance of the reindeer to the 
natives in the construction of the Act of April 27, 1904, 33 Stat. 391, 
392, 393, which provided that each road overseer in Alaska shall require 
all male persons between the ages of 18 and 50 to work on the public 
roads for 2 days or to be subject to a road tax. In the discretion of the 
overseer, the tax could be performed by the man with a team of dogs, 
horses, or "a reindeer team of not less than two reindeer and sleigh or 
cart." In holding that an Eskimo was subject to this duty, the court 
said that the legislative intent to include the Eskimo was shown by the 
provision concerning reindeer. United States v. Sitarangok, 4 Alaska 667 
(1913). Also see Annual Report of the Secretary of Interior (1937), 
p. 311; Annual Report of the Governor of Alaska (1939), p. 51. 

148 "The wild reindeer were an important part of the Eskimo food supply 
before the coming of whites but • • • the introduction of firearms 
quickly decimated them, rendering the Eskimos almost destitute." An
derson and Eells, Alaska Nativ<>s, op. cit., p. 195. Also see Cameron, The 
Bureau of Biological Survey (1929), pp. 117-118 and the annual reports 
of the United States Bureau of Education, 1891-19'31. 

Iu Alaska, Its Resources and Development, op. cit., p. 122. The Fif
teenth Census of the United States, Outlying Territories and Possessions 
(1932), p. 30, contains an estimate of 712,500 reindeer as of 11)30. No 
longer, as in the past, in danger of starvation, some of the Eskimo• have 
gained a livelihood by raising reindeer. Alaska, Its Resources and De
velopment, op. cit., p. 41. Although it has been estimated that the 
Territory was capable of grazing between three and four million animals 
(Estimate of Bureau of Biological Survey. The Bureau of Education 
estimated ten million. Cameron, op. cit., p. 117), t:he predatory animals 
like wolves and coyotes have in recent years killed many reindeer, espe~ 
cially on the Arctic Coast. This menace increased because the reindeer, 
formerly herded by attendants, have been allowed in recent years to roam, 
and are corralled only at certain seasons. By this change in herd man
agement the r eindeer scatter widely over the ranges, and increasing 
numbers of wolves and coyotes have seriously menaced the industry. The 
territorial legislature, by special bounty appropriations, has cooperated 
with the Reindeer Service, the Forest Service, Office of Indian Affairs, the 
Alaska Game Commission, and the Bureau of Biological Survey, which, 
since 1937, bas resumed its work in investigating and reducing depreda
tions of predatory animals. (Report of the Chief of the Bureau of 
Biological Survey (1937), pp. 56, 59- 60. Ibid. (1938), p. 68.) Despite 
these efforts toward predatory control, a recent survey indicated that 
coyotes and wolves are increasing, and that their depredations on rein
deer herds are becoming more serious. (Ibid. (1939), p. 67.) 

14~ Report of Chief of the Bureau of Biological Survey (1937), p. 51. 
140 Reindeer in Alaska, Department of Agriculture Bull., No. 1089 (1922), 

and Progress ot Reindeer Grazing Investigations in Alaska, Bull., No. 1423 
(1926). Also see Cameron, op. cit. (1929), pp. 118-119, 133, 134, 156-
157. 

147 51 L . D. 155, 157 (1925) ; see Act of March 4, 1907, 34 Stat. 1295, 
1338; Act of May 24, 1922, 42 Stat. 552, 584; Act of January 24, 1923. i2 
Stat. 1174, 1205; Act of June 5, 1924, 43 Stat. 390, 427; Act of March 3, 
1925, c. 462, 43 Stat. 1141, 1181; Act of January 12, 1927, 44 Stat. 934, 
968. Also see United States v. Sitarangok, 4 Alaska 667 (1913) ; 53 I. D. 71 
(1930) ; 54 I. D. 15' (1932). Outside capital gradually established a com
mercial reindeer business. Alaska, Its Resources and Development, 

The Bureau of Indian Affairs 148 gives instructions to the na
tives and distributes reindeer on terms which enable them eventu
ally to acquire a qualified ownership. The Government, however, 
retains a reversionary ownership so that an act of the territorial 
legislature imposing a tax upon each reindeer killed for market 
was held inapplicable to reindeer killed for market by natives of 
Alaska.149 

It has been administratively held 150 that Congress had con
ferred upon the S~cretary of the Interior the power to make 
regulations and impose restriction~ upon the disposition of rein
deer transferred to the natives by the Government, and these 
regulations may be enforced by suit to recover the animal 
illegally transferred or its value. 

Despite the safeguards created by statute and administrative 
rules, by 1920 about a quarter of all the reindeer in Alaska was 
owned by whites.151 

The most important law relating to reindeer is the Act of 
September 1, 1937,162 which is designed to establish for the natives 
of Alaska a self -sustaining economy by acquiring for them the 
whole reindeer business, and to develop native activity in all 
branches of the industry. The Secretary of the Interior is em
powered to acquire by purchase or other lawful means, including 
condemnation, "reindeer, reindeer-range equipment, abattolrs, 
cold-t-;torage plants, warehouses, and other property, real or per
sonal, the acquisition of which he determines to be necessary to 
the effectuation of the purposes of this Act" (sec. Z), and to make 
distribution thereof to the natives or to their organizations 163 

under such conditions as he may prescribe (sec. 8). He is also 

op. cit., p. 123. In the Report of the Governor of Alaska for 1925, p . .65, 
it was estimated that of the 200,000 reindeer in Alaska, two-thirds be
longed to the natives. In the 1938 Report, p. 46, it was estimated that 
of the 544,000 r eindeer·, 67 percent were owned by the natives. 

The Act of March 4, 1921, 41 Stat. 1367, 14.06, authorizes the Commis
sioner of Ed•.:cation to sell male reindeer and invest the proceeds in the 
purchase of female reindeer for distribution by him among the natives who 
had not been supplied with them. 

148 In 1929 the supervision of the reindeer was turned over to the Gov
ernor, but on July 1, 1937, the reindeer service was transferred from his 
supervision to the Office of Indian Affairs, Governor's Report for 1938, p. 
46. Direct supervision of herds and the business of the native co· 
operative stores had been handled by federal t eachers, and hence full 
responsibility for the reindeer service was placed under the Education 
Division of the Indian Office. Annual Report of the Secretary of the 
Interior, 1937, p. 232. 

149 51 L. D. 155, 157-158 (1925). 
The following discussion by the Solicitor of the regulations gives an 

idea of the administrative system: 

As has already been intimated, the absolute ownership of all 
reindeer in Alaska was in the Government originally, and such 
interests in them as are held by the natives grow out of con
tractual relations between the individual natives and the United 
States based on re~ulations issued for that purpose. By these 
r egulations the natrves who hold reindeer are divided into two 
classes, one known as "a pprentices," to whom a stated number 
of reindeer are issued by the Government from its herds, and the 
other as "herders." The regulations provided that the reindeer 
issued to these natives shall revert to the Government in the case 
of the death of either an apprentice or a herder without heirs or 
with heirs who are not compet ent or do not manifest a desire to 
take charge of the herd, or in case of an apprentice who abandons 
his herd, or where a herder becomes intemperate and fails to 
reform within one year, or continuously neglects his herd and 
the members of his family are not competent to controi the 
herd and fail to provide a competent herder. 

Each apprentice and herder is required to enter into a contract 
with the Government, of which the regulations mention ed are 
made a part, and in which there are other stipulations calling for 
the reversion of the herd to the Government under certain con
tingencies. 

1 5o Op. Sol. I. D., M. 26690, September 16, 1931. 
151 Cameron op. cit., pp. 117-118. 
152 50 Stat. 900. See Annual Report ot Secretary of Interior (1937), 

pp. 356-7. 
153 Alaska, Its Resources and Development, op. cit., p. 123 : 

A survey by that Department (Department of the Interior) in 
1933 showed 78 native reindeer associations with 5,878 members 
owning herds varying in size from a few hundred to many thou: 
sand head. Less than 20 of these herds were owned by other 
than nati>es. 
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authorized to issue rules and regulations to prevent the transfer 
or devise of reindeer to non-natives (sec. 10), and regulate the 
ranging of reindeer on public lands (sec. 14) .154 Criminal sanc
tions are provided for violations of this statute (sees. 10 and 14), 
and $2,000,000 is authorized to be appropriated for expenditure 
by the Secretary of the Interior in carrying out the provisions of 
this act (sec. 16) .165 By the Acts of May 9, 1938,156 and June 25, 
1938/57 a total of $50,000 was appropriated for a survey and ap
praisal of the property and reindeer authorized to be acquired for 
the natives. This study has been made under the supervision of 
a congressional committee authorized by the Act of May 9, 1938, 
which recommended to Congress that funds be made available to 
carry out the purposes of the Reindeer Acf.158 By the Third De
ficiency Appropriation Act, fiscal year 1939,159 $720,000 was appro
priated for the purchase of reindeer, equipment, abattoirs, cor
rals, etc., owned by non-natives and $75,000 was appropriated for 
administra tiYe expenses. Payments for reindeer are limited to 
an average of $4 per head.160 

C. LANDS 

Congress and administrative authorities have consistently 
recognized and respected the rights of the natives of Alaska in 
the land occupied by them.161 The rights of the natives are in 
many respects the same as those generally enjoyed by the In
dians residing in the United States, viz: the right of use and 
occupancy, with the fee in the United States.162 

Article III of the Treaty of Cession 163 provides that the mem
bers of the civilized native tribes shall be protected in the free 
enjoyment of their property. 

Section 8 1
64, of the Act of May 17, 1884/6

;; establishing a civil 
goYernment in Alaska and extending to it the laws of the United 

154, Of the estimated 315,000 square miles of grazing land in .Alaska, 
200,000 square miles are considered suitable only for reindeer grazing. 
Alaska, Its Resources and Development, op. cit., pp. 123, 126. 

155Jbid. 

1u11.52 Stat. 291, 313. 
157 52 Stat. 1114, 1132. 
158 Hearings before the Subcommittee of the House Committee on Ap

propriations, 76th Cong., 1st session on the Interior Department Appro
priation bill for 1940, pt. II, pp. 537 et seq. Also see hearings before 
same committee on the bill for 1941, pt. II, pp. 463, et seq. 

159 Act of August 9, 1939, 53 Stat. 1301, 1315. Act of May 10, 1939, 
53 Stat. 685, 708, segregated $3,000 out of the $75,000 appropriation for 
reindeer service, for the purchase and distribution of reindeer. 

160 This limitation docs not apply to the purchase of reindeer located 
on Nuni\·ak Island. Act of August 9, 1939, 53 Stat. 1301, 1315. 

101 Unitell States v. Berrigan, 2 Alaska, 442, 448 (1905) ; 13 L. D. 
120 (1891) ; 23 L. D. 335 (1896) ; 26 L. D. 517 (1898); 28 L. D. 427 
(1899) ; 37 L. D. 334 (1908) ; 50 L. D. 315 (1924) ; 52 L. D. 597 (1929) ; 
53 I. D. 194 (]930); 53 I. D. 593 (1932). 

The following acts of Congress contain provisions protecting the 
Ala-,;kan natives in the use and occupancy of land occupied by them 
at the time: 

Act of Mav 17. 1884, 23 Stat. 24, 2(l; Act of March 3. 18'91, 
26 Stat. 1095, 1100; Act of June 6. 1900, 31 Stat. 3~1. 330. Thr 
Act of .Jmw 19, 1 !)3!5, 49 Stat. 388, authorizes the Tlinget and 
Haida Indians of .Alaslm to sue the United States to determine 
property claims. 

For a discussion of the power of Congress over land, see sec. 4, supra, 
and Chapter 5, src. 5. 

102 50 I,. D. 315 (1924). 
163 15 Stat. 539, 542 (1867). The full text of this provision is set 

forth in section 3 of this chapter. 
164 This section provides in part: 

That the Indians or other persons in said district shall not be 
disturbed in the posse~>sion of any lands actually in their use or 
occupation or now claimed by them but the terms under which 
such persons may acquire title to such lands is reserved for future 
legislation by Congress * * *. 

Section 12 empowers the Secretary of the Interior to select two officers, 
who together with the Governor shall constitute a Commission to ex
amine and report on the condition of the Indians, "what lands, if any, 
should be reserved for their use," etc. 

165 23 Stat. 24. 

States relating to mmmg claims, is the first legislation which 
recognizes the rights of Alaska Indians to the possession of lands 
in their actual use and occuparicy.166 In interpreting this provi
sion, the court in Heckman v. Sutter, said: 

The prohibition contained in the act of 1884 against the 
disturbance of the use of possession of any Indian or other 
person of any land in Alaska claimed by them is suffi
ciently general and comprehensive to include tide lands as 
well as lands above high-water mark. Nor is it sur
prising that congress, in first dealing with the then 
sparsely settled country, was disposed to protect its few 
inhabitants in the possession of lands, of whatever char
acter, by means of which they eked out their hard and 
precarious existence. The fact that at that time the 
Indians and other occupants of the country largely made 
their living by fishing was no doubt well known to the 
legislative branch of the government, as well as the fact 
that that business, if conducted on any substantial scale, 
necessitated the use of parts of the tide flats in the 
putting out and hauling in of the necessary seines. Con
gress saw proper to protect by its act of 1884 the pos
session and use by these Indians and other persons of any 
and all land in Alaska against intrusion by third persons, 
and so far has never deemed it wise to otherwise pro
vide. (Pp. 88-89.) 

A subsequent judicial decision 167 also stresses the importance 
of interpreting the statute in the light of the communal habits 
of the natives: 

It is well known that the native Indians of this country 
by their peculiar habits live in villages here and there, in 
some of which they remain most of the year and in others 
during certain summer months; that while their habits 
are somewhat migratory, they have well-settled. places 
of abode, and these usually are not abandoned, though 
they may vacate them for a few months at a time. The 
history of the habits of these people is well understood. 
(P. 239.) 

* * * * * 
It is believed that the language of this act does not 

refer to lands held by Indians in severalty, but as to hold
ings by them collectively in their villages and such places 
as were occupied by them; that their methods of life were 
well understood by the lawmaking power, and that they 
were understood to occupy lands in common either in 
villages where they lived, or for fishing, hunting, and like 
purposes. 

No doubt I think exists as to the rights of those Indians 
who had occupied some particular tract of land solely 
and exclusively by himself, and had actually occupied the 
same c-ontinuously before and at the time and since the 
passage of the act of May 17, 1884. He could maintain 
his possessory right to this property by virtue of this act, 
and the rights of the native might and should have pro
tection under such circumstances. But it is evident to 
the court that the native Indians who occupied the land 
in dispute, if they occupied it exclusively and continu
ously, if they were in tbe actual undisputed possession 
thereof at the time the act of 1884 went into effect, were 
occupying it as a village, where a number had settled, 
and were there as common occupants, and not as indi
vidual claimants to any particular portion of the same. 
If they occupied the same exclusively as a village or 
otherwise, their right to the same must be protected, if 
protected at all, under section 8, above referred to. If the 
Congress of the United States have made no provision 
for this class of residents acquiring title to lands since 
the act of 1884, then they may not obtain title.168 (Pp. 
239-240.) 

166Heckrnan v. Sutter, 119 Fed. 83 (C. ~. A. 9, 1902), atf'g. Sutter v. 
Hecl•man, 1 Alaska 188 (1901) ; United States v. Berrigan, 2 .Alaska 
442 (1905); 37 L. D. 334 (1908); 49 L. D. 592 (1923). 

101 Johnson v. Pacific CoastS. S. Co., 2 Alaska 224 (1904). 
1as Cf. the following excerpt from an administrative holding, 37 L. D. 

334, 336-337 (1908) : • 
Congress had a purpose in withholding from these Indians the 
title to their possessions, especially without restraint upon aliena
tion. It protects them in their possessions under the legal title 
)leld by the United States by declaring in the act of May 17, 1884, 
that they shall not be disturbed in the possession of any lands 
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This act protects land held by Indians and other persons in 
Alaska at the time of its passage and not lands subsequently 
acquired/69 nor land occupied within a public reservation.170 

The Act of March 3, 1891,171 which extends the Homestead Law 
to Alaska and provides for the acquisition by an individual group 
or association of 160 acres of land for trade or manufacturing 
purposes, expressly excepts "any lands * * * to which the 
natives of Alaska have prior rights by virtue of actual occupa
tion • * *." The possessory rights of the natives cannot be 
infringed by the granting of townsites.173 

Section 1 of the Act of May 25, 1926,173 authorizes the townsite 
trustee to issue a restricted deed to an Alaskan native for a 
tract in a townsite occupied and set apart for him. Section 3 
provides that whenever the Secretary of the Interior shall find 
nonmineral public lands to be claimed and occupied by natives, 
as a toW'n or village, he may issue a patent therefor to a trustee 
who shall convey by restricted deed such land to the individual 
native, exclusive of that embraced in streets or alleys. 

The determination of persons eligible to receive patents under 
this act was delegated to the Department ot the Interior, which 
has frequently changed its interpretation of the natives eligible 
to acquire title to the public domain. Regulations 17' were pro
mulgated providing that the act applied only to natives who had 
not secured certificates of citizenship -under the Territorial Law.175 

Although the wisdom of -permitting the issuance of unrestricted 
deeds to natives, solely because of their citizenship was ques
tioned,176 such regulations were authorized by law.177 

Title to such reserved land cannot be acquired by any indh·idual 
or group of individuals, even with Indian consent,l80 

In the case of United States v. Lynch/81 it was held that an 
order of the Secretary of the Interior reserving certain tide
lands for a landing place for the boats of the natives did not 
reserve any land for any particular native and that the United 
States was the proper party to sue in an action of trespass. The 
court stressed the communal nature of the life and occupation of 
the Indians as a guide to congressional intention : 

There has been no legislation by Congress particularly 
appertaining to the lands occupied by the Indians of 
Alaska on May 7, 1884. It is true that there is a provision 
for the Indians of the United States to enter lands under 
the Homestead Act. 23 Stat. 96 (43 U. S. C. A. § 190). 
'l'his act is also applicable to the Indians of Alaska who 
may enter lands under the Homestead Act, but the entry 
of lands under the Homestead Act is necessarily restricted 
to lands above the line of ordinary high-water mark. 
There is no specific provision of legislation relative to the 
acquisition of title to public lands by Indians occupying 
them on May 17, 1884, that I am aware of.182 (P. 573.) 

Section 27 of the Act of June 6, 1900,183 establishing a civil 
government for Alaska, provides that-

The Indians * * * shall not be disturbed in the 
possession of any lands now actually in their use or occu
pation, * * *. 

The case of United States v. Berrigan 184 held that this statute 
not only prohibits an entry, under the land laws, upon land 
occupied by the natives but also forbids any other action which 
will disturb their possession and renders void any attempt to 

tain refitrictions on alienation, levy, sale, and encumbrance, the dispossess them by contract. The court also held that the 
townsite trustees exercised discretion as to whether natives United States, and not an individual Indian, was the proper 
should receive restricted or unrestricted deeds, and they reached party to sue out a mandatory injunction against trespass on 
an understanding with the General Land Office that natives lead- Indian land.181i 

Though the statute provided that all of the deeds should con-

ing a civilized life should be treated in all respects as white Under the Act of May 17, 1906/ 86 the Secretary of the Interior 
citizens, but that the lands possessed by other Indians or natives 
should not be assessed nor conveyed but should be set apart for 
them as Indian possessions.178 

Section 10 of the Act of May 14, 1898,170 extending the home
stead laws of the United States to Alaska, authorizes the Secre
tary of the Interior to reserve for the use of the natives of 
Alaska, 

suitable tracts of land along the water front of any stream, 
inlet, bay, or sea shore for landing places for canoes and 
other craft used by such natives * * *. 
actually in their actual use or occupation, or claimed by them at 
the date of that act. 

Such recognition by Congress of a right of occupancy and 
possession prevents the acquisition of title to such lands without 
legislative authority, and while the title remains in the Govern
ment the Indians' right to occupancy cannot be impaired nor can 
the land be assessed for taxes or charged or burdened with any 
obligation or incumbrance that could not be lawfully imposed 
upon public lands of the United States or other lands to which 
it holds the title. It was evidently contemplated by the act 
that these Indians should enjoy every right and privilege of a 
land owner except the right to encumber the land or to convey 
title thereto. 

1eo Heckman v. Sutter, 119 Fed. 83 (C. C. A. 9, 1902), afrg. Sutter v. 
Heckman, 1 Alaska 188 (1901); Columbia Canning Co. v. Hampton, 161 
Fed. 60 (C. C. A. 9, 1908) ; 13 L. D. 120 (1891) ; 37 L. D. 334 (1908). 

110 26 L. D. 104 (1898). 
171 26 Stat. 1095, 1100. Discussed in Memo. Acting Sol. I. D., February 

17, 1939. 
172 28 L. D. 427 (1899) ; 28 L. D. 535 (1899). The Department of the 

Interior has refused to approve townsites which would interfere with the 
native use of water for domestic purposes, 24 L. D. 312 (1897) ; or which 
would interfere with the native use of a right-of-way, 26 L. D. 512 (1898). 

113 44 Stat. 629. 
11450 L. D. 27,46 (1923). 
m Memo. Acting Sol. I. D., February 17, 1939. 
11s Ibicl. For a discussion of citizenship, see sec. 5, Bfll)ra. 
177 50 L. D. 27, 46 (1923); 51 L. D. 501 (1926). 
118 Memo. Acting Sol. I. D., February 17, 1939. 
110 30 Stat. 409, 413. 

may allot nomnineralland not exceeding 160 acres to any native 
who is the head of a family or who is 21 years of age. It also 
provides that such allotment shall be deemed the homestead of 
the allottee and his heirs forever and shall be inalienable and 
nontaxable until Congress provides otherwise. 

Title remains in the United States,187 and moneys received 
from trespass on timber on such allotted land is not paid to the 
allottee, but must be deposited in the public funds of the United 
States.188 

After the approval of an allotment, the allottee's rights are 

180 50 L. D. 315 (1924); 48 L. D. 362 (1921); 52 L. D. 597 (1929), 
modified by 53 I. D. 194 (1930). 

181 7 Alaska 568 (1927). 
182 An administrative holding, 50 L. D. 315, 317-318 (1924), inter-

preting this provision, states : 
• • • there is no authority under existing law by which 
these lands can be sold. • • • As previously shown, until 
Congress grants some greater title, the right of the natives in 
Alaska is simply one of use and occupancy. Nor does the res
ervation of a particular area for their benefit result in placing 
actual title in the Indians. • • • the tide or other lands 
occupied by or reserved for the Indians at Ketchikan, Alaska, 
cannot be disposed of under existing law but that the power rests 
with Congress, by statute, with or without the consent of the 
Indians, to vrovide for the ultimate disvosal of those lands. 

See 44 L. D. 441 (1915), for a discussion of the riparian rights of the 
natives. 

183 31 Stat. 321, 330. 
184 2 Alaska 442 (1905). Accord: United States v. Oadzow, 5 .Alaska 

125 (1914). 
l!li Also see United States v. Cadzow, 5 Alaska 125 (1914). 
186 C. 2469, 34 Stat. 197. Only a small area is held by beneficiaries 

under this act. Land Use in Alaska, Preliminary Report, Advisory Com
mittee on Land Use and Subcommittees to Alaska Planning Council 
(1938)' p. 50. 

187 See 50 L. D. 315 (1924). 
188 44 L. D. 113 (1915). The trespass occurred prior to the approval 

of the allotment. 
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not defeated by a subsequent reservation by Executive order of 
a tract of land, which includes the allotment.189 

In the words of a recent administrative holding: 190 

That Congress did not intend that an allottee's right 
should be less than a "vested right," or be subject to 
extinction at the pleasure of the Executive branch of the 
Government, is very clearly shown by the fact that it 
went further in the act conferring that right than it has 
done in other kindred statutes by declaring in emphatic 
words that "the land so allotted shall be deemed the home
stead of the allottee and his heirs in perpetuity." 

Actual occupancy and continuous use of a tract of land by a 
native, prior to its inclusion within a national forest, confers 
upon the occupant a preference right to an allotment, even though 
the application for an allotment was filed subsequent to the crea
tion of a reservation.191 

The Allotment Act 102 docs not limit the use of the land by 
the allottee nor the duration of his occupancy, nor the charac
ter of his improvements.m 

The Secretary of the Interior was empowered by section 2 of 
the Act of May 1, 1936 : 104 

· 

* * * to designate as an Indian reservation any area 
of land which has been reserved for the use and occu
pancy of Indians or Eskimos by section 8 of the Act of 
May 17, 1884 (23 Stat. 26), or by section 14 or section 15 
of the Act of March 3, 1891 (26 Stat. 1101), or which 
has been heretofore reserved under any executive order 
and placed under the jurisdiction of the Department of 
the Interior or any bureau thereof, together with addi
tional public lands adjacent thereto, within the Ter
ritory of Alaska, or auy other public lands which are 
actually occupied by Indians or Eskimos within said 
Territory: Provided, That the designation by the Secre
tary of the Interior of any such area of land as a reser-

189 48 L. D. 435 (1922). Memo. Sol. I. D., March 28, 1939; also see 
Worthen LAtmber Mills v. Alaska Juneau Gold Mining Co., 229 Fed. 966 
(C. C. A. 9, 1916). 

1oo 48 L. D. 435, 437 (1922). 
1u148 L. D. 362 (1921). 
102 Act of May 17, 1906, c. 2469, 34 Stat. 197. Also see 48 L. D. 70 

(1921), and 50 L. D. 27, 48 (1923), as modified by 51 L. D. 145 (1925). 
1ua 52 L. D. 597 (1929). 
1114 C. 254, 49 Stat. 1250. 

vation shall be effective only upon its approval by the 
vote, by secret ballot, Of a majority of the Indian or 
Eskimo residents thereof who vote at a special election 
duly called by the Secretary of the Interior upon thirty 
days' notice: Provided, however, That in each instance 
the total vote cast shall not be less than 30 per centum 
of those entitled to vote. 

A provision is also made that this act shall not affect existing 
rights. 

There have already been a number of administrative inter
pretations of this act. It has been held that a reservation may 
include sufficient water frontage to protect and provide for the 
fishing occupations of the Indians.l/.15 Although water in connec
tion with the reservation of the uplands cannot be independently 
reserved under section 2, waters adjacent to any lands already 
reserved or being reserved may be reserved for the natives oc
cupying the rest of the reservation.100 Waters may be withdrawn 
extending as far from the shore as the territorial limits of 
Alaska. 

Adopting the test formulated by the Supreme Court in the 
Alaska Pacifio Fisheries case,197 it was held to be the intent of 
Congress that under section 2 only those adjacent waters may 
be reserved which are essential for the effective use and are an 
integral part of the reserved land. A recent opinion 198 on this 
question advised : 

It appears that for all practical purposes the extent of 
water designated by the President in connection with the 
Annette Islands Reservation, namely, 3,000 feet from the 
shore at mean low tide, should be used as the standard and 
even as the maximum unless it is shown that the natives 
have been using ·and actually need a further area. 
(Pp. 9-10.) 

The principal part of each reservation must be land upon 
which the natives are actually residin:g.199 

1911 Op. Sol. I. D., M.28978, April 19, 1937. 
100 Ibid. 
~97 Alaska Pacific Fisheries v. United States, 248 U. S. 78 (1918), afr'g 

240 Fed. 27 4 (C. C. A. 9, 1917). This case is more fully discussed in 
sec. 4, supra. 

198 Op. Sol. I. D., M.28978, April 19, 1937. 
109 Memo. Sol. I. D., September 14, 1037. Op. Sol. I. D., M.28978, 

April 19, 1937. 

SECTION 9. TRIBES AND ASSOCIATIONS 

Indian villages have been organized under the Municipal In
corporation Law of Alaska 200 and the Indian Village Act.201 It is 
reported that some Indian villages not organized under either of 
these laws have an informal organization with a council, usually 
elected annually.202 

Section 19 of the Act of June 18, 1934,203 provides that Eskimos 
and other aboriginal peoples of Alaska shall be considered In
dians for the purpose of the act, and section 13 provides that 
sections 9, 10, 11, 12, and 16 shall apply to the Territory of 
Alaska. These provisions relate to tribal organization, loans for 
economic development and for tuition in vocational schools, and 
preference to Indians for positions ip the Indian Service. The 
Act of May 1, 1936,20& extends to Alaska all the remaining sections 

200 Compiled Laws of Alaska for 1933, ch. 44. Pursuant to this act 
Klawock was organized as a city of the first class and Hydaburg and 
Saxman, as cities of the second class. 

201 Se~sion Laws of Alaska for 1915, ch. 11 ; amended Session Laws 
of Alaska for 1917, ch. 25; repealed Session Laws of Alaska for 1929, 
ch. 23 ; villages like Angoon and Hoonah, organized before the repeal 
of this law, continue to function, although their status is doubtful. 

20, Most, if not all, of these v1llages are within the area of the Tongass 
National Forest Reservation. 

toa 48 Stat. 984. 
to• C. 254, 49 Stat. 1250. 

except sections 2, 3, 4, and 18, relating to tribal lands and reser
vations, which are largely inapplicable to this territory. This 
act offered a new source of federal protection to the natives 
"who in the past," according to Commissioner of Indian Affairs 
Collier, "have seen their land rights almost universally disre
garded, their fishing rights increasingly invaded, and their 
economic situation grow each year mo:JZe desperate." 205 

, 

The Act of May 1, 1936, was passed to remedy the failure of 
the Act of June 18, 1934 to extend the incorporation and credit 
privileges of that act to the organizations in Alaska, and, what 
was equally important, to authorize a type of organization more 
suited to the existing native groupings and activities than the 
organizations authorized for Indians in the States. 

By an oversight, apparently, of the congressional conference 
committee considering the Act of June 18, 1934, section 17 of 
that act providing for incorporation of tribes, was omitted from 
the list of sections made applicable to Alaska, and this resulted 
in the ruling that the credit funds made available by section 10 
to incorporated organizations could not be made available in 
Alaska in the absence of the privilege of incorporation.206 'l'he 

205 Annual Report of Secretary of Interior (1936) p. 163. 
206 Op. Sol. I. D., M.28978, April19, 1937. 



414 ALASKAN NATIVES 

omission w:as remedied in the Act of 1936 by the express extension 
of section 17 to Alaska organizations and by the provision that 
the groups of Indians authorized to organize may receive charters 
of incorporation and credit loans in accordance with the Act 
of June 18, 1934.207 

The type of organization authorized by the latter act was 
the organization of Indian bands or tribes, or the Indians residing 
on a reservation. However, since most of the natives in Alaska 
do not live on reservations and are not grouped as bands or 
tribes, as in the States,208 and since most of the natives live in 
native villages or communities a,nd many groups of natlves 
work in particular kinds of occupations or have other ties that 
bind their interests together, it was provided in section 1 of 
the Act of May 1, 19,36, that 

groups of Indians in Alaska not heretofore recognized as 
bands or tribes, but having a common bond of occupation, 
or association, or residence within a well-defined neighbor
hood, community, or rural district, may organize to adopt 
constitutions and bylaws and to receive charters of incor
poration and Federal loans under sections 16, 17, and 10 
of the Act of June 18, 1934 ( 48 Stat. 984). 

The criterion of organization was adopted from section 9 of 
the Federal Credit Union Act,209 and the interpretation of this 
language by the authorities administering that act is looked 
to for guidance in determining the eligibility of native groups 
seeking to organize. 

Under the interpretation and application of the Act of May 1, 
1936, the Interior Department has held, as a matter of law and 
policy, that, like a band or tribe, a group which may organize 
under the act must be a previously existing group, bound by 
common interests or economic ties, and not a newly formed 
group established solely for the purpose of receiving benefits 
under the Indian Reorganization Act. The Interior Depart
ment bas also held that, as in the organization of a band or 
tribe, the group organizing acts as a unit and includes at the 
outset all those natives who belong to the group, although in
dividuals may withdraw later from the organization. 

The instructions on organization in Alaska, approved by the 
Secretary of the Interior on December 22, 1937, set forth the 
kinds of organization possible und~r the act: 

(1) A group consisting of all the native residents of a local
ity may organize to carry on municipal and public activities as 
well as economic enterprises. This type of organization would 
be suitable for exclusively native villages. Authority for mu
nicipal activities is based on the provision of section 16 of the 

207 From the standpoint of the Alaskan economy, this means that credit 
funds may be loaned to finance such enterprises as fishing, trading, can
nery operations, and reindeer development. Report of Governor of Alaska 
for 1938, p. 45. 

208 Annual Report of the Commissioner of Indian Affairs (1937), 
PP. 200-201. 

The native villages vary "from 30 or 40 to 300 or 400 persons. Except 
in southeastern Alaska, these villages are widely separated and have 
little or no communication with each other. The village and not the 
ethnological tribe is the unit." Letter by R. L. Wilbur, in HParings 
before the Senate Committee on Indian AIIairs on March 23, 1932, on 
S. 1196, 72nd Cong., 1st sess., p. 16. 

• • • It was Pstahlished tlmt . the villages in Alaska were 
the natural form of Indian organizati~n ano that no tribal organ
izations existed as they are known in the United States. It was 
found that the word "tribe" was used in Alaska to denote ethnic 
or language groups and did not signify "domPstic dependent 
nations" as the tribPS were rerognized to be in the United States. 
(Memo. Sol. I. D., May 25, 1940) 
• • • While the native organizations and associations 1n 
Alaska do not have the character or status of tribes, they may 
equally be consi<'lered instrumentalities of the United States where 
they are operating under a loan agreement from the United 
States or are organized and chartered as Federal corporations 
under the Indian Reorganization Act. (Memo. Sol. I. D., June 
10, 1940) 

-Act of June 26, 1934, c. 750, 48 Stat. 1216, 1219, 12 U. S. C. 175$}. 

Act of June 18, 1934, providing that the constitutions may con
tain all powers of an Indian group recognized under existing 
law. The best example of this type of organization is the organ~ 
ization of the Eskimo villages.210 

(2) Groups comprising all the native residents of a locality 
may organize solely for business purposes without contemplating 
municipal activities. This type of organization is specia1ly suit~ 
able in the case of Indian groups re iding in white communities, 
which communities already provide for municipal activities. 
Examples of such an organization are the organizations at 
Craig 211 and Sitka.212 

( 3) A group not comprising all the residents of a locality but 
comprising persons having a common bond of occupation or 
association may organize to carry on economic activities. In 
the case of such organizations, cooperative and democratic fea
tures in the method of organization are encouraged and as wide 
a base among the natives is sought as is possible in the circum
stances of the case. An example of such an organization is the 
Hydaburg Cooperative Association, composed of resident Native 
fishermen of Hydaburg who have a "common bond of orcupation 
in the fish industry, including the catching, processing and selling 
of fish and the building of fishing boats and equipment.213 

As of February 1, 1941, 38 native groups had organized and re
ceived charters under the Alaska act.214 

Although the Alaskan Native Brotherhood, js neither a tribe 
nor a group organized under the Act of May 1, 1936, it must be 
considered in any survey of native organizations. The Brother
hood was organized in the fall of 1913 with the announced ob
jective of preparing the natives of Alaska to exercise the rights 
and duties of citizenship. Tbe Brotherhood is governed by .an 
annual convention composed of delegates from its "local camps." 

210 See, for example, Constitution of the Native Village of Shishmaref, 
ratified August 2, 1939, and charter ratified on the same date. 

12n Constitution of the Craig Community Association, ratified October 
8, 1938, and charter ratified on the same date. This association, com
posed of about 200 members of the Haida and Tlingit tribes residing in 
the neighborhood of Crai~, granted )oans to many members with which 
they bought new boats, made repairs, and renovated their old boats. See 
Alaskan Fisheries Hearings, H. Res. 162, 76th Cong., 1st sess., pt. II 
(1939)' p. 628. 

212 Constitution of the Sitka Community Association, ratified October 11, 
1938, and charter ratified on the same date. 

lllll Constitution of the Hydaburg Cooperative Association ratified April 
14, 1938, and charter ratified on the same date. Also see Annual Report, 
Governor of Alaska (1939), pp. 50-51. 

214 Act of. May 1, 1936, sec. 1, 49 Stat. 1'250, 48 U. S. C. 362. 
Hydaburg Cooperative Association of Alaska, constitution and charter 

ratified April 14, 1938 ; Klawock Cooperative Association of Alaska, 
October 4, 1938; Craig Community Association of Craig, Alaska, 
October 8, 1938; Sitka Community Association of Alaska, October 11, 
1938; Organized Village of Kasaan, October 15, 1938; King Island 
Native Community, January 31, 1939; Native Village of Atka, May 23, 
1939; Native Village of Nikolski, June 12, 1939; Native Village of Wales, 
July 29, 1939 ; Native Village of Shishmaref, August 2, 1939 ; Native 
Village of Karluk, August 23, 1939 ; Hoonah Indian Association, October 
23, 1939; Angoon Community Association, November 15, 1939; Nome 
Eskimo Community, November 23, 1939; Native Village of Elim, Novem
ber 24, 1'939; Native Village of White Mountain, November 25, 1939; 
Native Village of Tyonek, November 27, 1939; Stebbins Community Asso
ciation, December 5, 1939 ; Native Village of Noatak, Drcembet· 28, 1939 ; 
Native Village of UJJalakleet, December 30, 1939 ; Native Village of 
Minto, December 30, 1D39; Native Village of Stevens, December 30, 1939; 
Native Village of Gambell, December 31, 1939; Native Village of Fort 
Yukon, January 2, 1940; Native Village of Nunapitchuk, January 2, 
1940; Native Village of Kwethluk, .January 11, 1940; Native Village of 
Venetie. January 25, 1940; Ketchilmn Indian Corporation, January 27, 
1940; Native Vil!age of Shaktoolik, January 27, 1940; Native Village 
of Diomede, January 31, 1940; Native Village of Chanega, February 3, 
1940; Native Village of Kivalina, February 7, 1940; Native Village of 
Point Hope, February 29, 1940; Native Village of Selawik, March 15, 
1940; Native Village of Barrow, March 21, 1940 ; Native Village of 
Tetlin, March 26, 1940; Native Village of Mekoryuk, Augtl~t 24, 1940; 
Native YilJage of Saxman, January lo!l, 1941. 
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Executive officers, including the Grand Secretary, who is the 
administrative head, are elected annually.215 

The Grand President becomes a member of a permanent 
"Executive Committee" which exercises the powers of the conven
tion between sessions. 

This society takes an active interest in legislation and other 
matters which affect the natives.216 

Unique among nativ~ communities is that of the Metlakahtla 
Indians. Encouraged by federal officials about 800 of these 
Indians migrated in 1887 to the Annette Islands in southeast 
Alaska from their homes in Metlakahtla, British Columbia.217 

A ruling of the Attorney General 218 held that the President 
of the United States lacked authority to establish a reserva
tion for these Indians on the public domain without congressional 
sanction, because they were aliens, born outside of the boundaries 
of the United States proper. By the Act of March 3, 1891,210 

Congress created a reservation for the use of these immigrants 
and such other Alaskan natives as might join them, to be 
used in common under rules and regulations prescribed by the 
Secretary of the Interior.220 By the Act of March 4, 1907,221 

216 For a brief discussion of this organization, see testimony by Judge 
Wickersham before the Senate Committee on Indian Alfairs on March 
23, 1932, on S. 1196, 72nd Cong., 1st sess., pp. 10-11. 

216 The significance of the Brotherhood as the representatives of an 
important portion of the natives is shown by the fact that the Delegate 
from .Alaska declined to sponsor legislation extending the Wheeler
Howard .Act to .Alaska until learning its views. 83 Cong. Rec. pt. 9, p. 180 
(1938) . 

.At the outset a number of "local camps" and many officers had vigor
ously opposed the provisions of the Wheeler-Howard .Act referring to 
"Indian reservations" because they thought that these provisions would 
deprive them of some of their rights of citizenship. When it was demon
strated that this fear was groundless, the Executive Committee approved 
the measure. Ibid. 180. 

217 For a brief account of the development of this colony, see Depart
ment of the Interior, The Problem of the .Alaskan Development (April 
1940), pp. 44--47. See also fn. 5, supra. 

218 18 Op . .A. G. 557 (1877). 
210 26 Stat. 1095, 1101. 
220 Secretary of the Interior Lane issued such rules and regulations 

on January 28, 1915. 25 C. F. R. 1.1-1.68. 
221 c. 2929, 34 Stat. 1411. 

Congress permitted these Indians to be licensed as masters, 
pilots, and engineers of steamboats and as operators of motor 
boats, as if citizens of the United States. Congress granted 
collective naturalization by the Act of May 7, 1934,222 to the 
l\ietlakahtlans and the Indians who emigrated from British 
Columbia not later than January 1, 1900, and resided contin
uously in Annette Island. 

The community has flourished; it owns a salmon cannery 223 

which is operated under a lease from the Department of the 
Interior. Out of their receipts they have built up a large 
trust fund 224, in the Treasury of the United States, bearing 
4 percent interest. 

The community income is used by the directors of the town 
council for civic improvements, care of dependents, etc. From 
the profits, the community has built and equipped a hydro
electric plant which furnishes each house with electricity free 
of charge. 

The privilege of joining the Metlakahtlan community and 
occupying any part of the Island is subject to vote of the 
Metlakahtlan council. To obtain membership, except by birth, 
requires the approval of three-fourths of the members of the 
town council. The land and resources of the reservation are 
held in common; individuals occupy land by permits from the 
council. Local self-government is recognized in rules and regu
lations of the Secretary of the Interior.225 

2
22 C. 221, 48 Stat. 667. The .Alaska legislature had urged Congress 

to grant citizenship to these Indians. H. Joint Memorial, No. 10, 
Laws of .Alaska (1929), pp. 341-342. For a private act naturalizing 
a single Metlakahtlan, see Act of .April 15, 1938, 52 Stat. 1299. 

22a See Survey of Conditions of the Indians of the United States, 
pt. 35 (Metlakabtla Indians, Alaska), 74th Cong., 2d sess., Hearings, 
S. Subcomm. on Ind. Aff. The success of this community is discussed 
in Hearings on Ala kan Fisheries held pursuant to H. Res. 162, 76th 
Cong., 1st sess. (1939), pp. 158- 159, 638, 652-659, 719- 725, 995- 999. 

224 Act of .August 28, 1937, 50 Stat. 873. 
= 25 C. F. R. pt. 1 (Rules and Regulations for Annette lslande 

Reserve, .Alaska ( 1915) ) . 
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There are more Indians in the State of New York than there and state,4 and at least two excellent legal studies.~ While the 
are in Wyoming, Colorado, and Utah combined.1 Because of the 
persistence of traditional forms of tribal organization,2 and 
because of treaty arrangements with New York which preceded 
th~ .Federal Oqnstitution and special dealings with the state 
since that time, the various New York tribes have a peculiar 
status, which has been the subject of a series of cases, federal 3 

1 As of January 1, 1938, the Indian population of these states 'vas, 
according to the Indian Office: New York, 6,610; Wyoming, 2,328; 
Colorado, 856 ; Utah, 2,184. 

2 See American Assn. of Indian Affairs, Inc., News-Letter Supplement, 
May 15, 1939. 

3 Fellows v. Blacksmith, 19 How. 366 (1856) (denying right of 
assignee· of ultimate fee to Seneca lands to dispossess Indians) ; New 
York e(J) rel. Outler v. Dibble, 21 How. 366 (1858) (A statute of the State 
of New York making it unlawful for any other than Indians to settle 
upon tribal lands in New York is not contrary to the Constitution or a 
usurpation of federal power. It is exercise of state power to make 
police regulations) ; New York Indians~ 5 Wall. 761 (1866) (denying 
power of New York to tax land of New York Indians) ; Seneca Nation v. 
Christy, 162 U. S. 283 (1896) (Seneca Indians barred by statute of 
limitation in the suit, under New York statutes, to invalidate convey
ances of land to private individuals) ; New York Indians v. United 
States, 170 U. S. 1 (1898) (Under Treaty of Buffalo Creek, January 15, 
1838, 7 Stat. 550, the New York Indians were held entitled to value of I 
certain lands in Kansas, set apart for these Indians and later sold by 
the United States, as well as for amounts of money agreed to be paid 

complexity of the subject and limitations of space and time pre
clude an exhaustive analysis of the status of the New York tribes 
in this work, two aspects of the subject may be briefly treated: 
the history of federal and state relations; . and the present 
status of these tribes with respect to local government. 

upon their removal) ; Oneida Indians of Oanada v. United States, 39 C. Cis. 
116 (1903) (Oneida Indians of Canada claim to share in fund under 
decision of Supreme Court in 170 U. S. 1) ; New York Indians v. United 
States, 40 C. Cls. 448 (1905) (claims arising out of alleged unexecuted 
stipulations of the Treaty of Buffalo Creek of January 15, 1838, 7 Stat. 
550) ; New York Indians v. United States, 41 C. Cis. 462 (1906) (claims 
of New York Indians excluded from the membership rolls to share in 
judgment rendered in suit reported in 40 C. Cls. 448) ; Kennedy v. Becke1·, 
241 U. S. 556 (1916) (hunting and fishing rights of Seneca Indians on 
ceded lands) ; United States ere reZ. Kennedy v. Tyler, 269 U. S. 13 
(1925) (State court jurisdiction over lands and members of the Seneca 
Tribe) ; Spears v. United! States, 64 C. Cis. 684 (1928) (claim of New 
York Indians not considered in the absence of jurisdictional act). See 
also, on power of state and federal government over New York Indians. 
note, Ann. Cas. 1914B, 652, 653- 654 ; note, Ann. Cas. 1915D, 371, 373. 

4 See Pattersan v. Council of Seneca Nation, 245 N. Y. 433, 157 N. E. 
734 (1927), and cases cited. 

5 Rice, The Position of the Americ.an Indi!!-n in the Law of the United 
States (1934), 16 J. Comp. Leg. 78; Pound, Nationals without a Nation 
(1922), 22 Colum. L. Rev. 97. 

SECTION 1. HISTORICAL BACKGROUND -6 

The Iroquois Indian Confederacy, sometimes called the Five latter period of its existence, the Tuscarora tribe. They occupied 
Nations or the Six Nations, consisted of the Seneca, Cayuga, all of what is now northern and western New York, and their 
Onondaga, Oneida and Mohawk tribes of Indians and, during the league is acknowledged by historians as being the triumph of 

6 Material on the historical background of the New York Indians and is taken, almost in its entirety, from the brief in the case of United 
their relations with various colonial governments and the United States States v. Charles, 23 F. Supp. 346 (D. C. W. D. N. Y. 1~38), filed by the 
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Indian legislation. Not only did the Iroquois outstrip all other Iroquois and accordingly afforded them the status of independent 
Indians north of Mexico in their political institutions, but they nations which they demanded. 
were likewise the most powerful. Their territory at one time When the English took over the Dutch colony in 1664, they 
extended from the hills of New England to the Mississippi River were ca.reful to continue a trade which was to make Albany 
and from upper Canada into North Carolina. Other tribes the fur capital of North America during the latter part of the 
occupying this expanse were either annihilated, expelled, sub- seventeenth and the early part of the eighteenth centuries. 
jugated, aligned with, or absorbed by the Iroquois. The Iroquois' 
possession of the strategic water routes (the natural gateway 
to the interior), along with their power and control over the 
important western fm; trade, gave to these Indians a position in 
history which has profoundly influenced the present day status 
of all American Indians. 

The controlling object and interest of the Dutch who settled 
New York, was to trade with the Indians. Their meager needs 
for land did not affect the Iroquois who were situated to the north 
and west of Albany (Fort Orange) and in their desire for trade 
they took particular pains to cultivate the friendship of the 

Department of Justice on behalf of the United States. The statements 
therein contained are corroborated by statements found in New York 
Indians v. United States, 170 U. S. 1 (1898). 

An interesting account of the tribes inhabiting western New York dur
ing the early colonial period, some of whom no longer reside in the state, 
is contained in a memorandum of John R. T. Reeves, Chief Counsel, 
Office of Indian Affairs, which appears in H. Doc. No. 1590, 63d Cong., 
3d sess. (1915), and reads as follows: 

Early colonists in what is now western New York found the 
country more or less densely populated by aborigines of various 
tribes, principally the Senecas, Cayugas, Onondagas, Oneidas, and 
Mohawks. These five tribes or nations were united in a common 
league, known among themselves as Ho-de-no-sau-nee, but gener
ally designated by the whites as "Iroquois," and were much feared 
during the early days. In the Iroquois council the Onondagas, as 
the founders of the IeaRue, kept the central fire; the Mohawks 
guarded the eastern portal , and the Senecas the western. The 
Oneidas were stationed between the central fire and the east, while 
the Cayugas occupied a similar position in the west. • • • 

About 1710 the Tuscaroras, then living in North Carolina be
ca:ne involved in q~arrels with white settlers and adjoining Indian 
tr1bes there. Havmg been severely defeated in battle they mi
grated to New York and were formally united with the five tribes 
just mentioned, thus making the Six Nations of New York, by 
which name these Indians are now most commonly known. At 
the period of its greatest strength-the latter part of the seven
teenth century-the Iroquois league numbered 15,000 souls, and 
even to this day the union still continues to some extent, although 
its c.omponent me:nbersbip as to tribes bas materially changed. 

W1th the exceptiOn of the Oneidas and a part of the Tuscaroras, 
these Indians sided with the mother country in the Revolution 
and were left unmentioned and unprovided for in the treaty of 
peace between Great Britain and the confederated Colonies. Nat
urally considerable unrest existed amon~ them at the close of 
the Revolution, due to the fact that in the main they bad sided 
with the losing party in that great struggle. The Mohawks moved 
to Canada and settled on lands provided for the'ID by the British 
Government, where a remnant of this tribe still lives. By treaty 
the Mohawks ceded to the State whatever title they had to any 
land in New York, and subsequently the St. Regis Indians were 
formally adopted by the Sbc Nations in place of the Mohawks. 

The Cayugas also sold their land to the State and gradually 
migrated westward, locating first in the Ohio Valley. but finally 
removing to the Indian Territory and becoming affiliated with 
other tribes therP. A few Cayugas still remain 'in New York, 
residing principally with the Senecas and Tonawandas-the latter 
an offspring of the Seneca Tribe--being frequently designated "The 
Tonawanda Band of Seneca Indians." The State paid the Cayugas 
at the rate of 4 shillings per acre and thereafter sold the land for 
16 shillings per acre. About 1853 re{lresentatives of the tribe 
began to petition the State for the difference in price between 
the one paid to them and that received by the State. Finally, 
In 1909, the legislative assembly authorlzed the land commissioner 
to adjust and settle the claim of the Cayu~a Indians against the 
State for a sum not exceeding $297,131.20, with an additional 
allowance of $27,131'.20 for legal expenses incurred. 

The Oneidas also. by various treaties. sold all of their land, 
except about 350 acres, to the State, and removed to the reserva
tion in Wisconsin procured from tbe Menominees by treaty with 
the Federal Government. The 350 acres in New York belonging 
to the Oneidas have long since been divided in severalty under 
State laws, and as a tribe these Indians are koown no more in 
that State. Six tribes still remain in New York, to be regarded 
as of any importance at this time, viz. the Senecas, Tonawandas, 
Tuscaroras, Onondagas. St. Regis, and Shinnecocks, the latter, 
however. never having formed a unit in the Six Nations. although 
at one tim·e they did pay tribute to the Mohawks. • • • (P. 11. ) 

See appendix of H. Doc. No. 1590, · 63d Cong., 3d sess., Bupra, for 
a · list of treaties, statutes, documents, and cases relating to the New 
York Indians. For a discussion of treaties between New York State and 
the New York Indians, see Seneca Notion of Indians v. ChriBt1/, 1 '>.6 N. Y. 
122, 27 N. E. 275 (1891). 

A. RESISTANCE BY IROQUOIS TO FRENCH 

The French fully appreciated the importance of the Iroquois. 
The Iroquois and Dutch (later the English) possession of New 
York made necessary for the French a chain of forts some 
2,000 miles in length, and it was ever the purpose of the French 
to reduce the length of forts to about 300 miles by taking 
possession of New York. 

Diversion of fur trade to the English was effected by tbe 
Iroquois from as far as what is now Illinois and Wisconsin, and 
this along with the Iroquois occupation of northern and western 
New York was an obstacle to the trade and territorial interests 
and ambitions of France. 

The official French attitude toward these· Indians might well 
be considered as summed up in a letter written by Du Chesneau 
in 1681: 7 

There is no doubt, and it is the universal opinion, that 
if the Iroquois are allowed to proceed they will subdue 
the Illinois, and in a short time render themselves masters 
of all the Outawa tribes, and divert the trade to the Eng
lish, so that it is absolutely necessary to make them our 
friends or to destroy them. 

Failing to cultivate a friendship which was detrimental to 
the Iroquois' independence and trading interests, the French 
spent about a hundred years in trying to destroy the Iroquois. 
In this they failed. 

The Iroquois resisted every attempt upon their territories and 
independence with unparalleled ferocity and with very little or 
no aid from their allies, the English, until quite late in the 
struggle, when the English, at the request of the Iroquois, estab
lished one or two under-manned forts in their territory. 

New York was cognizant of the importance of the Iroquois, 
both from the standpoint of trade and colonial defense. 8 

The friendship of these Indians was a highly important, if 
not a decisive, factor in the struggle of France and England for 
this Continent. The history of this struggle, as enacted in 
America, is largely the history of these Indians, who in defend
ing their own lands, played an international role which brought 
them recognition in treaties between France and England. It 
is no wonder that the Iroquois were "courted and concilliated" 
by England and tP,at their national character was scrupulously 
observed and recognized.0 

7 Brodhead, Documents Relative to the Colonial History of the State 
of New York (18(}5) (Edited by E. B. O'Callaghan), vol. 9, p. 165·. 

8 Lieutenant Governor Clark, in an address to the Assembly on April 
15, 1741, said: 

The house at Oswego being of highest Importance to the furr
trade, ought by all means to be preserved from falling into the 
banos of the french • * *. If you suffer Oswego to fall into the 
hands of the french, I much fear you will loose the Six Nations, 
an event whdcb will expose the whole country to the merciless 
spoil and barbarous cru('lty of a savage enemy, • * •; where
fore at any expense Oswego ought to be maintaind that the 
fidelity of the Six Nations may be Preserved • • •. (New York 
AssE}mbly Journal 1691-1743 (1861 ed.), 22d Assembly, 6th 
sesswn, p. 769) 

' This is illustrated by the following excerpt from a memorandum 
of the Lands Division of the Department of Justice : 

In 1768, acting under a Commission of the British Crown, 
Sir William Johnson entered into a treaty with the Six Nations 
by the terms of which the boundarieR of the Iroquois Confederacy 
were (lefined and located, and the territory of these Nations defi
nitely set apart from the lands of the Colony of New York. By 
this treaty the Indians sold and granted to the King "all that 
Tract of Land situate in North America at the Back of the 
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B. AFFAIRS OF IROQUOIS AS AFFECTING ALL 
COLONIES 

With their territory, dominance, and influence extending into 
many of the colonies, intercourse with these Indians invariably 
affected the interests of the colonies as well as the Crown. 

The intercolonial aspect of the Iroquois resulting from the 
extent of their territory and influence, made relations with 
them of serious concern to all of the northern and central 
colonies, and more than one treaty with these Indians was 
negotiated by several of the colonies acting together. Such was 
the Treaty of 1745 between the Iroquois and New York, Massa
chusetts, Connecticut, and Pennsylvania. Franklin's famous 
Plan of Union of the colonies was proposed at one of the joint 
congresses held in June 1754, at Albany, by the states of New 
York, Massachusetts, Connecticut, Pennsylvania, New Hamp
shire, Rhode Island, and Maryland "for the purpose of treating 
with the Six Nations and concerting a scheme of general union 
of the British American Colonies." 10 

Another factor favoring control by the central authority of 
the Crown was the conflict of land settlements and trade. More 
than one self-seE-king colony would act in such a manner (or 
sanction the actions of its settlers or traders) as to embroil 
the entire frontier in an Indian war-the consequences of which 
often would be borne by all of the colonies. 

C. SHIFT OF CONTROL OF IROQUOIS AFFAIRS FROM 
ALBANY TO COLONY TO CROWN 

Relations with the Iroquois were in the beginning for the 
most part a matter of trade and nominally conducted in the 
name of the King of England. In fact, the actual management 
of affairs with the Iroquois was with the city of Albany. The 
charter of this city of 1686 gave to Albany the 

Sole & only Managmt of the Trade with the Indians as 
well within this whole County as without the same to 
the Eastward Northward and Westward thereof so 
farr as his Maties Dominion here does or may 
extend * * *.11 

Though Albany was the fur capital of North America during 
colonial days, the regulation of affairs with these Indians was 
not a municipal matter as is readily seen from the foregoing, 
and accordingly the colony assumed an ever increasing control 
until the charter was finally revoked. But regulation of the 
relations with the Iroquois was no more a colonial matter than 
it was a municipal proposition and therefore the Crown of 
England abandoned its nominal control in favo.r of an active and 
actual supervision. 

D. NATIONAL AND INTERNATIONAL ASPECT OF IRO
QUOIS AS AFFECTING FEDERAL CONSTITUTION 

1. 11-oquois in Revolutionary Wa1·.-At the beginning of the 
Revolutionary War the Confederated Government took i..'llme
diate steps to secure the neutrality of the Iroquois, and though 
the League remained neutral, the several tribes took sides, some 
with the colonies, some with their traditional al1y, the Crown, 

British Seitlem«>ntR bounded by a line which we have now agreed 
upon and do hereby establish as the Boundary between us and 
the Briti'lh coloni«>s in Am«>rica." This is followed ~Y a descrip
tion of the bnundaries, with its beginning and <'nning. (New 
York Colonial Documents, Vol. 8, p. 136; Ethnology Bureau Report, 
Pt. 2,1897, p. 584). (1 L. D. Memo. 35 (1925).) 

10 Massachusetts Historical Society Collections (1836), series III, 
vol. 5, p . 5. 

11 N. Y. Colonial L~ws , vol. 1, pp. 195, 211. 

and some fought on both sides.12 The Senecas participated 
throughout the war with England. 

Sullivan's campaign against the hostile tribes of the Iroquois 
was one of the major military operations of the Revolutionary 
War against Indians. The long years of incessant warfare with 
the French and the havoc wrought by Sullivan's expedition had 
broken the power of the Iroquois, and they were left by England 
at the end of the war to make their separate peace with the 
newly created Union. 

2. Importance to 1t.nion of peace negotiations with b·oquois.
The treaty of peace between the United States and the Iroquois 
was considered of considerable importance to the Central Gov
ernment. Washington, in 1783, made a personal trip to the 
lands of the Iroquois to familiarize himself with conditions. 
The negotiations of peace in 1784 were closely followed by 
Washington in Virginia and Jefferson in Paris, and such per
sonalities as James Madison, James Monroe, Lafayette, and 
General Butler were present as negotiators or observers. 

The Iroquois insisted on acting in their collective capacity 
and, though they had been harried by Sullivan's expedition, any 
effort to expel the hostile tribes of the Iroquois from their 
ancient lands or any attempt to break up the League into its 
several tribes, would have been attended by a prolonged frontier 
war which the new Union was not prepared to prosecute. 

The controlling purpose of the Central Government was to 
make peace with the Iroquois and to drive a wedge between them 
and the western tribes-to separate the Iroquois from the sub
jugated western tribes and to undermine the influence of the 
League over them. 

New York on the other hand was more than anxious to rid the 
state of the hostile Senecas, Cayugas, Onondagas, and Mohawks 
and to move the friendly Oneidas and Tuscaroras to a small 
part of the lands of the Senecas in western New York. She 
r.onsidered herself as supreme (under the Articles of Con
federation) in dealing with the New York Indians and intended 
to separate the different tribes of the Iroquois. In her futile 
attempt to carry out these purposes she stopped at nothipg, 
even arresting agents of the Confederated Government who were 
trying to negotiate the treaty of peace.18 

Had New York's attempts in obstructing the peace treaty pre
vailed over the efforts of the Central Government in this respect, 
New York would have probably consolidated the Iroquois instead 
of dividing them, and this might well have resulted in a united 
League serving as the spear head of a cruel, prolonged, and costly 
Indian war of an of the western Indians (more than 35 tribes) 
under the influence and leadership of the Iroquois. 

Though under the Articles of Confederation there was a 
question of whether the Confederated Government was invading 
the rights of the State of New York relative to the Iroquois, the 
necessity of the times and the importance of these Indians in 
relation to all of the states made it imperative that the Central 
Government take definite action. 

12 "When the Revolution came, the Six Nations as a whole determined 
on neutrality, but left the constituent tribes to side with either party, 
which they did." McCandless v. United States, 25 F. 2d 71, 72 (C. C. A. 
3, 1928). 

13 Richard Henry Lee, later President of the Continental Congress, in 
writing to George Washington concerning the efforts of New York to 
obstruct the treaty, said: 

• • • I understand, from Mr. Wolcott, that the com
missioners of the United States met many difficulties, thrown 
in their way by New York,. which they overcame, at last, by mucb 
firmness and perseverance. It is unfortunate when private views 
obstruct public measures, and more especially when a state, be
comes opposed to the States; because, it seems to confirm the 
predictions of those who wish us not well, and who cherish hopes 
from a discord arising from different interests." (Ballagh, James 
Curtis, The Letters of Richard Henry Lee •(1911), vol. 2, p, 298.) 
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The ensuing treaty was in effect three treaties : 14 (a) A 
treaty of peace and general amnesty between the Iroquois and 
the United States with provisions for prisoners of war and a 
relinquishment of their claim to roughly all lands west and 
south of what is now New York; (b) a treaty with Pennsylvania 
relinquishing an lands in that state; and (c) a treaty between 
New York and the Oneidas and Tuscaroras, relinquishing certain 
of their lands. 

In the drafting of the Federal Constitution, Madison, who 
had attended the Treaty of 1784 and realized the importance 
of placing the management of affairs of the Iroquois Indians 
in the hands of the proposed United States Government, intro
duced a resolution on August 18, 1787, intending to give Congress 
the power: 

To regulate affairs with the Indians, as well within 
as without the limits of the United States.15 

The principles of this resolution are embodied in the Con
stitution of the United States. 

E. EFFECT OF TREATIES OF 1789 AND 1794 

The United States entered into the treaties of 1789 18 and 
1794 17 with the Iroquois (Six Nations) Indians, recognizing 
the Indians as distinct and separate political communities 
capable of managing their internal affairs as they had always 
done. These treaties were entered into for the purpose of 
meeting a serious situation confronting the United States. 
Great Britain still retained possession of certain forts in New 
York and the Northwest Territory in violation of the treaty 
of peace, and was apparently encouraging and provoking 
the western Indians and the Iroquois to hostilities against the 
United States-even providing them with arms with which to 
resist encroachments upon their lands. 

The settlement of the Northwest Territory brought the usual 
friction between the Indians and the settlers which broke out 
into frontier wars. The Iroquois felt a responsibility toward 
these western tribes since they believed that part of the diffi
culties of these tribes, which were once dependent on the Iro
quois, was due to the sale by the Iroquois of all of their. western 
lands. The problem confronting the Federal Government was 
to make peace with the Iroquois, and particularly the Senecas, 
before the almost inevitable strife began and thus prevent the 
Iroquois from acting as a spear head in a united general 
offensive by the scores of western Indian tribes (once subjects 
of the Iroquois) under their leadership and directing influence. 

The Treaty of 1789 18 granted to the Iroquois a substantial 
annuity and they in turn agreed to continue at peace. There
after certain of the influential Seneca chiefs were induced to 
go to the West on behalf of the peace efforts of the United 
States. These western Indian wars, nevertheless, created a 
decided unrest, particularly among the Senecas, and the United 
States prudently entered into a third treaty with the Iroquois 
(Six Nations) in 1794/9 of mutual peace, and restoring certain 
of the Seneca's lands to them within the State of New York 
west of a line drawn due south from Buffalo to the Pennsylvania 
line. · 

14 Treaty Oetobpr 22, 1784, with the Six Nations, 7 Stat. 15. 
1 " Elliot, Jonathan, 'l'he Debates in the Several State Conventions 

on the Adoption of the Feder!tl Constitution, vol. 5, (1'937 ed.), p. 439. 
16 Treaty of .January 9, 1789, 7 Stat. 33. 
17 Treaty of November 11, 1794, 7 Stat. 44. 
18 TrE-aty of January 9, 1789, 7 Stat. 33. 

• J 9 Treaty of Non~mber 11, 1794, 7 Stat. 44, interpreted in 1 Op. 
A. G. 465 (1821). 

These several treaties 20 guaranteed to the Iroquois (Six 
Nations) the right of occupancy of their well-defined territories 
and had the effect of placing the tribes and their reservations 
beyond the operation and effect of general state laws. 

F. FEDERAL MANAGEMENT OF NEW YORK INDIAN 
AFFAIRS 

1. Edw;ation and civil1zation.n-Some of the first effort~ 

and experiments of the United States Government in educating 
Indians W'ere with the New York Indians. For a number of 
years the only effort to educate these Indians was by the aid 
rendered by the Federal Government and private philanthropy. 
By about 1860, the state had been making slight efforts to educate 
the Indians in the state but such efforts were admitted by the 
state to have done probably as much harm as good. 

Aside from the sporadic aid the state gave to the Indians 
mainly in the way of education,22 the state left the ·Indians 
to manage their own internal affairs as they saw fit, as had 
been implicitly guaranteed by federal treaty. Such activities 
merely confer a privilege on the Indians and are not an attempt 
to regulate their internal affairs or tribal matters. 

2. Restrictions on alienation of lands. 23-Pursuant to the 
specific delegation of authority by the Constitution to regulate 
Indian commerce, Congress immediately imposed restrictions 
upon the alienation of Indian lands. Where the states claimed 
the fee title subject to Indian occupancy as claimed by Georgia, 
or the "preemption right" as claimed by New York, all purchases 
were prohibited except at treaties under supervision of the United 
States. 

Many, but not all, purchases from the Seneca Nation of Indians 
(with the exception of one very small tract of a few acres), 
whether by the State of New York or its grantee of the "pre
emption right," were made by treaties under the supervision 
of United States agents appointed for that purpose pursuant to 
the restrictive act of Congress. Approximately four million acres 

llO Treaties of October 22, 1784, January 9, 1789, and November 11, 
1794, supra. 

21 For a further discussion see Chapter 12, sec. 2. 
22 "* • • From time to time New York has enacted sundry laws 

pertaining to the Indians within her borders, has provided schools for 
their youth, appointed attorneys to protect their interests, and bas 
delegated jurisdiction in some instances to her courts to entertain their 
complaints." (H. Doc. No. 1590, 63d Cong., 3d sess., 1915, p. 14.) 

The State of New York has for 100 years or more legislated for and 
dealt with the Indians within its borders. The Revised Statutes of 
the State of New York of 1882, pp. 272-336, show the extent and 
purport of this legislation. Beginning with chapter 29 of the Laws 
of 1813 (N. Y.), prohibiting the purchase or occupancy of any Indian 
lands in New York by any person without the consent of the legislature, 
these statutes contain provisions, for the improvement of the reserva
tions, to prevent the destruction of timber on the same, for the appoint
ment of peacemakers on certain reservations and giving them jurisdiction 
of actions for divorce,. and to hear actions to determine title to real 
estate between Indians, to authorize certain Indians to hold land in 
severalty and to sell and buy the same, provisions for the appointment 
of attorneys to representi the Indians, and for the support of schools, 
ministers ancl churches on the rE-servations, to authorize the construction 
of railroads upon Indian lands, to prohibit the sale of liquor to the 
Indians, to estalllish laws of descent among them, and to provide the 
manner of conveying their lands and restricting conveyance of the 
same, police regulations, and for the purchase of lands of · Indians by 
the state. 1 L. D. Memo. 35 D. J. (1929). 

See also United States ex rel. l(ennedy v. Tyler; 269 U. S. 13 (1925) ; 
United States v. Waldow, 294 Fed. 111 (D. C. W. D., N. Y., 1923), 
and Benson v. United States, 44 Fed. 178 (C. C. N. D., N. Y., 1890) . 

23 See Chapter 15, sec. 18, 
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of land from time to time were thus purchased from the Seneca 
Indians under federal autbority.u 

3. Removal to the West-Treaties of 1838 and 18.q2.-ln 1815, 
and perhaps before, Governor Tompkins of New York was agi
tating for the removal of the New York Indians by the United 
States to the West.25 The question of removal was obviously a 
function which could be executed only by the Federal Govern
ment. Whether the Indians were to be removed at all, -and if 
so, where to, could only be determined by the Federal Govern
ment. 

On February 12, 1816, the Secretary of War, by authority of 
the Pi·esident, gave the New York Indians permission to ne
gotiate with the western tribes, at their own expense, for the 
purchase of lands. In 1820 and 1821, the Government aided 
some 10 Indians, representing certain New York Indian tribes, 
in exploring Wisconsin with a view of selecting lands and mak
ing arrangements with the Indians residing there for a portion 
of their country.26 

On August 18, 1821, the Menomonee Indians ceded to the Stock
bridge, Oneida, Tuscarora, St. Regis, and Munsee Nations lands 
in Wisconsin for a consideration paid by these tribes. All but 
the last named of these tribes were New York Indians. The 
settlement of members of these tribes on the lands was one of 
the first removals in the Federal Government's policy of removal 
of Indian tribes to the West. The uncertain right of the New 
York Indians in these western lands was in dispute. On Feb
ruary 8, 1831, the United States, to settle conflicting claims, 
negotiated a treaty with the MenQmonees 27 and Winnebagos for 
the benefit of the New York Indians. The lands in which they 
were preYiously' entitled to share with the other tribes were 
reduced to exclusive possession and two parcels, one of 500,000 
acres and one of 89,120 acres, were purchased for a considera
tion of $20,000 paid by the United States, and set aside for the 
New York Indians. 

These lands were set apart in Wisconsin for the future home 
of the New York Indians provided they removed thereto within 
3 years. However, most of the New York Indians caring to 
migrate bad already moved to the West. 

In the meantime, Wisconsin was being settled by whites and 
this Indian reserve was needed for expansion. Accordingly, a 
treaty was negotiated with the New York Indians to exchange 
these lands in Wisconsin for lands in Kapsas and by treaty of 
January 15, 1838,28 this exchange was made. Those of the New 
York Indians who had already migrated to Wisconsin were 
secured in the possession of their lands. The first allotment of 
lands in severalty in the United States was to these Indians, 
an action which anticipated by almost 40 years the general 
policy of the Federal Government as embodied in the general 
allotment act of 1887.29 

The treaty negotiated by the Federal Government with the 
New York Indians made an exchange of 1,824,000 acres of land 
in fee simple in Kansas for 435,000 acres at Green Bay, Wiscon-

2{ The State of New York acquired from the Indians all the western 
one-half of that state by nearly 200 treaties not participated in by the 
United States Government. (See brief of Plaintiff in Error in Boylan v. 
f!nitqd States, No. 111, vol. 20, p. 3, answering motion to dismiss, Records 
and Briefs in United States cases, United States Supreme Court.) 
1 L. D. Memo. D. J . 35 (1929). This memorandum analyzes many of 
the decisions of the New York courts concerning the New York Indians. 

2" Indian Office Letter Book C, p. 271. 
• 26 Neto York Indians v. United! States, 30 C. Cis. 413, 414, 415 (1895). 

21 7 Stat. 342. 
211 7 Stat. 550, interpreted in New York Indians v. United! States1 170 

U. S. 1 (1898) ; United States v. New York Indians, 173 U. S. 464 (1899) ; 
New York Indians v. The United States, 40 C. Cis. 448 (1905) ; and 
3 Op. A. G. 624 (1841). 

211 Act of February 8, 1887, 24 Stat. 388, 25 U. S. C. 331, et seq. 

sin. In addition, Congress was to appropriate the sum of $400,-
000 for the use of the Indians in emigrating from New York to 
Kansas and in establishing themselves after arriving in Kansas. 

All of the New York tribes of Indians assented to this treaty. 
However, the St. Regis Indians, with their reservation lying in 
New York and Canada, entered into a ~upplemental article to 
the effect that they would not be compelled to remove unless they 
chose to do ao.30 No difficulties were encountered in the nego
tiation of the treaty except with the Seneca Indians. With these 
Indians, tliere was also a deed to the Ogden Land Co., so called 
(grantee of New York's preemption right), of all of the Senecas' 
lands, consisting of the valuable Buffalo Creek Reservation of 
49,920 acres, some of which land comprises the site of the city 
of Buffalo, as well as the Tonawanda Reservation of 12,800 as 
it existed at that time, and the Cattaraugus (21,680 acres) and 
Allegany (30,469 acres) as they now exist. 

This deed to the Ogden Land Co., so called, was denounced by 
the Indians on the ground that it bad not been signed by a 
majority of the chiefs of the Seneca Nation, and that bribes, 
liquor, and fraud had been used and practiced by the Ogden 
Land Co. in securing many of the signatures of the chiefs to 
the deed. The treaty was nevertheless recognized as binding by 
the Federal Government. 

The Sen~ca Nation refused to move to the West or leave 
its res~rvations and the Federal Government was not inclined 
to repeat in respect to the New York Indians any such forced 
removal as was experienced by the southern Indians a decade 
before. The Ogden Land Co. accordingly negotiated the com
promise Treaty of May 20, 1842,31 whereby the company released 
to the Senecas the Allegany and Cattaraugus Reservations aud 
the Senecas released the Buffalo Creek and Tonawanda Reserva
tions. The original consideration was proportionately reduced. 
The value of the improvements of the individual Indians was to 
be determined by appraisers appointed by the Secretary of War 
and the Ogden Land Co. 

The Senecas on the Buffalo Creek Reservation gradually with
drew to the Cattaraugus and Allegany Reservations. 

In 1845, the United States appointed a special agent for the 
removal of such of the New York Indians as desired to move to 
their western lands. He enrolled 271 Indians, of whom 73 did 
not leave New York with the party. He arrived in Kansas on 
June 15, 1846, with 191 and 17 arrived later. · Of this number, 
17 returned to New York. Only 32 received patents or certificates 
of allotment in accordance with the terms of the treaty, and of 
those, none settled permanently in Kansas.32 A council was 
called by the Indian Commissioner June 2, 1846, to determine 
the final disposition of the Indians on emigration. Only 7 per
sons requested to be enrolled. 33 

4. State encroachment on cede(l?·escrvations.-The Legislature 
of the State of New York, expecting the Indians to remove from 
the ceded reservations, in 1840 and 1841, enacted laws for the 
assessment and collection of taxes and for the surveying of the 
lands, laying out 'roads and the construction of bridges on the 
ceded reservations. The Act of May 9, 1840, was declared void 
by the state courts on the theory that the state could not tax 
the lands of the Indians, and the Supreme Court of the United 
States, in The New York Indians,34 in considering the "saving 
clause" of the Act of May 4, 1841, said: 

* * * "But no sale for the purpose of collecting said 
taxes shall in any manner affect the right of the Indians to 
occupy said lands." It is true that this clause undertakes 

80 Supplemental articles of February 13, 1838, 7 Stat. 561. 
81 7 Stat. 586. 
32 Sen. Rep. No. 910, 52d Cong., 1st sess., pp. 5-6. 
33 New York Indians v. United States, 30 C. Cis. 413, 427 (1895). 
a4 5 Wall. 7.61 (1866). 
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to save this right, which the act of 1840 did not; but the 
rights of the Indians do not depend on this or any other 
statutes of the State, but upon treaties, which are the 
supreme law of the land; it is to these treaties we must 
look to ascertain the nature of these righta. and the extent 
of them. (P. 768.) 

5. Federal recognition of Seneca constitution.-In 1848 a con
vention of the Seneca Nation was called which promulgated a 
complete constitution, which provided for the abolition of the 
chiefs, the establishment of an elective council and courts, and 
in general altered and modified the entire tribal form · of 
government, though not abolishing it. 

There was some question of whether this constitution repre
sented the wishes of the majority of the Indians, and the United 
States investigated the matter and decided to recognize the 
new form of government as it might apply to the Indians on 
the Allegany and Cattaraugus Reservations. William Medill, 
Commissioner of Indian Affairs, by letter of February 2, 1849, 
directed the United States Indian agent for New York us 
follows: 

The new form of Government of the Indians on the 
Cattaraugus and Allegany Reservation having been 
adopted by a majority, will be recognized by the Gov
ernment, and so far as may be necessary, the relations 
of the Government with those Indians will be made to 
conform thereto. 

6. Separation from Seneca Nation of Tona-wanda band.-As 
to the Tonawanda Reservation, the compromise Treaty of 
1842 35 did not assist the Ogden Land Co. in gaining possession. 
The Indians on that reservation protested that they had not · 
been a party to the treaty of either 1838 36 or 1842 and refused 
to move. In fact none of the chiefs of this band of the Seneca 
Nation had signed either treaty and the other bands of the 
Seneca Nation (Cattaraugus, Allegany, and Buffalo Creek), 
by "selling out" the Tonawanda Reservation, had caused the 
latter band to split off from the Seneca Nation, an action which 
was recognized by the Federal Government when the Seneca 
Nation (Allegany and Cattaraugus) adopted their constitution. 

The appraisers appointed by the Government and the Ogden 
Land Co. had attempted to appraise the lands and improve
ments of the Tonawanda Reservation pursuant to the treaty 
stipulations: 

* * * but had been prevented from so doing by the 
Indians in possession, and had been removed and led 
off the land, the Indians not even delaying to procure 
legal process.37 

The Ogden Land Co., however, paid into the United States 
Treasury the whole amount awarded by the arbitrators, and "by 
force attempted to eject some of the Indians from possession." 
The Indians brought the matter into the courts by the action of 
Blacksmith v. Fellows,38 which reached the United States 
Supreme Court in 1856 as Fellows v. Blacksmith.39 The Sup,reme 

35 7 Stat. 586, supra. 
so 7 Stat. 550, supra. 
37 N. Y. State .Assembly, Doc. 51, vol. 8, 1889, p. 30. 
as 7 N. Y. 401 (1852). 
ae19 How. 366 (1856). 

Court decided that even though the Indians had s-old their lands 
they were to be considered as on the land under their original 
right of possession and entitled to the protection of treaties and 
that they could be removed only by the United States Govern
ment. 

The formal recognition by the United States of the Tonawanda 
tribe of Indians, by the Treaty of 1857,4Q as a separate and 
distinct tribe of Indians and independent of the Seneca Nation 
on the Allegany and Cattaraugus Reservations, is significant 
in view of the history of the bands of the Seneca Indians. The 
Tonawandas were satisfied with their chiefs who had refused 
to participate in the sale of their lands, and this tribe has con
tinued to regulate its internal affairs under its original tribal 
form of government and has continued to enforce its ancient 
laws, usages, and customs as modified by practice. 

7. Indian leases.-Prior to 1875, the village of Salamanca on 
the Allegany Reservation grew up through numerous alleged 
leases of Indian lands, ostensibly under state laws and authority, 
but contrary to federal laws. A careful consideration of the 
validity of these leases under state authority led state courts to 
the conclusion that such leases were void as being in violation of 
federal restrictions on Indian lands against leasing or alienation. 
To place these illegal leases on a legal basis, the state legislature 
passed a concurrent resolution as follows: 

Whereas, The Legislature of the State of New York has, 
at different times, ratified and confirmed leases between 
Indian and white settlers on the Allegany Indian reserva
tion in said State; and 

Whereas, The courts of this State have decided that said 
ratification is null and void, the Congress of the United 
States alone possessing power to deal with and for the 
Indians * * * ; now therefore, 

Resolved (if the Senate concur), That our Senators and 
Representatives in Congress are requested to lay the matter 
before Congress, at an early day, and procure the passage 
of a law, or take some action for the relief of said white 
settlers. 

Resolved (if the Senate concur), That a copy of this 
resolution be furnished to each of the membeTs of the 
Senate and Congress from this State.41 

Congress legalized part of these leases for 5 years and pro~ided 
for the establishment of certain villages on the Cattaraugus and 
Allegany Indian Reservations, and further provided for new and 
renewal leaseS.42 Provision was also made for the extension of 
the highway laws of the State of New York over the Allegany 
and Cattaraugus Reservations of the Seneca Nation "with the 
consent of said Seneca Nation in council." By this act, as 
amended by Act of September 30, 1890,43 and Act of February 28, 
1901,44 the Federal Government ha,s regulated leases on the 
Allegany arid Cattaraugus Indian Reservations and contin:ues 
to do so. 

40 Treaty of November 5, 1857, 11 Stat. 735. 
41 N.Y. Session Laws, 1875, 98th sess., p. 819. 
42 .Act of February 19, 1875, 18 Stat. 330 (Seneca), discussed in B~aOtt 

v. United States, 44 Fed. 178 (C. C. N.D. N.Y. 1890). 
' 3 26 Stat. 558 (Seneca Nation). 
44 31 Stat. 819 (Seneca Nation). Also applicable to Oil Sprin&'S 

Reservation. 

SECTION 2. THE PRESENT STATUS OF TRIBAL GOVERNMENT 45 

The Indian reservations now occupied by the New York 
Indians are the Allegany, Cattaraugus, Oil Springs, Corn
planter,46 Tonawanda, St. Regis, Tuscarora, Onondaga,47 Shinne-

•~ Material in this section is based, except where otherwise noted, 
on a report of Paul Gordon on New York Indians (Indian Office 
Files, 1935). 

46 The Cornplanter Reservation is actually in Pennsylvania, but 
residents are recognized by Senecas of the Allegany and Cattaraugus 
Reservations. 

cock, and Poosepatuck. All save the S'hinnecock and Poose
patuck, which are on Long Island, are inhabited by descend
ants of the famous Iroquois League of Six Nations ( origi
nally Five Nations, the sixth, the Tuscarora, joining the League 
in 1722). The Tuscarora and Onondaga Reservations are held 
by the Tuscarora and Onondaga Nations. The St. Regis Reser-

41 For a discussion of the Onondaga Reservation, see Memo. by C. E. 
Collett, 5 L. D. Memo. D. J. 179, April 29, 1935. 
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vation 1s held by the St. Regis Mohawks; the Tonawanda by the 
Tonawanda Band of Senecas; and the Allegany, Cattaraugus, 
and Oil Springs Reservations by "The Seneca Nation of Indians," 
a corporate body under the laws of New York. The Cornplanter 
Reservation of Pennsylvania is held by the descendants of Corn
planter, who unite with the Seneca Nation in affairs affecting 
that nation.48 The Indians of this reservation are grouped with 
those of the Allegany Reservation for purposes of local govern
ment and voting. 

A. SENECA NATION 

The government of the Seneca Indians is covered by Articles 4 
and 5 of .the New York Indian Code.49 The constitution now 
in force among these Indians provides for three departments of 
government: executive, legislative. and judiciary. The legisla
tive power is vested in a council of 16 members elected biennially, 
8 from the Cattaraugus Reservation and 8 from the Allegany 
Reservation.60 

The executive power is vested in a president who presides, 
fills vacancies, and has a casting vote.61 

• 

The judiciary power is vested in peacemakers' and surrogate's 
courts. The peacemakers' courts are composed of three mem
bers each from the respective reservations.62 Peacemakers' 
courts are given powers to enforce the attendance of witnesses 
in the same manner as provided for courts of Justices of the 
peace of the state.53 Peacemakers have, by statute, jurisdiction 

48 Members of the several nations have intermarried and have taken 
up residence "abroad," with the result that members of every nation 
are found on every reservation. 

•o McKinney's Con. Laws of New York Annotated, Bk. 25, New York 
Indian Code. 

The Allegany Reservation, claimed by the Senecas, contains 
30 469 acres, and is located on both sidPs of the Allegany River 
in' Cattaraugus County, N. Y. It is about 40 miles long and 
averages from 1 to 3 miles in width. It is a part of the area 
specifically reserved to tbe Seneca Indians in the treaty with 
Robet·t Morris at "Big Tree" September 17, 1797. This entire 
reservation is subject to the "preemption right" or "claim" of 
the Ogden Land Co., to which reference is hereinafter more 
fully made. 

The Cattaraugus Reservation contains 21,680 acres, located 
principally in Erie County, a small part lying in each of the 
counties of Cattaraugus and Chautauqua. This reservation was 
conveyed to the Seneca Indians by Wilhelm Willnick, et al., 
predecessors. of the Ogden Land Co., by agreement dated June 
30, 1802 (7 Stat., 70), in return for which the Seneca Indians 
surrendered t01 the company certain other lands which had 
been reserved to them by the treaty at Big Tree. This reserva
tion is also subject to the preemption right of the Ogden Land 
Co., such right being specifically' retained! in the agreement 
referred to. 

The Oil Spring Reservation, located partly in Allegany and 
partly in Cattaraugus Counties, contains only 640 acres. Its 
name is derived from a muddy pool, about 20 feet in diameter, 
located near the center of the tract, from which the Indians 
formerly gathered a sort of crude petroleum locally known as 
"Seneca oil," and which was used quite extensively by them 
in early days for medicinal purposes. The Senecas fully under
stood that this tract was reserved to them in the sale to Robert 
Morris at Big Tree, but thi~ fact does not appear from an 
examination of the treaty itself. At any rate. this reserve was 
included in a sale by Robert Morris to thE' Holland Land Co., 
so-called, and several mesne conveyances transpired until by 
deed dated February 28, 1855, one Philoneus Pattison became 
the ostensible owner of a part thereof. On taking possession, 
the Seneca Indians promptly began an action in ejectment against 
Pattison. A verdict in favor of the Indians was rendered by 
the lower court; the case was appealed to the supreme court of 
the State and finally to the court of appeals. both of which 
affirmed the decision of thE' trial court, and the Indians have 
since remained in undisturbed possession. A written opinion 
of the case does not appear to have been handed down, but 
the pleadings, transcript of evidence, judgment, and decree 
of the court are still on file in Little ValleY. the county seat 
of Cattaraugus County. (H. Doc. No. 1590, 63d Cong., 3d sess., 
1915, pp. 11-12.) 

110 Ibid., sec. 41, 42. See amended constitution of the Seneca Nation, 
1893, which provides for annual election of councilors (sec. 2). 

61 Constitution, supra, sec. 3. See, too, New York Indian Code, supra, 
sec. 72. 

112 New York Indian Code, supra, sec. 41. 
113 Ibid., sec. 46. Although the New York Indian Code expressly pro

vides for similarity in proceedings only insofar as compelling attendance 

to grant divorces between Indians residing on the reservations, 
and to determine all questions between individual Indians in
volving title or possession of lands.M Appeal may be taken to 
the council.55 

The surrogate court is composed of one person from the Alle
gany and one from the Cattaraugus Reservation, elected by vot
ers of each reservation for a term of 2 years. The procedure 
is the same as in the surrogate court of the state, and appeal 
may be taken to the council.56 

Treaty making is declared to be a prerogative of the council, 
subject to approval by three-fourths of the legal voters and con
sent of three-fourths of the mothers of the reservation.61 The 
constitution provides for a clerk and a treasurer,58 and permits 
the council to provide for high way commissioners, overseers of 
the poor, assessors and policemen.~9 Officers may be removed 
for cause.60 

Male Indians of 21 or over who shall not have been convicted 
of a felony are eligible to vote and hold office.81 

of witnesses is concerned, the 1893 constitution provides for such simi
larity also in jurisdiction and proceedings. (sec. 4). 

54 On the power of the peacemakers' courts of the Seneca Indians of the 
Cattaraugus Reservation, see Washburn v. Pm·ker, 7 F. Supp. 120 
(D. C. W. D. N. Y. 1934). In the absence of congressional legislation, 
the federal courts lack jurisdiction over internal questions relating to 
property rights of individual Indians of the Cattaraugus Reservation, 
United States v. Seneca Nation, 274 Fed. 946 (D. C. W. D. N. Y., 1921) ; 
Rice v. Maybee; 2 F. Supp. 669 (D. C. W. D. N. Y. 1933). 

The court in Rice v. Maybee, 2 F. Supp. 669 (D. C. W. D. N.Y., 1933), 
described the Seneca government as follows : 

In 1848 the Seneca Indians adopted a so-callf'd "Constitutional 
Charter," abolishing the ancient form of government by chiefs, 
and setting up a new form of government composed of legislative, 
executive, and judiciary departments. In the judiciary depart
ment it provided for Peacemakers' Courts in which the jurisdiction 
would be "the same as in courts of justices of the peace of the 
state of New York, except in proof of wills, and the settlement of 
deceased persons' estates, in which cases the Peacemakers shall 
have such power as shall be conferred by law." It also provided 
that "all cases of which the Peacemakers have not jurisdiction 
may be heard before the Council, or such courts of the state of 
New York as the Legislature thereof shall permit." The council 
is the lawmaking body. This charter also provided that all laws 
of the state of New York, not inconsistent with the provisions of 
the charter, were to continue in full force. This charter was 
amended in 1898 to provide that these courts have "exclusive 
jurisdiction in all civil cases arising between Indians residing on 
said reservation except those of whicb the Surrogate's Court bas 
jurisdiction." Since the organization of New York state, that 
state bas written upon its statute books many laws relative to the 
management of the affairs of the Indlans in these reservations. The 
Indian charter contemplates a measure of control by the state. 
The gem•ral Indian Law of New York state is included in chapter 
26 of the Consolidated Laws, and among its many provisions with 
reference to the Seneca Indians we find that it provides for a 
Peacemakers' Court, with "authority to hear and determine all 
matters, disputes and controversies between any Indians residing 
upon such reservation, wbether arising upon contracts or for 
wrongs, and particularly for any encroachments or trespass on 
any land cultivated or occupied by any one of them, and which 
shall have beE'n entered and dPscribed in the clerk's books of 
records" (sectiOll 46), and, further, "jurisdiction * * * to 
hear and determine all questions Hnd actions between individual 
Indians residing thereon involving the title to real estate on such 
reservations." It is clear that the provisions of the Indian charter 
and this section of the Indian Law include actions such as the 
one at bar and the action brought befor<' the Peacemakers' Court. 
Section 50 of the Indian Law, New York, provides for an appeal 
from the deci~ion of the Peacemakers' Court to the council, which 
was the lawmakin.g body in the Indian reservation. Here we have 
both the tribal law and the state law purporting to confer 
jurisdiction. 

The Peacemakers' Court did not orir.''inate with the state. It 
was the creation of the Indians themselves. As the court in 
Mulkins v. Snow, supra, said: "It is an Indian court which has 
been recognized and given strength and authority by statute. It 
does not owe its existence to the state statute and is only in 
a qualified sense a state court." Matter of Patterson v. Council 
of Seneca Nation, 245 N. Y. 433, 157 N. E. 734. (P. 671.) 

65 New York Indian Code, supra, sec. 50. 
w Amended Constitution, supra, sec. 4. 
57 Ibid., sec. 5. 
58 Ibid., sec. 6. 
5° Ibid., sec. 8. 
eo Ibid., sec. 9. 
61 Ibid., sec. 10. The statute (New York Indian Code, supra, Art. 4, 

sees. 42, 43) contains no requirement that voters shall not have been 
convicted of felonies. 
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The council is given power to make laws not inconsistent with 
the Constitution of the United States, the State of New York, 
or the Seneca Nation.62 

The constitution may be altered or amended at any time by a 
prescribed process.83 

B. TONAWANDA BAND OF SENECAS 

The government of the Tonawanda band is separate and dis
tinct from that of the rest of the Seneca Nation.64 

The legislative branch of the government of this band is placed 
in a council of the chiefs/111 who are apparently chosen as in the 
days of the Confederate League of the Iroquois. The power and 
jurisdiction of this council is recognized and supported by the 
Indian .code of the New York State law.66 The council is given 
power to pass bylaws not inconsistent with this law and is given 
jurisdiction over animal trespasses, lands, and fences.67 

The judiciary appears to be in the hands of three peacemakers 
elected annually by Tonawanda Senecas ; males over 21 years of 
age may vote. Peacemakers try cases involving local ordinances 
and differences among Indians, and hear suits for divorce. 

Additional officers are a president, clerk, treasurer, and 
marshal. 

C. ST. REGIS MOHAWKS 68 

The local government of the St. Regis Mohawks 89 is covered 
by a separate article of the Indian code of the State of New 
York.70 This permits and supports a local governmental unit of 
three elected chiefs, and three· subchiefs, who serve when the 

62 Amended Constitution, sttpra, sec. 13. The statute (supra, fn. 61, 
sec. 73) limits the legislative power of the council to the passing of by
laws and ordinances relative to common land, fences, trespass of animals. 

03 Ibid., sec. 16. , 
M Ct. New York Indian Code, supra, fn. 49, which deals with the 

Tonawanda Senecas separately in Art. 6. 
"The Tonawanda Reservation now comprises but 7,549 acres lying 

partly in Eric, Genesee, and Niagara Counties. Originally it comprised 
upward of 45,000 acres, being a part of the lands reserved to the Seneca 
Indians in the sale to Robert Morris at Big Tree. This reservation was 
conveyed to Thomas Ludlow Ogden and Joseph Fellows by agreement 
with the Six Nations, dated January 15, 1838 (7 Stats., 550), and the 
subsequent treaty with the Senecas of May 20, 1842 (7 Stats., 586). 
The lands embraced within the prPsent r eserve were repurchased from 
Ogden and Fellows for the sum of $100,000, in accordance with article 3 
of the treaty with the Tonawanda Indians, dated November 5, 1857 
(11 Stats., 735). Title was first taken in the Secretary of the Interior, 
who held the lands until February 14, 1862, on which date, by deed, 
they were conveyed to the comptroller of the State of New York 'in 
trust and in fee for the Tonawanda, Indians.' This settlement effectually 
extinguished whatever preemption right the Ogden Land Co. ever had in 
and to the lands within this reservation." (H. Doc. No. 1590, 63d Cong., 
3d sess., 1915 p. 12.) 

65 Ibid., sec. 82. Although this section provides for the filling of 
vacancies in elective offices by the chiefs it does not specifically provide 
that only a chief may be elected. 

66 Ibid., sec. 80. 
o1 See Memo. of C. E. Collett, 5 L. D. Memo. D. J. 236, May 13, 1935. 
68Ibid. 
oo Subsequent to an act of tl1e New York legislature in 1791 author

izing the sale of waste lands in New York, Alexander McComb attempted 
to purchase all lands between Lake Champlain and the St. Lawrence, 
proposing to exclude a tract 6 miles square for the St. Regis Indians. 
His offer was rejected. In 1792, 1793, and 1794, the Seven Nations of 
Canada, Iroquois who had sided with the British in the Revolution, 
waited upon the Governor of New York asserting their rights to a 
greater area, but without favorable results. In 1796 the New York legis
lature authorized the Governor to appoint a commission to extinguish 
the Indian titles to lands in the northern part of the state. On May 31, 
1796, 7 Stat. 55, a treaty was made before Ogden as Commissioner for 
the United States by which the St. Regis Indians ceded all lands to the 
United States except an area 6 miles square at St. Regis, a mile square 
on the Salmon River, receiving $3,200 and an annu1ty of $535. 

10 New York Indian Code, supra, Art. 8. 

chiefs are unable to do so.71 One chief and one subchief are 
elected each year, to serve for a period of 3 years,12 by male 
Indians 21 or over residing on the American side of the inter
national boundary, and entitled to draw yearly annuity money.13 

The three chiefs have power to pass by-laws not inconsistent 
with law, relating to common land, fences and animal trespasses,74 

have jurisdiction over allotment of lands, 75 their consent is neces
sary for sales of timber,76 and they may hear differences arising 
among Indians regarding trespass and titles to land.77 The only 
other elective office provided for is that of clerk.78 

D. TUSCARORA NATION 

The Tuscarora Reservation is governed by chiefs of the 
Tuscarora Nation 79 tacitly recognized by the New York code,80 

who have been given power to allot lands 81 and control timber 
sales.82 The statute does not provide for a peacemakers' court 
on the Tuscarora Reservation. The statute provides no mecha
nism for election of chiefs and they appear to be chosen by 
ancient methods. 

11 Ibid., sec. 109, 110. 
12 Ibid., sec. 110. 
7a Ibid., sec. 108. 
14 Ibid., sec. 107. 
75 Ibid., sec. 102. 
76 Ibid., sees. 103, 104. 
77 Ibid., sec. 106. 
78 An attorney is appointed by the Governor who acts as treasurer 

and prosecutor for the band. 
10 "The Tuscarora Reservation lies in Niagara County about 9 miles 

northeast of Niagara Falls, and contains 6,249 acres. The Tuscarora In
dians having been adopted by the Iroquois League as one of the Six Na
tions, by deed dated March 30, 1808, the Seneca Nation granted 1 square 
mile (640 acres) to the Tuscarora Indians. (Liber 1, folio 56, Land Rec
ords of Niagara County.) It is reported that subsequently the Holland 
Land Co., assignee of Robert Morris, "ratified" this grant, and gave to the 
Tuscaroras 1,280 acres more, but no record of any paper title to this 
effect can be found. At any rate, the Tuscaroras occupy and claim these 
lands as a part of their present reserve, which are subject to the pre
emption right of the Ogden Land Co. (7 Stat., 560), although the Indians 
deny tllis, basing their claim on a decree of the State court in Buffalo, 
handed down in 1850. This suit resulted from an agreement with the 
Federal Government, January 15, 1838, under which the Six Nations 
were to remove west of the ,j\1ississippi River, and in anticipation of their 
removal the chiefs of the Tuscarora Tribe executed • deed to Thomas 
Ludlow Ogden and Joseph Fellows, predecessors of the Ogden Land Co., 
conveying to said Ogden and Fellows, as oWners of the preemptive right, 
the 1,920 acres last referred to. The deed was placed in the hands of 
H erman B. Potter, in escrow, pending the performance of certain 
conditions precedent to delivery. The expected removal failed to material
ize and in 1849 Wm. B. Chew et al., chiefs of the tribe, instituted suit 
against Herman B. Potter and Joseph Fellows (Thomas L. Ogden then 
being deceased), looking to a surrender and cancelation of the deed. 
A verdict in favor of the Indians was rendered and the deed canceled 
by the decree of the court, which resulted only in placing the matter 
in statu quo, as far as the preemptive right of Ogden and Fellows was 
concerned. The execution of the deed was an admission of the existence 
of the preemptive right, and the contention of the Indians that the decree 
of the court canceling the deed also effectually extinguished the right 
of preemption in the Ogden people does not appear well founded. The 
records in the case are stilL on file in the county clerk's office at Buffalo. 

About the year 1800 a delegation of Tuscarora Indians visited the 
governor of North Carolina and negotiated a sale of their lands in that 
State for approximately $15,000, which m('ney was deposited with the 
United States in trust. In 1804 Congress authorized the Secretary of 
War to purchase with this money additional1and for these Indians. With 

. these funds 4,329 acres, lying to the south and east of the 1,920 acres 
already occupied by them,· were purchased for the Tuscarora Indians. 
Title to these lands was taken by the Secretary of War in trust for the 
Indians, but subsequently (January 2, 1809) the lands were conveyed 
directly to the Tuscarora Tribe. who now own the fee. (Book "A" p. 5, 
Niagara County clerk's office.)" (H. Doc. No. 1590, 63rd Cong., 3d sess., 
1915, pp. 12-13.) 

so New York Indian Code, supra, Art. 7. 
s1 Ibid., sec. 95. 
82 Ibid., sees. 96, 98. 
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E. ONONDAGA NATION 

The governing body of the Onondaga Nation appears to be a 
council of chiefs chosen and installed according to dictates of 
ancient tradition. This body is recognized by inference by the 
Indian code of the New York State law.83 It has jurisdiction 
to lease lands with the consent of the agent,84 and its consent is 
necessary before timber may be removed.85 It also settles 
disputes among Indians. 

F. CAYUGA NATION 

The Cayuga Nation 86 has no reservation of its own,87 but 
maintains a tribal organization of chieftains, four chiefs form
ing the governing body, with headquarters on the Cattaraugus 
Reservation. 88 

G. SHINNECOCK INDIANS 

The Shinnecock lndians,89 occupying the 450-acre Shinnecock 
Reservation on Long Island, have always been distinct and 

sa Ibid., .Art. 3, sec. 22, 23, and 24. 
"The Onondaga Reservation contains 6,100 acres and is located in 

Onondaga County about 5 miles south of the city of Syracuse. Prior 
to 1793 th~s reservation embraced something over 65,000 acres. March 
11 of that year, however, the Indians sold over three-fourths of their 
reservation to the State, and by subsequent treaties in 1795, 1817, and 
1822 the reservation was reduced to its present area. Under State laws 
these Indians are authorized to lease land owned or possessed by indi
viduals, and small areas within the reservation are so leased. The 
lands within this reservation are not covered by the claim of the Ogden 
Land Co." (H. Doc. No. 1590, 63d Cong., 3d sess., 1915, p. 12.) 

&& Ibid., sec. 24. 
ss Ibid., sec. 22. 
86By the Treaty of February 27, 1789, the Cayuga Nation sold certain 

lands to th~ State of"New York, reserving only 100 square miles around 
Cayuga Lake, a small parcel on Seneca River, and a square mile at 
Cayuga Ferry. '.fhese reservations were later sold to the state, on 
July 27, 1795. The larger portion of the Cayugas bas removed to the 
west of the Mississippi, but · approximately 200 remain in New York. 
They live for the most part with the Senecas, but a few are with the 
'.fonawandas. 

87 For reference to the reservation of the Cayuga and Seneca who 
removed to Indian Territory, see Chapter 23. 

88 The Cayugas <nre not treated by the New York Indian Code. 
89 There are about 100 persons belonging to this tribe. 

separate from the Iroquois League, although at one time it is 
said they paid tribute to the Mohawks. 

The New York Indian code 00 provides for the election of three 
trustees by the adult males who have lived on the Shinnecock 
Reservation for 6 months prior to the election date.91 These 
trustees have authority over tribal land and timber matters.9

' 

Authority, however, is vested in the justices of the peace in 
the town of Southampton to pass on leases of tribal lands 
proposed by the trustees.03 

H. POOSEPATUCK INDIANS 

About a dozen families were reported in 1936 to occupy the 
50-acre Poosepatuck Reservation on Long Island.94 There appear 
to be no extant statutes specifically relating to this reservation, 
which had its origin in a grant by Governor William Smith in 
1700.95 Land matters are managed by a board of trustees, elected 
annually in April,96 under authority of the "General Provisions" 
of the New York State Indian law.87 

"The Shinnecocli: Reservation, containing some 450 acres, is located 
on a neck of land running into Shinnecock Bay, Long Island. Southamp
ton was an early colonial town, established in the seventeenth century, 
and the town trustees negotiated with "Shinnecock," chief of the tribe, 
for a sale of the lands. Tribal tradition has it that the chief sold out 
to the whites and skipped with the money. While this does not comport 
with accepted ideas of the honesty and integrity of aboriginal chiefs, yet 
it is a matter of record that the town trustees of Southampton in the 
early days gave a lease for a thousand years to the Shinnecock Indians 
covering some 3,600 acres, known as the Shinnecock Hills and Sh~nnecock 
Neck. Matters stood thus until about the middle of the nineteenth 
century, when the town had developed to such an extent that a more 
satisfactory arrangement was desired. Accordingly, in l 859 the state 
authorized the town trustees to negotiate with the Indians for a cession 
of their leasehold estate. .An agreement was reached, under wb~ch the 
Indians surrendered the hills, in exchange for which they received in 
fee Shinnecock Neck." (H. Doc. No. 1590, 63d Cong., 3d seas., 1915, 
p. 13.) 

90 New York Indian Code, supra, .Art. 9. 
91 Ibid., sec. 120. 
92 Ibid., sees. 121, 122. 
OSJbid., sec. 121. 
&4 Report on the Shinnecock and Poosepatuck Indian Reservations in 

Relation to the Reorganization Act, by Allan G. Harper, January, 1936 
(Indian Office files). 

06 Ibid, 
96 Ibid. 
" 7 New York Indian Code, supra, .Art. 2. 
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The laws governing the Indians of Oklahoma are so volumi- clarify the scope of the laws, decisions, and rulings discussed 
nous that analysis of them would require a treatise in itself. in other chapters of this work, it is therefore deemed appropri
In fact, two treatises have already been written on the subject,1 ate to survey the most important fields in which Oklahoma 

Indians have received distinctive treatment and which present 
distinctive legal problems. 

These fields include enrollment, property laws affecting the 
Five Civilized Tribes, taxation, and, among the Osages, ques
tions of head-rights, competency, wills, and leasing. In each 
field our effort will be to note how far principles generally appli
cable to Indians are applicable or inapplicable in Oklahoma, 
rather than to explore the distinctive problems of the various 
Oklahoma tribes, many of which are still unsettled ~Y the courts. 

and at least two more are in the course of preparation. No 
attempt, therefore, will be made in this volume to deal in emtenso 
with this mass of legislation or with the thousands of state 
and federal cases in which that legislation is applied and con
strued. It must be recognized, however, that in many respects 
the statutes and legal principles discussed in other chapters of 
this work as generally applicable to Indians of the United 
States, also apply to Oklahoma Indians, while in other respects 
Oklahoma Indians, or certain groups thereof, are excluded from 
the scope of such statutes and legal principles. In order to Before proceeding to this survey, however, it is useful to pass 

1 Mills, Oklahoma Indian Land Laws (2d ed. 1924 ) ; Bledsoe, Indian over, in brief review, the historical background out of which 
Land Laws (2d ed. 1913). the pecularities of Oklahoma Indian law emerge. 

SECTION 1. OKLAHOMA TRIBES 

Reference is sometimes made to the Five Civilized Tribes (the 
Cherokees, Choctaws, Chickasaws, Creeks and Seminoles), and 
the Osages, as if they were the only tribes resident in the State 
of Oklahoma.2 In fact, the Indian tribes residing in the state 
include also the Cheyenne, Arapaho, Apache, Comanche, Kiowa, 
Caddo, Delaware, Wichita, Kaw, Otoe, Tonkawa, Pawnee, Ponca, 
Shawnee, Ottawa, Quapaw, Seneca, Wyandotte, Iowa, Sac and 
Fox, Kickapoo and Pottawatomi.3 

2 Former Commissioner of Indian Affairs Leupp cites a blunder by 
a Congressman who drafted an amendment which excepted from its oper
ation "the Indians of the Indian Territory" out of which the State 
of Oklaboma was later carved, and of its passage by the House of Repre
sentatives in the belief that the Five Ct\ilized Tribes were the only 
Indians in the Territory. Leupp, The Indian and His Problem (1910), 
p. 206. 

a See Act of June 18, 1934, sec. 13, 48 Stat. 984, 986, which excludea 
from its provisions these tribes in the State of Oklahoma. The tribes 
in Oklahoma number not less than 100,000 members. (Hearings before 
the Comm. on Ind. Aff. on H. R. 6234, 74th Cong., 1'St sess., 1935, p. 9.) 
There are 72,000 members of the Five Civilized Tribes, o.f whom about 
28,000 are half to full-blood (ibid. p. 90). The Osa.ges number over 
3,300, of which about 650 are full-bloods (ibid. p. 113). The remain;nu 

267785-41--29 

l\Iany general statutes are expressly made inapplicalJ1e to 
the FiYe Civilized Tribes 4 or the Osages 5 or to these nations 
and the Osages 6 or to all tribes in Oklaboma.7 Congress has 
passed many special law& for Oklahoma tribes, especially for 
the Five Civilized Tribes and the Osages.8 

Indians of Oklahoma number about 19,000, of which about 70 percent 
nre of half or more Indian blood. (Hearings before the Couuu. on 
Ind. Aff. on S. 2047, 74th Cong. 1st sess., 1935, p. 23.) 

4 Act of July 31, 1882, 22 Stat. 179, R. S. 2133, 25 U. S.C. 264; Act of 
January 6, 1883, 22 Stat. 400; Act of August 9, 1888, 25 Stat. 392, 25 
u. s. c. 181. 

5 Act of June 24, 1938, sec. 1, 52 Stat 1037, 25 U. S. C. 16:2a. 
6 Act of June 25, 1910, sec. 33, 36 S\at. 855, 863, 25 U. S. C. 353 ; 

similarly, amendment by the Act of February 14, 1913, 37 Stat. 678, 
679. Also see Act of June 30, 1919, sec. 1, 41 Stat. 3, 9, 25 U. S. C. 163, 
which is also inapplicable to the Chippewas of Minnesota and the Menom
inees of Wisconsin. 

7 Act of June 18. 1934, sec. 13, 48 Stat. 984, 988, 25 U. S. C. 473. 
8 See other sections of this chapter. On Five Civilized Tribes also 

see Act of March 1·, 1907, 34 Stat. 1015, 1027, 25 U. S. C. 199; Act of 
May 24, 1922, 42 Stat. 552, 575, 25 U. S. C. 124. For an example o! 
a special law applying to lesser known Oklahoma tribes see Act of June 
30, 1919, sc. 17,41 Stat. 3, 20, 25 U.S. C. 125 (Quapaw Agency). 
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SECTION 2. REMOVAL 

Few of these tribes were indigenous to this part of the which the Five Civilized Tribes migrated to Oklahoma in the 
country. It was to Oklahoma, originaily "Indian Territory," 1830's: 
that Indians residing on lands desired for other purposes mi
grated or were moved by the United States Government.9 

Attorney General Daugherty 10 described the conditions under 

0 See Chapter 3, sec. 4. Tribes were moved to Oklahoma from the 
Atlantic seaboard, many portions of the Middle West, and even as far 
north as western New York. (Hearings before the Comm. on Ind. Afl'., 
on H. R. 6234, 74th Cong., 1st sess., 1935, p. 9.) The Attorney General 
said: 

The Cherokees were among the most powerful of the aboriginal 
nations, and occupied the principal part of the country now com
prising the States of North and South Carolina, Georgia, Alabama, 
and Tennessee. It was as the result of several treaties that they 
relinquished that great domain and were finally seated in com
paratively limited territory now occupied by them, and which was 
accepted by them as an exchange for the territory they had 
abandoned and ceded to the United States. 

The territory thus accepted, the United States, by repeated 
treaties, pledges its faith shall be a "permanent borne" (treaty 
28 May, 1828, preamble, 7 Stat., 311) to the Cherokees. and "be 
and remain theirs forever" (ibid), and guaranties them "the 
quiet and peacea ble possession of their country," and that it shall 
be conveyed to them by patent subject to the single condition that 
the lands ceded shall "revert to the United States" in case the 
Indian grantees shall become extinct or shall abandon them. 
(Treaty J 2th April. 1834, 7 Stat. 414; act 28 May, 1830, sec. 3, 
4 Stat., 411.) (Cited in 19 Op. A. G. 42, 43-44 (1887) .) 

10 34 Op. A. G. 275 (1924). On the history of the Cherokee removal 
see 5 Op. A. G. 320 (1851); Holden v. Joy, 17 Wall. 211 (1872). Kinney, 
A Continent Lost-A Civilization Won (1937), pp. 27-80, discusses the 
agitation for the removal of Indians. Schmeckebier, The Office of Indian 

When the southern portion of the United States, ~ast 
of the Mississippi, was settled, the above-mentioned tribes 
[Cherokees, Choctaws, Chickasaws, Creeks, and Semi
noles] were occupying and claiming ownership of all that 
territory. 

By treaty and the use of a degree of force in instances, 
the tribes agreed to take up their abode farther west, out 
of the way of the white man, on the land that was after
ward designated as Indian Territory. It was a part of 

· the consideration for the removal that they should possess 
the said land unmolested forever as an independent people 
with their own forms of government and should not in all 
future time be embarrassed by having extended around 
them the lines of, or by having placed over them the juris
diction of a Territory or State, or by being encroached 
upon by the extension in any way of the limits of an 
existing Territory or State. 

The westward migration of these and other tribes has been 
considered elsewhere.u 

Affairs, Its History, Activities and Organization (1927), pp. 99-142, 
discusses the history of the Five Civilized Tribes, Indian Territory and 
Oklahoma. On removal of Indians to Oklahoma, see also ibid., pp. 28-38. 
And see Foreman, Indian Removal, The Emigration of the Five Civilized 
Tribes of Indians (1932) ; Lumpkin, Removal of the Cherokee Indians 
from Georgia (1907). 

u Chapter 3, sec. 4E, and Chapter 15, sec. 6. 

SECTION 3. SELF-GOVERNMENT u 

Various guarantees of tribal self-government and of terri
torial integrity were made to induce the Indians to sign "re
moval" treaties. The Supreme Court in the case of Atlantic 
.and Pacific Railroad Company v. Mingusl,3 described some of 
the guarantees: 

* * * a reference to some of the treaties, under which 
it [the Indian Territory] is held by the Indians, indicates 
that it stands in an entirely different relation to the 
United States from other Territories, and that for most 
purposes it is to be considered as an independent country. 
Thus in the treaty of December 29', 1835, 7 Stat. 478, with 
the Cherokees, whereby the United States granted and 
conveyed by patent to the Cherokees a portion of this 
territory, the United States, in article 5, convenanted 
and agreed that the land ceded to the Cherokees should 
"in no future time, without their consent, be included 
within the territorial limits or jurisdiction of any State 
or Territory"; and by further treaty of August 16, 1846, 
9 Stat. 871, provided (Art. 1) "that the lands now occupied 
by the Cherokee Nation shall be secured to the whole 
Cherokee people for their common use and benefit, and a 
patent shall be issued for the-same." So, too, by treaty 
with the Choctaws of September 27, 1830, 7 Stat. 333, 
granting a portion of the Indian Teqitory to them, the 
United States (Art. 4) secured to the "Choctaw Nation 
of Red People the jurisdiction and government of all 
the persons and property that may be within their limits 
west, so that no Territory or State shall ever have the 
right to pass laws for the goyernment of the Choctaw 
Nation of Red People and their descendants, and that 
no part of the land granted shall ever be embraced in 
any Territory or State; but the United States shall 
forever secure said Choctaw Nation from, and against, 
all laws except such as from time to time may be enacted 
in their own national councils, not inconsistent," etc. 
And in a treaty of March 24, 1832, 7 Stat. 366, with the 
Creeks (Art.14), the Creek country west of the Mississippi 

12 See Chapter 7, and Chapter 9, sec. 5A and B. 
13165 u. s. 413 (1897). 

was solemnly guaranteed to these Indians, "nor shall 
any State or Territory ever have a right to pass laws for 
the government of such Indians, but they shall be allowed 
to govern themselves, so far as may be compatible with 
the general jurisdiction which Congress may think proper 
to exercise over them." 

Under the guaranties of these and other similar treaties 
the Indians have proceeded to establish and carry on inde
pendent governments of their own, enacting and executing 
their own laws, punishing their own criminals, appointing 
their own officers, raising and expending their own rev
enues. Their position, as early as 1855, is indicated by 
the following extract from the opinion of this court in 
Mackey v. Cox, 18 How. 100, 103: 

"A question has been suggested whether the Chero
kee people should be considered or treated as a foreign 
state or territory. The fact that they are under the 
Constitution of the Union, and subject to acts of Con
gress regulating trade, is a sufficient answer to the 
suggestion. They are not only within our jurisdiction, 
but the faith of the nation is pledged for their protec
tion. In some respects they bear the same relation to 
the Federal Government as a Territory did in its sec
ond grade of Government under the ordinance of 1787. 
Such Territory passed its own laws, subject to the 
approval of Congress, and its inhabitants were subject 
to the Constitution and acts of Congress. The princi
pal difference consists in the fact that the Cherokee~ 
enact their own laws, under the restriction stated, 
appoint their own officers, and pay their own expenses. 
This, however, is no reason why the laws and pro
ceedings of the Cherokee territory, so far as relates 
to rights claimed under them, should not be placed 
upon the same footing as other Territories in the 
Union. It is not a foreign, but a domestic territory
a Territory which orignated under our Constitution 
and laws." 

Similar language is used with reference to these Indians 
in Holden v. Joy, 17 Wall. 211, 242. * * * (Pp. 435-
437) 
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Practically all of the Oklahoma tribes were well organized 
when they moved to the Indian Territory, and in the new land. 

* * * They maintained complete governments; par
ticularly in the East, five tribe areas ; they had their 
own schools, their own legislative assemblies, their own 
courts. And they did the job well. Under all the condi
tions they made a record which would have been credit
able to any municipality or State in this country.a 

Certain of the Five Civilized Tribes adopted the political 
forms of the white world/5 and administrative rulings and opin
ions have frequently upheld their power of self-government.16 

a Hearings before the Comm. on Ind. Aff., on S. 2047, 74th Cong., 1st 
sess., 1935, p. 10. With the exception of the Seminoles, all the Five 
Civilized Tribes had written and printed constitutions and laws. 
Schmeckebier, The Office of Indian Affairs, Its History, Activities and 
Organization (1927),. p. 127. But see Leupp, The Indian and His 
Prohlem (1910), p. 332. 

10 J. Collier, 4 Indians at Work No. 21 (June 15, 1937), p. 1. 
16 A few opinions exemplify this view. 
The Attorney General in advising the Secretary of the Treasury that 

a national bank cannot lawfully be established at Muscogee, a town 
in the territory of the Creek Nations, said: 

The right of the Creek Nation tq govern itself, so carefully 
guarded and protected by these treaties, is a right founded on 
a consideration of great value, moving directly from the Cree·k 
Nation to the United States, and the faith of the latter is pledged 
for the protection of the Creeks in all the rights secured to 
them by the treaties mentioned. (19 Op. A. G. 342, 344 
(1889).) 

The Supreme Court in Turner v. United States, 248 U. S. 354 (1919), 
said: 

The Creek or Muskogee Nation or Tribe of Indians had, in 
1890, a population of 15,000. Subject to the control of Congress, 
they then exercised within a defined territory the powers of a 
sovereign people; having a tribal organization, their own system 
of laws, and a government 'Yith the usual branches, executive, 
legislative, and judicial. The territory was divided into six 
districts ; and each district was provided with a judge. 
(Pp. 354-355.) 

The Supreme Court in the case of Marlin v. Lewallen, 276 U. S. 58, 
60-6f (1928), said: 

For many years the Creeks maintained a government of their 
own, with executive legislative and judicial branches. They 
were located in the Indian Territory and occupied a large dis-

trict which belonged to the tribe as a community, not to the 
members severally or as tenants in common. The situation was 
the same with the Cherokees, Choctaws, Chickashaws and Semi
noles, who with the Creeks were known as the five civilized 
tribes. All were under the guardianship of the United States 
and within territory over which it had plenary jurisdiction, 
thus enabling it to exercise full control over them and their 
districts whenever it perceived a need therefor. [Stephens v. 
Cherokee Nation, 174 U. S. 445, 483, et seq.; Cherokee Nation v. 
Hitchcock, 187 U. S. 294, 305, et seq.] In the beginning and 
for a long period, during which the districts were widely sepa
rated from white communities, the United States refrained in 
the main from exerting its power of control and left much to 
the tribal governments. Accordingly the tribes framed and put 
in force various laws which they regarded as adapted to their 
situations, including laws purporting to regulate descent and 
distribution [Bledsoe's Indian Land Laws, 2d ed., pp. 640-643] 
and to exclude persons who were not members from sharing in 
tribal lands or funds. [Perryman's Creek Laws 1890, c. 7; 
McKellop's Creek Laws 1893, c. 22; Cherokee Intermarriage 
Cases, 203 U. S. 76.] 

The Supreme Court in the case of Morris v. Hitchcock, 194 U. S. 
384, 388-389 (1904), per Mr. Justice White, said: 

While it is unquestioned that by the Constitution of the Unit~d 
States Congress is vested with paramount power to regulate 
commerce with the Indian tribes, yet it is also undoubted that 
in treaties entered into with the Chickasaw Nation, the right 
of that tribe to control the presence within the territory as
signed to it of persons who might otherwise be regarded as 
intruders has been sanctioned, and the duty of the United States 
to protect the Indians "from aggression by other Indians and 
white persons, not subject to their jurisdiction and laws," bas 
also been recognized. Arts. 7 and 14, Treaty June 22, 1855, 11 
Stat. 611; Art. 8, Treaty April 28, 1866, 14 Stat. 769. And 
it is not disputed that under the authority of these treaties the 
Chickasaw Nation has exercised the power to attach conditions 
to the presence within its borders of persons who might other
wise not be entitled to remain within the tribal territory. 

Also see brief submitted by Commissioner of Indian Affairs relating 
to power of. Congress over Indians--Hearings before the Comm. on 
Ind. Aff., United States Senate, 73d Congress, 2d sess., on S. 2755 and 
S. 3645, pt. 2 (1934), pp. 268, 269-270; 18 Op. A. G. 34 (1884) ; 
'l'reaty of June 14, 1866, Art. X, 14 Stat. 785, 788; Reports of the 
Comm. of Ind . .Aff. (1888), pp. 113, 114; (1889), p. 202; (1890), pp. 89, 
90; (1891), vol. I, pp. 240-241. 

Excerpts from the constitution of the Cherokees, are contained in 
Cherokee Nation v. Journeycake, 155 U. S. 196 (1894). For a decision 
holding that certain lands were "occupied" by the Cherokee Nation 
for the purpose of criminal and taxing jurisdiction see United States 
v. Rogers, 23 Fed. 658 (D. C. W. D. Ark., 1885). In executing treaties, 
the view of the United States, and not of the Cherokee council governs 
federal action. 16 Op. A. G. 404 (1879). 

SECTION 4. GOVERNMENT OF INDIAN TERRITORY 

As a result of the adherence of the Five Civilized Tribes to the 
Confederacy during the Civil War, the President of the United 
States was empowered to abrogate existing treaties with these 
Indians.17 Accordingly during 1866 new treaties were negotiated 
with each of the tribes.18 For the purpose of forming a federated 
Indian government of the tribes, certain identical provisions 
were inserted in each treaty.19 Though the plan failed to ma
terialize,20 the territory intended to be thus organized became 
known as the Indian Territory.21 

Soon it was apparent that the seclusion and isolation which 
the Indians sought was to be disturbed. Land-hungry whites 

17 .Act of July 5, 1862, 12 Stat. 512, 528. 
18 For further details, see Chapter 3, sec. 4 ; Chapter 8, sec. 11 ; pro

visions in some of the treaties for the remov-al by the United States 
Government of freedmen from the Indian Territory were not fulfilled 
(The Chickasaw Freedmen, 193 U. S. 115, 126 (1904)) ; and provisions 
for the granting of tribal membership and other rights to freedmen were 
often not complied with by the tribe or completed after a long delay. 
See Wardwell, A Political History of the Cherokee Nation (1938), p. 
331. The history of the litigation and legislation regarding the freed
men of the Cherokee Nation is discussed in Choctaw and Chickasaw 
Nations v. United States, 81 C. Cis. 63 (1935), which cites many leading 
cases. Also see Keetoowah Society v. Lane, 41 App. D. C. 319 (1914). 

10 See Mills, op. cit., pp. 2-3. 
20 Ibid., p. 3. 
21 Ibid. The reduced Indian Territory after the separation of Okla

homa Territory was described by metes and bounds in the Act of May 
2, 1890, sec. 29, 26 Stat. 81, 93. Also see Chapter 1, sec. 3. 

overflowed into the Indian Territory and reached about a quarter 
of a million at the beginning of the last decade of the nine
teenth century.22 Despite treaty obligations, many whites 
strongly desired to substitute their own methods of government 
for those of the tribes. In part this was due to the fact that 
Indian laws and courts had no jurisdiction over the white set
U~rs 23 and the Indian Territory became the refuge for criminals 
from neighboring states. By the Act of May 2, 1890,M a portion 
of the Indian Territory was created into the Territory of Okla
homa. This act provided that until after the adjournment of the 
first territorial a8sembly the provisions of the compiled laws 
of Nebraska with respect to probate courts and decedents, so 
far as locally applicable and consistent with the laws of the 
United States and that act, should be in force in the Territory 
of Oklahoma. The act also provided that as to the portion of 
the former Indian Territory comprising the land_s of the Five 
Civilized Tribes, and lands occupied by other tribes and certain 
other lands described in the act, the laws of Arkansas, as pub
lished in Mansfield's Digest for 1884, including descent and dis
tribution, should be operative therein until Congress should 
otherwise provide, insofar as those laws were not loc&.lly in-

22 34 Op. A. G. 275 (1924). 
23 See Leak Glove Manuf'g. Co. v. Needles, 69 Fed. 68 (C. C. A. 8, 1895). 
24 26 Stat. 81. For a discussion of the provisions of this law relating 

to courts, see Chapter 18, sec. 4 and Chapter 19, sees. 2B and 6. 
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applicable nor in conflict with a:ny law of Congress or the pro
visions of the act. 

Under the provisions of this act, the legislature of the Terri
tory of Oklahoma during it~ first session, which expired on 
December 24, 1890, passed laws of descent or succession, which 
became effective on that date. Concerning the laws of that 
portion of the Indian Territory which continued to be so desig
nated, Assistant Attorney General for the Interior Department, 
later Associate Justice of the Supreme Court of the United States, 
Van Devanter, in an opinion dated October 15, 1898, after 
pointing outJ that the laws of descent anu distribution of 
Arkansas were in conflict with the provisions of the General 
Allotment Act referred to above, held that such laws, under the 
1890 Act were "inapplicable" to the estates of Indian allottees 
in the Indian Territory and therefore that the laws of Kansas, 
as provided in the General Allotment Act did not apply to the 
Quapaw tribe. The Arkansas law, under the Act of 1890 applied 
to the Indians of that tribe. After this preliminary legislation, 
in 1893 Congress inaugurated a policy of terminating the tribal 
existence and goYernment of the FiYe Civilized Tribes and allot
ing their lands in severalty.25 Agreements were negotiated 
by the Dawes Commission with each of the tribes in order 
to carry out these objectives.26 The Supreme Court bas de
scribed this condition and the resulting legislation in the case of 
Ma1·lin v. L ewallen: 21 

In time the tribes came, through adYancing settle
ments, to be surrounded by a large and increasing white 

2s Act of March 3, 1893, sec. 16, 27 Stat. 612, 645. 
26 See E11J parte Webb, 225 U. S. 663 (1912). 
27 276 U. S. 58 (1928). The court established in 1889 bad jurisdiction 

of all offenses committed in the Indian Territory against any of the 
laws of the United States, not punishable with death or imprisonment 
at hard labor. On the offenses covered, see In re Mills~ 135 U. S. 263 
(1890); In re Mayfield, Petitioner, 141 U. S. 107, 114 (1891). The 
court also possessed jurisdiction over all civil controversies where the 
amount involved was $100 or more, except where both parties were 
members of Indian tribes. 

As to what constitutes a marriage under the laws or tribal customs 
of any Indian nation within the m·eaning of the Act of May 2, 1890, 
c. 182, sec. 38, 26 Stat. 81, 98, see Carney V'. Chapman, 247 U. S. 102 
(1918). In Leak Glov e Manufacturing Co. v. Needles, 69 Fed. 68 
(C. C. A. 8, 1895), the Circuit Court of Appeals, in interpreting the 
Act of May 2, 1890, sec. 29, 26 Stat. 81, 93, said : 

• • • Section 3061 of Mansfield's Digest is the law of tbP 
Indian Territory, just as much as if it) bad been enacted by congress 
in hare verha. It is a mistake to suppose that chapter 60, 
containing the section in question, is to be treated ·in th 
Indian Territory as an Arkansas statute, as would be the case if 
a question should arise under it in the circuit court of tl1e 
United States fot· the district of Arkansas. * * • Th" act 
of congress adopting an entire code of laws for the Indian Terri
tory is not to r eceive the limited and restricted construction placed 
upon the process acts (section 914, Rev. St.) , which merf' ly 
required the circuit courts to conform the practice and pleadin!!s 
in those courts to the practice and pleadings in the state courts 
"as n ear as may be." • • * (Pp. 69-70.) 

Also see Adkins v. Arnold, 235 U. S. 417 (1914) ; Joines v. Patte1·son, 
274 U. S. 544 (1927); Sanger v. Flow, 48 Fed. 152 (C. C. A. 8, 1891) ; 
Blayloclo v. Incorporated Town of Muskogee, 117 Fed. 125 (C. C. A. 
8, 1902). 

For a detailed account of the history of the courts see Ansley v. Ains
worth, 180 U. S. 253 (1901). 

For other cases interpreting this law see Unite<~ States v. Pridgeon, 
153 U. S. 48 (1894} ; Alberty v. United States, 162 U. S. 499 (1896) ; 

population, many of the whites entering their districts 
and living there--some as tenant farmers, stock growers 
and merchants, and others as mere adventurers. The 
United States then perceived a need for making a larger 
use of its powers. [Heclcrnan v. United States, 224 U. S. 
413, 431-435; Sizemo1·e v. Bmdy, 235 U. S. 441, 446.:1 
What it did in that regard bas a bearing on the questions 
before stated. (P. 61) 

By an act of :March 1, 188'9, c. 333, 25 Stat. 783, a special 
court was established for the Indian Territory and given 
jurisdiction of many offenses against the United States 
and of certain civil cases where not wholly between per
sons of Indian blood. By an act of May 2, 1890, c. 182, 
§§ 29- 31, 26 Stat. 93, that jurisdiction was enlarged and 
several general statutes of the State of Arkansas, pub
lished in Mansfield's Digest, were put in force in the 
Territory so far as· not locally inapplicable or in conflict 
with laws of Congress; but tbe~e provisions were re
stricted by others to the effect that the courts of each tribe 
should retain exclusive jurisdiction of all cases wholly 
between members of the tribe, and that the ad0pted 
Arkansas statutes should not apply to such cases. By an 
act of March 3, 1893, c. 209, § 16, 27 Stat. 645, a commission 
to the five civilized tribes was created and specially 
authorized to conduct negotiations with each of the tribes 
looking to the allotment of a part of its lands among its 
members, to some appropriate diPposal of the remaining 
lands and to further adjustments preparatory to the dis
solution of the tribe. By an act of June 7, 1897, c. 3, 30 
Stat. 83-84, the special court was given exclusive jurisdic
tion of all future cases, civil and criminal, and the laws 
of the United States and the State of Arkansas in force in 
the Territory were made applicable to "all persons therein, 
irre~pective of race," but with the qualification that any 
agreement negotiated by the commission with any of the 
five civilized tribes, when ratified, should supersede as to 
such tribe any conflicting provision in the act. By an 
act of June 28, 1898, c. 517, §§ 26 and 28, 30 Stat. 495, the 
enforcement of tribal laws in the special court was for
bidden and the tribal courts were abolished. 

Thus the congressional enactments gradually came to 
the point where they displaced the tribal laws and put 
in force in the Territory a body of laws adopted from the 
statutes of Arkansas and intended to reach Indians as 
well as white persons, except as they might be inapplicable 
in particular situations or might be superseded as to any 
of the five civilized tribes by future agreements. (Pp. 
61-62.) 

By the Act of April 28, 1904,28 it was provided that: 

All the laws of Arkansas heretofore put in force in the 
Indian Territory are hereby continued and extended in 
their operation, so as to embrace all persons and estates in 
said Territory, whether Indian, freedmen, or otherwise, 
and full and complete jurisdiction is hereby conferred upon 
the district courts in said Territory in the settlements 
of all estates of decedents, the guardiansbips of minors 
and incompetents, whether Indians, freedmen, or other
wise. * * * 

Raymond; v. Raymond, 83 Fed. 721 (C. C. A. 8, 1897); MoCullough v. 
Smith, 243 Fed. 823 (C. C. A. 8, 1917). The statute did not empower 
the court to entertain an action against the Choctaw Nation. Thebo v. 
Choctaw Tribe of Indlians, 66 Fed. 372 (C. C. A. 8, 1895) ; nor r epeal the 
Act of February 18, 1888 (25 Stat. 35), Gowen v. Harley, 56 l!' ed. 973 
(C. C. A. 8, 1899). For an analysis of what cases might be considered 
in exclusive jurisdiction of the tribal court, see Crabtree v. Madden, 
54 Fed. 426 (C. C. A. 8, 1893). 

28 33 Stat. 573, sec. 2. 

SECTION 5. STATEHOOD 

The virtual dissolution of the tribal governments in the Indian enabling act has been well summarized by the Supreme Court in 
Territory cleared the way for the creation of another state. Jefferson v. Fink: 

30 

Accordingly on June 16, 1906/9 an act was passed making possi- By the enabling act of June 16, 1906, c. 3335, 34 ~tat. 
ble the adll}ission into the Union of both Indian Territory and 267, provision was made for admitting into the Union 
Oklahoma Territory as the State of Oklahoma. This so-called so 247 u. s. 288, 292 (1918). 

At the time of the enabling act there was a large population of Indians 
20 Act of June 16, 1906, 34 Stat. 267. in the Indian Territory, but a much larger population of whites. 
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both the Territory of Oklahoma and the Indian Territory 
as the State of Oklahoma. Each Territory had a distinct 
body of local laws. Those in the Indian Territory, as we 
have seen, had been put in force there by Congress. Those 
in the Territory of Oklahoma had been enacted by the 
territorial legislature. Deeming it better that the new 
State should come into the Union with a body of laws 
applying with practical uniformity throughout the State, 
Congress provided in the enabling act ( § 13) that "the 
laws in farce in the Territory ot Oklahoma, as far as appli
cable, shall emtend over and apply to said State until 
changed by the legislature thereof," and also ( § 21) that 
"all laws in force in the Territory of Oklahoma at the 
time of the admission of said State into the Union shall 
be in force throughottt said State, except as modified or 
changed by this act or by the constitution of the State." 
The people of the State, taking the same view, provided in 
their constitution (Art. 25, § 2) that "all laws in force 
in the Territory ot Oklahoma at the time of the admission 
of the State into the Union, which are not repugnant to 
this Constitution, and which are not locally inapplicable, 
shall be e(JJtended to and remain in to11oe in the State of 
Oklahoma until they expire by their own limitation or 
are altered or repealed by law." (Pp. 292-293.) 

It should be noted that the act expressly provides that federal 
authority over the Indians should in no way be impaired; nor 
should the property rights of the Indians be limited.31 

On November 16, 1907, the Territory of Oklahoma and the 
Indian Territory were admitted into the Union as the State of 
Oldahoma under the enabling act passed by Congress on June 
16, 1906,8~ as amended by the Act of March 4, 1907.3! The en
abling act and the constitution of the new state united in 
declaring that, with certain exceptions, not material here, "the 

Joplin Mercantile Oo. v. United States, 236 U. S. 531, 544-545 (1915). 
Under section 14 of the Curtis Act of June 28, 1898, 30 Stat. 495, 499, 
towns bad been organized and were growing rapidly, and much of the land 
bad been allotted. 

The requiremrnt by Congress and the acceptance by the State 
that "every member of any Indian nation or tribe located witJ:lin 
the State should be permitted to participate in the organization 
and conduct of the government of the state" conferred upon all 
such Indians citizenship in the state and in the United States. 

Allotments to the members of the vat·ious Indian tribes in 
Oklahoma bad been substantially completrd at the time of the 
admission of Oklahoma to sfatf'hood. • • * (Bledsoe, Indian 
Land Laws, (2d ed., 1913), p. 37.) 

at Under sees. 16 and 20 of the Oklahoma Enabling Act the state 
took the place of the United States in regard to a prosecution for adul
tery, com·menced in Indian Territory in) one of the temporary courts of 
the United States, and all essential parts of the prosecution passed to 
the state. Southern Surety Oo. v. Okla., 241 U. S. 582 (1916). 

3~ 34 Stat. 267. 

la:ws in force in the Territory of Oklahoma" at the time of the 
state's admission should be in force throughout the state and 
that the "courts of original jurisdiction of such State" should 
be the successors of "all courts of original jurisdiction of said 
Territories." The laws of the Territory of Oklahoma which 
were thus put in force "throughout" the new state included 
comprehensive provisions for the administration of estates of 
decedents, the appointment of guardians of minors and incom
petents, and the management and sale of their property. In the 
territory of Oklahoma this jurisdiction was vested in probate 
courts and by the constitution of the new state that jurisdiction 
was committed to the county courts.34 

The general condition existing in the State of Oklahoma at 
the time of its admission to the Union bas been described as 
follows: 35 

Oklahoma, with 1,500,000 population, became a State 
on November 16, 1907, upon a pledge contained in her 
constitution that she would never question the jurisdic
tion of the Federal Government over the Indians and their 
lands or its power to legislate by law or regulation 
concerning their rights or property. · Immediately she had 
a delegation in Congress and at once began a determined 
campaign for further repeal of the laws enacted for the 
protection of the Indians. The Jllain argument employed 
was that the Indians were competent to care for their 
property and needed no legislative protection against im
providence; that the State could be trusted to afford them 
all the protection they required and that Federal guard
ianship and supervision should cease, as an interference 
with the personal privileges and rights of citizens of 
Oklahoma. * * * 

This fight * * * resulted in the enactment of a law 
on May 27, 1908, effective July 27, 1908, repealing the 
restrictions on the sale of a large class of land, including 
all homesteads of freedmen and of mixed bloods of less 
than half blood, freeing from restrictions all told over 
9,720,000 acres. It provided also that all homesteads, as 
well as all lands from which restrictions against sale 
were removed, should become taxable the same as lands 
of white people, whether sold by the allottee or not. This 
late act violated the terms of the agreement made with 
the Inclians under which the homesteads of the Creeks 
and the allotments, or parts thereof, of the Choctaw and 
other tribes were exempted from taxation for a given 
period. (The American Indian. by Warren K. Moorehead, 
the Andover Press, Andover, Mass., p. 142.) 

a3 34 Stat. 1286. 
34 See Stewart v. Keyes, 295 U. S. 403 (1935), pet. for rehearing den., 

296 u. s. 661 (1935). 
35 Quoted from Hearing-s before the Comm. on Ind. Atl'., House of Repre

sentatives, 74th Cong., 1st sess., on H. R. 6234 (1935), pp. 71-72. 

SECTION 6. TERMINATIO~ OF TRIBAL GOVERNMENT-FIVE CIVILIZED TRIBES 

The Commission to the Five Civilized Tribes, first known as 
the Dawes Commission, prepared the groundwork for the ter
mination of the tribes by procuring agreements with the several 
nations relative to the allotment of their lands.38 Commissioner 
Collier has said : 81 

* * * the time came when the pressure of white popu
lation made inevitable a break-up of the Indian territory, 
a break-up of the Indian ownership of that vast domain. 
That break-up was sought through allotting the land in 
severalty. In addition the tribal governments were prac
tically abolished by statute. And the tribal treasures 
were amalgamated with the United States Treasury, but 
the fundamental technique was allotting the lands in 

38 See sec. 8. The work of this commission is described in 34 Op. A. G. 

severalty and that was done and at various times restric
tions were lifted and methods were applied in various 
parts of the State different from those applied to the tribes 
in the West. And there grew up roughly two bodies of 
Indian law, one affecting the five tribes and largely the 
Osages, the other affecting the tribes of the West, and 
who had mostly come from the plains area. 

The termination of the tribal governments is described by 
Ex-Commissioner of Indian Affairs Leupp: 88 

* * * by successive acts of Congress the Five Civilized 
Tribes were shorn of their governmental functions ; their 
courts were abolished and United States courts estab
lished; their chief executive officers were made subject 
to removal by the President, who was authorized to fill 

275 (1924), and in Woodward: v. DeGrajJenried, 238 U. S. 284 (1915). 38 Tbe Indian and His Problem (1910). It should be noted that the 
81 Hearings before the Sen. Corum. on Ind. Atl'., United States Senate, termination of tribal government was finally effectuated by agreements 

74th Cong., 1st sess., on S. 2047, 1935, pp. 10-111. Also see sees. 4-5. with the intereeted tribes. See sees, 8A-8D. 
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by appointment the vacancies thus created; provision was 
made for the supersession of their tribal schools by a 
public school system maintained by general taxation; their 
tribal taxes were abolished; the sale of their public build
ings and lands was ordered; their legislatures were for
bidden to remain in session more than thirty days in any 
one year; and every legislative act, ordinance and resolu
tion was declared invalid unless it received the approval 
of the President. The only present shadow or fi~tion of 
the survival of the tribes as tribes is their grudging recog
nition till all their property, or the proceeds thereof, can 
be distributed among the individual members. As one 
of the federal judges has summed it up, this is "a con
tinuance of the tribes in mere legal effect, just as in many 
States corporations are continued as legal entities after 
they have ceased to do business and are practically dis
solved, for the purpose of winding up their affairs." 
(Pp. 336-337.) 

The Act of June 28, 1898,39 commonly known as the Curtis Act, 
abolished tribal courts 40 and declared Indian law unenforceable 
in federal courts.41 The Supreme Court in the case ?f Morris 
v. Hitchcock 42 explained the purpose of the Curtis Act in regard 
to one of the Five Civilized Tribes: 

Viewing the Curtis Act in the light of the previous 
decisions of this court and the dealings between the Chick
asaws and the United States, we are of opinion that 
one of the objects occasioning the adoption of that act 
by Congress, having in view the peace and welfare of the 
Chickasaws, was to permit the continued exercise, by 
the legislative body of the tribe, of such a power as is 
here complained of, subject to a veto power in the Presi
dent over such legislation as a preventive of arbitrary and 
injudicious action. (P. 393.) 

By agreement,43 or statute, 44 provisions were made for the 
termination of the tribal governments by March 4, 1906, at the 
latest. It was thought that by that time the tribal land would 
be allotted. However, the necessity for the continuance of the 
tribes became apparent before the date set for their demise and 
the Joint Resolution of March 2, 1906,45 provided for the continu
ance of tribal existence and government of these tribes until the 
distribution of the tribal property "unless hereafter otherwisf' 
provided by law." The next month a comprehensive law was 
-passed covering all the tribes. 

The Act of April 26, 1906,46 provided for the final disposition 
of the affairs of the Five Civilized Tribes. It provided for the 
completion by the Secretary of the Interior of the enrollments of 
the tribal members, one set comprising the freedmen and the sec
ond the remaining members. It empowered the President of the 
United States to remove the principal chief of the Choctaw, 

119 30 Stat. 495. . The constitutionality of this act was upheld in 
Stephens v. Cherokee Nation, 174 U. S. 445 (1899) ; Ch&rokee Nation v. 
Hitchcock, 187 U. S. 294 (1902). 

40 Sec. 28. 
41 Sec. 26. 
42 194 u. s. 384 (1904). 
43 Choctaw-Chickasaw Agreement in the Act of June 28, 1898, 30 

Stat. 495, 512; Creek Agreement of March 1, 1901, par. 46, 31 Stat. 
861, 872; Cherokee Agreement in the Act of July 1, 1902, sec. 63, 
32 Stat. 716, 725. 

44 Act of March 3, 1903, sec. 8 (Seminole), 32 Stat. 982, 1008. 
45 34 Stat. 822. 
•e 34 Stat. 137. 

Cherokee, Creek, or Seminole tribe, or the governor of the Chicka
saw tribe for failure to perform his duties, and to "fill any va
cancy arising from removal, disability or death of the incumbent, 
by appointment of a citizen by blood of the tribe." The Secretary 
of the Interior was granted considerable power in regard to tribal 
affairs including control of tribal schools,'7 the collection of 
tribal revenues,48 and funds,49 sale of certain tribal lands, build
ings and other property of the tribes, 5° and the per capita distribu
tion of tribal funds. 51 Section 27 provided that the lands of 
the Five Civilized Tribes upon their dissolution "shall be held 
in trust by the United States for the use and benefit of the 
Indians" of each of the tribes "and their heirs" as shown by 
the final rolls. 

Section 28 provided for the continuance of tribal existence and 
the present tribal governments with limited powers. Their 
actions were made subject to the approval of the President of 
the United States.~2 

Mr. Justice Van Devanter in the case of Southern Surety Com
pany v. Oklahoma, 6:! described the formation of the State of 
Oklahoma and contrasted it with the previous government of 
the Territory by Congress : 

By reason of the conditions arising out of the presence 
of the Five Civilized Tribes no organized territorial gov
ernment was ever established in the Indian Territory. Up 
to the time it became a part of the State of Oklahoma it 
was governed under the immediate direction of Congress, 
which legislated for it in respect of many matters of local 
or domestic concern which in a State are regulated by the 
state legislature, and also applied to it many laws dealing 
with subjects which under the Constitution are within 
Federal rather than state control. In what was done 
Congress did not contemplate that this situation should be 
of long duration, but on the contrary that the Territory 
should be prepared for early inclusion in a State. Courts 
designated as "United States courts" were temporarily 
established and invested with a considerable measure of 
civil and criminal jurisdiction, and there was also provision 
for beginning public prosecutions before subordinate mag
istrates. There being no organized local government, such 
prosecutions, regardless of their nature, were commenced 
and conducted in the name of the United States, and in 
taking bail bonds it was named as the obligee. 

The Enabling Act, June 16, 1906, c. 3335, 34 Stat. 267; 
March 4, 1907, c. 2911, ibid. 1286, provided that the new 
State should embrace the Indian Territory as well as the 
Territory of Oklahoma. It contemplated that the State, 
by its constitution, would establish a system of courts of 
its own, and provided for dividing the State into two dis
tricts and creating therein United States courts like those 
in other States. The temporary courts were to go out of 
existence and this made it necessary to provide for the 
disposition of the business pending before them in various 
stages. ( Pp. 584-585. ) 

47 Sec. 10. 
48 Sec. 11. 
49 Sec. 18. 
oo Sees. 12 and 15. 
51 Sec. 17. 
52 For examples see statement of D. H. Johnston, Governor of the 

Chickasaw Nation, relating to tribal affairs, Pt. 14, Survey of Indians 
in the United States (1931), pp. 5352-5365, and of Ben Dwight, Chief of 
the Choctaws, ibid., pp. 5371-5389. 

63 241 u. s. 582 (1916). 

SECTION 7. ENROLLMENT-FIVE CIVILIZED TRIBES 

The general policy of the Federal Government for a number Dawes Commission, appointed by virtue of the Act of March 3, 
of years had been to bring about the allotment in severalty of 1893,55 had undertaken to negotiate with the Five Civilized Tribes 
tribal property with certain restrictions upon alienation, and to for just such a purpose. However, after three years of attempt
confer citizenship, state and national, upon allottees.54 The 

~5 Act of March 3, 1893, 27 Stat. 612, 645, supplemented by Act ot 
0
' See Chapter 3, sec. 4G; Chapter 4, sec. 11 ; Chapter 11, sec. 1. March 2, 1895, 28 Stat. 910, 939. 
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ing to reach agreements with the Indians which would provide 
for allotment in severalty, Congress desp11;ired of receiving volun
tary action and directed the Commission, in the following para
graphs of the Act of June 10, 1896,56 to prepare rolls of the tribes: 

That said commission is further authorized and directed 
to proceed at once to hear and determine the application 
of all persons who may apply to them for citizenship in 
any of said nations, and after such hearing they shall 
determine the right of such applicant to be so admitted 
and enrolled: Provided~ however, That such application 
shall be made to such Commissioners within three months 
after the· passage of this Act. The said commission shall 
decide all such applications within ninety days after the 
same shall be made. That in determining all such applica
tions said commission shall respect all laws of the several 
nations or tribes, not inconsistent with the laws of the 
United States, and all treaties with either of said nations 
or tribes, and shall give due force and effect to the rolls, 
usages, and customs of each of said nations or tribes: 
And provided further, That the rolls of citizenship of the 
several tribes as now existing are hereby confirmed, and 
any person who shall claim to be entitled to be added to 
said rolls as a citizen of either of said tribes and whose 
right thereto has either been denied or not acted upon, 
or any citizen who may within three months from and 
after the passage of this Act desire such citizenship, may 
apply to the legally constituted court or committee desig
nated by the several tribes for such citizenship, and such 
court or committee shall determine such application within 
thirty days from the date thereof. 

In the performance of such duties said commission 
shall have power and authority to administer oaths, to 
issue process for and compel the attendance of witnesses, 
and to send for persons and papers, and all depositions 
and affidavits and other evidence in any form whatsoever 
heretofore taken where the witnesses giving said testi
mony are dead or now residing beyond the limits of said 
Territory, and to use every fair and reasonable means 
within their reach for the purpose of determining the 
rights of persons claiming such citizenship, or to protect 
any of said nations from fraud or wrong, and the rolls 
so prepared by them shall be hereafter held and considered 
to be the true and correct rolls of persons entitled to the 
rights of citizenship in said several tribes: Provided, That 
if the tribe, or any person, be aggrieved with the decision 
of the tribal authorities or the commission provided for 
in this Act, it or he may appeal from such decision to the 
United States district court: Provided, however, That the 
appeal shall be taken withiri sixty days, and the judgment 
of the court shall be final. 

That the said commission, after the expiration of six 
months, shall cause a complete roll of citizenship of each 
of said nations to be made up from their records, and add 
thereto the names of citizens whose right may be con
ferred under this Act, and said rolls shall be, and are 
hereby, made rolls of citizenship of said nations or tribe, 
subject, however, to the determination of the United States 
courts, as provided herein. · 

The commission is hereby required to file the lists of 
members as they finally approve them with the Commis
sioner of Indian Affairs to remain there for use as the 
final judgment of the duly constituted authorities. And 
said commission shall also make a roll of freedmen en
titled to citizenship in said tribes and shall include their 
names in the lists of members to be filed with the Com
missioner of Indian Affairs. And said commission is fur
ther authorized and directed to make a full report to 
Congress of leases, tribal and individual, with the area. 
amount and value of the property leased and the amount 
received therefor, and by whom and from whom said prop
erty is leased, and is further directed to make a full and 
detailed report as to the excessive holdings of members 
of said tribes and others. 

It is hereby declared to be the duty of the United States 
to establish a government in the Indian Territory which 

------

will rectify the many inequalities and discriminations now 
existing in said Territory and afford needful protection to 
the lives and property of all citizens and residents thereof. 

The following further provisions regarding enrollment were 
made the next year in the Act of June 7, 1897: Gi 

That said commission shall continue to exercise all 
authority heretofore conferred on it by law to negotiate 
with the Five Tribes, and any agreement made by it with 
any one of said tribes, when ratified, shall operate to 
suspend any provisions of this Act if in conflict therewith 
as to said nation: Provided, That the words "rolls of citi
zenship," as used in the Act of June tenth, eighteen hun
dred and ninety-six, making appropriations for current 
and ~ontingent expenses of the Indian Department and 
fulfillmg treaty stipulations with various Indian tribes 
for the fiscal year ending June thirtieth eighteen hundred 
and ninety-seven, shall be construed to' mean the last au
thenticated rolls of each tribe which have been approved 
by the council of the nation, and the descendants of those 
appearing on such rolls, and such additional names and 
their descend.ants as have been subsequently added, either 
by the council of such nation, the duly authorized courts 
thereof, or the commission under the· Act of June tenth 
eighteen hundred and ninety-six. And all other name~ 
appearing upon such rolls shall be open to investigation 
by such commission for a period of six months after the 
passage of this Act. And any name appearing on such 
rolls and not confirmed by the Act of June tenth, eighteen 
huJ?dred and ninety-six, as herein construed, may be 
stncken therefrom by such commission where the party 
affected shall have ten days previous notice that said com
mission will investigate and determine the right of such 
part~ to remain upon such roll as a citizen of such nation: 
Provtded, also, That any one whose name shall be stricken 
from the roll by such commission shall have the right of 
appeal, as provided in the Act of June tenth eighteen 
hundred and ninety-six. ' 

The determination of Congress to proceed with allotment with
out the consent of the tribes found expression in the Act of June 
28, 1898/8 commonly called the Curtis Act.69 This act contained 
elaborate stipulations regarding enrollment, providing for two 
rolls for each of the Civilized Tribes, one tracing rights through 
former staves, called the Freedmen roll ; the other tracing such 
rights through Indian blood, called the Indian roll,60 for making 
the· rolls descriptive of the persons thereon 61 and for making 
them "alone constitute the several tribes which they repre
sent." 62 

67 Act of .Tune 7, 1897, 30 Stat. 62, 84. 
68 30 Stat. 495. 
60 The tribes bitterly opposed this act, which was strongly advocated 

by the Commission to the Five Civilized Tribes. Mills, op. cit. p. 8. 
60 Act of April 21, 1904, sec. 1, 33 Stat. 189, 204. On status of freed

men, see Schmeckebier, The Office of Indian Affairs (1927), p. 134; 
T iger v. Fewell, 22 F. 2d 786 (C. C. A. 8, 1927). Act of May 27, 
1!}08, sec. 3, 35 Stat. 312, provided that the rolls of Freedmen of 
the Five Civilized Tribes approved by the Secretary of the Interior 
shall be conclusive evidence of the quantum of Indian blood of any 
enrolled freedmen of said tribe and the enrollment records of the 
Commissioner, conclusive evidence of their age. After being entered 
on rolls made and approved by the Secretary of the Interior, in accord
ance with a statute, a freedman acquired rights, which could not be 
divested without notice of hearing essential to due process of law. 
Garfield v. Goldsby, 211 U. S. 249 (1908). Notice to an attorney of 
such freedm·an is insufficient if given a few hours before a hearing of 
a motion to strike out his name on the ground that his enrollment 
was procured by per,1ury. United States v. Fisher, 222 U. S. 204 
(1911). 

e1 Sec. 21. See United States v. Mid-Continent Petroleum Corp., 61 
F. 2d 37, 43-44 (C. C. A. 10, 1933). Also see Chapter 5, sec. 13. 

Ge 29 Stat. 321, 339-340. Also see Act of .July 1, 1898, 30 Stat. 571, 62 Sec. 21. See Kemohah v. Shaffer Oil & Refining Co., 38 F. 2d 665 
591; Act of March 3, 1901, 31 Stat. 1058, 1077. (D. C. N. D. Okla., 1930). 
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The effect of the enrollment statutes has been considered 
from time to time. In the case of United States v. Atlcins,63 the 
Supreme Court said : 

In United St(J)tes v. Wildcat, 244 U. S. 111, 118, 119, it 
was insisted that the Indian died prior to April 1, 1899, 
and that his enrollment as of that date was beyond the 
jurisdiction of the Dawes Commission and void within 
the doctrine of Scott v. McNeal, 154 U. S. 34. Much con
sideration was given to the statutes creating and defining 
the powers of the Commission and the effect of an en
rollment. This Court said: 

"There was thus constituted a quasi-judicial tri
bunal whose judgments within the limits of its juris
diction were only subject to attack for fraud or such 
mistake of law or fact as would justify the holding 
that its judgments were voidable. Congress by" this 
legislation evidenced an intention to put an end to 
controversy by providing a tribunal before which 
those interested could be heard and the rolls authori
tatively made up of those who were entitled to 
participate in the partition of the tribal lands. It 
was to the interest of all concerned that the bene
ficiaries of this division should be ascertained. To 
this end the Commission was establisheCL and en
dowed with authority to hear and determine the 
matter * * *. 

"When the Commission pro'Ceeded in good faith to 
determine the matter and to act upon information 
before it, not arbitrarily, but according to its best 
judgment, we think it was the intention of the act 
that the matter, upon the approval of the Secretary, 
should be finally concluded and the rights of the 
parties forever settled, subject to such attacks as 
could successfully be made upon judgments of this 
character for fraud or mistake. 

"We cannot agree that the case is within the prin
ciples decided in Scott v. MeN eal, 154 U. S. 34, and 
kindred cases, in which it has been held that in the 
absence of a subJect-matter of jurisdiction an adjudi
cation that there was such is not conclusive, and that 
a judgment based upon action without its proper sub
ject being in existence is void * * * We think 
the decision of such tribunal, when not impeached 
for fraud or mistake, conclusive of the question of 
membership in the tribe, when followed, as .was the 
case here, by the action of the Interior Department 
confirming the aliotment and ordering the patents 
conveying the lands, which were in fact issued.'' 

It must be accepted now as finally settled that the 
enrollment of a member of an Indian tribe by the Dawes 
Commission, when duly approved, amounts to a judgment 
in an adversary proceeding determining the existence of 
the individual and his right to membership subject, of 
course, to impeachment under the well established rules 
where such judgments are involved. (Pp. 224--226.) 

Shortly after the passage of the Curtis Act, Congress, by 
Act of July 1, 1898,64 adopted the agreement concluded with the 
Seminoles on December 16, 1897. Convinced now of the futility 
of resistance, other tribes followed suit, until by the end of 
1902 all of the Five Civilized Tribes had become parties to 
agreements with the United States providing for a1lotment to 
land in severalty.65 Most of these agreements 66 contained pro-

e.a 260 u. s. 220 (1922). 
6' 30 Stat. 567, supp. by Act of June 2, 1900, 31 Stat. 250. 
65 Act of June 28, 1898, 30 Stat. 495 (Choctaw-Chickasaw) ; Act of 

March 1, 1901, 31 Stat. 861, supp. by Act of June 30, 1902, 32 Stat. 
500 (Creek) ; Act of July 1, 1902, 32 Stat. 716 (Cherokee). 

aa Act of June 2, 1900, 31 Stat. 250 (Seminole) ; Act of March 1, 1901, 
31 Stat. 861 (Creek) ; Act of June 30, 1902, 32 Stat. 500 (Creek) ; 
Act of July 1, 1902, 32 Stat. 641 (Choctaw-Chickasaw) ; Act of July 1, 
1902, 32 Stat. 716 (Cherokee). 

Sec. 30 of the Act of July 1, 1902, 32 Stat. 641, was considered 
by the court in Garfield v. Goldsby, 211 U. S. 249 (1908). 

visions concerning enrollment. Sections 25 to 31 of the Cherokee 
Agreement 67 are perhaps typical: 

SEc. 25. The roll of citizens of the Cherokee Nation 
shall be made as of September first, nineteen hundred and 
two, and the names of all persons then living and entitled 
to enrollment on that date shall be placed on said roll by 
the Commission to the Five Civilized Tribes. 

SEC'. 26·. The names of all persons living on the first 
day of September, nineteen hundred and two, entitled to 
be enrolled as provided in section twenty-five hereof, shall 
be placed upon the roll made by said Commission, and no 
child born thereafter to a citizen, and no white person 
who has intermarried with a Cherokee citizen since the 
sixteenth day of December, eighteen hundred and ninety
five, shall be entitled to enrollment or to participate in 
the distribution of the tribal property of the Cherokee 
Nation. 

SEo. 27. Such rolls shall in all other respects be made 
in strict compliance with the provisions of section twenty
one of the Act of Congress approved June twenty-eighth, 
eighteen hundred and ninety-eight (Thirtieth Statutes, 
page four hundred and ninety-five), and the Act of 
Congress approved May thirty-first, nineteen hundred 
(Thirty-first Statutes, page two hundred and twenty
one). 

SEa. 28. No person whose name appears upon the roll 
made by the Dawes Commission as a citizen or freedman 
of any other tribe shall be enrolled as a citizen of the 
Cherokee Nation. 

SEc. 29. For the purpose of expediting the enrollment 
of the Cherokee citizens and the allotment of lands as 
herein provided, the said Commission shall, from time to 
time, and as soon as practicable, forward to the Secretary 
of the Interior lists upon which shall be placed the names 
of those persons found by the Commission to be entitled 
to enrollment. The lists thus prepared, when approved 
by the Secretary of the Interior, shall constitute a · part 
and parcel of the final roll of citizens of the Cherokee tribe, 
upon which allotment of land and distribution of other 
tribal property shall be made. When there shall have been 
submitted to and approved by the Secretary of the Interior 
lists embracing the names of all those lawfully entitled 
to enrollment, the roll shall be deemed complete. The 
roll so prepared shall be made in quadruplicate, one to be 
deposited with the Secretary of the Interior, one with the 
Commissioner of Indian Affairs, one with the principal 
chief of the Cherokee Nation, and one to remain with the 
Commission to the Five Civilized Tribes. 

SEc. 30. During the months of September and October, 
in the year nineteen hundred and two, the Commission to 
the Five Civilized Tribes may receive applications for 
enrollment of such infant children as may have been born 
to recognized and enrolled citizens of the Cherokee Nation 
on or before the first day of September, nineteen hundred 
and two, but the application of po person whomsoever for 
enrollment shall be received after the thirty-first day of 
October, nineteen hundred and two. 

SEa. 31. No person whose name does not appear upon 
the roll prepared as herein provided shall be entitled to 
in any manner participate in the distribution of the com
mon property of the Cherokee tribe, and those whose names 
appear thQreon shall participate in the manner set forth 
in this Act: Provided, That no allotment of land or other 
tribal property shall be made to any person, or to the 
heirs of any person, whose name is on said roll and who 
died prior to the first day of September, nineteen hundred 
and two. The right of such person to any interest in the 
lands or other tribal property shall be deemed to have 
become extinguished and to have passed to the tribe in 
general upon his death before said date, and any person 
or persons who may conceal the death of anyone on said 
roll as aforesaid for the purpose of profiting by said con
cealment, and who shall knowingly receive any portion 
of any land or other tribal property or of the proceeds so 
arising from any allotment prohibited by this section, shall 

er Act of July 1, 1902, 32 Stat. 716. 
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be deemed guilty of a felony, and shall be proceeded 
against as may be provided in other cases of felony, and 
the penalty for this offense shall be confinement at hard 
labor for a period of not less than one year nor more than 
five years, and in addition thereto a forefeiture to the 
Cherokee Nation of the lands, other tribal property, and 
proceeds so obtained. 

The Choctaw-Chickasaw Agreement 68 contained an unusual 
enrollment device. A quasi-judicial body was established in sec
tions 31-33, which has been described as follows: 69 

It appears that the agreement in these paragraphs pro
vides for the establishment of the Choctaw and Chickasaw 
Citizenship Court, and gives it jurisdiction of a test suit 
to annul and vacate the decisions of the United States 
courts in the Indian Territory admitting peTsons to citizen
ship and enrollment as citizens of the Choctaw and Chick
asaw nations, respectively, on the ground of want of notice 
to both of said nations and because the United States 
courts tried such cases de novo, with a right, in the event 
such judgments should be annulled because of either or 
both of the irregularities mentioned on the part of any 
party thus deprivE-d of a favorable judgment to remove 
his case to the Citizenship court, where such further pro
ceedings were to he bad therein "as ought to have been 
had in the court to which the same was taken on appeal 
from the Commission to the Five Civilized Tribes, and if 
no judgment or derision had been rendered therein;" and 
also "appellate jurisdiction over all judgments of the 
courts in Indian Territory, rendered under said act of 
Congress of June tenth, eighteen hundred and ninety-six, 
admitting persons to citizenship or to enrollment in either 
of ~aid nations." In the exercise of such appellate juris
diction the citizenship court was "authorized to consider, 
review, and revise all such judgments, both as to findings 
of fact and conclusions of law, and may, whenever in its 
judgment substantial justice will thereby be subserved, 
permit either party to any such appeal to take and present 
such further evidence as may be nece~sary to enable saio 
court to determine the very right of the controveTsy." 

It will be noted that the agreement further provides 
(paragraph 33) that "the judgment of the citizenship court 
in any or all of the suits or proceedings so committed 
to its jurisdiction shall be fi;nal." (P. 141.) 

Congress was now anxious to bring to a close the work of 
enrollment, and in 1904, 1905, and 1906 legislative steps were 
taken to bring this about. These have been summarized by the 
Attorney General: 70 

By the act of April 21, 1904 (33 Stat. 189, 204), it was 
provided that the Commisison to the Five Civilized Tribes 
should conclude its work and terminate on or before 
July 1, 1905, and eease to exist on that date, the powers 
theretofore conferred upon it being continued. 

By the act of March 3, 1905 (33 Stat. 1048, 1060), it 
was provided "that the work of completing the unfinished 
business, if any, of the Commission to the Five Civilized 
Tribes shall devolve upon the Secretary of the Interior, 
and that all the powers heretofore granted to the said 
Commission to the Five Civilized Tribes are hereby con
ferred upon the said Secretary on and after the first of 
July, nineteen hundred and five." 

By the act of April 26, 1906 (34 Stat. 137), it was 
provided: 

"That after the approval of this act no person shall 
be enrolled as a citizen or freedman of the Choctaw, 
Chickasaw, Cherokee, Creek, or Seminole tribes of In
dians in the Indian Territory, except as herein other
wise provided, unless application for enrollment was 
made prior to December first, nineteen hundred and 
fiye, and the records in charge of the Commissioner 
to the Five Civilized Tribes shall be conclusive evi
dence as to the fact of such application; and no 
motion to reopen or reconsider any citizenship case, 
in any of said tribes, shall be entertained unless 

68 Act of July 1, 1902, 32 Stat. 641 (Choctaw-Chickasaw). 
ou 26 Op. A. G. 128 (1907). 
1o 26 Op. A. G. 127 (1907). 

filed with the Commissioner to the Five Civilized 
Tribes within sixty days after the date of the order 
or decision sought to be reconsidered except as to 
decisions made prior to the passage of this act, in 
which cases such motion shall be made within sixty 
days after the passage of this act." 

By that act the rolls of citizenship of the several tribes 
were required to be completed by March 4, 1907. (Pp. 
142-143.) 

The Act of May 27, 1908,71 made conclusive the enrollment 
records 72 of the Commissioner to the Five Civilized Tribes as to 
the age of the citizens and freedmen. At the request of Mr. 
Bledsoe,73 the Commissioner prepared the following statement 
of what constituted the enrollment records in his office: 

The enrollment records, in the matter of the enrollment 
of any person as a citizen or freedman of the Five Civil
ized Tribes, consist of the application made for their 
enrollment, together with all of the records, evidence 
and other papers filed in connection therewith prior to 
the rendition of the decision granting the application. 

In the early days of enrollment in the Five Civilized 
Tribes appointments were made by · the Commission at 
various places in the different nations at which the In
dians and freedmen appeared to make application for 
enrollment. At that time the applicants were duly sworn 
before a notary public, but their testimony was only taken 
orally and placed upon a card, with the exception of 
Cherokees. Written testimony was taken in all Chero
kee cases. In a great majority of the early enroll
ments, except Cherokee cases, the only records shown 
are the statements that were thus taken from the appli
cants personally and placed on the cards, which constitute 
the enrollment record, together with any other evidence 
that may have been obtained. In a great many instances, 
at that time, where there was doubt as to the rights of 
the appHcants to enrollment, and they could not then be 
identified from the tribal rolls, the written testimony of 
the applicants was taken and made a pai·t of the record. 
Additional testimony was also taken at later dates. 

As the work proceeded, and the enrollment of all citi
zens by blood or intermarriage, and freedmen, who were 
clearly identified upon the tribal rolls was completed, 
written testimony was taken in all doubtful cases. Writ
ten testimony was also taken in all applications made for 
the identification of Mississippi Choctaws and in prac
tically all other cases as the work neared completion. 

The tribal rolls of the various nations came into the 
possession of the Commissioner to the Five Ciyilized 
'l'ribes, and were used for identification and as a basis for 
em·ollmen t. 

As enrollments were completed, the names of all persons 
whom the Commission had decided were entitled to en
rollment were placed on the rolls. These rolls show the 
name, age, sex, degree of blood and the number of the 
census card, which is generally known as the "enrollment 
card," on which each citizen was enrolled, and a number 
was placed opposite each name appearing on this roll 
beginning at 1 and running down until the final numbe~ 
was completed. This roll was made out in quintipulicate 
and forwarded to the Secretary of the Interior for his 
approval, who approved same if he found no objections 
thereto and returned three copies for the files of this 
office. The roll thus approved is known as the "approval 
roll," and is the basis on which allotments were made 
except in the cases of a large number of Creeks, to who~ 
allotments were made before the approval of their enroll
ment, which allotments were subsequently confirmed by 
Congress. 

The Secretary of the Interior holds, for the purposes of 
the government, that the date of the application for 
enrollment shall be construed as the date of the anni-

71 35 Stat. 312, sec. 3. 
72 Of the applicants, 101,228 were enrolled. Of these, 2,506 were in

termarried persons; 23,382, freedmen; 50,671, mixed bloods, and 24,669, 
full bloods. Rept. Comm. Ind. Aff., 1907, p. 112. 

73 Bledsoe, op. cit., p. 160. 
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versary of the birth of the applicant, unless the records 
show otherwise. 

The Act of Congress makes the enrollment records of the 
Commissioner to the Five Civilized Tribes conclusive evi
dence in determining the ages of allottees of the Five 
Civilized Tribes. The enrollment records consist of: 

First, what is known as the "census card"; that is, 
the card on which the applicant was listed for enrollment. 
Sometimes in the early enrollment some persons were 
listed on what is known as a "doubtful card," and later 
on the names appearing on the doubtful cards were trans
ferred to a regular census card, when the Commission 
rendered its decision holding that they were entitled to 
enrollment. It has been discovered, in looking over the 
enrollment records in many cases, that sometimes the date 
shown on the lower right-hand corner is the date on which 
they were transferred from the doubtful card, and not 
the date on which application was made for their enroll
ment. In such cases, in the absence of any other testimony 
or evidence, the date shown on the doubtful card is the 
date on which application was made for enrollment; 

Second, all testimony taken in the matter of the appli
cation at various times prior to rendition of the decision 
granting the application; 

Third, birth affidavits, affidavits of death, and other 
evidence and papers filed in connection with the applica
tion made for enrollment ; and 

Fourth, the enrollment as shown on the approved roll. 
Persons seeking information as to the ages of allottees 

should ask to be furnished with a certified copy of the 
enrollment records pertaining thereto. Scarcely any tes
timony was taken in the enrollment of Seminoles, save 
orally, which is shown on the census cards. No date 
was placed on these cards at the time of enrollment; con
sequently they are not of much value in determining the 
ages of the persons whose names appear thereon. A 
certificate appears on the approved Seminole roll, showing 
the dates the enrollments were made, which dates will 
probably govern in determining their ages, in the absence 
of any other testimony or evidence in the enrollment 
records to the contrary. (Pp. 160-163.) 

SECTION 8. ALIENATION AND TAXATION OF ALLOTTED LANDS OF FIVE TRIBES 

Basic statutes controlling the alienability and taxability of The first group is earliest in point of time, including treaties 
the lands of individual members of the Five Civilized Tribes or agreements entered into with the various tribes providing 
may be divided into two groups: Those dealing with specific 
tribes and those applicable to all of the Five Civilized Tribes.7

' 

74 A few j,jtatutes applied in part to the Five Civilized Tribes and in 
part to one of the tribes. The most notable example of this type of 
statute is the Curtis Act of June 28, 1898, 30 Stat. 495. The latter 
part (pp. 505- 515) comprised the Atoka Agreement with the Choctaws 
and Chickasaws, which is discussed in sec. 8B of this chapter. The early 
portion of the Curtis Act supplemented the Act of March 1, 1889, 25 Stat. 
783, sec. 15; Act of May 2, 1890, 26 Stat. 81, 95; Act of March 3, 1893, 
27 Stat. 612, 64t; Act of June 10, 1896, 29 Stat. 321, 329. It was 
supplemented by the Act of March 3, 1899, 30 Stat. 1074; Act of March 
3, 1899, 30 Stat. 1214; Act of June 2, 1900, 31 Stat. 250; Act of March 1, 
1901, 31 Stat. 848; Act of March 1, 1901, 31 Stat. 861; Act of July 1, 
1902, 32 Stat. 716; Act of January 21, 1903, 32 Stat. 774; and was cited 
in Cabell, J. V., Descent and Distribution of Indian Lands (1932) 3 Okla. 
S. B. J. 208; Krieger, Heinrich, Principles of the Indian Law and the Act 
of June 18, 1934 (1935), 3 Geo. Wash: L. Rev. 279; 23 Op. A. G. 528 
(1901) ; 25 Op. A. G. 163 (1904) ; 25 Op. A. G. 168 (1904); 26 Op. A. G. 
171 (1907); 26 Op. A. G. 340 (1907); Memo. Sol. I. D., December 11,1918; 
Op. Sol. I. D., M.7316, April 5, 1922; Op. Sol. I. D., M.7316, May 28, 
1924 ; Op. Sol. I. D., M.18772, December 24, 1926; Op. Sol. I. D., M.27759, 
January 22, 1935; Memo. Sol. I. D., March 18, 1936; 54 I. D. 109 (1932) ; 
54 I. D. 297 (1933) ; Adams v. Murphy, 165 Fed . 304 (C. C. A. 8, 1908) ; 
Armstrong v. Wood, 195 Fed. 137 (C. C. E. D. Okla., 1911) ; Bartlett v. 
Okla. Oil Co., 218 Fed. 380 (D. C. E. D. Okla., 1914) ; Boudinot v. 
Boudinot, 2 Ind. T. 107, 48 S. W. 1019 (1899) ; Brought v. Cherokee 
Nation, 129 Fed. 192 ·(c. C. A. 8, 1904) ; Brown v. United States, 44 0 . Cis. 
283 (1907), revd. sub nom. Brown and Gritts v. United States, 219 U. S. 
346 (1911); Browning v. United States, 6 F. 2d 801 (C. C. A. 8, 1925), 
cert. den. 269 U. S. 568 (1925) ; Buster v. Wright, 135 Fed. 947 (C. C. A. 
8, 1905), app. dism. 203 U. S. 599; Campbell v. Wadsworth, 248 U. S. 169 
(1918) ; Cherokee Intermarriage Oases, 203 U. S. 76 (1906) ; Cherokee 
Nation v. Hitchcock, 187 U. S. 294 (1902) ; Cherokee Nation v. United 
States, 85 C. Cis. 76 (1937) ; Cherokee Nation v. Whitmire, 223 U. S. 
108 (1912) ; Choate v. Trapp, 224 U. S. 665 (1912) ; Creek Nation v. 
Unitea States, 78 C. Cis. 474 (1933) ; Daniels v. Miller, 4 Ind. T. 426, 
69 S. W. 925 (1902) ; Delaware Indians v. Cherokee Nation, 193 U. S. 
127 (1904) ; Denton v. Capital Townsite Co., 5 Ind. T. 396, 82 S. W. 852 
(1904) ; Dick v. Ross, 6 Ind. T. 85, 89 S. W. 664 (1905) ; Donohoo v. 
Howard, 4 Ind. T. 433, 69 S. W. 927 (1902) ; English v. Richardson, 
Treasurer of Tulsa County, Okla., 224 U. S. 680 (1912) ; Evans v. Victor, 
204 Fed. 361 (C. C. A. 8, 1913) ; Ex parte Webb, 225 U. S. 663 (1912) ; 
Fink v. County Commissioners, 248 U. S. 399 (1919) ; Fish v. Wise, 
52 F. 2d 544 (C. C. A. 10, 1931), cert. den. 282 U. S. 903 (1931), 284 
U. S. 688 (1932) ; Ford v. United States, 260 Fed. 657 (C. C. A. 8, 1919) ; 
Gar field v. Uni ted States ex t·el. Allison, 211 U. S. 264 (1908) ; George v. 
Robb, 4 Ind. T. 61, 64 S. W. 615 (1901) ; German-American Ins. Co. v. 
Paul, 5 Ind. T. 703 (1904), 53 S. W. 442 (1899); Hargrove v. Cherokee 
Nation, 3 Ind. T. 478, 58 S. W. 667 (1900) ; Hargrove v. Cherokee Nation, 
129 Fed. 186 (C. C. A. 8, 1904) ; Harnage v. MarUn, 242 U. S. 386 (1917) ; 

Harris v. Hardridge, 7 Ind. T. 532, 104 S. W. 826 (1907); Harris v. 
Hardridge, 166 Fed. 109 (C. C. A. 8, 1908); Heckman v. United States, 
224 U. S. 413 (1912) ; Henny Gas Co. v. United States, 191 Fed. 132 
(C. C. A. 8, 1911) ; Hoclcett v. Alston, 110 Fed. 910 (C. C. A. 6, 1901) ; 

Hubbard v. Chism, 5 Ind. T. 95, 82 S. W. 686 (1904) ; In re Grayson, 
3 Ind. T . 497, 61 S. W. 984 (1901) ; In r e Lands of Five Civilized T1"ibes, 
199 Fed. 811 (D. C. E. D. Okla., 1912) ; Iow a Land c£ Trust Co. v. United! 
States, 217 Fed. 11 (C. C. A. 8, 1914) ; J efferson v. Fink, 247 U. S. ~88 
(1918) ; Jonah v. Armstrong, 52 F. 2d 343 (C. C. A. 10, 1931) ; Joplin 
M ercanti le Co. v. United States, 236 U. S. 531 (1915) ; Kansas or Kaw 
Indians v. United States, 80 C. Cis. 264 (1934), cert. den. 296 U. S. 577; 
K emohah v. Shaffer Oil c£ Refining Oo., 38 F. 2d 665 (D. C. N. D. Okla., 
1930) ; Lowe v. Fisher, 223 U. S. 95 (1912) ; McAllaster v. Edgerton, 
3 Ind. T. 704, 64 S. W. 583 (1901) ; McCullouoh v. Smith, 243 Fed. 823 
(C. C. A. 8, 1917) ; Malone v. Alderdice, 212 Fed. 668 (C. C. A. 8, 1914) ; 
Mandlerv. United States, 49 F. 2d 201 (C. C. A. 10, 1931) , rehearing den. 
52 F. 2d 713 (C. C. A. 10, 1931) ; Marlin v. L ewallen, 276 U. S. 58 (1928) ; 
Matter of Heff, 197 U. S. 488 (1905), overruled, 241 U. S. 591; Maxey 
v. Wright, 3 Ind. T. 243, 54 S. W. 807 (1900) ; Moore v. Carter Oil 
Co., 43 F. 2d 322 (C. C. A. 10, 1930) , cert. den. 282 U. S. 903; Morris 
v. Hitchcock, 194 U. S. 384 (1904) ; Mor rison v. United States, 6 F. 2d 
811 (C. C. A. 8, 1925) ; Mullen v. United States, 224 U. S. 448 (1912) ; 
Nivens v. Nivens, 4 Ind. T. 514, 76 S. W. 114 (1903) ; Nunn v. 'Hazel
rigg, 216 Fed. 330 (C. C. A. 8, 1914) ; Owens v. Eaton, 5 Ind. T. 275, 
82 S. W. 746 (1904) ; Persons Claiming Rights in Cherokee Nation, 40 
C. Cis. 411 (1905) ; Price v. Cherokee Nation, 5 Ind. T. 518, 82 S. W. 893 
(1904) ; Quigley v. Stephens, 3 Ind. T . 265, 54 S. W. 814 (1900) ; 
Ross v. Stewart, 221 U. S. 530 (1913) ; St. Louis & S. F. Ry. Co. v. 
Pfennighausen, 7 Ind. T. 685, 104 S. W. 880 (1907); Sayer v . Brown, 
7 Ind. T. 675, 104 S. W. 877 (1907) ; Schellenbarger v .F ewell, 236 
U. S. 68 (1915) ; Seminole Nation v. United States, 78 C. Cis. 455 (1933) ; 
Stephens v. Cherokee Nation, 174 U. S. 445 (1899); Thomason v. 
McLaughlin, 7 Ind. T. 1. 103 S. W. 595 (1907) ; Tiger v. Slinker, 4 F. 
2d 714 (D. C. E. D. Okla., 1925); Tuttle v. Moore, 3 Ind. T. 712, 64 S. W. 
585 (1901) ; United States v. Atkins, 260 U. S. 220 (1922) ; United States 
v. Board; of Oomrs. of Mcintosh Cty., 284 Fed. 103 (C. C. A. 8, 1922), 
app. dism. 263 U. S. 691; United; States v. Ferguson, 247 U. S. 175 
(1918) ; United States v. Hayes, 20 F. 2d 873 (C. C. A. 8, 1927), cert. 
den. 275 U. S. 555 ; Unitea States v. Lewis, 5 Ind. T. 1, 76 S. W. 299 
(1903) ; United States v. Mid Continent Pet. Corp. , 67 F. 2d 37 (C. C. A. 
10, 1933), cert. den. 290 U. S. 702; United; States v. Rea-Read Mill c£ 
Elevator Co., 171 Fed. 501 (C. C. E . D. Okla. , 1909) ; United States v. 
Seminole Nation, 299 U. S. 417 (1937); United States v. Smith, 266 Fed, 
740 (D. C. E. D. Okla., 1920); United States v. W estern Inv. Co., 226 
Fed. 726 ('C. C. A. 8, 1915) ; United States v. Wildcat, 244 U. S. 111 
(1917) ; United States v. Wright, 53 F. 2d 300 (C. C. A. 4, 1931), cert, 
den. 285 U. S. 539; Vinson v. Graham, 44 F. 2d 772 (C. C. A. 10, 1930), 
cert. den. 283 U. S. 819; W. 0. Whitney Lumber c£ Grain Oo. v. Orabtree, 
166 Fed. 738 (C. C. A. 8, 1908) ; Washington v. Miller, 235 U. S. 422 
(1914); 'Welty v. Reed, 231 Fed. 930 (C. C. A. 8, 1916) ; WoodMan% v, 
De Graffenried, 238 U. S. 284 (1915). 
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for the allotment of the tribal land in severalty.7
G In contrast 

to the General Allotment Act/6 the legal title to the lands so 
allotted vested in each instance in the allottee. Exemption 
from taxation was provided either expressly or by restricting 
the allotment against alienation. The extent of the exemption 
or the duration of the restriction varied with each agreement.77 

A. CHEROKEES 

the allotment certificate. During the time the homestead is held 
by the allottee it is made nontaxable by· the act.79 

The grant of land expressly declared nontaxable by the 'Chero
kee Agreement extended only to the homestead. Whatever 
exemption from taxation the surplus enjoyed was by reason of 
general restrictions upon alienation.80 

B. CHOCTAWS AND CHICKASAWS 

The Cherokee Allotment Act 78 provided for the selection of a The Atoka Agreement, embodied in the Curtis Act,81 provided 
homestead of value equal to 40 acres, inalienable during the for the allotment of surface rights to lands of the Choctaws 
lifetime of the allottee, not exceeding 21 years from the date of and Chickasaws in Indian Territory and stated that: 

TG On the relations of the United States and the Choctaw and Chicka
saw Indians in regard to the allotment of lands and the restrictions on 
alienation, see Mullen v. United States, 224 U. S. 448 (1912) ; on history 
of allotments of Creeks and other nations, see Tiger v. Western Invest
ment Co., 221 U. S. 286 (1911). 

78 Act of February 8, 1887, 24 Stat. 388, 25 U. S. C. 331, 334, 348, 
349, 381, 339, 341, and 342. · 

77 Ledbetter v. Wesley, 23 F. 2d 81 (C. C. A. 8, 1927). Also see Glenn 
v. Lewis, 105 F. 2d 398 (C. C. A. 10, 1939), cert. den. 60 Sup. Ct. 130. 
For a discussion of some allotment problems of the Five Civilized Tribes 
see 27 Op. A. G. 530 (1909). On restrictions on alienation see Bledsoe, 
Oklahoma Indian Land Laws, 2d ed. 1913, pp. 52-157. The Aftorney 
General in 34 Op. A. G. 275 (1924) gave the following description of 
the baclrground of the allotment agreements : 

l!'inally, by the Act of March 3. 1893 (27 Stat. 612, 645, sees. 
15 and 16), tbe Commission of Five Civilized Tribes, commonly 
referred to as tbe Dawes Commission. was created to enter into 
negotiations with the Five Indian Nations for the purpose of 
extinguishing the national or tribal title to any lands in that 
Territory held by such tribes by allotment of the lands in severalty 
to the individual Indian or such other just and equitable method 
as might be agreed upon between the Indians and the United 
States. After three years of negotiation, the commissioner was 
unable to effect an agreement. 

By Act of June 10, 1896 (29 Stat. 321, 339-340), the com
mission was directed to prepare rolls of the tribes as preliminary 
to allotment. Various statutory enactments were made, gradu
ally asserting the authority of the United States over the Indian 
Territory. Congress announced: "It is hereby declared to be the 
duty of the United States to rstablisb a government in the Indian 
Territory which will rectify the many inequalities and discrimina
tions now existing in said Territory and afford needful protection 
to the lives and property of all citizens and residents thereof," 
and by mandatory direction to the committee made clear its 
in1ention to proceed with the allotment, whether the Indians 
agreed or not. AU of the tribes assPnted finally but the Cherokees. 

Under these conditions, Congress passed the Act of June 28, 
1898 (30 Stat. 495), known as the Curtis Act, which provided 
preliminary measures for allotment. The Government plan was 
so obnoxious to the Indians and so contradictory to the arrange
ment under which the tribes moved on to these lands long before 
and under which thf'y bad continued their tribal relations that it 
was necessary for the Government to make concessions to the 
allnttees to obtain their consent to a relinquishment of the 
indiviilual interest in the tribal property for a division in severalty. 
(Pp. 276-279.) 

78 Act of July 1, 1902, 32 Stat. 716. Amending Act of June 28, 1898, 
30 Stat. 495; Act of May 31, 1900, 31 Stat. 221. Supplemented by Act 
of March 3, 1903, 32 Stat. 982; Act of June 21, 1906, 34 Stat. 325; 
Act of June 30, 1906, 34 Stat. 634; Act of March 1, 1907, 34 Stat. 1015t; 
Act of August 1, 1914, 38 Stat. 582. 

Cited in 26 Op. A. G. 171 (1907) ; 26 Op. A. G. 330 (1907); 26 Op. 
A. G. 351 (1907) ; 34 Op. A. G. 275 (1924) ; Op. Sol. I. D., D.40462, 
October 31, 1917; Anicker v. G'lmsbwg, 246 U. S. 110 (1918) ; Barnsdall 

· v. Delaware Indian Oil Oo., 200 Fed. 522 (C. C. A. 8, 1912) ; Barnsdall v. 
Ou·en, 200 Fed. 519' (C. C. A. 8, 1912) ; Bartlett v. Okla. Oil Co., 218 Fed. 
380 (D. C. E. D. Okla., 1914) ; Board of Commissioners of Tulsa County, 
Okla. v. United States, 94 F. 2d 450 (C. C. A. 10, 1938) ; Brown v. United 
States, 44 C. Cis. 283 (1907), rev'd sub nom. Brown & Gritts v. United 
States, 219 U. S. 346 (1911) ; Bunch v. Oole, 263 U. S. 250 (1923) ; 
Cherokee Intermarriage Oases, 203 U. S. 76 (1906) ; Cherokee Nation v. 
United States, 85 C. Cis. 76 (1937) ; Cherokee Nation v. United States, 
270 U. S. 476 (1926) ; Cherokee Nation v. Whitmire, 223 U. S. 108 (1912) ; 
Chisholm v. Creek & Ind. Dev. Oo., 273 Fed. 589 (D. C. E. D. Okla., 
1921), aff'd in part and rev'd in part sub nom. Sperry Oi~ Co. v. Chis
holm, 264 U. S. 488 (1924) ; Delaware Indians v. OheroketJ Nation, 193 
U. S. 127 (1904) ; Delaware Tri.be v. United States, 14 C. Cis. 368 (1932) ; 
Dick v. Ross, 6 Ind. T. 85, 89 S. W. 664 (1905) ; Eastern Cherokees v. 
United States, 225 U.S. 572 (1912) ; Eastern Cherokees v. United States, 
45 C. Cis. 104 (1910) ; Eastern or Emigrant Cherokees v. United S~ates, 
82 C. Cis. 180 (1935), cert. den. 299 U. S. 551; Em parte Webb, 225 U. S. 
663 (1912); Fish V'. Wise, 52 F. 2d 544 (C. C. A. 10, 1931), cert. den. 
282 U. S. 903 (1931), 284 U. S. 688 (1932) ; Garfield v. United States 
eaJ reZ. Lowe, 34 App. D. C. 70 (1909) ; Gritts v. Fisher, 224 U. S. 640 

(1912); Harnage v. Martin, 242 U. S. 368 (1917); Heckman v. United 
States, 224 U. S. 413 (1912) ; Henny Gas Oo. v. United States, 191 li'ed. 
132 (C. C. A. 8, 1911) ; Holmes v. United States, 33 F. 2d 688 (C. C. A. 8, 
1929) ; In re Lands of Five Civilized Tribes, 199 Fed. 811 (D. C. E. D. 
Okla., 1912); Jennings v. Wood. 192 Fed. 507 (C. C. A. 8, 1911) ; Knight 
v. Lane, 228 U. S. 6 (1913) ; Lowe v. Fisher, 223 U. S. 95 (1912) ; 
Missouri, Kansas, & Temas Ry. Co. v. United States, 41 C. Cis. 59 (1911) ; 
Muskrat v. United States, 219 U. S. 346 (1911) ; Persons Claiming Rights 
in Cherokee Nation v. United States, 40 C. Cis. 411 (1905) ; Robinson v. 
Long Gas Oo., 221 Fed. 398 (C. C. A. 8, Hl15) ; Ross v. Day, 232 U.S. 110 
(1914) ; Ross v. Stewart, 221 U. S. 530 (1913) ; SperfW Oil & Gas Co. v. 
Chisholm, 264 U. S. 488 (1924) ; Sunday v. Mallory, 248 U. S. 545 (1919) ; 
Talley v. Burgess, 246 U. S. 104 (1918) ; Tiger v. Western Investment 
Co., 221 U. S. 286 (1911) ; Truskett v. Glosser, 236 U. S. 223 (1915) ; 
United States v. Board of Commissioners of Mcintosh Oounw, 284 Fed. 
103 (C. C. A. 8, 1922) ; United States v. Cherokee Nation, 202 U. S. 101 
(1906) ; United States v. Halsell, 241 Fed. 390 (C. C. A. 8, 1918) ; 
United States v. Reynolds, 250 U. S. 104 (1919); United States v. Smith, 
266 Fed. 740 (D. C. E. D. Okla., 1920) ; United States v. Whitmire, 236 
Fed. 474 (C. C. A. 8, 1916); WelCh v. First Trust & Savings Bank, 
15 F. 2d 184 (C. C. A. 8, 1926). 

The Attorney General said in 34 Op. A. G. 275, 279 (1924) : 
The tribal lands of the Cherokees were allotted in severalty 

pursuant to an agreement with them as set forth in the Act of 
July 1, 1902 (32 Stat. 716), under which (Sec. 11), the members 
each received an allotment of land equal in value to 110 acres 
of the average allottable land of the tribe. 

An agreement for the allotment of lands of the Cherokees ratified by 
Congress by Act of March 1, 1901, 31 Stat. 848, failed of ratification by 
the tribe. A previous agreement concluded between the Cherokee Com· 
missioners and the Commission to the Five Civilized Tribes on January 
14, 1899, and ratified by the tribe January 31, 1899, was not ratified by 
Congress. Mills, Oklahoma Indian Land Laws, 2d ed. (1924), p. 10. 

79 This provision also bas been held to create a vested right to a 
homestead tax exemption which is protected by the Fifth Amendment. 
Board of Oom'rs of Tulsa Oounpy, Okla. v. United States, 94 F. 2d 450 
(C. C. A. 10, 1938) ; Grotkop v. Stuckey, 140 Okla. 178, 282 Pac. 611 
(1929) ; Weilep v. Audrlliin, 36 Okla. 288, 128 Pac. 254 (1912) ; Whit
mire v. Trapp, 33 Okla. 429, 126 Pac. 578 (1912). Of. United States v. 
Board of County Oom'rs (Tulsa County), 19 F. Supp. 635 (D. C. N. D. 
Okla., 1937), aff'd sub nom. Board of Com'rs of Tulsa County, Okla. v. 
United States, 94 F. 2d 450 (C. C. A. 10, 1938). 

80 See Rider v. Helms, 48 Okla. 610, 150 Pac. 154 (1915). For cases 
dealing with taxability of surplus lands see Kidd v. Robert, 43 Okla 603, 
143 Pac. 862 (1914) ; Brown v. Denny, 52 Okla. 380, 152 Pac. 1103 
(1915). 

81 Act of June 28, 1898, 30 Stat. 495, 505-513. Supplementing 
Treaty of September 27, 1830, with Choctaw Nation, 7 Stat. 333; 
Treaty of Juna 22, 1852, with the Chickasaws, 10 Stat. 974; Treaty 
of April 28, 1866, with the Choctaws and Chickasaws, 14 Stat. 769. 
Supplemented by Act of December 21, 1898, 30 Stat. 770; Act of 
February 9, 1900, 31 Stat. 7; Act of May 31, 1900, 31 Stat. 221 ; 
Act of March 3, 1901, 31 Stat. 1058; Act of April 29, 1902, 32 Stat. 
177; Act of M:ay 27, 1902, 32 Stat. 245; Act of July 1, 1902, 32 
Stat. 641 ; Act of April 21, 1904, 33 Stat. 189 ; Act of April 28, 1904, 
33 Stat. 571 ; Act of March 3, 1905, 33 Stat. 1048; Act of March 29, 
1906, 34 Stat. 91 ; Act of June 21, 1906, 34 Stat. 325; Act of March 1, 
1907, 34 Stat. 1015 ; Act of May 29, 1908, 35 Stat. 444. 

Cited: 23 Op. A. G. 214 (1900) ; 24 Op. A. G. 689 (1903) ; 25 Op. 
A. G. 460 (1905) ; 26 Op. A. G. 127 (1907) ; 27 Op. A. G. 530 (1909) ; 
29 Op. A. G. 131 (1911) ; 29 Op. A. G. 231 (1911); 34 Op. A. G. 275 
(1924) ; Op. Sol. I. D. 22121, April 12, 1927; Op. Sol. I. D., M.25260, 
August 1, 1929; 53 I. D. 502 (1931) ; Atoka Ooal & Mining Co. v. 
Adams, 3 Ind. T. 189, 53 S. W. 539 (1899) ; Atoka OoaZ & Mining Co. 
v. Adams, 104 Fed. 471 (C. C. A. 8, 1900) ; Ballinger v. United States 
eaJ rel. Frost, 216 U. S. 240 (1910) ; Barton v. Hulsey, 4 Ind. T. 260, 
69 S. W. 868 (1902) ; Bruner v. United States, 4 Ind. T. 580, 76 S. W. 
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• • • the lands allotted shall be nontransferable rev'd by 142 Fed. 112 (C. C. A. 8, 1905) ; Harris v. Hardridge, 
until after ful1 title is acquired and shall be liable for 7 Ind. T. 532 (1907) ; H011Jes v. Barringer, 168 Fed. 221 (C. C. A. 8, 

. no obligations contracted prior thereto by the al- 1909) ; Hill v. Reynolds, 242 U. S. 361 (1917) ; In re Jessie' s Heirs, 
lottee, and shall be nontaxable while so held. • * * 259 Fed. 694 (D. c. E. D. Okla., 1919) ; In re Lands of Five Civilized 

Tribes, 199 Fed. 811 (D. C. E. D. Okla., 1912) ; Joines v. Patterson, 
(Sec. 11.) 274 U. S. 544 (1927) ; Kelly v. Harper, 7 Ind. T. 541 (1907) ; Longest v. 

------ Langford_. 276 U. S. 69 (1928) ; McCalib, Adm'r. v. United States, 83 C. 
244 (1903) ; Campbell v. Scott, 3 Ind. T. 462, 58 S. W. 719 (1900) ; Cis. 79 (1936) ; McMurray v. Choctaw Nation, 62 C. Cis. 458 (1926), 
Carpenter v. Sllaw, 280 U. S. 363 (1930) ; Casteel v. M&Veely, 4 Ind. cert. den. 275 U. S. 524; Missouri, Kansas, and Texas R'y Co. v. United 
T . 1, 64 S. W. 594 (1901) ; Chickasaw Nation V'. United States, 87 States, 47 C. Cis. 59 (1911) ; Mullen v. Simmons, 234 U. S. 192 (1914) ; 
C. Cis. 91 (1938), cert. den. 307 U. S. 646; Chickasaw Freedmen v. Mullen v. Pickens, 250 U. S. 590 (1919) ; Mullen v. United States, 224 
Choctaw Nation & Chickasaw Nation, 193 U. S. 115 (1904) ; Choctaw U. S. 448 (1912) ; Ne-Kah-Wah-She-Tun-Kah v. Fall, 290 F ed. 303 (App. 
a; Chickasaw Natious v. United States, 81 C. Cis. 63 (1935); Choctaw D. c. 1923), app. dism. 266 U. S. 595 (1925); Sayer v. Brown, 7 Ind. 
Nation v. United States, 81 C. Cis. 1 (1935), cert. den. 296 U. S. 644 ; T. 675, 104 s. w. 877 (1907); Sharrock v. Krieger, 6 Ind. T. 466 (1906) ; 
Choctaw Nation V. United. States, 83 C. Cis. 140 (1936) • cert. den. 287 Taylor v. Parker, 235 U. S. 42 (1914) ; Thomason v. Willman & Rhoades, 
U. S. 643; Choctaw 0. & G. R. Co. v. Bond, 6 Ind. T. 515, 98 S. W. 206 Fed. 895 (C. C. A. 8, 1913) ; Tiger v. Western Inv. Co., 221 U. S. 
335 (1906) ; Choctaw £G Gulf R. R. v. Harrison, 235 U. S. 292 (1914) ; 286 (1911) ; United States v. Dowden, 220 Fed. 277 (C. C. A. 8, 1915), 
Crowell v. Young, 4 Ind. T. 36, 64 S. W. 607 (1901) ; Ellis v. Fitz- app. dism. 242 U. S. 661; United States v. Marshall, 210 Fed. 595 
patrick. 3 Ind. T . 656, 64 S. W. 567 (1901) ; Ellis v. Fitzpatrick, 118 (C. c. A. 8, 1914) ; United States v. One Cadillac Ei[/ht Automobile, 255 
Fed. 430 (C. C. A. 8, 1!)02) ; Engleman v. Cable, 4 Ind. T. 336, 69 Fed. 173 (D. c. M. D. Tenn., 1918); United States v. Reynolds, 250 
S. W. 894 (1902) ; Fleming v. McCurtain, 215 U. S. 56 (1909) ; Fraer U. s. 1()4 (1919) ; United States v. RiChards, 27 F. 2d 284 (C. C. A. 8 , 
v. Washin,qton, 125 Fed. 280 (C. C. A. 8, 1903) ; Frame v. Bivens, 189 1928), cert. den. 278 U. S. 630; United States v. Smith, 266 Fed. 740 
F ed. 785 (C. C. E. D . Okla. 1909) ; Garfield v. United States e:D rel. (D. C. E. D. Okla., 1!.>20) ; United States v. Wright, 53 F . 2d 300 
Goldsby, 211 U. S. 249 (1908); Gleason v. Wood, 224 U. S. 679 (C. C. A. 4, 1931), cert. den. 285 U. S. 539; Wallace v. Adams, 6 Ind. 
(1912); Glenn v. Lewis, 105 F . 2d 398 (C. C. A. 10, 1939), cert. den. T. 32 (1905); Wallace v. Adams, 204 U. S. 415 (1907); Whitchurch 
60 Sup. Ct. 130; Hayes v. Barringer, 168 Fed. 221 (C. C. A. B, 1909 ) ; v. Crawford, 92 F. 2d 249 (C. C. A. 10, 1937) ; Williams v. Johnson, 239 
Hill v. R eynolds, 242 U. S. 361 (1917) ; Ikard v. Minter, 4 Ind. T. 314• U. S . • 414 (1915) ; Williams v. White, 218 Fed. 797 (C. C. A. 8, 1914) ; 
69 S. W. 852 (1902) ; In re Poj]'s Guardianship, 7 Ind. T. 59• 103 Winton v. Amos, 255 U. S. 373 (1921). 
S. W. 765 (1907) ; Joines v. Robinson, 4 Ind. T. 556• 76 S. W. 107 Act of April 28, 1904, 33 Stat. 544. 
(1903) ; K elly v. Harper, 7 Ind. T. 541, 104 S. W. 829 <1907) ; Kim- Act of April 26, 1906, 34 Stat. 137, 141, 142, infra, fn. 101. 
berlin v. Comm. to Five Civilized Tribes, 104 Fed. 653 (C. C. A. B, Joint Resolution of December 8, 1913, 38 Stat. 767. 
1900); Lon,qest V. Lan,qford, 276 U. S. 69 (1928); McBride v. Far- Joint Resolution of January 11, 1917, 39 Stat. 866. 
rington, 149 :D'ed. 114 (C. C. A. 2, 1906) ; McCalib, Admr., v. United Act of January 25, 1917, 39 Stat. 870. 
States, 83 C. Cis. 79 (1936) ; McMttrray v. OhoctOIW Nation, 62 C. Cls. Act of February 8, 1918, 40 Stat. 433. Cited in 35 Op. A. G. 259 
458 (1926), cert. den. 275 U. S. 524; McNee v. Whitehead, 253 Fed. (1927) ; 36 Op. A. G. 473 (1931) ; Memo. Sol. I. D., December 11, 1918; 
546 (C. C. A. 8, 1918); Sharrock v. Krieger, 6 Ind. T. 466• 98 S. W. Op. Sol. I. D., M.7316, April 5, 1922; Op. Sol. I. D., M.7316, May 28, 
161 (1906) ; Southwestern Coal & Improvement Co. v. McBride, 185 1924; United States e:D rel. McAlester Edwards Coal Co. v. Fall, 27't Fed. 
U. s. 499 (1902); Swinney v. Kelley, 5 Ind. T. 12, 76 S. W. 303 (1903); 573 (App. D. C. 1922). 
Thompson v. Morgan, 4 Ind. •r. 412, 69 S. W. 920 (1902) ; Turner v. 
Gilliland, 4 Ind. T. 606, 76 S. W. 253 (1903) ; Tynon v. Crowell, 3 Ind. 
T. 346, 58 S. W. 565 (1900) ; United States v. Choctaw Nation, 38 
C. Cis. 558 (1903) ; United States v. Dowden, 220 Fed. 277 (C. C. A. 8, 
1915), app. dism. 242 U. S. 661; United States v. Eastern Coal & Min
in,q Ct>., 66 F. 2d 923 (C. C. A. 10, 1933); United States v. McMurray, 
181 Fed. 723 (C. C. E. D. Okla., 1910) ; United States v. Missouri
Kansas-Texas R. Co., 66 F. 2d. 919 (C. C. A. 10, 1933) ; Unitecl States 
v. Richards, 27 F. 2d 284 (C. C. A. 8, 1928) : United States ex rel. 
McAlester Edwards Coal Co. Y. Fall, 277 Fed. 573 (App. D. C., 1922 ) ; 
Wallace v. Adams, 204 U. S. 415 (1907) ; Ward v. Love County, 253 
U. S. 17 (1920); Williams v. First Nat. Bank, 216 U. S. 5821 (1910); 
Williams v. Johnson, 239 U. S. 414 (1915); Williams v. Works, 4 Ind. T. 
587, 76 S. w. 147 (1903); Winton v. Amos, 255 U. S. 373 (1921). 

The following statutes relate to the coal and asphalt deposits of the 
Choctaw and Chickasaw Nations: 

Act of June 28, 1898, 30 Stat. 495, 510. 
Act of July 1, 1902, 32 Stat. 641, 653- 655. Cited in 24 Op. A. G. 

689 (1903) ; 25 Op. A. G. 152 (1904) ; 25 Op. A. G. 320 (1905) ; 25 
Op. A. G. 460 (1905) ; 26 Op. A. G. 127 (1907) ; 27 Op. A. G. 530 
(1!.>09) ; 29 Op. A. G. 131 (1911) ; 34 Op. A. G. 275 (1924) ; 35 Op. 
A. G. 259 (1!J27) ; Op. Sol. I. D., M.7316, May 28, 1924; Op. Sol. I. D., 
M.18772, December 24, 1926; 53 I. D. 502 (1931) ; Alfrey v. Colbf7rl, 
168 Fed. 231 (C. C. A. 8, 1909) ; Arnold v. Ardmore Chamber of Com
merce Ind. Corp., 4 F. 2d 838 (C. C. A. 8, 1925); BalUnger v. United 
States ex rel. Frost, 216 U. S. 240 (1910) ; Ba;rtlett v. Okla. Oil Co., 
218 Fed. 380 (D. C. E. D. Okla., 1914) ; Blundell v. Wallace, 267 U. S. 
373 (1925); Brader v. James, 246 U. S. 88 (1918); Chickasaw Freedmen 
v. Choctaw NaUon & ChiCkasaw Nation, 193 U. S. 115 (1904) ; Chickasaw 
Nation v. United States, 87 C. Cis. 91 (1938) cert. den. 307 U. S. 646; 
Choate v. Trapp, 224 U. S. 665 (1912) ; Choctaw and Chickasaw Nations v. 
United States, 75 C. Cis. 494 (1932) ; Choctaw Nation v. United States, 
81 C. Cis. 1 (1935), cert. den. 296 U . S. 643; Ohoctaw Natit>n v. United 
States, 83 C. Cis. 140 (1936), cert. den. 287 U. S. 643; Choctaw, 0. & 
G. R. Co. v. Bond, 6 Ind. T. 515 (1906) ; Davis v. Cundiff, 5 Ind. T. 47 
(1904) ; Dawes v. Benson, 5 Ind. T . 50 (1904) ; Dawes v. Harris, 5 Ind. 
T. 53 (1904) ; Duncan Townsite Co. v. Lane, 245 U. S. 308 (1912); 
English v. Richa;rdson, Treasurer of Tulsa County, Oklahoma, 224 U. S. 
680 (1912) ; Ex pa;rte Webb, 225 U. S. 663 (1912) ; Fink v. Oounty Com
missioners, 248 U . S. 399 (1919) ; Fish v. Wise, 52 F. 2d 544 (C. C. A. 10, 
(1931), cert. den. 282 U. S. 903 (1931), 284 U. S. 688 (1932); Flem
ing v. McCurtain, 215 U. S. 56 (1909); Frame v. Bivens, 189 Fed. 785 
(C. C. E. D. Okla. 1909) ; Gannon V'. Johnston, 243 U. S. 108 (1917) ; 
Garfield v. United States ea: rel. Allison, 211 U. S. 264 (1908) ; Garfield 
v. United States ew 1"eZ. Goldsby, 211 U. S. 249 (1908) ; Gleason v. Wood, 
224 U. s. 679 (1912); Good4ng v. Watkins, 5 Ind. T 578 (1904), 

Act of February 22, 1921, 41 Stat. 
Act of May 25, 1928, 45 Stat. 737. 
Act of June 19, 1930, 46 Stat. 788. 
Act of April 21, 1932, 47 Stat. 88. 
Act of June 26, 1934, 48 Stat. 1240. 

1107. 

Act of May 11, 1938, 52 Stat. 347, 25 U. S. C. 396a- 396e. Cited in 
United States v. Watashe, 102 F. 2d 428 (C. C. A. 10, 1939). This act 
excepted these coal and asphalt lands from tbe general statutory provision 
for the leasing of lands for mining purposes. 

The following appropriation acts appropriate money to advertise for 
the disposition of Chickasaw and Choctaw coal and asphalt deposits: 

Act of August 24, 1912, sec. 18, 37 Stat. 518; Act of June 30, 1913, 
sec. 18, 38 Stat. 77; Act of August 1 , 1914, sec. 17, 38 Stat. 582; Act of 
May 18, 1916, sec. 19, 39 Stat. 123 ; Act of March 2, 1917, sec. 18, 
39 Stat. 969 ; Act of May 25, 1918, sec. 18, 40 Stat. 561 ; Act of June 
30, 1919, sec. 18, 41 Stat. 3 ; Act of February 14, 1920, sec. 18, 41 
Stat. 408; Act of March 3, 1921, sec. 18, 41 Stat. 1225 ; Act Of May 24, 
1922, 42 Stat. 552, 575; Act of January 24, 1923, 42 Stat. 1174, 1196; 
Act of March 3, 1925, 43 Stat. 1141, 1148 ; Act of May 10, 1926, 44 
Stat. 453, 460; Act of January 12, 1927, 44 Stat. 934, 941; Act of 
March 7, 1928, 45 Stat. 200, 206; Act of March 4, 1929, 45 Stat. 1562, 
1568; Act of May 14, 1930, 46 Stat. 279, 286. 

For regulations regarding the leasing of segregated coal and asphalt 
deposits, see 25 C. F. R. 207.1- 207.12; regarding mining operations 
on segregated coal and asphalt lands, see ibid., 210.1- 210.2; regarding 
sale of coal and asphalt deposits in segregated mineral area, see ibid., 
213.1-213.17. . 

Many other special statutes have been passed dealing with tribal 
property of the Cfioctaw and Chickasaw Nations, such as : 

Act of March 4, 1913, c. 152, 37 Stat. 1007 ; Act of June 25, 1910, 
36 Stat. 832. Amended ]Jy Act of January 25, 1917, 39 Stat. 870. 
These acts all related to certain coal leases. 

Act of May 26, 1930, 46 Stat. 385. Supplementing Act of May 25, 
1928, 45 Stat. 737. Relating to tribal lands for oil, gas, and other 
purposes. 

Act of April 28, 1904, 33 Stat. 571. Supplementing Act of June 28, 
1898, 30 Stat. 495. Amended by Act of May 24, 1924, 43 Stat. 138, 
relating to townsite lands. 

25 U. s. C. A. 414, Act of August 25, 1937, 50 Stat. 810 provides: 

That hereafter, in all sales of tribal lands of the Choctaw and 
Chickasaw Indians in Oklahoma provided for by existing law, the 
Secretary of the Interior is hereby authorized to offer such lands 
for sale subject to a reservation of the mineral rights therein, 
including oil and gas, for the benefit of said Indians, whenever 
in his judgment the interests of the Indians will best be served 
thereby. 
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The act further directed the issuance of patents and stated that: 

All the lands allotted shall be nontaxable while the title 
remains in the original allottee, but not to exceed twenty
one years from · date of patent, and each allottee shall 
select from his allotment a homestead of one hundred and 
sixty acres, for which he shall have a separate patent, 
and which shall be inalienable for twenty-one years from 
date of patent. * * * 82 

The leading case of Choate v. Trapp 83 held that under this 
statute allo~tees acquired a vested property right to exemption 
from state taxation which was binding on Oklahoma and could 
not be impaired by subsequent congressional action without 
violation of the Fifth Amendment of the Federal Constitution. 
The exemption extends to prevent the state from imposing a 
tax on oil and gas royalties accruing to the Indian owner under 
a lease of the allotment.84 The exemption does not, however, 
run with the land, and therefore does not attach in favor of the 
heirs or grantees.85 

The Choctaw and Chickasaw freedmen, unlike the freedmen 
of the other tribes, were not members of the tribes, and their 
right of participation in the lands of the nations extended only 
to 40 acres each. The claim of the Choctaw freedmen was based 
upon the action of the Choctaw Nation in bestowing such right 
in pursuance of the treaty with the United States of 1866.86 The 
Chickasaws took no action to secure the rights of their freedmen 
under said treaty and allotments of 40 acres each were made to 
them by virtue of section 29 of the Atoka Agreement, which 
exempted the lands of the members of the tribes from taxation, 
and specified that: 

* * * This provision shall also apply to the Choctaw 
and Chickasaw freedmen to the extent of his allot
ment. * * * 

It has been held that the allotments of Chickasaw freedmen 
under the Atoka Agreement and 1902 supplemental agreement 
became taxable when the Act of May 27, 1908, removed the tax 
exemption.87 In distinguishing the case of Choate v. Trapp, 
the court declared that the exemption enjoyed by members of 
the · tribes could not be abrogated by Congress because it had 
been granted in consideration of this relinquishment of some 
of their rights and therefore vested in the Indians a property 
right of which they could not be deprived under the Fifth Amend
ment of the Constitution; but that the freedmen had relinquished 
nothing and were therefore in a different position, and that by 
the terms of the Atoka Agreement, the rights of the freedmen 
remained subject to subsequent acts of Congress, and therefore 
the tax exemption could be removed. 

The same reasoning would seem equally applicable to the 
Choctaw freedmen. 

82 Act of June 28, 1898, 30 Stat. 495, 507, sec. 29. See fn. 81 supra. 
83 224 U. S. 665 (1912) ; followed in Gleason v. Wood, 224 U. S. 679 

(1912). See Chapter 13, sees. 1B, 7A. 
84 Carpenter v. Shaw, 280 U. S. 363 (1930) . The court reasoned that 

since the royalty interest was a right attached to the reversionary interest 
in the land, the royalty was not taxable. 

8s McNee v. Whitehead, 253 F ed. 546 (C. C. A. 8, 1918). 
86 Treaty of April 28, 1866, Art. 3, 14 Stat. 769. 
87 Alkn v. Trirnmer, 45 Okla. 83, 144 Pac. 795 (1914), writ of error 248 

u. s. 590 (1918). 

C. CREEKS S7a 

Under the Creek Agreements 88 allotments were made inalien
able for 5 years from June 30, 1902, and each citizen was 
allowed to: 

* * * select from his allotment forty acres of land, 
or a quarter of a quarter section, as a homestead, which 

87 a While the Creeks are most commonly referred to as a tribe, they 
are also referred to in various treaties, acts of Congress, judicial opinions 
an<;l administrative rulings as a confederacy consisting of tribes, bands, 
or "towns". Thus in Mitchel v. Undted States, 9 Pet. 711 (1835), the 
Supreme Court upheld land titles based upon "deeds from various tribes 
of Indians belonging to the great Creek Confederacy" (at p. 725). And 
see Memo. Sol. I. D. July 15, 1937, cited in Chapter 14, sec. 1. Creek 
"towns" which have adopted tribal constitutions are Thlopthlocco Tribal 
Town (constitution ratified, December 27, 1938; charter ratified, April 
13, 1939) and Alabama-Quassarte Tribal Town (constitution ratified, 
January 10, 1939, charter ratified, May 24, 1939). 

88 Original agreement: Act of March 1, 1901, 31 Stat. 861. 
Supplementing Act of March 24, 1832, 7 Stat. 366, 367 ; Act of June 
14, 1866, 14 Stat. 785, 787; Act of June 28, 1898, 30 Stat. 495, 498, 
500, 520. Amended by Act of June 30, 1902, 32 Stat. 500. Repealed 
in part, Act of June 30, 1902, 32 Stat. 500. Supplemented by Act of 
June 30, 1902, 32 Stat. 500 ; Act of March 3, 1903, 32 Stat. 982; Act 
of March 3, 1905, 33 Stat. 1048 ; Act of August 1, 1914, 38 Stat. 582 ; 
Act of August 24, 1922, 42 Stat. 831. Cited: 24 Op. A. G. 623 (1903) ; 
25 Op. A. G. 163 (1904) ; 34 Op. A. G. 275 (1924) ; Op. Sol. I. D. 
D.40462, October 31, 1917; Op. Sol. I. D. M.10526, December 13, 1923 ; 
Memo. Sol. I. D., September 17, 1936; 53 I. D. 502 (1931); Armstr ong 
v. Wood, 195 Fed. 137 (C. C. E. D. Okla., 1911); Bagby v. United 
States, 60 F. 2d 80 (C. C. A. 10, 1932) ; Bartlett v. Okla. Oil Co., 218 
Fed. 380 (D. C. E. D. Okla., 1914); B1·ann v. B ell, 192 Fed. 427 (C. C. 
E. D. Okla., 1911); Brown v. United States, 27 F. 2d 274 (C. C. A. 8, 
1928); Browning v. United States, 6 F. 2d 801 (C. C. A. 8, Hl25), 
cert. den. 269 U. S. 568 (1925) ; Buster v. Wright, 135 Fed. 947 (C. C. 
A. 8, 1905), app. dism. 203 U. S. 599; Campbell v. Wadsworth, 248 
U. S. 169 (1918) ; Capital Tou;nsite Co. v. Fo(J), 6 Ind. T. 223 (1906) ; 
Carter Oil Co. v. Scott, 12 F. 2d 780 (D. C. N. D. Okla., 1926), rev'd. 
sub nom. Knight v. Carter Oil Oo., 23 F. 2d 481 (C. C. A. 8, 1927) ; 
Choctaw 0. & G. R. R. Co. v. Mackey, 256 U. S. 531 (1921) ; City of Tulsa 
v. Southwestern Bell Tel. Co., 75 F. 2d 343 (1935), cert. den. 295 
U. S. 744; Creek Nation v. United States, 78 C. Cis. 474 (1933) ; Evan.~ 
v. Victor, 204 Fed. 361 (C. C. A. 8, 1913) ; E(J) parte Webb, 225 U. S. 
663 (1912) ; Fink v. County Commissioners, 248 U. S. 399 (1919) ; 
Fish v. Wise, 52 F. 2d 544 (C. C. A. 10, 1931), cert. den. 282 U. s. 
903 (1931), 284 U. S. 688 (1932); Folk v. United States, 233 Fed'. 
177 (C. C. A. 8, 1916) ; Fulsom v. Quaker Oil & Gas Co., 35 F. 2d 84 
(C. C. A. 8, 1929) ; Gilcrease v. McCullough, 249 U. S. 178 (1919); 
Grayson v. Harris, 267 U. S. 352 (1925) ;. Harris v. Bell, 254 U. S. 
103 (1920) ; Harris v. Hardridge, 7 Ind. T. 532 (1907) ; Harris v. 
Hardridge, 166 Fed. 109 (C. C. A. 8, 1908); Hawlr,ins v . Okla. Oil Co., 
195 Fed. 345 (C. C. E. D. Okla. 1911); Hopkins v. United States, 235 
Fed. 95 (C. C. A. 8, 1916) ; In re Lancls of Five Civilized Tribes, 199 
Fed. 811 (D. C. E. D. Okla. 1912); Indian L. & T. Co. v. Shoenfelt, 5 
Ind. T. 41 (1904) rev'd by 135 Fed. 484 (1905) ; Iowa Land & Trust 
Co. v. United States, 217 Fed. 11 (C. C. A. 8, 1914); J effer son v. Fink, 
247 U. S. 288 (1918) ; Janus v. United States, e(J) r·el. Humpl~~rey, 38 
F. 2d 431 (C. C. A. 9, 1930) ; Joplin Mercantile Co. v. United States, 
236 U. S. 531 (1915) ; Kernohah v. ShafTer Oil & Refining Co., 38 F. 
2d 665 (D. C. N. D. Okla., 1930) ;. King v. Ickes, 64 F. 2d 9791 (App_ 
D. C. 1tJ1:$3); Knight v. Carter Oil Co., 23 F. 2d 481 (C. C. A. 8, 1927); 
Locke v. M'Murry, 287 Fed. 276 (C. C. A. 8, 1923) ; Missour'i, Kansas 
& Te(J)as Ry. Co. v. United States, 47 C. Cis. 59 (1911) ; McDouga~ v. 
MoKay, 237 U. S. 372 (1915) ; McKee v. Henry, 201 Fed. 74 (C. C. A. 
8, 1912) ; Malone v. Alderdice, 212 Fed. 668 (C. C. A. 8, 1914) ; Mandler 
v. United States, 49 F. 2d 201 (C. C. A. 10, 1931) ; Mandler v. United 
States, 52 F. 2d 713 (C. C. A. 10, 193.L ) ; Marlin v. Lewallen, 276 
U. S. 58 (1928) ; Morrison v. United Stai es, 6 F. 2d 811 (C. C. A. 8, 



438 SPECIAL LAWS RELATING TO OKLAHOMA 

shall be and remain· nontaxable, inalienable, and free 
from any incumbrance whatever for twenty-one years 
from the date of the deed therefor, and a separate deed 
shall be issued to each allottee for his homestead, in which 
this condition shall appear.89 

1925) ; Mullen v. United States, 224 U. S. 448 (1912) ; Nortoru v. 
Larney, 226 U. S. 511 (1925) ; Parker v. R ·ichard, 250 U. S. 235 (1919) ; 
Parker v. Riley, 250 U. S. 66 (1919) ; Pigeon v. Buck, 237 U. S. 386 
(1915) ; Porter v. Murphy, 7 Ind. T. 395, 104 S. W. 658 (1907), rev'd 
sub nom. Adams v. Murphy, 165 Fed. 304 (C. C. A. 8, 1908) ; Priddy v. 
Thompson, 204 Fed. 955 (C. C. A. 8, 1913); Reed v. Welty, 197 Fed. 
419 (D. C. E. D. Okla., 1912), rev'd, 219 Fed. 864, aff'd on rehearing, 
231 Fed. 930 ; Roubedeaum v. Quaker Oil & Gas Co. ot Okla., 23 F. 2d 
277 (C. C. A. 8, 1927), cert. den. 276 U. · S. 636; St. Louis & S. F. R. 
Co. v. Pfennighausen, 7 Ind. T. 685, 104 S. W. 880 (1907) ; Schellen
barger v. Fewell, 236 U. S. 68 (1915) ; Shulthis v. McDougal, 2::!5 
U. S. 561 (1912) ; Sizemore v. Brady, 235 U. S. 441 (1914) ; Skelton v. 
Dill, 235 U. S. 206 (1914) ; Stanclift v. Fom, 152 Fed. 697 (C. C. A. 
8, 1907), app. dism. 215 U. S. 619; Stewart v. Keyes, 295 U. S. 403 
(1935), rehearing den. 296 U. S. 661 (1935); Sunday v. Mallory, 248 
U. S. 545 (1919); Sweet v. Schock, 245 U. S. 192 (1917); Tiger v. 
Slinker, 4 F. 2d 714 (D. C. E. D. Okla., 1925) ; Tiger v. T'Win State 
OiZ Co., 48 F. 2d 509 (C. C. A. 10, 1931) ; Tiger v. Western Inv. Oo., 
221 U. S. 286 (1911) ; Turner v. United States, 51 C. C_ls. 125 (1916) ; 
Turner v. United States, 248 U. S. 354 (1919) ; United States v. Atkins, 
260 U. S. 220 (1922) ; United States v. Equitable Tr. Co., 283 U. S. 
738 (1931) ; United States v. Ferguson, 247 U. S. 175 (1918) ; United 
States v. Ft. Smith & W. H. Co., 195 Fed. 211. (C. C. A. 8, 1912); 
United States v. Gypsy Oil Co., 10 F. 2d 487 (C. C. A. 8, 1925) ; United 
States v. Hayes, 20 F. 2d 873 (C. C. A. 8, 1927), cert. den. 275 U. S. 
5·55; United States v. Jacobs, 195 Fed. 707 (C. C. A. 8, 1912) ; United 
States v. Lena, 261 Fed. 144 (C. C. A. 8, 1919) ; United s ·tateSI v. 
Martin, 45 F. 2d 836 (D. C. E. D. Okla., 1930); United States v. Mid 
Oontinenf) Pet. Corp., 67 F. 2d 37 (C. C. A. 10, 1933), cert. den. 
290 U. S. 702 (1933) ; United! States v. Rea-Read Mills & Elev. Co., 171 
Fed. 501 (C. C. E. D. Okla., 1909) ; United States v. Shock, 187 Fed. 
862, (C. C. E. D. Okla., 1911) ; United States v. Smith, 279 Fed. 136 
(D. C. E. D. Okla., 1922) ; United States v. Smith, 288 Fed. 356 (C. C. 
A. 8, 1923) United States v. Southern Surety Co., 9 F. 2d 664 (D. C. 
E. D. Okla., 1925) ; United States v. Tiger, 19 F. 2d 35 (C. C. A<. 8, 
1927) ; United States v. Western Inv. Co., 226 Fed. 726 (C. C. A~ 8, 
1915); United States v. Wildcat, 244 U. S. 111 (1917); United States 
Ea;press Co. v. Friedman, 191 Fed. 673 (C. C. A. 8, 1911); W. 0. 
Whitney Lumber & Grain Co. v. Crabtree, 166 Fed. 738 (C. C. A. 8, 
1908) ; Wade v. Fisher, 39 App. D. C. 245 (1912) ; Washington) v. 
Miller, 235 U. S. 422 (1914) ; Welty v. !Reed, 231 Fed. 930 (C. C. A. 
8, 1916) ; Willmott v. United States, 27 F. 2d 277 (C. C. A. 8, 1928) ; 
Woodward v. De Gratrenried, 238 U. S. 284 (1915). For annotations 
to Act of June 30, 1902, 32 Stat. 500, supplementing the Original Creek 
Agreement, see fn. 89, infra. 

s9 Act of June 30, 1902, sec. 16, 32 Stat. 500, 503. This act sup
plemented the Act of June 30, 1834, 4 Stat. 729; Act of May 31, 1900, 
31 Stat. 221, 231 ; Act of March 1, 1901, 31 Stat. 861, 869, sees. 7 
and 8 ; amended Act of March 1, 1901, 31 Stat. 861, 862, sec. 3, par. 2, 
864, sec. 8, 871, sec. 37 ; repealed Act of March 1, 1901, 31 Stat. 861, 
864, 868, sec. 24; and was supplemented by Act of April 21, 1904, 33 
Stat. 189 ; Act of June 21, 1906, 34 Stat. 325; Act of August 1, 1914, 
38 Stat. 582 ; Act of August 24, 1922, 42 Stat. 831. It was cited in 
26 Op. A. G. 317 (1907) ; Op. Sol. I. D., M.13807, January 23, 1925; 
A(lkins v. Arnold, 235 U. S. 417 (1914) ; Alfrey v. c-olbert, 168 Fed. 
231 (C. C. A. 8, 1909); Blackburn v. Muskogee Land Co., 6 Ind. T. 232, 
91 S. W. 31 (1906) ; Brader v. James, 246 U. S. 88 (1918) ; Heckman v. 
United States, 224 U. S. 413 (1912) ; Hill v. Rankin, 289 Fed. 511 
(D. C. E. D. Okla., 1923) ; Lanham v. McKeel, 244 U. S. 582 (1917) ; 
Moore v. Sawyer, 167 Fed. 826 (C. C. E. D. Okla., 1909) ; Morrison v. 
Burnette, 154 Fed. 617 (C. C. A. 8, 1907), app. dism. 212 U. S. 291 
(1909) ; Muskogee Land Co. v. Mullins, 165 Fed. 179 (C. C. A. 8, 1908) ; 

Nunn v. Hazelrigg, 216 Fed. 330 (C. C. A. 8, 1914) ; Pitman v. Com-
missioner of Internal Revenue, 64 F. 2d 740 (C. C. A. 10, 1933) ; 
Reynolds v. Fewell, . 236 U. S. 58 (1915) ; Self v. Prair·ie Oil & Gas Co., 
28 F. 2d 590 (C. C. A. 8, 1928) ; Taylor v. United States, 230 Fed. 580 
(C. C. A. 8, 1916) ; United States v. Bartlett, 235 U. S. 72 (1914) ; 
United States v. Black, 247 Fed. 942 (C. C. A. 8, 1917); United States 
v. Board of Commissioners of Mcintosh Cou'N!tY, 284 Fed. 103 (C. C. A. 
8, 1922), app. dism. 263 U. S. 691 ; United States v. Cook, 225 Fed. 
756 (C. C. A. 8, 1915) ; United States v. Knight, 206 Fed. 145 (C. C. A. 
8, 1913) ; United States v. Shock, 187 Fed. 870 (C. C. E. D. Okla., 
1911) ; United States v. Smith, 266 Fed. 740 (D. C. E. D. Okla., 1920) ; 
United States v. Woods, 223 Fed. 316 (C. C. A. 8, 1915). For annota
tions on the Original Creek Agreement, see fn. 88 aupra. 

These provisions conferred a right to hold the homestead 
exempt from taxation,90 which was vested and protected by the 
Fifth Amendment of the Federal Gonstitution.01 The Creek 
Agreements did not expressly confer upon Creek Indians any 
general exemption from taxation; only the homesteads were 
expressly exempted.92 

In the hands of a purchaser from an allottee, the homestead 
lands have been held taxable and the Supreme Court, in dis
tinguishing Choate v. Trapp,93 has limited its doctrine to cases 
where the land is still in the possession of the allottee.94 

D. SEMINOLES 

The Act of July 1, 1898,95 ratifying the Seminole Agreement, 
provides for allotment in severalty of lands of the Seminole 
Nation and states that 

* * * Each allottee shall designate one tract of forty 
acres, which shall, by the terms of the deed, be made 
inalienable and nontaxable as a homestead in perpetuity. 

Section 8 of the Act of March 3, 1903,96 provided that these 
homesteads 

* * * shall be inalienable during the lifetime of the 
allottee, not exceeding twenty-one years from the date 
of the deed for the allotment. * * * 

Although no specific restrictions are imposed by these statutes 
on lands other than homestead, it has been said that since the 
lands were nontaxable at the time of the agreement, and since 
it was the settled policy of the United States to protect the 
lands from taxation until the Indians were given full power 
of disposition, an exemption may be implied.97 Thus, .when 
restrictions on alienation were expressly imposed on surplus 
lands of full bloods by later acts,08 these lands were held 
nontaxable. 99 

. 00 United States v. Southern Surety Co., 9 F. 2d 664 (D. C. E. D. 
Okla., 1925). 

01 English v. Richardson, 224 U. S. 680 (1912). Of. Choate v. Trapp, 
224 U. S. 665 (1912), discussed in Chapter 13, sees. 1, 3, 7. 

92 As in the case of the Cherokees, the grant of nontaxable land by 
the agreement extended only to the homestead, and such exemption, 
as attached to the surplus, was by reason of the general restrictions 
against alienation. 

9o3 224 u. s. 665 (1912). 
94 Fink v. Countaf Commissioners, 248 U. S. 399 (1919) ; Sweet v. 

Schock, 245 U.S. 192 (1917). 
95 30 Stat. 567, 568. Repealing in part Act of June 7, 1897, 30 Stat. 

62. Supplemented by Act of March 3, 1903, 32 Stat. 982. Cited in 26 
Op. A. G. 340 (1907) ; 34 Op. A. G. 275 (1924) ; 35 Op. A. G. 421 (1928) ; 
53 I. D. 502 (1931) ; Ex parte Webb, 225 U. S. 663 (1912) ; Fish v. Wise, 
52 F. 2d 544 (C. C. A. 10, 1931) ; Goat v. United States, 224 U. S. 458 
(1912) ; In re Gray8on, 3 Ind. T. 497 (1901) ; ln re Land8 of Five Civ
ilized Tribes, 199 Fed. 811 (D. C. E. D. Okla., 1912) ; Moore v. Carter OiZ 
Oo., 43 F. 2d 322 (C. C. A. 10, 1930) ; Serruinole Nation v. United States, 
78 C. Cls. 455 (1933) ; Tiger v. Western Inv. Oo., 221 U. S. 286 (1911) ; 
United States v. Bean, 253 Fed. 1 (C. C. A. 8, 1918) ; United States v. 
Board of Com'rs ot Mcintosh) Cty., 284 Fed. 103 (C. C. A. 8, 1922); 
United States v. Seminole Nation, 299 U. S. 417 (1937) ; United States v. 
Smith, 266 Fed. 740 (D. C. E. D. Okla., 1920; United States v. Stigall, 
226 Fed. 190 (C. C. A. 8, 1915) ; United States Express Co. v. Friedman, 
191 Fed. 673 (C. C. A. 8, 1911); Vinson v. Gmham, 44 F. 2d 772 (C. C. A. 
10, 1930); Woodward v. DeGrafTenried, 238 U. S. 284 (1915). 

The Act of June 15, 1933, 48 Stat. 146, provided for per capita 
payment to the Seminole Indians from funds standing to their credit 
in the Treasury. 

The Act of April 27, 1932, 47 Stat. 140, required the General Council 
of the Seminole Tribe or Nation to approve the disposal of any tribal 
land. 

oa 32 Stat. 982, 1008. 
vr See United States v. Bean, 253 Fed. 1 (C. C. A. 8, 1918). 
98 Act of April 26, 1906, 34 Stat. 137, see fn. 101, infra; Act of May 

27, 1908, 35 Stat. 312, 315, discussed infra, fn. 102. 
oa See United States v. Bean. 253 Fed. 1 (C. C. A. 8, 1918). 
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E. FIVE CIVILIZED TRIBES AS A GROUP 

Shortly after the passage of these special allotment acts, 
Congress began to legislate for the Five Civilized Tribes as a 
group.100 

The link between restrictions and tax exemptions is clearly 
demonstrated by the Act of April 26, 1906/01 providing for the 

100 For many years there was a congressional committee on the 
Five Civilized Tribes in addition to the Committee on Indian Affairs. 
See, for example, Act of April 17, 1900, 31 Stat. 86, 88; Act of March 
3, 1901, 31 Stat. 960, 961. 

Also see 49 L. D. 348 (1922); and 53 I. D. 48 (1930), which stated 
among other things : 

By later legislation as found in the acts of April 26, 1906 (34 
Stat. 137), and May 27, 1908 {35 Stat. 312), Con~ress set up 
a new and uniform set of restrictions applicable alike to all or 
the Five Civilized Tribes. Without discussing the provisions of 
this later legislation in detail, it is sufficient for present purposes 
to point out that the restrictions against alienation of lands al
lotted to certain members of these tribes, including full-bloods 
and three-fourths bloods, not theretofore removed by or under 
any prior law, were continued to April 26, 1931, and the restric
tions as to certain other lands were removed with the provision 
that :;:uch lands should thereupon become subject to taxation by 
the State. (P. 50.) 

Other statutes dealing with allotments of the Five ,Civilized Tribes 
include: 

Act of August 24, 1912, c. 562, 37 Stat. 497. Amending Act of 
April 26, 1906, 34 Stat. 137. Cited in Memo. Sol. I. D., May 19, 1936; 
Bowling v. United States, 299 Fed. 438 (C. C. A. 8, 1924). This act 
authorized the Secretary of the Interior to sell land and timber reserved 
from allotment under sec. 7 of the Act of April 26, 1906, 34 Stat. 137, 
intra, fn. 101. 

The Act of June 28, 1898, 30 Stat. 495, see fn. 78, supra. 
The disposition of timber belonging to these tribes was also dealt with 

in the Act of January 21, 1903, 32 Stat. 774. Supplementing Act of 
February 8, 1887, 24 Stat. 388; Act of May 27, 1902, 32 Stat. 245. 
Repealed in part by the Act of March 3, 1905, 33 Stat. 1048. Sup
plemented by Act of March 3, 1903, 32 Stat. 982 ; Act of June 21, 1926, 
34 Stat. 325. Cited : Op. Sol. I. D., M.22121, April 12, 1927 ; Gibson 
v. Anderson, 131 Fed. 39 (C. C. A. 9, 1904) ; United States v. Gray, 
201 Fed. 291 (C. C. A. 8, 1912), app. dism. 263 U. S. 689; Ute Indians v. 
United States, 45 C. Cis. 440 (1910). 

Act of March 27, 1914, 38 Stat. 310, as amended by the Act of March 
2, 1921, 41 Stat. 1204, which provided for the drainage of Indian allot
ments of the Five Civilized Tribes. For other statutes dealing with 
the Five Civllized Tribes, see the Act of August 24, 1!922, 42 Stat. 831, 
supplementing Act of March 1, 1901, 31 Stat. 861, 863 ; Act of June 
30, 1902, 32 Stat. 500, 503; Act of March 3, 1903, 32 Stat. 982, 996; Act 
of April 21, 1904, 33 Stat. 189, 204 ; Act of April 26, 1906, 34 Stat. 137, 
145; Act of June 21, 1906, 34 Stat. 325, 373; Act of May 27, 1908, 
35 Stat. 312, which validated certain deeds executed by membQrs of 
the Five Civilized Tribes; and sec. 409a of title 25 of the U. S. Code·, 
derived from tlle Act of March 2, 1931, 46 Stat. 1471, which relieved 
restricted Indians in the Five Civilized Tribes, whose nontaxable lands 
are required for state, county, or municipal improvements, or sold to 
other persons, from taxation of land purchased with money received. 
By the amendment of the Act of June 30, 1932, 47 Stat. 474, this statute 
was made applicable to all tribes. 

The Act of May 26, 1920, 41 Stat. 625, as amended by Act of January 
7, 1925, 43 Stat. 728, empowered the Secretary of the Interior to pay 
out of any funds of the Creek, Cherokee, Choctaw, Chickasaw, and 
Seminole Nations, part of the cost of town improvements. The 1920 
act amended the Act of June 30, 1913, 38 Stat. 77, 96. 

For an example of a provision found in many appropriation statutes, 
see Act of February 14, 1920, sec. 18, 41 Stat. 408, 426. 

Some provisions_ applied to all the Five Civilized Tribes, but the 
Seminoles. See, for example, the Appropriation Act of May 31, 1900, 31 
Stat. 221, 236-238. For reg~lations relating to removal of restrictions 
and sale of lands of members of the Five Civilized Tribes and reinvest
ment of funds in nontaxable lands, see 25 C. F. R. 241.34-241.48. 

io1 Sec. 19, 34 Stat. 137, 144. This act also contained many other 
important provisions dealing with the leasing of allotments (sees. 19 
and 20 ; also see sec. 9 of this chapter) ; author,izing adult heirs to 
alienate inherited allotments (sec. 22), and providing for descent 
(sec. 5), reversion to tribe in default of heirs (sec. 21), and devise of 
allotments (sec. 23). 

The Act of April 26, 1906, supplemented the Act of May 31, 1900, 
31 Stat. 221 ; Act of February 28, 1902, 32 Stat. 43 ; Act of February 
19, 1903, 32 Stat. 841 ; Act of March 3, 1'905, 33 Stat. 1048. Amended 
by Act of June 21, 1906, 34 Stat. 325; Act of May 27, 1908, 35 Stat. 

. final disposition of the affairs of the Five Civilized Tribes. This 
statute imposes restrictions against alienation on allotments of 
full bloods for 25 years unless removed sooner by Congress, and 
provides that: 

* * * all lands upon which restrictions are removed 
shall be subject to taxation, and the other lands shall be 
exempt from taxation as long as title remains in the 
original allottee. 

312 ; Act of August 24, 1912, 37 Stat. 497 ; Act of April 10, 1926, 
44 Stat. 239 ; Act of May 10, 1928, 45 Stat. 495. Supplemented by 
Act of March 1, 1907, 34 Stat. 1015 ; Concurrent Resolution of April 
19, 1906, 34 Stat. 2832 ; Act of April 30, 1908, 35 Stat. 70; Act of 
May 29, 1908, 35 Stat. 444; Act of March 3, 1909, 35 Stat. 781; Act 
of April 4, 1910, 36 Stat. 269 ; Act of February 19, 1912, 37 Stat. 
67 ; Act of August 24, 1912, c. 562, 37 Stat. 497; Act of August 24, 
1922, 42 Stat. 831 ; Act of June 28, 1934, 48 Stat. 1467. Cited in 
Cabell, J. V., Descent and Distribution of Indian Lands (1932), 3 Okla. 
S. B. J. 208; 26 Op. A. G. 127 (1907); 26 Op. A. G. 340 (1907); 
26 Op. A. G. 351 (1907); 27 Op. A. G. 530 (1909) ; 29 Op. A. G. 131 
(1911) ; 29 Op. A. G. 231 (1911) ; 34 Op. A. G. 275 (1924) ; 34 Op. 
A. G. 302 (1924) ; Op. Sol. I. D., M.7996, August 2, 1922; Op. Sol. 
I. D., D.46987, November 13, 1922; Op. Sol. I. D., M.10526, December 
13, 1923; Op. Sol. I. D., M.7316, May 28, 1924; Op. Sol. I. D., October 
4, 1926; Report of Status of Pueblo of Pojoaque, November 3, 1932 ; 
Op. Sol. I. D., M.27843, January 22, 1935; Op. Sol. I. D., M.27759, 
January 22, 1935; Op. Sol. I. D., M.27814, January 30, 1935 ; Memo. 
Sol. I. D., September 20, 1935; Op. Sol. I. D., M.27814, April 23, 1936; 
Memo. Sol. I. D., May 19, 1936; Memo. Sol. I. D., September 17, 1936; 
Memo. Sol. I. D., August 25, 1937; 53 l. D. 48 (1930) ; 53 I. D. 471 
(1931) ; 53 I. D. 502 (1931) ; 53 I. D. 637 (1932) ; 54 I. D. 109 (1932) ; 
Anch.or Oil Go. v. Gray, 256 U. S. 519 (1921) ; Anicker v. Gunsburg, 
246 U. S. 110 (1918) ; Barnett v. Kunkel, 259 Fed. 394 (C. C. A. 8, 
1919) ; Bartlett v. Okla. Oil Go., 218 Fed. 380 (D. C. E. D. Okla., 1914) ; 
Bilby v. Stewart, 246 U. S. 255 (1918) ; Blundell v. Wallace, 267 U. S. 
373 (1925) ; Brader v. James, 246 U. S. 88 (1918) ; Brown v. United 
States, 44 C. Cis. 283 (1907), revd. sub nom. Brown & Gritts v. United 
States, 219 U. S. 346 (1911) ; Bttnch v. Cole, 263 U. S. 250 (1923) ; 
Caesar v. Burgess, 103 F. 2d 503 (C. C. A. 10, 1939) ; Cherokee Nation v. 
United States, 85 C. Cis. 76 (1937) ; Choctaw Nation v. United States, 
81 C. Cis. 1 (1935), cert. den. 296 U. S. 643; Choctaw Nation v. United 
States, 83 C. Cis. 49 (1936) ; City of Tulsa v. Southwestern Bell Tel. 
Go., 75 F. 2d 343 (C. C. A. 10, 1935), cert. den. 295 U. S. 744; Cochran 
v. United States, 276 Fed. 701 (C. C. A. 8, 1921); Gully v. Mitchell, 
37 F. 2d 493 (C. C. A. 10, 1930), cert. den. 281 U. S. 740; Darks v. 
Ickes, 69 F. 2d 230 (App. D. C., 1934) ; David v. Younken, 250 Fed. 
208 (C. C. A. 8, 1918) ; Derrisaw v. SchafJer, 8 F. Supp. 876 (D. C. 
E. D. Okla., 1934) ; Duncan Townsite Go. v. Lane, 245 U. S. 308 (1912) ; 
Eslick v. United States, 51 C. Cis. 266 (1916) ; Fleming v. McCurtain, 
215 U. S. 56 (1909) ; Frame v. Bivins, 189 Fed. 785 (C. C. E. D. Okla., 
1909) ; Fulsom v. Quaker Oil & Gas Go., 35 F. 2d 84 (C. C. A. 8, 
1929) ; Gannon v. Johnston, 243 U. S. 108 (1917) ; Gar{teld v. United 
States w rel. Allison, 211 U. S. 264 (1908) ; Garfield v. United States 
e[l) rel. Goldsby, 211 U. S. 249 (1908) ; Garfield v. United States e[l) rel. 
Lowe, 34 App. D. C. 70 (1909) ; Glenn·v. Lewis, 105 F. 2d 398 (C. C. A. 
10, 1939), cert. den. 60 Sup. Ct. 130 ; Goat v. United States, 224 U. S. 
458 (1912) ; Gritts v. Fisher, 224 U. S. 640 (1912) ; Hallam v. Oomr 
merce Mining & Royalty Go., 49 F. 2d 103 (C. C. A. 10, 1931), cert. den. 
284 U. S. 643 (1931) ; Harris v. Bell, 254 U. S. 103 (1920) ; Harris v. 
Gale, 188 Fed. 712 (C. C. E. D. Okla., .1911); Heckman v. United States. 
224 U. S. 413 (1912) ; Henny Gas Go. v. United States, 191 Fed. 132 
(C. C. A. 8, 1911); In re Jessie's Heirs, 259 Fed. 694 (D. C. E. D. 
Okla., 1919) ; In re Lands ot Five Civilized T1·ibes, 199 Fe'd. 811 
(D. C. E. D. Okla., 1912) ; In re Palmer's Will, 11 F. Supp. 301 
(D. C. E. D. Okla., 1935) ; Iowa Land & Trust Go. v. United States, 
217 Fed. 11 (C. C. A. 8, 1914); Jack v. 'Hood, 39 F. 2d 594 (C. C. A. 
10, 1935); Jennings v. Wood, 192 Fed. 507 (C. C. A. 8, 1911); King v. 
Ickes, 64 F. 2d 979 (App. D. C., 1933) ; Knight v. Lane, 228 U. S. 6 
(1913); Ledbetter v. Wesley, 23 F. 2d 81 (C. C. A. 8, 1927), cert. den. 
276 U. S. 631 (1928), 276 U. S. 636 (1928) ; Ligon v. Johnstt-n, 164 
Fed. 670 (C. C. A. 8, 1908), app. dism. 223 U. · S. 741; Locke v. ll'Mur
ry, 287 Fed. 276 (C. C. A. 8, 1923) ; M. K. & T. Ry. Go. v. United 
States, 47 C. Cis. 59 (1911) ; Moore v. Garter Oil Go., 43 F. 2d 322 
(C. C. A. 10, 1930), cert. den. 282 U. S. 903; Morrison v. Burnette, 
154 Fed. 617 (C. C. A. 8, 1907), app. dism. sub nom. Laurel Oil & Gas 
Go. v. Morrison, 212 U. S. 291 (1909) ; Mullen v. Pickens, 250 U. S. 
5'90 (1919) ; Mullen v. United States, 224 U. S. 448 (1912) ; Muskrat v. 
United States, 219 U. S. 346 (1911) ; Ne-Kah-Wah-She-Tun-Kah v. Fall, 
290 Fed. 303 (App. D. C., 1923), app. dism. 266 U. S. 595 (1925); 
Nunn v. Hazelrigg, 216 Fed. 330 (C. C. A. 8, 1914); Parker v. llileu, 
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This provision was made more emphatic in the Act of May 27, 
1908/02 the next major act relating to the Five Tribes. Section 4 
provides: 

* * * all land from which restrictions have been or 
shall be removed shall be subject to taxation and all other 
civil burdens as though it were the property of other 
persons than allottees of the Five Civilized Tribes * * * 

250 U. S. 66 (1919); Reed v. W elty, 197 Fed. 419 (D. C. E. D. Okla., 
1912), revd. sub nom. Welty v. Reed, 219 Fed. 864 (C. C. A. 8, 1915) ; 
affd. on rehearing sub nom. Welty v. Reed, 231 Fed. 930 (C. C. A. 8, 
1916) ; Rogers v. Rogers, 263 Fed. 160 (D. C. E. D. Okla., 1919) ; 
Roubedeaux v. Quaker Oil & Gas Co. of Okla., 23 F. 2d 277 (C. C. A. 
8, 1927), cert. den. 276 U. S. 636; Seminole Nation v. United States, 
78 C. Cis. 455 (1933) ; Shulthis v. McDougal, 225 U. S. 561 (1912) ; 
Stewart v. Keyes, 295 U. S. 403 (1935), rehearing den. 296 U. S. 661 
(1935) ; Sunday v. Mallon/, ~48 U. S. 545 (1919); Superintendent v. 
Commissioner, 295 U. S. 418 (1935) ; Sweet v. Schock, 245 U. S. 192 
{1917) ; Talley v. Burgess, 246 U. S. 104 (1918); Taylor v. Parker, 
235 U. S. 42 (1914) ; Tiger v. Western Investment Co., 221 U. S. 286 
(1911) ; United States v. Bartlett, 235 U. S. 72 (1914) ; United States 
v. Bean, 253 Fed. 1 (C. C. A. 8, 1918) ; United States v. Board of Com
missioners of Mcintosh County, 284 Fed. 103 (C. C. A. 8, 1922), app. 
dism. 263 U. S. 691 ; United States v. Oomet Oil and Gas Co., 202 Fed. 
849 (C. C. A. 8, 1913) ; United States ex rel. Johnson v. PUJ]Jne, 253 
U. S. 209 (1920); United States v. Ferguson, 247 U. S. 175 (1918); 
Unitea States v. First National Bank, 234 U. S. 245 (1914) ; United 
States v. Fooshee, 225 Fed. 521 (C. C. A. 8, 1915); United States v. 
Gypsy Oil Co., 10 li'. 2d 487 (C. C. A. 8, 1925) ; United States v. 
Halsell, 247 Fed. 390 (C. C. A. 8, 1918) ; United States v. Hayes, 20 
F. 2d 873 (C. C. A. 8, 1927), cert. den. 275 U. S. 555; United States 
v. Hinkle, 261 Fed. 518 (C. C. A. 8, 1919) ; United States v. Knight, 
206 Fed. 145 (C. C. A. 8, 1913) ; United States v. Rea-Read Mill & 
Elevator Co., 171 Fed. 501 (C. C. E. D. Okla., 1909) ; United States 
v. Seminole Nation, 299 U. S. 417 (1937) ; United States v. Shock. 
187 Fed. 862 (C. C. E. D. Okla., 1911) ; United States v. Shock, 187 
Fed. 870 (C. C. E. D. Okla., 1911) ; UniteQ, States V'. Smith, 266 Fed. 
740 (D. C. E. D. Okla., 1920) ; United States v. Smith, 279 Fed. 136 
(D. C. E. D. Okla., 1922), revd. by 288 Fed. 356 (C. C. A. 8, 1923); 
United States v. Stigall, 226 Fed. 190 (C. C. A. 8, 1915) ; United 
States v. Tiger , 19 F. 2d 35 (C. C. A. 8, 1927) ; United States v. Western 
Inv. Co., 226 Fed. 726 (C. C. A. 8, 1915) ; United States v. Whitmire, 
236 Fed. 474 (C. C. A. 8, 1916) ; U. S. Express Co. v. Friedman, 191 
Fed. 673 (C. C. A. 8, 1911); Vinson v. Graham, 44 F. 2d 772 (C. C. A. 
10, 1930), cert. den. 283 U. S. 819; Wade v. Fisher, 39 (App. D. C. 
245, 1912) ; Williams v. White, 218 Fed. 797 (C. C. A. 8, 1914) ; 
Winton v. Amos, 255 U. S. 373 (1921). 

102 35 Stat. 312. Otber provisions in this statute included the removal 
of restrictions upon alienation on all lands of allottees enrolled as 
intermarried whites, as freedmen, and as mixed-blood Indians having 
less than half Indian blood, including! minors ; and all lands except 
homesteads of allottees enrolled as mixed-bl0od Indians having half 
or more than half and less than three-quarters Indian blood. The 
homesteads of such Indians shall be restricted until April 26, 1931, except 
that the Secretary of the Interior. may remove such restrictions (sec. 1). 
It also contained provisions relating to tbe leasing of allotted lands 
(sees. 2, 3, and 6 ~ also see sec. 9 of this chapter) and the alienation 
of inherited lands (sec. 9; also see sec. 11 of this chapter). 

This act supplemented Act of February 28, 1902, 32 Stat. 43 ; 
Act of April 26, 1906, 34 Stat. 1~7. Amending Act of April 26, 1906, 
34 Stat. 137. Amended by Act of April 10, 1926, 44 Stat. 239. Sup
plemented by Act of March 3, 1909, 35 Stat. 781 ; Act of .April 4 , 1910, 
36 Stat. 269: Act of August 24, 1922, 42 Stat. 831; Act of March 7, 
1928, 45 Stat. 200; Act of May 10, 1928, 45 Stat. 495; Act of March 4, 
1929, 45 Stat. 1562 ; Act of March 4, 1929, 45 Stat. 1623 ; Act of 
March 26, 1930, 46 Stat. 90 ; Act of May 14, 1930, 46 Stat. 279 ; Act 
of February 14, 1931, 46 Stat. 1115 ; Act of April 22, 1932, 47 Stat. 
91; Act of February 17, 1933, 47 Stat. 820; Act of January 27, 1933, 
47 Stat. 777; Act of March 2, 1934, 48 Stat. 362; Act of May 9, 1935, 
49 Stat. 176; Act of June 22, 1936, 49 Stat. 1757; Act of August 9, 
1937, 50 Stat. 564; Act of May 9, 1938, 52 Stat. 291. 

Cited in J. V. Cabell, Descent and Distribution of Indian Lands (1932), 
3 Okla. S. B. J. 208; J. K. Dixon, The Indian (1917), 23 Case and 
Com. 712; H. Krieger, Principles of the Indian Law and the Act 
of June 18, 1934 (1935), 3 Geo. Wash. L. Rev. 279; J. R. T. Reeves, 
Probating Indian Estates (1917), 23 Case and Com. 727; I. F. Rus
sell, The Indian Before the Law (1909), 18 Yale L. J. 328; J. H. 
Wigmore, The Federal Senate as a Fifth Wheel (1929), 24 Ill. L. 
Rev. 89; 27 Op. A. G. 530 (1909) ; 34 Op. A. G. 275 (1924) ; 35 Op. 
A. G. 421 (1928) ; Op. Sol. I. D., D.40462, October 31, 1917; Op. 

Sol. I. D., M.26067, April 29, 1922; Op. Sol. . I . D., M.7996, August 
2, 1922; Op. Sol. I. D. , D.46987, November 13, 1922; Op. Sol. I. D., 
October 4, 1926; Op. Sol. I. D., M.18320, December 21, 1926; Op. 
Sol. I. D., 22121, April 12, 1927 ; Memo. Sol. I. D., September 20, 1935 ; 
Ass't. Secy's. Letter to A. G., February 1 , 1935 ; Memo. Sol. I. D., 
June 4, 1935 ; Memo. Sol. I. D., September 21, 1935 ; Memo. of Commr., 
August 11, 1936; Memo. Sol. I. D., September 17, 1936; Memo. Sol. I. D. , 
January 13, 1937; Memo. Sol. I. D., January 23, 1937; Memo. Sol. 
I. D., February 5, 1937 ; Memo. Sol. I. D., April 8, 1937 ; Memo. Sol. 
I. D., May 14, 1938; 49 L. D. 348 (1922) ; 50 L. D. 691 (1924) ; 53 
I. D. 48 (1930) ; 53 I . D. 471 (1931) ; 53 I. D. 412 (1931) ; 53 I. D. 
502 (1931) ; 54 I. D. 382 (1934) ; Anchor Oil Co. v. Gray, 256 U. S. 519 
(1921) ; Anicker v. Gunsburg, 246 U. S. 110 (1918) ; Bagby v. United 
States, 60 F. 2d 80 (C. C. A. 10, 1932) ; Ba1·bre v. Hood, 228 F ed. 658 
(C. C. A. 8, 1916) ; Bartlett v. Oklahoma Oil Co. , 218 Fed. 380 (D. C. 
E. D. Okla., 1914) ; Baze v. Scott, 24 F. Supp. 806 (D. C. E. D. Okla., 
1938) ; Bell v. Cook, 192 Fed. 597 (C. C. E. D. Okla., 1911) ; Bilpy v. 
Stewart, 246 U. S. 255 (1918) ; Board of Comm'rs. of Tulsa County, 
Okla. v. United States, 94 F. 2d 450 (C. C. A. 10, 1938) ; Bond v. Tom, 
25 F. Supp. 157 (D. C. N. D. Ol{la. , 1938 ) ; Brown v. United States, 
27 F. 2d 274 (C. C. A. 8, 1928) ; Bunch v. Cole, 263 U. S. 250 (1923) ; 
Burgess v. Nail, 103 F. 2d 37 (C. C. A. 10, 1939) ; Caesar· v. Burgess, 
103 F. 2d 503 (C. C. A. 10, 1939) ; Carpenter v. Shaw, 280 U. S. 
363 (1930) ; Chisholm v. Ct·eek & Ind. D ev. Co., 273 Fed. 589 (D. C. 
E . D. Okla., 1921) ; aff'd, in part and rev'd , in part sub nom·. Sperry 
Oil Co. v. Chisholm, 264 U. S. 488 (1924) ; Choate v. Trapp, 224 U. S. 
665 ( 1912) ; Commr. of Internal Revenue v. Owens, 78 F. 2d 768 (C. C. 
A. 10, 1935) ; Conner v. Cornell, 32 F. 2d 581 (C. C. A. 8, 1929), cert. 
den. 280 U. S. 583; Cully v. Mitchell, 37 F. 2d 493 (C. C. A. 10, 1930), 
cert. den. 281 U. S. 740; Derrisaw v. Schaffer, 8 F. Supp. 876 (D. C. 
E. D. Okla., 1934) ; English v. Richardson, Treasurer of TUlsa County, 
Oklahoma, 224 U. S. 680 (1912) ; Etchen. v. Cheney, 235 F ed. 104 
(C. C. A. 8, 1916) ; E x parte Pero, 99 F . 2d 28 (C. C. A. 7, 1938), cert. 
den. 306 U. S. 643; Fink v. County Comm'rs., 248 U. S. 399 (1919) ; 
Fulsom v. Quaker Oil & Gas Co ., 35 F. 2d 84 (C. C. A. 8, 1929) ; Gi l
crease v. McCullough, 249 U. S. 178 (1919); Gleason v. Wood, 224 U. S. 
679 (1912); Glenn v. Lew is, 105 F. 2d 398 (C. C. A. 10, 1939), cert. 
den. 60 Sup. Ct. 130; Goat v. United States, 224 U. S. 458 (19.12) ; 
Hallam v. Commerce Mining c~ Royalty Co., 49 F. 2d 103 (C. C. A. 10, 
1931), cert. den. 284 U. S. 643 (1931); Hampton v. E w art, 22 F. 2d 
81 (C. C. A. 8, 1927), • cert. den . 276 U. S. 623 (1928 ) ; Har jo v. 
Empire Gas & Fuel Co ., 28 F. 2d 596 (C. C. A. 8, 1928) ; Harri s v. B ell, 
254 U. S. 103 (1920) ; Han·is v. Gale, 188 Fed. 712 (C. C. E. D. Okla., 
1911) ; Heckman v. United States, 224 U. S. 413 (1912) ; Hill v. Rankin, 
289 F ed. 511 (D. C. E. D. Ql{la., 1923) ; Holmes v. United States, 33 
F. 2d 688 (C. C. A. 8, 1929) ; Holmes v. United States, 53 F. 2d 960 
(C. C. A. 10, 1931) ; Hopkins v. United States, 235 F ed. 95 (C. C. A. 8, 
1916) ; Ickes v. United States, ex rel. P erry, 64 F. 2d 982 (App. D. C. 
1933) ; In re Jessie's Heirs, 259 Fed. 694 (D. C. E. D. Okla., 1919) ; 
In Re Palmer's Will, 11 F. Supp. 301 (D. C. E. D. Okla., 1935) ; Indian 
Territory Oil Co. v. Board, 288 U. S. 325 (1933) , app. dism. 287 U. S. 
573; :[ack v. Hood, 39 F. 2d 594 (C. C. A. 10, 1935) ; Jackson v. Gates 
Oil Co., 297 Fed. 549 (C. C. A. 8, 1924) ; Jackson v. Harris, 43 F. 
2d 513 (C. C. A. 10, 1930) ; J efferson v. Fink, 247 U. S. 288 (1918) ; 
Johnson v. United States, 64 F. 2d 674 (C. C. A. 10, 1933) , cert. den. 
290 U. S. 65.1 (1933) ; Jones v. Prairie Oi l Co., 273 U. S. 195 (1927) ; 
Kemmerer v. Mildland Oil & Drilling Co., 229 Fed. 872 (C. C. A. 8, 1915) ; 
Kiker v. United States, 63 F. 2d 957 (C. C. A. 10, 1933) ; K ing v. Ickes, 
64 F. 2d 979 (App. D. C. 1933) ; Ledbetter v. W esley, 23 F. 2d 81 (C. C. 
A. 8, 1927), cert. den. 276 U. S. 631, 636 (1928) ; Locke v. M'Murry, 
287 Fed. 276 (C. C. A. 8, 1923) ; McDaniel v. Holland, 230 F ed. 945 
(C. C. A. 8, 1916) ; McNee v. Whitehead, 253 F ed. 546 (C. C. A. 8, 1918) ; 
Malone v. Alderdice, 212 Fed. 668 (C. C. A. 8, 1914) ; Mars v. McDougal, 
40 F. 2d 247 (C. C. A. 10, 1930) ; Moore v. Carter Oil Co., 43 F. 2d 
322 (C. C. A. 10, 1930), cert. den. 282 U. S. 903; Moore v. Sawyer , 
167 Fed. 826 (C. C. E. D. Okla. , 1909) ; Mudd v. P erry, i4 F. 2d 430 
(D. C. N. D. Okla., 1926), aff'd 25 F. 2d 85 (C. C. A. 8, 1928), 
cert. den. 278 U. S. 601; Mullen v. Pickens, 250 U. S. 590 (1919) ; Nunn 
v. Hazelrigg, 216 F ed. 330 (C. C. A. 8, 1914); Okla. , K . & M. I. Ry. Co. 
v. Bowling, 24!) Fed. 592 (C. C. A. 8, 1918) ; Parker v. Ri chard, 250 
U. S. 235 (1919) ; Parker v. Riley, 250 U. S. 66 (1919) ; Pitman v. 
Comm'r. of Internal Revenue, 64 F. 2d 740 (C. C. A. 10, 1933) ; 
Powell v. City of Ada, 61 F. 2d 283 (C. C. A. 10, 1932) ; Priddy v. 
Thompson, 204 Fed. 955 (C. C. A. 8, 1913) ; Pr ivett v. United States, 
256 U. S. 201 (1921) ;. Roberts v. Anderson, 66 F. 2d 874 (C. C. A. 10, 
1933) ; Rogers v . Rogers, 263 Fed. 160 (D. C. E. D. Okla ., 1919) ; Self v. 
Prairie Oil & Gas Co., 28 F. 2d 590 (C. C. A. 8, 1928), cert. den. 278 
U. S. 659; Seminole Nation v. United States, 78 C. Cis. 455 (1933) ; 
Shaw v. Gibson-Zahniser Oil Corp., 276 U. S. 575 (1928) ; Stewart v. 
Keyes, 295 U. S. 403 (1935), rehearing den. 296 U. S. 661 (1935) ; 
Sunderland v. United States, 266 U. S. 226 (1924) ; Superintendent v. 
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The Act of May 27, 1908/03 together with the 1906 Act/04 and 
the Acts of April 12, 1926/05 May 10, 1928/06 May 24, 1928/07 

and January 27, 1933/08 are the principal statutes defining re
strictions, and the corrPsponding tax exemptions, with reference 
to the property of the Five Civilized Tribes. Without detailed 
discussion, the only general statement that can be made is that 
Congress has sought to protect from taxation and alienation, 

Commissioner, 295 U. S. 418 (1935) ; Sweet v. Schock, 245 U. S. 192 
(1917); Taylor v. Parker, 235 U. S. 42 (1914); Taylor v. United States, 
230 Fed. 580 (C. C. A. 8, 1916); Tiger v. Fewell, 22 F. 2d 786 (C. C. A. 8, 
1927), cert. den. 269 U. S. 572 ( 1925), writ of error dism. 271 U. S. 
649 (1926), cert. den. 276 U. S. 629; Tiger v. Slinker, 4 F. 2d 714 (D. 
C. E. D. Okla., 1925) ; Tiger v. Western Investment Co., 221 U. S. 286 
(1911) ; Truskett v. Closser, 236 U. S. 223 (1915) ; United States v. 
A..llen, 179 Fed. 13 (C. C. A. 8, 1910); United States v. Bartlett, 235 
U. S. 72 (1914) ; United States v. Bean, 253 Fed. 1 (C. C. A. 8, 1918) ; 
United States v. mack, 247 Fed. 942 (C. C. A. 8, 1917) ; United States 
v. Board of Comm'rs. of Mcintosh County, 284 Fed. 103 (C. C. A. 8, 
1922), app. dism. 263 U. S. 691; United States v. Brown, 8 F. 2d 
564 (C. C. A. 8, 1925), cert. den. 270 U. S. 644 (1926); United States 
v. Cook, 225 Fed. 756 (C. C. A. 8, 1915) ; United States v. Equitable 
Trust Co., 283 U. S. 738 (1931) ; United States v. Ferguson, 247 U. S. 
175 (1918); United States v. Gray, 284 Fed. 103 (C. C. A. 8, 1922), 
app. dism. 263 U. S. 689 ; United States v. Gypsy Oil Co., 10 F. 2d 487 
(C. c. A. 8, 1925) ; United States v. Haddock, 21 F. 2d 165 (C. C. A. 8, 
1927) ; United States v. Halsell, 247 Fed. 390 (C. C. A. 8, 1918) ; United 
States v. Knight, 206 Fed. 145 (C. C. A. 8, 1913); United States v. 
Law, 250 Fed. 218 (C. C. A. 8, 1918) ; United States v. Lee, 24 
F. Supp. 814 (D. C. E. D. Okla., 1938) ; United States v. Martin, 
45 F. 2d 836 (D. C. E. D. Okla., 1930) ; United States v. Mid Conti
nent Petroleum Corp., 67 F. 2d 37 (C. C. A. 10, 1933), cert. den. 
290 U. S. 702 (1933) ; United States v. Mott, 37 F. 2d 860 (C. ·c. A. 10, 
1930), aff'd sub nom. Mott v. United States, 283 U. S. 747 (1931); 
United States v. Ransom, 284 Fed. 108 (C. C. A. 8, 1922) ; United States 
v. Richards, 27 F. 2d 284 (C. C. A. 8, 1928), cert. den. 278 U. S. 630; 
United States v. Shook 187 Fed. 862 (C. C. E. D. Okla., 1911) ; United 
States .v. Shook, 187 Fed. 870 (C. C. E. D. Okla., 1911) ; United States 
v. Smith, 266 Fed. 740 (D. C. E. D. Okla., 1920) ; United States v. 
Smith, 288 Fed. 356 (C. C. A. 8, 1923), rev'g 279 Fed. 136 (D. C. E. D. 
Okla., 1922) ; United States v. Tiger, 19 F. 2d 35 (C. C. A. 8, 1927) ; 
United States v. Watashe, 102 F. 2d 428 (C. C. A. 10, 1939) ; United 
States v. Western Inv. Co., 226 Fed. 726 (C. C. A. 8, 1915) ; United 
States v. Woods, 223 Fed. 316 (C. C. A. 8, 1915) ; United States e:c rel. 
Warren v. Ickes, 73 F. 2d 844 (App. D. C. 1934) ; Vinson v. Graham, 
44 F. 2d 772 (C. C. A. 10, 1930), cert. den. 283 U. S. 819; Ward v. 
Love County, 253 U. S. 17 (1920) ; Welch v. First Trust & Savings 
Bank, 15 F. 2d 184 (C. C. A. 8, 1926) ; Whitebird v. Eagle-Picher Lead 
Co., 40 F. 2d 479 (C. C. A. 10, 1930), aff'g 28 F. 2d 200 (D. C. N. D. 
Okla., 1928), cert. den. 282 U. S. 844; Williams v. White, 218 Fed. 
797 (C. C. A. 8, 1914) ; Willmott v. United States, 27 F. 2d 277 (C. C. A. 
8, 1928) ; Winton v. Amos, 255 U. S. 373 (1921). 

This exemption related to land and not to income derived from· the 
investment of surplus income from land. Superintendent v. Commis
sioner, 295 U. S. 418, 421 (1935). 

Section 1 of the Act of May 27, 1908, 35 Stat. 312, declared that: 
• • • all allotted lands of • • • enrolled mixed-bloods 
of three-quarters or more Indian blood, • • • shall not be 
subject to alienation, contract to sell, power of attorney, or any 
other incumbrance prior to April twenty-sixth, nineteen hundred 
and thirty-one • • •. 

In Johnson v. United States, 64 F. 2d 674 (C. C. A. 10, 1933), the Cir
cuit Court defined the purpose of this statute as follows : 

The purpose of the statute was to release restrictions from 
much of the empire occupied by the Five Civilized Tribes, and put 
it on the tax rolls. (P. 677.) 

In United States v. Bartlett, 235 U. S. 72 (1914), it was held that this 
extension upon the restriction on alienation was not intended to reim
pose restrictions of lands on which the original restriction upon alienation 
bad expired before its passage. 

1o3 35 Stat. 312, supra, fn. 102. 
101 Act of April 26, 1906, 34 Stat. 137, supra, fn. 101. 
105 44 Stat. 239. Supplementing Act of April 26, 1906, 34 Stat. 137, 

145. Amending Act of May 27, 1908, 35 Stat. 312, 315. Supplemented 
by Act of May 10, 1928, 45 Stat. 495. Cited in Memo. Sol. I. D., Sep
tember 15, 1934 ; Memo. Sol. I. D., January 14, 1935 ; Memo. Sol. I. D., 
June 4, 1935; Memo. Sol. I. D., September 21, 1935; Letter of Asst. Secy. 
to A. G., October 15, 1936; 53 I. D. 637 (1932) ; Anderson v. Peck, 53 
F. 2d 257 (D. C. N. D. Okla., 1931) ; Baze v. Scott, 24 F. Supp. 806 
(D. C. E. D. Okla., 1938); Board of Comm'rs of Tulsa County, Okla. V. 
United States, 94 F. 2d 450 (C. C. A. 10, 1938) ; Brown v. United States, 

267785-41--30 

homesteads in the hands of Indians who have high percentages 
of Indian blood, at the same time subjecting excess land hold
ings, lands in the hands of mixed-blood heirs of original allottees 
(up to 1933) / 09 and lands iL the hands of Indians of lesser 
degrees of Indian blood, to state taxation. 

The Act of May 27, 1908 110 provided that no homesteads of 
mixed bloods of half or more than half Indian blood and no 
allotted lands of enrolled full bloods and enrolled mixed bloods 
of three-quarters or more Indian blood should be subject to 
alienation or any other encumbrance prior to April 26, 1931, ex
cept that the Secretary of the Interior might remove such 
restrictions for the benefit of the Indian. 

Section 9 of this act also provided that : 

* * * the death of any allottee of the Five Civilized 
Tribes shall operate to remove all restrictions upon the 
alienation of said allottee's land * * *. 

but required that the conveyance of any interest of a full-blood 
heir be approved by the court having jurisdiction over the estate 
of the decedent.111 

27 F. 2d 274 (C. C .A. 8, 1928); Burgess v. Nail, ·103 F. 2d 37 (C. C. A. 
10, 1939) ; Caesar v. Burgess, 103 F. 2d 503 (C. C. A. 10, 1939) ; Derrisau 
v. Schaffer, 8 F. Supp. 876 (D. C. E. D. Okla., 1934) ; In re Palmer's Will, 
11 F. Supp. 301 (D. C. E. D. Okla., 1935); Kiker v. United States, 
63 F. 2d 957 (C. C. A. 10, 1933) ; King v. Ickes, 64 F. 2d 979 (App. D. C. 
1933) ; Stewart v. Keyes, 295 U. S. 403 (1935), rehearing den. 296 U. S. 
661 (1935); United States e:c rel. Warren v. Ickes, 73 F. 2d 844 (App. 
D. C. 1934) ; United States v. Mid Continent Petroleum Corp., 67 F. 2d 
67 (C. C. A. 10, 1933), cert. den. 290 U. S. 702 (1933); United States v. 
lVatashe, 102 F. 2d 428 (C. C. A. 10, 1939) ; Whitchurch v. Crawford, 
92 F. 2d 249 (C. C. A. 10, 1937). 

106 45 Stat. 495. Supplementing Act of April 26, 1906, 34 Stat. 137; 
Act of May 27, 1908, 35 Stat. 312; Act of April 10, 1926, 44 Stat. 239. 
Repealing in part, Act of April 10, 1926, 44 Stat. 239. Amended by 
Act of May 24, 1928, 45 Stat. 733 ; Act of February 14, 1931, c. 179, 
46 Stat. 1108 ; Act of March 12, 1936, 49 Stat. 1160. Supplemented by 
Act of January 27, 1933, 47 Stat. 777. Cited in Op. Sol. I. D., M.25258, 
June 26, 1929 ; Op. Sol. I. D., M.27158, August 5, 1932; Memo. Sol. I. D., 
June 4, 1935; Letter of Asst. Secy. to A. G., October 15, 1936; Memo. Sol. 
I. D., January 13, 1937; Memo. Sol. I. D., January 23, 1937; Memo. 
Sol. I. D., May 14, 1938; 53 I. D. 48 (1930) ; 53 I. D. 471 (1931) ; 53 
I. D. 502 (1931) ; 53 I. D. 637 (1932) ; 54 I. D. 382 (1934) ; Bond V. 
Tom, 25 F. Supp. 157 (D. C. N. D. Okla., 1938); Burgess v. Nail, 103 F. 
2d 37 (C. C. A. 10, 1939), rehearing den. May 1, 1939; Caesar v. Burgess, 
103 F. 2d 503 (C. C. A. 10, 1939) ; Carpenter v. Shaw, 280 U. S. 363 
(1930); Glenn v. Lewis, 105 F. 2d 398 (C. C. A. 10, 1939), cert. den. 
60 Sup. Ct. 130; King v. Ickes, 64 F. 2d 979 (App. D. C. 1933) ; United 
States v. Equitable Trust Co., 283 U. S. 738 (1931) ; United States v. 
Watashe, 102 F. 2d 428 (C. C. A. 10, 1939) ; Whitchurch v. Crawford, 
92 F. 2d 249 (C. C. A. 10, 1937). 

107 45 Stat. 733. Amending Act of May 10, 1928, 45 Stat. 495, 496. 
Cited in 53 I. D. 48 (1930) ; 53 I. D. 471 (1931) ; 53 I. D. 502 (1931) ; 
53 I. D. 637 (1932) ; King v. Ickes, 64 F. 2d 979 (App. D. C. 1933). 

108 47 Stat. 777. Supplementing Act of May 27, 1908, 35 Stat. 312; 
Act of May 10, 1928, 45 Stat. 495. Cited in Hearings, Sen. Comm, on 
Ind. Aff., 72d Cong., 1st sess., S. 1839; 37 Op. A. G. 193 (1933) ; Memo. 
Sol. I. D., October 25, 1934 ; Memo. Sol. I. D., June 4, 1935 ; Op. Sol. 
I. D., M.28125, August 12, 1935; Memo. Sol. I. D., October 22, 1935; 
Memo. Sol. I. D., May 1, 1936; Memo. of Comm'r, August 11, 1936; 
Letter of Asst. Secy. to A. G. ,October 15, 1936 ; Memo. Sol. I. D., January 
13, 1937; Memo. Sol. I. D., January 23, 1937 ; Memo. Sol. I. D., February 
5, 1937 ; Memo. Sol. I. D., April 8, 1937 ; Memo. Acting Sol. I. D., May 
11, 1937; Memo. Sol. I. D., May 14, 1938; Memo. Sol. I. D., November 
28. 1938; 54 I. D. 310 (1933) ; 54 I. D. 382 (1934) ; Bond v. Tom, 25 F. 
Supp. 157 (D. C. N. D. Okla., 1938); Burgess v. Nail, 103 F. 2d, 87 
(C. C. A. 10, 1939) rehearing den. May 1, 1939, 103 F. 2d 37; Darks v. 
Iclces, 69 F. 2d 231 (App. D. C. 1934) ; Glenn v. Lewis, 105 F. 2d 398 
(C. C. A. 10, 1939), cert. den. 60 Sup. Ct. 130; Ickes v. United States ea; 
rel. PerrY, 64 F. 2d 982 (App. D. C. 1933) ; In re Palmer's Will, 11 F. 
Supp. 301 (D. C. E. D. Okla., 1935) ; King v. Ickes, 64 F. 2d 979 (App. 
D. C. 1933) ; United States e:c rel. Warren v. Ickes, 73 F. 2d 844 (App, 
D. C. 1934) ; WhitchU1"0h v. Crawford, 92 F. 2d 249 (C. C. A. 10, 1937) 

1oo Act of January 27, 1933, 47 Stat. 777, supra, fn. 108. 
no 35 Stat. 312, supra, fn. 102. 
m Act of May 27, 1908, 35 Stat. 312, 315. It bas been held under 

this section that lands allotted to a half-blood Choctaw Indian, and 
therefore exempt from taxation while held by him, become taxable 
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This section contained a proviso that as to allotments of In
dians of one-half or more Indian blood who died leaving issue 
born since March 4, 1906, the homestead should remain inalien
able for the life of the issue pr until April 26, 1931, unless re
moval of restrictions should be sooner authorized by the Secre
tary of the Interior.ll.2 By the Act of May 10, 1928,113 restrictions 
on alienation of allotments of allottees of half blood or more 
were extended until April 26, 1956. The Act of May 24, 1928/14 

amending section 4 of the Act of May 10, 19·28, limited the tax 
exemption to 160 acres of land to be selected by the Indian, who 
shall receive a certificate designating it.m The exemption was 
to continue so long as the title remained in the Indian designated 
or in any full-blood heir or devisee of the land. The May 10, 
1928 Act also contained a provision that nothing in the act 

upon his death and the descent of the title to his minor heirs of 
less than half Indian blood. The fact of minority of the heir does not 
seem to continue the restriction and therefore the tax exemption is re
moved by this section. McNee v. Whitehead, 253 Fed. 546 (C. C. A. 8, 
1918). Of. Wynn v. Fugate, Okla., .299 Pac. 890 (1931). 

n2 This section was amended in minor particulars by the Act of 
April 10, 1926, 44 Stat. 239, fn. 105 supra. The court in Uni ted States 
v. L ee, 24 F. Supp. 814 (D. C. E. D. Okla., 1938), aff'd 108 F. 2d 
936 (C. C. A. 10, 1939), held that if allottee's surviving issue born since 
March 4, 1906, died before April 26, 1931, the homestead allotment 
descends free from restrictions, because of the language of the proviso 
in the 1908 Act, even in the hands of fulf-blood heirs. 

113 Sec. 1, 45 Stat. 495, supra, fn. 106. It was provided that the 
Secretary of the Interior may remove the restrictions upon applica
tions of the Indian owners, in whole or in part, under such rules and 
regulations as he shall prescribe. Prior to April 26, 1931, allotted 
lands held by the original allottees and allotted lands acquired by 
full-blood Indians through devise or inheritance from an allottee and 
held by the heir or devises were nontaxable. See sec. 4, Act of May 27, 
1908, 35 Stat. 312, 313, supra, fn. 102; Powell v. City of Ada, 61 F. 
2d 283, 285 (C. C. A. 10, 1932). Contra: Wynn v. Fugate, supra. On the 
death of the allottee, allotted lands, except those passing by devise 
or inheritance to full-blood Indian heirs, became subject to taxation. 
United States v. Shock, 187 Fed. 870, 872, 873 (C. C. E. D. Okla., 1911). 

n4 45 Stat. 733, supra, fn. 107. 
115 45 Stat. 495, supra, fn. 106. Sec. 3 of the May 10, 1928 Act, as 

amended by the Act of February 14, 1931, 46 Stat. 1108, and the Act 
of March 12, 1936, 49 Stat. 1160, provides: 

• • • That all minerals, including oil and gas, produced 
on or after April 26, 1931, from restricte<l allotted lands of 
members of the Five Civilized Tribes in Oklahoma, or from 
inherited restricted lands of full-blood Indian heirs or devisees 
of such lands, shall be subject to all State and Federal taxes 
of every kind and character the same as those produced from 
lands owned by other citizens of the State of Oklahoma ; and the 
Secretary of the Interior is hereby authorized and directed to 
cause to be paid, from the individual Indian funds held under 
his supervision and control and belonging to the Indian owners 
of the lands, the tax or taxes so assessed against the royalty 
interest of the respective Indian owners in such oil, gas, and 

should be construed to exempt from taxation any lands subject 
to taxation under existing law.118 

The first indication of the swing in policy toward expansion 
of exemptions is found in the Act of March 2, 1931,U7 providing 
that where nontaxable land of a restricted Indian of the Five 
Civilized Tribes is sold under existing law, the Secretary of the 
Interior may reinvest the proceeds in other land, which will be 
nontaxable and restricted from alienation. Under the Act of 
June 30, 19,32,118 it was provided that the restrictions should 
appear in the deed. 

The Act of January 27, 1933,119 provided that 

* * * where the entire interest in any tract of re
stricted and tax-exempt land belonging to members of 
the Five Civilized Tribes is acquired by inheritance, de- 
vise, gift, or purchase, with restricted funds, by or for 
restricted Indians, such lands shall remain restricted 
and tax-exempt during the life of and as long as held 
by such restricted Indians, but not longer than April 26, 
1956, unless restrictions are removed in the meantime 
in the manner provided by law. 

The act also provided : 

That such restricted and tax-exempt land held by anyone, 
acquired as herein provided, shall not exceed one hundred 
and sixty acres: And provided further, That all minerals 
including oil and gas, produced from said land so acquired 
shall be subject to all State and Federal taxes as provided 
in section 3 of the Act approved May 10, 1928 ( 45 Stat. 
L. 495). 

other mineral production : Provided, That nothing in this Act 
shall be construed to impose or provide . for double taxation and, 
in those cases where the machinery or equipment used in pro
ducing oil or other minerals on restricted Indian lands are 
subject to the ad valorem tax of the State of Oklahoma for the 
fiscal year ending June 30, 1931, the gross production tax which 
is in lieu thereof shall not be imposed prior to July 1, 1931 : 
Prov_ided further, That in the discretion of the Secretary of the 
Interior, the tax or taxes due the State of Oklahoma may be 
paid in the manner provided by the Statutes of the State of 
Oklahoma. 

na Sec. 5, 45 Stat. 495, supra_. fn. 106. 
n 7 46 Stat. 1471, supra, fn. 100. 
118 47 Stat. 474, 25 U. S. C. 409a, amending Act of March 2, 1931, 

46 Stat. 1471. Cited in Memo. Sol. I. D., December 21, 1936 ; Memo. 
Sol. I. D., November 29, 1937; Minnesota v. United States, 305 U. S. 
382 (1939). 

119 47 Stat. 777, supra, fn. 108. In Glenn v. Lewis, 105 F. 2d 398 
(C. C. A. 10, 1939), cert. den. 60 Sup. Ct. 130, the court held that this 
act was intended to restrict lands of half bloods or more acquired by 
inheritance, and hence the one-third interest in an Indian homestead 
allotment which a seven-eighth blood Choctaw Indian inherited was 
restricted, and mortgage .and deeds executed by a Choctaw Indian with
out approval of the Secretary of the Interior or the Oklahoma County 
court were invalid. 

SECTION 9. LEASING OF ALLOTTED LANDS OF FIVE CIVILIZED TRIBES 

Some of the allotment agreements permitted allottees to lease r except (1) if for not exceeding a year for agricultural purposes, 
their allotments for specified purposes and periods.120 Section for lands other than homesteads; (2) the proper court might 
19 of the Act of April 26, 1906,121 in extending for 25 years the rent or lease allotments of minors or incompetents. All leases 
restrictions upon alienation by full-blooded allottees, provided for a period exceeding a year were required to be r~orded in 
that such allottees might lease any lands other than homesteads conformity to the law of the Indian Territory. 
for more than one year under rules and regulations prescribed Section 2 of the Act of May 27, 1908/

22 
provided: 

by the Secretary of the Interior, "and in case of the inability of * * * That all lands other than homesteads allotted to 
any full-blood owner of a homestead, on account of infirmity or members of the Five Civilized Tribes from which restric-

tions have not been removed may be leased by the allottee 
age, to work or farm his homestead, the Secretary of the In- if an adult, or by guardian or curator under order of the 
terior, upon proof of such inability, may authorize the leasing proper probate court if a minor or incompetent, for a 
of such homestead under such rules and regulations." Section period not to exceed five years, without the privilege of 
20 required all leases and rental contracts of full-blood allottees 
to be in writing and approved by the Secretary of the Interior, 

12° For example, the Original Creek Agreement of March 1, 1901, sec. 
37, 31 Stat. 861, 8711; Cherokee Allotment Agreement, of July 1, 1902, 
sec. 72, 32 Stat. 716, 726-727. 

121 34 Stat. 137, 144, supra, fn. 101. 

122 35 Stat. 312, 313, fn. 102 supra. For a criticism of this provision 
see Meriam, The Problem of Indian Administration (1928) pp. 801-802. 
For a discussion of its interpretation see Bledsoe, op. cit., pp. 241-245. 

By sec. 5, leases of restricted lands in violation of the law before 
or after the approval of this act were made null and void. For regula
tions relating to leasing of restricted lands for mining, see 25 C. F. R. 
183.1-183,49. 
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renewal : Provided, That leases of restricted lands for oil, 
gas, or other mining purposes, leases of restricted home
steads for more than one year, and leases of restricted 
lands for periods of more than five years, may be made, 
with the approval of the Secretary of the Interior, under 
rules and regulations provided by the Secretary of the 
Interior, and not otherwise: And provided further, That 
the jurisdiction of the probate courts of the State of Okla
homa over lands of minors and incompetents shall be 
subj'ect to the foregoing provisions, and the term minor 
or minors, as used in this Act, · shall include all males 
under the age of twenty-one years and all females under 
the age of eighteen years. 

Section 18 of the Act of February 14, 1920/23 authorized the 
Superintendent for the Five Civilized Tribes to approve, reject, 
or disappro17e all uncontested leases (except oil and gas leases), 
but permitted an aggrieved party the right to appeal from the 
decision of the Superintendent to the Secretary of the Interior 
within 30 days from the date of the decision. 

Changes in laws relating to alienation have created many 
problems in the field of leasing. For example section 1 of the 
Act of January 27, 1933,m quoted at the end of the preceding sec
tion, affects leases as well as sales. 

Tlle effect of this provision on leases was thus analyzed by 
the Solicitor of the Department of the Interior: 125 

In my opinion of March 14, 1934 (54 I. D. 382), it was 
held that the foregoing provision was not retroactive 
and applied only to acquisitions after the date of the 
enactment. Accordingly, the status of lands acquired by 
inheritance, devise, etc., prior to that enactment is deter
mined by the laws then in force. Under those laws, 
which it is unnecessary to cite here, the death of an 
allottee terminated all restrictions if the heirs or devisees 
were less than the full-blood, but if the lands passed to 
full-bloods the restrictions were relaxed to permit con
veyances by them with the approval of the county court 
having jurisdiction of the settlement of the deceased 
allottee's estate. Accordingly, lands acquired prior to 
January ZT, 1933, by Indians of less than full-blood, 
whether such lands were restricted and tax exempt or 
restricted and taxable, passed to them free from all re
strictions. Such lands, therefore, are subject to sale 
or lease without the approval of the Secretary of the 
Interior or the county court, unless, of course, some disa
bility rested upon the owner under the State law. If, 
however, the heirs or devisees are of the full-blood, any 
conveyance of their interests or an oil and gas lease there
of must not only receive the approval of the county court 
having jurisdiction of the settlement of the deceased 
allottee's estate (section 9 of the act of May 27, 1908, 
35 Stat. 312, as amended by the act of April 12, 1926, 44 
Stat. 239; United States v. Gypsy Oil case, 10 Fed. (2d) 
487), but such approval must be given in open .court 
after notice in accordance with the rules of procedure 
in probate matters adopted by the Supreme Court of 
Oklahoma in June 1914 (section 8, act of January 27, 
1933). The rules just stated apply also to lands acquired 
after January 27, 1933, unless such lands are both 
restricted and tax exempt and the entire interest therein 
is acquired by a restricted Indian or restricted Indians. 

The first proviso of section 1 of the act of January 27, 
1933 is without application unless the lands involved are 
both' restricted and tax exempt and unless the entire 
interest therein is acquired by restricted Indians. The 
language immediately preceding the first proviso shows 
that the term "restricted Indians'' was intended to em
brace Indians of the Five Civilized Tribes of one-half or 
more Indian blood. In my opinion of March 14, 1934, it 
was pointed out that the lands to which the first proviso 
of the act of 1933 applied fall into two classes, first, re
stricted allotments of living allottees which have been 
designated by them as tax exempt under the act of May 
10, 1928 (45 Stat. 495), which lands were under the juris-

~ 41 Stat. 408, 25 U. S. C. 356. 
1:w. 4 7 Stat. 777. See fn. 108, sttpra. 
1211 Memo. Sol. I. D., June 4, 1935; also see 54 I. D. 382 (1934). 

diction of the Secretary of the Interior and could be 
leased for oil and gas mining purposes only with his 
approval and not otherwise under section 2 of the act of 
May 27, 1908, supra. Second, lands inherited by or 
devised to full-blood Indians prior to January 27, 1933, and 
designated by them as tax exempt under the act of 1928, 
which lands were subject to the restriction that no con
veyance by the full-blood should be valid unless approved 
by the county court having jurisdiction of the settlement 
of the deceased allottee's estate, and which lands could 
be leased by the full-blood for oil and gas mining pur
poses with the approval of the said court and without the 
approval of the Secretary of the Interior. 

It was further pointed out in my opinion of March 14 
that the first proviso of the act of 1933 was designed to 
preserve the existing restrictions and not to reimpose 
restrictions once removed or to change the form of existing 
restrictions. Accordingly, where the entire interest in 
lands of the first class i~ acquired by Indians of the Five 
Civilized Tribes of one-half or more Indian blood, they 
take the same subject to the same restrictions which rested 
upon the lands of the allottee. Such lands, therefore, 
continue to be subject to lease for oil and gas .mining 
purposes only with the approval of the Secretary of the 
Interior and not otherwise. The county court having 
jurisdiction of the settlement of the deceased allottee's 
estate bas no authority to approve a conveyance or lease 
of such lands. The only jurisdiction which the probate 
courts may exercise in this class of cases is confined to 
conveyances and leases made by guardians of minors and 
incompetents and in such cases the conveyance or lease 
must be made under order of the proper probate court. See 
sections 2 and 6 of the act of May 27, 1908, supra. 

Where the entire interest in lands of the second class
that is, tax-exempt lands acquired by full-blood heirs or 
devisees prior to January 27, 1933-passes into the hands 
of Indians of one-half or more Indian blood after that date, 
such Indians take the lands subject to the restriction 
resting upon the previous owner, namely, they cannot 
convey without the approval of the county court having 
jurisdiction of the settlement of the deceased allottee's 
estate. With such approval they may convey or lease, 
but such approval as to the interest of any full-blood must 
be given in open court after notice, as provided by section 
8 of the act of January ZT, 1933. 

The Act of February 11, 1936,ll!6 provided that leases of re
stricted lands on behalf of minors and Indians non compos menr 
tis of the Five Civilized Tribes may be made, for periods not 
exceeding 5 years for farming and grazing purposes, by the 
superintendent or other official in charge of the Five Civilized 
Tribes Agency ; and empowered other Indians to make such leases, 
subject to the approval of such official.127 

Several questions arising under this act have been recently 
d.iscussed by the Solicitor of the Department of the Interior: 128 

A. Do farming and grazing leases require approval by 
this office-

(1) Where the allottee died prior to January 27, 
1933? 

( 2) Where any heir is less than half blood and the 
other heirs are one-half blood or more? 

(3) Where the land is not tax exempt? 
B. Do farming and grazing leases by full-blood adult heirs 

require approval by the County Court or by this 
office? 

* * * • • 
* * * the foregoing act applies to. restricted lands be
longing to Indians of the Five Civilized Tribes of one-half 
or more Indian blood. Ownership by an Indian of one
half or more Indian blood is not sufficient to. bring the 
case within the statute. The lands must also be restricted. 

uo 49 Stat. 1135, 25 U. S. C. 393a. Cited in Memo. Sol. I. D., August 
7, 1936; Memo. Sol. I. D., January 13, 1937; Memo. Sol. I. D., May 14, 
1938; Glenn v. Lewis, 105 F. 2d 398 (C. C. A. 10, 1939}, cert. den. 60 
Sup. Ct. 130. For regulations see 25 C. F. R. 174.1-174.24. 

w Memo. Sol. I, D., August 7, 1936. 
128 Memo. Sol. I. D., January 13, 1937, 
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Save for the requirement that the Superintendent must 
approve all leases of restricted lands belonging to Indians 
of the degree of blood mentioned, the act makes no change 
in the prior laws dealing with the restrictions on lands 
of Indians of the Five Civilized Tribes and we must look 
to those laws for the purpose of ascertaining whether the 
lands in any particular are or are not restricted. 

The act of January 27, 1933 ( 47 Stat. 777), will be first 
considered. That act is confined to the restrictions on 
restricted and tax-exempt lands inherited by restricted 
Indians; that is, Indians of one-half or more Indian 
blood. That act has no application to lands or interests 
therein inherited prior to the date of the enactment. So
licitor's Opinion of March 14, 1934 (54 I. D. 382). It is 
further without application unless (a) the lands are both 
restricted and tax exempt, and (b) the entire interest is 
inherited by Indians of one-half or more Indian blood. 
Questions A (1), (2), and (3) all deal with cases to which 
the act of January 27, 1933, has no application and the 
question of whether the inherited interests be determined 
by the laws in force prior to January 27, 1933. Under 
section 9 of the act of May 27, 1908 ( 35 Stat. 312), as 
amended April 12, 1926 (45 Stat. 495), the death of an 
allottee of the Five CiYilized Tribes removed all restric
tions against alienation except where the heirs are of the 
full-blood and as to such full-blood heirs the restrictions 

are not remoYed but relaxed to the extent of sanctioning 
conveyances made with the approval of the proper county 
court. As the county court in approving such conveyances 
acts as a Federal agency, the inherited interest of the full
blood heir remained restricted. Parker v. Richa;rd ( 250 
U. S. 235). Accordingly, questions A (1), (2), and (3) 
may be answered by stating that where the heir is a full
blood, a lease of his inherited interest under the act of 
February 11, 1936, requires the approval of the Superin
tendent. Interests inherited by heirs of less than the full
blood are unrestricted and may be leased without approval. 

Answering question B it may be said that lands in
herited by a full-blood heir prior to January 27, 1933, or 
in any case to which the act of January 27, 1933, has no 
application, are restricted in the sense that a Federal 
agent, the county court, must approve the conveyance. If 
the entire interest in a tract of restricted and tax-exempt 
land is inherited by an Indian or Indians of one-half or 
more Indian blood after January 27, 1933, the existing 
restrictions are preserved by the act of that date. Solici
tor's Opinion of March 14, 1984, supra. It is immaterial 
whether the approving agency is the county court or the 
Secretary of the Interior, as in either case the inherited 
interest is restricted and a farming and grazing lease 
thereon to be valid must, under the act of February 11, 
1936, supra, receive the approval of the Superintendent. 

SECTION 10. TRUSTS OF RESTRICTED FUNDS OF MEMBERS OF FIVE TRIBES 

The Act of January 27, 1933/29 provided that all funds and 
other securities held under the supervision of the Secretary 
of the Interior belonging to Indians of the Five Civilized Tribes 
in Oklahoma of one-half or more Indian blood, enrolled or un
enrolled, shall be restricted and shall remain under the jurisdic
tion of the Secretary until April 26, 1956, "subject to expenditure 
in the meantime for the use and benefit of the individual In
dians" who own them, under rules and regulations prescribed by 
the Secretary. 

The Secretary was empowered 130 to permit any adult Indian 
of the Five Civilized Tribes to create and establish out of re
stricted funds or other property under the Secretary's super
vision, trusts for a maximum period of 21 years after the death 
of the last survivor of the named beneficiaries in the respective 
trust period, for the benefit of such Indian, his heirs or other 
designated beneficiaries, by contracts or agreements between 
the Indian and incorporated trust companies or banks. 

No trust company or bank may act as a trustee in any trust 
created under this act "which has paid or promised to pay to 
any person other than an officer or employee on the regular 
pay roll thereof any charge, fee, commission, or remuneration 

129 47 Stat. 777, supra, fn. 108. For a discussion of this act, see 54 
I. D. 382 (1934); Darks v. Ickes, 69 F. 2d 231 (App. D. C. 1934); 
United States e(J) reZ. Warren v. Ickes, 73 F. 2d 844 (App. D. C. 1934) ; 
Burgess v. Nail, 103 F. 2d 37 (C. C. A. 10, 1939), rehearing den. 103 F. 
2d 37. 

For regu'Iations regarding creation of trusts for restricted property, 
see 25 C. F. R. 227.1-227.12. 

130 Act of January 27, 1933, sec. 2 and 7, 47 Stat. 777, supra, fn. 108. 

for any service or influence in securing or attempting to secure 
for it the trusteeship in any trust." Trust agreements or con
tracts made prior to January 27, 1933, the day of this law's 
approval, .and not approved prior to such enactment by the 
Secretary of the Interior, are declared void.131 

The Secretary is authorized to transfer the funds or property 
required by the terms of an approved trust agreement to the 
trustee/32 which must keep these assets segregated from, all 
other assets. 

None of the restrictions upon the corpus under tbe terms of 
the trust agreement may be released during the restrictive 
period, except as provided by such agreement, and neither the 
corpus of said trust nor the income derived therefrom, during 
the restrictive period, provided by law, is alienable.131 

The trustee is to render an annual accounting to the Secretary 
and the beneficiary.134 

Such trust agreements are irrevocable except with the Secre
tary's consent.185 If a trust agreement is annulled, the corpus 
of the trust estate with all accrued and unpaid interest must be 
returned to the Secretary as restricted individual Indian 
property. 

Illegally procured trusts are to be cancelled by proceedings 
instituted by the Attorney General in the federal courts.136 

131 Ibid., sec. 2. 
132 Ibid., sec. 3. 
133 Ibid., sec. 4. 
134 Ibid. 
135 Ibid., sec. 5. 
136 Ibid., sec. 6. 

SECTION 11. INHERITANCE AMONG FIVE CIVILIZED TRIBES 1a1 

A. INTESTATE SUCCESSION legislation.138 The General Allotment Act 139 did not apply to 
the Five Civilized Tribes, and so its provisions on inheritance 

Among the Five Civilized Tribes, as among all other tribes, have no application to these tribes. 
tribal law governs descent in the absence of congressional 

137 The Act of June 25, 1910, 36 Stat. · 855, 863, which provides, 
among other things, for the determination of heirs of deceased Indians. 
excludes the Five Civilized Tribes (sec. 33) except for the following 
provision: 

SEC. 32. Where deeds to tribal lands in the Five Civilized 
'l'ribes have been or may be issued, in pursuance of any tribal 

agreement or Act of Congr·ess, to a person who bad died or 
who hereafter dies before the approval of such deed, the titl~ to 
the land designated therein shall inure to and become vested 
in the heirs. devisees. or assigns of such deceased grantee as 
if the deed bad issued to the deceased grantee during life. 

13s See Chapter 7, sec. 6. 
130 Act of February 8, 1887. 24 Stat. 388. 
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The Supreme Court in the case of Jefferson v. Fink,140 sum
marized the early congressional legislation regarding descent 
and distribution as follows : 

By acts passed in 1890, 189'3, 1897 and 189•8, Congress 
manifested its purpose to allot or divide in severalty the 
lands of the Five Civilized Tribes with a view to the 
ultimate creation of a State embracing the Indian Terri
tory; put in force in the Territory several statutes of 
Arkansas, including Chapter 49 of Mansfield's Digest 
relating to descent and distribution; provided that those 
statutes ~hould apply to all persons in the Territory, 
irrespective of race; and substantially abrogated the laws 
of the several tribes, including those relating to descent 
and distribution. Acts May 2, 1890, c. 182, 26 Stat. 81, 
§ 31; March 3, 1893, c. 209, 27 Stat. 645, § 16; June 7, 
1897, c. 3, 30 Stat. 83; June 28, 1898, c. 517, 30 Stat. 49-5, 
§§ 11 and 26. This was the situation when the Act of 
1901, known as the Original Creek Agreement, was 
adopted. That act in the course of providing for the 
allotment in severalty of the lands of the Creeks revived 
their tribal law of descent and distribution by making it 
applicable to their allotments, § § 7 and 28. But the 
revival was only temporary, for the Act of 1902, known 
as the Supplemental Creek Agreement, not only repealed 
so much of the Act of 1901 as gave effect to the tribal 
law but reinstate!l the Arkansas law with the qualifica
tion that Creek heirs, if there were such, should take 
to the exclusion of others.1 Washington v. Miller, 235 
U. S. 422, 425-426. The allotment in question was made 
and the tribal deeds issued shortly after the Act of 1902 
became effective. And this was followed by the Act of 
April 28, 1904, c. 1824, 33 Stat. 573, § 2, declaring that 
all statutes of Arkansas theretofore put "in force in the 
Indian Territory should be taken "to embrace all persons 
and estates in said Territory, whether Indian, freedmen, 
or otherwise." (Pp. 291-292.) 

· 1 The repealing and reinstating portion of the act was as 
follows: 

"6. The provisions of the act of Congress approved 
March 1, 1901 (31 Stat. L., 861), in so far as they provide 
for descent and distribution according to the laws of the 
Creek Nation, are hereby repealed and the descent and 
distribution of land and money provided for by said act 
shall be in accordance with chapter 49 of Mansfield's Digest 
of the Statutes of .Arkansas now in force in Indian Terri
tory: Provid~d, That only citizens of the Creek Nation, 
male and female, ano their Creek descendants shall inherit 
lands of the Creek Nation: And provided further, That if 
there be no person of Creek citizenship to take the descent 
and distribution of said estate, then the inheritance shall 
go to noncitizen heirs in the order named in said chapter 49." 

There was a like provision, but without the provisos, in the 
.Act of May 27, 1902, c. 888, 32 Stat. 258. 

Referring to the purpose with which the Arkansas 
statutes were put in force in that Territory and to their 
statutes there, this court said in Shulthis v. McDougal, 
225 U. S. 561, 571: "Congress was then contemplating the 
early inclusion of that Territory in a new State, and the 
purpose of those acts was to provide, for the time being, 
a body of laws adapted to the needs of the locality and 
its people in respect of matters of local or domestic con
cern. There being no local legislature, Congress alone 
could act. Plainly, its action was intended to be merely 
provisional. . . . " 

By the enabling act of June 16, 1906, c. 3335, 34 Stat. 
267, provision was made for admitting into the Union 
both the Territory of Oklahoma and the Indian Territory 
as the State of Oklahoma. Each Territory had a 
distinct body of local laws. Those in the Indian Terri
tory, as we have seen, had been put in force there by 
Congress. Those in the Territory of Oklahoma had been 
enacted by the territorial legislature. Deeming it better 
that the new State should come into the Union with a body 
of laws applying with practical uniformity throughout the 
State, Congress pro"'i'ided in the enabling act ( § 13) that 
"the laws in force in the Territory of Oklahoma, as far as 
applicable, shall emtend over· and apply to said State until 
changed by the legislature thereof," and also (§ 21) that 
"all laws in force in the Territory of Oklahoma at the time 
of the admission of said State into the Union shall be in 
force th1·oughout said State, except as modified or changed 

-----
uo 247 u. s. 288 (1918). 

by this act or by the constitution of the State." The 
people of the State, taking the same view, provided in 
their constitution (Art. 25, § 2) that "all laws in force 
in the Territory of Oklahoma at the time of the admis
sion of the State into the Union, which are not repugnant 
to this Constitution, and which are not locally inappli
cable, shall be ewtended to and rem,ain in force in the State 
of Oklahoma until they expire by their own limitation 
or are altered or repealed by law." 

The State was admitted into the Union November 16, 
1907; and thereupon the laws of the Territory of Okla
homa relating to descent and distribution (Rev. Stats. 
Okla. 1903, c. 86, art. 4) became laws of the State. There
after Congress, by the Act of May 27, 1908, c. 199, 35 Stat. 
312, § 9, recognized and treated "the laws of descent and 
distribution of the State of Oklahoma" as applicable to 
the lands allotted to members of the Five Civilized Tribes. 
(Pp. 292-293.) 

B. WILLS 

Section 23 of the Act of April 26, 1906,141 provided fo.r the mak
ing of wills, but invalidated a will of a full-blood Indian which 
disinherits the parent, wife, spouse, or children, unless acknowl
edged before and approved by a judge of the ·united States Court 
for the Indian Territory or a United States Commissioner.142 

In Blnndell v. Wallace, 143 the Supreme Court said in interpreting 
this section : 

* * * The general policy of Congress prior to the 
adoption of § 23, plainly had been to consider the local 
law of descents and wills applicable to the persons and 
estates of Indians except in so far as it was otherwise 
provided. Thus, by § 2 of the Act of April 28, 1904, c. 1824, 
33 Stat. 573, the laws of Arkansas, theretofore put in 
force in the Indian Territory, were expressly "continued 
and extended in their operation, so as to embrace all per
sons and estates in said Territory, whether Indian, freed
men, or otherwise," and jurisdiction was conferred upon 
the courts of the Territory in the settlement of the estates 
of decedents, etc., whether Indian, freedmen, or otherwise. 

Section 23 must be read in the light of this policy ; and, 
so. reading it, we agree with the ruling of the state supreme 
court that Congress intended thereby to enable "the Indian 
to dispose of his estate on the same footing as any other 
citizen, with the limitation contained in the provis<' 
thereto." The effect of § 23 was to remove a restriction 
theretofore existing upon the testamentary power of the 
Indians, leaving the regulatory local law free to operate 
as in the case of other persons and property. (P. 376.) 

C. PROBATE JURISDICTION 

The Act of May 27, 1908/" was enacted at the request of the 
Oklahoma delegation, as part of the plan for removal of restric
tions from Indian lands of the Five Civilized Tribes.14

G Section 
6 conferred jurisdiction upon the probate (county) courts of the 
State of Oklahoma over the estates of Indian minors and incom
petents of the Five Civilized TribeS.146 The probate court was 

141 34 Stat. 137, supra. fn. 101. 
1<42 Amended by .Act of May 27, 1908, sec. 8, 35 Stat. 312, 315, to 

include "or a judge of a county court of the State of Oklahoma." 
143 267 u. s. 373 (1925). 
144 35 Stat. 312, supra., fn. 102. The .Act of .April 28, 1904, sec. 2, 

33 ~tat. 573, conferred jurisdiction upon the district court to settle 
estates of decedents and the guardianship of minors and incompetents, 
whether Indians, freedmen, or otherwise. See Taylor v. Parker, 235 U. S. 
42 (1914). 

By sec. 22 of the .Act of April 26, 1906, 34 Stat. 137, 145, adult heirs 
of a deceased allottee of the Five Civilized Tribes were permitted to sell 
and convey lands inh~rited from the decedent, and minor heirs were 
permitted to join in the sale of such inherited lands by a guardian 
appointed by the appropriate court for the Indian Territory. 

145 See Meriam, The Problem of Indian .Administration (1928) pp. 7!19-
801, which criticizes this law. 

146 Interpreted in Harris v. Bell, 254 U. S. 103 (1920). On the 
jurisdiction of the county courts see Oklahoma constitution, .Art. 7, sees. 
12-14, and United States v. Pond, 108 F. 2d 504 (C. C. A. 10, 1939). 
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also given, by section 9, authority to approve conveyances by payment of fees and claims, the Secretary of the Interior re
full-blood heirs.147 tained sole jurisdiction to pass upon the reasonableness of their 

Provisions were also made for the appointment of probate 
attorneys by the Secretary of the Interior, with prescribed duties 
relating to restricted lands, 

Section 8 of the Act of January 27, 1933/48 makes it the duty 
of these probate attorneys to appear and represent any restricted 
member of the Five Civilized Tribes before the county courts or 
in the appellate courts.149 

Section 1 of the act of June 14, 1918/50 vested in the state 
courts jurisdiction to probate wills and determine heirs in ac
cordance with state laws of any deceased citizen allottee of the 
Five Civilized Tribes who died leaving restricted heirs. How
ever, to the extent that creditors, attorneys, and personal repre
sentatives must depend on restricted property and funds for 

147 Amended by Act of April 12, 1926, 44 Stat. 239, fn. 105 supra; 
and Act of May 10, 1928, sec. 2, 45 Stat. 495, fn. 106 supm. 

148 47 Stat. 777, fn. 108, supra. 
1~9 Seven attorneys, including a supervising attorney, handle Five 

Tribes matters. Most of their work involves appearances and interven
tion in court proceedings in which the title to restricted land or the tax
ability of the Indians is being investigated. Anderson v. Peck, 53 F. 2d 
257 (D. C. N. D. Okla., 1931) ; Annual Report of the Comm. of Ind. Aff. 
(1931) p. 28. 

For a discussion of the work of the probate Division of the Bureau of 
Indian Affairs of the Department of the Interior, especially in regard 
to the Five Civilized Tribes and the Osages, see Hearings H. Comm. on 
Ind. Aff., H. R. 6234, 74th Cong., 1st sess., 1935, pp. 121-131. On the 
work of the probate attorneys of the Five Civilized Tribes see pt. XIV, 
Survey of Conditions of Indians in the United States (1931) pp. 5457-
5497, 5676-5682; Meriam, The Problem of Indian Administration (1928) 
pp. 798-800. 

An adjudication in a proceeding to determine the heirs of restricted 
members of the Five Civilized Tribes does not bind the United States 
in the absence of the service of notice upon the superintendent of the 
Five Civilized Tribes pursuant to sec. 3 of the Act of April 12, 1926, 
44 Stat. 239, fn. 105, supra. Under the provision of sec. 3 of the April 
12, 1926 act, the United States can intervene in cases to quiet title to a 
restricted allotment inherited by a member of the Five Civilized Tribes 
and can have the case removed to a federal court. Anderson v. Peck, 
53 F. 2d 257 (D. C. N.D. Okla., 1931). 

15o 40 Stat. 606, 25 U. S. C. 375. This statute is cited in Memo. 
Sol. I. D., September 15, 1934 ; Memo. Sol. I. D., September 21, 1935 ; 
~A-nderson v. Peck, 53 F. 2d 257 (D. C. N. D. Okla., 1931); Bond v. Tom, 
25 F. Supp. 157 (D. C. N. D. Okla., 1938) ; In re Jessie's Heirs, 259 
Fed. 694 (D. C. El. D. Okla., 1919) ; Knight v. Carter Oil Oo., 23 F. 2d 
481 (C. C. A. 8, 1927) ; McDougal v. Black Panther Oil & Gas Co., 273 
Fed. 113 (C. C. A. 8, 1921) ; Pitman v. Com'r of Internal Revenrue, 
64 F. 2d 740 (C. C. A. 10, 1933) ; Roberts v. Anderson, 66 F. 2d 874 
(C. C. A. 10, 1933). 

claims. 

D. PARTITION 

Section 2 of this law 151 also made the "lands of full-blood mem
bers of any of the Five Civilized Tribes" subject to the laws of 
the State of Oklahoma providing for the partition of real estate. 

If the court finds that an equitable partition is impossible, it 
may order the sale of the land and the division of the proceeds 
among the heirs.1z2 

This provision has been interpreted as follows : 153 

* * * The wide sweep of the language contained in the 
statute [sec. 2, Act of June 14, 1918, supra] expressly 
subjecting the lands of full-blood Indians to the laws of 
the state for partition fails to indicate a legislative pur
pose to limit the grant or consent of jurisdiction to district 
courts in proceedings affecting lands of living Indians, 
to the exclusion of proceedings in the county court in the 
administration and settlement of estates of deceased full
bloods. ( P. 507. ) 
* * * it [sec. 1, Act of January 27, 1933, 47 Stat. 777] 
does not narrow that part of the Act of 1918, supra, which 
consents to the making of the lahds of full-blood members 
of the Five Civilized Tribes subject to the laws of the 
State of Oklahoma relating to the partition of real estate. 
Instead, it provides that the restrictions there imposed 
upon restricted and tax-exempt land belonging to a 
member of such tribes which is acquired by or for re~ 
stricted Indians by inheritance, gift, or purchase with 
restricted funds, shall remain restricted during the period 
fixed therein, unless the restrictions are removed in the 
meantime in the manner provided by law. At least two 
separate and distinct methods existed at that time for 
the removal of restrictions against alienation. One was 
by the Secretary of the Interior, and the other was by 
partition and sale in the county court in the course of the 
administration and settlement of the estate of a deceased 
full-blood Indian. The concluding language in the proviso 
is plainly broad enough to include both. ( P. 508.) 

151 25 U. S. C. 355. It also provided that any land allotted in parti
tion proceedings to a full-blood Indian, or conveyed to him upon his 
election to take the same at the appraisement, shall remain subject to all 
restrictions upon alienation and taxation obtaining prior to such parti
tion, but "In case of a sale under any decree, or partition, the conveyance 
thereunder shall operate to relieve the lands described of all restrictions 
of every character." 

152 For discussion of restricted status of proceeds from a partition sale, 
see Chapter 10, sec. 3. 

153 United States v. Bond, 108 F. 2d 504 (C. C. A. 10, 1939), atr'g. 
Bond v. Tom, 25 F. Supp. 157 (D. C. N. D. Okla., 1938). Accord: 
Memo. Sol. I. D., September 21, 1935. 

SECTION 12. SPECIAL LAWS GOVERNING OSAGE TRIBE 154 

The special laws governing the Osage Tribe and the decisions 
applying and construing them are of a complexity and volume 
that preclude any detailed treatment in this work. 

1M For a history of the Osages see United States v. Aaron, 183 Fed. 
347 (C. C. W. D. Okla., 1910) ; Labadie v. United States, 6 Okla. 400, 
51 Pac. 666 (1897). The Osage lands were purchased by the United 
States pursuant to Art. 16 of the Treaty of July 19, 1866, 14 Stat. 799, 
804, in which the Cherokee Indians in the Indian Territory agreed that 
the United States might purchase part of their lands for the purpose 
of settling friendly Indians thereon. 

Many special statutes were enacted concerning the lands of the Osage 
Nation in Kansas. The following statutes concern the sale of Osage 
Indian lands in that state; Act of May 9, 1872, 17 Stat. 90, R. S. §§ 2283, 
2284, 2285, superseded by Act of June 23, 1874, 18 Stat. 283; Act of 
May 28, 1880, 21 Stat. 143 ; Act of June 16, 1880, 21 Stat. 291 ; Act of 
March 3, 1881, 21 Stat. 509; Act of March 3, 1891, sec. 23, 26 Stat. 
1095, 1102; Act of June 6, 1900, 31 Stat. 659. The following acts dealt 
with the sale of land of the Great and Little Osage Tribe in Kansas; 
Joint Resolution of April 10, 1869, 16 Stat. 55; Act of August 11, 1876, 

There may be some value, however, in a bird's-eye view o1 
the special legislation beginning in 1906 which was designed 
to secure the individualization of Osage lands and· funds while 
maintaining tribal ownership of the very valuable minerals 
that were found to underlie the Osage Reservation. 

A good introduction to the subject is found in the opinion or 
Justice Brandeis in the case of McCurdy v. United States: 1M 

The Osage Tribe of Indians consisted in 1906 of two 
thousand persons. Their reservation, located in Okla
homa Territory between the Arkansas River and the Kan
sas state line, contained about a million and a half acres of 

-----
19 Stat. 127. The following laws dealt with rights-of-way through the 
Osage Reservation: Act of February 15, 1897, 29 Stat. 529; Act of 
February 28, 1902, sec. 23, 32 Stat. 43, 50, 51, 25 U. S. C. 312 ; Act of 
April 21, 1904, 33 Stat. 240, cited in Moore v. Sawyer, 167 Fed. 826 
(C. C. E. D. Okla., 1909). 

156 246 U. S. 263 (1918). Also see Work v. United States e:c rel. 
M~sier, 261 U. S. 352 (1923). 
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fertile well-watered prairie land and a heavily timbered 
hill lands, largely underlaid with petroleum, natural gas, 
coal and other minerals. .At that time the United States 
held for the tribe a trust fund of $8,373,658.54, received 
under various treaties as compensation for relinquishing 
other lands. The annual income of the tribe from interest 
on this trust fund and from rentals of grazing, oil, and 
gas lands was nearly $1,000,000; that is $500 for every 
man, woman and child, in addition to the earnings of 
individuals.1 Congress, concluding apparently that the 
enjoyment of wealth without responsibility was demoraliz
ing to the Osages, decided upon the policy of gradual 
emancipation. By .Act of June 28, 1906, 34 Stat. 539, it 
provided for an equal division among them of the trust 
fund and the lands. The trust fund was to be divided 
by placing to the credit of each member of the tribe 
his p~·o rata share which should thereafter be held for 
the benefit of himself and his heirs for the period of 
twenty-five years and then paid over to them respectively 
(§§ 4 and 5).2 

1 Annual Reports, Dept. Interior (1905), pp. 306-312; (1906), 
pp. 448, 451. 

2 Footnote omitted. 

• • • • • 
The lands were to be divided by giving to each member 
the right to make, from the tribal lands, three selections 
of 160 acres each and to designate which of these should 
. constitute his homestead. .A commission was appointed to 
divide among the members also the remaining lands, after 
setting aside enough for county use, school-sites and other 
small reservations. The oil, gas, coal and other mineral 
rights were reserved to the tribe for the period of twenty
five years with provision for leasing the same. The home
steads were made inalienable and non-taxable for twenty
five years or until otherwise provided by Congress. .All 
other allotted lands-which were known as "surplus 
lands," were made inalienable for twenty-five years and 
non-taxable for three years, except that power was vested 
with the Secretary of the Interior to issue to any adult 
member, upon his petition, a certificate of competency, 
authorizing him to sell all of his surplus land; and upon 
its issue all his surplus lands became immediately taxable. 
( Pp. 265-2.66.) 

A. ALLOTMENTS 

The Osage Allotment .Act of June 28, 1906/58 providing for 
the distribution of Osage lands 157 in severalty, allowed each 
member of the tribe to make three selections of 160 acres each, 
one of which was to be designated as a homestead to be "inalien-

166 34 Stat. 539. This statute is discussed at length in Levindale Lead 
~ Zinc .Mining Co. v. Coleman, 241 U. S. 432 (1916), which held thaf 
the restrictions on alienation imposed by law do not apply to land owned 
by white men who are not members of the tribe. 

The General Allotment Act was inapplicable to territory occupied by 
the Osages. Sec. 8 of the Act of April 23, 1904, 33 Stat. 299, refers to 
"the Osage Nation or allottees therein." The Act of March 3, 1905, 33 
Stat. 1049, reserved from selection and allotment certain lands, including 
selections for townsites. 

The Act of June 28, 1906, repealed in part the Act of August 15, 1894, 
28 Stat. 286, 305 and supplemented the Act of March 3, 1905, 33 Stat. 
1048, 1061. It was amended by the Acts of April 18, 1912, 37 Stat. 86 ; 
January 18, 1917, 39 Stat. 867; May 25, 1918, 40 Stat. 561'; March 3, 
1921, 41 Stat. 1249; April 12, 1924, 43 Stat. 94; February 27, 1925, 43 
Stat. 1008 ; March 2, 1929, 45 Stat. 1478; supplemented also by the 
Joint Resolution No. 19 of February 27, 1909, 35 Stat. 1167; Act of 
April 8, 1912, 37 Stat. 86; Act of May 25, 1918, 40 Stat. 561; Act of 
March 2, 1929, 45 Stat. 1478; and is cited in Reeves, Probating Indian 
Estates (1917) 23 Case and Com. 727; 33 Op. A. G. 60 (1921) ; 34 Op. 
A. G. 26 (1922) ; Op. Sol. I. D., M.5805, November 22, 1921; Op. Sol. I. D., 
M.4017, January 4, 1922; Op. Sol. I. D., M.8370, August 15, 1922; Op. Sol. 
I. D., M. 27963, January 26, 1937; 48 L. D. 479 (1921) ; 53 I. D. 169 
1926; Op. Sol. I. D., M.18320, December 21, 1926; Op. Sol. I. D., M.21642, 
March 26, 1927 ; Op. Sol. I. D., M.24293, June 19, 1928 ; Op. Sol. I. D., 
M.25107, May 4, 1929; Memo. Sol. I. D., December 17, 1935; Op. Sol. 
I. D., M.27963, January 26, 1937; 48 L. D. 479 (1921) ; 53 I. D. 169 
(1930); 54 I. D. 105 (1932) ; 54 I. D. 341 (1933) ; 55 I. D. 456 (1936) ; 
Adams v. Osage Tribe of Indians, 59 F. 2d 653 (C. C. A. 10, 1932), 
llff'g 50 F. 2(1 918 (D. C. N. D. Okla., 1931), cert. den. 287 U. S. 652; 

able and nontaxable until otherwise provided by act of Con
gress." 168 After each member had made the three selectiQns, 
the remaining lands of the tribe, except as otherwise provided 
in the act, were to be divided as equally as practicable among 
the tribal members by a commission to be appointed. Under 
the latter provision each Indian received an additional tract 
averaging between 175 and 200 acres. 

Bartlett v. Okla. Oil Co., 218 Fed. 380 (D. C. E. D. Okla., 1914) ; Brewer 
Elliott Oil dl Gas Co. v. United States, 260 U. S. 77 (1922) ; Browning v. 
United States, 6 F. 2d 801 (C. C. A. 8, 1925), cert. den. 269 U. S. 568 
(1925) ; Choteau v. Burnet, 283 U. S. 691 (1931) ; Choteau v. Comm'r 
of Internal Revenue, 38 F. 2d 976 (C. C. A. 10, 1930); Comm'rs v. 
United States, 270 Fed. 110 (C. C. A. 8, 1920), aff'g. United 
States v. Htttchings, 252 Fed. 841 (D. C. W. D. Okla., 1!>18), writ of 
error dism. 260 U. S. 753 (1922) ; Continental Oil Co. v. Osage Oil dl 
Refining Co., 69 F. 2d 19 (C. C. A. 10, 1934), cert. den. 287 U. S. 616; 
Drummond v. United States, 34 F. 2d 755 (C. C. A. 8, 1929) ; Fish v. 
Wise, 52 F. 2d 544 (C. C. A. 10, 1931), cert. den. 282 U. S. 903 (1931), 
284 U. S. 688 (1932) ; Globe Indemnity Co. v. Bruce, 81 F. 2d 143 (C. C. A. 
10, 1935), cert. den. 297 U. S. 716; Harrison v. Moncravie, 264 Fed. 
776 (C. C. A. 8, 1920), app. dism. 255 U. S. 562 (1921) ; Hickey v. United 
States, 64 F. 2d 628 (C. C. A. 10, 1933) ; IcTGes v. Pattison, 80 F. 2d 
708 (App. D. C. 1935), cert. den. 297 U. S. 713; In re Dennison, 38 F. 2d 
662 (D. C. W. D. Okla. 1930), app. dism. 45 F. 2d 585, In re b'Win, 
60 F. 2d 495 (C. C. A. 10, 1932) ; In t·e Penn, 41 F. 2d 257 (D. C. W. D . 
Okla., 1929) ; Johnson v. United States, 64 F. 2d 674 (C. C. A. 10, 1933), 
cert. den. 290 U. S. 651 (1933) ; Jump v. Ellis, 100 F. 2d 130 (C. C. A. 
10, 1938), aff'g 22 F. Supp. ~80 (D. C. N. D. Okla., 1938), cert. den. 
306 U. S. 645 (1938); Kenny v. Miles, 250 U. S. 58 (1919), La Motte v. 
United States, 254 U. S. 570 (1921) ; McCurdy v. United States, 246 U. S. 
263 (1918) ; Morrison v. United States, 6 F. 2d 811 (C. C. A. 8, 1925) ; 
Mosier v. United States, 198 Fed. 54 (C. C. A. 8, 1912), cert. den. 229 U. S. 
619 (1913); Ne-Kah-Wah-She-Tun-K'ah v. Fall, 290 Fed. 303 (App. D. C. 
1923), app. dism. 266 U. S. 595 (1925) ; Osage County Motor Co. v. United 
States, 33 F. 2d 21 (C. C. A. 8, 1929), cert. den. 280 U. S. 577; Quarles 
v. Denison, 45 F. 2d 585 (C. C. A. 10, 1930) ; Tapp v. Stuart, 6 F. Supp . . 
577 (D. C. N. D. Okla, 1934) ; Taylor v. Tayrien, 51 F. 2d 884 (C. C. A. 
10, 1931), cert. den. 284 U. S. 672 (1931) ; United States v. Aaron, 
183 Fed. 347 (C. C. W. D. Okla., 1910); United States v. Bd. of Comm'rs, 
26 F. Supp. 270 (D. C. N.D. Okla., 1939) ; United States v. Bd. of Comm'rs 
of Osage Co., Okla., 193 Fed. 485 (C. C. W. D. Okla., 1911); Unitea 
States v. Board of Cmwm'rs of Osage Co., Okla., 216 Fed. 883 (C. C. A. 
8, 1914; United States v. Bd. of Comm'rs of Mcintosh County, 284 Fed. 
103 (C. C. A. 8, 1922), app. dism. 263 U. S. 689, 263 U. S. 691; United 
States v. Hale, 51 F. 2d 629 (C. C. A. 10, 1931) ; United States v. Harris, 
293 Fed. 389 (C. C. A. 8, 1923), a:ff'g 265 Fed. 261 (C. C. A. 8, 1920), 
app. dism. 257 U. S. 623 (1922) ; United States v. Hughes, 6 F. Supp. 972 
(D. C. N. D. Okla., 1934) ; United States v. Hutchings, 252 Fed. 841 
(D. C. W. D. Okla., 1918), aff'd sub nom. Commissioners v. United States, 
270 Fed. 110 (C. C. A. 18, 1920), app. dism. 260 U. S. 753; United States 
v. Johnson, 87 F. 2d 155 (C. C. A. 10, 1936) ; United States v. La Motte, 
67 F. 2d 788 (C. C. A. 10, 1933) ; United States v. Mashunkashey,. 
72 Fed. 847 (C. C. A. 10, 1934), rehear'g den. 73 F. 2d 487 (C. C. A. 10, 
1934), cert. den. 294 U. S. 724 (1935); United States v. Mummert, 15 
F. 2d 926 (C. C. A. 8, 1926) ; United States v. Osage County, 251 U. S. 
128 (1919) ; United States v. Ramsey, 271 U. S. 467 (1926) ; United 
States v. Sands, 94 F. 2d 156 (C. C. A. 10, 1938) ; United States v. 
Sandstrom, 22 F. Supp. 190 (D. C. N. D. Okla., 1938) ; United States 
e(JJ rel. Brown v. Lane, 232 U. S. 598 (1914) ; Utilities Production Corp. 
v. Carter Oil Co., 2 F. Supp. 81 (D. C. N. D. Okla., 1933); Work v. 
United States e(JJ rel. Mosier, 261 U. S. 352 (1923). 

~~>7 This included only surface rights; all oil, gas, and other minernls 
being reserved to the tribe for 25 years. The Act of March 3, 1909, 35 
Stat. 778, infra fn. 162, authorized the Secretary of the Interior to sell 
part or all of the surplus lands of members of the Osage Tribe, "Provided, 
That the sale of the Osage lands shall be subject to the reserved rights of 
the tribe in oil, gas, and other minerals." 

158 Act of June 28, 1906, sec. 2, 34 Stat. 539, 541 see fn. 156 supra, 
sec. 3 of this act was amended by Act of March 3, 1921, 41 Stat. 1249. 
The Joint Resolution of February 27, 1909, 35 Stat. 1167, designated lands 
which might constitute homesteads. The Appropriation Act of May 
25, 1918, 40 Stat. 561, 579, provided : 

That the allottees of the Osage Nation may change the present 
designation of homesteads to an equal area of their unencumbered 
surplus lands, upon application to, and under such rules and regu
lations as the Secretary of the Interior may prescribe: Provided, 
That each tract after the change and designation shall take the 
status of the other as it existed pri01· to the chan~e in designation 
as to alienation, taxation, or otherwise, and that any order of 
c)lan~e of ~esignation shall ~e recorded in the proper office of 
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The lands other than homestead were made inalienable 150 for 
25 years, except that in his discretion the Secretary of the 
Interior, at the request of an adult member, might issue a cer
tificate of competency authorizing him to sell any of the lands 
except the )lomestead, which was to remain inalienable and non
taxable for a period of 25 years, or during the life of the home
stead allottee. Upon the issuance of the certificate of compe
tency the surplus lands became alienable and subject to state 
taxation.160 Subdivision 7 of section 2 of this statute also 
provided: 

That the surplus lands shall be nontaxable for the period 
of three years from the approval of this Act, except where 
certificates of competency are issued or in case of the 
death of the allottee * * * 161 

The Act of March 3, 1909/62 authorized and empowered the 
Secretary of the Interior, upon application, to sell, under rules 
and regulations to be prescribed by him, part or all of the 
surplus lands of any member of the Osage Tribe. This Act 
provided that such sales should be subject to the reserved 
'tights of the tribe in oil, gas, and other minerals. 

The Act of April 18, 1912/63 section 3, conferred jurisdiction 
on the county courts of the State of Oklahoma in probate mat
ters affecting the property of deceased and of orphan minor, 
insane, or other incompetent allottees of the Osage Tribe, with 

Osage County: Provided further, That the Secretary of the Interior 
be, and he is hereby, authorized where the same would be for tbf' 
best interest of Osage a1lottees, to permit the sale of surplus and 
homestead allotments, wholly or in part, of Osage allottees under 
such rules and regulations as he may prescribe and upon such 
terms as he shall approve. 

169 A distinction is drawn here between alienability and taxability. 
It is to be noted that althopgh the surplus lands were made inalienable 
for 25 years, they were exempted from taxability for only 3 years. The 
homesteads, however, were made both inalienable and nontaxable for 
25 years. United States v. Board of Com'rs. of Osage County, 216 Fed. 
883 (C. C. A. 8, 1914). 

160 United States v. Board of Com'rs. of Osage County, 216 Fed. 883 
(C. C. A. 8, 1914). 

161 The death of the allottee does not subject the homestead to taxation 
under this sectiQn. Unitea States v. Board of Com'rs. of Osage County, 
Okla., 193 Fed. 485 (C. C. W. D. Okla., 1911). 

162 35 Stat. 778. This act is cited in Adams v. Osage Tribe of Indians, 
59 F. 2d 653 (C. C. A. 10, 1932), cert. den. 287 U. S. 652; Browning v. 
United States, 6 F. 2d 801 (C. C. A. 8, 1925), cert. den. 269 U. S. 
568 (1925) ; Drummond v. United States, 34 F. 2d 755 (C. C. A. 8, 1929) ; 
Kansas or Kaw Indians v. United States, 80 C. Cis. 264 (1934), cert. den. 
296 U. S. 577; Levindale Lead & Zino Mining Co. v. Coleman, 241 U. S. 
432 (1916) ; Morrison v. United States, 6 F. 2d 811 (C. C. A. 8, 1925) ; 
Unitea States v. Aaron, 183 Fed. 347 (C. C. W. D. Okla., 1910) ; Work v. 
United States eaJ rel. Lynn, 266 U. S. 161 (1924). 

163 37 Stat. 86. . The Act of April 18, 1912, supplemented Act of 
June 7, 1897, 30 Stat. 62, 90; Act of June 28, 1906, 34 Stat. 539, 
543; amended Act of .Tune 28, 1906, 34 Stat. 539, 544 ; and amended 
by Act of May 25, 1918, 40 Stat. 561 ; and was cited in Reeves, Pro
bating Indian Estates (1917), 23 Case and Com. 727; Op. Sol. I. D., 
M.4017, January 4, 1922; Op. Sol. I. D., M.8370, August 15, 1922; 
Op. Sol. I. D., M.18320, December 21, 1926; Op. Sol. I. D. , M.24293, 
June 19, i928 ; Op. Sol. I. D., M.26731, October 14, 1931 ; Op. Comp. 
Gen. A. 40178, February 4, 1932; Op. Sol. I. D., M.27833, November 
28, 1934 ; Op. Sol. I. D., M.27963, January 26, 1937; 54 I. D. 555 
(1934) ; 55 I. D. 456 (1936) ; Browning v. United States, 6 F. 2d 801 
(C. C. A. 8, 1925), cert. den. 269 U. S. 568 (1'925); Drummond v. 
United States, 34 F. 2d 755 (C. C. A. 8, 1929) ; Globe Indrmnity Co. v. 
Bruce, 81 F. 2d 143 (C. C. A. 10, 1935), cert. den. 297 U. S. 716; 
Harrison v. Moncravie, 264 Fed. 776 (C. C. A. 8, 1920), app. dism. 255 
U. S. 562 (1921); In re Dennison, 38 F. 2d 662 (D. C. W. D. Okla .• 
1930), app. dism. 45 F. 2d 585; In re Irwin, 60 F. 2d 495 (C. C. A. 10, 
1932) ; Kenny v. Miles, 250 U. S. 58 (1919) ; La Motte v. United 
State.g, 254 U. S. 570 (1921) ; Levindale Lead & Zinc Mining Co. v. 
Coleman, 241 U. S. 432 (1916) ; McCurdy v. United States, 246 U. S. 
263 (1918) ; Morrison v. United States, 6 }j~. 2d 811 (C. C. A. 8, 1925) ; 
Mttdd v. Perry, 14 F. 2d 430 (D. C. N. D. Okla., 1926), cert. den. 278 
U. S. 601; Ne-Kah-Wah-She-Tun-Kah v. Fall, 290 Fed. 303 (App. D. C. 
1923), app. dism. 266 U. S. 595 (1925); Shaw v. Gibson-Zahniser OH 
Corp., 276 U. S. 575 (1928) ; Tapp v. Stuart, 6 F. Supp. 577 (D. C. 
N. D. Okla. 1934); Taylor v. Jones, 51 F. 2d 892 (C. C. A. 10, 1931), 

the provision that no land should be sold or alienated under 
that section without the approval of the Secretary of the Inte
rior. Section 6 conferred jurisdiction on the courts of Okla
homa to partition Osage allotted lands but provided that- no 
partition or sale of the restricted lands of a deceased Osage 
allottee should be valid until approved by the Secretary of the 
Interior. It also removed the restrictions from lands held by 
heirs having certificates of competency or who were nonmembers 
of the tribe. Section 7 secured the lands allotted to members 
of the tribe against any lien for any debt or obligation con
tracted or incurred prior to the issuance of a certificate of 
competency, or removal of restrictions on alienation. It also 
provided that no lands or moneys inherited from Osage allottees 
shall be subject to, or be taken or sold to secure the payment of, 
any indebtedness incurred by such h~ir prior to the time such 
lands and moneys are turned over to them. Section 8 of the 
act authorized the disposition by will by any adult member 
of the Osage Tribe of his estate, real, personal, or mixed, 
including trust funds, from which restrictions on alienation 
had not been removed, in accordance with the laws of the State 
of Oklahoma, except that no such will should be admitted to 
probate or have any validity unless approved before or after 
the death of the testator by the Secretary of the Interior. 

The Appropriation Act of May 25, 1918/64 authorized Osage 
allottees in accordance with regulations of the Secretary of 
the Interior, to change the present designation of homesteads 
to an equal area of their unencumbered surplus lands, each 
tract, after the change of designation, to take the status of the 
other as it existed prior to such change as to· alienation, taxa
tion, or otherwise. This act also authorized the Secretary of 
the Interior, where it would be for the best interest of the Osage 
allottee, to permit the sale of homestead and surplus allotments, 
wholly or in part, under regulations to be prescribed by him. 

The Act of March 3, 1921/65 amending the 1906 act/66 declared 
the Osages citizens of the United States and removed 

cert. den. 284 U. S. 663 (1931) ; Taylor v. Tayrien, 51 F. 2d 884 
(C. C. A. 10, 1931), cert. dPn. 284 U. S. 672 (1931); United States v. 
Boar d of Commrs., 26 F. Supp. 270 (D. C. N. D. Okla., 1939) ; United 
States v. Carson, 19 F. Supp. 616 (D. C. N. D. Okla. , 1937), app. dism. 
98 F. 2d 1023; United States v. Gray, 284 Fed. 103 (C. C. A. 8, 
1922), affg. 271 Fed. 747 (D. C. E. D. Okla., 1921), app. dism. 263 
U. S. 689; United States v. Hale, 51 F. 2d 629 (C. C. A. 10, 1931); 
United States v. Harris, 293 Fed. 389 (C. C. A. 8, 1923), afl'g. 265 
Fed. 261 (C. C. A. 8, 1920), app. diRm. 257 U. S. 623 (1922) ; United 
States v. Howard, 8 F. Supp. 617 (D. C. N. D. Okla., 1934); United 
States v. Hughes, 6 F. Supp. 972 (D. C. N. D. Okla., 1934) ; United States 
v. Johnson, 87 F. 2d 155 (C. C. A. 10. 1936) ; United States v. La Motte, 
67 F. 2d 788 (C. C. A. 10, 1933) ; United States v. LO!W, 250 F ed. 218 
(C. C. A. 8, 1918); United States v. Mummert, 15 F. 2d 926 (C. C. A. 8, 
1926) ; United States v. Ransom, 284 Fed. 108 (C. C. A. 8, 1922.) ; 
United States v. Sands, 94 F. 2d 156 (C. C. A. 10, 1938) ; United States 
v. Yakima County, 274 Fed. 115 (D. C. E. D. Wash., 1921); Work v. 
United States ex rel. Lynn, 266 U. S. 161 (1924). 

164 40 Stat. 561, 579. 
165 Sec. 3, 41 Stat. 1249. This act amended the Act of June 28, 1906, 

34 Stat. 539 ; was amended by Act of February 27, 1925, 43 Stat. 1008; 
Act of March 2, 1929, 45 Stat. 1478; supplemented by Act of January 31, 
1931, 46 Stat. 1047; and cited in 33 Op. A. G. 60 (1921) ; 36 Op. A. G. 
98 (1929) ; Op. Sol. I. D., M.4017, January 4, 1922; Op. Sol. I. D., M.8370, 
August 15, 1922; Op. Sol. I. D., D.46929, September 30, 1922; Op. Sol. 
I. D., 17687, December 19, 1925 ; Op. Sol. I. D., March 16, 1926; Op. Sol. 
I. D. , M.l9190, June 2, 1926; Op. Sol. I. D., M.21642, March 26, 1927; 
Op. Sol. I. D., M.24293, June 19, 1928 ; Op. Sol. I. D., M.25107, May 4, 
1929 ; Op. Sol. I. D., M.25280, August 21, 1929 ; Op. Sol. I. D., 
M.26731, October 14, 1931 ; Op. Sol. I. D., M.27963, January 
26, Hl37; 49 L. D. 420 (1922) ; 50 L. D. 672 (1924) ; 53 I. D. 
169 (1930) ; 54 I. D. 260 (1933) ; 54 I. D. 341 (1933) ; 55 I. D. 456 
(1936) ; Adams v. Osage Tribe of Indians, 59 F. 2d 653 (C. C. A. 10, 
1.932) , afl"g 50 F. 2d 918 (D. C. N. D. Okla., 1931), cert. den. 287 U. S. 
652; Browning v. United States, 6 F. 2d 801 (C. C. A. 8, 1925), cert. den. 
269 U. S. 568 (1925) ; Globe Indemnity Co. v. Bruce, 81 F. 2d 143 
(C. C. A. 10, 1935) i cert. den. 297 U. S. 716; Hickey v. United StatesJ 
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* * * all restrictions against alienation of their lands, and on lands inherited by certain classes of Osage Indians, 
allotment selections, both surplus and homestead, of all as follows: 
adult Osage Indians of less than one-half Indian 
blood * * *.167 

The act also provided that: 
The homestead allotments of the members of the Osage 
'.rribe shall not be subject to taxation if held by the 
original allottee prior to April 8, 1931. 

The Supreme Court of the United States in La Motte v. 
United States 168 held that approval of an Osage will by the 
Secretary of the Interior removed restrictions theretofore exist
ing on the lands of the allottee. Congress under section 3 of 
the Act of February 27, 1925/69 continued restrictions on such 

64 F. 2d 628 (C. C. A. 10, 1933) ; In re Dentllison, 38 F. 2d 662 
(D. C. W. D. Okla., 1930), app. dism·. 45 F. 2d 585; In re Penn, 41 F. 
2d 257 (D. C. W. D. Okla., 1929) ; Jump v. Ellis, 100 F. 2d 130 (C. C. A. 
10, 1938 ) , aff'g 22 F. Supp. 380 (D. C. N. D. Okla., 1938), cert. den. 
306 U. S. 645 (1938) ; Morrison v. United States, 6 F. 2d 811 (C. C. A. 
8, 1925); Ne-Kah-Wah-She-Tun-Kah v. Fall, 290 Fed. 303 (App. D. C. 
1923), app. dism. 266 U. S. 595 (1925) ; Osage County Motor Co. v. 
United States, 33 F. 2d 21 (C. C. A. 8, 1929), cert. den. 280 U. S. 577; 
Si lurian Oil Co. v. Essley, 54 F. 2d 43 (C. C. A. 10, 1931) ; Tapp v. Stuart, 
6 F. Supp. 577 (D. C. N . D. Okla., 1934) ; Taylor v. Tayrien, 51 F. 2d 
884 (C. C. A. 10, 1931), cert. den. 284 U. S. 672 (1931); United States v. 
Barnett, 7 F . Supp. 573 (D. C. N. D. Okla., 1934) ; United States v. 
Hughes, 6 F . Supp. 972 (D. C. N. D. Okla., 1934) ; United States v. John
son, 87 F. 2d 155 (C. C. A. 10, 1936) ; United States v. Lynch, 7 Alaska 
568 (1 Div. 1927) ; Uni t ed States v. Mullendore, 74 F. 2d 286 (C. C. A. 10, 
1934) ; Uni t ed States v. Sands, 94 F. 2d 1G6 (C. C. A. 10, 1938); Webster 
v. Fall, 266 U. S. 507 (1925) ; Williams v. Clinton, 83 F. 2d 143 (C. C. A. 
10, 1936) ; Work v. United States e:c r el. Lynn, 266 U. S. 161 (1924) ; 
Work v. United, States e:c r el. :Mosier, 261 U. S. 352 (1923). 

1eo Act of June 28, 1906, 34 Stat. 539, fn. 156, supra. 
167 1t bas been said that while this act removes restrictions from and 

makes taxable lands of Osages of less than half blood, it does not affect 
the lands of Indians of half or more Indian blood. These lands remained 
nontaxable. United States v. Mullendore, 74 F. 2d 286 (C. C. A. 10, 1934). 
The Fourth Circuit Court of Appeals concurred in Board of County Com
missioners v. United States, 64 F. 2d 775 (C. C. A. 10, 1933). 

168 254 U. S. 570 (1921), mod'g and aff'g 256 Fed. 5 (C. C. A. 8, 1919). 
109 43 Stat. 1008. Amending Act of March 3, 1921, 41 Stat. 1249. 

1250. Amended by Act of March 2, 1929, 45 Stat. 1478. Cited in 36 
Op. A. G. 98 (1929); 38 Op. A. G. 577 (1937); Op. Sol. I. D., M.17687, 
December 19, 1925 ; Op. Sol. I. D., M.18423, March 16, 1926; Op. 
Sol. I. D., M.19190, June 2, 1926; Op. Sol. I. D., M.19225, June 7, 
1926; Op. Sol. I. D., M.21642, March 26, 1927; Op. Sol. I. D., M.25107, 
May 4, 1929; Letter to Commr. Ind. All'. from Sec'y. Interior. 
September 1930; Op. Sol. I. D., M.26731, October 14, 1931 ; Op. 
Comp. Gen. to Sec'y, February 4, 1932; Op. Sol. I. D., M.27788, 
August 6, 1934 ; Memo. Sol. I. D., May 1, 1936; Op. Sol. I. D., 
M.27963, January 26, 1937; Letter from A. G. to Secy. of Int., 
F ebruary 13, 1937; Letter from Asst. Secy. to A. G., October 27, 
1937; 53 I. D. 169 (1930) ; 54 I. D. 105 (1932) ; 54 I. D. 260 (1933) ; 
54 I. D. 341 (1933) ; 55 I. D. 456 (1936) ; 56 I. D. 48 (1937) ; Brown
ing v. United States, 6 F. 2d 801 (C. C. A. 8, 1925), cert. den. 269 
U. S. 568 (1925) ; Choteau v. Burnet, 283 U. S. 691 (1931) ; Globe 
Indemnity Co. v. Bruce, 81 F. 2d 143 (C. C. A. 10, 1935), cert. den. 
297 U. S. 716; Hickey v. United States, 64 F. 2d 628 (C. C. A. 10, 
1933) ; Logan v. United States, 58 F. 2d 697 (C. C. A. 10, 1932), cert. 
den. 287 U. S. 630; Morrison v. United States, 6 F. 2d 811 (C. C. A. 
8, 11}25) ; Osage County Motor Co. v. United States, 33 F. 2d 21 
(C. C. A. 8, 1929), cert. den. 280 U. S. 577; Tapp v. Stuart, 6 F. 
Supp. 577 (D. C. N. D. Okla., 19~4) ; Taylor v. Tayrien, 51 F . 2d 884 
(C. C. A. 10, 1931), cert. den. 284 U. S. 672 (1931) ; United States v. 
Board of Commissioners, 26 F . Supp. 270 (D. C. N. D. Okla., 1939) ; 
Uni t ed States v. Carson, 19 F. Supp. 616 (D. C. N. D. Okla., 1937), 
app. dism. 98 F. 2d 1023; United States v. Howard, 8 F. Supp. 617 
(D. C. N. D. Okla., 1934) ; United States v. Hughes, 6 F. Supp. 972 
(D. C. N. D. Okla., 1934) ; United States v. Johnson, 87 F. 2d 155 
(C. C. A. 10, 1936) ; United States v. Mashunkashey, 72 F. 2d 847 
(C. C. A. 10, 1934), rehearing den. 73 F. 2d 487 (C. C. A. 10, 1934) , 
cert. den. 294 U. S. 724 (1935) ; United States v. Mullendore, 74 F. 2d 
286 (C. C. A. 10, 1934); Williams v. Clinton, 83 F. 2d 143 (C. C. A. 
10, 1936). 

By the Act of February 27, 1925, the loose wording of the 1921 
act regarding the payment to guardians of incompetent Osages was 
clarified. It was provided that the moneys in excess of the $1,000 
quarterly that had been paid to the guardians since 1921 through an 

Lands devised to members of the Osage Tribe of one-half 
or more Indian blood or who do not have certificates of 
competency, under wills approved by the Secretary of the 
Interior, and lands inherited by such Indians, shall be 
inalienable unless such lands be conveyed with the 
approval of the Secretary of the Interior. 

As oil production of the Osage Reservation increased and 
Osage headrights became more valuable, Osage Indians became 
increasingly attractive to individuals seeking wealthy husbands 
or wives, and the Osage tribe became gravely concerned at the 
passing of Osage wealth out of the tribe by the process of 
inheritance. Congress attempted to meet this problem in section 
7 of the 19Q5 act 170 as follows : 

Hereafter none but heirs of Indian blood shall inherit 
from those who are of one-half or more Indian blood of 
the Osage Tribe of Indians any right, title, or interest 
to any restricted lands, moneys, or mineral interests of 
the Osage Tribe: Provided, That this section shall not 
apply to spouses under existing marriages. 

By the provisions of the Act of March 2, 1929,171 the lands, 
moneys, and other properties now or hereafter held in trust or 
under the supervision of the United States for the Osage tribe 

administrative interpretation of the 1921 act prior to the decision in 
Work v. United States e:c rel. Lynn, 266 U. S. 161 (1924) which 
were still in the control or possession of the guardian were to be 
returned by them to the Secretary of the Interior, together with all 
property purchased or investments made by the guardian out of such 
excess funds. See United States v. Barnett, 7 F. Supp. 573 (D. C. 
N. D. Okla., 1934). The Secretary was to hold these funds or dispo~e 
of them as be deemed for the best interest of the Indians to whom 
the money belonged. Under section 1 of the act, the control of the 
Secretary was reimposed ovP.r all funds in the possession of the 
guardian which in their inception had been under the supervision and 
control of the Secretary. See Hickey v. United States, 64 F. 2d 628 
(C. C. A. 10, 1933) ; United States v. Hughes, 6 F. Supp. 972 (D. C. 
N. D. Okla., 1934). Though the 1925 act reimposes restrictions on 
certain funds, it broadened the authority of the Secretary of the 
Interior over Indian funds and permitted the investment of such 
funds in 

• • • first mortgage r eal estate loans not to exceed 50 per 
centum of the appraised value of such real estate, and where 
the member is a resident of Oklahoma such investment shall 
be in loans on Oklahoma real estate, stock in Oklahoma build
ing and loan associations, livestock • • •: Provided, Tbat 
the Secretal'y of the Interior shall not make any investment 
for an adult member without first securing the approval of such 
member of such investment • • •. 

This provis ion was interpreted in Op. Sol. I. D., M.27636, December 
8, 1933. It also provided: 

All bonds, securities, stocks, and property purchased and other 
investments made by legal guardians shall not be subject to 
alienation, sale, disposal, or assignment without the approval 
of the Secretary of the Interior. 

170 4:3 Stat. 1008, 1011. See fn. 169, supra. 
171 45 Stat. 1478. Supplementing Act of June 28, 1906, 34 Stat. 

539, 545. Amending Act of March 3, 1921, 41 Stat. 1249; Act of Feb
ruary 27, 1 !..125, 43 Stat. 1008, 1010, 1011. Amended by Act of June 
24, 1038, sec. 3, 52 Stat. 1034. Supplemented by Act of January 31, 
1931, 46 Stat. 1047. Discussed in 38 Op. A. G. 577 (1937) and 56 
I. D. 48 ( 1937). Also cited in Op. Sol. I. D., M.25258, June 26, 1929 ; 
Op. Sol. I. D., M.27788, August 6, 1934 ; Op. Sol. I. D., M.27963, Janu
ary 26, 1937; 53 I. D. 169 (1930)-; 54 I. D. 105 (1932) ; 55 I. D .. 
456 (1936) ; Adams v. Osage Tribe of Indians, 59 F. 2d 653 (C. C. A. 
10, 1932), nff'g 50 F. 2d 918 (D. C. N. D. Okla., 1931), cert. den. 287 
U. S. 652; Choteau v. Burnet, 283 U. S. 691 (1931) ; Choteau v. Comm'r 
of Int. Re·tJ., 38 F. 2d 976 (C. C. A. 10, 1930), afl''d sub. nom. Choteau 
v. Burnet, 283 U. S. 691 (1931), cert. den. 281 U. S. 714, 281 U. S. 
759 ; Continental Oil Co. v. Osage Oil & Refining Co., 69 F. 2d 19 
(C. C. A. 10, 1934), cert. den. 287 U. S. 616; Globe Indemnity Co. v. 
Bruce, 81 F. 2d 143 (C. C. A. 10, 1935), cert. den. 297 U. S. 716; 
In re Dennison, 38 F. 2d 662 (D. C. W. D. Okla., 1930) , app. dism., 
45 F. 2d 585 ; Silurian Oil Co. v. Essley, 54 F. 2d 43 (C. C. A. 10, 
1931) ; Stuart v. Tapp, 81 F. 2d 155 (C. C. A. 10, 1935) ; Tapp v. 
Stwzrt, 6 F. Supp. 577 (D. C. N. D. Okla., 1934) ; Taylor V. Tayrien, 
fi! F. 2d 88'* (C, C. A. 10, 1931), cert. den. 284 U. S. 672 (1931); 
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of Indians, the members thereof, or their heirs and assigns, 
were continued subject to such trust and supervision until 
January 1, 1959, unless otherwise provided by act of Congress. 
This act also provided that homestead allotments of Osage 
Indians not having a certificate of competency shall remain 
exempt from taxation while the title remains in the original 
allottee of one-half or more of Osage Indian blood and in his 
unallotted heirs or devisees of one-half or more of Osage Indian 
blood until January 1, 1959, with the proviso that the tax
exempt land of any such Indian allottee, heir, or devisee shall 
not at any time exceed 160 acres. 

Section 5 of this Act provides : 

The restrictions concerning lands and funds of allotted 
Osage Indians, as proyided in this Act and all prior Acts 
now in force, shall apply to unallotted Osage Indians 
born since July 1, 1907, or after the passage of this Act, 
and to their heirs of Osage Indian blood, except that the 
provisions of section 6 of the Act of Congress approved 
February 27, 1925, with reference to the validity of con
tracts for debt, shall not apply to any allotted or unal
lotted Osage Indian of less than one-half degree Indian 
blood: Provided, That the Osage lands and funds and 
other property which has heretofore or which may here
after be held in trust or under supervision of the United 
States for such Osage Indians of less than one-half degree 
Indian blood not having a certificate of competency shall 
not be subject to forced sale to satisfy any debt or obli
gation contracted or incurred prior to the issuance of 
a certificate of competency: Provided further, That the 
Secretary of the Interior is hereby authorized in his 
discretion to grant a. certificate of competency to any 
unallotted Osage Indian when in the judgment of the 
said Secretary sudh member i~ fully competent and 
!!apable of transacting his or her own affairs. 

The Act of June 24, 1938/72 continued the restrictions on 
the lands, moneys, and other properties now or hereafter held 
in trust or under the supervision of the United States for 
Osage Indians, until January 1, 1984, unless otherwise pro
vided by act of Congress. This act also continued the tax 
exemption on homestead allotments of Osage Indians not having 
a certificate of competency, while the title remains in the 
original allottee of one-half or more of Osage Indian blood or 
in his unallotted heirs or devisees of one-half or more Osage 
Indian blood, until January 1, 1984. 

No general exemption of Osage Indians as such from the pay
ment of taxes can be implied from these statutes. On the con
trary, the plan has been to teach the Indians, by partial taxation, 
to assume the responsibilities of citizenship. 172

a 

B. HEADRIGHTS AND COMPETENCY 

Section 4 of the Act of June 28, 1006 provides, in part : 

That all funds belonging to the Osage tribe, and all 
moneys due, and all moneys that may become due, or 
may hereafter be found to be due the said Osage tribe 
of Indians, shall be held in trust by the United States for 
the period of twenty-five years from and after the first 
day of January, nineteen hundred and seven, except as 
herein provided : 

------
United States v. Board of Comm'rs, 26 F. Supp. 270 (D. C. N. D. Okla., 
1939) ; United States v. Johnson, 87 F. 2d 155 (C. C. A. 10, 1036) ; 
United States v. La Motte, 67 F. 2d 788 (C. C. A. 10, 1938:) ; United 
States v. Sands, 94 F. 2d 156 (C. C. A. 10, 1938) ; Utilities Production 
Corp. v. Carter Oil Co., 2 F. Supp. 81 (D. C. N. D. Okla., 1933) ; 
Williams v. Clinton, 83 F. 2d 143 (C. C. A. 10, 1936). 

172 52 Stat. 1034, 1036. 
172" See Choteau v. Burnet, 283 U. S. 691 (1931). Section 510 of title 

25 of the U. S. Code (Act of August 25, 1937, 50 Stat. 806) provides: 

Whenever restricted Indian lands in the State of Oklahoma are 
subject to gross production tax on minerals, including oil and 
gas, the Secretary of the Interior, in his discretion, may cause 
such tax or taxes due the State of Oklahoma to be paid in the 
manner provided for by the statutes of the State of Oklahoma. 

FmsT. That an the funds of the Osage tribe of 
Indians, and all the moneys now due or that may here
after be found to be due to the said Osage tribe of Indians, 
and all moneys that may be received from the sale of 
their lands in Kansas under existing laws, and all moneys 
found to be due to said Osage tribe of Indians on claims 
against the United States, after all proper expenses are 
paid, shall be segregated as soon after January first, nine
teen hundred and seven, as is practicable and placed to 
the credit of the individual members of the said Osage 
tribe on a basis of a pro rata division among the members 
of said tribe, as shown by the authorized roll of mem
bership as herein provided for, or to their heirs as here
inafter provided, said credit to draw interest as now 
authorized by law; and the interest that may accrue 
thereon shall be paid quarterly to the members entitled 
thereto, except in the case of minors, in which case the 
interest shall be paid quarterly to the parents until said 
minor arrives at the age of twenty-one years: Provided, 
That if the Commissioner of Indian Affairs becomes satis
fied that the said interest of any minor is being misused 
or squandered he may withhold the payment of such 
interest: And provided further, That said interest of 
minors whose parents are deceased shall be paid to their 
legal guardians,. as above provided. 

SECOND. That the royalty received from oil, gas, coal, 
and other mineral leases upon the lands for which selec
tion and division are herein provided, and all moneys 
received from the sale of town lots, together with the 
buildings thereon, and all moneys received from the sale 
of the three reservations of one hundred and sixty acres 
each heretofore reserved for dwelling purposes, and all 
moneys received from grazing lands, shall be placed in 
the Treasury of the United States to the credit of the 
members of the Osage Tribe of Indians as other moneys 
of said tribe are to be deposited under the provisions of 
this Act, and the same shall be distributed to the indi
vidual members of said Osage tribe according to the roll 
provided for herein, in the manner and at the same time 
that payments are made of interest on other moneys held 
in trust for the Osages by the United States, except as 
herein provided. 

Under the provisions of the foregoing act, the pro rata share 
of each Indian allottee aggregating $3,819.76 was placed to his 
credit in the Treasury of the United States. The royalty re. 
ceived from oil, gas, coal, and other minerals, together with 
the interest on the pro rata shares were disbursed to the Indians 
quarterly as they accrued.173 

Section 5 of the Act of 1906 provides : 

That at the expiration of the period of twenty-five 
years from and after the first day of January, nineteen 

173 See Hearings, H. Comm. on Ind. Atr., H. R. 6234, 74th Cong., 
1st sess., 1935, p. 115, and Act of June 24, 1938, 52 Stat. 1034, 1037. 
The District Court, in In re Dennison, 38 F. 2d 662 (D. C. W. D. Okla., 
1930), app. dism. 45 F. 2d 585, defined a headright: 

What is an Osage "bead-right?" This is thoroughly defined 
by the Act of 1906. and is nothing more than the interest that 
a member of the tribe hj~is in the Osage tribal trust estate. and 
the trust consists of the oil, gas, and mineral rights, and the 
funds which were placed to tl1P crPdit of the Osage tribe, all 
fully set out in the above act. (P. 664.) 

Another court has defined a headright as follows : "The right to receive 
the trust funds and the mineral interests at the end of the trust period, 
and during that period to participate in the distribution of the bonuses 
and royalties arising from the mineral estates and the interest on the 
trust . funds, is an Osage headright.'' Globe Indemnity Go. v. Bruce, 
81 F. 2d 143, 148-149 (C. C. A. 10, 1935). The tribal income derived 
from oil and gas sources up to June 1939 aggregated $267,606,990.93, 
which entire sum, less the amounts authorized by Congress to be 
expended for the expenses of the Osage Agency. were distributed under 
various acts of Congress, to which reference will hereinafter be made, 
to the Indians per capita, the shares of deceased Indians being paid to 
their heirs or devisees. Also see In re Irwin, 60 F. 2d 495 (C. C. A. 10, 
1932). Headrights are not transferable and do not pass to a trustee 
in bankruptcy. Taylor v. Tayrien, 51 F. 2d 884 (C. C. A. 10, 1931), 
cert. den. 284 U. S. 672 (1931) ; Taylor v. Jones, 51 F. 2d. 59~ 
(C. C. A. 10, 1931), c~rt. d~n. 284 u.S. 663 (1931). 
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hundred and seven, the lands, mineral interests, and 
moneys, herein provided for and held in trust by the 
United States shall be the absolute property of the indi
vidual members of the Osage tribe, according to the roll 
herein provided for, or their heirs, as herein provided, 
and deeds to said lands shall be issued to said members, 
or to their heirs, as herein provided, and said moneys 
shall be distributed to said members, or to their heirs, 
as herein provided, and said members shall have full 
control of said lands, moneys, and mineral interest, except 
as hereinbefore provided. 

Section 6 provides that the lands, moneys, and mineral in
terests, provided for in the act, of any deceased member of 
the Osage tribe shall descend to his or her legal heirs, accord
ing to the laws of the Territory of Oklahoma, or of the State 
in which said reservation may be hereinafter incorporated, 
except where the decedent leaves no issue, nor husband, nor 
wife, in which case the lands, moneys, and mineral interests 
must go to the mother and father equally. 

VVhen the Secretary of the Interior is satisfied that an indi
vidual Indian is able to manage his own property, the Secretary 
is permitted to issue to that lndilln a certificate of competency.174 

So long as the Indian has not received a certificate of com
petency, the income derived as his share of the tribal royalty 
is exempt from the application of federal income tax laws.175 

The exemption, however, does not apply in favor of a white 
woman who receives income from land inherited from her chil
dren, members of the Osage tribe.176 

Under section 3 of the Act of April 18, 1912/n jurisdiction of 
the property of deceased and of orphan minor, insane, or other 
incompetent allottees of the Osage tribe was conferred on the 
county courts of the State of Oklahoma. The act provided that 
a copy of all papers filed in the county court shall be served on 
the Superintendent of the Osage Agency at the time of :filing, 
and authorized the superintendent, whenever the interests of the 
allottee require, to appear in court for the protection of the inter
ests of the allottee. The act further authorized the superin
tendent or the Secretary of the Interior, to investigate the 
conduct of executors, administrators, and guardians and to prose
cute any remedy, civil or criminal, as the exigencies of the case 
and the preservation and protection of the allottee or his estate 
may require. 

Section 5 of the Act of April18, 1912, authorizes the Secretary 
of the Interior, in his discretion, under rules and regulations to 
be prescribed by him and upon application therefor, to pay to 
Osage allottees, including the blind, insane, crippled, aged, or 
helpless, all or part of the funds in the Treasury of the United 
States to their individual credit, with the proviso that he shall 
first be satisfied of the competency of the allottee or that the 
release of said individual trust funds would be to the manifest 
best interests and welfare of the allottee, and further, that no 
trust funds o{ a minor or of an allottee who is incompetent shall 
be released and paid over except to a guardian of such person 
duly appointed by the proper court and after the filing by such 

m For rules regarding certificates of competency to Osage adults, 
see 25 C. F. R. 241.5. 

175 Blackbird v. Commissioner of Internal Revenue, 38 F. 2d 976 
(C. C. A. 10, 1930). 

176 Pettit v. Commissioner of Internal Revenue, 38 F. 2d 976 (C. C. A. 
10, 1930), cert. den. 281 U. S. 759 (1930) ; aff'd sub nom. Choteau v. 
Burnet, 283 U. S. 691 (1931). 

177 37 Stat. 86, amending Act of June 28, 1906, 34 Stat. 539; see fn. 
163 supra. In Work v. United States e3J reZ. Mosier, 261 U. S. 352 (1923), 
the Supreme Court said : 

• • • Until he has had a full opportunity to exercise this 
discretion, neither he [Assistant Secretary) nor the Secretary can 
be compelled by mandamus to make the payment, and if in its 
exercise. he does not act capriciously, arbitrarily or beyond the 
scope of his authority, the writ will not issue at all. (P. 362.) 

guardian and approval by the court of a sufficient bond satis
factorily to. administer the funds released. 

Section 6 of this act provides that the proceeds of partition 
sales due minor heirs, including such minor Indian heirs as 
may not be tribal members and those Indian heirs not having 
certificates of competency, shall be paid into the Treasury of 
the United States and placed to the credit of the Indians upon 
the same condition as attached to segregated shares of the 
Osage tribal fund, or with the approval of the Secretary of 
the Interior paid to the duly appointed guardian. The same 
disposition as provided in the act with reference to the proceeds 
of inherited lands sold is to be made of the money in the 
Treasury of the United States to the credit of deceased Osage 
allottees. 

Section 7 of the act protected the funds of Osage Indians 
against any claim arising prior to the grant of a certificate 
of competency. It provided further that no lands or moneys 
inherited from Osage allottees shall be subject to or taken or 
sold to secure the payment of any indebtedness incurred by such 
heir prior to the time such lands and moneys are turned over to 
such heirs. 

Section 8 authorized the disposition by will of all of the 
estate of an Osage Indian, including trust funds, with the 
provision that no such will should be admitted to probate or 
have any validity unless approved before or after the death of 
the testator by the Secretary of the Interior. 

As stated by the United States Supreme Court in Wo,rlc v. 
Lynn,178 it was believed when the 1906 Act was passed: 

* * * that the income to be paid quarterly would not 
be in excess of the current needs of the members. For 
about ten years that proved to be true. Thereafter in
creased production of oil and gas under the leases that 
were given resulted in royalties which swelled the income 
to a point where the quarterly payments were greatly 
in excess of current needs and were leading to gross 
extravagance and waste. Administrative measures re
stricting the payments were adopted, vut their validity 
was questioned (see W orlc v. Mosier, 261 U. S. 352) 
and the matter was called to the attention of Congress 
by the Secretary of the Interior. (P. 167.) 

Because of the conditions outlined above, Congress in section 
4 of the Act of March 3, 1921/79 amended the Act of June 28, 1906, 
as follows: 

That from and after the passage of this Act the Secre
tary of the Interior shall cause to be paid at the end of 
each fiscal quarter to each adult member of the Osage 
Tribe having a certificate of competency his or her pro 
rata share, either as a member of the tribe or heir of a 
deceased member, of the interest on trust funds, the bonus 
received from the sale of leases, and the royalties received 
during the previous fiscal quarter, and so long as the in
come is sufficient to pay to the adult members of said tribe 
not having a certificate of competency $1,000 quarterly 
except where incompetent adult members have legal 
guardians, in which case the income of such incom
petents shall be paid to their legal guardians, and to 
pay for maintenance and education to the parentl::> or 
natural guardians or legal guardians actually having 
minor members under twenty-one years of age personally 
in charge $500 quarterly out of the income of said minors 
an of said quarterly payments to legal guardians and 
adults, not having certificates of competency to be paid 
under the supervision of the Superintendent of the Osage 
Agency, and to invest the remainder after paying all the 
taxes of such members either in United States bonus or in 
Oklahoma State, county, or school bonds, or place the 
same on time deposits at interest in banks in the State 
of Oklahoma for the benefit of each individual member 
under such rules an<l regulations as the Secretary of the 

178 266 u. s. 161 (1924). 
179 41 Stat. 1249. See fn. 165, supra. 
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Interior may prescribe: Provided, That at the beginning 
of each fiscal year there shall first be reserved and set 
aside out of the Osage tribal funds available for that 
purpose a sufficient amount of money for the expenditures 
authorized by Congress out of the Osage funds for that 
fiscal year: Provided further, That all just existing indi
vidual obligations of adults not having certificates of com
petency outstanding upon the passage of this Act, when 
approved by the Superintendent of the Osage Agency, shall 
be paid out of the money of such individual as the same 
may be placed to his credit in addition to the quarterly 
allowance provided for herein. 

Prior to the decision of the United States Supreme Court in 
Work v. Lynn the foregoing provision was administratively in
terpreted as requiring payment to the legal guardians of adult re
stricted Osage Indians of the entire income of such Indians. 
As a result of the decision in the Lynn case, Congress in the 
Act of February 27, 1925/80 provided for the return by legal 
guardians to the Secretary of the Interior of all moneys in their 
possession or control, theretofore paid them in excess of $4,000 
per annum for adults and $2,000 for minors under the Act of 
March 3, 1921. The act also provided for delivery by the 
guardians to the Secretary of the Interior of all property, bonds, 
securities, and stock purchased, or investments made by such 
guardians out of the moneys paid them, to be held by the 
Secretary of the Interior or disposed of by him, as be shall 
deem to be for the best interests of the members to whom the 
same belongs. The act further provided that all funds oth€'r 
than as above mentioned, and other property theretofore or 
thereafter received by a guardian of a member of the Osage tribe 
of Indians, which was theretofore under the supervision antl 
control of the Secretary of the Interior or the title to which 
was held in trust for such Indians by the United States, shall 
not thereby become divested of the supervision and control of 
the Secretary of the Interior or the United States be relieved 
of its trust; and that the guardians should not dispose of or 
otherwise encumber such fund or !)roperty without the approval 
of the Secretary of the Interior, and in accordance with the 
orders of the county court of Osage County, Oklahoma. The act 
also provided that in case of the death, resignation, or removal 
from office of such a guardian, the funds and property in his 
possession subject to supervision and control of the Secretary of 
the Interior or to which the United States held the title in trust 
should be immediately delivered to the Superintendent of the 
Osage Agency, -to be held by him and supervised and invested 
as provided by the terms of the act. 

Congress also modified the payments to be made in behalf of 
enrolled or unenrolled minor members above 18 years of age 
so as to permit the parents or legal guardians of such minors 
to receive $1,000 quarterly. The provision with regard to the 
payment under the 1925 act reads as follows : 

That the Secretary of the Interior shall cause to be 
paid at the end of each fiscal quarter to each adult mem
ber of the Osage Tribe of Indians in Oklahoma having a 
certificate of competency his or her pro rata share, either 
as a member of the tribe or heir or devisee of a deceased 
member, of the interest on trust funds, the bonus received 
from the sale of oil or gas leases, the royalties therefrom, 
and any other moneys due such Indian received during 
each fiscal quarter, including all moneys received prior to 
the passage of this Act and remaining unpaid; and so 
long as the accumulated income is sufficient the Secretary 
of the Interior shall cause to be paid to the adult mem
bers of said tribe not having a certificate of competency 
$1,000 quarterly, except where such adult members have 
legal guardians, in which case the amounts provided for 
herein may be paid to the legal guardian or direct to such 
Indian in the discretion of the Secretary of the Interior 

1so 43 Stat. 1008. See fn. 169, supra. 

the total amounts of such payments, however, shall not 
exceed $1,000 quarterly except as hereinafter provided; 
and shall cause to be paid for the maintenance and edu
cation, to either one of the parents or legal guardians 
actually having personally in charge, enrolled or unen
rolled, minor member under twenty-one years of age, and 
above eighteen years of age, $1,000 quarterly out of the 
income of each said minors, and out of the income of 
minors under eighteen years of age, $500 quarterly, and 
so long as the accumulated income of the parent or par
ents of a minor who has no income or whose income is less 
than $500 per quarter is sufficient, shall cause to be paid 
to either of said parents having the care and custody of 
such minor $500 quarterly, or such proportion thereof as 
the income of such minor may be less than $500, in addi
tion to the allowances above provided for such parents. 
Rentals due such adult members from their lands and 
their minor children's lands and all income from such 
adults' investments shall be paid to them in addition to the 
allowance above provided. All payments to legal guard
ians of Osage Indians shall be expended subject to the 
joint approval in writing of the court and the superin
tendent of the Osage Agency. All payments to adults 
not having certificates of competency, including amounts 
paid for each minor, shall, in case the Secretary of the 
Interior finds that such adults are wasting or squander
ing said income, be subject to the supervisions of the 
superintendent of the Osage Agency: Provided, That if an 
adult member, not having a certificate of competency so 
desires, his entire income accumulating in the future from 
the sources herein specified may be paid to him without 
supervision, unless the Secretary of the Interior shall 
find, after notice and bearing, that such member is wast
ing or squandering his income, in which event the Secre
tary of the Interior shall pay to such member only the 
amounts hereinbefore specified to be paid to adult mem
bers not having certificates of competency. The Secre
tary of the Interior shall invest the remainder, after pay
ing the taxes of such members, in United States bonds, 
Oklahoma State bonds, real estate, first-mortgage real
estate loans not to exceed 50 per centum of the appraised 
value of such real estate, and where the member is a 
resident of Oklahoma such investment shall be in loans 
on Oklahoma real estate, stock in Oklahoma building and 
loan associations, livestock, or deposit the same in banks 
in Oklahoma, or expend the same for the benefit of such 
member, such expenditures, investments, and deposits to 
be made under such restrictions, rules, and regulations 
as be may prescribe: Provided, That the Secretary of the 
Interior shall not make any investment for an adult mem
ber without first securing the approval of such member 
of such investment. * * * (Pp. 1008-1009.) 

Under the same section Congress provided that no guardian 
shall be appointed, except en the written application or approval 
of the Secretary of the Interior, for the estate of a member 
of the Osage tribe of Indians who does not have a certificate 
of competency or who is of one-half or more Indian blood. 

Section 3 of this act provides in part : 

Property of Osage Indians not having certificates of com
petency purchased as herein before set forth shall not be 
subject to the lien of any debt, claim, or judgment except 
taxes, or be subject to alienation, without the approval 
of the Secretary of the Interior. 

Section 4 of the Act of February 27, 1925/81 newly vested in the 
Secretary of the Interior power to revoke certificates of com
petency issued to an Osage Indian of more than one-half Indian 
blood, whom be finds, after notice and bearing, to be squandering 
or misusing his funds. 182 

181 43 stat. 1008. See fn. 169 supra. On the general subject of 
revocation of certificate of competency of Osage Indian, see 53 I. D. 169 
(1930). 

182 Even if an Osage Indian were manifestly incompetent, and his 
business interests would be safeguarded thereby, his certificate could 
not be revoked unless he squandered or misused his income. On 
limitation on the amount of credit which may be granted on Osage 
Indian, see Act of March 3, 1901, 31 Stat. 1058, 1065-1066. 
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In section 6 of the act it was provided : 

No contract for debt hereafter made with a member 
of the Osage Tribe of Indians not having a certificate 
of competency, shall have any validity, unless approved 
by the Secretary of the Interior. * * * 

In section 1 of the Act of March 2, 1929/83 Congress provides : 

The lands, moneys, and other properties now or here
after held in trust or under the supervision of the United 
States for the Osage Tribe of Indians, the members 
thereof, or their heirs and assigns, shall continue sub
ject to such trust and supervision until January 1, 1959, 
unless otherwise provided by Act of Congress. 

Section 3 of this act provides : 

That section 1 of the Act of Congress of February 27, 
1925 (Forty-third Statutes at Large, page 1008), is here
by amended by adding thereto the following : 

"The Secretary of the Interior be, and is hereby, 
authorized, in his discretion, under such rules and 
regulations as he may prescribe, upon application 
of any member of the Osage Tribe of Indians not 
having a certificate of competency, to pay all or 
any part of the funds held in trust for such Indians : 
Provided, That the Secretary of the Interior shall, 
within one year after this Act is approved, pay to 
each enrolled Indian of less than half Osage blood, 
one-fifth part of his or her proportionate share of 
accumulated funds. And such Secretary shall on 
or before the expiration of ten years from the date 
of the approval of this Act, advance and pay over 
to such Osage Indians of less than one-half Osage 
Indian blood, all of the balance appearing to his 
credit of accumulated funds, and shall issue to such 
Indian a certificate of competency: And provided fur
ther, That nothing herein contained shall be con
strued to interfere in any way with the removal by 
the Secretary of the Interior of restrictions from 
and against any Osage Indian at any time." 

Section 4 of this act provides : 

That section 2 of the Act of Congress approved Febru
ary 27, 1925 (Forty-third Statutes at Large, page 1011), 
being an Act to amend the Act of Congress of March 3, 
1921 (Forty-first Statutes at Large, page 1249), be, and 
the same is hereby, amended to read as follows: 

"Upon the death of an Osage Indian of one-half or 
more Indian blood who does not have a certificate of 
competency, his or her moneys and funds and other 
property accrued and accruing to his or her credit 
and which have heretofore been subject to super
vision as provided by law may be paid to the admin
istrator or executor of the estate of such deceased 
Indian or direct to his heirs or devisees, or may be 
retained by the Secretary of the Interior in the 
discretion of the ·secretary of the Interior, under 
regulations to be promulgated by him: Provided, 
That the Secretary of the Interior shall pay to ad
ministrators and executors of the estates of such 
deceased Osage Indians a sufficient amount of money 
out of such estates to pay all lawful indebtedness 
and costs and expenses of administration when ap
proved by him ; and, out of the shares belonging to 
heirs or devisees, above referred to, he shall pay 
the costs and expenses of such heirs or devisees, in
cluding attorney fees, when approved by him, in the 
determination of heirs or contests of wills. Upon 
the death of any Osage Indian of less than one-half 
of Osage Indian blood or upon the death of an Osage 
Indian who has a certificate of competency, his 
moneys and funds and other property accrued and 
accruing to his credit shall be paid and delivered to 
the administrator or executor of his estate to be 
administered upon according to the laws of the State 
of Oklahoma: Provided, That upon the settlement of 
such estate any funds or property subject to the con
trol or supervision of the Secretary of the Interior 
on the date of the approval of this Act, which have 
been inherited by or devised to any adult or minor 

183 45 Stat. 1478. See fn. 171 supra. 

heir or devisee of one-half or more Osage Indian blood 
who does not have a certificate of competency, and 
which have been paid or delivered by the Secretary 
of the Interior to the administrator or executor shall 
be paid or delivered by such administrator or execu
tor to the Secretary of the Interior for the benefit of 
such Indian and shall be subject to the supervision 
of the Secretary as provided by law." 

Under section 5 of the act, the restrictions concerning lands 
and funds of allotted Osage Indians, as provided in that act 
and all prior acts then in force, shall apply to unallotted Osage 
Indians born since July 1, 1907, or thereafter, and to their heirs 
of Osage Indian blood, except that the provision of section 6 
of the Act of February 27, 1925, with reference to the validity 
of contracts for debt, shall not apply to any allotted or unal
lotted Osage Indian of less than one-half degree Indian blood, 
and subject to the further proviso that the Osage lands and 
funds and any other property which bad theretofore or which 
may thereafter be held in trust or under supervision of tht 
United States for Osage Indians of less than one-half degree 
Indian blood not having a certificate of competency shall not 
be subject to forced sale to satisfy any debt or obligation con
tracted or incurred prior to the issuance of a certificate of 
competency, and with the further provision that the Secretary· 
of the Interior was authorized in his discretion to grant a 
certificate of competency to any unallotted Osage Indian when 
in the judgment of the said Secretary such member is fully 
competent and capable of transacting his or her own affairs. 

The Act of June 24, 1938/8
' further modified Osage payments 

as follows: 

That hereafter the Secretary of the Interior shall cause 
to be paid to each adult member of the Osage Tribe of 
Indians not having a certificate of competency his or her 
pro rata share, either as a member of the tribe or heir 
or devisee of a deceas~d member, of the interest on trust 
funds, the bonus received from the sale of oil or gas 
leases, and the royalties therefrom received during each 
fiscal quarter, not to exceed $1,000 per quarter; and if 
such adult member bas a legal guardian, his current 
income not to exceed $1,000 per quarter may be paid to 
such legal guardian in the discretion of the Secretary of 
the Interior: Provided, That when an adult restricted 
Indian has surplus funds in excess of $10,000 there shall 
be paid such Indian sufficient funds from his accumulated 
surplus in addition to his current income to aggrega(e 
$1,000 quarterly; but in the event of any adult restricted 
Indian has surplus funds of less than $10,000, such Indian 
shall receive quarterly only his current income not to 
exceed $1,000 per quarter: Provided fttrthcr, That the 
Secretary of the Interior is hereby authorized to and 
may in his discretion pay out of any money heretofore 
accrued or hereafter accruing to the credit of any person 
of Osage Indian blood who does not have a certificate 
of competency or who is one-half or more Osage Indian 
blood, all of said person's taxes of every kind and char
acter, for which said person is now or hereafter may be 
liable, before paying to or for such person any funds as 
required by law: And provided further, That upon appli
cation and consent of any restricted Osage Indian the 
Secretary of the Interior may cause payment to be made 
of additional funds from the accumulated surplus to the 
credit of any Osage Indian under such rules and regula
tions as be may prescribe. Rentals due such adult 
members from their lands and their minor children's 
lands and all income from such adults' investments, 
including interest on deposits to their credit, shall be 
paid to them in addition to the current allowances above 
provided. 

Whenever minor members of the Osage Tribe of 
Indians have funds or property subject to the control or 
supervision of the Secretary of the Interior, the said 
Secretary may in his discretion pay or cause to be paid 
to the parents, legal guardian, or any person, school, 
or institution having actual custody of such minors, 

1M 52 Stat. 1034. See fn. 172, supra. 
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such amounts out of the income or funds of the said 
minors as he deems necessary, and when such a minor is 
eighteen years of age or over, the Secretary of the Interior 
may in his discretion cause disbursement of funds for 
support and maintenance or other specific purposes to 
be made direct to such minor. (Pp. 1034-1035.) 

C. INHERITANCE 

Exclusive jurisdiction of the probate of wills and the deter
mination of heirs of the Osages is vested in the state courts.185 

If an Osage dies testate, the Secretary of the Interior is au
thorized to approve or disapprove the will prior to institution 
of probate proceedings in the local court.186 In the event that 
the will is disapproved, it may not be offered for probate, but if 
the will is approved, the state court is not bound by the Secre
tary's determination as to validity and it may permit the issue 
to be relitigated before it. 

The power of an Osage Indian to make a will has been dis
cussed by the Solicitor for the Department of the Interior: 187 

There is no provision in the act of 1906, authorizing 
an Osage Indian to make a will. That authority is con
tained in Section 8 of the act of April 18, 1912 ( 37 Stat. 
86, 88), entitled "An Act supplementary to and amenda
tory of the act" of June 28, 1900, which section provides: 

"That any adult member of the Osage Tribe of In
dians not mentally incompetent may dispose of any 
or all of his estate, real, personal, or mixed, including 
trust funds, from which restrictions as to alienation 
have not been removed, by will, in accordance with the 
laws of the State of Oklahoma: Provided, That no 
such will shall be admitted to probate or have any 
validity unless approved before or after the death of 
the testator by the Secretary of the Interior." 

The act in section 3 thereof, subjects the property of 
deceased and incompetent Osage allottees in probate mat
ters to the jurisdiction of thQ County Courts of the State 
of Oklahoma. The land of such persons, however, cannot 
be sold or alienated and no will can be admitted to pro
bate without the prior approval of the Secretary of the 
Interior. The word "minor" or "minors" is used through
out the act of 1912, in connection with provisions similar 
to those found in tbe act of 1906. The clear indications 
are that the word as used in the later act means the same 
thing that it was declared to mean in the former act, that 
is, a person under 21 years of age. As stated the word 
"adult" in the act of 1906, as a:pplied to both males and 
females refers to a person 21 years of age or over. In 
view of the fact that the act of 1912 is "supplemental to 
and amendatory of the act" of 1906, section 8 thereof 
which authorizes any "adult" member of the Osage tribe 
of Indians to dispose of his property by will must be read 
into the act of 1906. The section thus becomes a part of 
and must b.e construed in connection with said act of 1006. 
In this view there is no escape from the conclusion that 
the word "adult" in said section 8 means a person 21 years 
of age or over. It was the exclusive right of Congress 
to determine at what age an Osage Indian becomes capable 
of making a will. It declared that age to be 21 or ma
jority. A law of Oklahoma declaring a person to be com
petent to make a will at 18 years of age is directly in con
flict with the Federal statute and the latter is controlling. 
1.'ruskett v. Closser (198 Fed. 835; 236 U. S. 223); Priddy 
v. Thompson (204 Fed. 955); Letts v. Letts (176 Pac. 234). 
It follows that testatrix not baving reached the age of 21 
years was for that reason incapable of making a valid 
will. 

D. LEASING 

1. Tribal oil and gas and mineral leases.-The greater part 
of the income from leases of the Osage Indians is derived from 
oil and gas lands. During the fiscal year 1924 the oil rights 

185 Act of April 18, 1912, sec. 3, 37 Stat. 86. See fn. 163, supra. Also 
see subsection A, su.pra. 

1M Ibid., sec. 8, 37 Stat. 86, 88. 
~ Op. Sol. I. D., D.47112, AprU 16, 1920. 

to 70,737 acres in the Osage Reservation were sold by means 
of bids for $17,530,800.188 In the introduction to the discussion 
of the Osages, it has been shown that the title to the oil and 
gas in the Osage Reservation is held for the benefit of the 
tribe even though the surface has been allotted in severalty to 
individuals. 

Section 3 of the Osage Allotment Act of June 28, 1906/89 

directed that the oil, gas, coal, or other minerals covered by 
the allotted lands should be reserved to the Osage tribe for 25 
years from and after April 8, 1906, and provided that mineral 
leases for such lands might be made by the tribal council with 
the approval of the Secretary of the Interior under such rules 
and regulations as he might prescribe.190 Under the seventh 
paragraph of section 2 it was provided that oil, gas, and other 
minerals should become the property of the owner of the land 
at the expiration of 25 years, unless otherwise provided by 
Congress. 

Section 3 of the 1906 act was amended by the Act of March 3, 
192.1/01 so as to extend the reservation of minerals to the tribe 
to April 7, 1946. All valid existing oil and gas leases on April 7, 
1931, were renewed upon the same terms, and extended, until 
April 8, 1946, and so long thereafter as oil or gas was found 
in paying quantities. The 1921 act also directed the Secretary 
of the Interior and the Osage Council "to offer for lease for oil 
and gas purposes all of the remaining portions of the unleased 
Osage land prior to April 8, 1931, offering the same annually 
at a rate of not less than one-tenth of the unleased area." 

This provision was again amended by the Act of March 2, 
1929,192 which extended the period of reservation to the Osage 
tribe of the minerals covered by such lands until April 8, 1958, 
unless otherwise provided by act of Congress. The 1929 · act 
also amended the provision requiring the leasing of lands by 
the Secretary of the Interior and the Osage Council by 
providing : 198 

* * * That not less than twenty-five thousand acres 
shall be offered for lease for oil and gas mining purposes 
during any one year: Provided further, That as to all 
lands hereafter leased, the regulations governing same 
and the leases issued thereon shall contain appropriate 
provisions for the conservation of the natural gas for its 
economic use, to the end that the highest percentage of 
ultimate recovery of both oil and gas may be secured: 
Provided, however, That nothing herein contained shall 
be construed as affecting any valid existing lease for oil 
or gas or other minerals, but all such leases shall continue 
as long as gas, oil, or other minerals are found in paying 
quantities. 

Section 3 of the Act of June 24, 1938/()4, amended the 1929 act 
to provide that the minerals covered by such reserved lands 
shall be reserved : 

* * * until the 8th day of April, 1983, unless otherwise 
provided by Act of Congress, and all royalties and bonuses 
arising therefrom shall belong to the Osage Tribe of 
Indians, and shall be disbursed to members of the Osage 
Tribe or their heirs or assigns as now provided by law, 
after reserving such amounts as are now or may hereafter 
be authorized by Congress for specific purposes. 

The lands, moneys, and other properties now or here
after held in trust or under the supervision of the United 
States for the Osage Tribe of Indians, the members 

188 Schmeckebier, The Office of Indian Affairs, Its History, Activities 
and Organization (1927), p. 183. 

1s9 34 Stat. 009, fn. 156, supra. 
190 See Work v. United States eq: rel. Mosier, 261 U. S. 352 (1923). 
191 41 Stat. 1249, fn. 165 supra. 
192 Sec. 1, 45 Stat. 1478. See fn. 171, supra. 
1~ Ibid., 1479. 
1~~' 52 Stat. 1034, 1035. For regulations regarding the leasing of 

Osage Reservation lands for oil and gas mining, see 25 C. F. R. 
180.1-180.94. For regulations regarding the leasing of such lands for 
mining except oil and gas, see ibid. 204.1-204.30. 
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thereof, or their heirs and assigns, shall continue subject for the benefit of the individual allottees of the tribe or their 
to such trusts and supervision until January 1, 1984, heirs to be approved by the Secretary of the Interior before 
unless otherwise provided by Act of Congress. becoming effective.l96 

2. Agricultural leases of restrioted lands.-Section 7 of the 
Osage Allotment Agreement of June 28, 1906,195 authorizes the 
allottees of the Osage tribe and their heirs to lease their lands 
for farming, grazing, or other purposes, but requires all leases 

19~ 34 Stat. 539. 

!196Jt was held under this section and sec. 12 that the Secretary of 
the Interior had authority to adopt rules and regulations for the 
leasing of such lands and all such leases, unless approved by the Secre
tary of the Interior, were void. See La Motte v. United States, 254 
U. S. 570 (1921). For regulations regarding such leases, see 25 
C. F. R. 177.1-177.18. 

SECTION 13. THE OKLAHOMA INDIAN WELFARE ACT 197 

The Wheeler-Howard bill as originally introduced applied to 
the State of Oklahoma.198 The bill was amended at the su~ 
gestion of Senator Thomas of Oklahoma, chairman of the Sen
ate Indian Affairs Committee, so as to make inapplicable to the 
tribes in Oklahoma 100 those sections which extended existing 
trust periods, limited alienation of restricted land, authorized 
the establishment of new reservations, and authorized tribal 
organization. 

Two years later these provisions of the Wheeler-Howard Act 
were extended to Oklahoma, with some modifications to fit the 
peculiarities of the local legal situation. Under the Thomas
Rogers Oklahoma Indian Welfare Act, the Indians of Oklahoma 
became eligible to share in the program of self-government, 
corporate organization, credit and land purchase. This act 
also provided for the organization of Indians into voluntary 
cooperative associations for the purposes of credit administra
tion, production, marketing, consumers' protection or land man
agement, and authorized an appropriation of $2,000,000 for loans 
to such associations and to individual Indians of the state.200 

1
9

7 .Act of June 26, 1936, 49 Stat. 1967, 25 U. S. C. 501, et seq. Sup
pfementing Act of June 18, 1934, 48 Stat. 984. Supplemented by Act 
of August 9, 1937, 50 Stat. 564; Act of May 9, 1938, 52 Stat. 291. 
Cited: Circular of Commr., No. 3170, July 28, 1936; Memo. Sol. I. D., 
July 31, 1936; Statement by Commr. on S. 1736, to repeal Wheeler
Howard Act, March 3, 1937 ; Memo. Sol. I. D., March 4, 1937 ; Memo. Act
ing Sol. I. D., Ju}y 14, 1937; Memo. Sol. I. U., November 29, 
1937 .; Memo. Sol. I. D., April 22, 1938 ; Memo. Sol. I. D., May 24, 1938 ; 
Letter of Asst. Commr. to Five Civilized Tribes Agency, June 29, 1938; 
Memo. Sol. I. D., September 13, 1938 ; Ind. Off. Letter from Supt. 
Quapaw Agency, October 17, 1938; Memo. Sol. I. D., December 13, 1938; 
Memo. Sol. I. D., April 3, 1939. 

1
9s See Hearings, H. Comm. on Ind. Alf., H. R. 6234, 74th Cong., 

1st sess., 1935, pp. 11-12. 
100 Hearings, Sen. Comm. on Ind. Alf., S. 2047, 74th Cong., 1st sess., 

1935, p, 9. 
200 For regulations regarding this law, see 25 C. F. R. 22.1-23.27 

(organization and loans to Indian cooperative associations) ; 24.1-25.26 
(loans to and by Indian credit associations) ; 26.1-26.26 (loans by 
United States to individual Indians). 

0 

Under this act a considerable number of the Oklahoma tribes 
have adopted tribal constitutions and obtained corporate char
ters.201 

These constitutions and charters differ in several respects 
from those adopted by tribes of other states.202 For one thing, 
the substantive powers of the tribe are set forth in the charters, 
rather than in constitutions. The constitutions are restricted 
to such topics as membership and tribal organization. Another 
important characteristic of the Oklahoma tribal constitutions 
and charters is that none of them contain the broad police and 
judicial powers found in many other tribal documents. This 
lack may be ascribed to legislation already discussed,203 depriv
ing tribal courts in the Indian Territory of all power, and to 
the practical assumption by the State of Oklahoma of responsi
bilities which are elsewhere divided between federal and tribal 
authorities. 

201 Seneca-Cayuga Tribe of Oklahoma, constitution ratified May 15, 
1937, charter ratified June 26, 1937; Wyandotte Tribe of Oklahoma, July, 
24, 1937, charter, October 30, 1937; Cheyenne-Arapaho Tribes of Okla
homa, September 18, 1937 ; Kickapoo Tribe of Oklahoma, September 18, 
1937, charter January 18, 1938; Iowa Tribe of Oklahoma, October 23, 1937, 
charter February 5, 1938 ; Sac and Fox Tribe of Indians of Oklahoma, 
December 7, 1937; Pawnee Indians of Oklahoma, January 6, 1938, 
charter .April 28, 1938; Caddo Indian Tribe of Oklahoma, January 17, 
1938, charter November 15, 1938 ; Tonkawa Tribe of Indians of Okla
homa, April 21, 1938; Ottawa Tribe of Oklahoma, November 30, 1938, 
charter June 2, 1939; Absentee Shawnee Tribe of Indians of Oklahoma, 
December 5, 1938; Citizen Band of Potawatomi Indians of Oklahoma, 
December 12, 1938; Thlopthlocco Tribal town, December 27, 1938, char
ter April 13, 1939; Alabama Quassarte Tribal Town, January 10, 1939, 
charter May 24, 1939 ; Miami Tribe of Oklahoma, October 10, 1939, 
charter June 1, 1940; Peoria Tribe of Indians of Oldahoma, October 10, 
1939, charter June 1, 1940; Eastern Shawnee Tribe of Oklahoma, Decem
ber 22, 1939, charter December 12, 1940. 

202 See Chapter 7, sec. 3. 
202 See sec. 4, supra. 
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EXPLANATION OF REFERENCE TABLES 
AND INDEX 

The various tables that comprise this supplement 
constitute the first comprehensive attempt to collect and 
systematize the basic materials of Federal Indian law. 
These materials include the statutes and treaties of 
the United States, the decisions of federal courts, in
cluding territorial courts, the administrative rulings 
of the Attorney General and of the Department of the 
Interior, legal texis and periodicals and congressional 
and other public documents. An attempt has been 
made to make these compilations complete with respect 
to published statutes, treaties (published and unpub
lished), reported federal cases, published opinions of 
the Attorney General and published rulings of the In
terior Department. Such completeness, however, ex
tends only to the date on which this compilation was 
begun, April14, 1939. A few later items of special im
portance, appearing between this date and the com
pletion of the compilation an4 handbook on July 1, 
1940, have been inserted in the various tables. With 
respect to unpublished administrative rulings, legal 
texts and periodicals, and congressional and other public 
documents, a complete coverage has not been attempted 
but an effort has been made to include in this compilation 
the most important materials in the field. The analysis 
of unpublished memoranda of the Lands Division of 
the Department of Justice goes back as far as the year 
1929, and the search for unpublished decisions and 
memoranda in the files of the Interior Department was 
carried back as far as October 31, 1917. The published 
decisions of the Interior Department go back to July, 
1881. Statutes, court decisions, and other official ma
terials have been compiled as far back as the adoption 
of the Constitution in 1789, except that treaties of the 
t:nited States preceding the Constitution, and recog
nized therein, have been included. 

A count of the number of items of each category col
lected and utilized in the preparation of this supple
ment gives the following approximate figures: 

Statutes ---------------------------------------------- 4,264 
Treaties---------------------------------------------- 389 
Reported Cases---------------------------------------- 1, 725 
Opinions of the Attorney General, etc.___________________ 523 
Interior Department Rulings________________ ___________ 838 
L~gal Texts and Articles______________________________ 629 
Tribal Constitutions----------------------------------- 141 
Tribal Charters--------------------------------------- 112 
Congressional Reports and Miscellaneous________________ 301 

Total Number of Items--------------------------- 8,922 

This suppiement to the Handbook of Federal lnd:lan 
Law is composed of seven parts: (1) the tribal index of 
materials on Indian law, (2) the annotated table of 
statutes and treaties, ( 3) the table of federal cases~ ( 4) 
the table of Interior Department rulings, ( 5) the table 
of Attorney General's opinions, ( 6) the bibliography, 
and (7) the index. A few words concerning each of 
these parts may be of assistance to those who make use 
of this supplement. 

Triballndew of Materials onlndianLaw.-The tribal 
index attempts to show, for each tribe, the special 
statutes, treaties, decisions and other legal materials 
that concern that tribe. 

The importance of a tribe-by-tribe index of materials 
on Indian law arises fr01n the fact that during the 
greater part of our national existence we have dealt 
with Indian tribes through treaty or agreement, through 
special legislation, and, most recently, through tribal 
constitutions approved by the Federal Government and 
:federal charters approved by the Indian tribes. Thus 
there has developed, for each tribe and reservation, a 
special body of law which supplements or modifies gen
eral legislation on Indian affairs. Thus any general 
analysis of problems of federal Indian law, such as is 
attempted in the Handbook itself, necessarily contains 
an element of incompleteness. To help in the filling of 
that gap this guide to special legal materials affecting 
each tribe ana reservation has been prepared. 

An attempt has been made to reflect faithfully legis
lative and administrative usage in the designation of 
Indian groups covered by federal legislation. In many 
instances the groups thus designated are not "tribes" 
in the anthropological sense, but portions or groupings 
of such "tribes." Political existence rather than racial 
nnity has been the chief criterion of group existence in 
the history of Indian treaties and Indian legislation. 
This index is primarily a roster of such political en
tities. Where ethnological designations vary from po
litical usage, such ethnological designations have been 
rioted parenthetically following the primary listing. 

Since a single tribe is frequently referred to in several 
different groupings, cross-references have been included 
to show other designations for a given tribe and to 
show the designations of other groups that include the 
tribe in question or are included therein. 

Annotated Table of Statutes and Treaties.-In the 
statutory index an effort has been made to annotate 
each act of Congress, treaty, and joint or concurrent 
resolution with pertinent legal materials, statutory and 
non-statutory. The effect of this statutory index is to 
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show for each prov1s10n o'f federal law relating to 
Indians, the legal background against which the law 
was enacted and the functioning of the law since its 
enactment. 

The annotations include under each statutory item 
the following materials : ( 1) Reference to earlier and 
later statutes and treaties, which supplement, amend, 
or repeal, or are supplemented, amended, or repealed by, 
the annotated item; (93) Reference to federal cases 
in which the statutory item is cited; (3) Similar 
references to Attorney General's opinions in which the 
statutory item is cited; (4) Parallel citations to Revised 
Statutes; (5) Parallel citations to the United States 
Code; ( 6) Historical annotations taken from the 
United States Code Annotated; (7) Published and un
published decisions and memoranda of the Interior 
Department; ( 8) Unpublished memoranda <;>f the Lands 
Division of the Department of Justice; (9) Legal texts; 
(10) Legal periodicals; (11) Congressional and other 

government documents. 
Table of Federal Oases.-The table of federal cases 

on Indian law covers reported cases in the federal (in
cluding the territorial) courts during the period from 
1790 to 1939 in which issues of federal Indian law are 
considered. In this table the various cases are anno
tated for appeals, overrulings, and related decisions. 

Table of Interior Department Rulings.-The table of 
Interior Department rulings on Indian matters from 
1881 to 1939, contains volume and page reference to 
published rulings and file number reference to unpub
lished materials, together with the date and indication of 
subject matter for each ruling. Included in this table 
are a number of rulings of other agencies which are 
available in Interior Department files. 

Table of Attmoney General's Opinions.-The table of 
published Attorney General's Opinions from 1789 to 
1939"on matters of Indian law contains volume, page, 
date and title for each opinion. Unpublished memo
randa of the Lands Division of the Department of 
Justice collected by that Department from 1929 to 
1939 are cited in the tribal and statutory indices, but 
are not listed as a separate table. 

Bibliography.-The bibliography is composed of four 
parts: the major compilations of federal Indian laws, 
treaties and regulations; important legal literature
periodicals and texts; background materiaJs, including 
works on Indian policy and administration; aiJd con
gressional documents (including American Archives, 
American State Papers, and Journals of the Continental 
Congress) pertaining to Indian affairs, either cited 
in the various indices or the Handbook or of prime im
portance to an understanding of the development of 
Indian legislation and policy in the United States. 

/ndew.-The index covers the principal topics treated 
in the Handbook of Federal Indian Law. It may be 

supplemented by reference to the Analysis of Chapters, 
at pages XIX to XXIV of the Handbook. 

In order to conserve space, references to case ma
terials, statutory materials and other materials cited 
in this supplement are given in the most concise form 
possible. These citations, however, may be elaborated 
by reference to the appropriate table. Thus, a case 
cited by the first word or phrase, e. g., Adams, 59 F. 
2d 653, may be identified in the table of federal cases 
more fully described as ADAMS v. OSAGE TRIBE 
OF INDIANS, 59 F. 2d 653 (C. C. A. 10, 1932), a:ff'g 
50 F. 2d 918 (D. C. N. D. Okla. 1931), cert. den. 287 
U. S. 652. Where the first party named in the title of 
the case is the United States, the citation includes in 
addition the first word or phrase identifying the adverse 
party. Likewise a citation to a legal. text, ·law review 
article or congressional document can be amplified by 
a reference to the bibliography. Thus, for example, 
the citation : "Black, IL" will be found by reference to 
Part II, Literature on Indian Law, Section ~' 11ewts, 
to designate a volume of Henry Campbell Black entitled 
Intoxicating Liquors, published in 1892. 

The following abbreviations have been generally used: 

A. ---· ___________________ Amended 
Aff'd ____________________ Affirmed 
Aff' g _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Affirming 
Ag. ______________ ----- _ Amending 

App. dism. -------------- Appeal dismissed 
Approp. St. _ _ _ _ _ _ _ _ _ _ _ _ _ Appropriation Statutes 
Archives l_ _ _ _ _ _ _ _ _ _ _ _ _ National Archives, Unpublished 

Treaty No.1 
C. ---------------------- Congress 
C:L ____________________ Congress, First Session 
Cert. den. __ _ _ _ _ _ _ _ _ _ _ _ _ _ Certiorari denied 

Comm. ------------------ Committee 
Comm'r _ ------------ ____ Commissioner 
Com pt. Gen'ls Rulings ____ Comptroller General's Rulings 
Const. ------------------ Constitution 
Den. -------------------- Denied 
Dism. --~--------------- Dismissed 
Gov. Pub. --------------- Government Publications 
H. --------------------- House of Representatives 
I. D. Regs. -------------- Interior Department Regulation~ 
I. D. Rulings _____________ Interior Department Rulings 
L. D. ------------------- Land Decisions, Interior Depart

ment 
L. D. Memo. (D. J.) ______ Memorandum of Lands Division, 

Department of Justice 
Memo. Sol. -------------- Memorandum, Solicitor, Interior 

Department 
Memo. Sol. Off. ---------- Memorandum, Solicitor's Office, 

Interior Department 
Mod. ------------------- Modified 
Mod'g ___________________ Modifying 

Op. A. G. --------------- Opinion of the Attorney General 
Op. Sol. ----------------- Opinion, Solicitor, Interior Depart-

ment 
Per. -------------------- Periodicals 
Priv. St. ---------------- Private Statutes 
R. ---------------------- Repealed 
Rev. ------------------- Reversed 
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Rev'g_--- ______ --------- Reversing 
Rg. ----------- _ _ _ _ _ _ _ _ _ _ Repealing 
Rp. --------------------- Repealed in part 
Rpg. -------------------- Repealing in part 
S. ------- _____ - _ _ _ _ _ _ _ _ _ Senate 
S. ---------------- ___ --- Supplemented 
S. c --- _________________ Same case 
Sg. ---------- ___ - _ _ _ _ _ _ _ Supplementing 
Spec. St. -- ___________ ___ Special Statutes 
St.--------------------- Statutes 

The publication of this supplement affords a welcome 
opportunity to acknowledge the contributions of those 
who have labored in the collection and systematization 
of the thousands of items comprised in these various 
tables. The collection and analysis of legal materials 
was in the hands of attorneys Fred V. Folsom, Jr., Ab
ra~am Glasser, Theodore H. Haas, Samuel Miller, Mrs. 
Mirna Pollitt, Miss Bettie Renner, and Miss Doris Wil
liamson, all of the Department of Justice. The collec
ti~n. of s~ bsidiary _historical, anthropological, and ad
ministrative materials was accomplished by Miss Lucy 

Kramer and Dr. David Rodnick, ethnologists in the Of
fice of Indian Affairs, Fred A. Baker, Field Agent of the 
Office of Indian Affairs, and Miss Mary K. Morris, of 
the Department of Justice. The compiling of the anno
tated table of statutes was the work of Miss Renner· the 
index of tribal materials and the table of Interior' De
partment rulings were compiled by Mrs. Pollitt; the 
table of federal cases was prepared by Samuel Miller· 
the bibliography is the work of Miss Morris and Mis~ 
Kra~er; and the index was prepared by _Miss Irene R. 
Shriber, an attorney in the Office of Indian Affairs. 

The arduous task of putting all these materials into 
form for publication was assumed by Mrs. Griselda G. 
Lo?ell and Miss Marie J. Turinsky. To John H. Ady, 
Chief of the Publications Section of the Department of 
the Interior, went the task of seeing this supplement 
through the press. 

F. S.C. 

JULY 1, 1941. 
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ABSENTEE SHAWNEE TRIBE OF INDIANS. See also KAN

SAS ; OKLAHOMA; SHAWNEE. Oonst. Dec. 5, 1938. 
ACOMA RESERVATION. See also NEW MEXICO ; PUEBLO. 

Approp. St. 44:453. I. D. Rulings Memo. Sal. May 12, 1936, 
May 25, 1936. 

AGUA CALIENTE (DIEGUENO). See also CALIFORNIA; 
MISSION; PALA; PALM SPRINGS. Approp. St. 40:561; 
41 :3 ; 42 ;832. 

AK CHIN RESERVATION (ACACHIN; PAPAGO). See also 
ARIZONA; P APAGO. A.pprop. St. 40 :561 ; 41 :1225; 42 :552, 
1174; 43:390, 1141; 44:453, 934; 45:200, 1562; 46:1115; 
47:91, 820; 48:362; 49:176, 175'7; 50:564; 52:291. 

ALABAMA (ALIBAMA). See also OKLAHOMA: ALABAMA
COUSHATTA TRIBES OF TEXAS; AI1ABAMA-QUAS
SARTE TRIBAL TOWN; FIVE CIVILIZED TRIBES. 
Spec. St. 2 :527; 45:1186. A.ppr()I{J. St. 36:269; 42:437; 45:383. 
TreaUes 7 :180. I. D. Rulings Memo. Sol. Nov. 11, 1937. 

ALABAMA-COUSHATTA TRIBES OF TEXAS. See also ALA
BAMA ; TEXAS. Spec. St. 45 :1186. Approp. St. 40 :561 ; 
41 :1225; 43:390, 1141; 44:453, 934; 45:200, 1562; 46:279; 
47:91, 820; 48:362; 49:176, 1757. I. D. Rulings Memo. Sol. 
Nov. 11, 1937. Canst. August 19, 1938. Charter Oct. 17, 1939. 

ALABAMA-QUASSARTE TRIBAL TOWN. See also ALA
BAMA; OKLAHOMA. Canst . • Jan. 10, 1939. Charter May 
24, 1939. 

ALASKA. See also ALEUTS'; ANGOON COMMUNITY ASSO
CIATION ; ANNETTE ISLAND RESERVATION; CRAIG 
COMMUNITY ASSOCIATION OF ORAIG; ESKIMO ; 
HAIDA; HOONAH INDIAN ASSOCIATION; HYDABURG 
COOPERATIVE AS'SOCIATION; KETCHIKAN INDIAN 
CORPORATION; KING ISLAND NATIVE COMMUNITY; 
KLAWOCK COOPERATIVE ASSOCIATION; METLAK
AHTLA; NATIVE VILLAGE OF ATKA; NATIVE VIL
LAGE OF BARROW ; NATIVE VILLAGE OF CHANEGA; 
NATIVE VILLAGE OF DIOMEDE ; NATIVE VILLAGE OF 
ELll\1; NATIVE VILLAGE OF FORT YUKON; NATIVE 
VILLAGE OF GAMBELL;· NATIVE VILLAGE OF KAR
LUK; NATIVE VILLAGE OF KIVALINA; NATIVE VII.t
LAGE OF KWETHLUK i NATIVE VILLAGE OF MEKOR
YUK; NATIVE VILLAGE OF MIN'.rO; NATIVE VILLAGE 
OF NIKOLSKI; NATIVE VILLAGE OF NOATAK; NA
TIVE VI11LAGE OF MUNAPITCHUK; NATIVE VILLAGE 
OF POINT HOPE; NATIVE VILLAGE OF SAXMAN; NA· 
'I'IVE VILLAGE OJS SELAWIK; NATIVE VILLAGE OF 
SHAKTOOLIK; NATIVE VILI.1AGE OF SHIRSHMAREF; 
NATIVE VILLAGE OF STEVENS; NATIVE VILLAGE OF 
TETLIN; NATIVE VILLAGE OF UNALAKLEET; NATIVB 
VILLAGE OF VENETIE; NATIVE VILLAGE OF WALES; 
NATIVE VILLAGE OF WHITE MOUNTAIN; NOME ES
KIMO COMMUNITY;- ORGANIZED VILLAGE OF KA
SAAN; SITKA COMMUNITY ASSOCIATION ; STEBBINS 
COMMUNITY ASSOCIATION; STIKEEN COMMUNITY 
ASSOCIATION; THLINGIT; TSIMSHIAN; TYONEK. 
Gov. Pub. 72 Cang., I sess., Hearings, S'. Comm. Ind. Aff., 
S. 1196; 74 Cong., 2 sess., Hearings, S. Comm. Ind. Aff., Part 
35- Mctlakuhtla Indians,· Alaska, May 19, 1934, July 12, 
1936; Par t 36-Alaska (Including Reindeer), July 1936. 
Spec. St. 26 :46; 30 :1253 ; 31 :321; 32 :327; 33 :616; 34 :197, 
263; 35 :102, 600, 837; 36 :326; 37 :499; 38 :240, 1222 ; 39 :1131; 
43:739, 978; 44:6,29, 1452; 48:984; 52:593, 1169, 1174. Ap
prop. St. 23:362, 446; 24:449; 26:336, 989; 27:282, 349, 572, 
612 ; 28 :286, 372, 876, 910 ; 29 :267, 321, 413 ; 30 :11, 62, 105, 226, 
571, 597, 924, 1074, 1214; 31 :588, 1133; 32:245, 419, 552, 982, 
1031, 1083 ; 33 :189, 394, 452; 34 :325, 697, 1015, 1295; 35 :70, 
317, 781, 945; 36:269, 703, 1363; 37:417, 518, 912; 38:4, 77, 
379, 559, 582, 609, 822; 39:14, 123\, 262, 969; 40:2, 105, 634, 
821; 41:3, 35, 163, 408, 874, 1015, 1156, 1225, 1367; 42:29, 470, 
552, 1110, 1174, 1527; 43:33, 205, 390, 704, 1014, 1141, 1313; 
44 :1G1, 330, 453, 841, 934, 1178; 45:2, 64, 200, 883, 1562, 1607, 
1623; 46 :173, 279, 392, 1064, 1115, 1309, 1552 ; 47 :15, 91, 
475, 525, 820, 1371, 1602; 48:362; 49:49, 67, .176, 1309, 1421, 
1757; 50:213, 564; 52:291,1114. Priv. St. 44:1746; 46:1857; 
19 :2083. Treaties 8 :30~, 15:539 i ;37 :15~, 1542. Oases 

Campbell, 221 Fed. 186; Columbia, 161 Feu. 60; Hick
man, 119 Fed. 83; Iu re Carr, 5 Fed. Cas. No. 2432; In 
re Incorporation, 3 Alaska 588; In re Minook, 2 Alaska 
200; Kie, 27 Fed. 351; Jones, 8 Alaska 146; U. S. v. Cadzow, 
5 Alaska 125; U. S. v. Berrigan, 2 Alaska 442; U. S. v. 
Nelson, 29 Fed. 202; U. S'. v. Provoe, 283 U. S. 753; U. S. v. 
Seveloff, 27 Fed. Cas. No. 16252; U. S. v. Sitarangok, 4 
Alaska 667; U.S. v. Stephens, 12 Fed. 52; U.S. v. Warwick, 
51 Fed. 280; Waters, 29 Fed. Cas. No. 17264; Waters, 29 
Fed. Cas. No. 17265; Northern, 229 Fed. 966. Op. A. G. 
18 :557. I. D. Rul,ings 50 L. D. 315, Mar. 12, 1924; Op. Sol. Feb: 
24, 1932, April 19, 1937, May 6, 1937; Memo. Sol. Sept. 14, 
1937, Feb. 17, 1939, Mar. 28, 1939. I. D. R egs. 25 CFR 
1.1-1.68. 

ALEUTS. See ALASKA; NATIVE VILLAGE OF ATKA; 
NATIVE VILLAGE OF CHANEGA; NA'riVE VILLAGE OF 
KARLUK; NATIVE VILLAGE OF NIKOLSKI. 

ALGIC (Term referring -to Algonquian tribes). Per. 9 J. H. 
Univ. Studies 541. ' 

ALGONQUIN (ALGONKIN). Per. James, 12 J. H. Univ. 
Studies 467. 

ALLEGANY RESERVATION. See also NEW YORK: CAT
TARAUGUS; ONONDAGA; SENECA; TONAWANDA. 
Gov. Pub. 72 Cong., 2 sess., Hearings, S. Comm. Ind. Aff., 
S. 5302. Spec. St. 22,:432; 26 :558; 27 :470; 31 :819. Cases 
Fellows, 19 How. 366; New York, 5 Wall. 761; U. S. v. Seneca, 
274 Fed. 947. I. D. Rulings Memo. Sol. May 24, 19,37. 

ALSEA AND SILETZ RESERVATION. See also OREGON; 
SILETZ RESERVATION. .Appt·op. St. 18 :420; 28 :286; 
31:221. 

ANA-DA-CA (ANADARKO). See also OKLAHOMA; CADDO. 
Treat·ies 9:844. 

ANGOON COMMUNITY ASSOCIATION (TLINGI'.r). See also 
ALASKA; THLINGIT. Const. Nov. 15, 1939. Cha'rler Nov. 
15, 1939. 

ANNETTE ISLAND RESERVATION (TSIMSHIAN). See also 
ALASKA ; METLAKAHTLA. .Approp. St. 49 :1697; 50 :213. 
I. D. Rulings Op. Sol., Aprill9, 1937. I. D. Regs. 25 C. F. R 
Part 1. 

APACHE. See also ARIZONA; NEW MEXICO; APACHE, 
KIOWA, COMANCHE; APACHE, KIOWA, COMANCHE, 
WICHITA~ APACHE TRIBE OF THE MESCALERO RES
EH VATION; ARAPAHOE, CHEYENNE, APACHID, KIOWA, 
COMANCHE, WICHITA; COMANCHE, KIOWA, APACHE ; 
COMANCHE, KIOWA, APACHE Olt THE AHKANSAS 
RIVER; APACH]J, FORT APACHE; FOHT McDOWELL 
MOJAVE COMMUNITY; JICAIULLA APACHE TRIBE OF 
THE JICARILLA RESERVATION; KIOWA, APACHE, 
COMANCHE; MESCALERO; SAN CARLOS; TONTO; 
'VHITE MOUNTAIN; -rA VAPAI; YUMA. Tex tsl\fanypenny, 
OIW. Per. Brown, 39 Yale L. J. 307; Gates, 21 Am. J. Soc. 
Sci. 112. Spec. St. 13 :323; 22 :47; 27 :469; 29 :529; 31 :672, 
1093 ; 39 :1199; 40 :1318 ; 42 :99>1; 45 :492, 986; 47 :39 ; 48 :501. 
Approp. St. 10 :315; 14 :255, 492; 15 :198; 16 :544; 17 :5, 122, 
165, 437, 530; 18:133, 146, 402, 420; 19:41, 53, 176, 271, 363; 
20:63, 295, 410; 21 :67, 114, 414, 485; 22:7, 68, 257; 23:76, 
362, 446; 24:449; 25 :47, 217, 980; 26 :336, 504, 98!); 27 :120, 
612 ; 28 :286, 654 ; 29 :60, 321 ; 30 :62, 105, 571, f;52, 924; 31 :221, 
727, 1058, 1133 ; 32 :245, 419, 982; 33 :1048 ; 34 :325, 1015 ; 
35:70, 781; 37:518; 38:77, 582: 39:123; 42:1154: 43:1573; 
45:2; 46:279, 1115; 47:91, 820; 48:362, 984, 176, 1757; 50:564; 
52 :291. Priv. St. 15 :356 ; 17 :661. Treati e.<J 10 :979, 1013 ; 
14:703, 713; 15:589. Cases Abrew, 37 C. CJs. 510; Brown, 32 
C. Cls. 432; Buchanan, 28 C. Cls. 127 ; Captain, 130 U. S. 353 ; 
Collier, 173 U. S. 79; Coaralitos, 178 U. S. 380: Coaralitos , 33 
C. Cls. 342; Contzen, 33 C. Cls. 474; Dobbs, 33 C. Cls. 308; Du
ran. 31 C. Cls. 353; French, 49 C. Cls. 337; Garcia, 37 C. ClR. 
243; Gon-Shay-Ee, 130 U. S. 343; Hernandez, 31 C. Cls. 455; 
Light, 10 Okla. 732; Lone, 187 U. S. 553; Luke, 35 C. Cls. 15; 
Mares, 29 C. Cls. 197; Montoya, 180 U.S. 261; Oklahoma, 258 
U. S. 574; Otero's, 48 C. Cls. 219; Rhine, 33 C. Cls. 481; San
chez, 48 C. Cls. 224 ; Scott, 33 C. Cls. 486; Tully, 32 C. Cls. 1; 
U, ~. y. Myers, ~O(l Fed. 387; U. S. y. RQweiJ, 243 U. S. 464; 
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U. S. v. ·wightman, 230· Fed. 277; Valencia, 31 C. Cls. 388; FORT MOJAVE; GILA RIVEJR; HAVASUPAI TRIBE Olf' 
Yerke, 173 U.S. 439. Op. A. G. 29:239. I. D. R ·ulitngs Op; 'l'HE HAVASUPAI RESERVATION; HOPI TRIBE; HUA-
Sol. Mar. 10, 19-22, Aug. 14, 1926; Memo. Sol. Oct. 23, 1936. LAP AI TRIBE OF THE HAVASUPAI RESERVATION: 

APACHE, FORT APACHE. See also ARIZONA; APACHE; LEUPP EXTENSION RESERVATION; MARICOPA; MO 
WHITE MOUNTAIN APACHE. Spec. St. 42:1288, 1769; JAVE; MOQUI; NAVAJO; PAPAGO; PIMA; PIMA 
43 :93; 45 :962, 1344; 46 :1517. Approp. St. 38 :582; 41 :3; M.A.RICOPA; SALT RIVER RESERVATION; SAN CAR· 
42:552, 1174; 43:1313; 46:1115; 47 :!::ll, 820; 49:176; 52' :1114. LOS APACHE TRIBE; SAN XAVIER; TRUXTON 
Priv. St. 46 :1943; 48 :1411. CANYON; W A.LAPAI; WHI'TE MOUN'.rAIN APACHE 

APACHE, JICARILLA. See also ARIZONA; APACHE ; JICA- TRIBE; YAVAPAI APACHE INDIAN COMMUNITY; 
RILLA. Spec. St. 34 :9'1, 1413; 44:1089; 49 :1544. Approp. YUMA. Gov. Pub. 71 Cong. 1 sess. S. Doc. 16. Approp. St. 
St. 22 :68 ; 302 ; 28 :286; 45 :200, 1562; 47 :91, 525. Priv. St. 16 :13, 544; 17 :165, 437; 18 :146, 420; 19 :176, 271 ; 20 :63, 295; 
49:2064. Oases Mares, 29 C. Cls. 197. I. D. Rulings Memo. 21 :114, 485; 26:504, 862; 33:189; 35:478; 38:77, 582; 40:561; 
Sol. Feb. 8, 1935, May 19, 1936, Oct. 7, 1937. 42 :1174, 1527. 

APACHE, KIOWA, COMANCHE. See also ARIZONA; OIU..~A- ARIZONA AND NEW MEXICO. See also ARIZONA; NEW 
HOMA: APACHE; COMANCHE; KIOWA. Approp. St. JVIEXICO. .r1pprop. St. 20 :63, 295; 28 :876; 33 :1214; 36 :269; 
16:13, 335, 544; 17:165, 437; 18:146, 420; 19:176, 271; 20:63, 37:518; 38:582; 40:561. 
295; 21:114, 485; 2.2:68, 433; 23:76; 24:449; 25:217, 980; ARKANSAS. See CADDO; CHEROKEE; DELAWARE; 
26:336, 989; 27:120, 612; 28:286, 876; 29:321; 30:62; OSAGE; QUAPAW. 
31:1058; 32:245; 33:189; 34:80; 35:49; 37:33; 43:1367; ASSINIBOINE (ASSINABOINE). See also MONTANA; FORT 
45 :2045. BELKNAP INDIAN COMMUNITY. Por. MacLeod, 28 J. 

APACHE, KIOWA, COMANCHE AND WICHITA. See also Crim. L. 181 ; Oskison, 23 Case & Com. 722. Gov. Pub. 68 
APACHE ; KIOWA; COMANCHE; WICHI'I'A. Approp. St. Cong., 2 sess., S. Rep. 1116; 68 Cong., 2 sess., H. Rep. 1214. 
23 :362; 2.7 :120, 612 ; 28 :286, 876; 29 :321; 30 :62, 571, 924; Spec. St. 17 :787; 44 :1263 ; 46 :531. Approp. St. 14 :492; 
31 :221, 1058; 32 :982; 33 :1048; 34 :325, 1015 ; 35 :70, 781. 15 :198; 16 :13, 335, 544; 17 :165, 437; 18 :146, 420; 19 :271; 

APACHE TRIBE OF THE MESCALERO RESERVATION. See 20:63, 410; 21:114, 485; 22 :68, 433; 23:76, 362; 24:449. 
also NEW MEXICO; APACHE." Spec. St. 21 :81; 42 :1222; Treaties 11 :657. Oases Albright, 53 C. Cls. 247; Assiniboine, 
45 :1716. Approp. St. 20 :20fl; 21 :485; 22 :302; 40 :561; 77 C. Cls. 347; Winters, 207 U. S. 564. I. D. Rulings Op. Sol. 
42 :1527; 45 :200; 47 :91. 820; 49· :1757 ; 50 :213; · 52 :291. M. 7599, June 9, 1922. 
Priv. St. 45 :2012. I. D. Rulings Memo. Sol. Off. Aug. 8, 19>33, ASSINIBOINE AND GROS VENTRE AT FOR'l' BELKNAP, 
Nov. 9, 1937; Memo. Sol. Dec. 20, 1937. Canst. Mar. 25, 19,36. MONTANA. See also ASSINIBOINE; GROS VENTRE; 
Oharter Aug. 1, 1936. FORT BELKNAP. Approp. St. 18:146, 420. 

APACHE, 'WHITE MOUNTAIN. See WHITE MOUNTAIN ATKA, NATIVE VILLAGE OF (ALEUT). See also ALASKA; 
APACHE. ALEUTS. Oonst. May 23, 1939. Oha.rter May 23, 1939. 

APALACHICOLA (LOWER CREEK). See also FLORIDA; BAD RIVER BAND OF THE LAKE SUPERIOR TRIBE OF 
CREEK. Approp. St. 4:636, 682, 705. Treaties 7:377, 42:7. CHIPPEWA INDIANS OF THE STATE OF WISCONSIN. 

ARAPAHOE. See also OKLAHOMA ; WYOMING; ARAPAHOE See also WISCONSIN; CHIPPEWA; LA POINTE. Spec. 
AND CHEYENNE; ARAPAHOE, CHEYENNE, APACHE, St. 31 :766. App1·op. St. 41 :3. Pri1.;. St. 42 :1594. Cases Ex 
KIOWA, COMANCHE AND WICHITA; ARAPAHOE AND p. Pero, 99 F. 2d 28; In re Blackbird, 109 Fed. 139; U.· S. v. 
CHEYENNE INDIANS OF THE UPPER ARKANSAS Auger. 153 Fed. 671; U. S. v. Raiche, 31 F. 2d 624; Wiscon-
RIVER; ARAPAHOE AND SHOSHONE; CANTONMENT; sin, 201 U. S. 202. I. D. Rulings Op. Sol. Aug. 3, 1934; Memo. 
KIO'\VA; NORTHERN CHEYENNE; SEGER; SHOSHONE Sol. Feb. 18, 1938. Canst. June 20, 1936. Charter May 21, 
AND ARAPAHOE; SOUTHERN ARAPAHOE; WIND 1938. 
HIVER RESERVATION. Texts Manypenny, OIW. ApprotJ. BALANTSE-ETOA (HIDATSA). See also NORTH DAKOTA; 
St. 30:924; 35:007; 45 :2, 1607; 48:984. Priv. St. 25 :1306. FORT BERTHOLD; GROS VENTRE (HIDA'l'SA). T1·ea· 
Treaties 14 :713. Oases Brice, 32 C. Cls. 23; Brown, 32 C. Cls.l ties 7 :261. 
432; Campbell, 44 C. Cls. 488; Clarke, 39 F. 2d 800; Connors, BANNOCK. See also IDAHO; OREGON; LEMHI; SH0-
180 U. S. 271; Crow, 32 C. Cls. 16; Fenlow, 17 C. Cls. 138; SHONE AND BANNOCK; SHOSHONE; BANNOCK 
Keith, 8 Okla. 446; Litchfield, 33 C. Cls. 203; Mascarina~, 33 AND OTHER BANDS IN IDAHO AND SOUTHEAST-
C. Cls. 94; Pike, 4 Mackey 531; Ryan, 8 C. Cls. 265; Shoshone, ERN OREGON; SHOSHONE-BANNOCK TRIBES OF 
85 C. Cis. 331; Shoshone, 82 C. Ols. 23 : Stone, 2H C. Cis. 111 ; THE. FORT HALL RESERVATION. Spec. St. 18. :291; 
Sully, 195 Feel 113; U. S. v. Cherokee, 202 U. S. 101; U. S. v. 22::148; 25:452, 687; 31:672; 39' :1199. Approp. St. 
Rogers, 23 Fed. 658; U. S. v. Shoshone, 304 U. S. 111; Wads- 15:198; 16:33,5, 544; 17:165, •137 ; 18:146, 420; 19 :171), 271; 
worth, 148 Fed. 771. Op. A. G. 14:451; 18:235. 20 :63, 295, 410; 21 :114, 485; 22 :433; 23 :76; 24:449; 25 :217~ 

ARAPAHOE AND CHEYENNE. See also ARAPAHOE ; CHEY- 980; 26 :336; 28 :876 ; 29 :321 ; 31 :221, 1058; 32 :245, 982; 
ENNE. Gov. P1tb. 76 Cong., 1 sess., Hearings, H. Comm. Ind. 33 :1S9, 1048; 34 :325, 1015; 35 :70, 781; 36 :269; 37 :518; 38 :77, 
Aff., H. R. 2775. Spec. St. 28:3; 37:131: 39:937; 43:253; 582; 39:123, 969; 40:561; 41:3, 408, 1225; 42:552, 1174; 
44:764; 45:380; 48:501. Approp. St. 12:44, 12:774; 23:478; 43:390, 704, 1141; 44:4531, 93·:1:.; 4G :200, 1562, 1623; 46 :279'. 
27 :120, 612; 28 :286, 876; 29:32:1; 30 :62, 571, 924; 31 :221, Priv. St. 27 :810; 31 :1493; 35 :1437; 38 :1446; 41 :1547; 
1058; 32 :245, 982 ; 33 :1048; 34 :325, 1015; 35 :70, 781 ; 36 :269' ; 43 :1557; 45 :1833, 1988, 2379 ; 46 :1886. Treaties 15 :673. 
37 :518; 38 :77; 3.9:14. Priv. St. 18 :535; 21 :588; 32 :1606. Cases Brown, 32 C. Cls. 432; Cox, 29 C. Cls. 349; Marks, •161 
Treaties 14:703: 15 :593. I. D. Rulings Memo. Sol. Off. Aug. U. S. 297; U. S. v. Portneuf-Marsh, 213 Fed. 601; Utah, 116 
3, 1937; :l\1emo. Sol. June 30, 1938. U. S. 28; Ward, 163 U. S. 504. 

ARAPAHOE, CHEYENNE, APACHE, KIOV/ A, COMANCHE BARON .A RANCH. See CALIFORNIA; CAPITAN GRANDE ; 
AND WICHITA. See also ARAPAHOE; CHEYENNE; MISSION. 
APACHE; KIOWA; COMANCHE; WICHITA. Approp. St, BARROW, NA'TIVE VILLAGE OF. See also ALASKA; ES-
17 :5, 165, 437; 18:146, 420; 19:176, 271; 20:63, 295,. 410; KIMO. Canst. Mar. 21, 1940. Charter l\far. 21, 1940. 
21 :67, 114, 414, 485; 22 :7, 47, 68, 257, 433; 23 :76, 362; 24 :449; BAY MILLS INDIAN .COMMUNITY. See also MICHIGAN; 
25:217, 980; 26:336, 504, 989. CHIPPEWr A. Canst. Nov. 4, 1936. Charter Nov. 27, 1937. 

ARAPAHOE AND CHEYENNE INDIANS OF THE UPPER BEAR ISLAND. See also CHIPPEWA; MINNESOTA. Priv. 
ARKANSAS RIVER. See also COLORADO ; KANSAS ; St. 39 :1594. 
ARAPAHOE; CHEYENNE. Approp. St. 12:512, 77<1: 13: BIG PINE RESERVATION (PAIUTI1]). See also PAHUTE 
161, 541; 14:256, 492. (PAIUTE) ; SHOSHONE, CALIFORNIA. rlpprop. St. 41:3. 

ARAPAHOE AND SHOSHONE. See also OKLAHOMA; WY- BIG VALLEY BAND OF POMO INDIANS OF THE BIG VAL-
OMING; ARAPAHOE; SHOSHONE. Spec. St. 34:78. LEY RANCHERIA. See also CALIFORNIA. Canst. Jan. 
Appr·op. St. 27:120. 15, 1936. 

ARIKARA (ARICKAREE). See NORTH DAKOTA; FORT BILOXI (MISSISSIPPI). Casas U. S. v. Heirs, 14 How. 189. 
BER'l'HOLD; THREE AFFILIATED TRIBES OF FORT BLACK BOB BAND (Shawnee Band in Kansas, 1854-68). 
BERTHOLD RESERVATION. .A pprop. St. 16 :291. 

ARIZONA. S3e also APACHE; COLORADO RIVER INDIAN BLACKFEET TRIBE OF BLACKFEET INDIAN RESERVA-
'TRIBES OF THE COLORADO RIVER RESERVATION; TIO.N. See also MONTANA; BLACKFEET, BLOOD AND 
COSNEJO RESERVATION; APACHE. FORT APACHE; PIEGAN; GROS VENTRE, PIEGAN, BLOOD, BLACK 
fQ~T 1\.~·cDOWEL~ ~QF.{AV~-A~AC~E CO~MUNIT~. ; JTEE.T , ~IY~R Q~OW. Per. :pi:x;on, ~ Case & Com. 71~, 
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Mac Leod, 28 .J. Cri..u. L. un. Gov. Pub. 61 Cong., 3 sess., 
H. Rep. 1500, S. Rep. 1073 ; 71 Cong., 2 sess., H. Rep. 113. 
Spec. St. 18 :28; 19 :254; 24 :402 ; 25 :113; 33 :816; 36 :1080; 
37:64; 41:549; 42:857, 1289; 43:21, 252; 44:303, 1263; 46 :276, 
334, 1495; 47:144; 50-864. Approp. St. 10:315; 11:65, 169, 
273, 388; 12:44, 221, 512, 774; 13:161, 541; 14:191; 22:7; 
23 :267, 516; 25 :217, 980; 26 :336, 989 ; 27 :612; 28 :286, 876; 
29:321; 30:62, 571, 924; 31:221, 280, 1058; 32:245, 982; 
33 :189, 1048; 34 :325, 1015 ; 35 :781 ; 36 :269; 37 :518; 38 :77, 
321, 582, 822; 39:123, 262, 969; 40:105, 561, 634; 41:3, 408, 
1156, 1224; 42 :5!32, 1048, 1174, 1527; 43 :390, 704, 1141; 44 :161, 
453, 934 ; 45 :200, 1562, 1623; 46 :279. 860, 1115; 47 :91, 820 ; 
48:362; 49:176, 1757; 50:564; 52:291, 1114. Priv. St. 17:703; 
42:1710, chap. 355; 47:16991. Treaties 11:657. Oases 
Albright, 53 C. Cis. 247; Blackfeet, 81 C. Cls. 100; British, 
299 U. S. 159; Henkel, 237 U. S. 45; McKnight, 130 Fed. 659; 
Montana, 05 F. 2d 897; U. S. Y. Conrad, 161 Fed. 829; U. S. v. 
Glacier, 17 F. Supp. 411 ; U. S. v. 29 Gallons, 45 Fed. 847; 
Winters, 207 U.S. 564. I. D. Rulings, Op. Sol. May 12, 1925; 
Memo. Sol. Off. Jan. 23, 1932, Feb. 15, 1932, Aug. 22, 1932; Op. 
SoL Oct. 1, 1936; Memo. Sol., May 22, 1937, March 14, 1938; 
Memo. Sol. Off. July 7, 1938, Jnly 16, 1938; Memo. Sol. Aug. 
26, 1938, Feb. 17, 1939, 1\Iar. 16, 1939. Oonst. Dec. 13, 1935. 
Charter Aug. 15, 1936. 

BLACKFEET, BLOOD AND PIEGAN. See also BLACKFEET; 
BLOOD: PIEG.\ ~r. Sp('c. St. 49:1568. Approp. St. 16:335. 
544; 17:165, 437; 18 :13:.~. 146, 420; 19:176, 271; 20:63, 295; 
21 :114. 485; 22:68. 2i17, 433; 23 :76. B62: 24:449; 27:120. 

BLOOD. See also l\ION'l'ANA; BLACKFEET, BLOOD, AND 
PTEGAN; GROS VF.N'I'RE; PIEGAN, BLOOD, BLACK
FEET. RIVER CROW. Spec. St. 18:28; 25:113; 33:816; 
36 :1080; 43 ·:21. A.pprop. St. 2~ :7. 

BOIS FORT. S<'<> also M NNE SOT A ; CHIPPEWA. A.pprop. 
St. 36:1289. Priv. St. 36 :16fl8. 

BOKOWTONDAN RESERVATION (CHIPPEWA). See also 
MICHIGAN; CHIPPEW \ . OasP8 Franci~, 203 U. S. 233. 

DROTHER'l'OWN, WISCONSIN (JiJastern Algonquin Indians 
from l\Iass. nud ('mm. ~et!led here in 1833). See also WIS
'f'ONSIN; STOCKBRIDGE INDIANS. Spec. St. 5:349: 
20:513. A.pprop. St. 4 :682; 15 :766; 10:315. P•riv. St. 6:813. 
Treaties 7 ::!42, 405, fi:SO. ert8e8 Ell{, 112 U. S. 94; New York, 
170 U. S. 1; New Yorlc 40 C. Cls. 448. Op. A. G. 3:322. 

BRULK S<>f' LO\.VER BRULE. 
DUFrALO CREEK RESERVATION. See also NEW YORK; 

'l'ONAWANDA. TrcatiC's 11:735. Oases Fellows, 19 How. 
:~c6: New Yorl·, 5 Wnll . 761. 

CADDO INDL\.N TRIBE OF OKLAHOMA. See also OKLA
HO:MA: ANA-I>A-CA: CADDO AND COMANCHE. Spec. 
Sl. 0:7fi2; 48:501 . . l, •prop. St. 4:780: 5:36, Hi8, 298, 323, 
40~. !184. 70-l: 32 :245; 33 :18'1: 38 :77: 48 :984. 1'reatie,<; 
7 :232, 42-:l. 470: 9 :844. Onses .Tolm ~~on 283 Feel. 954; U. 8. 
v. Belt. 128 Fed. 6R: U. S. v. Brooks. 10 How. 442; U. S. 
v. Choctaw, 179 U. S. 494; Young-, 176 Fed. 612. Oonst. Jan. 
17, 1938. Chm·ter Nov. 15, 1938. 

UAGIIANAWAG.\ (CHRISTIAN IROQUOIS). See also SIX 
NATIONS: NEW YORK Treaties 7 :55. 

CAHOKIA (PEORIA). See also ILLINOIS; KASKASKIA. 
TrC'rities 7:78, 181. Aprmm. St. 3:517. 

CAHUILL. . S<'f' also CALIFORNIA : MISSION. Snec. St. 
44 :252; 46 :1522. A pprop. St. 44 :84i; 47 :91. Cases ·Apapas, 
233 u. s. 587. 

C'.\LAPOOIA, MOJ ... ALA,. CLAKAMAS. See also OREGON; 
MOLALA ; MOLEL; U~IPQUA. A.pprop. St. 10 :643 ; 11 :65. 
169, 273, 329. 388; 12 :44. ~21, 512; 13:161, 541; 14 :25;), 492; 
115:HJ8; 16:13, 33:), 544; 17:16fl, 437; 18:146. 'l'reoties 
10 :1125. 

CALESPEL. See also KALISPEL; WASHINGTON. A.pp1·op. 
St. 26 :98!-t. 

CALIFORNIA. See also AGUA CALIENTE; BIG PINE RES
ERVATION; BIG VALLEY BAND OF POMO INDIANS; 
CAHUILLA; CAPITAN GRANDE; COLORADO RIVER 
INDIANS OF THE COLORADO RIVER RESERVATION; 
CUYAPAlPg; DIEGUENOS; DIGGER; FORT YUMA; 
FRES1TO AND KING~ RIVER RESERVATION; GRIND
STONE CREEK HESERVATION; HOOPA VALLEY; IN
DIAN UANCH; KASHIA BAND OF PO.MO INDIANS OF 
THE STEW ART'S POINT RANC'HERIA; KLAMATH 
RIVER; LAGUNA; LA JOLLA RESERVATION; LA 
POSTA; :MALKI; l\IANCHESTF.R BAND OF POMO IN
DI .\NS: MENDOCI TO RESERVATION; MERCED 
RESERVATION; ~ 1ESA GRANDE; ME-WUK IN.t >IAN 
{:Ol\Il\lUNITr O~f 1-'H~ W lL'l'ON RA,NCHE:RI.A,; MlS-

SION; MORONGO ; PALA MISSION; PALM SPRINGS ; 
PECHA~ ' GA; QUARTZ VALLEY INDIAN COMMUNITY; 
QUECHAN; REDWOOD; RINCON; ROUND VALLEY 
RESERVATION; RUSSIAN RIVER; SACRAMENTO; 
SANTA YSABEL; SHAS'.rA; SMI'.rH RIVER RESERVA
TION; SOBOBA; SYCUAN; TEMECULA; TORRES
l\1.\RTINEZ; 'l'ULE RIVER INDIAN 'l'RIBE; TUOLUMNE 
BAND OF ME-WUK INDIANS OF THE TUOLUMNE 
RANCHER!.<\; UPPER LAKE BAND OF POMO INDIANS 
OF THE UPPER LAKE RANCHERIA; VOLCAN INDIAN 
HESERVATIO.N ; WASHOE; YUMA. Texts Hoopes IAA. 
Per. Goodrich, 14 Calif. L. Rev. 83, i57. Gov. Pub. 74 Cong., 
1 sess., Hearings, S. Comm. Ind. Aft'. S. 1793, S. Rep. 1164; 
75 Cong., 1 sess., Hearings, S. Comm. Ind. Aff., S. 1651, 
Hearings, S. Comm. Ind. Aff., S. 1651 & S. 1779, Hearings, · 
H. Comm. Ind. Aff., S. 1651, Hearings, H. Comm. Ind. Aff., 
H. R. 5243 & H. R. 1998; 76 Cong., 1 sess., Hearings, H. 
Comm. Ind. Aff., H. R. 3765. Spec. St. 9 :519; 13 :39, 538; 
21 :510; 32 :3G9; 39 :1H)9; 42 :9-94 ; 43 :1101 ; 46 :259. Approp. 
St. fl :544, 570 ; 10 :41, 226. 315, 6~6 ; 11 :65, 169, 329, 388; 
12:44, 221; 13:161, 541; 14:255, 492; 15:198; 16:10, 544; 
17:165, 437, 530; 18:146, 420; HJ :17(), 271; 33:1048; 34:325, 
1015; 35 :70, 781 ; 36 :269; 37 :518, 912; 38 :77, 312, 582, 1138; 
39:14, 123, 969; 40:2, 561, 1020; 41:3, 408, 1156, 1225; 
42:437, 552, 1174; 43:33, 390, 704, 1141·; 44:453, 934; 45:200, 
1562; 46 :90, 279, 1115; 50 :564. Priv. St. 12 :841, 847; 16 :667; 
34:2188, 2207; 35:1219, 1389; 3G :J815; 38:1278, 1447; 
40 :1489; 45 :2002. Oases Belt, 15 C. Cls. 92; Fremont, 2 C. 
Cls. 461. I. D. Rulings Op. Sol. July 8, 1930, April 19, 1933, 
April 21, 1933. 

CAMP McDOWELL. See FORT McDOWELL MOJAVE· 
APACHE COMMUNITY. 

CAMP VERDE. See YAVAPAI-APACHE: ARIZONA. 
CAMPO RESERVA'.riON. See also CALIFORNIA; MISSION. 

Approp. St. 41 :408. 
CAMP McDERMITT (PA VIOTSO). See also NEVADA. Spec. 

St. 17:623. 
CANTONMENT AGENCY. See also OKLAHOMA; SOUTH

ERN ARAPAHO; SOUTHERN CHlDYENNE. Approp. St. 
41 :3, 408. 

CAPITAN GRANDE. See also CALIFORNIA; BARONA 
RANCH; MISSION. Spec. St. 44 :1061 ; 50 :72; 47 :146. 
Approp. St. 41 :1225; 42:552. I. D. Ruli·ngs Op. Sol., July 
14, 1934. 

CAPOTE. See also COLORADO; UTAH; 'l'ABEGUACHE, 
MAUCHE, CAPOTE, WEEJMINUCHEJ, YAMPA, GRAND 
RIVER, UI1 .TAH BAKDS OF UTES. Spec. St. 28.:677. 
'J'r·cat·ie.R 15:619. 

CARRO. See also CADDO. Treaties 9:844. 
CASS LAKE. See also MINNESOTA; CHIPPEWA. Op. A. G. 

25:416. 
CATA"\tVBA. See also NORTH CAROLINA; SOUTH CARO

LINA. Approp. St. 9:252; 10:315. I. D. Rulings Memo. 
Sol., June 9, 1937. 

CATTARAUGUS. See also NEW YORK; ALLEGHENY; 
SENECA. P e·r. 31 Yale L. J. 330. Gov. Pub. 72 Cong., 2 
sess., Hearings, S. C'omm. Ind. Aff.. S. 5302. Spec. St. 
20 :535; 26 :558; 27 :470; 31 :819. Oases Button, 7 F. Supp. 
5fl7; Feliows, 1!1 How. 360; New York, 5 Wall. 761; Sene<'a, 
162 U. S. 283; U. S. v. Seneca, 274 Fed. 947; U. S. ex rei. 
Kennedy, 269 U. S. 18; Washburn, 7 F. Supp. 120. I. D. 
Rulings Mf'mo. Sol.. May 24, 1937. 

CAYUGA. See also NEW YORK; OKLAHOMA; SENECA
CAYUGA TRIBE OF Or-LAHOMA. Approp. St. 5-:612. 
Treaties Archives 19; 7:550. Oases New York, 41 C. Cls. 
462; New York, 40 C. Cis. 448; U. S. v. New York, 173 U. S. 
464. 

CAYUSE. See also OREGON; UMATILLA; WALLA WALLA. 
Spec. St. 9 :566; 10 :30. 180; 32 :3Dfl. Approp. St. 10 :iH..t. 
11 :206: 2ri :47; 36:1289. P1·iv. St. 34:2380; 35:1389, 1406, 
1432, 1616: 36:1753: 38:1447; 40:1486. Oases Bonifer, 166 
Fed. 846; Hy-'I.'u-'l'se-1\fil-Kin, 194 U. S. 401; Langford, 12 
C. Cis. 338; l\lcKay, 204 U. 3. 458; U. S. v. Brookfield, 2·4 
J;' .• 'npp. 712; U. S. v. Matlock, 2G Fed. Cas. No. 15744. 

CEDAR BAND. See PAHUTE (PAIUTE). 
CHANEGA, NATIVE VILLAGE OF (ALEUT). See also 

ALASKA ; ALEUTS. Oonst. Feb. 3, 1940. Charter Feb. 
3. 1940. 

CHASTA (SHASTA), SCOTON, UMPQUA. See also OREGON; 
SHASTA. Approp. St. 10 :643; 11 :65, 169, 273, 329, 388; 
1:2 :4-1, 221, 512, 774; 13 :1fl1, 541; 14 :2Q5, 492; 15 :1!)8; 1() ;13, 
Treaties 10 :11~2. 
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CHEHALIS. See also vV ASHirrGTON; COWLITZ; LOWER 
CHEHALIS: UPPER CHEHALIS. Spec. St. 43 :886. Ap
prop. St. 34 :325. Oases Duwamish, 79 C. Cis. 530; Halbert, 
283 U. S. 753; U. S. v. Chehalis, 217 Fed. 281; U. S. v. 
Provoe, 283 U. S. 753; U. S. v. Wallmwsky, 283 U. S. 7;}3; 
U. S. ex rei. Charley, 62 Fed. 955. 

CHE:illEHUEVI. S'ee CALIFORNIA. 
CHEROKEE. See also NORTH CAROLINA; OKLAHOMA; 

CHEROKEE, EASTERN BAND; CHEROKEE, NORTH 
CAROLINA; CHEROKEE, WESTERN BAND; CHERO
KEE, OLD SE~LERS ; FIVE CIVILIZED TRIBES. 
Temts Andrews, AL; Baker, ACU; Baldwin, GVO; Bledsoe, 
ILL; Duer, CLC; Kent, CAL; McLaughlin, CHU; Many
penny, OIW; Willoughby, CLU. Per. Cohen, 3 Ind. at W. 
No. 19; James, 12 J. H. Univ. Studies 467; Meserve, 5 Okla. 
S. B .. J. 130; Oskisan, 23 Case & Com. 72'2 ; Sbinn, 23 Case & 
Com. 842. Spec. St. 2 :381, 649, 649, c. 25 ; 3 :461, 702 ; 4 :39, 
305, 576, 735; 5 :470, 473, 504, 603, 719; 9 :3.'39; 10 :121 ; 12 :834; 
17 :98, 228; 18 :41, 476; 19 :28, 265; 22 :349, 755 ; 23 :552 ; 
24:121; 25:608, 694; 26 :636, 794, 844; 27:86, 281; 28 :69.'3; 
29:529; 30:407, 495; 31:848; 32:399, 716; 34:267, 1220; 
35:553; 39:1199; 40:561, 1316; 43:27; 45:2034; 46 :431; 
52 :636. Approp. St. 1 :563 ; 2 :66, 108, 407, 440, 443, 548; 
3:326, 393, 463, 749; 4:92, 181, 267, 300, 352, 361, 397, 463, 
470, 505, 528, 532, 616, 631, 636, 682, 705, 780; 5 :36, 73, 158, 241, 
402, 417, 435, 493, 523, 681, 704, 766; 9:598; 10:181, 214; 11:-
200; 14 :324; 17 :530; 19 :102; 21 :236; 22 :302, 582, 603; 23 :-
23G; 28 :58, 28G; 29 :267; 34 :634; 38 :77; 41 :3, 408, 1225; 45 :2; 
46 :1115: 47 :820; 48 :984. Priv. St. 4 :491; 6 :34, 98, 349, 387, 
432, 441, 480, 483, 5'07, 519, 572, 641, 685, 710, 775, 797, 835, 
85'8, 878, 879, 920, 930; 9:651, 673, 704, 716, 746, 748, 799, 806, 
807; 10 :771, 794, 842; 11 :460; 12 :835, 850; 21 :544; 24 :835 ; 
25 :1180; 26:1359, 1385; 27:831; 30:1416, 1517; 31 :1668, 1723, 
1770, 1770 c. 723; 32:1241, 1279, 1314, 1365, 1377, 1386, 1400, 
lfi77, 1578; 33:1362, 1496, 1523, 1547, 15'48, 1582, 1619, 1848, 
2052, 2058; 34:1513, 1529, 1618, 1687, 1756, 1787, 1813, 1877, 
1939,1982 2012,2043,2099,2269,2274,2382,2386,2482,2535, 
2592, 2593, 2594, 2753 ; 35 :1219, 1375, 1389, 1406, 1462; 36 :1760, 
1816: 38 :132~ 1439, 1446; 49:2326. Treaties 7:18, 39, 42, 43, 
56,6~,93,95, 101,138,139,148,156,183,195,289,311,348,414, 
474, 478, 533, 550; 9:871; 14:799; 16:727. Oases Adams. 59 
F. 2d 653; Alberty, 162 U. S. 499; Anicker, 246 U. S. 11.0; 
Armsworthy, 1 Fed. Cas. No. 550; Barbe, 228 Fed. 658: 
Bnrm:dall, 200 Fed. 522; Barnsdall, 200 Fed. 519; Bell, 63 
Fed. 417; Blackfeather, 190 U. S. 368; Board, 94 F. 2d 450; 
Brewer, 260 U. S'. 77; Bondinot, 2 Ind. T. 107; Brown, 44 
0. Cls. 283; Bnnch, 263 U. S. 250; Campbell, 3 Ind. T. 462; 
Case, 2 Ind. T. 8; Cherokee, 155 U. S. 218 ; Cherokee, 5 Pet. 
1; Cherokee, 13.5 U. S. 641; Cherokee, 270 U. S. 476; Cherokee, 
223 U. S. 108 ; Cherokee, 80 C. Cis. 1 : Cherokee, 85 C. Cls. 76 ; 
Cherokee, 11 Wall. 616; Chisholm, 273 Fed. 589; Commission
ers, 270 Fed. 110; Crawford, 3 Ind. T. 10; Crowell, 4 Int. T. 
36; Danforth, 1 Wheat, 155 ;· Daniels, 4 Ind. T. 426; Daven
port, 1 Ind. T. 424; Delaware, 38 C. Cls. 234; Delaware, 
74 C. Cls. 368; Dick, 6 Ind. T. 85; Donohoo, 4 Ind. T. 433; 
Dnvall, 4 Ind. T. 94; Eastern, 19 C. Cis. 35; Eastern, 117 
U. S. 288; Eastern, 20 C. Cis. 449 ; Eastern, 225 U. S. 572; 
Eastern, 45. C. Cls. 104; Eastern, 45 C. Cls. 229; Eastern, 
82 C. Cis. 180; Etchen, 235 Fed. 104 ; Ex p. Kenyon, 14 Fed. 
Cas. No. 7720; Ex p. Kyle, 67 Fed. 306; Ex p. Morgan, 20 Fed. 
298 ; Famous, 151 U. S. 50; German-American, 5 Ind. T. 
703 ; Garfield, 211 U. S. 264; Garfield, 34 App. D. C. 70; 
Gritts, 224 U. S. 640; Guthrie, 1 Okla. 454; Hanks, 3 Ind. 
T. 415: Hargrove, 129 Fed. 186; Hargrove, 3 Ind. T. 478; 
Hargrove, 4 Ind. T. 129; Harnage, 242 U. S. 386; Hech:man, 
224 U. S. 413 ; Renny, 191 Fed. 132 ; Hockett, 110 Fed. 910: 
Holden, 17 Wall. 211; Hubbard, 5 Ind. T. 95; Hunt, 3 Ind. 
T. 275; In re Delks, 2 Ind. T. 572; In re Mayfield, 141 U. S. 
107; In re Wolf, 27 Fed. 606: Jackson, 34 C. Cis. 441; James, 
3 Ind. •r. 447; Jennings, 192 Fed. 5'07; Journeycake, 28 C. Cls. 
281: Journeycake, 31 C. Cls. 140; Keetoowah, 41 App. D. C. 
319: Kelly, 4 Ind. T. 110; Knight, 228 U. S. 6; Labadie, 
6 Okla. 400: Langdon, 14 Fed. Cas. No. 8062; Lattimer, 14 
Pet. 4: Lowe, 223 U. S. 95; McAlester, 3 Ind. T. 704; Mc
Daniel, 230 Fed. 945; Mackay, 18 How. 100; Mehlin, 56 Fed. 
12; Meigs, 9 Cranch, 11: Midland, 179 Fed. 74; Minis, 15 
Pet. 423; Moore, 2 Wyo. 8; Muskrat, 219 U. S. 346; Mivens, 
4 Ind. T. 30; Nofire, 164 U. S. 657; Owens, 5 Ind. T. 275; 
Park, 11 How. 362; Patterson, 2 Pet. 216; Persons, 40 C. Cis. 
411; Porterfield, 2 How. 76; Preston, 1 Wheat. 115; Price, 
5 Ind. T. 518; Raymond, 83 Fed. 721; Robinson, 221 Fed. 398; 
Rogers, 263 Fed. 160; Ross, 232 U. S. 110; Ross, 227 U. S. 

530; Rush, 2 Ind. T. 557; Sauders, 97 Fed. 863; :::;'eep, 179 
Fed. 77; Smythe, 41 Fed. 705; Sperry, 264 U. S. 488; St. 
Louis, 49 Fed. 440; Stroud, 23 Fed. Cas. No. 13547; Sunday, 
248 U.' S. 545; Talley, 246 U. S. 104; Talton, 163 U. S. 376; 
Thomas, 1G9 U. S'. 264; Thomason, 7 Ind. T. 1; Truskett, 236 
U. S. 223; Turner, 167 Fed. 646; Tynon, 3 Ind. T. 346; U. S. 
v. Bailey, 24 Fed. Cas. No. 144!)5; U. S. v. Blackfeather, 155 
U. S. 180; U. S'. v. Boyd, 68 Fed. 577; U. S. v. Cherokee, 202 
U. S. 101; U. S. v. Duval, 25 F ed. Cas. No. 15015; U. S. v. 
Halsell, 247 Fed. 390; U. S. v. Hunte1·, 21 Fed. 615; U. S. v. 
Knight, 206 Fed. 145; U. S. v. Law, 25'0 Fed. 218; U. S. v. 
Payne, 22 Fed. 426; U. S. v. Pridgeon, 153 U. S. 48; U. S. v. 
Hagsdale, 27 Fed. Cas. No. 6113; U.S. v. Reese, 27 Fed. Cas. 
No. 16137; U.S. v. Rogers, 4 How. 5G7; U.S. v. Rogers, 23 Fed. 
658; U. S. v. Sanders, 27 Fed. Cas. No. 16220; U. S. v. Smith, 
266 Fed. 740; U. S. v. Smith, 279 Fed. 136; U. S. v. Smith, 288 
Fed. 356; U. S. v. Soule, 30 I!''ed. 9'18; U. S. v. Terrell, 28 Fed. 
Cas. No. 16452; U. S. v. Terrell, 28 Fed. Cas. No. 16453; U. S. 
v. Whitmore, 236 Fed. 474; 'Vallace, 204 U. S. 415; Welch, 15 
F. 2d 184; Welch, 32 C. Cls. 106; Wellsville, 243 U. S. 6; 
Western, 82 C. Cis. 566; Western, 27 C. Cls. 1; Wilson, 38 
C. Cis. 6; Worcester, 6 Pet. 515. Op. A. G. 1:645; 2:321, 360, 
402; 3:207, 297, 304, 326, 367, 431, 504; 4:73, 116, 175, 500, 
504, 560, 580, 597, 613, 621 ; 5 :36, 268, 320; 7 :54; 9 :48; 12 :57 ; 
16 :404, 470; 18 :235, 555; 19 :42, 173, 229; 20 :749; 23 :528; 
25 :168; 26 :123, 171, 351; 30 :284. L. D. llfe'mo. (D. J.) 7 :249. 
I. D. Rulings 25 L. D. 297, Aug. 1, 1897; Op. Sol., Mar. 3, 1930, 
Sept. 4, 1931, Oct. H, 1931, Sept. 21, 1033 ; Memo. Sol., Feb. 13, 
1934, Mar. 18, 1936, April 23, 19i:W, July 29, 1937. 

CHEROKEE, EAS'l'ERN BAND. See al,so NORTH CARO~ 
LINA; CHEROKIDE; CHEROKEE, NORTH CAROLINA. 
Spec. St. 15 :228; 19 :139; 27 :348; 4;) :1094; 4.6 :1518; 47 :137; 
49 :1513. App1'0p. St. 11 :81 ; 19 :176, 363; 22 :68, 257, 433, 
582; 23 :76, 362 ; 24 :449; 25 :565; 26 :989 ; 27 :120, 612; 28 :16, 
286, 424; 30:62, G71, 1214; 31:280, 1058; 32:245, 982; 
34:634, 1371; 35:781; 41 :3, 408. 12~5; 42:532; 43:390, 1141; 
44 :934; 45 :200, 1623. Priv. St. 52 :1347. Treaties 9:871. 
Oases Eastern. 19 C. Cls. 35: Ea~tern, 117 U. S. 288; Eastern, 
20 C. CJs. 449 ; Eastem, 45 C. Cis. 104; Eastern, 45 ·c. Cis. 
229; Eastern, 225 U. R. 5n; Eastern, 82 C. Cis. 180; Old, 
148 U. S. 427: Owen, 217 U. S. 488; Rollins, 23 C. Cls. 106; 
U.S. v. Boyd, 68 Feel. 577; U.S. v. Boyd, 83 Fed. 547; U.S. v. 
Cherokee, 202 U. S. 101; U. S. v. Colvard, 89 F. 2d 312; 
U. S. v. Rose. 20 F. Supp. 350; U. S. v. 7,403.3 Acres, 97 F. 
2d 417; U. S. v. Swain, 46 F. 2d 99; U. S. v. Wright, 53 F. 
2d 300; Western, 82 C. Cls. 566; Western, 27 C. Cls. 1. Op. 
A. G.l6:225, 300; 17:72; 26:330. L. D . .Memo. (D.·J.) 7:249, 
517; 11:579; 12:206. l. D . Rnling8 Memo. Sol., Mar. 14,1939. 

CHEROKEE, NOR'l'H CAROLINA. See also CHEROKEE; 
CHEROKEE, EASTERN BAND. Spec. St. 43 :376; 46 :787; 
50:699. AppTop. St. 9 :252, 342; 10 :290, 546, 686; 16:13; 
18:133, 204, 402; 19 :271; 21 :114; 25 :217, 980; 26:336; 
28:876; 31:221; 31:1048; 34:325. 1015; 35:70, 781; 36:269; 
37 :518; 39:123, 969; 41 :3. 408, 1248; 42:29, 437, 1174; 43:704; 
44:453; 45:200, 1562: 46:279, 1115; 48:362; 49:176, 1757; 
50:564: 52 :291. !1. D. 11lerno. (D . . J.) 8:196. 

CHEROKEE, WESTERN BAND. Sc'e nlso OKLAHOMA; 
CHEROKEE; FIVE ('IVJLlZFJD TRIBES. Spec. St. 
47 :13·7. App1·op. St. 39:321. Priv. St. 28 :1009. Oases Ken
dall, 1 C. CJs. 261; Old, 148 U. S. 427~ !. D. Rulings Op. SoJ., 
Oct. 4, 1938; Memo Sol., Mar. 14, 1939. 

CHillTTIMANCHI (CHITIMACHA). Approp. St. 41:3, 408. 
CHEYENNE. See also OKL~'l..HOMA; SOUTH DAKOTA; 

ARAPAHOE, CHEYENNE. APACHE, KIOW~, COMAN
CHE AND WJCHITA: CHEYENNFJ, APACHE, KIOWA 
AND COMANCHE; CHEYENNFJ. ARAPAHOE, KIOWA 
AND COMANCHE: CHEYENNE OF 'l'HE UPPER PLATTE 
RIVER; CHEYENNE RIVER RESERV A'riON; NORTH
ERN CHEYENNE; SEGAR; SIOUX CHEYENNE; TWO 
KETTLE SIOUX. 'l'emls l\lanypt'nny, OIW. Per. Mac 
Leod, 28 J. Crim. L. 181. Snec. St. 19 :254; 22 :47; 24 :3; 
26 :14; 28 :3; 37 :131; 39 :937. 1199; 43 :253; 44 :764; 45 :380: 
48 :501, 972. A_pprop. St. 10 :686; 16 :335; 17 :5 : 20 :377, 410; 
21 :67. 259, 414; 22:7, 257: 23:478; 26:504; 32:1031; 33:189; 
34:1015; 38:208; 39 :H. 123: 45 :492; 48:984; 49 :176; 50:564. 
P1·iv. St. 17 :766 ; 20 :603; 21 :549 ; 25 :1223 ; 32 :1606. Trea
ties 7 :255; 14 :703, 713 ; 15 :593. Oases Brown, 32 C. Cls. 
432; Campbell, 44 C. Cis. 488; Coffield, 52 C. Cis. 17; Conners, 
33 C. Cis. 317; Connors, 180 U. S. 271; Fenlon, 7 C. CJs. 
1~8: Gagnon, 38 C. ('Is. 10; Hrgimer, 30 C. Cls. 403; Hosford, 
29 C. Cis. 42: Labadi, 31 C. C'ls. 205; Labadie, 33 C. Cis. 476; 
Litchfield, 33 C. Cls. 203; Mascarinos, 33 C. Cis. 94; Mo:Q-



-------~ 

Cheyenne-Chippewa TRIBAL INDEX OF MATERIALS ON INDIAN LAW • 461 

toya, 32 C. Cis. 71 ; Moore, 32 C. Cls. 593 ; Pike, 4 Mackey 
531; Salois, 32 C. Cls. 68; Salois, 33 C. Cis. 326; Stone, 
29 C. Cls. 111: U. S. v. Cherokee, 202 U. S. 101; U. S. v. 
Dewey, 14 F. 2d 784; U. S. v. Hoyt, 167 Fed. 301; U. S. v. 
Pearson, 231 Fed. 270; U. S. v. Rogers, 23 Fed. 658. Op. 
A. G. 14:451; 18:235. I. D. Rttlings Memo. Sol., July 18, 
1937; 1\femo. Sol. Off., Aug. 3, 1937; Memo. Sol., June 30, 
1938. 

CHID'YENNE OF THE UPPER PLATTE RIVER. See also 
CHEYENNE ; UPPER PLATTE. Approp. St. 14 :492. 

CHEYENNE-ARAPAHOE TRIBES OF OKLAHOMA. See also 
CHEYENNE ; ARAPAHOE. Spec. St. 27 :1, 753 ; 3(J :495; 
35:444. App1·op. St. 15:108; 16:13, 335, 544, 704; 17 :165, 437; 
18 :133, 146, 420; 19 :176, 271 ; 20 :63, 295 ; 21 :114, 485 ; 22 :68, 
433; 23 :76, 362; 24 :449; 25 :217, 980; 26: 336, 989; 27 :120, 
612 ; 28 :2S6, 876 ; 20 :321 ; 30 :62 ; 31 :221 ; 32 :245, 982 ; 33 :189 
1048; 34 :325 ; 35 :70, 781 : 37 :518 ; 38 :582 ; 39 :123, 969) 
40 :561; 41 :3, 408, 1225; 42 :1174; 43 :390, 704, 1313; 44 :453, 
934; 43 :883, 1562, 1607, 1623; 46 :279, 1115; 47 :9'1 ; 48 :362; 
50:213. Priv. St. 22:804; 49:2155. Treaties 12:1163. I. D 
Ruliugs 13 L. D. 185, Aug. 20, 1831; 20 L. D. 46, Jun. 21 
1895. Canst. Sept. 18, 1937. 

CHEYENNE, ARAPAHOE, KIOWA AND COMANCHE Il\ 
DIANS. See also CHEYENNE; CHEYENNE-ARAPAHOE 
KIOWA; COMANCHE. Spec. St. 39:1199. Approp. t; 
18 :420; 3S :77. 

CHEYEN11E RIVER SIOTJX TRIBE. See also CHEYENNli 
Spec. St. 25 :88S; 26 :720 ; 35 :460 ; 36 :196, 265, 602 ; 37 :84 
653; 41:1446; 42 :4D9; 43 :1184; 44:1389; 45:400, 1487, 1488 
46 :1107; 47:300; 49 :2191. Approp. St. 2!) :321; 30:62, 571 
31 :221 ; 34 :1015 ; 36 :260 ; 37 :518 ; 41 :3, 408, 1248 ; 49 :1757; 
52:291. PriL'. St. 34:2':108; 42:1768. Oa~es Rousseau, 45 
C. Cl::;. 1; R yan, 8 C. Cls. 265; U. S. v. La Plant, 200 F ed. 
92. J. D. Ruli11gs Memo. Sol., Feb. 27, 1935, Mar. 22, 1935; 
Memo. Sol. Off., Oc·t. 27, 1938. Const. Dec. 27, 1935. 

CHICKAS.\W. See Hl~;o OKLAHOMA: CHOCTAW AND 
CHICKASAW; FIVE CIVILIZED TRIBES. Te(]JtS Many
penny, OIW. Per. James, 12 J. H. Univ. Studies 467. 
Spec. St. 2:649, 649, c. 2;); 3 :461, 702; 4:188, 653, 735; 5:10, 
116, 490, 727; D :20:2; 10 . G:~O; 11:200; 18:7; 24:28, 76; 27:492, 
495; 28 :6f:)3; 33 :743; 39 :B70; 40 :3; 41 :1364; 45 :737; 48 :791; 
GO :537, 810; 52:347. App-r·o11. St. 1 :563; 2 :(i6, 108, 440, 548; 
3 :393, 517; 4:181, 315, 097, 470, 526, 616, 636, 682, 705, 780 : 
5:36, 158, 4{)2, 417, 435, 493, 704. 766; u :598; 10:76, 290, 

. 686 ; 11 :410 ; 12 :104 ; 2S :286 ; 31 :1010 ; 32 :5B2, 1031 ; 33 :394 ; 
38 :G59; 40 :2, 570 ; 45 :1 Wl7 ; 48 :984. Priv. St. 6 :98, 473, 779, 
861 ; D :735 ; 11 :514 ; 38 :1547 ; 43 :1367 ; 49 :2246. 'l're£ifies 
7 :24, 65 , 66. 89, 101, 150, 1!)2, 381, 450; 10 :074; 11 :611 ; 14 :769. 
Oases Atoka, 3 Ind. T. 189; Ayres, 44 C. Cls. 48; Ayres, 44 C. 
Cls. 110; AyrPs, 42 C. Cis. 385; Ballinger, 216 U. S. 240; 
Best, 18 Wall. 112; Blocker, 6 Ind. rr. 482; Brader, 246 U. S 
88; Brown, 2 Ind. T. 329; Bruner, 4 Ind. T. 580; Buttz, 
119 U. S. 55; Byrd, 44 C. Ols. 498; Campbell, 44 C. Cis. 488: 
Carney, 247 U. ·s. 102; Carter, 1 Ind. T. 342; Chickasaw, 193 
U. S. 115; Chickasaw, 19 C. Cls. 133; Chickasaw, 22 C. Cls. 
222; Chickasaw, 75 C. Cis. 4.26; Chieknsaw, 87 C. Cls. 91; 
Choctaw, 75 C. Cls. 494; Choctaw, 81 C. Cls. 63; Choctaw, 
235 U. S. 292; Choctaw, 83 C. Cls. 140; Choctaw, 119 U. S. 
1; Clarl{, 13 P et. lOG; Crowell, 4 Ind. 'l'. 36; Davis, 271 U. S. 
48:1:; Dukes, 5 Ind. '1'. 145; Elliot, 7 Ind. T . 679; Ellis, 118 
Fed. 4o0; Ex p. Carter, 4 Ind. T. 539; Fleming, 215 U. S. 
56; Fraf'r, 125 Fed. 280; Frame, 180 Fed. 785; Gannon, 243 
U. S. 108; Glonn, 105 F. 2d 3n8; Gooding, 142 Fed. 112; 
Bass, 17 F. 2rl 804 ; Hamilton, 42 C. Cis. 282 ; Harrington, 3 
Ind. T. 65; Hampton, 4 Ind. T. 503; Hayes, 168 Fed. 221; 
Hayes, 44 C. Cls. 493; Hill, 242 U. S. 361; Holford, 136 
Fed. 553; Howell, 5 Ind. T. 718; In re Poff's, 7 Ind. T. 59-; 
I ckes, 64 F. 2d 982; .laekson, 34 C. Cis. 441; Johnson, 64 
F. 2d 674; Joines, 4 Ind. T. 556; KeJ1y, 7 Ind. T. 541; 
Kimberlin, 104 F ed. fi53; Kimberlin, 3 Ind. T. 16; Ligon, 
164 Fe<.l. 670; Longest, 276 U. ~. 69; LoYe, 21 Fed. 755; 
McBride, 149 Feel. 114; McLish. 141 U. S. 661; McMurray, 
62 C. Cls. 458; Mullen, 250 U. S. 590; Myers. 2 Ind. 'l'. 3; 
Porter, 7 Ind. •_r. 616: P orterfield. 2 H ow. 76; Powell , 61 
F. 2d. 283; Reynolds, 4 Ind. T. 679; Roff, 168 U. S. 218; 
Roberts, 237 U. S. 386; Rogers, 3 Ind. T. 56·2; Rowe, 4 Ind. 
T. 597; Sass, 3 Ind. T. 536: Southwestern, 3 Ind. T. 223; 
Stevenson, 86 F ed. lOG; Swinney, 5 Ind. '1'. 12; 'l'aylor, 235 
U. S. 42; Thomus, 3 Ind. T. 5-15; Thomason, 206 Fed. 895; 
Thompson, 4 Ind. T. 412; Turner, 4 Ind. T. 606; Tye, 2 Ind. 
T. 113; U. S. v. Baker, 4 Ind. T. 544; U. S. v. Choctaw, 38 
p. Cls. 558; U.S. v. Choctaw, 179 U.S. 494; U.S. v. Dowden, 

220 Feu. 277; U. S. v. Lewis, 5 Ind. T. 1; U. S. v. McMurray, 
181 Fed. 723; U. S. v. Missouri, 66 F. 2d 919; U. S. ex rei. 
McAlester, 277 F ed. 573; ' iVallace, 6 I nd. T. 32; Westmore
land, 155 U. S. 545; Whitchwich, 92 F. 2d 249; White, 1 Ind. 
T. 98; Wilcoxen, 1 Ind. T. 138; Williams, 216 U. S. 582; 
Williams, 4 Ind. T. 587; Wilson, 86 Fed. 573; Wilson, 38 
C. Cls. 6. Op. A. G. 3:34, 41, 170; 17:134, 265. L. D. Memo. 
(D. J.) 1:99, 227; 3:64; 12:289. I. D. Rulings. Memo. Sol. 
Off., Dec. 11, 1918; Op. Sol., Mar. 10, 1D22, May 28, 1924, 
Nov. 11, 1924, Dec. 24, 1926, April 12, 1927, Aug. 1, 19~9 ; 
Memo. Sol., Jan. 2, 1934, Mar. 9, 1986. 

CHir ' OOK. See also OREGON; CHINOOK AND SAN JUAN. 
Spec. St. 43 :886. App1·op. St. 34 :325; 37 :518. Cases Hal
bert, 283 U. S. 753; McKay, 16 Fed. Cas. No. 8&1:0; U. S. v. 
Provoe, 283 U. S. 753; U. S. v. Walko,vsky, id.; U. S. ex rel. 
Charley, 62 F. 2d 955. 

CHINOOK & SAN JUAN. See also CHINOOK. Approp. St. 
33 :1048. Cases Dmvamish, 79 C. Cls. 5~0. 

CHIPPEWA (CHIPPEWAY). See also MICHIGAN; MINNE
SOTA; WISCONSIN; BAD RIVER RESERVATION; 
BAY MILLS COMMUNITY; BEAR ISLAND; BOIS 
FORT; OASS LAKE ; CHIPPEWA INDIAN COOPERA
TIVE :MARKETING ASSOCIATION; CHIPPEWA OF 
MICHIGAN; OHIPPEW A OF MIN:NESO'l'A; CHIP
PEW A OF MISSISSIPPI AND LAKE SUPERIOR; CHIP
PEW A OF SAGINAW; CHIPPEWA OF WISCONSIN; 
CHIPPEWAS, MENOMONEES, CHIPPEWA-CREE TRIBE 
OF THE ROOKY BOY'S RESERVATION; CHIPPEWAYS, 
OTTAWAYS AND POTTAWATAMIE; FOND DU LAC; 
GRAND PORTAGE RESERVATION; KEWEENAW BAY 
INDIAN COMMUNITY OF THE L'ANSE RESERVATION; 
LA POINTE; LAC COURT D'OREILLE; LAKE SUPERIOR 
CHIPPEvV A ; LEECH I..~AKE; MII~LE LAO ; MOLE LAKE 
BAND; RED CLIFF; RED LAKE BAND; ROCKY BOY 
RESERVATION: ST. CROIX; TURTLE l\IOUNTAIN; 
WHI'l'E EARTH RESERVATION; WILD RICE INDIAN 
RESERVATION: WINNEBAGOSHISH. Tewts Manypenny, 
OIW; Moorehead, AI. Pe-r. Brosius, ~~ Cuse & Com. 73g; 
Cain, 2 Minn. L. Rev. 177; Dixon, 23 Case & Com. 712; 
Harsha, 134 N. A. Rev. 272; Tydings, 23 Case & Com. 743; 
9 J. H. Univ. Studies 541. Gov. Pub. 63 Cong., 3 sess., H. 
Doc. 1253, H. Doc. 1663; 70 Cong., 1 sess., S. Rep. 330, H. 
Rep. 746; 71 Cong., 3 sess., H earings, H. Comm. Ind. Aff., 
H. R. 13527; 73 Cong., 2 sess., S. Doc. 179; 74 Cong., 1 
sess., H. Rep. 336. Spec. St. 3 :308, 319; 4 :302 ; 5 :680; 
10:598; 12 :207; 14 :370; 19 :55, 212; 25 :642; 26 :24, 669; 
28:112, 489; 29:12, 17, 92; 31 :801; 32:400; 35:169, 268, 444, 
465, 1167; 36 :330, 829, 8!)5; 39 :739; 43 :1' 819; 45 :314, 423, 
601, 684; 46 :1045, 1107, 1108; 47 :306, 337; 48 :254, 668, 927; 
49:312, 321, 496, 1272; 52 :215, 688, 697, 1212. Approp. St. 
1:460; 2:467; 3:393, 517, 608; 4:92, 232, 267, 300, 361, 390, 
394, 403, 432, 463, 505, 526, 616, 631, 636, 682, 705, 780 ; 5 :36, 
73, 158, 298, 323, 402, 493, 612, 704, 766 ; 9 :252, 342, 544, 
570; 10 :315, 643; 11 :65, 169, 273, 388, 431; 12 :44, 221, 
512, 774; 13 :161, 541; 14 :40::!, 255; 15 :7, 108; 16:13, 335, 
544; 17:165, 437, 530; lS :146, 420; 19:176, 271; 20:63, 295; 
21 :114, 414, 485; 22:257, 433; 23:76, 362, 446; 24:449; 
25 :217, 980 ; 26 :34, 336, 504, 980 ; 27 :120, 612 ; 28 :286, 876; 
29:17, 321; 30:62, 571, 652, 924, 1214; 31:221, 1058; 32:245, 
982; 33 :189, 1048; 34 :325, 634, 1015 ; 35 :8, 781 ; 36 :269, 12Rfl ; 
37 :Gl8, 595; 38:77, 208, 582; 39:123, 801, 969; 41:3, 35, 327, 
·108, 1015, 1156. 1225; 42:29, 192, 327, 437, 552, 1174, 1527; 
43:390, 704, 753, 1141, 1313; 44:453, 934; 45:2, 200, 1562, 
1623 ; 46 :90, 279, 1115 ; 47 :Dl, 525, 820; 48 :362 ; 49 :176, 
1757; 50:213, 564; 52 :291. Priv. St. 6:639, 013. 919: 9:741, 
777, 791; 11 :556; 12:883; 35:1620; 36:2064; 43:1597; 
45 :2024; 46 :1933, 1979; 48 :1420; 49 :2106, 2210. T1·eat1cs 
Archives No. 44 ; 7 :16, 28, 49, 87, 105, 112, 131, 160, 203, 206, 
207, 218, 272, 290, 303, 315, 320, 323, 326, 491, 503, 506, 
536, 565, 591 ; 8 :116; 9 :904, 952 ; 10 :1064, 1109, 1] 72; 11 :621, 
631, 633 ; 12 :1103 ; 13 :667, 689, 693 ; 15 :657, 765; 16 :719. 
Cases Beaulieu, 32 App. D. C. 398; Bisek, 5 F. 2d 994: Brown, 
265 F ed. 623; Chippewa, 301 U. S. 358; Chippewa, 305 U. S. 
479; Chippewa, 80 C. Cls . . 410; Dickson. 242 U. S. 371; Ex p. 
Pero, 99 F . 2d 28; Fairbanks, 223 U. S. 215; Fee, 162 U. S. 
602; Francis, 203 U. S. 233; Godfrey, JO Fec1. Cas. No. 5497; 
Gravelle, 253 Fed. 549; Harris, 249 Fec1. 41 ; Hyne, 27 C. 
Cis. 113; In re Blackbird, 109 Fed. 139; Johnson, 234 U. S. 
422; Jones, 175 U. S. 1; Lane. 2tJG U. S. 110; La Roque, 
239 U. S. 62; Minnesota, 185 U. S. '373; Morrow, 243 Fed. 
854; Ottawa, 42 C. Cls. 240; Ottawa. 42 C. Cl"l. 518; Pam-To
Pee, 187 U. S. 371; Pine, 186 U. S. 279; Prentice, rJO Fed. 
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437; Shepard, 4G Fed. 341; Spalding, 1UO U. S. 394; Thayer, 
20 C. Cls. 737; U.S. v. Auger, 153 Fed. 671; U.S. v. Bonness, 
125 Fed. 485; U. S. v. Cass, 240 Fed. G17; U. S. v. Flynn, 
25 Fed. Cas. No. 1G124; U. S. v. 43 Gallons, 93 U. S. 188; 
U. S. v. 43 Gallons, 108 U. S. 491; U. S. v. 4,450.72 Acres, 
27 F. Supp. 167; U. S. v. Holliday, 3 Wnll. 407; U. S. v. Holt, 
270 U. S. 49; U. S. v. Joyce, 240 Fed. GlO; U. S. v. La Roque, 
198 Fed. 643; U. S. v. Luw, 250 Fed. 218; U. S. v. Mille, 
229 U. S. 498; U. S. v. Minnesota, 270 u: S. 181; U. S. v. 
Raiche, 31 F. 2d 624; U. S. v. Spaeth, 24 F. Supp. 465; U. S. 
v. Thomas, 47 Fed. 488; U. S. v. Waller, 243 U. S. 45~; U. S. 
v. Walters-, 17 F. 2d 116; U. S. v. Wirt, 28 Feel. Cas. No. 
16745; U. S. ex rel. Coburn, 18 F. 2d 822; U. S. ex r el. 
Detling, 18 Fed. 822; U. S. ex reJ. Kadrie, 30 F. 2d 089; 
Westling, 60 F. 2d 398; Wisconsin, 201 U. S. 202; Woodbury, 
170 Fed. 302. Op. A. G. 3:206; 7:746; 19:710; 25:416; 
29:455; 31:95. L. D. Memo. (D. J.) 12:1. I. D. Rulings 9 
L. D. 392, Sept. 23, 1889; 15 L. D. 104, July 25, 1892; 26 L. D. 
44, Jan. 17, 1898; 29 L. D. 132, Aug. 25, 1899; 29 L. D. 408, 
Jan. 18, 1900; 35 L. D. 143, Sept. 7, 1006; 44 L. D . G24, 
Jan. 15, 1916; 44 L. D. 531, Jan. 29, 1916; Op. Sol., Oct. '29, 
1921, April 19, 1924; Memo. Sol. Off., Feb. 15, 1932, Oct. 18, 

. 1932; Memo. Sol. Jan., 1935, April 8, 19'33; Op. Sol., July 19, 
1934, Aug. 3, 1934; Memo. Sol., Aug. 8, 1934, Dec. 18, 1934, 
·Mar. 24, 1936; Op. Sol., June 30, 1936; Memo. Sol., Dec. 19, 
1936, Jan. 26, 1937, Mar. 15, 1937, May 1, 1937; Memo. Sol. 
Off., June 6, 1938, June 25, 1938. 

CHIPPEWA, BOIS FORTE. See also CHIPPEWA; BOIS 
FORTE. Spec. St. 36 :582. App1·op. St. 10 :686; 18 :146, 
420; 22 :68. Treaties 10 :1109. Cases Pond, 58 Fed. 448. 

CHIPPEWA-CREE TRIBE OF THE ROOKY BOY'S RESER
VATION. See also CHIPPEWA; CREE; ROOKY BOY'S 
RESERVATION. J. D. Rulings Memo. Sol., July 16, 1937. 
Oonst. Nov. 23, 1935. Oharter July 27, 1936. 

CHIPPEWA, FOND DU LAO. See also CHIPPEWA; FONL 
DULAC. Approp. St. 27 :120; 30:62. I. D. Rulings Op. Sol., 
Oct. 27, 1924, Dec. 13, 1934. 

CHIPPEWA, LAC DU FLAMBEAU. See also CHIPPEWA; 
LAC DU FLAMBEAU. Spec. St. 43:132. I. D. Rttlings 
Memo. Sol. Off., June 6, 1938; Memo. Sol., Nov. 18, 1938. 

CHIPPEWA, LAKE. See also CHIPPEWA OF LAKE SUPE
RIOR. A pprop. St. 10 :181. 

CHIPPEWA OF LAKE SUPERIOR, ·wiSCONSIN. See also 
CHIPPEWA; CHIPPEW.\, LAKE; CHIPPEWA OF MIS
SISSIPPI AND LAKE SUPERIOR. Spec. St. 28 :970; 
32 :795; 47 :169. App'rop. St. 9 :382 ; 10 :686; 12 :44, 221, 512, 
774; 13 :161, 541; 18:133, 146, 420; 22:68; 23:362; 26:989; 
27 :120, 612 ; 28 :286; 30 :6-2, 571, 924 ; 40 :561. Oases Hart
man, 76 Fed. 157; Prentice, 43 Fed. 270; Prentice, 113 U. S. 
435; Starr, 208 U. S. 527; U. S. v. First, 234 U. S. 245; 
U. S. v. Stearns, 245 U. S. 436; Vezina, 245 Fed. 411. 

CHIPPEWA OF MICHIGAN. See also MICHIGAN; CHIP
PEWA. Spec. St. 18:516; 43:137. 

CHIP PEW A, MILLE LAC. See also CHIP PEW A; MILLE LAC. 
Spec. St. 35:619. Cases Mille, 46 C. Cis. 424. I. D. Rulings 
5 L. D. 541, April 4, 1887. 

CHIPPEWA, MINNESOTA. See also MINNESOTA; CHIP
PEW A. Spec. St. 29 :17, 245, 592, 702 ; 39 :846; 40 :1055, 
1321; 42 :221 ; 43 :95, 798, 816, 818, 819, 1052; 44 :77, 555, 763, 
888 ; 45 :986; 46 :54; 47 :49, 773 ; 48 :979. 980; 49 :1826. Ap
prop. St. 12:512; 20:115; 29:17; 30:62; 43:33, 1141; 46:1552; 
47:820. Priv. St. 17:739. Treaties 12:1249. Oases Chip
pewa, 80 C. Cis. 410; Chippewa, 305 U. S. 479; Chippewa, 
307 U. S. 1; Morrison, 266 U. S. 481; Naganab, 202 U. S. 
473; Work, 18 F. 2d 820. I. D. RnTings Op. Sol., May .31, 
1924, June 17, 1924, Nov. 6, 1924, Dec. 13, 1934; Memo. Sol., 
Aug. 27, 1935; Memo. Sol. Off., Oct. 28, 1935; Op. Sol., Feb. 
19, 1938. Canst . .July 24, 1936. Charter Nov. 13, 1937. 

CHIPPEWA OF MISSISSIPPI. See also MISSISSIPPI; 
CHIPPEWA; CHIPPEWA OF MISSISSIPPI AND LAKE 
SUPERIOR. Spec. St. 18:31; 47:808. Approp. St. 5:298, 
402, 417; 9:382, 544, 574; 10:41; 12 :44, 221, 512, 774; 13:161, 
541: 18:146, 420; 22:68; 30:62, 571; 40:561. TTeaties 
10 :1165; 12 :1249. Oases Mille, 46 C. Cls. 424; Naganab, 202 

U. S. 473; Oakes, 172 Fed. 305; Prentice, 43 Fed. 270; Pren
tice, 113 U. S. 435; U. S. v. First, 234 U. S. 245; U. S. v. 
Heyfron, 138 Fed. 968. I. D. Ruli'fl(J8 16 L. D. 427, April 1, 
1893. 

CHIPPEWA OF MISSISSIPPI AND LAKE SUPERIOR. See 
also MISSISSIPPI ; CHIPPEWA. Spec. St. 34 :1217. Ap
f>rOf>. /St. 9:20, 132, 252, ~82, 54~, 574; 10:41, 226, 315, 686; 

30 :62. Oases Fond, 34 C. Ols. 426; Hitchcock, 22 App. D. C. 
275; Minnesota, 305 U. S. 382. 

CHIPPEWA, PEMBINA BAND. See also CHIPPEWA; RED 
LAKE ; MINNESOTA. App-rop. St. 22 :257; 23 :362; 26 :989; 
27 :612; 28 :286; 30 :62, 571, 924. Treaties 13 :667. -Cases 
U. S. v. Le Bris, 121 U. S. 278. I. D. Rulings Op. Sol., June 
30, 1936. 

CHIPPEWA, PILLAGER BAND. See also CHIPPEWA; MIN
NESOTA. Gov. Pub. 71 Cong., 2 sess., H. R. 1669. Spec. St. 
46 :1487. AppTop. St. 9 :252, 544; 18:146, 420; 22:257. 

OHIPPEW A, RED CLIFF. See also CHIPPEWA; RED CLIFF. 
· I. D. Rulings Memo. Sol., Oct. 5, 1936. 

CHIPPEWA-RED LAKE. See also CHIPPEWA; RED LAKE. 
Spec. St. 31 :134; 49 :444. Approp. St. 22 :257; 23·:362; 26 :989 i · 
27:612; 28 :28G; 30:62, 571, 924. Treaties 13:667. I. D. Rul
ings .Memo. Sol., Dec. 26, 1935; Op. Sol., June 30, 1936, Feb. 19, 
1938, Aug. 1, 1938. 

CHIPPEWA OF S'AGINAW. See also CHIPPEWA; SAGINAW. 
Approp. St. 5' :298, 402, 417; 9:20, 132, 252, 382, 544, 574; 
10 :·il, 226, 315, 686. Priv. St. 9:777; 12:843. Treaties 7:528, 
578. 

CHIPPEWA OF WISCONSIN. See also """'ISCONSIN; CHIP
PEW A. Spec. St. 49 :1049 . 

CHIPPEWA INDIAN COOPERATIVE MARKETING ASSO
CIATION. See CHIPPEWA. Spec. St. 49:654. 

CHIPPEWA, MENOMINEES, WINNEBAGOES. See also CHIP
PEW A; MENOMINEE ; WINNEBAGO; 'VISCONSIN. 
Approp. St. 4:780: 5:36, 158, 298, 323, 402, 417, 493, 704!, 
766; 9 :20, 132, 252, 382, 544, 574; 10:15, 41, 226, 315, 686; 
11 :273; 12 :44, 221, 512, 774; 13 :161, 541; 14 :492. 

CHIPPEWAYS, OTTAWAYS & PATTAWATAMIE. See also 
OHIPPEW A; OTTAWA; POTA W ATOMIE. Approp. St. 
4:616, 682, 770; 5 :36, 15'8, 298, 323, 402, 417, 493, 704, 766; 
9 :20, 132 ; 12 :44. Treaties 7 :431. 

CHITIMAOHA. See LOUISIANA; CHETTIMANCHI. 
CHO-BAH-AH-BISH (CHOBAABISH). See WASHINGTON. 
CHOCTAW. See also OKLAHOMA; CHOCTAW OF Ml:SSIS-

S'IPPI; CHOCTAW AND CHICKASAW; FIVE CIVILIZED 
TRIBES. Texts 1\lanypenny, OIW. Per. James, 12 J. H. 
Univ. Studi<>s 467. Gov. Pub. 71 Cong., 3 sess., H. Doc. 819; 
75 Cong., 3 sess., H. Rep. 2233. Spec. St. 2:83, 229, 479; 3:461, 
680, 690 ; 4 :40, 95, 188, 302, 464, 6:>3 ; 5 :180, 211, 251, 513; 
9:114, 473; 10:121, 349, 630, 704; 11:200, 248, 314; 18:476; 
21 :504; 24 :7G; 25 :184, 884; 26 :640; 27 :747; 28 :502; 29:13, 
40; 30 :495; 31 :657 ; 33 :240; 35 :444; 37 :189 ; 39:870; 40 :433; 
4f> :737; 50 :810; 52 :347. Approp. St. 2 :108, 467; 3 :315, 393, 
633, 749; 4:92, 181, 214, 470, 528, 616, 619, 631, 636, 682, 705, 
780; 5 :36, 73, 158, 402, 417, 493, 612, 681, 704, 766; 9 :342; 
18:402; 30:1074: 40:561; 41 :3, 408; 42:552, 1174; 43:672, 
7iJ3, 1141; 44:841, 934: 45:1562; 48:791, 984; 52:667. Prilv. 
St. 6 :143, 267, 521, 581, 5'96, 607, 614, 633, 671, 769, 856; 
9 :735, 742, 799; 10 :752; 11 :538; 33 :1664; 34 :2415; 49 :2105, 
2246. Treaties 7:21, 66, 80, 95, 98, 234, 311, 417, 333, 474, 533; 
11:611; 14:769. C(fses Ansley, 5 Ind. T. 563; Atoka, 3 Ind. 
T. 189; Arnold, 4 F. 2d 838 ; Atoka, 104 Fed. 471; Ayres, 44 
C. Cis. 48; Ayres, 42 C. Cis. 385; Ballinger, 216 U. S. 240; 
Barton, 4 Ind. T. 260; Baze, 24 F. Supp. 806; Blocker, 6 Ind. 
T. 482; Blundell, 267 U. S. 373 ; Brader, 246 U. S. 88 ; Brown, 
2 Incl. T. 329; Bruner, 4 Ind. T. 580; Carpenter, 280 U. S. 
363; Castell, 4 Ind. T. 1; Central, 283 Fed. 368; Cherokee, 135 
U.S. 641; Chickasaw, 193 U.S. 115; Chickasaw, 75 C. Cls. 426; 
Choctaw, 75 C. Ols. 494; Choctaw, 81 C. Cis. 63; Choctaw, 
235 U. S. 292; Choctaw, 119 U. S. 1; Choctaw, 19 C. Cls. 243; 
Choctaw, 21 C. Cis. 59; Choctaw, 81 C. Cls. 1; Choctaw, 
83 C. Cis. 49; Choctaw, 83 C. Cis. 140; Choctaw, 6 Ind. T. 
515; Choctaw, 4 Ind. T. 36: Dukes, 5 Ind. T. 145'; Ellis, 118 
Fed. 430; Ex p. Reynolds, 20 Fed. Cas. No. 11719; Fisk, 166 
Fed. 744; Fleming, 215 U.S. 56; Fraer, 125 Fed. 280; Frank
lin, 233 U. S. 269 ; Gaines, 9 How. 356; Garland's, 256 U. S. 
439; Garland's, 272 U.S. 728; Gleason, 224 U.S. 679; Glonn, 
105 F. 2d 398 ; Gowen, 56 Fed. 973 ; Hampton, 4 Ind. T. 503; 
Harris, 181 Fed. 712 ; Hayes, 168 Fed. 221; Hill, 242 U. s. 
361 ; Holmes, 33 F. 2d 688 ; Holmes, 53 F. 2d 960; Howell, 5 
Ind. '1'. 718 ; Ikard, 4 Ind. T. 314; In re Poff's, 7 Ind. T. 59; 
Jackson, 297 Fed. 549; Joines, 4 Ind. T. 556; Kelly, 1 Ind. T. 
184; Leftridge, 6 Ind. T. 305; Lucas, 163 U. S. 612; Lanham, 
244 U. S. 582; Ledbetter, 23 F. 2d 81; Ligon, 164 Fed. 670; 
Longest, 276 U. S. 69; McCalib, 83 C. Cis. 79; McCurtain, 1 
Ind. T. 107; McMurray, 62 C. Cis. 458; McNee, 253 Fed. 546; 
Mullen. 250 U. S. 5!-30; l\fullen, 234 U. S. 192; Pell, 45 C. Cls. 
154;; Porter, "( Iuq. T. 616; ~ynolds, 4 Ind. T. 679; Riddlel 
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58 Fed. 490; Robinson, 2 Ind. T. 509; St. Louis, 49 Fed. 440; 
Schaap, 210 Fed. 853; Southwestern, 185 U. S. 499; Stand
ley, 59 Fed. 836; Swinney, 5 Ind. T. 12; Taylor, 7 How. 572; 
Taylor, 7 Ind. T. 666; Thebo, 66 Fed. 372; Thompson, 4 Ind. 
T. 412 ; Turner, 4 Ind. T. 606: Tye, 2 Ind. T. 113; U. S. v. 
Choctaw, 179 U. S. 494; U. S. v. Choctaw, 38 C. Cls. 558; 
U. S. v. Dowden, 220 Fed. 277; U. S. v. Dunn, 288 Fed. 158; 
U.S. v. Eastern, 66 F. 2d 923; U.S. v. Fooshe, 225 Fed. 521; 
U. S. v. Haddock, 21 F. 2d 165; U. S. v. Lee, 24 F. Supp. 
814; U.S. v. McMurray, 181 Fed. 723; U. S. v. Marshall, 210 
Fed. 585; U. S. v. Martin, 45' F. 2d 836; U. S. v. Missouri, 
66 F. 2d 919; U. S. v. Richards, 27 F. 2d 284; U. S. v. Tiger, 
19 F. 2d 35; U. S. ex rel. McAlester, 77 Fed. 573; U. S. ex rel. 
Sykes, 258 Fed. 520; Walker, 204 U. S. 302; Walker, 1 Ind. T. 
191; Wallace, 204 U.S. 415; Ward, 253 U.S. 17; Whitchurch, 
92 F. 2d 249; Williams, 239 U. S. 414; Williams, 218 Fed. 
797; Williams, 4 Ind. T. 587; Wilson, 6 Wall. 83; Winton, 
255 U. S. 373; Wright, 158 U. S. 232. Op. A. G. 2:462, 465, 
693; 3:48, 100, 107, 113, 365, 408, 467, 517; 4 :45', 107, 344, 
346, 452, 513 ; 5 :251 ; 12 :208, 516 ; 13 :354, 546 ; 17 :134, 265 ; 
18 :242, 486; 19 :109, 179 ; 24 :689 ; 26 :127 ; 28 :568 ; 35 :251. 
L. D. Memo. (D. J.) 1:99, 227; 10:364. I. D. Rulings Memo. 
Sol., Dec. 11, 1918 ; Op. Sol., May 28, 1924, Dec. 24, 1926, 
April 12, 1927, Aug. 1, 1929; Memo. S'ol. Off., Jan. 2, 1934; 
Memo. Sol., Aug. 31, 1936, l\Iay 14, 1038. 

CHOCTAW OF MISSISSIPPI. See also CHOCTAW ; CHOC
TAW AND CHICKASAW. Per. Houghton, 10 Calif. L. Rev. 
507. Gov. Pub. 71 Cong., 3 sess., Hearings, H. Commn. Ind. 
AfE., S. 2134. App1·op. St. 30 :62; 41 :3, 1225; 42 :1048 ; 43 :390, 
704, 1141, 1313; 44:453; 46:279, 1115. Priv. St. 48:1467. 
Cases Ikard, 4 Ind. T. 314. L. D. Memo. (D. J.) 12:73. I. D. 
Rulings Op. Sol., Jan. 14, 1938. 

CHOCTAW AND CHICKASAW. See also CHOCTAW; CHICK
ASAW; CHOCTA 'V OF MISSISSIPPI ; OKLAHOMA. 
Texts Bledsoe, ILL. Gov. Pub. 60 Cong., 1 sess., S. Doc. 
483 ; 65 Cong., 1 sess., H. Rep. 192 ; 65 Cong., 2 sess., S. Rep. 
207; 72 Cong., 1 sess., Hearings, S. Comm. Ind. Aff., S. 2268, 
Hearings, S. Comm. Ind. Aff., H. n. 6803, Hearings, H. 
Comm. Ind. Aff., H. R. 6852. Spec. St. 15 :177; 22 :181; 
25:162; 27:753: 30:816; 32:90, 177; 33:544, 571; 36:832; 
37:67, 78, 1007; 38:767; 39:866; 40:1585; 41:1105, 1107; 
43 :138, 537, 1612 ; 44 :1370 ; 46 :385, 788. Approp. St. 4 :682 ; 

18 :204; 32 :1031; 47 :525. Prilv. St. 39:1470; 42 :1569; 
48 :1467. Treaties 7 :56; 10 :1116; 11 :573, 611. Oases Davis, 
5 Ind. T. 47; Davies, 5 Ind. T. 50; Dawes, 5 Ind. T. 53; 
Dukes, 4 Ind. T, 156. Op. A. G. 3 :591; 7 :142, 174; 8:300; 

18 :34; 19 :389; 25 :152, 320, 460; 29 :131 ; 35 :259: 36 :473. 
L. D. Memo. (D. J.) 3 :499; 7 :87; 12:10. I. D. Rulings Op. 
Sol., April 5, 1922, Nov. 19, 1928. 

CHRIS"l'IAN INDIANS. Spec. St. 11 :312. Approp. St. 4 :181. 
526, 616, 682, 780 ; 5 :36, 158, 298, 323, 402, 493, 704, 766 ; 
9:20, 132, 252, 382, 544, 574; 10:41, 226, 315, 686; 11:65; 
12 :774; 15 :198; 16 :544; 30 :62. 

CI'.riZEN BAND OF POTA W ATOlVII INDIANS OF OKLA
HOMA. See also OKLAHOMA; POTA W ATOMIE. Cons,t. 
Dec. 12, 1938. 

CLALLAM. See also WASHINGTON; S'KLALLAM. Approp. 
St. 43:1102; 44:161; 45:1623; 46:90. I. D. Rulings Memo. 
Sol. Off., June 25, 1938. 

CLEAR LAKE. See CALIFORNIA. 
CLATSOP (CHINOOK). See also OREGON Approp. St. 

33:1048. Cases U. S. v. Wirt, 28 Fed. Cas. No. 16745; U. S. 
v. ex rei. Charley, 62 F. 2d 955. 

OOAST RANGE RESERVA'l'ION. See also OREGON. Spec. 
St. 49:801. 

COCHITI PUEBLO. See NEW MEXICO; PUEBLO. 
COEUR D'ALENE. See also IDAHO; PEND D'OREILLE; 

SALISH. Spec. St. 25 :160 ; 34 :1229; 35 :50, 626 ; 37 :85, 
1025. Approp. St. 20 :63 ; 24 :449; 25 :980; 26 :336, 989; 
27 :120, 612 ; 28 :286, 876 ; 29 :321 ; 30 :62, 571, 924; 31 :221, 
1058 ; 32 :245, 982 ; 33 :189, 1048 ; 34 :325, ] 015 ; 35 :70, 781 ; 
36 :202, 269, 774; 37 :518; 38 :559; 39 :123, 969; 40 :561; 41 :3, 
408, 1225; 42:552, 1174; 43:390, 704, 1141, 1313; 44:453, 934; 
45:200, 1562, 1623; 46:279, 1115; 47:91. Gases Eugene, 274 
Fed. 47; Gibson, 131 Fed. 39; Louie, 254 U. S. 548; Swendig, 
265 U. S. 322; U. S. v. Benewah, 290 Fed. 628; U. S. v. Saun
ders, 96 Fed. 268. I. n. Ruli·ngs Op. Sol., Aug. 18, 1932. 

COLORADO. See also GRAND RIVER; GRAND RIVER AND 
UINTAH; MUACHE; MOACHES; SOUTHERN UTE 
TRIBE OF THE SOUTHERN UTE RESERVATION; 
TABEGUACHE, MUACHE, CAPOTE, WEEMINUCHE, 

YAMPA. GRAND RIVER AND UINTAH BANDS OF 

UTES; UNCOMPAHGRE; UTE; WEEMINUCHES. Ap
prop. St. 17 :165, 437; 18 :146, 402, 420; 19 :176, 271; 20 :63, 
295; 21:114, 485. 

COLORADO RIVER INDIAN TRIBES OF THE COLORADO 
RIVER RESERVATION. See also ARIZONA; CALI
FORNIA; MOJAVE; MOJARIS; YUMA. Spec. St. 

35:43; 3(5 :8·79; 47:335. Appron. St. 14:492; 17:165; 19:363; 
20:63; 21:114; 23:76; 24:449; 25:217, 980; 26:336, 989; 
35 :70; 36 :269 "; 37 :518 ; 38 :77, 582; 39 :123, 969; 40 :561; 41 :3, 
35, 408, 1225; 42 :552, 1154, 117 4 ; 43 :390, 704, 1141 ; 44 :453, 
934; 45 :200, 1562; 46 :90, 279, 1115; 47 :15, 91, 820; 48 :362; 
49:176, 1757; 50:213; 52:291. I. D. Rulings Irrigation 
Memo. April 21, 1927; Memo. Sol., Sept. 13, 1935. Oonst. 

Aug. 13, 1937. 
COLUMBIA RESERVATION. See also WASHINGTON; CO

LUMBIA AND COLVILLE; COLVILLE. Spec. St. 34:55, 
934, 2833; 43:133, 357. Approp. St. 3S :1048. Cases Starr, 
227 U.S. 613; U. S. v. Moore, 161 Fed. 513. I. D. Rulings 16 
L. D. 151, Jan. 6, 1893; 32 L. D. 568, April 25, 11304; 40 
L. D. 212, May 23, 1911. 

COLUMBIA & COLVILLE. See also WASHINGTON; COLUM
BIA. Approp. St. 23:76, 362; 24:449; 25:217, 980; 26:336, 
989; 27 :120, 612 ; 28 :286, 876; 29 :321; 30 :62, 571, 924. 

COLVILLE. See also WASHINGTON; COLUMBIA RESER
VATION; SPOKANE. Spec. St. 26 :102 ;· 29 :44; 30 :430; 
32:803; 33:567; 34:55, 80, 2829; 36:855; 37:197, G94, 634; 
38:111; 39:672; 40:449; 41:535; 42:507; 43:133; 44:558; 
47 :334. Approp. St. 20 :63; 21 :114, 485; 23 :76; 24 :449; 
25 :217, 980; 2"' :336; 28 :286, 876 ; 29 :267; 29 :321 ; 30 :571; 
31 :221, 280, 1058 ; 32 :245, 982; 33 :180, 1048; 34 :325, 1015 ; 
35 :781; 36:269; 37 :518, 595, 912; 38 :77; 39:14, 123, 696; 
40:2, 821; 41:3, 408, 1156, 1225; 42:192, 552, 1174; 43:390, 
704, 1141, 1313; 44:161, 453, 034, 1230; 45:2, 200, 883, 1562, 
1623; 46:279, 1115; 47:91, 820; 48:362; 49:176, 1757; 50:564; 
52 :291. Priv. St. 43 :1362, 1563. Cases Blackfeet, 81 C. Cls. 
101; Butler, 43 C. Cis. 497; Collins, 73 Fed. 735; Dull, 222 
Fed. 471; Gordon, 34 App. D. C. 508; La Chapelle, 62 Fed. 
545; McFadden, 87 Fed. 154; Mason, 302 U. S. 186; Starr, 
227 U. S. 613; U. S. v. Ferry, 24 F. Supp. 399; U. S. v. Four 
Sour-Mash, 90 Fed. 720; U. S. v. Gardner, 133 Fed. 285; 
U. S. v. Harris, 100 F. 2d 268; U. s. v. Heyfron, 138 Fed. 
064 ; U. S. v. Moore, 161 Fed. 513 ; U. S. v. Pelican, 232 U. S. 
442. I. D. Ru~'ngs 32 L. D. 568, April 25, 1904; 35 L. D. 
220, Oct. 6, 1906; 39 L. D. 44, June 24, 1910; 40 L. D. 212, 
May 23, 1911: 45 L. D. 63, Nov. 24, 1916; 50 L. D., Dec. 
24, 1924; Op. Sol., Dec. 24. 1924; Memo. Sol., July 8, 1933; 
Op. Sol., Dec. 13, 1935; Memo. Sol. Off., Jan. 17, 1936. 

COMANCHE. See also OKLAHOMA; APACHE, KIOWA, 
COMANCHE; APACHE, KIOWA, COMANCHE, WICHITA; 
ARAPAHOE, CHEYENNE, APACHE, KIOWA, COMAN
CHE AND \VICHITA; CADDO; CHEYENNE, ARAPA
HOE, KIOWA AND COMANCHE; COMANCHE, APACHE; 
COMANCHE AND KIOWA; COMANCHE, KIOWA AND 
APACHE; COMANOHE, KIOWA, AND APACHE OF 
THE ARKANSAS RIVER. Texts Manypenny, OIW. 
Per. Brown, 39 Yale L. J. 307. Spec. St. 9:203; 13 :323; 
22:47; 29:529; 31:672; 1093; 39:1199; 40:1318; 43:1573; 
44 :762 ; 45 :492, 986 ; 47 :39; 48 :501. Approp. St. 4 :780; 
5 :298, 493, 612, 704; 10 :315; 11 :169; 16:291; 17 :5 ; 20 :410; 
21 :67, 414; 22:7; 23:362; 26:504; 30:105, 652; 31:280, 727; 
32 :552, 1031; 33 :31)4, 1048, 1214; 34:325; 35:478; 45 :2, 
200 ; 48 :984. Priv. St. 6 :466 ; 17 :732 ; 21 :549, 640 ; 30 :1563. 
Treaties 7:474, 533; 9:844; 10:1013; 14:717; 15:581. Cases 
Abrew, 37 C. Cls. 510; Ball, 161 U. S. 72; Brown, 32 C. Cis. 
432; Byrd, 44 C. Cls. 498; Friend, 29 C. Cis. 425 ; Gamel, 
31 C. Cis. 321 ; Gorham, 29 C. Cls. 97 ; Gossett, 31 C. Cls. 
325 ; Hayes, 44 C. Cls. 493 ; Light, 10 Okla. 732 ; Lone, 187 
U. S. 553; McKee, 33 C. Cls. 99; Morten, 46 C. Cls. 372; 
Murray, 46 C. Cis. 101; Oklahoma, 258 U. S. 574; Price, 28 
C. Cis. 422; U. S. v. Andrews, 179 U. S. 96; U. S v. Board, 6 
F. Supp. 401; U. S. v. Gorham, 165 U. S. 316; U. S. v. Loving, 
34 Fed. 715; U. S. v. Myers, 206 Fed. 387; U. S. v. Rowell, 
243 U. S. 464; Weston, 29 C. CJs. 420; Wynn, 29 C. Cls. 15. 
Op. A. G. 18 :235. I. D. Rulings Op. Sol., Mar. 10, 1922, 
Aug. '14, 1926. 

COMANCHE (TEXAS) AND APACHE. See also APACHE; 
COMANCHE; TEJXAS. Approp. St. 10:686. 

COMANCHEJ & KIOWAY (KIOWA). See also COMANCHE; 
KIOWA; OKLAHOMA. Approp. St. 14 :255, 492. 

COMANCHE, KIOWA, AND APACHE OF THE ARKANSAS 
RIVER. See also APACHE ; COMANCHE ; KIOWA; 
OKLAHOMA. Approp. St. 10 :.f:1, 315, 686; 11 :65, 169, 273, 
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388; 12:44, 221, 512, 774; 13:161, 541; 14:492; 31:1010. 
C'Oi\lANCHE. KIOWA AND APACHE. See also APACHE: 

COMANCHE; COMANCHE, KIOWA, APACHE OF THE 
ARKANBA. ' RIVER ; KIOWA; OKLAHOMA. Spec. St. 
32 :63; 44 :1369. A pprop. St. 31 :1010. 

CONFEDERATED PEORIA. See PEORIA; KASKASKIA ; 
PIANKEBHAW; QUAPAW; SENECA; WEA. 

CONFEDERATED SALISH AND KOOTENAI TRIBES OF 
THE FLATHEAD RESERVATION. See also MONTANA; 
FLATHEAD; KOOTENAI; SALISH. A.pprop. St. 52:291. 
Const. Oct. 26, 1935. Charter April 21, 1936. 

CONFEDERATED TRIBES OF 'l'HE GRANDE RONDE COM
MUNITY. Ree OREGON; GRANDE RONDE COMMUNl'.rY. 

CONFEDERATED TRIBES OF THE WARM SPRINGS 
RESERVATION. See OREGON; WARM SPRINGS. 

CONNE CTICUT. See a lso NARRAGANSE'.rT; PEQUOT. Per. 
Vamey, 13 Green Bag 399. 

COOS BAY. See ali'>o OREGON; KALAWATSET; UMPQUA. 
Spec. St. 45 :1256; 47 :307; 49 :801. 

CORNPLANTER RESERVArr iON. S<"e nlso NEW YORK; 
PENNSYLVANIA ; SENECA. I. D. Rulings Memo. Sol., May 
24, 1937. 

COSNEJO. See ARIZONA; MOJAVE; NAVAJO. Cases Bar
row, 30 C. Cls. 54. 

COVELO INDIAN COMMUNITY OF THE ROUND VALLEY 
INDIAN RESERVATION. See also ROUND VALLEY 
RESERVATION. Con st. Dec. 16, 1936. Charter Nov. 6, 
1937. 

COW CREEK. See also OREGON ; GALEESE CREEK; 
UMPQUA. Pri,v. St. 27 :773. Treati es 10 :1125. 

COWLITZ. See also WASHINGTON; CHEHALIS. Cases Hal
bert, 283 U. S. 753; U. S. v. Provoe, 283 U. S. 753; U. S. v. 
Seufert, 252 Fed. 51; U. S. ex rel. Cbarley, 62 F. 2d 955. 

CRAIG COMMUNITY ASSOCIATION OF CRAIG, ALASKA 
(THLINGIT). See also ALASKA; THLINGIT. Con st. 
Oct. 8, 1938. Charter Oct. 8, 1938. 

CREE. See also MONTANA; CHIPPEWA; TUHTLE MOUN
TAIN. Spec. St. 29:117. Treaties 11:657. 

CREEK. See also OKLAHOMA; APP A LA CHI COLA; FIVE 
CIVILIZED TRIBES ; KIALIGEE; MUSCOGEE ; SEMI
NOLE. Temts Bledsoe, ILL; Kent, CAL; McLaughlin, CHU; 
Manypenny, OIW. P er. Gates, 21 Am. J. Soc. Sci. 112; 
Hagan, 23 Case & Com. 735; James, 12 J. H. Univ. Studies 
467. Spec. St. 3:228, 374, 380, 461, 484, 485, 517; 4:187, 433, 
721; 729; 5:186, 256, 397, 504, 506; 6:441; 9:344; 10:349, 630; 
17:626; 18:29; 22:301; 25 :75'7; 26:14, 659, 749; 27:281; 
28:693; 29:502; 30:495, 567; 31:861; 32:399, 500; 35:553; 
37 :122 ; 39 :1199 ; 43 :139 ; 45 :944 ; 52 :752. A.1Jprop. St. 1 :563 ; 
2:66, 108, 407; 3:378, 418, 480, 633, 748; 4:36, 37, 92, 181, 
191, 257, 267, 300, 315', 348, 397, 470, 526, 528, 532, 616, 636, 
682, 705, 780; 5:17, 33, 36, 73, 148, 158, 402, 417, 493, 612, 
704, 766; 9:284; 10:214, 576; 11:409; 15:311; 17:122; 18:402; 
23 :194, 446; 25:565; 48 :984, 1021. Priv. St. 6:103, 171, 191, 
213,278,297,322,323,342,428,465,472,530,583,592,597,622, 
640, 677, 678, 689, 759, 788, 792, 813, 822, 849, 855, 913, 928 ; 
9 :659, 678, 708, 765; 10 :734, 793, 810, 842; 11 :483, 538, 547; 
12:840; 22:755; 25:1131; 26:1173, 1205, 1231, 1232, 1249, 
1332, 1333, .1336, 1358, 1359, 1377, 1378, 1379, 1398, 1401, 1420, 
1423; 27:769, 817; 28:1025; 30:1416,1437, 1457,1501, 1586; 
31 :1606, 1686, 1703; 32:1294, 135'2, 1395, 1493, 1497, 1514,1526, 
1600, 1607, 1696, 1730; 33:1353, 1398, 1402, 1407, 1496, 1497, 
1504, 15'31, 1637, 1640. 1662, 1942, 2001; 34:1514, 1627, 1693, 
1697, 1841, 2015, 2037, 2050, 2246, 2747, 2783, 2809; 35:1389, 
1406; 45 :2035, 2036. T1·eati.es Archives No. 17; 7 :35, 56, 68, 
95, 96, 120, 171, 192, 215, 217, 237, 286, 289, 307, 311, 366, 
368, 414, 417, 423, 427, 574; 9:821; 11:599, 699; 14 :785. 
Cases Adkins, 235 U. S. 414: Anchor, 256 U. S. 519; Ander~ 
son, 53 F. 2d 257; Arbor, 45 F. 2d 746; Armstrong, 195 Fed. 
137; Bagby, 60 F. 2d 80; Barbee, 1 Ind. T. 199; Barnett, 34 
F. 2d 916: Barnett, 21 F. 2d 325; Barnett. 259 Fed. 394: 
Barnett, 19 F. 2d 504; Bell, 192 Fed. 597; Bilby, 246 U. S. 
947: Caesar, 103 F. 2<1 503; Capital, 6 Ind. T. 223; Cate, 
299 U. S. 30; City of Tulsa, 75 F. 2d 343; Clark, 51 F. 2d 
42 ; Coffee, 123 U. S. 1 ; Commissioner, 78 F. 2d 768; Conner, 
19 C. Cls. 695; Conner, 32 F. 2d 581; Crabtree, 54 Fed. 432; 
Crabtree, 54 Fed. 426; Cr{'ek, 63 C. Cls. 270; Creek, 74 C. Cls. 
663 ; Creek, 77 C. Cls. 159 ; Creek, 78 C. Cls. 4 7 4 ; Creek, 77 
C. Cis. 226 ; Creek, 84 C. Cis. 12 ; Creek, 302 U. S. 620 ; Darks, 
69 F. 2d 231; Daugherty, 3 Ind. T. 197; Davis, 40 F. 2d 264; 
Davidson. 511 Fed. 443; Denton, 5 Ind. T. 396; Derrisaw, 8 F. 
255 ; Blackburn, 6 Ind. T. 232 : Bond, 25 F. Supp. 157 ; 
Brown, 27 F. 2d 374; Burgess, 103 F. 2d 37; Buster, 135 Fed. 

Snpp. 876; Eddy, 163 U. S. 456; English, 224 U. S. 680; 
Ex p. Tiger, 2 Ind. T. 41; Ex p. Dickson, 4 Ind. T. 481; Fink, 
248 U. S. 392; Forsythe, 3 Ind. T. 599; Fulson, 35 F. 2d 84; 
Garrison, 30 C. Cls. 272; George, 4 Ind. T. 61; Gilcrease, 
249 U. S. 178; GUJespie, 257 U. S. 5'01; Goat, 224 U. S .. 458; 
Grayson, 267 U. S. 352; Harris, 7 Ind. T. 532; Harris, 254 
U. S. 103; Harris, 166 Fed. 109; Hawkins, 195 Fed. 345; 
Hopkins, 235 Fed. 95; Iu re Grayson, 3 Ind. T. 497; Indian, 
5 Ind. T. 41; Ingram, 47 F. 2d 195; Iowa, 217 Fed. 11; Jack, 
39 F. 2d 594; Jackson, 34 C. Cis. 441; J efferson, 247 U. S. 
288; Jones, 273 U. S. 195; Ladiga, 2 How. 581; Kemohah, 
38 F ed. 665; Kunkel, 10 F. 2d 804; Locke, 287 Fed. 276; Lucas, 
15 F. 2d 32 ; McDougal, 273 Fed. 113 ; McDougal, 237 U. S. 
372; McFadden, 2 Ind. T . 260; McKee, 201 Fed. 74; Malone, 
212 Fed. 668; Mandler, 49 F. 2d 201; Mandler, 52 F. 2d 713; 
Marlin, 276 U. S. 58 ; Mars, 40 F. 2c1 247; Maxey, 3 Ind. T. 
243 ; Mitchell, 9 Pet. 711 ; Moore, 167 Fed. 826; Morrison, 
154 Fed. 617: Mm;kogee, 4 Ind. T. 18; Muskogee, 165 Fed. 
170; Muskogee, 118 l!"'ed. 382; Norton, 266 U. S. 511; Nunn, 
216 Fed. 330; Parker, 250 U. S. 235; Parker, 250 U. S. 66; 
Patterson, 2 Pet. 216; Pigeon, 237 U. R. 386; Pitman, 64 F. 
2d 740; Porter, 7 Ind. T. 395; Porter, 260 Fed. 1; Priddy, 204 
Fed. 955; Quigley, 3 Ind. '.r. 265; R eed, 197 Fed. 419; Reyn
olds, 236 U. S. 58; Roberts, 66 F. 2fl 874; Roubedeaux, 23 F. 
2d 277; S'chellenbarger, 236 U. S. 68; Self, 28 F. 2d 590; Shaw, 
276 U. S. 575; Shulthis, 225 U. S. 561; Sizemore, 255 U. S. 
441 ; Skelton, 235 U. S. 206; Stanclift, 152 Fed. 697 ; Stephens, 
126 Fed. 148; Stewart, 295 U. S. 403; Sunderland, 266 U. S 
226; Sweet, 245 U. S. 192; Taylor, 230 Fed. 580; Tiger, 22 
F. 2d 786; Tiger, 4 F. 2d 714; Tiger, 48 F. 2d 509; Tiger, 221 
U.S. 286; Turner, 51 C. Cls.125; Turner, 248 U.S. 354; Tuttle, 
3 Ind. T. 712; U. S. v. Atkins, 260 U. S. 220; U. S. v. Bartlett, 
235 U. S. 72; U.S. v. Black, 247 Fed. 942; U. S. v. Board, 284 
Fed. 103; U. S. v. Brown, 8 F. 2<1 564; U. S. v. Brown, 15 F. 
2d 565; U. S. v. Comet, 202 F ed. 849; U. S. v. Cook, 225 Fed. 
756; U. S. v. Crawford, 4.7 Fed. 561; U. S. v. Creek, 295 
U. S. 103; U. S. v. Equitable, 283 U. S. 738; U. S. v. Ferguson, 
247 U. S. 175; U. S. v. Fort, 195 Fed. 211; U. S. v. Gray, 
284 Fed. 103; U. S. v. Gypsy, 10 Fed. 2d 487; U. S. v. Hayes, 
20 F. 2d 873; U. S. v. Jacobs, 195 F ed. 707; U. S. v. Lena, 
261 Fed. 144; U.S. v. 1\fcGugin, 28 F. 2d 76; U.S. v. Mackay, 
216 Fed. 126; U. S. v. Mid, 67 F. 2d 37; U. S. v. Mott, 37 F. 
2d 860; U. S. v. Ranson, 284 Fed. 108; U. S. v. Rea-Read, 
171 Fed. 501 ; U. S. v. Shock, 187 Fed. 870; U. S. v. Southern, 
9 F. 2d 644; U. S. v. Stigall, 226 Fed. 190; U. S. v. Tiger, 19 
F. 2d 35; U. S. v. Watashe, 102 F. 2d 428; U. S. v. Western, 
226 Fed. 726; U. S. v. Wildcat, 244 U. S. 111; U. S. v. Woods, 
223 Fed. 316; U. S. ex rei. Johnson, 253 U. S. 738; U. S. 
ex rel. Mcintosh, 47 Fed. 561; U. S. ex rel. Warren, 73 F. 
2d 844; U. S. ex rel. West, 205 U. S. 80; U. S. Express Co., 
191 Fed. 673; W. 0. Whitney, 166 Fed. 738; Wade, 39 App. 
D. C. 245; Washington, 235 U. S. 422; Wassom, 3 Ind. T. 365; 
Welty, 231 Fed. 930; Wilmott, 27 F. 2d 277; Wilson, 38 C. Cls. 
6; Woodward, 238 U. S. 284. Op. A... G. 2 :110, 575; 3 :40, 230, 
238, 259, 288, 389, 423, 578, 585, 596, 644; 4 :75', 77, 85, 96, 
491; 5 :46, 98; 16:31; 19 :342; 24 :623; 25 :163; 26 :317. L. D. 
Memo. (D. J.) 2:307; 8:384. I. D. Rulings Op. Sol., Dec. 13, 
1923, Nov. 8, 1924, Jan. 23, 1925, July 20, 1931; Memo. Sol., 
Jan. 20, 1932, Sept. 12, 1935, Oct. 22, 1935, July 29, 1937, Aug. 
7, 1937, April 8, 1937, July 15, 1937; Memo. S'ol. Off., May 24, 
1933. 

CROW. See also MONTANA; RIVER CROW. 'femts Copp, 
US:)\{. Per. Gates, 21 Am. J. Sco. Sci. 112; Mac Leod, 28 
J. Crim. L. 181. Spec. St. 17 :626 ; 22 :42, 157; 25 :167, 660; 
26:14, 468, 650; 27:529; 33:352; 40:958; 42:625, 994; 
43 :1301; 44 :251, 566, 658, 807, 922, 1365; 45 :429, 482, 1496; 
46:168, 1105, 1494, 1495; 47:420; 49:244, 336, 655, 1543; 
50 :884; 52 :347. Approp. St. 14 :492; 15 :198: 16 :13, 335, 
544; 17 :165, 437; 18 :146, 420; 19 :176, 271 ; 20 :63, 295, 410; 
21 :114, 414, 485; 22:68, 257, 302, 433; 23:76, 267, 362, 516; 
24 :449; 25 :4, 217, 980; 26 :336. 989 ; 27 :120, 612; 28 :286, 
876; 29 :321; 30:62, 571, 652, 924, 1214; 31 :221, 280, 1010, 
1058; 32 :245, 982; 33 :189, 1048 ; 34 :205, 325, 1015 ; 35 :781; 
36:269; 37:518: 38:77, 582; 39:123, 969; 40:561; 41:3, 
163, 408, 1225; 42:552, 1174; 43 :390, 704, 1141; 44:453, 841, 
934; 45:200, 883, 1562, 1623; 46:279, 860, 1115; 47:91, 525, 
820; 49 :176, 1757; 50 :564; 52 :85, 291. Priv. St. 17 :787; 
34:2215, 2220; 44:1485; 45 :2035; 46:1633, 1634, 1634, c. 145, 
2135, 2148; 47 :1657, 1657, c. 67; 48 :1437; 49 :2121. Treaties 
7 :266; 11 :657; 15 :649. Cases Bean, 159 Fed. 651; Brown, 
32 C. Cis. 432; Crow, 81 C. Cls. 238; Davis, 27 C. Cis. 181; 
Draper, 164 U. S. 240; Kirby, 260 U. S. 423; Truscott, 73 
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Fed. 60; U. S. v. Fidelity, 121 Fed. 766; U. S. v. Heinrich, 
16 F. 2d 112; U. S. v. Hoyt, 167 Fed. 301; U. S. v. Powers, 
305 U. S. 527; U. S. v. Soldana, 246 U. S. 530; U. S. v. 
Stocking, 87 Fed. 857; U. S. v. 12 Bottles, 201 Fed. 191; 
Winters, 207 U. S. 564. Op. A. G. 20:517; 35:438. L. D. 
Memo. (D. J.) 13:118. I. D. Rulings 5 L. D. 138, Sept. 8, 
1886; 27 L. D. 305, Aug. 5, 1898; 48 L. D. 479, Nov. 22, 1921; 
Op. Sol., Nov. 22, 1921; 49 L. D. 376, Dec. 28, 1922; Op. Sol., 
Sept. 21, 1927; l\Iemo Sol. Off., Oct. 17, 1938; Memo. Sol., 
Feb. 10, 1939, May 5, 1939. 

CROW CREEK. See also LOWER BRULE SIOUX TRIBE ; 
MINNECONJOU; SIOUX; T"WO KETTLE. Spec. St. 
25 :888; 36:1087; 47 :300. Approp. St. 27 :5, 612; 28 :286; 
32 :245; 35 :781. Priv. St. 49 :2222, 2319. 'l'reaties 12 :981. 
Cases King, 111 Fed. 860; Redfield, 27 C. Cls. 473; Schewson, 
31 C. Cls. 192; Sioux, 277 U. S. 424; U. S. v. Partello, 48 
Fed. 670. Op. A. G. 18 :141. I. D. RuJings Op. Sol., Nov. 
21, 1924 ; Memo. Sol. Off., Oct. 12, 1934. 

CUYAPAIPE. See CALIFORNIA; MISSION. 
DAKOTAS. See also SIOUX. Per. Cain, 2 Minn. L. Rev. 177 ; 

Mac Leod, 28 J. Crim. L. 181; 9 J. H. Univ. Studies 541. 
Gov. Pub. 66 Cong., 1 sess., S. Rep. 185. Spec. St. 39 :1199. 
.Approp. St. 17:165, 437; 18:146, 420; 19:176, 271; 20:63, 
295; 21 :114, 485. Treaties 14 :695, 699, 723, 727, 731, 735, 
739, 743, 747. 

DELAWARE. See also OKLAHOMA; DELA "'\;V ARE AND 
SHA"WNEE; 1\IUNSEE AND DELAWARE. Tewts Jackson, 
CD ; Manypenny, OIW. Gov. Pub. 75 Cong., 3 sess., Hear
ings, S. C011m. lnd. Aff., S. 2326, Hearings, H. Comrn. Ind. 
Aff., S. 2326.. Spec. St. 2:448; 3 :308, 319, 517, 575; 4:464, 
594; 9 :55, .. 337; 11 :312; 12 :539; 25 :608; 27 :86; 28 :580; 
30 :495 ; 31 : 48 ; 32 :716 ; 43 :812 ; 44 :1358; 49 :1459. Approp. 
St. 1 :460; 2 :338, 407, 607; 4 :181, 267, 526, 532, 616, 636, 682, 
780, 5 :36, 158, 298, 323, 402, 417, 493, 704, 766: 9 :20, 252, 
382, 544, 574; 10:41, 181, 226, 315, 576, 686; 11 :65, 169, 
273; 12:44, 221, 512, 774; 13:161, 541; 14:255, 492; 15:198; 
16:13, 335, 544; 17:165, 437; 18:146, 420; 19:176, 271; 
20 :63, 295; 21 :485, 114; 22 :68, 433 : 23 :76, 362; 24 :449; 
25 :217; 26 :336, 989; 27 :120, 612; 28 :286, ·124; 33 :189; 45 :2; 
48:984. Priv .. St. 6:270; 17:787. Treaties 7:13, 16, 28, 49, 
74, 81, 91, 113, 115, 116, 118, 131, 160, 188, 284, 326, 327, 
391, 397; 8 :116; 9 :987; 12 :1129, 1171:, 1191 ; 14 :793. Cases 
Blackfeather, 190 U. S. 368; Blackfeather, 28 C. Cls. 447; 
Cherokee, 155 U. S. 196; Delaware, 193 U. S. 127; Delaware, 
38 C1 Cls. 234; Delaware, 72 C. Cls. 483; Delaware, 74 C. Cls. 
368 ; Delaware, 84 C. Cls. 535; Elk, 112 U. S. 94 ; Harnage, 
242 U. S. 386; Hicks, 12 Fed. Cas. No. 6458; Johnson, 283 
Fed. 954; J ourneycake, 28 C. Cis. 281 ; J ourneycake, 31 
C. Cls. 140; Kindred, 225 U. S. 582; New Jersey, 7 Cranch 
164; Ross, 232 U. S. 110; Shawnee, 47 C. Cls. 321; U. S. v. 
Brindle, 110 U. S. 688; U. S. v. Choctaw, 179 U. S. 494; 
Wilson, 38 C. Cis. 6. Op. A. G. 6 :6fi8 ; 9 :25, 45 ; 25 :308. 
I. D. Rulings Memo. Sol., Mar. 18, 1936 .. 

DELA WARill AND SHAWNEE. See also DELAWARE; 
SHAWNEE. Approp. St. 28 :876. 

DEVIL LAKE RESERVATION (FORT TOTTEN). See also 
FOR'l' TOTTEN; SIOUX. Spec. St. 31 :1436, 1447; 33 :319. 
Approp. St. 19:363; 32:245; 34:325; 41:408. Cases Buttz. 
119 U. S. 55; Sioux, 277 U. S. 424; U. S. v. Kiya, 126 Fed. 
879. 

DIEGUENOS. See also CALIFORNIA; MISSION. Cases Bell, 
39 C. Cls. 350. 

DIGGER INDIANS.. See also CALIFORNIA. Appro.p. St. 
27:612; 28:286; 30:62, 924, 1214; 31 :221, 1058; 32:245, 982. 

DIOMEDE, NATIVE VILLAGE OF. See also ALASKA; ES
KIMO. Const. Jan. 31, 1940. Chcwter Jan. 31, 1940. 

DRESSLERVILLE INDIAN COLO:t\TY (WASHOE). See also 
NEVADA; WASHOE. Spec. St. 44 :560. Approp. St. 
44:841. 

DUCK VALLEY RESERVATION. See also IDAHO; NE
VADA; PAH-UTE (PAIUTE); SHOSHONE-PAIUTE 
TRIBES OF THE DUCK VALLEY RESERVATION. Spec .. 
St. 23 :677; 52 :193. Approp. St. 47 :91. 

DUCKWATER SHOSHONE TRIBE OF INDIANS OF THE 
DUCKWATER RESERVATION. See also NEVADA; 
SHOSHONE. Const. Nov .. 28, 1940. Charter Nov. 30, 1940. 

DWAMISH. See also WASHINGTON; SKAGIT; SNOHO
MISH; SQUAXON; STELLA-QUAMISH. Approp. St. 12 :4, 
221, 512, 774; 13 :161, 541; 14 :255; 15 :198; 16:13, 335, 544: 
17:165, 437; 18:146, 420; 19 :176, 271; 20:63, 295; 21:114. 
485; 22:68, 433; 23:76, 362; 24:449; 25:217, 980; 26:336, 
989; 27 :120, 612; 28 :286, 876; 29 :321 ; 30 :62, 571, 924 ; 

31 :221, 1058 ; 32 :245, 982 ; 33 :189, 1048 ; 34 :325, 1013 ; 
35 :70, 781; 36 :269; 37 :518; 38 :77; 39 :123, 969; 40 :561; 
41 :3, 408, 1225; 42 :552, 1174; 43 :704. Treatlies 12 :933. 
Gases Corrigan, 169 E'ed. 4 77 ; Dw·urnish, 70 C. Cis. 530 ; 
Jackson, 34 C. Cls. 441. 

EASTERN BAND 01!., CHEROKEE. See NORTH CAROLINA; 
CHEROKEE; CHEROKEE, NORTH CAROLTNA; CHERO
KEE, EASTERN BAND. 

EASTERN SHAWNEE TRIBE OF INDIANS. See also OKLA
HOMA; SHA 'VNEE. Const. Dec. 22, 1939. 

EEL RIVER (MIAMI). See also INDIANA; EEL RIVER AND 
WEA; MIAMI. Approp. St. 1 :460; 2 :607; 3 :308, 319; 
4 :181, 526, 616, 682, 780; 5:36, 158, 298, 323, 402, 417, 493, 
704, 766; 9 :20, 132, 252, 382, 544, 574; 10 :41, 226, 315. 
Treaties 7:49, 74, 77, 91, 113, 115, 116; 8:116. Oases Painter, 
33 C. Cls. 114. 

EEL RIVER AND WEA. See also EEL RIVER; WEA. Ap
pmp. St. 2 :407. 

ELIM, NATIVE VILLAGE OF (ESKIMO). See also ALASKA; 
ESKIMO. Const. Nov. 24, 1939.. Charter Nov. 24, 1939. 

ELKO INDIAN VILLAGE. See also NEVADA; SHOSHONE. 
Approp. St. 46:1552; 47:525. 

ELY, NEVADA INDIAN COLONY. See also NEVADA. Spec . 
St. 46:820. 

ESKIMO. See ALASKA; KING ISLAND NATIVE COMMU
NITY; NATIVE VILLAGE OF BARROW; NATIVE VIL
LAGE OF DIOl\IEDE ; NATIVE VILLAGE OF ELIM; 
NATIVE VILLAGE OF GAMBELL; NATIVE VILLAGE OF 
KIVALINA; NATIVE VILLAGE OF KWETHLUK; NA
TIVE VILLAGE OF MEKORYUK; NATIVE VILLAGE OF 
NOATAK; NATIVE VILLAGE OF NUNAPITCHUK; NA
TIVE VILLAGE OF POINT HOPE ; NATIVE VILLAGE 
OF SELAWIK; NATIVE VILLAGE OF SHISHMAREF; 
NATIVE VILLAGE OF SHAKTOOLIK; STEEBINS COM
MUNITY ASSOCIATION; NA'..riVE VILLAGE OF TET
LIN; NATIVE VILLAGE OF UNALAKLEET; NATIVE 
VILLAGE OF WALES; NOME ESKIMO COMMUNITY. 

FIVE CIVILIZED TRIBES. See also OKLAHOMA; INDIAN 
TERRITORY; CHEROKEE: CHICKASAW; CHOOTA W; 
CREEK; SEMINOLE; ALABAMA-QUASSARTE TRIBAL 
TOWN. Tewts Bennet, LTI ; Butt, LSA ; Cheadle, ADI · 
Foster, FPC; Meriam, IA; Bledsoe, ILL; Mills, LFC. Per~ 
Brosius, 23 Case & Com. 739; Brown, 39 Yale L .. J. 307; 
Brown, 15 Minn. L. Rev. 182 ; Cabell, 3 Okla. S. B. J. 208; 
Dixon, 23 Case & Com. 712; Flynn, 62 Cent. L. J. 399; 
Knoepfier, 7 Ia. L. B. 232; Platt, 160 N. A. Rev. 195; Reeves, 
23 Case & Com. 727; Rice, 16 J. Comp. Leg. 78; Rosser, 3 
Okla. B.. A. 159; Thayer, 68 Atl. Month. 540, 676; Weeden, 
2 J. H.. Univ. Studies 385. Gov. Pub. 65 Cong., 2 sess., 
S .. Rep .. 330; 67 Cong., 1 sess., H. Rep. 264; 67 Cong .. , 2 sess., 
H. Rep. 545; 72 Cong., 1 sess., Hearings S. Comm. Ind. Aff., 
H .. R: 8750; 73 Cong., 2 sess., H. Rep. 624; 76 Cong .. , 1 sess., 
Hearmgs S. Comm. Ind.. Aff., S. J. Res. 101. Spec. St. 
10:121; 12:116, 614; 16:390; 22:179, 400; 24:388; 25:392, 
757, 783; 26:81; 29:80; 30:493, 495, 844, 1368; 31:182, 250, 
660, 672, 760, 848 ; 32 :500, 641, 77 4, 841, 1769 ; 33 :299, 583 ; 
34 :137, 267, 822; 35 :312; 36 :855 ; 37 :44, 46, 497, 678; 38 :310, 
780; 39 :944; 40 :606; 41 :529, 625; 42 :831, 994; 43:244, 722, 
728; 44 :239; 45 :495, 733, 737, 1229; 46 :1108, 1471 ; '47 :88, 
474, 777; 48:105, 501; 49:1135, 1160; 50:650. Approp. St. 
5:298, 323; 9 :20, 37, 132, 252, 382, 544, 570, 574; 10:15, 41, 
226, 315, 643, 686; 11:65, 169, 273, 320, 362, 388; 12 :44, 221, 
774; 13:161, 541; 14 :255, 310, 492; 15:198; 16:13, 335, 544; 
17:165, 437; 18:133, 146, 420; 19:176, 271; 20:63, 206, 295, 
377; 21:114, 485; 22:68, 433, 582; 23:362; 25:4, 217, 980; 
26 :336, 989; 27 :120, 612; 28 :286, 876; 29 :321 ; 30 :62, 571, 
652, 924, 1214; 31 :7, 86, 221, 861, 960, 1058; 32:245, 854, 
982; 33:15, 85, 1048, 1214; 34:325, 389, 841, 935, 1015, 2832; 
35:70, 781; 36:202, 260, 468, 774, 1058, 1170, 1289, 1363; 
37:360, 417, 595, 912; 38:77, 312, 454, 582, 60!), 907, 1138; 
39:14, 123, 262, 801, 960, 1070; 40:105, 561, 634; 41:3, 35. 
163, 408, 631, 1156, 1225, 1252; 42:29, 552. 767, 1174, 1527; 
43:33, 390, 704, 753, 1141; 44:453, 841, 934; 45:200, 883, 
1562, 1623 ; 46 :279, 860, 1115, 1552; 47 :91, 820, 1602 ; 48 :362; 
49 :1757 ; 50 :564; 52 :85, 1114.. Priv. St. 34 :2833 ; 45 :2029, 
2265; 49:2325. Cases Adams, 165 Fed. 304; Alfrey, 168 
Fed .. 231; Anchor, 256 U.. S. 519; Anderson, 53 F. 2d 257; 
Ansley, 180 U. S .. 253 ; Atlantic, 165 U. S. 413; Barbre, 228 
Fed. 658 ; Bartlett, 218 Fed. 380 ; Baze, 24 F. Supp. 806 ; 
Bell, 192 Fed. 597; Blundell, 267 U. S. 373 ; Board, 94 F. 2d 
450; Bond, 181. Fed. 613; Brader, 246 U. S .. 88; Brann, 192 
Fed. 427 ; Brought, 129 Fed, 192; Caesar, 103 F. 2d 503; 
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Campbell, 248 U. S. 169; Carter, 12 F. 2d 780; Cherokee, 187 
U. S. 294; Cherokee, 155 U. S. 196; Choate, 224 U. S. 665; 
Cochran, 276 Fed. 701; Cully, 37 F. 2d 493; David, 250 Fed. 
208; Delaware, 193 U. S. 127; Derrisaw, 8 F. Supp. 876; 
Duncan, 245 U. S. 308; Elk, 112 U. S. 94; Engleman, 4 Ind. 
T. 336; Eslick, 51 C. Cls. 266; Ex p. Webb, 225 U. S. 663 ; 

. Fink, 248 U. S. 309; Folk, 233 Fed. 177 ; Frame, 189 Fed. 
785; Fulsom, 35 F. 2d 84; Gannon, 243 U. S. 108; Gilcrease, 
249 U. S. 178; Glenn-'.rucker, 4 Ind. T. 511; Goat, 224 U. S. 
458 ; Hampton, 22 F. 2d 81 ; Harris, 188 Fed. 712 ; Harris, 
254 U. s. 103; Heckman, 224 U. S. 413; Hill, 289 Fed. 511; 
Holmes, 53 F. 2d 960; Hopkins, 235 Feu. 95; Ickes, 64 F. 2d 
982; Indian, 288 U. S. 325; In re Lands, 1S9 Fed. 811 ; In re 
Palmer's, 11 F. Supp. 301; Jackson, 43 F. 2d 513; Jefferson, 
247 U.S. 288; Jennings, 192 Fed. 507; Johnson, 64 F. 2d 674; 
Jonah, 52 F. 2d 343; Joplin, 236 U. S. 531; Kemmerer, 22D 
Fed. 872; Keokuk, 4 Okla. 5; Kiker, 63 F. 2d 957; Kuight, 
23 F. 2d 481; Kunkel, 10 F. 2d 804; Ledbetter, 23 F. 2d 81; 
McNee, 253 Fed. 546; Marlin, 276 U. S. 58; Martin, 7 Ind. T. 
451 ; Missouri, 46 C. Cls. 59 ; Moore, 167 Fed. 826; Morris, 
194 U. S. 384; Mullen, 224 U. S. 448; Perryman, 238 U. S. 
148; Privett, 256 U. S. 201 ; Rogers, 263 Fed. 160; Seminole, 
78 C. Cls. 455; Southern, 241 U. S. 582; Stephens, 174 U. S. 
445; Sunday, 248 U. S. 515; Sunerintendent, 2D5 U. S. 418; 
Texas, 194 Fed. 1; Thebo, 66 Fed. 372; Tiger, 22 F. 2d 786; 
Tiger, 4 F. 2d 714; Tiger, 221 U. S. 286; Truskett, 236 U. S. 
223; U. S. v. Allen, 179 Fed. 13; U. S v. Bar tlett, 235 U. S. 
72; U. S. v. Bowling, 256 U. S. 484; U. S. v. Ferguson, 247 
U, S. 175; U. S. v. Hayes, 20 F. 2d 873; U. S. v. Jacobs, 195 
Fed. 707; U. S. v. Knight, 206 Fed. 145; U. S. v. Lee, 24 F. 
Supp. 814; U. S. v. Oklahoma, 261 U. S. 252; U. S. v. Rea
Read, 171 Fed. 501; U. S. v. Shock, 187 Fed. 862; U. S. v. 
Smith, 35 Fed. 49; U.S. v. Soule, 30 Fed. 918; U.S. v. Tiger, 
19 F. 2d 35; U. S. v. Watashe, 102 F. 2d 428; TJ. S. ex rel. 
Reynolds, 45 App. D. C. 50; Whitehird, 40 F. 2d 479 : 
Whitechnrch, 92 F. 2d 249; Woodward, 238 U. S. 284. Op. 
.A. G. 19' :342 ; 20 :724 ; 23 :214 ; 26 :340, 351 ; 27 :530: 29 :231; 
34 :275, 302; 37 :193. L. D. Memo (D. J.) 4 :63, 396, 552; 
5 :113; 12 :289. I. D. Rulings. Op. Sol., April 29, 1922, D ec. 
13, 19,23, Nov. 8, 1924, Oct. 4, 1926, Mar. 3, 1930, Sept. 22, 
1931; Memo. Sol. Off., Dec. 21, 1~31; Op. Sol., Mar. 30, 19·32, 
Aug. 5, 1932; Memo. Sol. Off., Nov. 3, 1g.32; Op. Sol., Dec. 
·9, 1932; Memo. Sol. Off., June 14, 1933, Aug. 2, 1933, Sept. 
19, 1933, Feb. 5, 1934; Op. Sol., Mar. 14, 1934; Memo. Sol. 
Off. , July 9, 1934; Memo. Sol., Sept. 15, 1934; Memo. Sol. 
Off., Jan. 14, 1935; Op. Sol., Jan. 22, 1935, Jan. 22, 1935, Jan. 
30, 1935; Memo. Sol. Off., Mar. 8, 1935; Op. Sol., June 4, 
1935; Memo. Sol., June 4, 1935; Op. Sol., Aug. 12. 1935; 
Memo. Sol., Sept. 20, 1D35, Sept. 21, 1935; Op. Sol., Oct. 14, 
1935, April 16, 1936 ; Memo. Sol., May 1, 1936, May 19, 1936, 
Aug. 7, 1936; Memo. Sol. Off., Aug. 11, 1936; Memo. Sol., 
Sept. 17, · 1936, Dec. 21, 1936, Jan. 13, 1937, Jan. 23, 1937, 
Feb. 5, 1937, July 15, 1937, Aug. 25, 1937; Memo. Sol. Off., 
Oct. 9, 1u37; Memo. Sol., Nov. 29, 1937; Memo. S0l. Off., 
June 29, 1938; Memo. Sol., Nov. 28, 1938, Feb. 10, 19·39, 
Mar. 24, 1989. 

FLANDREAU IN:QIANS (SANTEE SIOUX). See also SOUTH 
DAKOTA; SIOUX. Priv. St. 43 :1561. 

FLANDREAU S'ANTEE SIOUX TRIBE. See also SOUTH 
DAKOTA; FLANDREAU; SANTEE; SIOUX. Const. April 
24, 1936. Charter Oct. 31, 1936. 

FLATHEAD. See also MONTANA; CONFEDERATED SALISH 
AND KOOTENAI TRIBES OF THE FLATHEAD RES
ERVATION; FLATHEAD AND OTHER CONFEDER
ATED 'l'RIBES'; FLATHEAD, KOOTENAI AND PEND 
D'OREILLE; KOOTENAI; PEND D'OREILLE. Gov. 
Pub. 71 Cong., 2 sess., S. Doc. 153, H. Doc. 5'95. Spec. St. 
18 :15; 25 :47; 26 :1091; 31 :267; 33 :302; 35 :444; 36:296, 855; 
37 :192 ; 38 :510; 40 :616, 1053, 1203: 41 :452; 43 :21, 246; 
49:328; 52 :193. A.pprop. St. 12:4, 44, 221; 14:255, 492; · 
17:165'; 18:133, 146, 420; 19:176, 271: 20:63, 295; 21:114, 
485 ; 22 :68, 257 ; 23 :76, 362 : 24 :449 ; 25 :217, 980 ; 26 :336, 989 ; 
27 :120, 612 ; 28 :286, 876; 29 :267, 321; 30 :62, 571, 652, 924; 
1214; 31 :221, 280, 1010, 1058; 32 :245, 982, 1031; 83:1048; 
34 :205, 325, 1015; 35 :8, 70, 25'1, 781, 1039; 36 :269, 703; 
37:518; 38:77, 312, 582; 39:123, 969; 40:561; 41:3, 408, 1225; 
42:552, 1174; 43:390, 704, 1141, 1313: 44:453, 934; 45' :200, 
1562, 1623; 46 :90, 279, 1115, 1552; 47 :91, 820, 1602; 48 :362; 
49:176, 175'7; 50:564; 52:291. Priv. St. 46:1634; 47:1753; 
48:1296, 1380, 1391; 49:2078. Cases Catholic, 200 U. S. 118; 
Clairmont, 225 U. S. 551 ; Pronovost, 232 U. S. 487; Scheer, 
48 F. 2d 327; Territory of Montana, 9 Mont. 46; U. S. v. 

Bnrnab~', 51 Fed. 20; U. S. v. Heyfron, 138 Fed. 964; U. S. 
v. Heyfron, 138 Fed. 968; U. S. v. Higgins, 103 Fed. 348; U. S. 
v. Higgins, 110 Fed. G09; U. S. v. Hoyt, 167 Fed. 301; U. S. v. 
Mcintire, 101 F. 2d 650; U. S. v. Partello, 48 Fed. 670. I. D. 
RuJings 22 L. D. 37, Jan. 22, 1896; Op. Sol., Nov. 16, 1921, 
Jan. 28, 1924, June 6, 1924, Oct. 9, 1924, April 24, 1925; 
Memo. Sol. Off., June 20, 1929; Op. Sol., Aug. 5, 1930; Memo . 
Sol., Dec. 18, 1937. 

FLATHEAD AND OTHER CONFEDERATED TRIBES. See 
also FLATHEAD. .Approp. St. 12:512, 774; 13:161, 541; 
14:255, 492; 15 :198; 16:13, 335, 554; 17 :437; 18:138, 146, 
420; 19:176, 271; 20:63; 21:114, 485; 22:433. 

FLATHEAD, KOOTENAI & PEND D'OREILLE. See also 
FLATHEAD; KOOTENAI; PEND D'OREILLE; MON
TANA. Spec. St. 17 :226. .Approp. St. 23 :76. Treaties 
12:975. 

FLORIDA. See also APPALACHICOLA; CREEK; SEMINOLE. 
Spec. St. 4:735; 5:7. App·rop. St. 4:37, 194, 214, 217, 532, 526, 
616, 682, 780 ; 5 :36, 158, 298, 323, 402, 417' 493, 704, 766 ; 9 :20, 
132, 252, 382, 544, 5'7 4 ; 10 :41, 226, 315, 686 ; 11 :65, 169, 273, 
409. Priv. St. 6 :341, 354, 527; 22 :797 ; 23 :699 ; 24 :803, 926 ; 
25:1142, 1206, 1209, 1214, 1332; 26:1132, 1132 c. 130, 1144, 
1227, 1227 c. 734, 1233, 1275, 1359, 1378, 1397, 1407, 1411, 
1417; 27:779, 788, 788 c. 290, 797, 802, 804, 817; 30:1401, 1406, 
1420, 1400, 1512, 1518; 31:1488, 1783; 32:1261, 1287, 1294, 
1316, 1355, 1357, 1411, 1555', 1569, 1644, 1648, 1677, 1703, 
1729, 1751; 33:1326, 13G3, 1376, 1472, 1498, 1560, 1580, c. 1425, 
1637, 1713, 1769, 1876, 1937, 2018, 2058; 34:1513, 1526, 1568, 
15"69, 1570, 1704, 1740 c. 1492, 1800, 1987, 2027, 2036, 2051, 2057, 
2093,2095,2096,2108,2134,2143,2147,2194,2198,2202,2204, 
2205, 2210, 2222, 2248, 2249, 2249 c. 123, 2250, 2250 c. 126, 
2251, 2276, 2303, 231~ 2377, 2378, 2379, 2383, 2384, 2499, 
2522, 2544, 2559, 2567, 2577, 2583, 2590, 25D3, 2763; 35:1179, 
1179 c. 49, 1179 c. 50, 1204. 1219, 1375, 1389, 1406, 1462, 1536, 
1573, 1616, 1616 c. 291 ; 36 :1762, 1805, 1807' 1813, 1818, 1860, 
1982, 2000, 2099; 37:1030; 38:1337, 1439, 1443; 39:1382, 15"88; 
43 :1381. Treaties 7 :224. Cases U. S. v. Fernandez, 10 Pet . 
303. 

FOND DULAC (CHIPPEWA). See also MINNESOTA; CHIP
PEW A. Spec. St. 25 :558 ; 28 :112. Approp. St. 29 :321; 
32 :245; 33 :189; 38 :582. I. D. Rulings 42 L. D. 446, Oct. 1, 
1913. 

E'OREST COUNTY POTA W ATOM! COMMUNITY, WISCON
SIN. See also WISCONSIN; POTA W A TO MI. Const. Feb. 
6, 1937. Charter Oct. 30, 1937. 

FORT BELKNAP INDIAN COMMUNITY. See also MON
TANA; ASSINIBOINE; GROS VENTRE (ATSINA). Spec. 
St. 44 :902. .Approp. St. 23 :267, 516; 25 :980; 26 :336, 989; 
27 :120, 612; 28 :286, 876; 29 :321; 30 :62, 571 ; 33 :1048; 34 :325, 
1015; 35 :70, 781; 36 :269; 37 :518, 595 ; 38 :77, 208, 312, 582 ; 
39 :123, 969; 40 :561; 41 :3, 408, 1225; 42 :29, 437, 552, 117 4; 
43 :390, 704, 1313, 1141 ; 44 :453, 934; 45 :200, 883, 1562; 49 :90, 
279, 1115; 47 :91, 820; 48 :362; 49 :176, 1757; 50 :564; 52 :291. 
Cases Blackfeet, 81 C. Cls. 101; Bridgemen, 140 Fed. 577; 
Power, 18 C. Cis. 263; Stookey, 58 F. 2d 522; Utah, 116 U. S. 
28; Winters, 207 U. S. 564. I. D. Rul-ings Memo. Sol. Off., 
Jan. 23, 1932, Feb. 15, 1932, April 9, 1935; Op. Sol., July 17, 
1935; Memo. Sol. Off., Oct. 15, 1D35; Memo. Sol., July 12, 
1937. Const. Dec. 13, 1935. Charter Aug. 25, 1937. 

FORT BERTHOLD. See also GROS VENTRE (HIDATSA) ; 
MANDAN; THREE AFFILIA~ED TRIBES OF THE 
FORT BERTHOLD RESERVATION. Spec. St. 24 :402; 
34 :894; 36 :455; 37 :631 ; 38 :383, 681 ; 39 :1131; 41 :404, 595; 
43 :139, 817; 46 :88. .Approp. St. 26 :989; 27 :5, 120, 612; 
28 :286, 876 ; 29 :321 ; 30 :62, 571, 924 ; 31 :221 ; 32 :245, 982 ; 
33 :189, 1048 : 34 :325, 1015 ; 35 :70, 781; 36 :269; 37 :518; 
38 :77, 582; 39 :123, 969; 40 :2, 561 ; 41 :3, 408, 1225; 42 :29, 
552; 43:390, 704, 1141, 1313; 44:453, 934; 45:200, 1562, 1623; 
46 :279, 1115. Priv. St. 45 :2036. Cases Fort Berthold, 71 C. 
CIK 308. I. D. Rulings 49 L. D. 354, Nov. 16, 1922; Memo. 
Sol., Dec. 26, 1935; Op. Sol., Mar. 31, 1936; Memo. Sol., 
Jan. 11, 1937, Oct. 16, 1938; Memo. Asst. Sec'y, Dec. 5, 1938. 
Canst. June 29, 1936. Charter April 24, 1937. 

FORT BIDWELL INDIAN COMMUNITY. See also CALI
FORNIA; PAH-UTE (PAIUTE). Spec. St. 37:652; 38:1374; 
45:375. .Approp. St. 40:561; 41:408; 46:1115. I. D. Rulings 
Memo. S'ol., Nov. 12, 1935; Memo. Sol. Off., Nov. 23, 1935. 
Const. Jan. 28, 1936. 

FORT DUCHESNE. S'ee UTAH; GRAND RIVER; UINTAH. 
FORT HALL. See also IDAHO ; BANNOCK; SHOSHONE; 

SHOSHONE-BANNOCK TRIBES OF THE FORT HALL 
RESERVATION. Gov. Pub. 71 Cong., 2 sess., Hearings, 
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S. Co-mm. Ind. Aff., S. 3938; 75 Cong'., 3 sess., Hearings, 
H. Comm. Ind. Aff., H. R. 6559; Hearings, H. Comm. Ind. 
Aft., S . . 2253. Spec. St. 31:672 ; 33:153, 2078, 2079; 34:213; 
40:592; 43:117; 44:566, 1397, 1398; 46:1061; 47:146, 1755; 
52 :193. Approp. St. 15 :198; 16 :13, 544; 19 :363; 20:410; 
21 :114; 22 :68, 433; 23 :76, 362 ; 24:449; 26 :336, 989; 27 :120, 
612; 28 :286, 424, 876; 29:267, 321; 30:62, 5'71, 924; 31 :221, 
1058; 32:245, 982, 1031; 33:189, 1048; 34:325, 697, 1015; 
35:781; 36:269, 703; 37:518; 38:77, 582; 39:123, 801, 969; 
40:561; 41:3, 408, 1156, 1225; 42:552, 1174; 43:390, 672, 704, 
1141; 44 :453, 934, 1250; 45' :377, 883, 1562, 1623; 46 :279, 1115 ; 
47:91, 820; 48:362; 49:176, 1757; 50:564; 52:291, 1114. 
Priv. St. 49 :2222. Cases Skeem, 273 Fed. 93; U. S. v. Hoyt, 
167 Fed. 301; U. S. v. Portneuf-Marsh, 213 Fed. 601; U. S. 
ex rel. Ray, 27 F. 2d 909; Ward, 163 U. S. 504. I. D. Rulings 
Op. Sol., Sept. 21, 1921; 48 L. D. 455, Sept. 29, 1921; Op. Sol., 
June 19, 1923, July 10, 1931; Memo. Sol. Off., May 28, 1936; 
Memo. Sol., Nov. 17, 1936. 

FORT LAPWAI (NEZ PERCE). See also IDAHO; NEZ 
PERCE. Spec. St. 43 :533. Approp. St. 35 :781 ; 41 :3, 408, 
1225; 42:552, 1174; 43:390, 1141, 1313; 44:453, 934; 45:1562: 
46:1115; 47:820. Priv . St. 35:1407. Cases Blackfeet, 81 
C. Cis. 101; Dick, 208 U. S. 340. I. D. Rul ings Memo. Sol., 
June 15, 1937; Memo SoL Off., Oct. 7, 1938. 

FORT McDERMITT PAIUTE AND SHOSHONE TRIBE OF 
THE FORT McDERMITT INDIAN RESERVATION. See 
also NIDVADA; PAIU'l'E; SHOSHONE. Gov. Pub. 74 Cong., 
1 sess., H. Rep. 337. Spec. St . 49 :1094. Approp. St. 41 :408, 
1225; 42:552, 1174; 43:390, 1141; 44:453, 934; 46:1115. 
I. D. R'lt.lings Memo. Sol. Off., Nov. 14, 1935. Const. July 2, 
1936. Charter Nov. 21, 1006. 

FORT McDOWELL MOJAVE-APACHE COMMUNITY. See 
also ARIZONA; APACHE; l\IOJAVE. Const. Nov. 24, 1936. 
Charter June 6, 1938. 

FORT MOJAVE INDIAN RESERVATION. See also ARI
ZONA; MOJAVE; 1\'IOJARIS. Spec. St. 48:795. Approp. 
St. 26:989; 27:612; 30:571, 924; 38:582; 40:561; 41:1225; 
42:1174; 43:1141; 44:453, 934. 

FORT PECK. See also MON'CANA; SIOUX. Spec. St. 25 :114 , 
35:558; 39:994; 41:365, 549; 42 :857; 43:667, 1267; 44:303, 
498, 746, 1401; 45:774; 46:1106, 1108; 47:420; 49· :327, 328. 
329. Approp. St. 20:63, 295, 410; 21 :114; 22 :68, 433; 23:76, 
267, 362, 446, 516; 24:449; 25 :980; 26:336, 504, 989; 27:120, 
612; 28 :286, 876; 29 :321 ; 30 :62; 31 :1058; 32 :245, 982 : 
33 :189, 1048 ; 34 :325, 1015 ; 35 :70, 781 ; 36 :269 ; 37 :518 ; 38 :7'{, 
582; 39 :123, 969; 40 :561; 41 :3, 408, 1156, 1225; 42 :552, 
1174; 43 :390, 1141, 1313; 44:453, 934, 1250; 45:200, 1562 : 
46 :90, 279, 1115; 47 :91 ; 49 :176, 1757; 50 :564, 755; 52 :291. 
Priv. St. 44 :1706; 46 :1986 ; 47 :1680 ; 48 :1385. Op. A. (J. 
36:506. I. D. Rnlings Memo. Sol., July 17, 1935. 

FORT ROBINSON RESERVATION. See NEBRASKA; OG
LALA; SIOUX. 

FOR'l' T01'TEN. See also DEVIL'S LAKE RESERVATION : 
SIOUX. Appr op. St. 26 :989; 27 :612; 28 :286; 30 :571, 924: 
35:781; 40:561; 44:161. I. D. Rulings Memo. Sol., July 20, 
1934. 

FORT YUKON, NATIVE VILLAGE OF, (ATHAPASCAN) . 
See also ALASKA. Const. Jan. 2, 1940. Charter Jan. Z, 
1940. 

FORT YUMA. See also ARIZONA ; CALIFORNIA; APACHE ; 
YUMA. Spec. St. 43 :94. A ppr·op. St. 41 :408; 46 :1115; 
47 :91. 820. I. D. Rulings Asst. Secy's Letter to U. S. Atty., 
Feb. 26, 1932; Memo. Sol., Mar. 29, 1935. 

FOX. See also IOWA; OKLAHOMA; SAC, FOX AND IOWAY; 
SAC AND FOX; SAUK & FOX. Te(J)ts Blanchard, MMM; 
Manypenny, OIW. Spec. St. 2:343; 4:302, 394, 464, 665, 
740; 5 :48, 522, 622, 666. App'rop. St. 2 :338; 4:92, 181, 470, 
526, 616, 682, 780; 5 :36, 158, 6:12, 681. Treaties 7 :J 3G, 378. 
Cases Choteau, 16 How. 203. 

FRESNO AND KINGS RIVER RESERVATION. See also 
CALIFORNIA. A1Jprop. St. 20 :115. 

GALEESE CREEK. See also OREGON; CO'W CREEK; 
SILETZ RESERVATION. Treaties 10 :1125. 

GAMBELL, NATIVE VILLAGE OF. See also ALASKA; ES
KIMO. Canst. Dec. 31, 1939. Charter Dec. 31, 1939. 

GEORGETOWN. See WASHINGTON; SHOALWATER OR 
GEORGETOWN RESERVATION. 

GILA RIVER. (GILA RIVER PIMA-MARICOPA INDlAN 
COMMUNITY). See also ARIZONA; MARICOPA; PIMA. 
Spec. St. 29 :527; 46 :1519. "1pprop. St. 33 :1048 ; 34 :325; 
36:269; 37:518; 38:582; 39 :123, 969; 40:561; 41:3, 408, 
1225; 42 :552, 1174; 43 :33, 390, 704, 1141; 44 :453, 934; 
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45 :2, 200, 883, 1562, 1607; 46 :279, 1115; 47 :91, 820; 48 :362; 
49 :176, 1757; 50 :564; 52 :291. Cases Ter. of Ariz., 3 Ari3. 
302. I. D. Rulings Letter Comm. Nov. 5, 1934; Sec'ys Let
ter to Atty. Gen., Mar. 20, 1935; Memo. Sol., Mar. 29, 1935, 
Mar. 30, 19-35. Compt. Gen'ls Rulings A. 86599. Const. May 
14, 1936. Charter Feb. 28, 1938. 

GOSHU'.rE. See also UTAH; SHOSHONE-GOSHIP ; SKULL 
VALLEY RESERVA'.riON. Spec. St. 52:216. Cases U. S. 
v. Leathers, 26 Fed. Cas. No. 15, 581. 

GRAND PORTAGE RESERVATION (PIGEON RIVER). See 
also MINNESOTA; CHIPPEWA. Spec. St. 31 :785, 1455. 
Approp. St. 29:267. Cases Minnesota, 305 U. S. 382; U. S. v. 
Minnesota, 95 F. 2d 468. I. D. Rulings Letter from Ass't 
Com'r Ind. Aff., Feb. 19, 1935. 

GRAND RIVER. See also GRAND RIVER AND UINTAH 
BANDS; TABEGUACHE, MUACHE, CAPOTE, W'EEMI
NUCHE, YAMPA, GRAND RIVER AND UINTAH BANDS 
OF U'I'ES ; UTAH; COLORADO ; UTE INDIANS. Treaties 
15 :619. 

GRAND RIVER AND UIN'.rAH BANDS. See also GRAND 
RIVER; UINTAH. Spec. St. 12 :498. Approp. St. 15 :198. 

GRANDE RONDE UOMMUNI'.rY, CONFEDERATED TRIBES 
OF. See also OREGON. Spec. St. 33 :567; 49 :801. Approp. 
St. 16 :544; 17 :165; 20 :63, 295; 21 :114, · 485; 2-3 :76; 24 :449; 
25:217, 980; 26:336; 29:321; 31:221, 1058; 32:245, 982; 
3~189, 1048; 34:325, 10:15; 35:70, 781; 36:269; 37:518; 
-38 :77, 582; 39 :123, 969 ; 41 :3, 408, 1225; 42 :552, 1174; 43:390, 
704, 1141. Cases Boud, 181 Fed. 813; Ex p. Savage, 158 Fed. 
205; U. S. v. Earl, 17 Fed. 75; U. S. v. McClane, 74 Fed. 
153; U. S. v. Sinnott, 26 Fed. 89; U. S. v. Sinnott, 26 Fed. 84; 
Wheeler, 153 Fed. 471. Const. May 13, 1936. Charter Aug. 
22, 1936. 

GRASS VALLEY BAND. See PAH-UTE (PAIUTE). 
GREAT OSAGE NATION. See also OKLAHOMA; OSAGE. 

Spec. St. 5 :209; 16 :55; 19 :127. Approp. St. 5 :323. Treaties 
7 :133, 222, 240, 268, 576. 

GREEN RIVER (DWAMISH). See also WASHINGTON. 
Cases D'wamisb, 79 C. Cis. 530. 

GRINDSTONE CREEK RESERVATION. See also CALIFOR
NIA. Appt·op. St. 41 :3. 

GROS VENTRE (ATSINA, OF MONTANA). See also MON
TANA; FOR'.r BELKNAP INDIAN COMMUNITY; GROS 
VENTRE, PIEGAN, BLOOD, BLACKFEET, RIVER CROW. 
Spec. St. 17 :787; 18 :28; 25 :113 ; 33 :816; 36 :1080; 43 :21; 
49 :1569. Approv. St. 10 :315; 16 :335, 544; 17 :122, 165, 437, 
530; 18 :146, 420; 19' :271; 20 :6-3, 295; 21 :114, 485; 22 :68, 
433 ; 23 :76, 362; 24 :449; 26 :504; 28 :843. Cases Albright, 
53 C. Cls. 247; Stookey, 58 F. 2d 522; Winters, 207 U. S. 
564. I. D. Rnlings Memo. Sol. M. 7599, June 9, 1922; Memo. 
Sol., Dec. 2, 19'36. 

GROS VENTRE (HIDAT SA, OF NORTH DAKOTA). See also 
NORTH DAKOTA; THREE AFFILIATED TRIBES OF 
THE FORT BERTHOLD RESERVATION. Spec. St. 
46 :1481 ... 

GROS VENTRE, PIEGAN, BLOOD, BLACKFEET, AND 
RIVER CROW INDIANS. See also BLACKFEET ; 
BLOOD; GROS VEN'.rRE (ATSINA) ; PIEGAN; RIVER 
CROW. Spec. St. 40 :1204. Approp. St. 26 :336. 

HAIDA. See also ALASKA. Spec. St. 49 :388. 
H ,\NNAHVILLFJ INDIAN COMMUNITY (CHIPPEWA). See 

also MICHIGAN. Const. July 23, 1936. Charter Aug. 21, 
1937. 

HAVASUPAI TRIBE OF 'rHE HAVASUPAI RESERVATION. 
See also ARIZONA; APACHE; TRUXTON CANYON. Spec. 
St. 40:1175. Approp. St. 49:1757. Priv. St. 49:2296. Const. 
l\Inr. 27, 1939. 

HOH (QUILEUTE). Sf'e also ·wASHINGTON; QUILEUTE. 
Spec. St. 36:1345. Cases Mitchell, 22 F. 2d 771; U. S. v. 
Provoe, 283 U. S. 753. 

HOONAH INDIAN ASSOCIATION (TLINGIT). See also 
AL.\ SKA; 'l'HLI:\'GIT. Const. Oct. 23, 1939. Charter Oct. 
23, 1939. 

HOOPA ( HUP A) VALLEY. See also CALIFORNIA; SMITH 
RIVER RESERVATION. Spe('. St. 13:538; 45:589. Appr·op. 
St. , 15 :198; 16 :13; 20 :63, 295; 21 :114; 23 :76; 24 :449; 
25 :217, 980; 26 :336, 989; 28 :286, 876; 31 :221, 1058; 32 :245, 
982 ; 33 :189, 1048: 34 :325. 1015 ; 35 :70, 781 ; 38 :77 ; 40 :561; 
41:3, 408. 1225; 42 :552, 1174; 43:390, 1141; 44:453; 45:883; 
46:279, 1115; 47:15; 50:564. Priv. St. 19:503. Cases 
Donnelly, 228 U. S. 243; Osborn, 33 C. Cis. 304; U. S. v. 48 
Lbs. of Rising Star Tea, 35 Fed. 403; U. S. v. Kagama, 
118 u.s. 375. 
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HOPI. See also ARIZONA; MOQUI. Per. Beaglehole, 20 Ia. L. 
Rev. 304. Gov. Pub. 72d Cong., 2d Sess., Hearings, Ind. A:fr. 
Comm., Senate. Approp. St. 40 :561; 41 :3, 327, 408, 503, 1015, 
1156, 1225; 42 :552, 117 4, 1527 ; 43 :1141 ; 44 :453, 934 ; 45 :200, 
1562, 1607, 1623; 46:279, 1115; 47 :91, 820, 1602; 48:362: 
49:176, 1757; 50:564; 52:291. Op. A. G. 35:107. I. D. 
Ru,lings Colton, Museum Notes (Survey Hopi Common 
Law) ; Op. Sol., 17187, .Jan. 20, 1926; Memo. Sol., Dec. 14, 
1937. Oonstr. Dec. 19, 1936. 

HUALAPAI (WALAPAI) TRIBE OF THE HUALAPAI 
RESERVATION. See also ARIZONA; TRUXTON CAN
YON. Approp. St. 23:76, 362; 24:449; 25:217, 980; 26:336, 
989; 27 :120, 612 ; 28 :286, 876 ; 29 :321 ; 30 :62, 571, 924 ; 
31 :221, 1058 ; 32 :245, 982. Priv. St. 39 :1243. Oases Luke, 
35 C. Cis. 15. Oonst. Dec. 17, 1938. 

HUMPTULIP. See also WASHINGTON. Spec. St. 43:886. 
HUPA VALLEY. See HOOPA (HUPA) VA~LEY. 
HURON CEMETERY (KANSAS, 1842-67). See also KANSAS. 

Priv. St. 42 :1785. 
HYDABURG COOPERATIVE ASSOCIATION (HAIDA). See 

also ALASKA ; HAIDA. Oonst. April 14, 1938. Charter 
April 14, 1938. 

IDAHO. See also COEUR D'ALENE; CONFEDERATED 
SALISH; DUCK VALLEY RESERVATION; FLATHEAD; 
FLATHEAD, KOOTENAI AND PEND D'OREILLE; FORT 
HALL; FORT LAPWAI; KOOTENAI; LEMHf; NEZ 
PERCE; PEND D O'REILLE; SALISH; SHOSHONE; 
SHOSHONE-BANNOCK TRIBES OF THE FORT HALL 
RESERVATION. Approp. St. 17 :165, 437; 18:146, 420; 
19:176, 271; 20:63, 295; 21:114, 485. 

ILLINOIS. See also lOW A; KASKASKIA AND PEORIA; 
KASKASKIA, PEORIA, WEA AND PIANKESHA W; 
KICKAPOO; MIAMI; OMAHA; OTrA W A; PIANKESHA W 
AND WEAS ; '.rAMAROA; WABASH; WEA. Treaties 
7 :78, 181, 200, 208, 403. 

INDIAN RANCH, INYO COUNTY. See also CALIFORNIA. 
Spec. St. 45 :162. 

INDIAN TERRI'l'ORY. See also OKLAHOMA; APACHE; 
ARAPAHOE; CAYUGA; COMANCHE; FIVE CIVILIZED 
TRIBES; lOW A; KANSAS; KA W; KICKAPOO; KIOWA; 
MISSOURI; MODOC; OSAGE; OTTOE; OTTAWA; PAW
NEE; PEORIA AND MIAMI; PONCA; POTA WATOMIE; 
QUAPAW; SENEOA; SHAWNEE; WICHITA; WYAN
DOTTE. Spec. St. 13:62; 27:465, 487, 492, 524; 28:974; 
29 :13 ; 30 :715, 544; 32:43, 641 ; 34 :267, 596. Approp. St 
17 :165, 437 ; 18 :146, 420 ; 19 :176, 271 ; 20 :63·, 295 ; 21 :114, 
485; ~2 :438; 30 :1121 ; 31 :1058; 32 :1031 ; 33 :1117 ; 34 :325, 
634, 1015, 1073; 35 :478, 907. P1·iv. St. 35:1404; 38:1305. 
Cases Binyon, 4 Ind. T. 642; Bohart, 2 Ind. T. 45; Boyt, 4 
Ind. T. 47; Brown, 2 Ind. T. 582; Burch, 7 Ind. T. 284; 
Choctaw, 6 Ind. T. 432; Denison, 3 Ind. T. 104; Dennee, 4 
Ind. T. 233; Ellis, 6 Ind. '1'. 292; Foreman, 7 Ind. '1'. 478; 
Glover, 6 Ind. T. 262; Incorp. Town, 5 Ind. T. 497; In re 
Terrell's, 6 Ind. T. 412; Luce, 4 Ind. T. 54; Martin, 1 Ind. T. 
495; Mays, 3 Ind. T. 774; Moore, 5 Ind. T. 384; Murray, 1 Ind. 
T. 28; Oats, 1 Ind. T. 152; Parris, 1 Ind. T. 43; Pilgrim, 7 Ind. 
T. 623; Poplin, 1 Ind. T. 157; Purcell, 6 Ind. T. 78; Sayer, 
7 Ind. T. 675; Simon, 4 Ind. T. 688; Tally, 6 Ind. T. 331 ; 
Taylor, 6 Ind. T. 351; U. S. v. Buckles, 6 Ind. T. 319; U. S. 
v. Cohn, 2 Ind. T. 474; U. S. v. Fidelity, 7 Ind. T. 83; 
Watkins, 3 Ind. T. 281; Williams, 4 Ind. T. 204; Willis, 
6 Ind. T. 424. 

INDIANA. See EEL RIVER; MIAMI; WABASH; WEA. 
INK-PA-DU-TAH (INKPA, WAHPETON SIOUX). See also 

SIOUX, INK-PA-DU-TAH BAND. Spec. St. 11:362. 
I-ON-I (HASINAI CADDOANS). See also TEXAS. Treaties 

9:844. 
IOWA (STATE). See POTAWATOMIE; SAC; SAC AND 

FOX ; SAC AND FOX TRIBE OF MISSISSIPPI IN lOW A; 
WINNEBAGO. 

IOWA (IOWAY) INDIANS. See also KANSAS; OKLAHOMA; 
lOW A TRIBE IN NEBRASKA AND KANSAS; IOWA 
TRIBE OF OKLAHOMA; OMAHA; SAC, FOX, IOWA, 
SIOUX, OMAHA, OTTOES, MISSOURIAS; SAC, FOX AND 
IOWAY. Per. Mac Leod, 28 J. Crim. L. 181. Spec. St. 
4:464; 23:351; 24:367; 26:749; 28:580; 29:95; 34:262; 
36 :368 ; 41 :585 ; 45 :1073; 46 :260 ; 48 :501. Approp. St. 4 :92, 
526, 616, 636, 682, 780; 5:36, 158, 298, 323, 402, 417, 493, 704, 
766; 9:20, 132, 252, 382, 544, 574; 10:41, 226, 315, 686; 11:65, 
169, 273, 388; 12 :44, 221, 512, 539, 774; 13:161, 541; 14:255, 
492 ; 15 :198 ; 16 :13, 335, 544 ; 17 :165, 437 ; 18 :146, 420; 
19 ~176, 271; 20:63, 295; 21 :114, 485; 22 :68, 433; 23:76, 362; 

24:449; 25:217, 980; 26:336, 980; 27:120, 612; 28:286, 424, 
876; 29 :321 ; 30 :62, 571, 924; 31 :221, 1058; 32 :245, 982 ; 
33 :189, 1048; 34 :325, 1015; 35 :70; 48 :984. Priv. St. 6 :913. 
Treaties 7:136, 231, 272, 328, 511, 517, 547; 10:1069; 12:1171. 
Oases Iowa, 68 C. Cls. 585; State of Missouri, 7 How: 660; 
U. S. v. Choctaw, 179 U. S. 494. Op. A.. G. 6:658. I. D. Rul
ings 30 L. D. 532, Mar. 13, 1901. 

lOW A TRIBE IN NEBRASKA AND KANSAS. See also lOW A 
(IOWAY) INDIANS. Oonst. Feb. 26, 1937. Charter June 
19, 1937. 

IOWA TRIBE OF OKLAHOMA. See also IOWA (IOWAY) 
INDIANS. Oonst. Oct. 23, 19,37. Charter Feb. 5, 1938. 

IROQUOIS. See also NEW YORK; CAYUGA; MORA WK; 
ONEIDA; ONONDAGA; ST. REGIS, SENECA; SIX NA
TIONS ; TONAWANDA. Per. Hagan, 23 Case & Com. 735; 
James, 12 J. H. Univ. Studies 467; Parker, 23 Case & Com. 
717; Pound, 22 Colum. L. Rev. 97; ·weeden, 2 J. H. Univ. 
Studies 385. Oases Bonifer, 166 Fed. 846; McCandless, 25 
F. 2d 71; New York, 40 C. Cls. 448. 

ISABELLA RESERVATION. See MICHIGAN; CHIPPEWA. 
ISLETA PUEBLO. See NEW MEXICO; PUEBLO. 
JEMEZ PUEBLO. See NEW MEXICO; PUEBLO. 
JICARlLLA APACHE TRIBE. See also NEW MEXICO; 

APACHE, JICARILLA. Const. Aug. 4, 1937. Charter Sept. 
4, 1937. 

JOCKO. See also MONTANA; KOOTENAI; FLATHEAD. Spec. 
St. 25:871. A.pprop. St. 22:68; 25' :217, 980; 26:989; 27:120; 
28 :286 ; 49 :176. 

KAIBAB (PAIUTE). See also ARIZONA; UTAH; PAIUTE; 
SHIVWITS. Spec. St. 45 :401. A.pprop. St. 30 :571, 924); 
32 :245, 982; 35:317; 39 :123; 40:561; 41 :3, 408, 1225; 
42 :117 4 ; 43 :390, 1141 ; 44 :453, 934; 45 :200. 

KALAPUYA. See OREGON; CALAPOOIA, CLAKAMAS; 
MOLALA. 

KALAW ATSET. (LOWER UMPQUA). See 0 REG 0 N; 
UMPQUA. 

KALISPEL INDIAN COMMUNITY OF KALISPEL RESERVA
TION. See also CALESPEL; WASHINGTON. Oases U.S. 
v. Heyfron, 138 Fed. !>64. Oonst. Mm~. 24, 1938. Charter 
May 28, 1938. 

KANOSH. See also UTAH; UTE; PAH-UTE (PAIUTE). Spec. 
St. 45:1161; 49:393. 

KANSAS. See also BLACK BOB; CHIPPEWA; DELAWARE; 
FOX; lOW A TRIBE IN NEBRASKA AND KANSAS; 
KAW; KICKAPOO; MIAMI; MUNSEE; NEOSHO; PIAN
KESHA W; POTA WATOMI; SAC AND FOX TRIBE OF 
MIS'SOURI OF THE SAC AND FOX RESERVATION IN 
KANSAS AND NEBRASKA; SHAWNEE; WEA; WYAN
DOTTE. Speo. St. 9 :570; 12 :630; 17 :85, 228; 19 :7 4; 32 :63G; 
42 :1561, 1589 ; 43 :176, 1133; 44 :134; 45 :1258. Approp. St. 
4 :217, 361, 526, 616, 682, 705, 780; 5 :36, 158, 298, 323, 4.02, 
417, 612, 704, 766; 9:20, 40, 123, 252, 382, 544, 574; 10:41, 
226, 315, 686; 11 :65, 169, 273, 388; 12 :44, 221, 512, 774; 13 :161, 
541; 14:255, 492; 15:7, 198; 16:13, 335, 544; 17:165, 437; 
18:133,146,272, 420; 19:176, 271; 20:63, 295; 21:114, 4R5; 
22:68, 257, 433; 23:76, 362; 24:449; 25 :217, 980; 26 :336, . 
989 ; 27 :120, 612 ; 28 :286, 876 ; 29 :321 ; 30 :62, 571, 924; 
31 :221, 1058 ; 32 :245, 982 ; 33 :189, 1048; 34 :325, 1015 ; 35 :70. 
781 ; 36 :269; 37 :518 ; 38 :77, 582; 39 :123, 969 ; 40 :561; 41 :3, 
408, 1225; 42:552, 1174; 43:390, 704, 1141. Priv. St. 6:852; 
22 :728. Treaties 7 :137, 244, 270 ; 9 :842; 12 :1111, 1129, 1221; 
14:769. Oases Drummond, 34 F. 2d 755; Goodson, 7 Okla. 
117; Kansas, 80 C. Cls. 264; Shore, 60 F. 2d 1; Smith, 10 Wall. 
321; S'tate of Missouri, 7 How. 660; Swope, 23 Fed. Cas. 
No. 13704; U. S. v. Ward, 28 Fed. Cas. No. 16639. Op. A. (;J. 
9:110; 13 :531; 17:200. 

KANSAS SHAWNEE. See KANSAS; BLACK BOB; SHAW
NEE. 

KARLUK, NATIVE VILLAGE OF (ALEUT). See also 
ALASKA; ALEUTS. Canst. Aug. 23, 1939. Charter Aug. 23, 
1939. 

KASAAN, ORGANIZED VILLAGE OF (TS'IMSHIAN). See 
also ALASKA. Oonst. Oct. 15, 1938. Charter Oct. 15, 1938. 

KASHIA BAND OF POMO INDIANS OF THE STEWART'S 
POINT RANCHERIA. See also CALIFORNIA; SACRA
MENTO. Oonst. Mar. 11, 1936. 

KASKASKIA. See also ILLINOIS ; CAHOKIA; KASKASKIA, 
PEORIA, WEA AND PIANKESHA W; KASKASKIA 
AND PEORIA; PEORIA AND KASKASKIA; PIANKE
SHAW; PIANKESHAW AND WEA; QUAPAW; WEA. 
Temts Manypenny, OIW. Spec. St. 2 :277; 3 :308, 319, 690; 
4 :594; 12 :539; 17 :631. Approp. St. 1 :460; 3 :517; 4 :526, 
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616, 636; 5:298; 10:576; 17:122; 18:420; 21:435; 25 :5D5, 
565; 28:424. T reaties 7:49, 74, 77, 78, 83, 100, 403; 8:116; 
10 :1082; 15 :513. Cases Bowling, 233 U. S. 528; Lykins, 184 
U. S. 169; U. S. v. Bowling, 256 U. S. 484; U. S. v. Brindle, 
110 U. S'. 688; U. S. v. Rundell, 181 Fed. 887. Op. A. G. 
19:115. 

KASKASKIA AND PEORIA. See also ILLINOIS; KASKAS
KIA; PEORIA; PEORIA AND KASKASKIA. Approp. St. 
4 :636, 682, 780; 5 :36, 158, 323, 402, 417, 493; 10 :686. 

KASKASKIA, PEORIA, WEA. AND PIANKESHA W. See also 
KASKASKIA ; ILLINOIS. Spec. St 5 :1013. Approp. St. 
4 :780; 5 :36, 158; 10 :686 ; 11 :65, 169, 273, 388 ; 13 :161; 
16:335, 544; 17:165, 437; 18:146, 420; 19:176, 271; 20:63, 
295; 21:114, 485; 22:68, 257, 433; 23:76, 362; 24:449; 25:217, 
980; 26 :336, 989 ; 31 :321. 

KA-TA-KA (KIOWA APACHE). S'ee also KIOWA. Treaties 
7:533. 

KA W. See also KANSAS; OKLAHOMA. Spec. St. 17 :228; 
32 :636; 35 :778; 43 :111, 722 ; 48 :501. Approp. St. 15 :311; 
17:122; 18:133; 33:189; 48 :984. Treaties 12:1129; 14:793. 
Cases Drummond, 34 F. 2d 755; Gay, 5 Okla. 1; Taylor, 
51 F. 2d 892; Thomas, 169 U. S. 264. Op. A. G. 35 :1. I. D. 
Rulings Op. Sol., Dec. 23, 1934, May 14. 1935. 

KETCHIKAN INDIAN COHPORATION (TSIMSHIAN). See 
also ALASKA. Con,st. Jan. 27, 1940. Charter Jan. 27, 1940. 

KEWEENAW BAY INDIAN COMMUNITY (OF THE L'ANSE 
RESERVATION). See also l\1ICHIGAN; CHIPPEWA; 
L'ANSE AND VIEUX DESERT INDIAN RESERVATION. 
Const. Dec. 17, 1936. Cha1·ter July 17, 1937. 

KIALIGEE (KIALADSHI). See also CREEK. Case U. S. v. 
Mid Continent, 67 F. 2d 37. 

KICKAPOO. See also KANSAS ; OKLAHOMA; ILLINOIS'. 
Texts Manypenny, OIW. P er. Brosius, 23 Case & Com. 739; 
9 J. H. Univ. Studies 541. Spec. St. 3 :308, 319, 690; 4 :594; 
22 :177; 24 :219; 30 :909; 47 :819; 48 :501. Approp. St. 1 :460; 
2 :607; 3 :698; 4 :526, 636, 682, 70fi , 780; 5 :36, 158, 298, 323, 
402, 417, 435, 493, 704, 766; 9:20, 132, 252, 382, 544, 574; 
10:41, 315, 686 ; 11 :65, 169, 273, 388; 12 :44, 221, 512, 774; 
13:161, 541; 14:255, 492; 15:198; 16:13, 335, 544; 17:165, 
437; 18 :27, 133, 146, 402, 420; 19:176, 271; 20:63, 295, 4JO; 
21:114, 414, 485; 22:68; 23:76, R62; 24:449; 25:217, 980; 
26 :336, 989 ; 27 :120, 612 ; 28 :286, 876; 29 :321 ; 30 :62, 571, 652, 
924, 1214; 31:221, 280, 1010, 1058: 32 :245, 5'52, 982; 33 :189, 
1048, 1214; 34:325, 1015; 35:70, 781, 945; 36:269, 703, 1363; 
37:518, 38:77, 582; 39:14, 123, 969; 40:561; 41:3, 35, 408, 503, 
1015, 1156, 1225; 42:29, 552, 1174; 43:390, 704, 1141; 44:453, 
934; 45:200; 48:984. Treaties 7:49, 74, 77, 91, 116, 117, 118, 
130, 145, 185, 200, 208, 202, 391; 8:116; 10:1069, 1078; 13:623. 
Cases Briggs, 43 Fed. 102 ; Briggs, 37 Fed. 135; Elk, 112 
U. S. 94 .; Johnson, 283 F ed. 954; Lowe, 37 C. Cls. 413; 
Matter, 197 U. S. 488; U. S. v. Belt, 128 Fed. 68; U. S. v. 
Estill, 62 F. 2d 620; U. S. v. Kilgore, 27 F. S'upp. 1; U. S. v. 
Reilly, 290 U. S. 3.3. Op. A. G. 19:255. Oonst. Feb. 26, 1937. 
Charter June 19, 1937. 

KIKIALLA~. See also w· ASHINGTON. Cases D'wamish, 79 
C. Cls. 530. 

KING ISLAND NATIVE COMMUNITY (ESKIMO). See also 
ALASKA; ESKIMO. Oonst. Jan. 31, 1939. Charter Jan. 
31, 1939. 

KIOWA. See also OKLAHOMA; TEXAS; APACHE; APACHE, 
KIOWA, COMANCHE; APACHE, KIOWA, C0-
1\'IANCH.N AND WICHITA; ARAPAHOE, CHEYENNE, 
APACHE, KIOWA, COMANCHE AND WICHITA; ARAP
AHOE AND KIO\VA; CADDO; CHEYENNE, ARAPAHOE, 
KIOWA AND COMANCHE; COMANCHE; KIOWA AND 
COMANCHE; WICHI':PA. rrexts Manypenny, lOW. Per. 
Brown, 39 Yale L. J. 307. Spec. St. 13 :323; 16 :337 ; 22 :47 ; 
29 :529; 31 :672, 1093; 39 :445, 1199; 40 :1318; 43 :1573 ; 
45 :986; 47 :39; 48 :501. Approp. St. 11 :169; 16 :291; 20 :377, 
410; 21 :67, 414 ; 22 :7; 26 :504; 30 :105, 652; 33 :189, 1048 ; 
34:325; 36:269; 39:123; 41:408, 1225; 42:552, 1174; 43:390, 
1313 ; 45 :2, 492, 1623 ; 48 :984. P'riv. St. 21 :549, 640; 
25:1306; 44 :1609; 45:2021; 49 :2197, 2296. Treaties 7 :533; 
10:1013; 14:717; 15:581, 589. Cases Ball, 161 U. S. 72; 
Brown, 32 C. Cls. 432 ; Crow, 32 C. Cls. 16 : Gamel, 31 C. Cls. 
321; Gorham, 29 C. Cls. 97; Gossett, 31 C. Cls. 304; King, 
31 C. Cis. 304; Light, 10 Okla. 732; Lone, 187 U. S. 553; 
McCoy, 38 C. Cls. 163; Montoya, 32 C. Cls. 71; Oklahoma, 
258 U. S. 574; Price, 28 C. Cis. 422; Swope, 33 C. Cls. 223 ; 
U. S. v. Andrews, 179 U. S. 96; U. S. v. Gorham, 165 U. S. 
316; U. S. v. Loving, 34 Fed. 715; U. S. v. Martinez, 195 U. S. 
469; U. S. v. Myers, 206 Fed. 387; U. S. v. Rowell, 243 U. S. 

464. Op. A. G. 18:235. I. D. Rulings 31 L. D. 439, Dec. 15, 
1902; Op. Sol., Mar. 10, 1922, Aug. 14, 1926; Memo. Sol., Aug. 
28, 1934, Mar. 25, 1936; Memo. Sol. Off., Oct. 9, 1937. 

KIOWA, COMANCHE ; See also APACHE, KIOWA, COMAN
CHE; ARAPAHOE, CHEYENNE, KIOWA, COMANCHE, 
APACHE; KIOWA, APACHE, COMANCHE; OKLAHOMA. 
Spec. St. 29 :69; 34 :550. Approp. St. 18 :133; 30 :924; 32 :982, 
1031; 38 :77; 44 :453; 46 :279. Priv. St. 21 :640. 

KIOWA, APACHE AND COMANCHE. See also KIOWA; 
APACHE ; COMANCHE ; OKLAHOMA. Gov. Pub. 76 Cong. 
1 sess., Hearings, S. Comm. Ind. Aff., S. J. Res. 130. Spec. 
S t . 34 :213, 2830; 35 :41, 444, 636 ; 36 :265, 533, 855 ; 37 :91 ; 
38 :1219; 43 :795, 1003; 44 :740; 48 :972. Approp. St. 13 :161; 
15:198; 16:544; 33:189; 34:1015; 35:781; 36:269; 37:518; 
38 :582, 1086; 39:969; 40 :561; 41 :3, 408, 1225; 42:552, 1174; 
43:390, 1141; 44:453, 934; 45:200, 883, 1562, 1623; 46:1115, 
1552 ; 47 :91, 820; 48 :362. 

KIVALINA, NATIVE VILLAGE OF. See also ALASKA; 
ESKIMO. Const. Feb. 7, 1940. Charter Feb. 7, 1940. 

KLAMATH. See also OREGON; KLAMATH, MODOC, AND 
YAHOOSKIN BAND OF SNAKE INDIANS; MODOC; MO
LALA; PAIUTE; Pl'.rT RIVER; SNAKE; YAHOOSKIN. 
Gov. Pub. 71 Cong., 2 sess., Hearings, S. Comm. Ind. Aff., 
S. 3156. 71 Cong., 2 sess., Hearings, H. Comm. Ind. Aff., S. 
3156. 71 Cong., 2 sess., Hearings, S. Comm. Ind. Aff., S. 
4156. 71 Cong., 1 sess., Hearings, H. Comm. Ind. Aff., S. 
2671. 72 Cong., 1 sess., Hearings, S. Comm. Ind. Aff., S. 
3588. 75 Cong., 1 sess., Hearings, H. Comm. Ind. Aff., H. R. 
6071. 75 Cong., 3 sess., S. Rep. 1774. 75 Cong., 3 sess., S. 
Rep. 1785. Approp. St. 33:189; 39:123, 969; 40:561; 43 :1141, 
1313; 45:200, 883, 1562; 46:279, 1115; 47:820; 49:176, 1757; 
50 :564; 52 :291, 1114. Priv. St. 48 :1380. 

KLAMATH, MODOC AND YAHOOSKIN BAND OF SNAKE 
INDIANS. See also KLAMATH; MODOC; YAHOO SKIN 
BAND OF SNAKE INDIANS ; OREGON. Spec. St. 12 :199; 
13:37; 29:84; 33:1033; 41:623; 44:741; 45:1439; 46:1105; 
47 :1568; 48 :311; 50 :872; 52 :605, 1207. Approp. St. 14 :255, 
492; 15:198; 16:13, 335, 544; 17:165, 437; 18:146, 420; 
19 :116, 271; 20 :63, 295; 21 :114, 485; 22 :68, 433; 23 :76, 362; 
24 :449 ; 25 :4, 217, 980; 26 :336, 989 ; 27 :120, 612 ; 28 :286, 
876; 29 :321 ; 30 :62, 511, 924 ; 31 :221, 280, 1058 ; 32 :245, 982, 
1031; 33:1048; 34:325, 1015; 35:781; 36:269; 37:518, 595; 
38 :77, 582; 39 :123, 801, 969; 40 :2, 345; 41 :3, 35, 408, 1225; 
42:327, 552, 1174; 43:390; 44:453, 934, 1250; 45:1562, 1623; 
46 :1115; 47:91; 48:362, 984; 49:1109. Priv. St. 26:1465. 
Cases Bramwell, 269 U. S. 483; California, 87 Fed. 532; Davis, 
32 F. 2d 860; Donnelly, 228 U. S. 243; Klamath, 296 U. S. 
244; Klamath, 86 C. Cls. 614; Klamath, 81 C. Cls. 79; Knapp, 
53 C. Cls. 18; Oregon, 202 U. S. 60; Painter, 33 C. Cls. 114; 
Thompson, 44 C. Cls. 359; U. S. v. Algoma, 305 U. S. 415; 
U. S. v. Anderson, 228 U. S. 52; U.S. v. 48 Lbs .. 35 Fed. 403; 
U. S. v. Klamath, 304 U. S. 119; U. S. v. Oregon, 103 Fed. 
549. Op. A. G. 19:35, 56. L. D. M emo. (D. J.) 11:497; 
12 :510, 578, 703. I. D. Rulings 32 L. D. 66-!, May 26, 1904; 
33 L. D. 205, Aug. 30, 1904; 38 L. D. 559, Feb. 16, 1910; Op. 
Sol., May 9, 1928; Memo. Sol. Off., April 10, 1933: Op. Sol., 
July 26, 1933; Memo. Sol., Jan. 30, 1934; Letter by Sp. 
Agent to Comm'r, Sept. 29, 1934; Memo. Sol., l\·1ar. 9, 1935. 

KLAMATH RIVER. See also CALIFORNIA. Spec. St. 27 :52. 
Cases Thompson, 44 C. Cls. 359. 

KLAWOCK COOPERATIVE ASSOCIATION (TLINGIT). See 
also ALASKA; THLINGIT. Const. Oct. 4, 1938. Charter 
Oct. 4. 1938. · 

KOOSHAREM. See also UTAH; PAIUTE. Spec. St. 45 :162; 
50:241. 

KOOTENAI (KOOTENAY). See also IDAHO; MONTANA; 
CONFEDERATED SALISH AND KOOTENAI TRIBES OF 
THE FLATHEAD RESERVATION; FLATHEAD, KOOTE
NAI AND PEND D'OREILLE; JOCKO; SALISH. Spec. St. 
43 :21; 44 :202; 45 :938. Approp. St. 12 :44, 221, 774; 13:161, 
541; 14:492; 15 :198; 17:437; 18:146; 45:1562; 46:279; 47:91, 
820. Ca.•ws Clairmont, 225 U. S. 551; U. S. v. Heyfron. 138 
Fed. 964; U. S. v. Ladley, 51 F. 2d 756; U. S. v. Ladley, 4 F. 
Supp. 580. I. D. RuUmgs 20 L. D. 462, May 19, 1895; Memo. 
Sol. I. D .. Mar. 17, 1937. 

KOWES. See OREGON; COOS BAY. 
KWETHLUK, NATIVE VILLAGE OF. See also ALASKA; 

ESKIMO. Const. Jan. 11, 1940. Charter Jan. 11, 1940. 
L'ANSE AND VIEUX DESERT INDIAN RESERVATION 

(CHIPPEWA). See also MICHIGAN; KEWEENAW BAY 
INDIAN COMMUNITY; LAKE SUPERIOR. Approp. St. 
44:161. Priv~ St. 43:1486. 
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LA JOLLA RESERVATION. See also CALIFORNIA; MIS
SION. .Approp. St. 41 :3. 408. 

LA POINTE (CHIPPEWA). See also WISCONSIN; BAD 
RIVER RESERVATION. Spec. St. 34:1217 . .Aprop. St. 
34:325; 36:118. 774; 41:3, 408. Priv. St. 36:1700. Oases 
Ex. p. Pero, 99 F. 2d 28; Hitchcock, 22 App. D. C. 275; Wis
consin, 201 U. S. 202. 

LAC COURT D'OREILLE (CHIPPEWA). See also WISCON
SIN ; CHIPPEWA. Spec. St. 43 :92. .Approp. St. 39 :123. 
Oases Quagou, 5 F. 2cl 608; Thayer, 20 C. Cis. 137; U. S. v. 
Thomas. 47 Fed. 488. I. D. Rulings Op. Sol., Oct. 27, 1924; 
Memo. Sol.. Feb. 2ri. Hl38. 

LAC DU FLAMBEAU BAND OF LAKE SUPERIOR CHIP
PEW A INDIANS OF WISCONSIN. See also WISCONSIN; 
CHIPPEWA. Spec. St. 25 :169; 46:149; 47 :153. .Appr·op. St. 
31:221; 39:123; 41:4os, 1225; 42:552, 1174; 43:3go, 1141, 
1313; 44:453, 934; 45:200, 1562; 46:279, 1115; 47 :9'1, 820; 
49 :1757; 52:1114. Priv. Rt. 43:1597; 49:2317. Cases U. S. 
v. Amo, 261 Fed. 106; Wisconsin, 201 U. S. 202. I. D. 
Rulings Mem. Sol., Nov. 11, 1937. Const. Aug. 15, 1936. 
Charter· May 8, 1937. 

LAGUNA PUEBLO. See NEW MEXICO; PUEBLO. 
LAKE SUPERIOR (CHIPPEWA). See also MICHIGAN; 

CHIPPEWA; L'ANSE AND VIEUX DESERT INDIAN 
RESERVATION. Spec. St. 47 :169. 

LAKE TRAVERSE RESERVATION (SISSETON SIOUX). See 
also SIOUX. Cases Buttz, 119 U. S. 55; Farrell, 110 Fed. 
942 ; Sioux, 277 U. S. 424. 

LEECH LAKE. See also CHIPPEWA; MINNESOTA. ~pee. 
St. 25 :1010; 28 :112, 489; 2!) :12. .Approp. St. 38 :582. 

LEMHI. See also IDAHO ; SHOSHONE ; SHEEPEATERS. 
Spec. St. 37 :195. .Approp. St. 22 :68 ; 23 :76 ; 34 :325, 697 ; 
35 :70, 781 ; 36 :269. 

LEPAN (LIPAN APACHE). See also TEXAS. Treaties 9:844. 
LEUPJ;> EXTENSION RESERVATION (NAVAJO). See also 

ARIZONA ; NAVAJO. Spec. St. 48 :960. .Approp. St. 
.42:1527; 47:820. 

LEWIS & SCOUT ASH TOWNS (SHAWNEE SETTLEMENTS 
IN OHIO, 1817-31). See also .SHAWNEE. Approp. St. 
3:518. 

LITTLE OSAGE NATION. See also OKLAHOMA; OSAGE. 
Spec. St. 5 :209; 10:704; 16:55; 19:127. .Approp. St. 2 :660; 
5 :323. Treaties 7 :133, 222, 240, 268, 576. 

LOAFER SIOUX (OGLALA SIOUX). See SIOUX. 
LONG-WHA (TONKAWA). See also TEXAS. Treaties 9:844. 
LOUISIANA. See CHETTIMANCHI. 
LOWER BRULE SIOUX ~rRIBE. See also SIOUX; CROW 

CREEK. Spec. St. 19 :254; 26:14; 30 :1362; 31 :790; 34 :124; 
47 :300. Approp. St. 26 :989; 27 :612 ; 28 :286 ; 29 :321 ; 30 :62 ; 
35:781. I. D. Rulings Memo. Sol. Off., Oct. 12, 1934. Oonst. 
Nov. 27, 1935. Charter July 11. 1936. 

LOWER SIOUX INDIAN COMMUNITY. See also MINNE
SOTA; PIPESTONE INDIAN SCHOOL. Oonst. June 11, 
1936. Charter July 17, 1937. 

LUMMI. See also WASHINGTON. Spec. St. 44 :211 ; 45 :366. 
.Approp. St. 41:3; 44:841; 45:200, 883; 47:1602; 49:176, 1597, 
1757; 52 :291. Cases Duwamish, 79 C. Cis. 530; U. S. v. 
Alaska, 79 Fed. 152; U. S. v. Boynton, 53 F. 2d 297; U. S. 
v. Romaine, 255 Fed. 253. 

MACKINAC (CHIPPEWA). See also MICHIGAN. Approp. 
St. 41 :3, 408, 1225; 43 :1141; 44 :453, 934; 45:1562 ; 46:1115. 

MAIDU. See CALIFORNIA. 
MAINE (PENOBSCOT; PENNACOOK). Per. Varney, 13 Green 

Bag 399. 
MAKAR INDIAN TRIBE. See also WASHINGTON; NEAR 

BAY; QUILEU'rE; QUINAIELT. Spec. St. 44:614. .Ap
prop. St. 12:4, 221, 512, 774; 13 :161, 541; 14:255, 492; 
15 :19S; 16:13, 335, 544; 17:165, 437; 18:146, 420; 19 :176, 
271; 20:63, 295; 21 :114, 485; 22:68, 433; 23:76, 362; 24 :449; 
25:217, 980; 26:336, 989; 27 :120, 612; 28:286, 876; 29:321; 
30 :62, 571, 924; 31 :221, 280, 1058; 32 :245, 982; 33 :189, 1048; 
34 :325, 1015; 35 :70, 781; 36 :269; 37 :518; 38:77, 582; 39:123, 
9691

; 40:561; 41 :3, 408, 1225; 42:552, 1174, 1527; 43:704; 
49:1757. Priv. St. 18 :555. Treaties 12 :H33, 9'39, 971. Oases 
Jackson, 34 C. Cls. 441; Swan, 50 Fed. 108; Taylor, 44 F. 2d 
53. Op. A. G. 21 :466. I. D. Ru,lings Memo Sec'y, Feb. 20, 
1937 ; Memo. Sol., May 13, 1937 ; Memo. Sol. Off., May 18, 
1937; Memo. Sol., Jan. 18, 1936. Oonst. May. 16, 1936. 
Clla.1·ter Feb. 27, 1937. 

MALHEUR. See also OREGON. Approp. St. 17:437; 18:146, 
402, 420; 19:176, 271, 363; 20:63, 295; 21:114; 22:433, 
Priv. St. 20 :543. 

MALKI. See also CALIFORNIA; MISSION INDIANS. .Ap
prop. St. 41 :122.5 ; 42 :552. 

MANCHESTER BAND OF POMO INDIANS. See also CALI
FORNIA. Oonst. Mar. 11, 1936. Chnrter Feb. 27, 1937. 

MANDAN TRIBE. See also FORT BERTHOLD; ·THREE 
AFFILIATED TRIBES OF FORT BER'l'HOLD RESER
VATION; ARICKAREE; GROS VENTRE (HIDATSA). 
TreaUes 7 :264. 

MARICOPA. See also ARIZONA; GILA RIVER PIMA-MARI
COPA INDIAN COMMUNITY. .Azwrop. St. 23:76; 24:449; 
25:217, 980; 26:336, 989; 41:408. Oases Lake, 35 C. Cls. 
15; Maricopa, 15 . S. 347. I. D. Rulings 1\Iemo. Sol., June 
11, 1936. 

MASSACHUSETTS. See also STOCKBRIDGE INDIANS. Per. 
Varney, 13 Green Bag 399. Weeden, 2 J. H. Univ. Studies 
385. 

MDEW AKANTON. See SIOUX, MDEW AKANTON. 
MEKORYUK, NATIVE VILLAGE OF. See also ALASKA; 

ESKIMO. Oonst. Aug. 24, 1940. Oha1·ter Aug. 24, 1940. 
MENDOCINO INDIAN RESERVA'l'ION (POMO AND WAP

PO). See also CALIFORNIA. .Approp. St. 11 :221; 15 :198. 
MENOMINEE. See also "WISCONSIN; CHlPPEW A, WINNE

BAGO. Per. Mac. Leod, 28 J. Crim. L. 181. Spec. St. 
4 :464, 594, 682 ; 5 :349, 645 ; !) :55 ; 10 :7 ; 16 :410; 18 :46; 
19:37, 89; 22:30; 26:146; 27:83; 32:207; 34:547; 35 :51, 
4':14; 43 :793; 46:1102, 1468; 47 :307; 48 :112, 964, 965; 
49 :1085 ; 52 :208. .Approp. St. 4 :92, 403, 636, 682, 780; 5 :36, 
158, 298, 323, 402, 417, 493, 704, 766; 9 :20, 132, 252, 382, 544, 
G74, 598; 10:15, 41, 226, 31fi, 576, 645, 686; 11:65, 169, 273, 
388; 12:44, 221, 512, 774; 13:161, Ml; 14:255, 492: 15:198; 
16:13, 335, 544; 17:165, 437, 530; 18:146, 420; 18:176, 271; 
20 :63. 295; 21 :114, 485; 22 :68, 433; 23 :76, 362; 24 :449; 
25 :217, 980; 26 :336, 989 ; 27 :120, 612; 33 :189; 34 :325; 3G :781; 
36 :269; 3.7 :518; 38 :582; 39:123, 969 ; 40 :561 ; 41 :3, 408, 
1225 ; 42 :552. 117 4 ; 43 :390, 1141. 1313; 44 :934 ; 45 :200, 883, 
1562, 1623; 46 :90, 279, 1064, 1115 ; 47 :91, 820, 1602; 48 :97, 
362; 49 :176, 571, 1597, 1757 ; 50 :564; 52 :291. Priv. St. 
10:792; 20:513; 3.6:1866; 49:2246. T1·eaties 7:153, 272, 290, 
303, 342, 403, 405, 506, 550, 566, 591 ; 9 :952, 955 ; 10 :1064; 
11:577, 679. Oa,ses Beecher, 95 U. S. 517; Green, 233 U. S. 
558: Green, 46 C. Cls. 68; Green, 47 C. Cls. 281; New York, 
170 U. S. 1; U. S. v. Cardisb, 143 Fed. 640; U. S. v. Cardish, 
145 Fed. 242; U. S. v. Cook, 19 Wall. 591; U. S. v. Kempf, 
171 Fed. 1021; U. S. v. Paine, 206 U. S. 467; U. S. ex rel. 
Besau, 6 F. 2d 694; Wisconsin, 245 U. S. 427. Op. A. G. 
3:322; 5:31; 8:256. I. D. Rulings 25 L. D. 17, July 12, 1897; 
54 I. D. 218, June 5, 1933; Op. Sol., June 16, 1924; Memo. 
Sol., May 15, 193.~ ; Memo. Sol. Off., Sept. 3, 1935; Memo. 
Sol., Jan. 10, 1935, Oct. 20, 1936, Nov. 9. 1937; Op. Sol., 
Nov. 28, 1938. 

MERCED RESERVATION. See also CALIFORNIA. Oases 
. Belt, 15 C. Cis. 92. 

MERCED RIVER INDIANS. See also CALIFORNIA. Priv. 
St. 16:667. . 

MESA GRANDE. See also CALIFORNIA; MISSION; SANTA 
YSABEL RESERVATION. Spec. St. 44 :496. 

MESCALERO. See APACHE TRIBE OF THE MESCALERO 
RESERVATION. 

ME'l'LAKAHTLA (TSIMSHIAN). See also ALASKA; AN
NETTE ISLAND RESERVATION; TSIMSHIAN. Spec. 
St. 26 :1095; 34 :1411; 48 :667; 50 :873; 52 :1299. .Approp. St. 
50:564. Oases Alaska, 248 U. S. 78; Territory of Alask~, 
289 Fed. 671. I. D. R1tlings Op. Sol. June 30, 1936. 

MEWUK (MIWOK). See TUOLUMNE BAND OF THE 
MEWUK INDIANS OF THE TUOLUMNE RANCHERIA, 
C~~LIFORNIA; SACRAMENTO AGENCY; MEWUK IN
DIAN COMMUNITY OF THE WILTON RANCHERIA. 
See also CALIFORNIA. 

MEXICAN KICKAPOO. See KICKAPOO ; SHAWNEE 
AGENCY, OKLAHOMA. 

MIAMI TRIBE OF OKLAHOMA. See also INDIANA; OHIO; 
OKLAHOMA; EEL RIVER; PEORIA AND MIAMI. 
Texts Hilliard, LT; Manypenny, OI\V. Per. Canfield, 15 
Am. L. Hev. 21; 9 J. H. Univ. Studies 541. Gov. Ptl!b. 
76 Cong., 1 sess., Hearings, H. Comm. Ind. Aff., H. R. 2306. 
Spec. St. 3 :308, 319 ; 4 :185 ; 5 :251, 453, 542; 9 :50; 10 :704; 
17:213, 417, 631; 18:273; 22:63, 116; 24:388; 25:1013; 
48 :501. Approp. St. 1 :460; 2 :407, 607; 3 :517; 4 :232, 
300, 361, 43.2, 463, 470, 526, 616, 682, 780; 5 :36, 158, 298, 
323, 402, 417, 493, 704, 766 ; 9 :20, 132, 252, 382, 544, 574; 
10 :41, 226, 315, 576, 643, 686 ; 11 :65, J 69, 273, 388 ; 12 :44, 
221, 512, 774; 13 :161, 541; 14 :492; 15 :198; 16:13, 335, 544; 
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17:165, 437; 18:146, 420; 19:176, 271; 20:63, 206, 205; 
21:114, 414, 435; 22:68, 433; 23:76, 362; 24:222, 449; 
25 :217, 565, 980; 26 :336, 989 ; 28 :876; 30 :62; 32 :245 ; 44 :453. 
Priv . St. 6 :343, 519, 601, 942; 9 :801, 806; 13 :584; 45 :2046. 
Trea ties 7:49, 74, 81, 91, 113, 115, 118, 131, 189, 300, 309, 
458, 569, 582 ; 8 :116; 15 :513. Cases Bowling, 232 U. S. 528; 
Elk, 112 U. S. 94; Finley, 4 Ind. T. 386; Kansas, 5 Wall. 
737; 1\Iungosah, 17 Fed. Cas. No. 9924; Peck, 19 Fed. Cas. 
No. 10891; Wau-pe-man-qua, 28 Fed. 489. Op. A. G. 2:563, 
631; 6 :440; 11 :3 4; 12 :23'6; 17 :381, 410. I. D. Rulings 
Memo. Sol., Dec. 13, 1938. Const. Oct. 10, 1939. 

l\11UHIGAN. See also BAY MILLS INDIAN COMMUNITY; 
CHIPPEWA; HANNAHVILLE INDIAN COMMUNITY; 
ISABELLA RESERVATION; KEWEENAW BAY INDIAN 
COMMUNITY OF THE L'ANSE RESERVATION; L'ANSE 
RESERVATION; MACKINAC; ONTONAGON; POTA WA
'TOMIE; SAGINAW CHIPPEWA INDIAN TRIBE OF THE 
ISABELLA RESERVATION. .Approp. St. 3 :517 ; 10 :315; 
11 :65, 169, 388; 17 :165, 437 ; 18 :146, 420; 19 :176, 271 ; 20 :63. 
295; 21:114, 485. Treaties 7:78, 181. 

MIDDLE OREGON. See also WARM SPRINGS AGENCY 
Spec. St. 46 :1033. 

MILLE LAC (CHIPPEWA). See also MINNESOTA; CHIP
PEW A. Spec. St. 26 :290; 28 :576; 30 :745; 32 :245; 33 :1048; 
41:408. 

MINNECONJOU (SIOUX). See also SOUTH DAKOTA; ROSE
BUD; SIOUX. Spec. St. 19 :254. 

MINNESOTA. Sre also MICHIGAN; MINNESOTA AND 
MICHIGAN; WISCONSIN; BOIS FORT; CHIPPEWA; 
FOND DU LAC ; GRAND PORTAGE; LOWER SIOUX 
INDIAN COMMUNITY; MILLE LAC ; MINNESOTA 
CHIPPEWA TRIBE; NETT LAKE; PEMBINA; PIPE
STONE; PRAIRIE ISLAND INDIAN COMMUNITY; RED 
LAKE; RED PIPESTONE; SIOUX; TEETON; VERMIL
LION LAKE; WHITE EARTH; WILD RICE LAKE 
INDIAN RESERVATION. A pprop. St. 11:65, 388; 17:165, 
437; 18:146, 420; 19:176, 271; 20:63, 295; 21:114, 485; 
30 :62. Priv. St. 3'1 :1566; 44 :1813. Cases Chippewa, 301 
U. S. 358. 

MINNESOTA CH IPPE\V A THIBE. See also CHIPPEWA; 
l\IINNE.'OTA. Const. July 24, 19:1G. ClHwter Nov. 13, 1937. 

l\IINNERO'J'A .\ND MlC'HIGAN. See also MINNESOrJ~A; 
MICHIGAN. A pp1"01). St. 12:44; 221, 512, 774; 13:161, 541; 
14 :~fi5, 49:! ; 1 G :198 ; 1 (} :J 3, 335, 544; 17 :165, 437; 18 :146. 

MINTO, NATIVE VILLAGE OF (ATHAPASCAN). Se<~ al::;o 
ALASKA. Oonsl. Dec. 30, 1939. Charter Dec. 30, 1939. 

MISSION. SeP al so CALIFORNIA; AGUA CALIENTE; CA
HUILLA; CAPITAN GRANDE; DIEGUENOS; LA .JOLLA; 
1\IALKI ; MESA GRANDE: MORONGO ; PALM SPRINGS ; 
RINCON; SAN~rA YSABEL; SOBOBA; TEMECULA ; 
'l'ORRES MARTINEZ; VOLCAN. Spec. St. 26 :712; 27 :61 ; 
32 :822 ; 40:1206; 47 :146 ; 49 :1106; 50 :69. Approp. St. 
16 :13 ; 18 :146, 420; 21 :114; 23 :76 ; 24 :449; 25 :980; 26 :336, 
989; 27:612; 28:286; 2!) :321; 30:11, 62, 105, 597, 924, 1074; 
31 :221, 280, 1010, 1058, 1133 ; 32 :245, 419, 982, 1031, 1083 ; 
33:189, 452, 1048; 34:325, 1015; 35:70, 781; 39:912; 38:208; 
:39 :969; 40 :561; 45 :1562 ; 46. 115, 1552 ; 47 :91, 820; 48 ;362 ; 
49 :1757; 50 :564, 755; 52 :291. Priv. St. 49 :2093. Cases 
Andreas, 71 F. 2d 908; Barker, 181 U. S. 481; Bell, 39 
C. Cls. 350; D onnelly, 228 U. S. 243; St. Marie, 24 F. Supp. 
23'7; U. S. v. Title, 265 U. S. 472. I. D. Rttlings Op. Sol., 
April 8, 1937. 

MISSISSIPPI. See BILOXI; CHOCTAW ; CHOCTAW OF 
MISSISSIPPI. 

MISSOURI. See also SAC, FOXES, lOW AS, SIOUX, OMAHAS, 
OTTOES AND MIS SO URIAS. Sper. St. 4 :464; 19 :208 ; 
21 :380; 26:81. Approp. St. 4:526, 705; 17:510; 20 :115; 
22:302, 603; 33:189. Treaties 7:277, 328, 429, 511, 524; 
11:605. Cases Maust, 283 Fed. 912; Otoe, 52 C. Cls. 424; 
Stevens, 34 C. Cls. 244 ; U. S. v. Homeratha, 40 F. 2d 305. 

MOACHE (UTE). See also COLORADO ; UTAH; UTE. Spec. 
St. 28:677. 

MOAPA RIVER (PAIUTE). See also NEVADA; PAIUTE. 
.Approp. St. 36 :269; 40 :561 ; 41 :1225; 42 :552. Cases Ex p. 
Sloan, 22 Fed. Cas. No. 12994. I. D. Rttlings Letter to Col. 
J. C. Scrugham by John F. Truesdell, April 1, 1921. 

MODOC. See also OKLAHOMA; OREGON ; INDIAN TERRI
TORY; KLAMATH; MODOC; KLAMATH, MODOC 
AND YAHOO SKIN BAND OF SNAKES. Spec. St. 12 :199; 
13 :37; 22 :7, 111, 399; 35 :751; 41 :623; 48 :501. Approp. St 
18 :133, 146, 420 ; 19:176, 271; 20:63, 295; 21:114, 485; 
22 ;68, 433' ; 23 :76, 362; 24 ;<J49; 25 :4, 217, 980; 26 ;336, 

504, 989; 27 :120, 612 ; 28 :286, 876; 29 :321 ; 30 :62, 571, 924 ; 
31 :221, 1058; 41 :3. Priv. St. 23 :525, 672; 38 :1593; 45 :1988. 
Cases Klamath, 81 C. Cls. 79; Oregon, 202 U. S. 60; U. S. 
v. Klamath, 304 U. S. 119; U. S. v. Miller, 105 Fed. 944; 
U. S. v. Oregon, 103 Fed. 549. L. D. Memo (D. J.) 11 :497; 
12:510, 703. I. D. Rulings Op. Sol., May 9, 1928. 

MOHAWK. See also NEW YORK; SIX NATIONS. Treaty 
7:61. Cases New York, 170, U. S. 1. 

MOHICAN. See STOCKBRIDGE-MUNSEE COMMUNITY. 
MOJAVE. See also ARIZONA; COSNEJO; FORT McDOWELL 

MOJAVE-APACHE COMMUNI'l'Y; FORT MOJAVE IN
DIAN RESERVATION. Approp. St. 22 :257; 41 :408. Cases 
Barrow, 30 C. Cls. 54; Luke, 35 C. Cls. 15. 

1\IOJARIS (MOHAVE). See also CALIFORNIA. Oases Luke, 
35 C. Cls. 15. 

MOLALA. See also OREGON; CALAPOOIA, MOLALA, CLA
KAMAS ; KLAMATH; SILETZ. Cases U. S. v. Sinnott, 26 
Fed. 84. 

MOLE LAKE INDIANS (CHIPPEWA). See also WISCON
SIN; CHIPPEWA. I. D. RttUngs Memo. Sol., Feb. 8, 1937. 

MOLEL INDIANS (MOLALA) . S'ee also OREGON; MOLALA; 
SILETZ. Approp. St. 12 :4, 221, 512, 774; 13:161, 541; 14 :255, 
492; 15 :198 ; 16 :13, 335, 5'44; 17 :165, 437; 18 :146, 420; 19 :176, 
271; 20:63, 295; 21 :114, 485; 22 :68, 433; 23;76, 362; 24 :449; 
25 :217, 980; 26 :336, 989; 27 :120, 612; 28 :286, 876; 29 :321 ; 
30 :62, 571, 924; 31 :221, 1058; 32 :245, 982; 33 :189, 1048; 
34 :325, 1015 ; 35 :70, 781 ; 36 :269. Trea-ties 12 :981. 

MONTANA. See also ASSINIBOINE; BLACKFEET TRIBE 
OF THE BLACKFEET RESERVATION; CHIPPEWA
CREE TRIBE OF THE ROCKY BOY'S RESERVATION; 
CONFEDERATED SALISH AND KOOTENAI THIBES OF 
THE FLATHEAD RESERVATION; CROW; FLATHEAD, 
KOOTENAI AND PEND D'OREILLE; FORT BELKNAP 
INDIAN COMMUNITY; FORT PECK; GROS VENTRE; 
ASSINIBOINE AND GROS VENTRE; JOCKO; KOOT
ENAI; NORTHERN CHEYENNE; PEND D'OREILLE; 
PIEGAN; RIVER CROW; ROCKY BOY; SALISH: 
SALISH AND KOOTENAI; SIOUX; SIOUX AT FORT 
PECK AGENCY; TONGUE RIVER RESERVATION. Gov. 
Pub. 73 Cong., Hearings, S. Comm. Ind. Aff., July 2, 1934. 
.Appmp. St. 16 :13, 544; 17 :165, 437; 18 :146, 420; 19 :176, 271 ; 
20:63, 295; 21:114, 485. Priv. St. 17:787. 

1\IONTAUr TRIBE. See NEW YOHK. P er. 9 Yale L . J. 373. 
I. D. Rulings Memo. Sol. Off., Oct. 25, 1936. 

.MOQUI. See also AIUZONA; HOPI. Spec. St. 39 :504; 48 :960. 
.App1·op. St. 26 :989; 27 :120, 612; 28 :286; 34 :1015; 41 :1225; 
42:1174. 

MORONGO (SERRANO). See also CALIFORNIA; MISSION. 
Spec. St. 44:679. Appr·op. St. 41:3, 408, 1225; 42:552, 1174; 
43 :390; 44:453, 934; 45 :200, 1562; 46:1115; 47:91, 820; 
48 :362; 49 :176. 

MOUNTAIN CROW. S'ee CROW. 
MUACHE. See COLORADO; UTAH; MOACHE; TABE

GUACHE, MUACHE, CAPOTE, WEEMINUCHE, YAMPA, 
GRAND RIVER AND UINTAH BANDS OF UTES; UTES. 

MUCKLESHOOT INDIAN TRIBE OF THE MUCKLESHOOT 
RESERVATION. See also WASHINGTON. Spec. St. 
43 :886. Cases Duwamish, 79 C. Cls. 530. Const. May 13, 
1936. Chat·ter Oct. 31, 1936. 

MUNSEE. See also WISCONSIN; DELAWARE ; STOCK
BRIDGE AND MUNSEE; MUNS'EE AND DELAWARE; 
WYANDOTS, MUNSEE AND DELAWARE. Spec. St. 
16 :404; 27 :744. .Approp. St. 5 :323 ; 28 :286; 30 :62; 39 :123. 
Tt·eaties 7:405, 550; 11:577; 12:1105. I. D. Rttlings Op. Sol., 
Dec. 29, 1921. 

MUNSEE AND DELAWARE. See also DELAWARE; MUN
SEE; WYANDOTTE, MUNS'EE AND DELAWARE. Ap
prop. St. 2:407; 4:526. Treaties Archives No. 44; 7:87. 

MUSCOGEE (CREEK). See also OKLAHOlVIA; CREEK . .Ap
prop. St. 28:876. Treaties 7:474. 

NAMBE PUEBLO. See also NEW MEXICO ; PUEBLO. Priv. 
St. 52:1353. L. D. Memo. (D. J.) 12:298. 

NARRAGANSETT. See also CONNECTICUT; RHODE IS
LAND. Per. 2 J. H. Univ. S'tudies 385 . 

NATCHEZ. Per. MacLeod, 28 J. Crim. L. 181. 
NAVAJO. See also ARIZONA; NEW MEXICO; UTAH; COS

NEJO; LEUPP EX'rENSION RESERVATION. Per. 39 
Yale L. J. 307; Gates, 21 Am. J. Soc. Sci. 112. Gov. P1.tb. 
71 Cong., 2 sesR., Hearings, S. Comm. Ind. Aff., S. 3782; 72 
Cong., 2 sess., Hearings, S. Comrn. Ind. Aff. , Dec. 7, Hl32; 
7 4 Cong., 1 sess., H. Rep. 473. Spec. St. 9 :570; 13 :323; 15 :264; 
32 :65'7; 39:926; 42 ;1288; 43 :91, 606, 800, 994, 1114; 45 :1080 i 
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46:378, 1111, 1204; 47:1418, 1419; 48:960, 984. Approp. St. 
10 :315, 686; 11 :65, 169, 273 ; 13 :541; 14 :255, 492; 15 :198, 
301; 16:13, 83, 291, 335, 544; 17:122, 165, 437; 18:133, 146, 
402, 420; 19:176; 20:63, 295; 21 :114, 485; 22:68, 257, 433; 
23 :362 ; 24 :449 ; 25 :217, 980 ; 26 :336, 989; 27 :120, 612 ; 
28:286, 424; 30:652; 32:5, 245, 982; 35:781; 36 :269; 37:518; 
38:77, 582, 1138; 39:123, 801, 969; 40:345, 561, 821, 1020; 
41:3, 327, 408, 503, 1015, 1156, 1225; 42:552, 1174, 1527; 
43:33, 390, 704, 1141, 1313; 44:161, 453, 934; 45:200, 883, 
1562, 1607, 1623; 46 :90, 279, 1064, 1115; 47 :15, 91, 820, 1602; 
48 :362, 1021 ; 49 :176, 1109, 1757; 50 :564; 52 :291, 1115. Priv. 
St. 44:1795; 45:2339; 46:1832; 47:1719. Treaties 9:974; 
15:667. Cases Barrow, 30 C. Cls. 54; Brown, 32 C. Cls. 432; 
De Baca, 37 C. Cls. 482 ; Duran, 31 C. Cls. 353 ; Duran, 32 
C. Cls. 273; In re Bya-Lil-Le, 12 Ariz. 150; Jaramillo, 37 C. 
Cls. 208 ; Luke, 35 C. Cls. 15 ; Martin, 46 C. Cls. 199; Otero, 
48 C. Cls. 216; Pino, 38 C. Cis. 64; Vallejos, 35 C. Cls. 489. 
Op. A. G. 32:586. L. D. Memo. (D. J.) 4:72. I. D. RttUngs 
49 L. D. 139, June 9, 1922; Memo. Sol., July 8, 1933, Oct. 23, 
1933; Memo. Sol. Off., Aug. 20, 1935, Mar. 16, 1936; Memo. 
Sol., Mar. 18, 1936, 1\Iar. 25, 1936, July 1, 1936, Oct. 7, 1936, 
Dec. 14, 1937; Letter from Asst. Sec'y. to A. G., July 16, 1938. 

NEAH BAY (MAKAH). S'ee also WASHINGTON; HOH'; 
MAKAH; OZETTE; QUILEUTE. Appr·op. St. 43 :1141; 
44:453, 934; 45:1562; 46:279, 1115; 47:91, 820; 49:1757; 
50 :564; 5'2 :291. I. D. R'lllings Memo. Sol., July 8, 1933. 

NEBRASKA. See also lOW A; OMAHA; lOW A TRIBE OF 
THE IOWA RESERVATION IN NEBRASKA AND KAN
SAS; NEHMAHA; OGLALA; OMAHA TRIBE OF NE
BRASKA; PONCA TRIBE OF NATIVE AMERICANS ; 
RED CLOUD; SAC AND FOX; SAC AND FOX TRIBE OF 
MISSOURI OF THE SAO AND FOX RESERVATION IN 
KANSAS AND NEBRASKA; SANTEE S'IOUX TRIBE OF 
NEBRASKA; SIOUX; WINNEBAGO TRIBE OF NEBRA S
KA. Approp. St. 11 :165, 437 ; 18 :146, 420; 191 :176, 271 ; 
20 :63, 295; 21 :114, 485. 

NEHMAHA (AGENCY). S€e also NEBRASKA. Priv. St. 
19 :553. Treaties 12 :1171. Cases U. S. v. Patrick, 73 Fed. 
800. 

NEOSHO (MIXED SENECAS).. See also KANSAS ; SENECAS, 
MIXED SENECAS AND SHAWNEE. Approp. St. 16 :544. 

NETT (NET) LAKE RESERVATION (CHIPPEWA). See also 
MINNESOTA; CHIPPEWA. Approp. St. 32 :245. 

NEVADA. See also DRESSJ_,ERVILLE INDIAN COLONY; 
DUCK VALLEY; DUCKWATER SHOSHONE TRIBE OF 
INDIANS OF 'l'HE DUCKWATER RESERVATION; ELKO 
INDIAN VILLAGE; ELY INDIAN COLONY; FORT Mc
DERMITT ; PAIU'rE AND SHOSHONE TRIBE ; MOA PA 
RIVER; PAH-UTE (PAIUTE); PYRAMID LAKE; PYRA
MID LAKID PAIUTE TRIBE; RENO; RENO-SP:ARKS 
INDIAN COLON.Y; SHOSHONE; SHOSHONE-PAIUTE 
TRIBE OF THE DUCK VALLEY RESERVATION; SUl\[
MIT LAKE; ~'E-MOAK BANDS OF WESTERN SHO
SHONE INDIANS OF THE STATE OF NEVADA; 
WALKER RIVER PAIUTE TRIBE OF THE WALKER 
RIVER RESERVATION; WASHOE TRIBE OF THE 
STATES OF NEVADA AND CALIFORNIA; WINNEMUC
CA INDIAN COLONY; YERINGTON PAIUTE TRIBE OF 
THE STATE OF NEVADA; YOMBA SHOSHONE TRIBE. 
Spec. St. 39 :1193. Approp. St. 16 :13, 544 ; 17 :165, 437; 
18 :146, 420; 19:176, 271; 20:63, 295; 21 :114, 485; 39· :123, 
969; 40 :561 ; 41 :3, 408, 1225; 42 :552; 43 :33, 390, 704, 1141; 
44:934; 45:883; 46:1064; 49:1757; 52 :291. 

NEW MEXICO. See also APACHE 'rRIBE OF THE MES
CALERO RESERVATION; ARIZONA AND NEW MEXICO 
INDIANS; APACHE TRIBE OF THE JICARILLA RESER
VATION; APACHE, MESCALERO; NAVAJO; PUEBLO; 
U'J'AH INDIANS IN TERRITORY OF NEW MEXICO; 
ZUNI. 'l'emts Hoopes, IAA. Spec. St. 12 :113. A:pprop. St. 
9 :574; 10 :315; 11 :65; 15:198; 16:13, 544; 17 :165, 437; 
18:146,. 420; 19:176, 271; 20:63, 295; 21:114, 485; 26:504, 
862 ; 38 :582; 40 :561 ; 41 :408 ; 42 :117 4, 1527 ; 50 :564. Priv. 
St. 33 :1933; 34:1719, 1814, 1993, 2243, 2650; 35:1375, 1~89 , 
1431, 1606; 36:1758, 1760, 1762, 1805, 1813, 1815, 1816, 18-!3, 
1860, 2000, 2099; 39: 1358; 41: 1472 

NEW YORK. See also ALLEGANY RESERVATION; BUE' 
FALO CREEK RESERVATION; CATTARAUGUS RESER
VATION; CAYUGA; CORNPLANTER RESERVATION: 
IROQUOIS; MOHAWK; MONTAUK; OIL SPRINGS 
RESERVATION; ONEIDA; ONONDAGA; SENECA; SIX 
NATIONS; ST. REGIS; TONAWANDA. Per. Varney, 13 

Green Bag 399. Gov. P ·ub. 71 Cong., 2 sess., Hearings, H. 
Comm. Ind. Aff., H. R. 7000. Spec. St. 17 :466; 18 :273; 
20 :36 ; 26 :552 ; 27 :426'. Approp. St. 4 :636, 705 ; 5 :158, 298, 
612, 681, 766 ; 9 :382 ; 10 :686 ; 11 :425 ; 15 :198; 16 :544 ; 17 :165, 
437 ; 18 :146, 420; 19 :176, 271 :. 31 :10581; 32:245; 3.5:70. 
'1'1·eaties 7:272, 342, 403, 405, 586; 11:679. L. D. Memo. 
(D. J.) 1:35, 502; 3:31. 

NEZ PEHCE. See also IDAHO ; WASHINGTON; ]'ORT 
LAPWAI. Spec. St. 17:627; 22:7; 26:104, 130; 30:906, 918; 
32:198; 35 :597; 39:1199; 41 :553; 43 :21; 45 :1022, 1249; 
46:169, 1060; 48 :1216,. Approp. St. 12 :4, 44, 221, 512, 7'74; 
13 :161, 541 ; 14 :255, 492 ; 15 :198; 16 :13, 335, 544; 17 :165 ; 
18:146, 420; 19:176, 271; 20:63, 295; 21:67, 114, 485; 22:68, 
257, 433, 603; 23 :76, 362; 24:449; 25:217, 980; 26:336, 504, 
989 ; 27 :120, 6,12 ; 28 :286, 876 ; 29 :321 ; 30 :62, 571, 924 ; 
31 :221, 280 ; 32 :245, 9'82 ; 33 :189, 1048; 34 :325, 1015 ; 35 :70, 
781; 36:269, 774; 37 :518, 595; 38:77; 39 :14, 123, 969; 40:2, 
561; 41 :3., 408, 1156, 1225; 42 :W2, 552, 1174; 43:704; 45:2.; 
46 :1115. Priv. St. 20 :669; 21 :641 ; 23 :528; 25 :1190, 1316; 
40:1538; 41:1542; 42:1718, 1758 ; 43:1381; 44:1483, 1704, 
1813 ; 45 :1833, 1988 ; 46 :1886, 2094. T1·eaties 12 :945, 957 ; 
14 :647; 15 :693. Cases Ca,ldwell, 67 F ed. 391; Dick, 208 U. S. 
340; Ex. p. Dick, 141 Fed. 5 ; Ex. p. Tilden, 218 Fed. 920; 
Ex. p. Viles, 139 Fed. 68; Langforth, 102 U. S. 147; Langforth, 
12 C. Cls. 338; P el-ata-yakot, 188 Fed. 387; Pickett, 1 Idaho 
523; U. S. v. Brookfield, 24 F. Supp. 712; U. S. v. Hurshman, 
53 Fed. 543; U. S. v. Lewis, 95 F. 2d 236; U. S. v. Nez, 
95 F. 2d 232; U. S. v. Nez, 267 F ed. 495; U. S. v. Zumwalt, 
186 F ed. 596; Woolverton, 29 C. Cls. 107. Op. A. G. 14 :568; 
17:306; 20:42 .. I. D. RuJ'rngs 20 L. D. 167, Mar. 2, 1895; 29 
L. D. 251, Oct. 29, 1899 ; Memo. Sol. Off., June 7, 1930. 

NIKOLSKI, NATIVE VILLAGE OF. See also ALASKA; 
ALEUTS. Const. June 12, 1939. Char·ter June 12, 1939. 

NISQUALLY INDIANS. See also WASHINGTON; PUYAL
LUP; NISQUALLY, PUYALLUP, ETC., Spec. St. 43:111. 
Approp. St. 20 :63,; 21 :238. 114, 485 ; 23 :76; 24 :449; 25 :217, 
980; 26 :336; 41 :3; 43:672; 44:161. Cases Grow, .32 C. Cls. 
599; U.S. v. Provoe, 283 U. S. 753. · 

NISQUALLY, PUYALLUP, AND OTHER TRIBES AND 
BANDS OF INDIANS. See also WASHINGTON; NIS
QUALLY INDIANS; PUYALLUP. Approp. St. 11:65, 169, 
273, 3.29, 388; 12:44, 221, 512, 774; 13:161, 541; 14:255, 492; 
15:198; 16:13, 335, 544_; 17:165, 437; 18:146. Treaties 
10 :1132; 12 :9·27, 933-. 

NOATAK, NATIVE VILLAGE OF. See also ALASKA; ESKI
MO. Const. Dec. 28, 1939. Charter Dec. 28. 1939. 

NOME ESKIMO COMMUNITY. See also ALASKA; ESKIMO. 
Const. Nov. 23, 1939. Charter Nov. 23, 1939. 

NOOKSACK. See also WASHINGTON; SUQUAMISH. Spec. 
St. 43:886. Cases Dwamish, 79 C. Cls. 530. 

NORTH CAROLINA. See also CHEROKEE ; EASTERN BAND 
OF CHEROKEE; TUSCARORAS. Approp. St. 9:574. 

NORTH DAKOTA. See MANDAN; CHEYENNE; CHIPPE
WA; DAKOTA (SIOUX); DEVILS LAKE RESERVA
TION; FOR'r BERTHOLD; FORT TOTTEN RESERVA
TION; MANDAN; STANDING ROCK; THREE AFFILI
ATED TRIBES OF THE ii'ORT BERTHOLD RESERVA
TION; TURTLE MOUNTAIN; UNCPAPA. 

NORTHERN CHEYENNE OF THE TONGUE RIVER RESER
VATION. See also CHEYENNE; CHEYENNE-ARAPA
HOE; TONGUE RIVER RESERVATION. Spec. St. 19:254; 
44 :690; 45 :986; 47 :1569. Approp. St. 16 :13, 335, 544; 
17:165, 437; 18:146, 420; 19:271; 20:63, 295; 21:114, 485; 
2.2 :68, 433; 23 :76, 362.; 24 :449; 25 :980 ; 26 :336, 504, 989; 
27 :120, 612; 28 :286, 843, 876; 29 :321 ; 30 :62, 571, 924 ; 
31 :221, 1058 ; 32 :245, 982; 33 :1048 ; 34 :1015 ; 35 :317, 907; 
36 :269; 37 :518; 38 :77, 208, '582 ; 39 :123, 969; 40 :561; 41 :3, 
408; 42:552, 1154; 43:1141; 45:2,, 2.00, 1502, 1623; 46:279, 
860, 1115; 47 :91, 820; 52 :1114. Priv. St. 42 :1718. 'l'rea,tie.~ 
15 :655. Cases Brown, 32 C. Cls. 432. I. D. Rul'ings Memo. 
Sol., Dec. 2, 1937. Const. Nov. 23, 1935. Charter Nov. 7, 
1936. 

NUNAPITCHUK, NATIVE VILT .. AGE OF. See also ALASKA; 
ESKIMO. Const. Jan. 2, 1940. Chartet· Jan. 2. 1940. 

OAKINAKANE (OKANAGAN). See also WASHINGTON. 
Treaties 12 :951. 

OGLALA SIOUX TRIBE OF THE PINE RIDGE RESERV A
TION. See also NEBRASKA; SOU'l'H DAKOTA; SIOUX. 
Const. Jan. 15, 1936. 

OHIO. See also MIAMI; OT'rA W A; W APAGHKONETTA; 
WEA; WYANDOTTE. Approp. St. 4 :636. 
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OIL SPRINGS RESERVATION. See also NEW YORK. Gov. 
Pub. 72 Cong., 2 sess., Hearings, S. Comm. Ind. A:ff., S. 
5302. Spec. St. 31 :819. 

O.TIBWAY. See also CHIPPEWA; MINNESOTA; WISCON
SIN; MICHIGAN. P er. Cain, 2 Minn. L. Rev. 177; Mac 
Leod, 28 J. Crim. L. 181. 

OKANAGAN. See OAKINAKANE. 
OKLAHOMA. See al so ABSENTEE SHAWNEE TRIBE OF 

INDIANS OF OKLAHOMA; ALABAMA-QUASSARTE 
'J'RIBAL TOWN; APACHE; CADDO INDIAN TRIBE 
OF OKLAHOMA; CHEROKEE; CHEYENNE-ARAPAHOE 
TRIBES OF OKLAHOMA; CHICKASAW; CHOCTAW ; 
CITIZEN BAND OF PO~rA "\VATOMI I NDIANS OF OK
LAHOMA; CREEK; DIDLA WARE; EASTERN SHAWNEE 
TRIBE OF INDIANS ; FIVE CIVILIZED TRIBES ; lOW A 
TRIBE OF OKLAHOMA ; KA W; KICKAPOO TRIBE OF 
OKLAHOMA; MIAMI TRIBE OF OKLAHOMA; MODOC ; 
MUSCOGEE; OSAGE; OTTAW.A. TRIBE OF OKLAHOMA; 
OTTOE; PAWNEE INDIAN TRIBE OF OKLAHOMA; 
PEORIA TRIBE OF INDIANS OF OKLAHOMA; PONCA; 
OTTOE AND MISSOURIAS; POTA WATOMIE; QUA
PAW: SAC AND FOX TRIBE OF INDIANS; SHAWNEE: 
SEGER; SEMINOLE; SENECA-CAYUGA TIHBE OF 
OKLAHOMA; SIOUX; THLOPTHLOCO TRIBAL TOW?\ ; 
TONKAWA TRIBE OF INDIANS; . WICHITA; WYAN
DOT'l'E TRIBE OF OKLAHOMA. Temts Abel, SI; Stewart, 
GDO. Gov. Pub. 60 Cong., 1 sess., H. Rep. 1454; 74 Cong., 
1 sess., Hearings, S. Comm. Ind. Aff., S. 2047; 74 Cong., 2 
sess., Hearings, H. Comm. Ind. Aff., S. 2047. I. D. R~tlings , 
Memo. Sol., April 22, i938, May 24, 1938. 

OMAHA TRIBE OF NEBRASKA. See also NEBRASKA; 
OMAHA AND WINNEBAGOE; OTTOE; SACS, FOXES, 
lOW AS, SIOUX, OMAHAS, OTTOES AND MIS SO URIAS ; 
SANTEE SIOUX, WINNEBAGO; YANCTON. Per. Gates, 
21 A . .T. Soc. 'ci. 112; Mac Leod, 28 J. Crim. L. 181; Thayer, 
68 Atl. 1\Ionth. 540, 676. Spec. St. 4 :464; 11 :385; 17 :391; 
22:341; 24:214; 25:150; 26:329; 28:276, 507; 30:344, 912; 
3'2 :183 ; 36 :348, 580; 37 :111 ; 38 :1188 ; 39 :865 ; 43 :726, 820. 
.Approp. St. 4 :526, 616, 682, 780; 5 :36, 158, 298, 323, 402, 
417, 493, 704, 766; 9 :20, 132, 382, 544, 574, 252 ; 10 :41, 226 
315, 686; 11 :65, 169, 273, 319, 329, 388 ; 12 :44, 221, 512 
774; 13:161, 541; 14:255, 492; 15:198; 16:13, 335, 544' 
17:165, 437, 510; 18:146, 420; 19:176, 271; 20:63, 295; 21:114, 
485 ; 22 :68, 433 ; 23 :76, 362, 446; 24 :449; 27 :612 ; 32 :235 ; 
36:269; 39:123; 41:3, 408, 1225; 42:327, 552, 1174; 43:33, 

. 390, 1141, 1313; 44 :161, 453, 934; 45 :200; 46 :1115 ; 47 :91, 
820; 49:1757. Treaties 7:129, 282, 328, 511, 524; 10:1043, 
1132 ; 12 :927, 933', 939, 951, 957, 975; 14 :667. Oases Beck, 
65 Fed. 30; Chase, 256 U. S. 1; Chase, 238 Fed. 887; Clay, 
282 Fed. 268; Dixon, 268 Fed. 285 ; First, 59 F. 2d 367 : 
Gilpin, 256 U. S. 10; Hallowell, 239 U. S. 506; Hallowell, 
221 U. S. 317; Jacobs, 223 U. S. 200; Meeker, 173 Fed . • 
216 ; Omaha, 53 C. Cis. 549 ; Ross, 56 Fed. 855; Sloan. 
118 Fed. 283; Sloan, 95 Fed. 193; U. S. v. Celestine, 215 
U. S. 278; U. S. v. Chase, 245 U. S. 89; U. S. v First, 56 
F. 2d 634; U. S. v. Flournoy, 69 Fed. 886; U. S. v. Flournoy, 
71 Fed. 576; U. S. v. Kopp, 110 Fed. 160; U. S. v. Mathew
son, 32 F. 2d 745; U. S. v. Mummert, 15 F. 2d 926; U. S. v. 
Omaha, 253 U. S. 275; U. S. v. Phillips, 56 F. 2d 477; 
U. S. v. Sutton, 215 U. S. 291; U. S. ex rei. Standing, 
25 Fed. Cas. No. 14891. I. D. Rulings 27 L. D. 299, Sept. 
14, 1898; Memo. Sol., Jan. 22, 1936 ; April 14, 1938; Memo. 
Sol. Off., Dec. 30, 1938. Oonst. Mar. 30, 1936. Charter 
Aug. 22, 1936. 

OMAHA AND WINNEBAGOE. See also OMAHA TRIBE OF 
NEBRASKA. Spec. St. 29 :512; 33 :311; 35 :628. .AppTop St. 
15:110. 

ONEIDA 'l'RIBE OF INDIANS OF WISCONSIN. See also 
NEW YORK; WISCONSIN; IROQUOIS; SIX NATIONS. 
S,pec. St. 16:588. Approp. St. 5:158, 298; 9:20, 574; 25:217; 
32 :245; 33 :1048; 34 :325 ; 35 :781; 39:123, 969. Priv. St. 
6:895. Treaties Archives No. 19; No. 28. 7:47, 550, 566. 
Oas(}s New York, 170 U. S. 1; New York, 40 C. Cis. 448; 
Oneida, 39 C. Cis. 116; U. S. v. Boylan, 265 Fed. 165; U. S. 
Y. Cook, 19 Wall. 591; U. S. v. Elm, 25 Fed. Cas. No. 15048; 
U. S. v. Foster, 25 Fed. Cas. No. 15141; U. S. v. Hall, 171 
Fed. 214; U. S. v. King, 81 Fed. 625; U. S. v. N. Y., 173 

· U. S. 464. I. D. Rulings Memo. Sol., Jan. 16, 1934. Oons-t. 
Dec. 21, 1936. Charter May 1, 1937. 

ONONDAGA. See also NEW YORK; ALLEGANY; IRO
QUOIS; SIX NATIONS. Per. Harsha, 134 N. A. Rev. 
272. Approp. St. 5 :612. Priv. St. 6 :609, 835. Treaties 

Archives No. 19; 7 :550. Oases New York, 41 C. Cis. 462; 
New York, 40 C. Cis. 448; U. S. v. New York, 173 U. S. 
464. L . D. M emo. (D. J.) 5:179, I. D. Rulings Memo Sol., 
May 24, 1937. 

ONTONAGON (CHIPPEWA). See also M I C H I G AN ; 
CHIPPEWA. Approp. St. 47 :91. 

OREGON. See also ALSEA AND SILETZ RESERVATION; 
CAYUSE; CALAPOOIA, MOLALA, CLAKAMAS: OLA'f
SOP; COAST RANGE; CONFEDERATED TRIBES OF 
THE GRANDE RONDE COMMUNITY; COOS BAY; COW 
CREEK: GALEESE; GRANDE RONDE RESERVA
TION; KLAMATH; KLAMATH, MODOC, YAHOO SKIN 
BAND OF SNAKES; MALHEUR; MOLALA; MODOC; 
MOLEL; OREGON AND WASHINGTON TERRITORY; 
PAHUTE; PITT RIVER; ROGUE RIVER; SCOTONS; 
SHASTA; SILETZ; SNAKE; SIUSLAW; TILLAMOOK; 
UMATILLA; UMPQUA; WALLA WALLA; WARM 
SPRINGS. Speo. St. 11 :362; 13 :324; 28 :86; 49:801. 
Approp. St. 9 :544 ; 10 :15, 315, 686; 11 :169, 329, 388; 12 :4, 
44, 221, 512, 774; 13:161, 541; 14:255, 492; 15 :198; 16:13, 
335, 544; 17 :165, 437; 18 :146, 420; 19 :176, 271; 20:63, 295; 
21:114, 485; 22:68, 433; 23.76, 3'62; 24:449; 25:217, 980; 
26 :336, 989; 27 :120, 612 ; 28 :286; 29:321 ; 30 :62, 571, 921; 
31 :221, 280, 1058; 32 :245, 982; 33 :189, 1048; 36 :1289; 
37:518; 38:1443; 40:561. Priv. St. 12 :908·; 25:1332; 26:1164; 
28:1013, 1041; 33:1415, 1423', 1521, 1678, 1965, 2024, 2048; 
34:1456, 2820; 35:1204, 1219, 1375, 1389, 1406, 1431, 1446, 
1573, 1606; 36:1609, 1751, 1752, 1753, 1760, 1762, 1806, 1807, 
1815, 1843, 1859, 1984, 2000, 2099; 37:1030; 39:1588; 40:1484, 
1486, 1536; 41:1596; 42:1718. T1·eaties 12:963; 14:751. 

OREGON AND W A S H IN G T 0 N TERRITORY. See also 
OREGON; WASHINGTON. Temts Hoopes, IAA. Approp St. 
12:512, 774; 13 :161, 541; 14:255, 492; 15:198. Priv. St. 
34:1456, 1559, 1642, 1741, 1910, 2047, 2108, 2483, 2587, 2668, 
2752, 2757; 35:1462; 36:1609; 40:1489. 

OSAGE. See also OKT.1AHOMA; FIVE CIVILIZED TRIBES ; 
GREAT OSAGE NA'l'ION; LI'.rTLE OSAGE NATION. 
Texts Cheadle, ADI; Manypenny, OIW. Pe'r. Dixon, 23 Case 
& Com. 712; Harsha, 134 N. A. Rev. 272; Reeves, 23 Case 
& Com. 727; 3 Okla. S. B. J. 146. Gov. P'Ub. 68 Cong., 1 
sess., H . Rep. 16.'5; 68 Cong., 1 sess., H. Rep. 243; 74 Cong., 
1 sess., H . Rep. 740; 75 Cong., 3 sess., Hen rings, S. Comm. 
Ind. Aff., S. 3980 & S. 4036 ; 75 Cong., 3 sess., S. Rep. 1798 ; 
H. Rep. 2700; Hearings, H. Comm. Ind. Aft'., H. R. 8701. 
Spec. St. 4 :25, 729; 12 :28, 834 ; 17 :90 ; 18 :283 ; 19 :221 ; 
21:143, 291, 509; 24:388; 26:1095; 29:529; 31 :659; 32:43; 
33:240, 299; 34:208, 267, 539; 35:778, 1167; 36:855; 37:46, 
86; 39:867; 41:1097, 1249; 43:94, 244, 722, 1008; 46:1047; 
48 :501 ; 50 :805 ; 52 :347, 1037. Approp. St. 3 :277; 4 :92, 217, 
361, 470, 526, 616, 682, 705, 780; 5 :36, 73, 158, 298, 323, 402, 
417, 493, 704, 766; 9:20, 132, 252, 382, 544, 574, 570; 10:41, 
226, 315, 686; 11:65, 169, 273, 388; 12:44, 221, 512, 774; 
13 :161, 541 ; 14 :255, 492 ; 15 :110, 198 ; 16 :13, 335, 544 ; 17 :165, 
437, 530; 18:146, 420; 19:176, 271; 20:63, 295, 410; 21:40, 
114, 485 ; 22 :68, 257, 433, 603; 23 :76, 362 ; 24 :449; 25 :217' 
980; 26 :336, 989; 27 :120, 612; 28 :286, 876; 29 :321 ; 30 :62, 
571, 924 ; 31 :221, 1058 ; 32 :245, 982 ; 33 :189, 1048; 34 :325, 
1015, 1371; 35:614; 37:518; 38:582; 39:123, 969; 40:561; 
41 :3, 408, 1225; 42 :552, 117 4 ; 43 :390, 1141 ; 44 :453, 934 ; 
45 :200, 883, 1562, 1623; 46 :279, 1115, 1552; 47 :91, 820; 48 :362, 
984; 49:176, 1757; 50:564; 52:291, 1114. Pt·iv. St. 6:408, 
929; 17 :730; 21 :652 ; 24 :851 ; 26 :1414.. Treaties 7 :107, 183, 
474, 533, 550; 14:687. Oases Adams, 59 F. 2d 653; Ammer
man, 267 Fed. 136; Bailey, 43 C. Cis. 353; Board, 64 F. 2d 
775; Brewer, 260 U.S. 77; Brown, 146 Fed. 975; Browning, 6 
F. 2d 801; Butterfield, 241 Fed. 556; Choteau, 283 U. S. 691; 
Chouteau, 38 F. 2d 976; Continental, 69 F. 2d 19; Drum
mond, 34 F. 2d 755; Gay, 5 Okla. 1; Gillespie, 257 U. S. 
501; Globe, 81 F. 2d 143; Gordon, 7 Okla. 117; Haefr, 10 
Okla. 338; Harrison, 264 Fed. 776; Heiner, 275 U. S. 232; 
Herd, 13 Okla. 512; Hickey, 64 F. 2d 628; Hot, 92 U. S. 
698; Ickes, 80 F. 2d 708. In re Dennison, 38 F. 2d 662; In 
re Ingram, 12 Okla. 54; In re Irwin, 60 F. 2d 495; In re 
Penn. 41 F. 2d 257; Indian, 240 U. S. 522; Jump, 100 F. 2d 
130; Kansas, 80 C. Cis. 264; Kenny, 25D U. S. 58; Labadie, 
6 Okla. 400; La Motte, 254 U. S. 570; Lasater, 10 Okla. 335; 
Leavenworth, 92 U. S. 733; LeYindale, 241 U. S. 432; Logan, 
58 F. 2d 697; McCurdy, 246 U. S. 263; McCurdy, 264 U. S. 
484; Merchant, 35 C. Cis. 403; Missouri, 152 U. S. 114; Mor
gan, 224 Fed. 6~8; Morrison. 6 F. 2rl 811 ; Mosier, 198 Fed. 
54; Modd, 14 F. 2d 430; Ne-Kan-Wah-She-Tun-Kah, 290 
Fed. 303; Oklahoma, 220 U. S._290; Osage, 35 F. 2d 21; Osage, 
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66 C. Cls. 64; Price, 174 U. S. 373; Price, 33 C. Cls. 106; 
Quarles, 45 F . . 2d 585 ; Rogers, 45 C. Cls. 388; Russell, 10 
Okla. 340; Scheff, 33 F. 2d 263; Shore, 60 F. 2d 1; Silurian, 
54 F. 2d 43; State of Missouri. 7 How. 660; Stewart, 39 C. 
Cls. 321; Tapp. 6 F. Supp. 577; Taylor, 51 F. 2d 884; 
Thomas, 169 U. S. 264 ; '_rhomison, 35 C. Cls. 39'5 ; T inker, 231 
U. S. 681; Townsend, 265 Fed. 519; U. S. v. Aaron, 183 Fed. 
347; U. S. v. Barnett, 7 F. Supp. 573; U. S. v. Bowling, 256· 
U. S. 484; U. S. v. Carson, 19 F. Supp. 616; U. S. v. Cha-to
ka-na-pe-pha, 25 Fep. Cas. No. 147891a; U. S. v. Hale, fi1 
F. 2d 629; tJ. S. v. Harris, 29H Fed. 389; U. S. v. Howard, 8 F . 
Supp. 617; U. S. v. Hughes, 6 F. Supp. 972; U. S. v. 
Hutchings, 252 Fed. 841; U. S. v. Johnson, 87 F. 2d HJ5·; 
U. S. v. La Motte, 67 F. 2d 788; U. S. v. Law, 250 Fed. 
218; U. S. v. Luther, 260 Fed. 579; U. S. v. Mashunkashey, 
72 F. 2d 847; U. S. v. Mullendore, 74 F. 2d 286; U. S. v. 
Ramsey, 271 U. S. 467; U. S. v. Sands, 94 F . 2d 156; U. S. 
v. Sandstorm, 22 F. Supp. 190; U. S. v. Ta-wan-ga-ca, 28 
Fed. Cas. No. 16435; U. S. ex rei. Bown, 232 U. S. 598 ; 

. United Express, 19'1 Fed. 673; Utilities, 2: F. Supp. 81; W a t 
son, 263 Fed. 700; Webster, 266 U. S. 507; Williams, 83 F. 
2d 143; Wilhite, 5 Ind. T. 6~2:1; Work, 266 U. S. 161; Work, 
261 U. S. 352. Op. A. G. 18:5; 19:117; 21 :131; 33 :60; 34 :26; 
38:577. L. D. Memo. (D. J.) 3:187; 6:641; 10:32; 11:6.20, 
66·5; 12; :642. I. D. Rttlings. 34 L. D. 419, Jan. 25·, 1906 ; 
Op. Sol., Jan. 4, 19122, Aug. 16, 19'22, Sept. 30, 19·22, Nov. 1, 
1922, Dec. 28, 1924; Memo. Sol., Dec. 18, 19•25; Op. Sol. D ec. 
19, 19·25, Mar. 16, 1926; Memo. Sol. Off ., July 23, 1926; Memo. 
Sol., Sept. 3, 1926; Memo. Sol. Off., Sept . 14, 1926; Memo. 
Sol., Sept. 29, 19•26; Memo. Sol. Off., Oct. 27, 19126, Mar. 3, 
19>27; Op. Sol., Mar. 2,6, 1927 ; Memo. Sol. Off., Sept. 12, 
1927, Sept. 13, 19·27, May 14, 19Q8; Op. SoL, June 19, 19>28; 
Memo. Sol. Off., July 31, 19,28, Oct . 31, 1928, F eb. 21, 192(), 
April 18, 1929; Op. Sol., May 4, 1929 ; Memo. Sol. Off., May 
31, 19129; Op. Sol., June 26, 19·29; Memo. Sol. Off., Sept. 18, 
19·29, Feb. 3, 19130, Mar. 4, 19·30, July 8, 1930 ; Op. Sol., Ang. 
13, 19'30; Memo. Sol. Off., Nov. 5, 1930, Dec. 30, 1930, Mar. 
10, 1931, April 9, 1931, May 29, 1931; Op. Sol., Oct . 14, 1931, 
Feb. 4, 1932; Memo. Sol. Off., Dec. 15, . 1932, April 8, 19'33, 
May 27, 19133, May 21, 19'33, June 29', 1933, July 13, 19'33 ;_ 
Op. Sol., July 22, 1933; Memo. Sol., Oct. 22, 1933. Op. Sol., 
Dec. 8, 1933. Memo. Sol. Off. , Dec. 21, 19•33; Op. Sol., A11g. G, 
1934; Memo. Sol. Off., Sept. 26, 1934 ; Memo. Sol. , Oct. 3, 
19·34; Memo. Sol. Off., Oct. 17, 1934; Memo. Sol., Nov. 1':1, 
1934; Op. Sol., Nov. 28, 1934, Dec. 16, 1935; Memo. Sol., 
Dec. 17, 19·35; Op. Sol., April 23, 1936; Memo. Sol. , Ma y 8, 
1936; Op. Sol., Jan. 4, 1937, Jan. 26, 1937; Memo. Sol. Off. , 
Feb. 13, 1937, Oct. 27, 1913.7; Memo. Sol. , Nov. 5, 1937; Menlo. 
Svl. Off., Jan. 30, 1938. 

OTTOE. See also OKLAHOMA; OMAHA; SAC, FOXES, 
TOW AS, SIOUX, OMAHAS, OTTOES AND MISSOURIAS; 
PONCA. Per. MacLeod, 28 J. Crim. L. 181. Spec. St. 
4 :464 ; 19 :208 ; 21 :380; 26 :81 ; 48 :501. A.ppr-op. St. 4 :705; 
5 :158; 17:510; 19· :102, 363; 20:115; 22:603; 41:408, 1225; 
42 :552; 43 :390; 44 :934; 45 :1623; 47 :91; 48 :984. 'l'reaties 
7:154, 277, 328, 429, 511, 524; 11 :605. Oases Foster, 189 
U. S. 325; Maust, 283 Fed. H12; Otoe, 52 C. Cls. 424; 
R eeves, 16 Okla. 342 ; Sharp, 138 Fed. 878 ; Sloan, 118 
Fed. 283; Stevens, 34 C. Cis. 244; U. S. v. Homeratha, 40 
F. 2d 305. 

OTTOE AND MISSOURIAS. See also OKLAHOMA; PONCA ; 
OTTOE ; MISSOURI. Gov. Pnb. 72 Cong., 1 sess., Hear
ings, H. Comm. Ind. Aff. , H. R. 10927. Spec. St. 17 :391 ; 
20 :471; 27 :568; 28 :84; 30:834; 31 :59; 36 :855. A.pprop. St. 
4:616, 682, 705, 780; 5 :36>, 158, 298, 323, 402, 417, 493, 704, 
766; 9:20, 132, 252, 382, 544, 574; 10:41, 226, 315, 686; 
11 :65, 169, 273, 329, 388; 12 :44, 221, 512, 774; 13' :161, 541; 
14 :255, 492; 15 :198 ; 16 :13, 335, 544 ; 17 :165, 437 ; 18 :146, 
420; 19 :176, 271; 20:63, 115, 295; 21:114, 485; 22:68, 433; 
23 :76, 362; 24 :449 ; 25 :217, 980; 26 :336, 989 ; 27 :120, 612; 
28 :286, 876 ; 32 :245 ; 33 :189, 1048; 34 :325. Priv. St. 24 :969. 
T r-eaties 10 :1038, 1130. Oases Axhelm, 9 Okla. 321 ; Du
buque, 109 U. S. 329. 

OURAY. See 'l'ABEGUACHE, MUACHE, CAPOTE, WEEMI
NUCHE, YAMPA, GRAND RIVER AND UINTAH BANDS 
OF UTES; UINTAH. 

OZET TE. See also NEAH BAY; 'VASHINGTON. Spec. St. 
36 :1345. Oases Mitchell, 22 F. 2d 771. 

P AH -UTE (PAIUTE). See also ARIZONA ; CALIFORNIA; 
NEVADA; OREGON; BIG PINE RESERVATION; FORT 
BIDWELL; FORT McDERMITT, PAIUTE, SHOSHONE 
'I'RIBE OF 'CHE FORT McDERMITT INDIAN RESER
VATION; KAIBAB; KANOSH; MOAPA RIVER; PYRA
MID L AKE P AIUTE 'l'RIBE O:E' THE PYRAMID LAKE 
RESERVATION; RENO-SPARKS INDIAN COLONY; 
SAN JUAN; SHEBIT; SHEWITS; SHOSHONE-PAIUTE 
TRIBE OF DUCK VALLEY RESERVATION; SNAKES; 
WALKER RIVER P AIUTE 'l'RIBE OF THE WALKER 
RIVER RESER VA 'l'ION; WARM SPRINGf;; WINNE
MUCCA I NDIAN COLONY ; YERING'l'ON PAIUTE 
TRIBE . Spec. St. 36· :855 ; 42 :1246 ; 43 :246, 595, 1096; 
44 :761, 771 ; 45 :160; 46 :820; 50 :239, 241. A pprop. st. 
16 :544; 20 :63, 295 ; 21 :114, 48!5 ; 22 :582 ; 23 :76 ; 24 :449; 
25:217, 980; 26 :336, 989; 27 :120, 612; 28 :286, 876; 29· :321; 
30 :62, 571, 924; 31:1058; 32:245. 982; 33:189, 1048; 34:325; 
41 :1225 ; 42 :552; 44 :101, 453 ; 45 :2, 200, 1562 ; 46 :279, 1115; 
47:91 , 525, 820; 48:362; 49:176, 1757; 50:564. Priv. St. 
26 :1164; 46 :1832; 48 :1389. Cases Marks, 161 U. S. 297; 
Marks, 28 C. Cis. 147; U. S. v. Lewis, 253 F ed. 469; U. S. v. 
Miller, 105 ·Fed. 944; U. S. v. Sturgeon, 27 Fed. Cas. No. 
16413 ; U. S. v. Walker, 104 F. 2d 33<1. I. D . Rnlings Memo. 
Sol., July 25, 1934, Aug. 22, 1936, Oct. 19, 1938. 

OTTAWA TRIBE OF OKLAHOMA. See also OKLAHOMA ; 
CHIPPEWA, OTTAWA AND POTTA w· ATOMIE; OTTAWA 
AND CHIPPEWA; OTTAWA, POTTA W ATOMIE, CHIP- , 
PEW A AND OTHER TRIBES OF I NDIANS. T exts 
Manypenny, OIW. Spec. St. 3 :308, 319', 690; 4 :302 ; 9 :342 ; PALA MISSION. See CALIFORNIA; MISSION. A pprop. St. 

39 :123 ; 41 :3, . 408 ; 42 :117 4 ; 43 :390, 1141 ; 44 :453, 934 ; 
45:2oo, 1562; 46:1115; 47:91; 48:362; 49:176, 1757 . . r. D . 
Rulinps Op. Sol., April 9, 1935. 

12 :207; 14 :370; 17 :388, . 623; 18 :516; 19• :55 ; 21 :511 ; 26 :24. 
Approp. St. 1 :460; 2 :407, 467; 3 :393, 517 ; 4 :390, 394, 505, 
526, 528, 616, 631, 636, 682, 705, 780; 5 :36, 73, 158, 298, 323, 
402, 417, 493, 704, 766,; 9:20, 132, 252, 382, 544, 574; 10:41, 
226, 315, 686; 11:65, 169, 273, 388; 12:44, 221, 512. 774; 
13 :161, 541 ; 14 :255; 15 :198 ; 16 :13, 544; 17 :122, 437 ; 26 :989 ; 
29 :321; 33 :1048; 34 :325 ; 48 :984. PTiv. St. 6 :887, 919, 920, 
924, 741; 11:556; 12:883. Treaties Archives No. 44; 7 :16, 
28, 49, 87, 112, 118, 131, 146, 160, 178, 207, 218, 272, 315, 
320, 323, 326, 420, 491; 8:116; 11 :621; 12 :1237; 14:657: 
15 :513". Oases Dubuque, 109 U. S. 329; Elk, 112 U. S. 94; 
Godfrey, 10 Fed. Cas. No. 5497; Libby, 118 U. S. 250; Ottawa, 
42 C. Cls. 240; Ottawa, 42 C. Cls. 518; Pam-to-pee, 187 
U. S. 371; Spalding, 160 U. S. 394; Wiggan, 163 U. S. 56. 
Op. A. G. 2 :56·2; 3 :206, 209; 13:336. I. D. Rulings Memo. 
Sol., May 1, 19'3.7. Oonst. Nov. 30, 1938. Charter June 2, 1939. 

OTTAWA AND CHIPPEWA. See also OTTAWA; WISCON
SIN; CHIPPEWAYS, OTTAWAYS AND POTTAWATO
MIE. Spec. St. 11 :381. Approp. St. 5 :158, 298, 323, 402, 
417, 493, 704, 7661; 9 :2.0, 132, 252, 382, 544, 574; 10:15. 41, 
226, 315, 686; 11:65, 169, 273, 388; 12:44, 221, 512, 774; 
13" :161, 541, 14 :255, 492; 15 :198; 16 :13, 335, 544; 17 ,;165, 
437; 18:146, 420; 19:176, 271; 20:63, 295; 21 :114, 485; 
22 :68, 433 ; 23 :76, 362; 33 :1048 ; 35 :70. 

OTTAWA, POTTA W ATOMIE, CHIPPEWA, AND OTHER 
TRIBES OF INDIANS. See also OTTAWA; OTTAWA
AND CHIPPEWA; WISCONSIN; CHIPPEWAYS, OTTA

. WAYS AND POTTA WATOMIES. Priv. /St. 9 :741. 

PALM SPRINGS. See also CALIFORNIA; AGUA CALIEN'_rE, 
MISSION. Go1.J. Pub. 75 Cong., 1 sess., Hearings, S. Comm. 
Ind. AfE., S. 1424 ; 75 Cong., 3 sess., Hearings, H. Comm. 
Ind. Aff., H. R. 7450. SzJcc. St. 50 :81J. I. D. Rulings 
Memo. Sol. Off. I. D., June 7, 1937. Memo. Sol. I. D., Oct. 
21, 1938. 

PAPAGO. See also ARIZONA; AK CHIN; SAN XAVIER. 
P er. Brown, 39 Yale L. J. 307. Gov. Pub. 73 Cong., 2 sess., 
H earings, S. Comm. Ind. Aff., S. J. Res. 95. Spec. St. 
22 :299 ; 25 :639 ; 44 :762, 775 ; 45 :617 ; 46 :1202 ; 48 :984 : 
50 :536; 52 :347. Approp. St. 16 :544; 37 :518 ; 38 :77, 208, 
312, 582 ; 39 :123 ; 40 :561, 821 ; 41 :3, 35, 327, 408, 1156, 1225; 
42:29, 552, 1174; 43:390, 1141; 44:453, 1250; 45:2, 200, 
883, 1562; 46:279, 1115, 1552; 47:820; 48:362; 49:1757; 
50 :564; 52 :291. Oases Bailey, 47 F. 2d 702. Op. A. G. 
38:121. I. D. Rulin,qs Op. Sol., May 7, 19'3'4; Op. Atty. 
Gen., Nov. 1, 19:34; Op. SoL, Oct 16, 1935, Dec. 28, 1937; 
Memo. Sol. Off., Nov. 29, 1938; Memo. Sol., F eb. 23, 1939. 
Oomlt. Jan. 6. 1937. 

PAWNEE INDIAN TRIBE OF OKLAHOMA. See also OKLA
HOMA; GRAND RIVER; PONCA; YANOTON; SIOUX; 
T ONKAWA 'TRIBE OF INDIANS OF OKLAHOMA. Per. 
Mac Leod, 28 J. Crim. L. 181. Spec. St. 19': 28; 20: 541; 

. 34 :267; 26 :60, 81 ; 28 :71; 29 :529 ; 35: 465; 45 :939; 48 :501 . 
Approp. St. 4 :705, 780; 5 :36, 158, 298, 323, 402, 493, 704. 

J 
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766; 9:20, 252, 382, 544, 574; 10:41, 226, 315, 686; 11:65, 
169, 273, 329, 388; 12 :44, 113', 221, 512, 774; 13 :161, 541; 
14:255, 492; 15:198; 16:13, 335, 544; 17:165, 437, 510; 
18:146, 420; 19:102, 176, 271; 20:63, 295; 21:67, 114, 485; 
22: 68, 257, 302, 433, 603; 23: 76, 362; 25:217, 980; 26: 336, 
989; 27 :120, 612; 28 :286, 424, 876; 29 :321; 30 :62, 105, 
924; 31:221, 1058; 32:245, 982; 33:189, 1048, 1214; 34:325, 
1015, 1371; 35:70, 781; 36:202, 269, 774; 37:518; 38:77, 
582 ; 39 :123, 969 ; 40 :561 ; 41 :3, 408, 503, 1015', 1125, 1156 ; 
42:29, 552, 1174; 43,:390, 704, 1141; 44:453, 934; 45:200, 
1562, 1623; 46 :279, 1115 ; 47 :91, 820; 48 :362, 984; 49 :176, 
1757 ; 50 :564; 52 :291. Priv. St. 9 :688, 789. Treaties 7 :172, 
173, 279, 448; 9: 949; 11: 729. Oases Pawnee, 56 C. Cis. 1; 
U. S. v. Board, 13 F. Supp. 641; U. S. v. Sa-coo-da-cot, 27 
Fed. Cas . .No. 16212. l. D. Rulings Memo. Sol. Off., :i\fay 
15, 1935. Oon.'Jt. Jan. 6, 1938. Oha·rter April 28, 1938. 

PAWNEE, PONCA" & YANCTON SIOUX. See also PAWNEE ; 
PONCA; YANCTON; SIOUX; OKLAHOMA. Approp. St. 
12:44, 512, 774; 13:161, 541; 14:255, 492; 15:198; 16:13; 
46:90. 

PAW PAW (QUAPAW). See also OKLAHOMA; QUAPAW. 
Cases Wilson, 38 C. Cls. 6. 

PECHANGA RESERVATION. S<>e CALIFORNIA. Tewts 
1\Ianypenny, OIW. 

PEMBINA BAND. See MINNESOTA ; CHIPPEWA; CHIP
PEW A, PEMBINA BAND; RED LAKE. 

PEND D'OREILLE. See nlso MONTANA; COEUR D'ALENE; 
FLATHEAD, KOOTENAI A.ND PEND D'OREILLE; 
SALISH. Rpec. St. 43 :21. Approp. St. 12 :44, 221, 774; 
13 :161, 541; 14 :492; 15:198; 17 :437; 18 :146. Oases Clair
moiJt, 225 U. S. 551 ; U. S. v. H eyf1·on, 138 Fed. 964; U. S. 
Y. H eyfrou, 188 Fed. 9G8. 

PENNSYLVANIA. f;ee CORNPLANTER RESERVATION. 
PEORIA TRIBE OF INDIA.r rs OF OKLAHOMA. See also 

OKLAHOl\IA; ILLINOIS INDIANS; INDIAN TERRI
TORY; K.\SKA~KIAS AND PEORIA; PEORIA AND 
l\liAMI; MIAMI; PEORIA, KA"SKASKIAS, PIANKESHA W 
AND WEAS ; PIANKERHA W; PIANKESHA WS AND 
WEA S; WEAS. 1'exts 1\Iauypenuy, OIW. Per. F iynn, 62 
Cent. L .. J. 399. Spec. St. 4:594; 12:539; 17: 631; 24 :3S8. 
Approp. St. 3 :517; 4 :036 ; 10 :!376 ; 17 :122 ; 21 :435 ; 25 :505, 
565; 28 :424; 29:321; 30 :62. 'l'reaties 7 :181, 403; 10 :1082; 
15:513. Cases Bowliug, 233 U. S. 528; Bowling, 290 Fed. 
438; Elk, 1J2 U. S. 9-l; Finley, 4 Ind. '1'. 386; Lykins, 184 
U. S. 169; Oklahoma, ~·ns U. S. 57•!; Richardville, 28 Fed. 
52; U. S. v. Bowling, 25G U. S. 484: U. S. v. Brindle, 110 
U. S. 688; U. S. v. Runrtell, 181 l!"'ed. 887. Op. A. G. 19:115. 
l. D. Rulings Memo. Sol., Dec. 13, 1938. Const. Oct. 10. 
1939. 

PEORIA AND KASKASKIA. See also KASKASKIA; PEORIA; 
PEORIA, KASKASKIA, WE.:\ AND PIANKESHAW; 
PEORIA AND MIAl\li; ILLINOIS. Treaties 7:410. 

PEORIA, KASKASKIA, WIDA AND PIANKESHAW. See also 
KASKARKIA; PEORL\.; PEORIA A~ 1D KASKASKIA; 
PEORIA AND 1\HA.l\H; WEA; ILLINOIS. Appmp. St. 
16:J3; 17:Hi5; 25:9"0. 

PEORIA AND 1\liAMI. See nlso MIAMI; PEORIA; PEORIA 
AND KASKARKIA; PEORI.A, KASKASKIA, WEA AND 
PIANKESHA W ; ILLINOIS. A1)'{JTOp. St. 31 :221 ; 32 :245. 
I. D. Ruli11fJ8 12 L. D. 168, June 25, 18!)0. 

PEQUOT (PEQUODS). See also CONNECTICUT; RHODE 
ISLAND. Per. Thayer, G8 Atl. Month. 540, 676. Weeden, 
2 J. H. Univ. Studies 385. · 

PIANKESHA W. See also ILLINOIS; MISSOURI; PEORTAS, 
KASKA SKIAS, W E A S , PIANKESHA WS ; PIANKE
SHAWS AND WEAS; QUAPAW. Spec. St. 3:308, 319; 
4:594; J2 :539; 17:631. App1·op. St. 1 :460; 2:338, 443: 
4 :526, 61 G, 636, 682, 780 ; 5 :36, 158, 298, 3'23, 402, 417, 493. 
704, 766 ; 9 :20, 252, 382, 544 ; 574 ; 10 :41, 226, 315, 576 ; 
17:122; 21:435; 25 :50fi, 565; 28:424. Treaties 7:49, 74, 
77, 81, 83, 91, 100, 124 ; 8 :116; 10 :1082 ; 15 :513. Cases 
Bowling, 233 U. S. 52· ; Johnson, 8 WI1eat. 543; Richard
ville, 28 Fed. 52; U. S. v. Bowling, 256 U. S. 484; U. S. \ 
Brindle. 1JO U. S. 688; U. S. v. Rundell, 181 Fed. 88·,. 
Op. A. G. 19 :115. 

PIANKESHA WAND WEAS. See also ILLINOIS: MISSOURl , 
PIANKESHA W; WEA. 'Pexts Manypenny, OIW. Appro]J. 

· St. 4 :636; 10:686. 'l'reatiPs 7 :410. 
PICURIS PUEBLO. See NE\V MEXICO; PUEBLO. 
PIEGAN. R<"e also MONTANA; BLACKFEET; BLACKFEIC'r, 

BLOODS AND PIEGANS; BLOOD; GROS VENTRE. 
TeQJts Manypenny, OIW. Spec. St. 18 :28; 22 :7 ; 25 :113; 

33 :816; 36 :1080; 43 :21. Oases Albright, 53 C. Cls. 247; 
Henkel, 237 U. S. 45; U. S. v. Higgins, 103' Fed. 348; 
Winters, 207 U. S. 564. 

PIMA. See also ARIZONA; FORT McDOWELL MOJAVE 
APACHE COMl\lUNITY; GILA RIVER; GILA RIVER 
PI::\IA MARICOPA INDIAN COMMUNITY; MARICOPA 
COl\IMUNITY; PIMA AND MAHICOPA: SALT RIVER 
RESERVATION. Per. Brown, 39 Yale L. J. 307. Spec. St. 
41:786. A]Jprop. St. 23:76; 24 :449; 25:217, 980; 26:336, 
989; 27 :120; 31 :221, 32 :245, 982 ; 33 :189 ; 1048 ; 34 :325, 
1015; 35:781; 36:269; 37:518; 38:582, 1138; 30:14, 123, 
969; 40:561; 41:3, 408, 1225; 42:552, 1174; 43:390, 704, 
1141; 44 :453', 934; 45:200, 883, 1562; 46 :DO, 279, 860, 1115; 
4 7 :91 ; 48 :362 : 49 :176 ; 50 :564 ; 52 :291. Cases Estate of 
Walker, 5 .Ariz. 70; Luke, 35 C. Cls. 15; Maricopa, 156 
U. S. 347. I. D. Rulings Memo. Sol., Feb. 19, 1933; Memo. 
Sol. Off., Dec. 27, 1934. 

PIMA AND MARICOPA. See also ARIZONA; GILA RIVER 
Pll\1A-MARICOPA INDIAN COMMUNITY; MARICOPA; 
PI.l\1A. Approp. St. 18:146; 20:63; 21 :114; 27:120. 

PINE RIDGE. See also SOUTH DAKOTA; OGLALA; SIOUX. 
Spec. St. 25 :88; 36 :440, 448, 1087; 41 :1193 ; 45 :747; 46 :169; 
47 :300. Approp. St. 26:989; 31:221; 32:245, 982, 1031; 
33:1048; 34:325, 1015; 35:478, 781; 38:77; 46:90; 47:525; 
50 :755. PTiv. St. 38 :1471. Cases Fish.er, 226 Fed. 156; 
J ohn, 177 U. S. 529; Reynolds, 174 Fed. 212; Reynolds, 
205 Fed. 685. 1. D. Rulings Memo. Sol., Aug. 23', 1937, 
Mar. 12, 1938. 

PIPESTONE. See also MINNESOTA; LO,VER SIOUX IN
DIAN COl\11\IUNITY IN 1\HNNESOTA; PRAIRIE ISLAND 
I riDIAN COMMUNITY fN MINNESOTA; RED PIPE
STONE ; SIOUX ; YANKTON. Spec. St. 26 :764:. Approp. St. 
28:286. Priv. St. 49:2342. 

PI'l'T RIVER. See ,also CAI..~IFORNIA ; OREGON ; SACRA
MENTO. Spec. St. 12 :199. Priv. St. 38 :1350. Oases Butler 
v . U. S., 38 C. Ch:;. 167. 

POINT HOPE, NATIVE VILLAGE OF. See also ALASKA; 
ERKIMO. C011st. Feb. 29, 1940. Clla1·ter Feb. 29, J940. 

POJOAQUE (TEWA). See NEW MEXICO; PUEBLO. 
POl\10. See CALIFORNIA; BIG VALLEY BAND; KASBIA 

BAND: :MANCHESTER BA~D; ROUND VALLEY 
RESERVATION. 

PONCA. (PONCA TRIBE OF NATIVE AMERICANS.) See 
also NEBRASKA ; OKLAHOMA; OTTOE ; OTTOE AND 
1\USSOURIA; PA 'VNEE. Per. Canfield, 15, Am. L. Rev. 
21: Harsha, J34 N. A. Rev. 272; Mac Leod, 28 J. Crim. L. 
181. Spec. St. 12 :113 : 25 :94, 888; 26 :81 ; 28 :72 ; 30 :834; 
38 :1188; 39 :237; 43 :729 ; 48 :501. Approp. St. 1~ :-1, 44, 
221, 512, 774; 13:161, 541; 14:255, 492; 15:198; 
16 :13, 335, 515, 544; 17 :165, 437 ; 18 :146, 420; 19 :176, 271 ; 
20:63, 295, ~77; 21 :114. 414, 485; 22:68, 257, 433, 603; 23:76, 
362; 24:449; 25:217, 980; 26:336, 989; 27:120, 612, 646; 
28:286, 876; 29:267, 321; 30:62, 571, 9124; 31 :221, 1058; 
32 :245, 982 ; 33 :189, 1048 ; 34 :325, 1015 ; 35 :70, 781 ; 36 :269; 
37 :518: 3R :77. 582; 39 ~123. 969: 40:561 : 41 :3. 4.08, 1225; 
42 :iiG2. 767, 1174; 43:390, 704, 1141; 44:453, 934: 45:200, 
15G2. 1G23; 46 :1115; 47 :91; 48 :984. Treaties 7 :155, 247; 
12:997; 14:675. Ca.<~es Conway, 149 Fed. 261; DaYidson, 34 
C. Cls. 1G9; First, 270 U. S. 243; Foerster, 116 Fed. 860: 
Foster, 189 U. S. 325: Megreedy, 12 Okla. 666; Miller, 57 F. 
2d 987; Pam-to-pee, 187 U. S. 371; Sharp, 138 Fed. 878; U. S. 
v. Hutto, No. 1, 256 U. S. 524; U. S. ex. rel. Standing, 25 Fed. 
CRs. No. 14891; Wilson, 38 C. Cls. 6. I. D. Rttlin{Js 34 L. D. 
252, Nov. 7, 1905; Memo. Sol., Oct. 17, 1934, April 9. 1936, 
Mar. J 2, 1938, Apri114, 1938. Gunst. April 3, 193(5. Charter 
.Aug. 15. J 936. 

PORT GAMBLE IrTDIAN COMMUNITY. See also WASHING· 
TON. Const. Sept. 7. 1939. 

PORT 1\lADISON. See also WASHINGTON; SNOHOMISH; 
TULALIP. Approp. St. 33 :1048. I. D. Rulin.qs Memo. 
Sol.. .Tnl:v 2. Hl3fi. 

POT.A WATOMIE. See all;;o KANSAS; WISCONSIN; CITIZEN 
BAND OF POTA W ATOMl INDIANS OF OKLAHOMA; 
FOREST COUNTY POTA W ATOMIE COMMUNITY; 
HURON: OTTOWA AND POTA W ATOMIE. Tewts Many
penny, OIW. Per. !) J . H. Univ. Studies 541: Gov. Pub. 
7f5 Cong., 3 sess., Hearings, S. Comm. Ind. Aff., S. 2854, S. 
Rep 1919. Spec. St. 3 :308, 319, 690; 4 :18n. 234, 302, fi64; 
9 :213 ; 14 :370 ; 17 :159 ; 20 :282, 542 ; 25 :79 ; 26 :24- ; 27 :394 ; 
28 :3 ; 30 :909; 37 :194 ; 43 :819 ; 44 :801 ; 45 :159; 48 :501. 
Approp. St. 1:460; 2:407, 467, 607; 3.393, 517; 4:232, 361, 
390, 394, 432, 463, 470, 505, . 526, 532, 616, 631, 636, 669, 
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682, 705, 780; 5:36, 73, l58, 298, 323, 402, 493, 517, 704, 766; 
9:20, 132, 252, 382, 544, 574; 10:15, 41, 226, 315, 686; 11:65, 
169, 273, 388; 12 :44, 207, 221, 512, 774; 13 :161, 541; 14 :2'55, 
492; 15 :198; 16 :13, 335, 544; 17 :165, 437; 18 :146, 402, 420; 
19:176, 271; 20:63, 295; 21 :114, 485; 22:68, 433; 23:76, 362; 
24 :449; 25 :217, 980; 26 :336, 989; 27 :120, 612; 28 :286, 424, 
876 ; 29 :321 ; 30 :62, 9;24 ; 31 :221, 1058 ; 32 :245, 982 ; 33 :189, 
1048 ; 34 :325, 1015 ; 35 :70, 781 ; 36 :269 ; 37 :518, 595 ; 38 :77; 
39:123, 969; 40:561; 41:3, 408, 1225; 42:552, 1174; 43 :390, 
704, 1141 ; 44 :453, 934; 45 :200, 883, 1562 ; 46 :279, 1115; 
47:91; 48:984. Pri1J. St. 6:409, 473, 676, 749, 816, 818, 
834, 896, 915, 919, 920, 922, 927; 9 :710, 741; 11:556; 12:883, 
915; 29:804; 31:1469, 1572; 39:1477; 44:1475. Treaties 
Archives No. 44; 7:28, 49, 74, 87, 91, 105, 112, 113, 115, 118, 
123, 131, 146, 160, 185, 200, 208, 218, 272, 29'5, 305, 315, 317, 
320, 323, 326, 342, 378, 39'4, 399, 467, 468, 469, 400, 498, 499, 
500, 505, 513, 514, 515, 528, 532; 8:116; 9:853; 12:1191; 
14:657, 763; 15:531. Cases Bertrand, 36 F. 2d 351; Board, 
100 F. 2d 929; Briggs, 37 Fed. 135; Cr-ews, 1 Black 352; 
Doe, 23 How. 457: Elk, 112 U. S. 94; Elwood, 104 U. S. 562; 
Godfrey 10 FPd. Cas. No. 5497; Goodfellow, 10 Fed. Cas. 
No. 5537; Gray, 10 Fed. Cas. No. 5714; Laughton, 75 Fed. 
789; Lowry, 15 Fed. Cas. No. 8584; Miller, 249 U. S. 308; 
Mulligan, 120 Fed. 98; Nadeau, 253 U. S. 442; Pam-to-Pee, 
187 U. S. 371.; Pka-0-Wah-Ash-Kum, 8 Fed. 740; Potawa
tomie, 27 C. Cis. 403; Renfrow, 3 Okla. 161; Sage, 235 U. S. 
99·; U. S. v. Downing, 25 Fed. Cas. No. 14991; U. S. v. Getzel
man, 89 F. 2(1. 531: U. S. v. Navarre, 173 U. S. 77; U. S. v. 
Parkhurst-Davis 17n U. S. R17; U. S. v. Payne, 27 Fed. Cas. 
No. 16014: U. S. v. Patrick, 73 Fed. 800; Williams, 242 U. S. 
434. Op. A. G. 3 :33; 5 :284; 6 :49, 711 ; 16 :310, 325; 18 :447, 
497, 517; 19:134, 242. I. D. Rulings 11 L. D. 103, July 14, 
1R90: 13 L. D. 318, May 14, 1891 ; 13 L. D. 310, Aug. 28, 
1891 ; 13 L. D. 314, Sept. 3, 189'1 ; 24 L. D. 511, June 8, 1897 ; 28 
L. D. 71, Jan. 30, 1899; Memo. Sol. April 4, 1933; Memo. 
Sol. Off. Sept. 21, 1937; Memo. Sol. Dec. 18, 1937; Op. Sol., 
Feb. 7, 1938; Memo. Sol., Dec. 22, 1938. 

PRAIRIE ISLAND INDIAN COMMUNITY. See also MIN
NESOTA; SIOUX, MDEWAKANTON. I. D. Rulings Memo. 
Sol., April 15, 1936. Canst. June 20, 1936. Charter July 
23, 1937. 

PUEBLO. See also NEW MEXICO; ACOMA; NAMBE; ZUNI. 
Texts Brayer, PIL. Per. Brown, 15 Minn. L. Rev. 182; 
Brown, 39 Yale L. J. ·307; Quail, 6 J. B. A. Kan. 158; Rene-
han, 33 N. M. S. B. A. 72: Russell, 18 Yale L. J. 328; Sey
mour, 10 A. B. A. Jour. 36; Thayer, 68 Atl. Month. 540, 676. 
Gov. P1.tb. fi9 Con g., 1 sess .. S. Ren. 716, H. Rep. 955; 70 
Cong., 1 sess., H. Doc. 141; 71 Cong., 3 sess., S. 5828; 72 
Cong., 1 sess., H. R. 9071; 75 Cong., 3 sess., S. Rep. 1986. 
Spec. St. 9 :631; 11 :374; 36:557; 43 :92, 636; 44:498, 1098; 
45 :312, 442, 717, 1161; 46:1509; 48:108; 49:800, 1459, 1528; 
52 :778. Approp. St. 9:974; 10:41, 315; 11 :169; 16:335, 
544 ; 17 :165 ; 18 :146 ; 20 :63, 295 ; 21 :485 ; 22 :68, 433 ; 23 :76, 
362 ; 24 :449; 25 :217, 980; 26 :336, 989; 27 :120, 612 ; 28 :286, 
876; 29 :321; 30 :62, 571, 924; 31 :1058; 32 :245, 982; 33 :189, 
1048 ; 34 :325, 1015 ; 35 :70, 781 ; 36 :269, 1058 ; 37 :518 ; 38 :77, 
582; 39 :123, 969; 40 :561; 41 :3, 408, 1156, 1225; 42 :29, 437, 
552, 117 4 ; 43 :390, 704, 753, 1014, 1141, 1313 ; 44 :161, 330, 
453, 934, 1178 ; 45 :2, 64, 200. 883, 1094, 156·2, 1623 : 46 :90, 
173, 279, 1115, 1552; 47 :91, 820; 48 :274, 362; 49:176, 1757; 
50 :564 ; 52 :291. Priv. St. 43 :1597. Cases De La 0, 1 
N. M. 226: Garcia, 43 F. 2d 873: Jaeger, 29 C. Cls. 172; Lane, 
249 U. S. 110; Luke, 35 C. Cls. 15; Pueblo of Laguna, 1 N. M. 
220: Puehlo Picuris, 50 F. 2d 12; Pueblo de San Juan, 47 F. 
2d 446 ; Pueblo of Santa Rosa, 273 U. S. 315; Pueblo de 
Taos, 64 F. 2d 807; Pueblo de Taos, 50 F. 2d 721; Romero, 
24 C. Cls. 331; Territory, 12 N. M. 139; U. S. v. Algondones, 
52 F. 2d 359; U. S. v. Board, 37 F. 2d 272; U. S. v. Candel
aria. 271 TJ. S. 432; U. S. v. Chavez, 175 U. S. 509; U. S. v. 
Chaves, 175 U. S. 357: U. S. v. Conway, 175 U. S. 60; U. S. 
v. Joseph, 94 U. S. 614; U. S. v. Pico, 5 Wall. 536; U. S. v. 
Ritchie. 17 How. fi2.5: U. S. v. Sandoval, 231 U. S. 28; U. S. 
v. Wooten. 40 F. 2fl 882; Zia. 168 U. S. 198. Op. A. G. 
20:215. L. D. Memo. (D. J.) 8:220. I. D Rulitngs 19 
L D. 326, June 30. 1894; Op. Sol., Aug. 7, 1929, Aug. 4, 1932; 
Report on Status of Pueblo of Pojoaque, Nov. 3, 1932; Memo. 
Sol., June 23, 1933, Aug. 17. 1933; Op. Sol., Sept. 1, 1933: 
Memo. Sol. Off., Sept. 29, J933; Memo. Sol. Mar. 14, 1934; 
Memo. Sol. Off., July 21, 1934, Oct. 9, 1934; Memo. Sol., Oct. 
23, 1934; Op. Sol., Feb. 20, 1935; Memo. Sol., Mar. 11, 1935; 
Op. Sol., Mar. 18, 1936; Memo. Sol., Aug. 21, 1936; Memo. Sol. 
Off., Sept. 12, 1936, Oct. 25, 1936; Op. Sol., Dec. 16, 1936, 

Feb. 13, 1H37; Memo. Sol.. Sept. 21. 1937: Memo. Commr., 
April 1, 1938; Letter Sol., April 23, 1938; Op. Sol., May 14, 
1938; Memo. Sol., April 14, 1939. 

PUEBLO OF SANTA CLARA. See also PUEBLO. Canst. Dec. 
20, 1935. . 

PUGET SOUND. See also WASHINGTON. Approp. St. 10 :643. 
PUYALLUP. See also W AS'HINGTON; NISQUALLY; NIS

QUALLY, PUYALLUP AND OTHER TRIBES AND 
BANDS OF INDIANS. Spec. St. 25 :350; 27 :468; 33 :565; 
45 :378; 46 :1526. Approp. St. 21 :238; 26 :336; 27 :612; 
28 :876 ; 29 :71, 321 ; 30 :62, 571, 924 ; 31 :221, 1058 ; 32 :245, 
982, 1048, 1015; 35 :781 ; 36 :269 ; 37 :518, 595, 912 ; 38 :77; 
39 :14, 123, H69; 40:2; 41:408, 1225; 42:552, 1174; 43:390, 
1141; 44:453, 934; 45:200; 46:279, 1115; 47:91, 820; 48:362; 
49:1757; 50:564; 52:291. Treaties 12:927. Oases Bird, 129 
Fed. 472; Dnwamish, 79 C. Cis. 530; Fowler, 4•F. Supp. 565; 
Goudy, 203 U. S. 146; Jacobs, 223 U. S. ·200; LaClair, 184 
Fed. 128; Meeker, 173 Fed. 216; Mitchell, 22 F. 2d 771 ; 
National, 147 Fed. 87; Ross, 56 Fed. 855; U. S. v. Ashton, 110 
Fed. 160; U. S'. v. Kopp, 110 Fed. 160; U. S. v. Law, 250 Fed. 
218. Op. A. G. 20 :245. I. D. Rulings 20 L. D. 157; 29 :628 ; 
Memo Sol., Jan. 9, 19<36; Memo. Sol. Off., Nov. 9, 1937; Memo. 
Sol., Mar. 25, 1939. Oonst. May 13, 19'36. 

PYRAMID LAKE P AIU'.rE TRIBE. See also NEVADA; PAR
UTE (PAIUTE). Spec. St. 43 :596. Ap.prop. St. 20 :63, 295; 
21:114, 485; 23 :76; 24:449; 25:217, 980; 26:336, 989; 28:876; 
29 :321 ; 31 :1058; 32 :245, 982; 33 :189, 1048; 34 :325; 35 :781; 
36:269; 39:123, 969; 40:561; 41:3, 408, 1225; 42:552, 1174; 
43 :390, 1141; 44 :453, 934; 45 :200, 1562; 46 :279, 1115; 47 :91, 
820; 48 :362; 49 :176, 1757; 50 :564; 52 :291. Cases U. S. v. 
Leathers, 26 Fed. Cas. No. 15,581; U. S. v. Miller, 105 Fed. 
944; U. S. v. Sturgeon, 27 Fed. Cas. No. 16,413. Oonst. Jan. 
15, 1936. Charter Nov. 21, 1936. 

QUAPAW. See also OKLAHOMA; PAW-PAW. Texts Devlin, 
LRP; Foster, FPC. Gov. Pub. 64 Cong., 1 sess., S. Rep. 193; 
75 Cong., 1 sess., Hearings, H. Comm. Ind. Aff., H. R. 5!19. 
Spec. St. 17 :228 ; 26 :81; 27 :24; 28 :693; 31 :658, 760; 32 :841 ; 
35 :444, 751; 37 :46; 41 :355, 529 ; 42 :1570; 43 :722, 723 ;' 48 :-
501; 50 :68. Approp. St. 3 :517; 4 :41, 92, 267, 348, 526, 616, 705, 
705, 780 ; 5 :36, 158, 298, 323, 402, 417, 493, 704, 766; 9 :20, 
132, 252, 382, 544, 57 4 ; 10 :41, 226, 315, 686; 11 :65, 169, 273, 
388; 12:44, 221, 512, 774; 13:161, 541; 14:255, 492; 15:198; 
16:13, 335, 544; 17:122, 165, 437; 18:146, 420; 19:176, 271; 
20:63, 295': 21:114, 485; 22:68, 433; 23:76, 362; 24:449; 
25:217, 980; 26:336, 989; 27:120, 612; 28:286, 876; 29:321; 
30 :62, 571, H24; 31 :221, 760, 1058; 32 :245, 982 ; 33 :189, 1048; 
34:325, 1015; 35:70, 781; 36:269; 37:518; 38:77, 582; 39:123, 
969; 40 :561 ; 41 :3, 408, 1225; 42 :552, 117 4; 43 :390, 704, 1141 ; 
44 :453, 934; 45 :200, 1562, 1623 ; 46 :279, 1115, 1552; 47 :91, 
820, 1602; 48 :362, 984; 49 :176, 1757; 50 :564; 52 :291. Treat
ies 7:176, 232, 424, 474, 533; 15:513. Oasd<t Blanset, 256 
U. S. 319; Bond, 181 Fed. 613; Ohilders, 270 U. S. 555; Dyer, 
20 C. Cis. 166; Eagle-Picher, 28 F. 2d 472; Ewert, 259 U. S. 
129; Goodrum, 162 Fed. 817; Hallam, 49 F. 2d 103; Hampton, 
22 F. 2d 81; Hot, 92 U.S. 698; Jaybird, 271 U.S. 609; Kendall, 
25'9 U. S'. 139; McCullough, 243 Fed. 823; Moore, 5 Ind. T. 
384; Ricknor, 4 Ind. T. 660; Rob1nson, 291 Fed. 9; Smith, 
270 U. S. 456; Unkle, 281 Fed. 29; U. S. v. Abrams, 194 Fed. 
82; U. S. v. Choctaw, 179 U. S. 494; U. S. v. Moore, 284 Fed. 
86; U. S. v. Noble, 237 U. S. 74; U. S. v. Wright, 197 Fed. 297; 
Whitebird, 40 F. 2d 479. Op. A. G. 3 :106; 25 :532; 27 :588; 
34:439. L. D. Memo. (D. J.) 3:388, 435, 477. I. D. Rulings 

· 40 L. D. 211, May 3, 1911; Op. Sol., Dec. 4, 1923, Oct. 6, 1927, 
Aug. 21, 1929; Memo. Sol Off., May 6, 1932, July 22, 1932; 
Memo. Sol., Aug. 18, 1934; Op. Sol., Oct. 28, 1937, Oct. 28, 
1937. 

QUARTZ VALLEY INDIAN COMMUNITY. See CALIFORNIA. 
Const. June 15, 1939. Charter Mar. 12, 1940. 

QUECHAN TRIBE (YUMA). See ARIZONA; YUMA. Canst. 
Dec. 18, 1936. · 

QUILEUTE INDIAN TRIBE OF THE QUILEUTE INDIAN 
RESERVATION. See also "WASHINGTON; MAKAH; 
NEAH BAY; QUINAIEUP AND QUILLEHUTE. Spec. St. 
36:1345; 44:614. Appr·op. St. 33:189; 39:969; 40:561; 41 :-
408; 49 :176, 1757. Treaties, 12 :939. Cases Fowler, 4 F. Supp. 
565; Mitchell, 22 F. 2d 771; Taylor, 44 II'. 2d 53; U. S. ex rei. 
Charley, 62 F. 2d 955; U. S. v. Payne, 264 U. S. 446. I. D. 
Rulings Op. Sol., May 14, 1928. Con8t. Nov. 11, 1936. Char
ter Aug. 21, 1937. 

QUINAIELT. See also WASHINGTON; QUILEUTE; QUI
NAIELT AND QUILLEHUTE. Spec. St. 36 :1345; 38 :704; 
39 :353; 43 :247; 44 :135, 303; 47 :37; 48 :811, 910. Approp. St. 
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33 :189 ; 40 :561 ; 41 :408, 1225 ; 42 :29, 117 4, 1527; 43 :1141 ; 
44:453; 45:1562; 46:279, 1115; 47:91, 820, 362; 49:176, 1757; 
50 :5'64; 52:1114. Oases Fowler, 4 F. Supp. 565; Halbert, 
283 U. S. 753; Mason, 5 F. 2d 255; Mitchell, 22 F. 2d 1771; 
Pape, 19 F. 2d 219; U. S. ex rel. Charley, 62 F. 2d; U. S. v. 
Provoe, 283 U. S. 753; U. S. v. Rolfson, 38 F. 2d 806; U. S. v. 
Walkowsky, 283 U. 8'. 753. I. D. Rulings Op Sol., May 14, 
1928; Memo. Sol., July 5, 1932; Op. Sol., Sept. 23, 1932, 
May 22, 1935. 

QUINAIELT & QUILLEHUTE. See also WASHINGTON; 
QUILEUTE; QUINAIELT. Approp. St. 12 :4, 221, 512, 774; 
13:161, 541; 14:255, 492; 15:198; 16:13, 335, 544; 17:165, 
437; 18:146, 420; 19:176, 271; 20:63, 295; 21:114, 485; 22 :68, 
433; 23:76, 362; 24:449; 25:217, 980; 26:336, 989; 27:120, 
612; 28:286, 876; 29:321; 30:62, 571, 924; 31:221, 1058; 
32 :245, 982 ; 33 :1048; 34 :325, 1015 ; 35 :70, 781; 36 :269; 
37:518; 38:77, 582; 41:3, 1225; 42:552, 1174. TreatJies 
12:971. 

RED CLIFF BAND OF LAKE SUPERIOR CHIPPEWA IN
DIANS. See also WISCONSIN; CHIPPEWA. Spec. St. 
28 :970. App1·op. St. 38 :77; 39 :123. Oonst. June 1, 1936. 
Charter Oct. 24, 1936. 

RED CLOUD. See also NEBRASKA; FORT ROBINSON; OG
LALA; SIOUX. Spec. St. 26:14; 28:5. Approp. St. 19:102; 
20 :206. Oases Connors, 180 U. S. 271. 

RED LAKE. See also MINNESOTA; CHIPPEWA; PEMBINA 
RESERVATION. Spec. St. 26 :660; 33 :46, 708, 989; 35 :169, 
465; 36:265, 292, 913; 41:1105 ; 43:357; 46:1102. Approp. St. 
32 :982; 36 :269 ; 38 :582 ; 39 :123 ; 46 :1552; 47 :91. Oases 43 
Cases, 14 Fed. 539: Palcher, 1;1 Fed. 47; U. S. v. LeBris, 121 
U. S. 278. I. D. Rulings Sol. Letter, July 19, 1934; Memo. 
Sol., Nov. 20, 1934, May 14, 1935; Op. Sol., Aug. 1, 1938, Nov. 
28. 1938. 

RED PIPESTONE. See also MINNESOTA; SIOUX. Spec. St. 
25:1012. 

RENO. See also NEVADA; PAHUTE (PAIUTE); RENO
SPARKS INDIAN COLONY; SHOSHONE; WASHOE. 
Spec. St. 44 :496. Approp. St. 42 :117 4; 43 :1313; 44 :841. 
Oases U. S. v. McGowan, 89 F. 2d 201; 302 U. S. 535. I. D. 
R'ltlings l\Iema. Sol., June 9, 1937. 

RENO-SPARKS INDIAN COLONY. See also NEVADA; RENO. 
Spec. St. 44:1369. Approp. St. 45:200. Oonst. Jan. 15, 
1936. Charter Jan. 7, 1938. 

RHODE ISLAND. See also NARRAGANSET; PEQUOT. Per. 
Varney, 13 Green Bag 399. 

RINCON. See also CALIFORNIA; MISSION. Approp. St. 
41:3, 408, 1225; 42:1174; 43:390, 1141; 44:453; 46:1115; 
48:362. 

RIVER CROW. See also MONTANA; CROW; GROS VENTRE 
(ATSINA). Spec. St. 18:28; 25 :113; 33 :816; 36 :1080. 
Approp. St. 16:335, 544; 17:165, 437; 18:146, 420. Oases 
Albright, 53 C. Cls. 247. 

ROCHE DE BOEUF (OTTAWAS). See also KANSAS ; SENE
CAS, MIXED SENECAS, SHAWNEES, QUAPAWS, CON
FEDERATED PEORIAS, KASKASKIAS, WEAS, PIAN
KESKA W. Treaties 15 :513. 

Ro"CKY BOYS RESERVATION. See also MONTANA; CHIP
PEW A; CHIPPEWA CREE TRIBE OF THE ROCKY BOYS 
RESERVATION; CREE. Spec. St. 49:217. Approp. St. 
40:561: 42 :552; 47 :91: 52 :291. I. D. Rulings Memo. Sol., 
Aug. 26, 1938; Feb. 17. 193!l. 

ROGUE RIVER INDIANS. See also OREGON. Spec. St. 
10 :307 ; 16 :401 ; 25 :47. Approp. St. 10 :226, 315, 643, 
686; 11:65, 169, 273, 388; 12 :44, 221, 512, 774; 13:161, 541; 
14:255, 492; 15:198; 16:13, 335, 544; 17:165, 437; 18:146; 
22 :582 ; 23 :446 ; 25 :4, 905 ; 26 :504 ; 30 :105 ; 36 :202. P1·iv. 
St. 27 :773. Treaties 10 :1018, 1119; 12 :981. Oases Falk, 
27 C. Cis. 321; Love, 29 C. Cis. 332; McCallum, 33 0. Cls. 469; 
Redfield, 27 C. Cls. 473; Ross, 29 C. Cis. 176: Valk, 22 C. Cls. 
241; Valk, 29 C. Cis. 62. 

ROSEBtJD SIOUX TRIBE. See also SOUTH DAKOTA; MIN
NECONJOU; SIOUX; TEETON. Spec. St. 26 :14; 
30:1362; 33:254, 700; 34:1230; 36:265, 448, 1087; 38:792; 
40:1320; 41:1460; 45:380; 47:300. Approp. St. 26 :989; 
29 :321 ; 30 :62; 31 :221 ; 33 :1048 ; 35 :781 ; 38 :77. Priv. St. 
46:1858. Oases Estes, 225 Fed. 980; Hollister, 145 Fed. 773; 
U. S. v. Frank, 282 Fed. 349; U. S. v. Nice, 241 U. S. 591; 
U. S. v. Pumphrey, 11 App. D. C. 44. I. D. Rulings Memo. 
Sol. Off., Oct. 12, 1934. Oonst. Dec. 20, 1935. Charter 
March 23. J 937. 

ROUND VALLEY RESERVATION (POMO, YUKI). See also 
CALIFORNIA ; COVELO. Spec. St. 17 :633 ; 26 :658 ; 

33 :706 ; 43 :138 ; 49 :331. Approp. St. 14 :492 ; 15 :198 ; 
16:13; 20:63, 295: 21:114; 23:76; 24:449; 25:217, 980; 
26 :336, 989 ; 28 : 876 ; 31 :221, 1058 ; 32 :245, 982 ; 33 :189, 1048 ; 
34:325, 1015; 35:70, 781; 41:3, 408, 1225; 42:552, 1174; 
43 :390, 1141: 44:453, 934; 45:1562; 46:1115; 47:91, 820. 
Priv. St. 23 :5R3. Onses Donnelly, 228 U. S. 24:1; In re 
Lincoln, 129 Fed. 247; U. S. v. 48 Lbs., 35 Fed. 403. I. D. 
Rulings Letter from Comp. Gen., July 24, 1937. 

SACRAMENTO. See CALIFORNIA; COVELO INDIAN COM
MUNITY OF THE ROUND VALLEY INDIAN RESER
VATION; GRINDSTONE CREEK RESERVATIO:N; MAN
CHESTER BAND OF POMO INDIANS OF THE MAN
CHESTER RANCHERIA; ROUND VALLEY; SHASTA; 
TULE RIVER; TUOLUMNE BAND OF MEWUK IN
DIANS OF THE TUOLMr'E RANOHERIA. 

SAC. See also lOW A INDIANS ; KANSAS ; MISSOURI; NE
BRASKA; OKLAHOMA; FOX; FOX AND lOW A; IOWA 
AND SAC; SAC AND FOX; SAO, FOX AND lOW AY; SAC 
AND FOX OF MISSISSIPPI; SAC AND FOX OF MIS
SOURI; SAC AND FOX RESERVATION, lOW A; SAC, 
FOX, IOWA, SIOUX, OMAHA, OTOE AND MISSOURIA; 
SAC, FOX, WINNEBAGO AND SIOUX. Spec. St. 2 :343 ; 
4:302. 464. 665, 740: 5:48. 522, 622. 666. Approp. St. 
2 :338, 4 :92, 394, 470, 526, 616, 682, 780 ; 5 :36, 158, 612, 681. 
Priv. St. 29 :736. T1·eaties 7 :28, 134, 141, 378. 

SAC AND FOX. See also lOW A; KANSAS; MISSOURI ; NE
BRASKA; OKLAHOMA; FOX; FOX AND lOW A; lOW A 
SAO; SAC; SAC, FOX AND IOW AY; SAC AND FOX OF 
MISSISSIPPI; SAC AND FOX OF MISSOURI; SAC AND 
FOX RESERVATIONS, lOW A; SAC, FOX, IOWA, SIOUX, 
OMAHA, OTTOE AND MISSOURIA; SAC, FOX, WINNE
BAGO AND SIOUX. Per. Knoepfler, 7 Iowa L. B. 232; 
Thayer, 68 Atl. Month, 540. 676; Thompson, 6 Ill. L. Q. 
204, 9 J. H. Univ. Studies 5-11. Spec. St. 10 :70-1; 11 :122; 
12 :630; 17 :391, 626; 19 :208; 20 :471 ; 23 :351 ; 24 :367, 388; 
26 :749, 794; 27 :557; 29 :95; 32 :399; 34 :1055; 36 :368; 39 :673; 
44 :561; 47 :906; 48 :501. Approp. St. 4 :616, 636, 682, 705, 
780; 5:36. 158, 29'8, 323. 402. 417. 49:1. 701-, 7()6; 9:20, 132, 
544; 10:315, 686; 11:65, 169, 273, 388; 12:221, 512, 774; 
13:161, 541: 14:256, 492; 15:198; 16:13, 33!), 544; 17:165, 
437, 510; 18:146; 420; 19:176, 271; 20:63. 295; 21:114. 485; 
22:68, 433; 23:76, 362; 24:4-19; 25:217, 980; 26:336, 989; 
27 :120, 612; 28 :286, 876; 29 :321; 30 :62, 571, 924; 31 :221, 
1010, 1058; 32 :5, 245, 982; 33 :189, 1048; 34 :325; 35 :781; 
36:269; 37:518; 38:77, 582; 41:3, 408, 1225; 42:552, 1174; 
43:390, 1141, 1313; 44 :4~3, 934; 45:200, 1562; 46:279, 1115; 
47:91, 820; 48:362, 984; 49:176, 1757; 50:564; 52:291. Priv. 
St. 6 :659, 913 ; 9 :812 ; 10 :750, 781; 24 :876; 28 :998, 1030; 
29:736; 30:1416; 47:1755. Treaties 7:84, 146, 223, 229, 272, 
315. 328, 374, 511, 516, 517, 540, 54R, 5R8. 596: 10:1074; 
12:1105, 1171; 15:467, 495. Oa.ses Creek, 302 U. ·S. 620; 
Creek, 77, C. Cis. 159; Creek, 84 C. Cis. 12; In re Lelan-Puc
Ka-Chee, 98 Fed. 429; Keokuk, 4 Okla. 5; Marsh, 8 How. 
223 ; Mixon, 265 Fed. 603; Pennock, 103 U. S. 44; Peters, 111 
Fed. 244: Renfrow. 3 Okla. 161: Sac. 220 U. S. 481; State 
of Missouri, 7 How. 660; U. S. v. Creek, 295 U. S. 103. Op. 
A. G. 20:494. I. D. Rnlings 15 L. D. 287. Sept. 9, 1892; 
Op. Sol.. Oct. 8. 1930. 

SAC AND FOX TRIBE OF THE MISSISSIPPI IN lOW A. 
See also SAC; SAC AND FOX; SAC, FOX AND IOWAY; 
SAC AND FOX RESERVATION, lOW A; SAC AND 
FOX OF MISSOURI; SAC, FOX, lOW A, SIOUX, 
OTTOE AND MISSOURIA; SAC, FOX, WINNEBAGO AND 
SIOUX. Approp. St. 5 :298; 9:252. 382, 544, 574: 10 :J5, 
41, 226, 315; 12 :44; 33 :1048 ; 34 :1015. Oases Sac, 45 C Cis. 
287. Oon.st. Dec. 20. 1937. 

SAC AND FOX TRIBE OF MISSOURI. See also SAC; SAC 
AND FOX OF MISSISSIPPI ; SAC AND FOX RESERVA
TION, lOW A; SAC, FOX, lOW A SIOUX, O'.rTOE AND 
MISSOURIA; SAC, FOX, WINNEBAGO AND SIOUX. 
Spec. St. 34 :262. Approp. St. 5 :298 ; 9 :252, 382, 544, 57 4; 
10 :41, 226. 315; 34 :1015; 39 :969. TreaUes 10 :1069. Oonst. 
Mar. 2, 1937. Oha;rter June 19, 1937. 

SAC, FOX AND IOWAY. See also SAC: SAC AND FOX; SA~ 
AND FOX, IOWA; SAC, FOX, IOWA, SIOUX, OTTOE 
AND MISSOURIA; SAC, FOX, WINNEBAGO AND SIOUX. 
Approp. St. 4 :616, 682, 780; 5 :36, 158; 15 :198. 

SACS, FOXES, IOW AS, SIOUX, OMAHAS, OTTOES AND MIS
SOURIAS. See also SAC; SAC AND FOX ; SAC AND 
FOX, IOWA; SAC, FOX AND lOW AY; SAO, F,.OX, WINNE
BAGO AND SIOUX. Approp. St. 5 :298, 323, 402. 
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SAC AND FOX RESERVATION, lOW A. See also SAC; SAC 
AND FOX; SAO, FOX AND lOW AY; SAC, FOX, IOWA, 
SIOUX, OTTOE AND MISSOURIA; SAC, FOX, WINNJ,TI
BAGO AND SIOUX. AppTop. St. 32:982; 34:1015; 42:1174. 
I. D. Rul'ings Memo. Sol., June 9, 1937; Memo. Sol. Off., Nov. 
9, 1937. 

SAC, FOX, WINNEBAGO AND SIOU~ ~. See also SAC; SAO 
AND FOX; SAO AND FOX RESERVATION, lOW A; SAC, 
FOX AND lOW AY; SAC, FOX, lOW A, SIOUX, OTTOE 
AND MISSOURIA. Approp. St. 5:417. 

SAGINAW CHIPPEWA INDIAN TRIBE OF THE ISABELLA 
RESERVATION OF MICHIGAN. See also MICHIGAN; 
CHIPPEWA. Oonst. May 6, 1937. OhaTter Aug. 28, 1937. 

ST. CROIX. See also G'HIPPEW A; MINNESO'l'A. Approp. St. 
41 :3, 408, 1225. Oases Ex p. Pero, 99 F. 2d 28. I. D. Rulings 
Memo. Sol., Feb. 8, 1937, Mar. 15, 1937; Memo. Sol. Off., 
June 25, 1938. 

ST. REGIS (IROQUOIS). See also NEW YORK. Spec. St. 
10 :15. Approp. St. 9 :20. Treaties 7 :55, 342, 550. Oases 
Deere, 32 F. 2d 550; Deere, 22 F. 2d 851; New York, 170 U.S. 
1; New York, 40 C. Cls. 448; U.S. v. New York, 173 U.S. 464. 
L. D. Memo. (D. J.) 5:236. 

S'ALISH. See IDAHO; MONTANA; COEUH D'ALENE; CON
FEDERATED SALISH AND KOOTENAI TRIBES OF' 
THE FLATHEAD RESERVATTO.rr ; KOOTENAI; PE~D 
D'OUEILLE; SAMISH: SNOQUALMIE. SALT RIVER 
RESERVATION (PIMA). See also ARIZONA; PIMA. 
App1·op. St. 40:561; 41:3, 408, 408, 1225; 43:390, 1141; 44:-
453, 934; 49:1757; 50:564; 52:291. I. D. Rttlings Memo. 
Sol. Off., April 4, 1933; Contract, June 3, 1935. 

SALT RIVER PIMA-MARICOPA INDIAN COMMUNITY. See 
also ARIZONA; MARICOPA; PIMA; PIMA AND MARI
COPA. Oonst. June 11, 1940. 

SAilfiSH. See also W AS'HINGTON. Oa:~es Dwamish, 79 C. Cls. 
530. 

SAN CARLOS APACHE TRIBE. See also ARIZONA; APACHE. 
Svec. St. 30 :227; 45 :973, 1344; 52 :193.. Approp. St. 19:53; 
22:68; 23:446; 29:321; 31:1010; 37:518; 38:77, 312, 582; 
40:561; 42:552, 1174; 45:883; 46:90, 1552; 47:820: 49 :176. 
Oases Dobbs, 33 C. Cls. 308; Tully, 32 C. Cis. 1; U. S. v. 
Wightmnn, 230 F ed. 277. I. D. Rulin.qs Memo. Sol. Off., Feb. 
7, 1934; Memo. Sol., 1\Iar. 2!), 1935; Op. Sol., May 29, 1936; 
Memo. Sol., Oct. 23, 193G, July 19, 1937, Aug. 9, 1937. Oonst. 
Jan. 17, 1936. 

SAN FELIPE. See NEW MEXICO ; PUEBLO. 
SAN ILDEFONSO. S'ee NEW MEXICO; PUEBLO. 
SAN JUAN. See also NEW IEXICO; PUEBLO. Spec. St. 

43:886. Approp. St. 35:317; 40:561, 408, 1225. 
SAN MANUEL. See CALIFORNIA. 
SAN PASQUAL. See CALIFORNIA. 
SAN :&A VIER. See also ARIZONA; PAP AGO : AK CHIN 

RESERVATION. Approp. St. 40:561; 41 :3, 408, 1156, 1225; 
42 :1)52, 1174; 43:390, 704, 1141; 44:453, 934, 1250; 45:200, 
1562 ; 49 :175'7 ; 50 :213, 564 ; 52 :291, 291. 

SANDIA. See NEW MEXICO; PUEBLO. 
SANS ARC. See SIOUX; CHEYENNE RIVER SIOUX TRIBE. 
SANTA ANA. See NEW MEXICO; PUEBLO. 
SANTA CLARA. See also NEW MEXICO; PUEBLO. r. D. Rul

ings Memo. Sol. Off., April 14, 1939. 
SANTA YSABEL. See also CALIFORNIA; MESA GRANDE. 

Spec. St. 44 :690. Approp. St. 44 :841. 
SANTIAM. See OREGON. 
SANTEE S10UX TRIBE OF NEBRASKA. See also NE

BRASKA; SIOUX, SANTEE. Spec. St. 4 :464; 35 :53. Ap
prop. St. 4 :526 ; 5 :158. Treatie8 7 :524. Oases Sloan, 118 
Fed. 283; U. S. v. Hammer, 241 U. S. 379; U. S. v. Mitchell, 
109 U. S. 146. I. D. Ru,Zings Memo. Commr., Jan. 6, 1937. 
Memo. Sol., April 14, 1938. Oonst. April 3, 1936. Charter 
Aug. 22, 1936. 

SANTO DOMINGO. See NEW MEXICO; PUEBLO. 
SAUK AND FOX. See IOWA; OKLAHOMA; FOX; SAC; S'AC 

AND FOX. 
SAXMAN, NATIVE VILLAGE OF. See also ALASKA. Oonst. 

Jan. 14, 1941. Oharter Jan. 14, 1941. 
SCOTON. See OREGON : CHASTA; MOLALA : SCO'fONS, 

CHES'l'AS AND GRAVE CREEK: SHASTA; UMPQUA. 
ROOTONS, CHESTAS AND GRAVE CTIEEKS. See also ORE

GON; CHASTAS. Treaties 12 :981. 
SEGER AGENCY. See also OKLAHOMA; ARAPAHOE, 

CHEYEN~E. Approp. St. 41 :3, 408, 1225 ; 42 :552. 
SELAWIK, NATIVE VILLAGE OF. See also ALASKA; ES-

FIMO. Oonst. Mar. 15, 1940. O"fl,arter Mar. 15, 1940. 1 

SEMINOLE. See also FLORIDA; OKLAHOMA; FIVE CIV
ILIZED TRIBES. Temts Bledsoe, ILL. Gov. Pttb. 71 Cong., 
2 sess., Hearings, S. Comm. Ind. Aff., S. 3041; 71 Cong., 3 sess., 
S. Doc. 314. StJec. St. 3 :459, 676; 4 :70; 5:316, 504, 506; 
17 :159, 626 ; 18 :29; 27 :281 ; 28 :693 ; 30 :567 ; 31 :170 ; 32 :399; 
39:1199; 41:1364; 43:133; 47:140; 48:146; 49:339. Approp. 
St. 4:519, 580, 705, 780; 5:1, 1, c. 3, 36, 73, 158. 357, 414, 704; 
9 :20, 544; 10 :105, 181, 214; 15 :311 ; 22 :68; 23 :362; 25 :905; 
26 :989 ; 27 :120, 612 ; 28 :286; 30 :62, 571, 597, 924; 31 :1010; 
35 :70; 36 :269, 703 ; 38 :559, 582 ; 39 :123, 969; 40 :105, 561; 
41:3, 408, 1225; 43:390, 704, 1141; 48:984; 50:564. Priv. St. 
6:252, 272, 282,296, 322,328,336,472,703,771,819; 0:678,718, 
738 ; 10 :734, 791, 796, 842, 871, 871, J. Res. no. 20; 24 :926; 
25 :1124; 26 :1163~ 1173, 1231, 1371, 1389 ; 27 :791, 797, 804; 
28:1034; 29:788; 30:1416; 31:1488, 1517, 1565, 1587, 1629, 
1634; 32:1355, 1468, 1491, 1580, 1580, c. 392, 1581; 33:1374, 
1393, 1393, c. 482, 1452, 1535, 15'35, c. 1179 ; 1180 ; 1181 ; 1538, 
1633, 1656, 1656, c. 1881, 1769, 1860, 1861, 1892, 1981, 2048 ; 
34:1400, 1505, 1508, 15'48, 1549, 1557, 1676, 1691, 1812, 1828, 
1836, 1842, 1843, 19'58, 1958, c, 2563, 2121, 2133, 2138, 2263, 
2265,2274,2386,2442,2455.2456,2486,2522,2554,2556,2583, 
2593, 2724, 2726 ; 35 :1178, 1178, 1179, 1179, c. 48, 1204, 1219, 
1375, 1389, 1462, 1573, 1606; 36:1609, 1752, 1753, 1766, 1806, 
1807, 1810, 1816, 1843, 1859, 1982, 1984, 2099; 38:1569, 1594; 
40:1478, 1484; 41:1472, 1533; 42:1718. Treaties Archives 
No. 17; 7:366, 368, 423, 427; 9 :821; 11 :699; 14:755, 785. 
Oases Cate, 299 U. S. 30; Cherokee, 155 U. S. 196; Deming, 
224 U.S. 471; Fish, 52 F. 2d 544; Goat, 224 U.S. 458; Harjo, 
28 F. 2d 506: Jackson, 43 F. 2d 513; Jackson, 67 F. 2d 719; 
Jackson, 34 C. Cis. 441; Kiker, 63 F. 2d 95'7; Mars, 40 F. 2d 
247 : Mitchell, 9 Pet. 711 ; Moore, 43 F. 2d 322; Seminole, 78 
C. Cls. 455; U. S. v. Bean, 253 Fed. 1 ; U. S. v. Ferguson, 247 
U. S. 175; U. S. v. Payne, 8 Fed. 883 ; U. S. v. S'eminole, 299 
U. S. 417; U. S. v. Stigall, 226 Fed. 190; U. S. Express, 191 
Fed. 673; Vinson, 44 F. 2d 772; Washington, 235 U. S. 422; 
Wilson, 38 C. Cls. 6. Op. A. G. 26 :340; 35 :421. I. D. Rulings 
26 L. D. 117, Jan. 31, 1898; Memo. Sol. Off., Aug. 17, 1931, 
Mar. 13, 1935; Memo. Sol., Rept. 12, 1935. 

SENECA. See also NEW YORK; OKLAHOMA; ALLEGHANY 
RESERVATI0.1 J; BUFFALO CREEK RESERVATION; 
CATTARAUGUS TIESERVATION; CAYUGA; SENECA 
AND SHAWNEE; SEtiECA, MIXED SENECAS AND 
RHAWNEES, QUAPAWR, CONFEDERATED PEORIA, 
KARKASKI.AR, \V E A S. AND PIANKESHA WS. P er. 
L. M. G., 9 N. Y. U. L. Q. Rev. 498; 31 Yale L. J. 330. Gov. 
Pttb. 71 Cong., 3 sess., Hearings, H. Comm. Ind. Aff., H. R. 
10515 and H. R. 11203. • 'r>eo. St. 4 :442, 578 ; 11 :362; 17 :388 · 
18 :330; 20 :535 ; 21 :5'1 1; 22 :432; 26 :558; 27 :470; 31 :816; 
35 :444; 36 :927; 44 :252, 932; 45 :1857; 48 :fl01. Approp. St. 
3 :517: 4 :526, 528, 616, 636, 682, 780; 5 :36', 158, 298, 323, 
402, 417, 493, 612, 704, 766 ; 9 :20, 132, 252, 382, 544, 57 4; 
10 :15, 41, 226, 315, 686; 11 :65, 160, 388; 12 :44, 221, 512, 774; 
13:161, 541; 14:255. 492; 15:198; 16:13, 335, 544; 17:122, 
165, 437; 18 :146, 420; 19 :102, 176, 271; 20 :63, 295; 21 :114, 
485; 22 :68, 433 ; 23 :76, 36~ ; 25 :217, 980; 26 :336, 989; 27 :120, 
612; 28:286, 876; 29:321; 30:62, 571, 924; 31:221, 1058; 
32 :245, 982 ; 33 :1048 ; 34 :325, 1015 ; 35 :781 ; 36 :269 ; 37 :518; 
38 :77, 582; 39:123, 969; 40 :5<31; 41:3, 408, 1225; 42:552, 1174; 
43:390, 1141; 44:453. 841, 934 ; 45' :200, 1562; 46:279, 1115; 
4 7 :91, 820, 48 :362, 984 ; 49 :176, 1757 ; 50 :564 ; 52 :291. Priv. 
St. 4:491; 6:167, 416, 609; 31:1809; 37:1027; 43 :1367. Treat
ies Archives No. 19; 7:61, 70, 72, 118, 131, 160, 178, 348, 351, 
355, 411, 474, 533, 550, 586, 601; 12:991; 15:513. Oases Ben
son, 44 Fed. 178; Button, 7 F. Supp. 5'97; Conley, 216 U. S. 
84; Deere, 22 F. 2d 851; J ackson, 13 Fed. Cas. No. 7143; 
Kennedy, 241 U. S. 556; Kennedy, 23 11'. Supp. 771; New York, 
21 How. 366; New York, 5 ·wall. 761; New York, 170 U. S. 
1; New York, 40 C. Cls. 448: New York, 41 C. Cis. 462: 
People, 8 F. Supp. 295; Rice, 2 F. Supp. 669; S'eneca, 162 U. S. 
283 ; Spears, 64 C. Cls. 684; U. S. v. Charles, 23 F. Supp. 346; 
U. S. v. New York 173 U. S. 464; U. S. v. Seneca, 274 Fed. 
947; U. S. ex rei. Kennedy, 269· U. S'. 13; U. S. ex rei. Lynn, 
173 U. S. 464; Washburn, 7 F . Supp. 120. Op. A. G. 1 :465 ; 
3:624. I. D. Rttlings 6 L. D. 159, Sept. 28, 1887; Memo. Sol. 
Off., Oct. 25, 1936; Memo. Sol., May 24, 1937. 

SENECA CAYUGA TRIBE OF OKLAHOMA. See also OKLA
HOMA; CAYUGA; SENECA. Oonst. Apr. 26, 1937. Oharter 
June 26. 1937. 

SENECAS, MIXED SENECAS AND SHAWNEES, QUAPA WS, 
CONFEDEHATED PEORIAS, KASKASKIAS, WE AS 
AND PIANKESHA WS, OTTAWAS OF BLANCHARDS 
FORK AND ROCHE DE BOEUF AND CERTr IN WYAN-
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DOTTS. See also KASKASKIA; OTTAWA; PEORIA; 
PIANKESHA W; QUAPAW; ROCHE DE BOEUF; SEN
ECA; SHAWNEE ; ·wYANDOTTE. Approp. St. 16 :13, 335, 
544 ; 17 :165, 437. 

SENECAS, SHAWNEES, QUAPA WS, PEORI..A.S, KASKAS
KIAS, OTTAWAS, WYANDOTS, AND OTHERS. See also 
KASKASKIAS; OTTAWAS; PEORIAS'; QUAPAW; SEN
ECAS; SHA "\VNEES; WYANDOTTE. Approp. St. 18 :14<3. 

SENECA AND SHAWNEE. S'ee also SENECA; SHAWNEE; 
ILLINOIS. Spec. St. 10 :181. Approp. St. 4 :705 ; 5 :36, 158, 
298, 323, 402, 417, 493, 704, 766; 9 :20, 25"2, 382, 544, 574; 
10 :41, 226, 315, 686; 11 :65, 169, 273, 388; 12 :44, 221, 512, 
774; 13 :161, 541; 14:255, 492; 15:198; 16 :13, 335, 544; 
17:165, 437; 18:146, 420; 19:176, 271; 20:63. Priv. St. 
14 :616. Treaties 7 :326. . 

SHASTA. See also CALIFORNIA: OREGON; CHASTA; SAC
RAMENTO INDIAN AGENCY; SCOTONS, CHESTAS, 
AriD GRAVE CREEK. Spec. St. 12 :199. 

SHAKTOOLIK, NATIVE VILLAGE OF. See also ALASKA; 
ESKIMO. Gonst. Jan 27, 1940. Cha'rter Jan. 27, 1940. 

SHAWNEE. See also OKLAHOMA; ABSENTEE SHAWNEE 
TRIBE OF INDIANS OF OKLAHOMA; BLACK BOB; 
CITIZEN BAND OF POTA WATOMI INDIANS OF OKLA
HOMA; DELAWARE; LEWIS AND SOOUTASH TOWNS; 
IOWA TRIBE OF OKLAHOMA; lUCY APOO; KIOKAPOO 
TRIBE OF OKLAHOMA; SENECA AND S'HA WNEE·. 
'l'exts Hilliard, LT; Manypenny, OHV. Per. Canfield, 15 Am. 
L. Rev. 21; 'l'bompson, 6 Ill. L. Rev. 204. Spec. St. 3 :308, 
:n9; 4:594; 5:800; 11:228, 388; 21:377, 5'11; 22:7; 25:608, 
768; 26 :652 ; 27 :86; 28 :3; 37 :194; 45 :1550. Approp. St. 
1 :460; 2 :407; 3 :517; 4 :526, 528, 616, 636, 682, 780; 5 :36, 
158, 298, 323, 402, 417, 493, 704, 766; 9 :20, 132, 252, 382, 
544, 574; 10 :41, 226, 315', 576, 686; 11 :65, 169, 273, 329, 388; 
12 :15, 44, 221, 512, 774; 13 :161, 541; 14 :255, 492; 15 :198; 
16:13,53,335,544;17:122, 165,437;18:146,420; 19:176,271; 
20:63, 295; 21:114, 414. 485; 22:68, 433; 23:76, 236, 362; 
24 :449; 25' :217, 980; 26 :336, 989; 27 :120, 612; 28 :286; 29 :-
267, 321; 30:62, 105, 571, 652, 924; 31 :221, 1010, 1058; 32:245, 
982; 33:189, 1048; 34:325; 44:453, 841; 45:2; 46:90, 115; 
47:91; 48 ;362, 984; 49:176, 1757. Priv. St. 6:639, 901; 9:777; 
11 :514; 39 :1477. 1'reat'ie8 Archives No. 44; 7:28, 49, 74, 87, 
118, 178, 284, 351, 355, 397, 411; 8:116; 10:1053; 15:513. 
Cases Blackfeather, 190 U. S. 368; 28 C. Ols. 447, 37 C. Os. 
233 ; Cherokee, 155 U. S. 218; Dunbar, 198 U. S. 166; Ex p. 
Forbes, 9 Fed. Cas. No. 4921; Johnson, 283 Fed. 954; Jour
neycake, 28 C. Cls. 281, 31 C. Cis. 140; Kansas, 5 Wall. 737; 
Mandler, 49 F. 2d 201; Shawnee, 47 C. Cls. 321; U. S. v. 
Bellm, 182 Fed. 161; U. S. v. Blackfeather, 155 U. S. 180; 
U. S. v. Reynolds, 250 U. S. 104; U. S. v. Ward, 28 Fed. Cas. 
No. 16639. Op. A. G. 11 :145. I. D. Rulings 10 L. D. 606, 
May 24, 1890; 13 L. D. 316, Sept. 9, 1891; Op. Sol., Sept. 21, 
1933 ; Memo. Sol., Aug. 8, 1934. 

SHEBIT. See UTAH; SHIVWITS. 
SHEEPEATERS. See also IDAHO; LEMHI; SHOSHONES, 

BANNOCKS AND SHEEPEATERS. Spec. St. 25 :687. 
SHINNECOCKS (LONG ISLAND INDIANS). See NEW 

YORK. . 
SHISHMAREF, NATIVE VILLAGE OF. See also ALASKA; 

ESKIMO. Canst. Aug. 2, 1939. Charter Aug. 2, 1939. 
SHIVWITS ( SHEBIT, SHEW ITS) BAND OF PAIUTE IN

DIANS OF THE SHIVWITS RESERVATION. See also 
UTAH; KAIBAB PAIUTE. Approp. St. 26 :989; 27 :120, 
612: 30 :924 ; 31 :1058 : 32 :245, 982 ; 34 :325 ; 40 :561 ; 41 :3, 
163; 42:1174: 43:1313. Canst. Mar. 21, 1940. 

SHOALWATER OR GEORGETOWN RESERVATION. See 
also WASHINGTON; QEORGETOWN RESERVATION; 
WILLAPAH. Gov. Pu,b. 74 Cong., 1 sesK. H. Rep. 471. 
Spec. St. 50 :239. I. D. Rulings Op. Sol.. Sept. 23. 1932. 

SHOSHONE. See also CALIFORNIA; IDAHO ; NEVADA; 
WYOMING; ARAPAHOE; ARAPAHOE AND SHOSHONE; 
BANNOCKS; BIG PINE RESERVATION; DUCK VAI~
LEY RESERVATION; DUCKWATER SHOSHONE TRIBE 
OF INDIANS OF THE DUCKWATER RESERVATION; 
ELKO INDIAN VILLAGE ; FORT McDERMITT PAIUTE 
SHOSHONE TRIBE OF THE FORT McDERMITT INDIAN 
RESERVATION; GOSHUTE; LEMHI; MIXED SHO
SHONES ; PAIUTE ; RENO-SPARKS INDIAN COLONY; 
SHOSHONE-BANNOCK TRIBES OF THE FORT HALL 
RESERVATION ; SHOSHONE-PAIUTE TRIBES OF THE 
DUCK VALLEY RESERVATION, IDAHO AND NEVADA; 
SHOSHONE AND ARAPAHOE; SHOSHONE AND BAN
NOOK; SHOSHONE-GOSHIP; SHOSHONE OF NEVADA; 

SHOSHONE, BANNOCKS AND OTHER BANDS OF IN
DIANS IN IDAHO AND SOUTHEASTERN OREGON; 
SNAKES; TEMOAK; WIND RIVER RESERVATION; 
WINNEMUCCA INDIAN COLONY; YOMBA SHOSHONE. · 
Pet·. Canfield. 15 Am. L. Rev. 21. Gov. Pub. 76 Cong., 1 sess. 
Hearings, S. Oomm. Ind. Aff., S. 1878. Spec. St. 18 :291 ; 
22:148; 25:452, 687; 31:672; 33:1016; 34:825, 849; 36:855; 
39 :519; 45 :160, 371, 1407; 50 :700; 52:347, 778. .Approp. St. 
12 :512, 629; 13 :161, 541; 14 :255, 492; 15 :198 ; 16 :13, 335, 
544; 17 :165, 437; 18 :146, 420; 19 :176, 271; 20 :63. 295; 21 :67, 
114, 485 : 22 :67, 114, 485; 22 :68, 433 ; 23 :76, 362, 446; 24 :449; 
25 :217, 980; 26 :336, 504, 989; 27 :120, 612; 28 :286, 876; 
29:321; 30:62, 571, 924; 31:221, 280, 1058; 32:245. 982; 
33 :189, 1048; 34 :205, 325, 1015; 35 :70, 781; 36 :269, 1289; 
37 :518; 38 :77, 559, 582; 39 :123, 969 ; 40 :561; 41 :3, 35, 408, 
1015, 1156, 1225; 42:29, 552, 1174, 1527; 43:390, 704, 1141, 
1313 ; 44 :453, 934; 45 :200, 883, 1562, 1623 ; 46 :90, 279, 1115; 
47 :91, 820; 48 :362; 49:176, 1757; 50 :564; 52 :291. Priv. St. 
49:2343. Treaties 12:945; 13:663; 15:673; 18:685, 689. 
Cases Brown. 32 C. Ols, 432: Clarke, 39 F. 2d 800: Fremont, 
3 Wyo. 200; Harkness, 98 U. S. 476; Janus, 38 F. 2d 431; 
Marks. 161 U. S . .297; Moore. 2 Wyo. 8; Shoshone, 82 C. 
Ols. 23; Shoshone, 85 C. Ols. 331; Skeem, 273 Fed. 93: U. S. 
v. Corporation, 101 F. 2d 156; U. S. v. Leathers, 26 Fed. 
Cas. No. 15581; U. S. v. Parkins, 18 F. 2d 642; U. S. v. Par
kins, 18 F. 2d 643; U. S. v. Portneuf-Marsh, 213 Fed. 601; 
U. 8. v. Shoshone, 304 U. S. 111; Utah, 116 U. S. 28: Wads
worth, 148 Fed. 771 ; Ward, 163 U. S. 504. Op. A. G. 25 :524; 
33 :2!). I. D. Rulings 49 L. D. 370, Dec. 15, 1002; Op. Rol., 
Jan. 25, 1930; Memo. Sol., Nov. 12, 1934, Nov. 5, 1937, June 
3, 1938. 

SHOSHONE OF NEVADA. See also NEVADA; SHOSHONE. 
Appt·op. St. 45:1623. I. D. R'ulings Memo. Sol., Jan. 4, 1937. 

SHOSHONE AND ARAPAHOE. See also ARAPAHOE; ARAP
AHOE AND SHOSHONE; SHOSHONE; WIND RIVER. 
Spec. St. 45 :467 ; 46 :88, 1060; 50 :700. .Approp. St. 28 :286 ; 
30 :62, 571, 924 ; 31 :221, 1058 ; 32 :245. 

SHOSHONE-BANNOCK TRIBES OF THE FORT HALL RES
ERVATION. See also BANNOCK; SHOSHONE. Spec. 
St. 17 :214. Approp. St. 16 :13, 335, 544 ; 17 :437 ; 18 :146 ; 
19:176, 271; 20:63. 295; 21:114, 114, 485; 22:68, 433; 23:76, 
362: 24 :449: 25 :217, 980: 26 :336, 989: 27 :120, 612; 28 :286, 
876; 29 :321 ; 30 :62, 571, 924 ; 31 :221, 1058 ; 32 :245, 982 ; 
33:1048. Cases Moore. 2 W:vo. R I. D. Rttlings Op. Sol. 
June 19, 1923; Memo. Sol. Off., May 28, 1935; Memo. Sol .. 
May 24, 1937. Const. Apr. 20, 19>36. Oharter Apr. 17, 1937. 

SHOSHONE-GOSHIP. See also UTAH; GOSHIP; GOSHUTE; 
SHOSHONE. Treaties 13 :681. 

SHOSHONE (WIND RIVER) RESERVATION. See also WY
OMING; SHOSHONE; SHOSHONE AND ARAPAHOE; 
WIND RIVER. Spec. St. 34 :825, 849 ; 35 :650; 41 :1466; 
45 :617; 46 :218; 47 :88. Approp. St. 40 :821; 52 :291. Priv. St. 
49:2343. I. D. Rulirws Memo. Sol. Off., May 25. 1933. 

SHOSHONES, BANNOCKS, AND OTHER BANDS OF IN
DIANS IN IDAHO AND SOUTHEASTERN OREGON. 
See also IDAHO ; OREGON; WYOMING; BANNOCKS ; 
SHOSHONES. Approp. St. 18 :146, 420; 19:271; 21 :485. 

SHOSHONES (MIXED), BANNOCKS & SHEEPEATERS. 
See also IDAHO; BANNOCKS; "SHEEPEATERS; SHO
SHONE. Approp. St. 16:335, 544; 17:165, 437; 18:133, 146, 
420; 19:176, 271; 20:63, 295: 21 :114, 485; 22:257, 433; 23:76, 
362; 24:449; 25:217, 980; 26:336, 989; 27:120, 612; 28:286, 
876 : 29 •321 : 30 :62. 571, 924: 31 :221, 1058; 32 :245, 982; 
33 :189, 1048; 34 :325, 1015; 35 :781; 36 :269. Priv. St. 27 :810. 

SHOSHONE-PAIUTE TRIBE OF DUCK VALLEY RESERVA
TION. See also NEVADA ; PAIUTE ; SHOSHONE. Oonst. 
Apr. 20, 1936. Charter Aug. 22. 19S6. 

SILETZ RESERVATION. See also OREGON; ALSEA AND 
SILETZ RESERVATION; OHASTA; CO~ FEDERATED 
TRIBES OF THE GRANDE RONDE COMMUNITY; COW 
CREEK; GALEESE CREEK; GRANDE RONDE; MO
LEL; MOLALA; ROGUE RIVER; SIUSLA W; TILLA
MOOK. Spec. St. 35 :444 ; 36 :367, 582, 1356; 49 :801. .Approp. 
St. 16 :13; 19 :271; 20 :63; 295: 21 :114, 485; 23:76; 24:449; 
25 :980; 26 :336 ; 29 :321 ; 31 :221, 1058 ; 32 :245, 982 ; 33 :1048; 
34 :325, 1015; 35 :781 ; 36 :269; 37 :518; 38 :77; 391 :969; 41 :3, 
408, 1225; 42:552; 43 :390, 704, 1141. Priv. St. 41 :1459. 
Cases Coos, 87 C. Cis. 143; U. S. v. Howard, 17 Fed. 638; 
U. S. v. Logan, 105 Fed. 240. 

SIOUX. See also MONTANA; NEBRASKA; CHEYENNE 
RIVER; DAKOTAS; DEVILS LAKE RESERVATION; 
FLANDREAU INDIANS_; FLANDREAU SANTEE SIOUX 
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TRIBE; FORT TOTTEN; LAKE TRAVERSE; LOWER 
BRULE SIOUX TRIBE ; OGLALA; PIPESTONE; PINE. 
RIDGE; PRAIRIE ISLAND INDIAN COMMUNITY; RED 
PIPESTONE ; ROSEBUD SIOUX TRIBE; SIOUX, ST. 
PETER: SANTEE SIOUX TRIBE OF NEBRASKA; 
SIOUX, INKPADUTAH; SIOUX, MDEW AKANTON 
(MED-At\.Y-WA-KANTOAN) ; SIOUX OF MINNESOTA; 
SIOUX OF MISSISSIPPI; SIOUX OF MISSOURI; 
SPOTTED TAIL; STANDING ROOK RESERVATION: 
TEETON; TWO KETTLE; WAHPETON; YANKTON. 
Texts Manypenny, OIW. Per. Cain, 2 Minn. L. Rev. 177; 
Harsha, 134 N. A. Rev. 272; Mac Leod, 27 J. Orim. 
L. 181. Gov. Pub. 71 Cong., 2 sess., Hearings, H. Oomm. 
Ind. Aff., H. R. 8921; 72 Oong., 1 sess., Hearings, 
H. Oomm. Ind. Aff., H. R. 8089 ; 75 Cong., 1 sess., Hear
ings, H. Oomm. Ind. Aff., H. R. 5753. Spec. St. 4 :464 ; 
10 :290, 304; 11 :292, 362; 12 :652, 803, 819, 1042; 13 :427; 
15 :39; 16 :370; 17 :281' 340, 475; 18 :47, 52 ; 19 :28, 252; 21 :11 ; 
22 :7, 582; 23:344; 25 :94, 852, 611, 888; 26 :14, 15, 34, 720; 
28:4, 653; 29:10; 30:748, 1362; 31:805; 32:203; 33:154, 254, 
319, 700; 34 :78; 35 :444; 38:383, 1188, 1189; 39 :47, 1195, 1199, 
1608; 41 :738; 43 :477, 730; 44:135, 251; 45:484, 684, 747, 
9S9, 986; 47 :300, 818; 49 :340; 50 :441. Approp. St. 4 :92, 526, 
682, 780; 5 :36, 158, 323, 493, 612, 704, 766 ; 9 :544 ; 10 :41, 
315, 686 ; 11 :65, 169, 273, 388·, 409; 12 :44, 221 ; 13 :92, 161, 
541 ; 14 :255, 492; 15 :7, 198 ; 16 :13, 291, 335, 544 ; 17 :122, 165, 
437, 530; 18 :133, 146, 204, 402, 420; 19 :41, 102, 176, 271, 344; 
20:63, 295, 377; 21 :114, 238. Approp. St. 414, 485; 22:68, 
257, 433, 582, 603; 23 :76, 362, 446; 24 :449; 25' :217~ 980; 
26 :336, 504, 862, 989 ; 27 :5, 120, 612 ; 28 :286, 424, 843, 876; 
29:267, 321; 30:62, 105, 571, 652, 924, 1214; 31:221, 1010, 
1058; 32 :5, 245, 552, 982, 1031; 33 :189, 394, 1048, 1214; 34 :-
325, 634, 1015; 35:8, 70, 478, 781, 907; 36:202, 269, 774, 1289; 
37:518, 595, 912; 38:77,208, 312, 559, 582,1138; 39:14, 123, 801, 
969; 40 :2, 345, 561, 821; 41 :3, 35, 327, 408, 503, 1015, 1156, 
1225'; 42:29, 192, 327, 437, 552, 767, 1048, 1154, 1174; 43:33, 
390, 672, 704, 753, 1141, 1313; 44 :453, 841, 934, 1250 ; 45 :2, 
200, 1562, 1607, 1623; 46 :90, 279, 1115, 1552 ; 47 :15, 91, 820, 
1602; 48 :362; 49:49, 176, 571, 1109, 1597, 1757; 50:564, 5'64, 
755; 52:85, 291, 1114. Priv. St. 9:672; 10:843; 13:595; 16:-
634, 17 :675, 730, 730 c. 145 ; 18 :543 ; 19 :549; 21 :640; 24 :736, 
736 c. 276 ; 25 :1315, 1327 ; 26 :1197 ; 30 :1432; 31 :1484, 1670; 
32 :1492, 1492, c. 1349; 33 :1411; 34:2469; 35 :1623; 36:1687; 
42:1718; 45:1833; 46:1986, 1986, c. 199. Treaties 7:126, 127, 
143, 250, 252, 257, 272, 328, 374,, 429, 510, 511, 527, 538, 5'68; 
9 :908 ; 10 :949, 954, 1172; 11 :657; 12 :1031 ; 14 :695, 699, 723, 
727, 731, 735, 739, 743, 747; 15:635. Oases Ashbough, 35' C. 
Cls. 554; Baker, 38 C. Ols. 370; Beam, 43 C. Ols. 61 ; Bruce, 
17 How. 437; Carter, 31 C. Cis. 441; Church, 48 C. Cls. 262; 
Coffield, 52 0. Ols. 17; Drapeau, 195 F ed. 130; Dubuque, 109 
U. S. 329; Egan, 246 U. S'. 227; Elk, 112 U. S. 94; Estes, 225 
Fed. 980; Ex p. Craw, 109 U. S. 556: Ex p. Van, 221 Fed. 
954; Farrell, 110 F ed. 942; Felix, 145 U. S. 317; Fish, 52 F. 
2d 544; French, 2 Dak. 346; Gagnon, 38 C. Cis. 10; Gerrard, 
43 C. Ols. 67; Golden, 2 Dak. 378; Hatton, 99 F. 2d 501; Hol
lister, 145 Fed. 773; Hosford, 29 C. Cls. 42; In re Sanborn, 
148 U.S. 222; Janis, 32 C. Cls. 407; John, 177 U.S. 529; King, 
111 Fed. 860; Leighton, 161 U. S. 291 ; Leighton, 29 C. Cis. 
288 ; Litchfield, 32 C. Cls. 585 ; McCall, 1 Dak. 320; McKinzie, 
34 C. Cls. 278; Midway, 183 U. S. 619; Mitchell, 27 C. Ols. 316; 
Monson, 2S1 U. S. 341 ; Moore, 32 C. Cls. 593; Myrick, 99 
U. S. 291; Nesbitt, 86 U. S. 153; Reynolds, 174 Fed. 21.2; 
Reynolds, 205 Fed. 685; Housseau, 45 C. Cls. 1; Roy, 45 C. Cis. 
1; Roy, 45 0. Cls. 177; Sioux, 277 U. S. 424; Siaux, 85' 0. Cis. 
181 ; Sioux, 85 C. Cls. 16 ; Sioux, 86 C. Cls. 299 ; S'ioux, 86 
0 . Cls. 299: Sloan, 118 Fed. 283; Sully, 195 Fed. 113; Taylor, 
147 U. S. 640; U. S. v. Debell, 227 Fed. 760; U. S. v. Debell, 
227 Fed. 771; U.S. v. Debell, 227 Fed. 775; U. S. v. Douglas, 
190 Fed. 482; U. S. v. Nice, 241 U. S. 591; U. S. v. Omaha, 
253 U. S. 275; U. S. v. Pearson, 231 Fed. 270; U. S. v. 
Pumphrey, 11 App. D. C. 44; U. S. v. Quiver, 241 U. S. 602; 
U. S. v. Rickert, 188 U. S'. 432; U. S. v. Shoshone, 304 U. S. 
111; U. S. ex rei. Gordon, 179 Fed. 391; Vincent, 39 C. Cis. 
456; Waldron, 143 Fed. 413; Yankton, 61 C. CIS'. 40. Op. 
A.. G. 6 :462: 18 :141, 230; 19 :467; 20:711. I. D. Rulings 12 
L. D. 292, Mar. 5, 1891; 13 L. D. 307, July 22, 1891; 13 L. D. 
683, Dee. 14, 1891; 14 L. D. 156, Feb. 8, 1892; 17 L. D. 142, 
Aug. 2, 1893; 17 L. D. 457, Aug. 18, 1893 ; 18 L. D. 188, Feb. 
14, 1894; 19 L. D. 311, Oct. 20, 1894; 20 L. D. 562, June 17, 
1895; 24 L. D. 330, Apr. 19, 1897; 29 L. D. 331, Nov. 29, 1899; 
34 L. D. 702, June 21, 1906; 40 L. D. 4, Apr. 7, 1911; 40 L. D. 

9, Apr. 7, 1911; 42 L. D. 192, June 21, 1931; Op. Sol., Dec. 28, 
1926, Mar. 1, 1934; Memo. Sol., Aug. 8, 1934; Memo. Sol. Off., 
Oc_t. 12, 1934; Memo. Sol., Nov. 20, 1934; Letter from Acting 
Sec'y of Int. to Compt. Gen., Apr. 16, 1935; Memo. Sol., 
Apr. 15, 1936; Memo. Sol. Off., June 25, 1938; Memo. SoL, 
Aug. 8, 1938. 

SIOUX AT FORT PECK AGENCY. See also MONTANA; 
FORT PECK; SIOUX; YANKTONAIS. Oases Baker, 28 
C. Cls. 370. 

SIOUX, INK-PA-DU-TAH BAND (WAHPETON). Approp. St. 
12:200. 

SIOUX, MDEWAKANTON (MED-AY-WA-KANTOAN). See 
also MINNESOTA; SIOUX. Approp. St. 30 :62, 571, 924. 
Priv. St. 28 :1007. I. D. Rulings Memo. Sol., Oct. 20, 1937. 

SIOUX OF MINNESOTA. See also MINNESOTA; SIOUX; 
ST. PETER. Approp. St. lO :315. Priv. St. 14 :640. 

SIOUX OF MIS'SISSIPPI. See also MINNESOTA; SIOUX. 
Approp. St. 4 :616, 682 : 5 :158, 298, 402, 417 ; 9 :20, 132, 252, 
382, 544, 574; 10:15, 41, 226, 315, 686; 12:44, 221, 512, 774. 
Oases Sisseton, 58 C. Cls. 302. · 

SIOUX OF MISSOURI. See also MISSOURI; SIOUX. Oases 
Sisseton, 58 C. Cls. 302. 

SIOUX, OGLALA (TETON). See OGLALA; PINE RIDGE; 
SIOUX; TEETON. Per. Gates, 21 Am. J. Soc. Sci. 112. 
Cases Carter, 31 C. Cls. 441 ; Leighton, 29 C. Cis. 288; Mc
Kinzie, 34 C. Cls. 278; Reynolds, 205 Fed. 685; Ray, 45 C. Ols. 
177; Salois, 32 C. Cls. 68; S'alois, 33 C. Cls. 326. I. D. Ruling.<; 
Memo. Sol., Dec. 11, 1937, May 14, 1938; Memo. Asst. Sec'y., 
Aug. 25, 1938; Memo. Sol., Mar. 25, 1939. 

SIOUX, HOSEBUD TRIBE. See alsa ROSE·BUD SIOUX; TEE
TON. Gov. Pub. 71 Cong., 2 sess., Hearings, S. Comm. Ind. 
Aff., Feb:. 26, 1930. Spec. St. 39 :509; 42 :994; 45 :497. I. D. 
Rulings Memo. Sol., Aug. 23, 1937, Apr. 12, 1938 ; Memo. Sol. 
Off., Apr. 13, 1938; Memo. Sol., July 12, 1938. 

SIOUX, ST. PETER. S'ee also SIOUX; MINNESOTA; SIOUX 
OF MINNESOTA. Approp. St. 9 :~44; 10 :15. 

SIOUX, SANTEE. See also NEBRASKA; SIOUX; SANTEEJ 
SIOUX. Spec. St. 25 :888. Approp. St. 22 :68, 257; 23 :362; 
26 :989 ; 27 :120, 612 ; 28 :286 ; 30 :62, 571, 924 ; 49 :49 : 50 :755. 
Priv. St. 48 :1305. Oases Mdewakantan 5'7 C. Cls. 357. 

SIOUX, SIS'SETON. See SIOUX; LAKE TRAVERSE RESER
VATION. 

SITKA (TLINGIT). See also ALASKA; THLINGIT. Oases 
U. S. v. Seveloef, 27 Fed. Cas. No. 16252. 

SIUSLA W. See also OREGON. Spec. St. 45:1256; 47 :307; 
49:801. 

SIX NATIONS. See also NEW YORK; CAYUGA; IROQUOIS; 
MOHAWK; ONEIDA; ONONDAGA ; SENECA; TUSCA
RORAS. Texts Kent, OAL; Manypenny, OIW. Per. Rice, 
16 J. Comp. Leg. 78. Approp. St. 1 :563: 2 :66, 108; 4 :526, 
616, 682, 780; 5:36, 323, 402, 417, 493, 612, 704, 766; 9:20, 
132, 252, 382, 544, 57 4 ; 10 :15, 41, 226, 315, 686 ; 11 :65, 169, 
273, 388; 12 :44, 221, 5'12, 774; 13 :161, 541; 14 :255, 492; 
15:198; 16:13, 335, 544; 17:165, 437; 18:146, 420; 19:176, 
271; 20 :63, 295; 21 :114, 485; 22 :68, 433; 23 :76, 362; 24 :449; 
25 :217, 980; 26 :336, 989; 27 :120, 612; 28 :286, 876; 29 :321; 
30 :62, 571. 924 ; 31 :221, 1058; 32 :245, 982; 33 :189, 1048; 
34 :325, 1015 ; 35' :70, 781 ; 36 :269 ; 37 :518 ; 38 :77 ; 39 :123, 
969; 40 :561; 41 :3, 408, 1225; 42 :552, 117 4: 43 :390, 1141; 
44 :453, 934; 45 :200, 1562 ; 46 :279, 1115; 47 :91, 820; 48 :362; 
49 :176, 1757 ; 50 :564 ; 52 :291. Priv. St. 6 :416. Treaties 
7 :15, 33, 44, 342, 405, 550; 11 :735; 12 :991. Oases U. S. v. 
Beylon, 265 Fed. 165; U. S. v. Seneca, 274 Fed. 947. L. D. 
Memo. (D. J.) 5:179, 236. 

SKAGIT. See also WASHINGTON; DWAMISH. Oases Du
wamish, 79 C. Cis. 530. 

SKOKOMISH INDIAN TRIBE OF THE SKOKOMISH INDIAN 
RESERVATION. See WASHINGTON; S'KLALLAM. 
Case~ Dwamish, 79 C. Cls. 530; U. S. ex rel. Charley, 62 F. 
2d 955. Oonst. May 3, 1938. Charter July 22, 1939. 

S'KLALLAM. See also WASHINGTON: CLALLAM; SKOKO
MISH. Spec. St. 43 :886. Approp. St. 12 :4, 221, 512, 774; 
13:161, 541; 14:255, 492; 15:198; 16:13, 335, 544; 17:165, 
437; 18 :146, 420; 19 :176, 271 ; 20 :63, 295; 21 :114, 485 ; 22 :68, 
433; 23 :76, 362 ; 24 :449 ; 25 :217, 980; 26 :336, 989 ; 27 :120, 
612 ; 28 :286, 876 ; 29 :321 ; 30 :62. Treaties 12 :933, 939. Oa.ses 
Jackson, 34 C. Cls. 441. 

SKOTON. See OREGON; SOOTONS, CHEST AS AND GRAVE 
CREEKS. 

SKULl, VALLEY RESERVATION. See also UTAH; GOSHUTE 
TRIBE. Spec. St. 47 :5'0. 
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SMITH RIVER RESERVATION. See also CALIFORNIA; 
HOOPA VALLEY. Approp. St. 15:198. Oases Donnelly, 228 
U. S. 243; U. S. v. 48 Lbs., 35 Fed. 403. 

SNAKE. See also OREGON; WYOMING; KLAMATH; MO
DOC AND YAHOOSKIN; PAHUTE (PAIUTE); YAHOO
SKIN; SHOSHONE. Spec. St. 13 :37; 41 :623; 49 :1276; 
52:605. Approp. St. 14 :492; 15:198; 16:13, 335, 544; 17:165, 
437 ; 18 :146, 420; 19 :176, 271; 20 :63, 295; 21 :114, 485 ; 
34 :325. Priv. St. 25 :1306. Treaties 11 :657; 14 :683; 16 :707. 
Oases Oregon, 202 U. S. 860; U. S. v. Klamath, 304 U. S. 119; 
U. S. v. Oregon, 103 Fed. 549. L. D. Memo. (D. J.) 12:703. 

SNOHOMISH. See also WASHINGTON; DW AMISH ; PORT 
MADISON. Oases Dwamish, 79 C. Cls. 530; Gho, 1 Wash. 
T. 325. 

SNOQUALMIE. See also WASHINGTON SALISH. Dwa
mish, 79 C. Cls. 530. 

SOBOBA. See also CALIFORNIA; MISSION. Spec. St. 
45 :1229. Approp. St. 41 :1225; 42 :552. Priv. St. 38 :1452. 
I. D. Rulings Memo. Sol., Aug. 11, 1007. 

SOKAOGAN CHIPPEWA COMMUNITY. See MINNESOTA; 
CHIPPEWA; MOLE LAKE. Oonst. Nov. 9, 1938. Charter 
Oct. 7, 1939. 

SOU'I'H CAROLINA. See CATAWBA. 
SOUTH DAKOTA. See CHEYENNE RIVER SIOUX; 

FLANDREAU SANTEE SIOUX TRIBE; LAKE TRA
VERSE; LOWER BRULE SIOUX TRIBE; MINNECON
JOU; OGLALA SIOUX; PINE RIDGE; ROSEBUD SIOUX 
TRIBE; SIOUX; TE'i'ON; TWO KETTLE; UNCPAPAS; 
YANKTON; WAHPETON. 

SOUTHERN NAVAJO RESERVATION. See ARIZONA; NEW 
MEXICO: NAVAJO. 

SOU'I'HERN UTE TRIBE OF THE SOUTHERN UTE RESER
VATION. See COLORADO; CONSOLIDATED UTE 
TRIBE; UTE. Oonst. Nov. 4, 1936. Charter Nov. 1, 1938. 

SPOKANE RESERVATION. See also WASHINGTON; COL
VILLE. Spec. St. 32 :744; 33 :1006; 35 :458; 37 :23; 49:1273. 
Approp. St. 26:989; 27:120, 612; 28:286, 876; 29:321; 30:62., 
571, 924; 31 :221, 1058; 32 :245, 982 ; 33 :189, 1048; 34 :325, 634, 
1015; 35:8, 70, 781; 36:269; 37:518; 38:77, 582; 39:123, 521, 
969; 40 :561 ; 41 :3, 408, 1225 ; 42 :552, 117 4 ; 43 :390, 704, 1141 ; 
44 :453, 934; 45 :200, 1562; 46 :279•, 1115; 49:1757. Priv. St. 
47:1656. Treaties 12:951, 957. Cases Eugene, 274 Fed. 47; 
Gibson, 131 Fed. 39; Northern, 208 Fed. 469; Northern, 246 
U. S. 2S3; T a ylor, 193 Fed. 008; U. S. v. Higgins, 110 Fed. 

. 609. I. D. Rulings Memo. Sol., July 8, 1933. 
SPOTTED TAIL (SIOUX). See also NEBRASKA; RED

CLOUD; SIOUX. Approp. St. 19 :102; 20 :23·2. 
SQUAXON (SQUAXIN). See also WASHINGTON; DWAM

ISH. Oases Dwami::;;h. 79 C. Cls. 530; Mitchell, 22 F. 2d 
771; U. S. v. O'Brien, 170 Fen. 508. 

SQUINAHMISH. See ·wASHINGTON. 
STALUCK-WHAMISH (STAILACOOMAl\fiSH). See WASH-

INGTON. . 
STANDING ROCK RESERVATION. See also SIOUX; TEE

TON; UNCPAPAS; YANKTONAIS. Spec. St. 26:14, 720: 
35 :460: 36 :196. 265: R7 :84. 653. 675: 41 :1446; 42 :499; 
43 :1184; 45 :400; 46 :1107; 47 :300. Approp. St. 31 :221; 
32:245, 982. 1031: 34:325. 1015: 35:478; 36:269; 37:518; 
38 :77, 582; 40 :561; 44 :453. Priv. St. 49 :2064. I. D. Rulings 
Memo. Sol. Off., Nov. 10, 1934. 

STEBBINS, COMMUNITY ASSOCIATION. See also ALASKA; 
ESKIMO. Oonst. Dec. 5, 1939. Charter Dec. 5, 1939. 

STIDLLAQUAMISH ( STILLAQUAl\HSH). See also WASH
INGTON. Oases Dawamish, 79 C. Cls. 530. 

STEVENS. THE NATIVE VILLAGE OF (ATHAPASCAN) 
See also ALASKA. Oonst. Dec. 30, 1939. Charter Dec. 30, 
1939. 

STIKEEN (TLINGIT). See also ALASKA; WASHINGTON 
THLINGIT. Cases U. S. v. Kie., 26 Fed. Cas. No. 15528a; 
Halbert v. U. S., 283 U. S. 753. 

STOCKBRIDGE INDIANS. See also WISCONSIN; MF 
NOMINEE; STOCKBRIDGID MUNSIDE COMMUNITY OF 
WISCONSIN ; BROTHERTON. Spec. St. 5 :645; 9 :55; 
16 :404; 27 :744: 43 :644. Approp. St. 1 :563; 5 :158, 323, 766; 
9 :20, 370, 544, 574 ; 10 :41, 226, 315, 686; 28 :286, 876; 34 :325; 
39:123. Priv. St. 6:244; 10:746; 14:604. Treaties Archives 
19 ; 7 :47, 405_, 550; 11 :577. I. D. Rulings Op. Sol., Dec. 
29, 1921. 

STOCKBRIDGE MUNSEE COMMUNITY. See also WISCON
SIN; MUNSEE AND DELAWARE. Per. Thayer, 68 Atl. 
Month. 540, 676. Gov. Pub. 74 Cong., 1 sess., H. Reps. 288, 
289. Spec. St. 13 :530; 27 :744. Approp. St. 4 :682; 5:402: 

10 :226, 686; 11 :65; 13 :541 ; 17 :530 ; 18 :146; 33 :189. Trea
ties 9:955. Oases Beecher, 9fi U. S. 517; Elk. 112 U. S. 94 ~ 
New York, 170 U.S. 1; New York, 40 C. Cls. 448: Oakes, 172 
Fed. 305; Stockbridge, 61 C. Cis. 472; Stockbridge, 63 C. 
Cls. 268: U. S. v. Anoerson. 225 Fed. 825; U. S. v. Gardner, 
189 Fed. 690; U. S. v. New York, 173 U. S. 464; U. S. v. 
Paine, 206 U. S. 467. I. D. Rulings 25 L. D. 17, July 12, 
1897. Const. Oct. 30. 1937. Charter May 21. 1938. 

SUAT'l'LE INDIANS. See also WASHINGTON. Spec. St. 
43:886. 

SUMMIT LAKE (PAIUTE). See also NEVADA; PAH-UTE 
(PAIUTE). Approp. St. 44 :934; 47 :91, 820; 49 :1757; 
50 :564 ; 52 :291. 

SUQUAMISH. See also WASHINGTON; PORT MADISON. 
Treaties 12 :933. Oases Duwamish, 79 C. Clas. 530. 

SWINOMISH INDIAN TRIBAL COMMUNITY (SWINAMISH). 
See also WASHINGTON. Approp. St. 34 :325; 50 :564. 
Oases Corrigan, 169 Fed. 477; Duwamish, 79 C. Cis. 530. 
I. D. Rulings Memo. Sol., June 15, 19'34, July 9. 1936, Sept. 
13, 1938. Oonst. Jan. 27, 19<36. Charter July 25, 1936. 

SYCUAN. See CALIFORNIA: MISSION. 
TABEGUACHE. See also TABEGUACHE, MUACHE, CA

POTE, WEEMINUCHE, YAMPA, GRAND RIVER AND 
UINTAH BANDS OF UTES. Treaties 13 :673; 15 :619. 

TABEGUACHE, MUACHE, CAPOTE, WEEMINUCHE, YAM
PA, GRAND RIVER AND UINTAH BANDS Ol!~ UTES. 
See also CAPOTID; GRAND RIVER; MUACHE, TABE
GUACHE, UINTAH; UTAH; UTE; YAMPA. Approp. St. 
16 :13; 18 :146, 420. 

TAH-WA-CARRO (TAWAKONI). See also TAH-WAH; 
TEXAR; CARRO; CADDO; TOW AKONI; WICHITA 
AND AFFILIATED BANDS. Treaties 7 :533·. 

TAH WAH (TAWAKONI). See also CARRO; TAH-WA
CARRO; TA WAKONI; WICHITA AND AFFILIATED 
BANDS. Treaties 9 :844. 

TAHOLAH. See also WASHINGTON; MAKAH; QUILEUTE; 
S'KLALLAM; SKOKOMISH ; SQUAXON. Approp. St. 
39:123, 969; 41:3, 1225; 42:552, 1174; 43:390; 44:453, 934; 
45:200, 1562, 1623. I. D. Rulings Memo. Sol., July 8, 1933. 

TAMAROIS (TOMAROA). See also ILLINOIS. Approp. St. 
3 :517. Treaties 7 :78. 

TAOS PUEBLO. See NEW MEXICO; PUEBLO. 
TEIDTON TRIBE (TETON). See also MINNESOTA; SOUTH 

DAKOTA; SIOUX. Treaties 7 :125. 
TEMECULA (LUISENO). See also CALIFORNIA; MIS

SION; PECHANGA RESERVATION. Spec. St. 46:1201. 
TEMOAK BANDS OF WESTERN SHOSHONE INDIANS. 

See also NEVADA; SHOSHONE. Approp. St. 43 :596, 1141 ; 
45 :200. Oonst. Aug. 24, 1908. Charter Dec. 12, 19>38. 

TENINO. See OREGON; WARM SPRINGS. 
TESUQUE PUEBLO. See NEW MEXICO; PUEBLO. 
TETLIN, NATIVE VILLAGE OF. See also ALASKA; ESKI-

MO. Oonst. Mar. 26, 1940. Charter Mar. 26, 1940. 
TEXAS. See also ALABAMA-COUSHATTA TRIBE Oil' 

TEXAS; CADDO; KIOWA; TOW AKANI; WICHITA; 
WICHITA AND AFFILIATED BANDS; LEPAN. Approp. 
St. 9 :382, 544, 598 ; 10 :15, 41, 226, 315, 686; 11 :65, 3·29, 388: 
12:44, 221, 512, 774; 13:161, 541; 14:255, 492; 15:198; 16:13. 
Priv. St. 9 :769; 34 :1719, 1814, 199-3, 2243, 2650; 35 :1375, 1389, 
1431, 1606; 36:1758, 1760, 1762, 1805, 1813, 1815, 1816, 1843, 
1860, 2000, 2099; 38:1278; 39:1358; 41:1472. 

THLINGIT. See also ALASKA; HAIDA. Spec. St. 49:388. 
Oases In re Sah Quah, 31 Fed. 327; Nagle, 191 Fed. 141; 
Terr. of Alaska, 289 Fed. 671; U. S. v. Lynch, 7 Alaska 568. 

THLOPTHLOCCO TRIBAL TOWN. See also OKLAHOMA ; 
CREEK. Oonst. Dec. 27, 1938. Charter Apr. 13, 1939. 

THREE AFFILIATED TRIBES OF THE FORT BERTHOLD 
RESERVATION. See also FORT BERTHOLD, MANDAN; 
GROS VENTRE (HIDATSA). Spec. St. 46:1481. Approp. 
St. 14:492; 15:198; 16:13, 335, 544; 17:122, 165, 437, 530; 
18:133, 146, 420; 19:176, 271; 20:63, 295; 21:114, 485; 22:68, 
433; 23 :76, 362 ; 24 :449 ; 25 :217, 980; 26 :336, 504, 989 ; 28 :843. 
Treaties 7 :259. Oonst. June 29, 1936. Charter Apr. 24, 
1937. 

TILLAMOOK. See also OHEGON, GRAND RONDE. App1·op. 
St. 30 :62; 33 :1048. ; 

TITUTNI. See OREGON, SILETZ RESERVATION. 
TLINGIT. See ALASKA; THLINGIT. 
TONAWANDA. See also NEW YORK; ALLEGANY; BUF

FALO CREEK RESERVATION; SENECA. Approp. St. 
11 :409. Treaties 11 :735 ; 12 :1031. Oases Fellows, 19 How. 
366; N. Y. ex rel. Cutler, 21 How. 366; N. Y. Indians, 5 Wall. 
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761; People ex rei. Charles, 8 F. Supp. 295; U. S. v. Charles, 
23 F. Supp. 346·. 

TONGUE RIVER RESERVATION (NORTH DAKOTA). See 
also NORTHERN CHEYENNE TRIBE. Spec. St . 45 :986. 
A pprop. St. 36:202, 269•; 42:552, 1174; 44:453., 746; 45· :1562; 
46 :90, 279; 47 :9'1. 

TONKAWA TRIBE OF INDIANS OF OKLAHOMA. See also 
OKLAHOMA; PAWNEE. Spec. St. 26 :81 ; 28 :71; 34 :267; 
48 :501. Approp. St. 19 :176, 271 ; 20 :63., 295 ; 21 :114, 485 ; 
22 :68, 433 ; 23 :76, 362 ; 24 :449; 25 :217, 980; 26: 336, 989; 
27 :120, 612; 28 :286, 876 ; 29 :321 ; 30 :62, 571, 924; 31 :221, 
1058; 32 :245, 982; 33 :189; 37 :518; 43 :390, 1141; 44 :453, 
934; 45 :1562; 48 :984. Oases U. S. v. Hutto, No. 1, 256 U. S. 
524. Oonst. Apr. 21, 19•38. 

TORRES MARTINEZ·. See also CALIFORNIA ; MISSION. 
Oases Andreas v. Clark, 71 F. 2d 908. 

TONTO APACHE. See FORT APACHE; SAN CARLOS 
APACHE TRIBE. 

TOW AKANI. See also TAH -WAH; TAH-W A "CARRO ; 
TEXAS; WICHITA AND AFFILIATED BANDS. Oases 
U.S. v. Choctaw Nation, 179 U. S. 494. 

TRUXT ON CANYON. See also APAC:HE; HAV ASUPAI; 
HUALAPAI; WALAPAI RESERVATION; YAVAPAI. Ap
prop. St . 3.9' :123, 9691

; 41 :3., 408, 122.5; 42:1174; 43:390, 1141, 
1313; 44 :453, 934; 45 :1562, 1623; 46· :279, 1115 ; 47 :91, 820 ; 
4-8 :97, 362:; 491 :176·, 1757; 50 :564; 52 :29'1. 

TSIMSHIAN 'I'R IBE. See also ALASKA ; METLAKAHTLA. 
Spec. St. 48 :667; 52 :129>9. 

TULALIP TRIBES. See also WASHINGTON; MUCKLE
SHOOT INDIAN TRIBE OF THE MUCKLESHOOT 
RESERVATION; P ORT MADISON SNOHOMISH; SWI
N01VIISH INDIAN TRIBAL COMMUNITY. Approp. St. 
32 :245 ; 33 :1214 ; 34 :1015 ; 41 :3 ; 50 :564 ; 52 :291. Oases In 
re Celest ine, 114 Fed. 551; U. S. v. Celestine, 215 U. S. 278; 
U. S. v. Snohomish River Boom Co., 246 F ed. 112. Oonsi . 

. Jan. 24, 1936. Charter Oct. 3, 1936. . 
TULE RIVER INDIAN TRIBE. See also CALIFORNIA. Spec. 

St. 45 :600. Approp. St. 20:63, 294; 21 :114; 23 :76, 24 :449; 
25 :217, 980; 26 :336, 989; 28 :876 ; 31 :221, 10'58 ; 32 :2:45, 9·82; 
33 :189, 1048 ; 34 :325, 1015; 35 :70, 781 ; 41 :3, 408, 1225 ; 
42:552, 1174; 43:390, 1141; 44:453, 934; 45 :1562; 46:1115; 
47 :91. Oa,ses B elknap, 150 U. S. 588; D onnelly, 228 U. S. 
243; U. S. v. 48 Lbs., 35 Fed. 403; U. S. Y. Whaley, 37 Fed. 
145. Oonst. Jan. 15, 1936. 

TULMOCHUSEE. See also CREEK. Oa8es U. S. v. Mid Con
tinent, 67 F. 2d 3.7. 

TUOLUMNE BAND OF ME-WUK INDIANS OF THE TUO
LUMNE RANCHERIA. See also CALIFORNIA; TUO
LUMNE. Oonst. Jan. 15, 19,36. Charter Nov. 12, 19'37. 

TUOLUMNE: See also CALIFORNIA; TUOLUMNE BAND OF 
ME-WUK INDIANS OF THE TUOLUMNE RANCHERIA. 
A.pprop. St. 42:1174. I. D. Rulings Memo. Sol., Jan. 12, 1937. 

TURTLE MOUNTAIN (CREE-CHIPPEWA). See also NORTH 
DAKOTA; CHIPPEWA; CREE. Spec. St. 46 :9. Approp. St. 
23:362; 31:1058; 33.:1048; 38:582; 40:561; 41:35; 45:200, 
1623.; 46:90, 860. Priv. St. 48 :1464. I. D. Rulings Memo. 
Sol., Feb. 10, 1939. 

TUSCARORAS. . See also NEW YORK; NORTH CAROLINA; 
SIX NATIONS. Spec. St. 4 :95. A.pprop. St. 9:252. Trea
ties Archives 19; 7 :47, 550. Oases New York Inds., 41 C. Cls. 
462; New York Inds., 40 C. Cis. 448; U. S. v. New York 
Inds., 173 U. S. 464. L. D. Memo. (D. J.) 1:35. 

TWO KETTLE. See also SIOUX; CROW CREEK. Spec. St. 
19:254. 

TYONEK, THE NATIVE VILLAGE OF (ATHAPA.SCAN). See 
also ALASKA. Oonst. Nov. 27, 1939. Charter Nov. 27, 19'3.9. 

UINTAH. See also UTAH; CAPOTE; GRAND RIVER; 
GRAND RIVER AND UINTAH BANDS OF UTES; 
MUACHE; TABEGUACHE; UNCOMPAHGRE; UTAH; 
UTE; UTAH INDIANS IN TERRITORY OF NEW MEX
ICO; WEEMINUCHE; WHITE RIVER INDIANS; YAM
PA. Spec. St. 13· :63; 24 :548; 25 :1G7; 34 :9·, 6.11; 37 :196; 
41 :59'9·. A.pprop. St. 21 :114, 485; 23:76; 24 :449; 25:217, 980; 
26:336; 28:876; 291 :321; 30:924; 31:280; 32:552; 33:1048; 
34:1015; 35:781; 36:269; 37:518; 45:1562; 46:90; 47:15; 
48 :1021. Priv. St. 38 :1459; 44 :1811; 46 :1909; 47 :1768; 
49 :2343. Treaties 15 :619. Cases U. S. v. Boss, 160 Fed. 132; 
U. S. v. Fitzgerald, 201 Fed. 295. I. D. Rulings 25 L. D. 408, 
Nov. 17, 1897; Sol's Op., June 14, 1980, 53 I. D. 128. 

UMATILLA. See also OREGON; CAYUSE; WALLA WALLA. 
8pec. St. 16:384; 23.:340; 25:47, 558; 26:745; 27 :417; 28 :37; 
32 :730; 37 :186, 665 ; 39 :003·; 45 :1008. A.pprop. St. 25- :217 ; 
26 :989 ; 27 :120, 612; 33 :189, 1048 ; 34 :3.25 ; 38 :582; 39 :123, 

969; 41:3, 408, 1225; 42:552, 1174; 43:1313; 44:453, 934; 
45 :200, 1562, 1623.; 46 :279, 1115; 47 :91, 820. Oases Beam, 
162 Fed. 260; Bonifer, 166 Fed. 846·; Dick, 208 U. S. 340; 
Ex p. Dick, 141 Fed. 5; Ex p. Hart, 157 Fed. 130; Guyett, 
154 Fed. 784; Hy-Tu-Tse-Mil-Kin, 194 U. S. 401; In re Rus
sie, 96 Fed. 609; McKay, 204 U. S. 458; Morrisett, 132 F. 
2d 891; Parr, 197 Fed. 302; Parr, 153 Fed. 462; Patawa, 132 
Fed. 89'3; Smith, 132 Fed. 889; Smith, 142 Fed. 225; Toy, 
212 U. S. 542; U. S. v. Barnhart, 17 Fed. 579; U. S. v. Barn
hart, 22 Fed. 285: U. S. v. Bridleman, 7 Fed 894; U. S. v. 
Brookfield, 24 F. Supp. 712; U. S. v. Clapox, 35 Fed. 383; 
U. S. v. Martin, 14 Fed. 817; U. S. v Matlock, 26 Fed. Cas. 
No. 15744; U. S. v. Raley, 173. Fed 159; U. S. v. Shaw, 27 
Fed. Cas. No. 16268; Wheeler, 153 Fed. 471; Yakima, 191 Fed. 
516; Ka-koot-sa, 262 Fed. 398. I. D. Rulings 2.7 L. D. 312, 
Aug. 12, 1898; Memo. Sol., June 15, 19'3.7; Memo. Sol. Off., 
Oct. 7, 1930. 

UMPQUA (UMPQUAH). See also OREGON; CHASTA; OOOS 
BAY; COW CREEK; SCOTON. Spec. St. 45:1256; 47:307; 
49 :801. Approp. St. 10 :315, 643, 686 ; 11 :65, 169, 273, 329, 
388; 12:4, 44, 221, 512, 774; 13 :161, 541; 14 :255, 492; 15:198; 
16:13., 335·, 544; 17 :165, 437; 18 :146. Treaties 10:1027, 1122, 
1125; 12 :981. Oases U. S. v. Sinnott, 26 Fed. 84. 

UNALAKLEET, NA'I'IVE VILLAGE OI!\ See also ALASKA; 
ESKIMO. Oonst. Dec. 30, 1989. · ChaTter Dec. 30, 1939'. 

UNCOMPAHGRE. See also COLORADO ; UTAH; UINTAH 
AND OURAY; UTE; UTAH INDIANS IN THE TERRI
TORY OF NEW MEXICO. Spe . St. 24 :548. A.pprop. St. 
30 :62, 924; 32 :245, 982; 34 :1015; 43:1141; 47 :15; 48:1021. 
Op. A. G. 17 :366. I. D. Rulings Op. Sol., M.29'798, June 15, 
1938. 

UNCPAPAS (HUNKPAPA SIOUX). See also SIOUX, STAND
ING ROCK. Spec. St. 19 :254. 

UPPER LAKE BAND OF POMO INDIANS OF THE UPPER 
LAKE RANCHERIA. See CALIFORNIA; POMO. Oonst. 
Jan. 15, 1936. 

UTAH. See also GOSHUTE; GRAND RIVER; GRAND 
RIVER AND UINTAH BAND; KANOSH; KOOSHAREM; 
MUACHE; MOACHES; NAVAJO; PAIUTE; SHIVWITS 
BAND OF PAIUTE INDIANS, SHIVWITZ RESERVA
TION; SHOSHONE-GO SHIP; SKULL VALLEY ; TABE
GUACHE, MUACHE, CAPOTE; UINTAH; UNCOMPAH
GRE: UTE; UTE INDIANS OF THE UINTAH AND OU
RAY RESERVA'I'ION; WEEMINUCHE; WHITE RIVER; 
YAMPA. T exts Hoopes, IAA. Spec. St. 9:570. ApprQp. 
St. 9:574; 10:315, 686; 11 :65, 16-9·, 273; 12 :221, 629; 13:63, 
432, 541 ; 14 :2,55, 492 ; 15 :198; 16 :13, 335, 544; 17 :165, 437; 
18 :146o, 420; 191 :176, 271; 20:63, 295·; 21 :114, 485; 22:68, 257, 
433; 23:76; 30:924; 34:325; 42:1174; 47:15. Pri'IJ. St.14 :581; 
34 :1844, 242:2; 35 :1177, 1177, c. 40, 12191

, 1375, 1389, 1606, 
1616, 1616, c. 292; 36 :1751, 1752, 1752, c. 275, 1813, 1815, 1818, 
1859, 1860, 1984, 2000; 38:1269, 12791

, 1444; 39:1594; 40:1484, 
1489; 41:1472, 1596. · Treaties 9' :984; 13:673. 

UTAH INDIANS IN THE TERRITORY OF NEW MEXICO. 
See also SOUTHERN UTE; UINTAH; UNCOMPAHGRE; 
UTE ; WHITE RIVER. A.pprop. St. 10 :315 ; 42 :192. 

UTE. See also COLORADO ; UTAH; CAPOTE ; GOSHUTE ; 
GRAND RIVER; KANOSH; KOOSHAREN; MUACHE; 
MOACHE; SHIVWITS; SKULL VALLEY; SOUTHERN 
UTE; UINTAH; UNCOMPAHGRE; UTAH INDIANS IN 
THE TERRITORY OF NEW MEXICO; WHITE RIVER; 
WEEMINUOHEl ; "WHITE RIVER; YAMPA. Texts Many
penny, OIW. Per. Harsha, 134 N. A. Rev. 272; Thayer, 68 
Atl. Month. 540, 676. Gov. Pub. 71 Cong., 2 sess., Hearings, 
S. Comm. Ind. Aff., S. 615. Spec. St. 17 :55; 18 :36; 20 :48, 165 
292; 21 :199: 22:178; 24:388, 548; 25:113; 28:677; 32:384, 
399, 744; 34:88, 1056; 35:644; 39:1199; 43:246; 45:711, 986; 
46 :1092; 47:1488; 49:1272; 52:1209. A.pprop. St. 15:311; 
16 :335, 544; 17 :165, 437; 18 :402, 420 ; 19 :176, 271; 20 :63, 206, 
295, 377: 21:114; 414, 435, 485; 22:68, 257, 433; ~3 :76, 362; 
24 :449; 25 :217, 980; 26 :336, 989; 27 :120, 612; 28 :286, 876; 
29 :267, 32:1 ; 30 :62, 105, 571, 9·24 ; 31 :221, 280, 1058 ; 32 :245, 
982; 33 :15, 189, 1048; 34 :325, 634, 1015; 35 :8, 781 : 36 :269, 
1289; 37 :518 ; 38 :77, 582; 39 :123,, 9691

; 40 :561 ; 41 :3, 408, 
1225: 42 :552, -1174; 43. :3-90, .704; 44 :453, 9·34; 45 :200, 883, 
1562, 1623; 46:279, 1115, 1552; 47:91, 820; 48:362; 49:176, 
1597, 1757; 50:564; 52 :29'1, 1114. Priv. St. 32:1388; 41:1531; 
47:1682. Cases Allred, 36 C. Cis. 280; Brown, 32 C. Cis. 432; 
Ducker, 104 F. 2d 236; Hoyt, 38 C. Cis. 455; Herring, 32 C. 
Cis. 536; Johnson, 160 U. S. 546,; Johnson, 29 C. Cls. 1; Rex, 
53 C. Cis. 320; Thurston, 232 U. S. 469; U. S. v. Berry, 4 Fed. 
779; U. S. v. Gray, 201 Fed. 2911; U. S. v. Leathers, 26 Fed. 
Ca.s. No. 15581 ; U. S. v. McBratney, 104 U. S. 621; U. S. v. 
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Martinez, 195 U. S. 469; U. S. v. Morrison, 203 Fed. 364; 
U. S. v. Pierson, 145 Fed. 814; Ute, 45 C. Cls. 440; Ute, 46 
C. Cls. 225; White, 43 C. Cls. 260. Op. A. G. 17 :262; 21 :131. 
I. D. Rulings Memo. Sol., Sept. 12, 1934, July 13, 1936; Memo. 
Sol. Off., Sept. 22, 1936; Memo. Sol., Sept. 11, 1937, Sept. 29, 
1937; Memo. Sol. Off., Nov. 23, 1937; Op. Sol., June 15, 1938; 
Memo. Sol., Aug. 27, 1938, Mar. 28, 1939. 

UTE INDIAN TRIBE OF THE UINTAH AND OURAY RESER
VATION. See also UTAH; UIN'l'AH. Oonst. Jan. 19, 1937. 
Charter Aug. 10, 1938. • 

VENETIE, NATIVE VILLAGE OF (ATHAPASCAN). See 
also ALASKA. Oonst. Jan. 25, 1940. Charter Jan. 25, 1940. 

VERDE RIVER VALLEY (MOHAVE APACHE). See also 
ARIZONA; CAMP MoDOWELL. Approp. St. 33 :1 9. 

VERMILLION LAKE. See MINNESOTA; CHIPPEWA. 
VOLCAN INDIAN RESERVATION. See also CALIFORNIA; 

MISSION. Approp. St. 41 :408. 
WABASH. See also ILLINOIS; INDIANA. Spec. St. 2 :277, 

343. 
WALAPAI RESERVATION. See also AIUZONA; HUALAPAI. 

Spec. St. 43 :954. Priv. St. 47 :1}53. 
WALES, NATIVE VILLAGE OF (ESKIMO). See also 

ALASKA. Oonst. July 29, 1939. Ohar·ter July 29, 1939. 
WALKER RIVER PAIUTE TRIBE. See also NEVADA; 

PAH-UTES (PAIUTE). Spec. St. 32:744; 45:160. Approp. 
St. 20 :6.3·, 295; 21:114, 485; 23:76; 24:449; 25:217, 980; 
26 :336, 989 ; 28 :876; 29 :321 ; 30 :652, 924, 1214; 31 :1058; 
32 :552, 245, 982 ; 33 :189, 1048 ; 34 :325; 35 :8, 781 ; 36 :269; 
40 :561 ; 41 :3, 408, 1225 ; 42 :552, 117 4 ; 43 :390, 1141 ; 44 :453·, 
934 ; 45 :200, 1562 ; 46 :279, 1115 ; 4 7 :91 ; 48 :362 ; 49 :176, 1757 ; 
50:564; 52:291. Oases U. S. v. Walker, 104 F. 2d 334. 
I. D. Rulings Op. Sol., Feb. 5, 1935. Oonst. Mar. 20, 1937. 
Charter May 8, 1937. 

WALLA WALLA. See also OREGON; CAYUSE; UMATILLA. 
Spec. St. 25:47. .Approp. St. 12:4, 221, 512, 774; 13:161, 541; 
14 :2..~5. 492 ; 15 :198 ; 16 :13, 335, 544 ; 17 :165, 437 ; 18 :146, 
420; 19:176; 20:63, 295; 21:114, 271, 485; 22:68, 433; 23:76, 
362; 24:449; 25:217, 980; 26:336, 989; 27:120, 612; 28:286, 
876 ; 29 :321 ; 30 :62, 571, 924 ; 31 :221, 280, 1058 ; 32 :245, 982 ; 
33 :189, 1048; 34 :325, 1015; 35 :70, 781; 36 :269; 37 :518; 38 :77. 
T1·eaties 12:945, 951, 957. Oases Bonifer, 166 Fed. 846; Hy
Tu-Tse-Mil-Kin, 194 U. S. 401; Morrisett, 132 l!'ed. 891; Seu
fert, 249 U. S. 194; Smith, 132 Fed. 889; U. S. v. Barnhart, 
17 Fed. 579; U. S. v. Bridleman, 7 Fed. 894; U. S. v. Brook
field, 24 F. Supp. 712; U. S. v. Motlock, 26 Fed. Cas. No. 
15744; Ya-koot-sa, 262 Fed. 398. 

WAPAGHKONETTA RESERVATION (SHAWNEE VILLAGE 
IN OIIIO, 1795-1831). See also OHIO; SHAWNEES. 
Priv. St. 6 :G39. 

WARM SPRINGS. See also OREGON; CONFEDERATED 
TRIBES OF THE WARM SPRINGS RESERVATION; 
PAIUTE; MIDDLE OREGON. Gov. Pub. 64 Cong., 1 sess., 
S. Rep. 792. Spec. St. 28 :86. Approp. St. 26 :336; 35 :70; 
37 :518, 595 ; 38 :582; 39 :123, 801, 969 ; 41 :3,. 408, 1225 ; 
42:1174; 43 :390, 704, 1141, 1313; 44:934; 45:1562; 46:279, 
1115; 49 :1757; 52 :291. Priv. St. 35 :1404. Oases U. S. v. 
Earl, 17 Fed. 75; U. S. v. Osborne, 2 Fed. 58. I. D. Rulings 
l\lemo. of Counsel, Ind. Off., Dec. 4, 1931; Memo. Sol. Off., 
Jan. 23, 1932, Feb. 15, 1932. Oonst. Feb. 14, 1938. Charter 
Mar. 31, 1938. 

WASHINGTON. See also CHEHALIS RESERVATION; CHI
NOOK; CHO-BAH-AH-BISH; CLALLAM; COLUMBIA; 
COLVILLE; COWLITZ; D'WAMISH; GREEN RIVER; 
HOH; HUMPTULIPS; KALISPEL; KALISPEL INDIAN 
COMMUNITY OF THE KALISPEL RESERVATION; KI
KIALLUS; LUMMI; MAKAH TRIBE OF THE MAKAH 
INDIAN RESERV A.TION; MUCKLESHOOT INDIAN 
TRIBE OF THE MUCKT-'ESHOOT RESERVATION; NEAH 
BAY; NISQUALLY RESERVATION; NOOKSACK; OAKI
NAKANE; OKANAGAN: OZETTE RESERVATION; POR'r 
GAMBLE INDIAN COMMUNI'rY; PORT MADISON 
RESERVATION; PUGET SOUND; PUYALLUP TRIBE; 
QUILEHUTE TRIBE; QUINAIELT AND QUILLEHUTE; 
SAMISH; SHOAL WATER OR GEORGETOWN RESER
VATION; SKAGIT; S'KLALLAM; SKOKOMISH INDIAN 
TRIBE OF THE SKOKOlVliSH INDIAN RESERVATION; 
SNOHOMISH; SNOQUALMIE; SPOKANE RESERVA-

'TION; SQUAXIN ISLAND RESERVATION; SQUAXON; 
STELLAQUAMISH; SUATTLE; SUQUAMISH; SWINO
MISH TRIBAL COMMUNITY; TAHOLAH; TULALIP 
TRIBE; WALLA WALLA; WENATCHEE; WENATSHA
PAMA; WHITLEY ISLAND ; 'WILLAPAH; YAKIMA. 
Approp. St. 10 :315; 11 :169, 329, 388; 12 :221; 15 :198; 16 :13, 
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544; 17 :165, 437; 18 :146, 420; 19 :176, 271; 20 :63, 295 ; 
2·1 :114, 485; 22 :433 ; 28 :876. Priv. St. 35 :1204, 1219, 1375, 
1389, 1406, 1431, 1446, 1573, 1606; 36:1751, 1752, 1753, 1760, 
1762, 1806, 1807, 1815, 1816, 1843, 1859, 1984, 2000, 2099; 
37:1030; 38:1337; 39:1588; 40:1484, 1486, 1489, 1536; 
41 :1596 ; 42 :1718. Treaties 12 :927, 933, 957, 975. 

WASHOE TRIBE. See also NEVADA; CALIFORNIA. Oonst. 
Jan. 24, 1936. Oha1·ter Feb. 27, 1937. 

WEA (MIAMI-PEORIA). See also ILLINOIS; INDIANA; 
KANSAS; CONFEDERATED PEORIA; KASKASKIAS; 
PEORIAS ; PIANKESHA WS ; QUAP A WS. TextS' Hilliard, 
LT; Manypenny, OIW. Per. Canfield, 15 Am. L. Rev. 21. 
Spec. St. 3 :308, 319, 783 ; 4 :594; 10 :704; 12 :539 ; 17 :631 ; 
28 :580. Approp. St. 1 :460 ; 2 :607 ; 3 :517 ; 4 :526, 616, 636, 
682, 780; 5 :36, 158, 298, 323, 402, 417, 493, 704, 766; 9 :20, 
252, 382, 544, 574; 10:41, 226, 315, 576; 12:774; 13 :161; 
17: 122; 21 :435; 25 :505, 565; 26 :989: 28 :424. Treaties 7 :49, 
74, 91, 116, 145, 186, 209; 8 :116; 10 :1082; 15 :513. Oases 
Bowling v. U. S. 233 U. S. 528; Citizen v. U. S., 26 C. Cls. 
323 Kansas, 5 WalL 737; Okla. K. & M., 249 Fed. 592; Rich
ardville, 28 Fed. 52; U. S. v. Bowling, 256 U. S. 484; U. S. v. 
Brindle, 110 U. S. 688; U. S. v. Rundell, 181 Fed. 887. Op. 
A. G. 6 :658 ; 10 :253; 19 :115. 

WEEMINUCHE (WIMINUCHE UTES). See also TABEGUA
CHE, MUACHE, CAPOTE, WEEMINUCHE, YAMPA, 
GRAND RIVER AND UINTAH BANDS OF UTES. Spec. 
St. 28:677. Treaties 15:619. 

WENATSIIAP.AMA. See also COLVILLE; WASHINGTON; 
'WENATCHEE. Approp. St. 28 :286. 

WENATCHEE. See also WE.NATSHAPAl\IA; COLVILLE; 
WASHINGTON. Approp. St. 33 :189. 

WHITE EARTH RESERVATION. See also MINNESOTA; 
CHIPPEWA. Spec. St. 25 :647, 696, 1010; 28 :112 ; 33 :539; 
35 :1620; 36 :330; 46 :785. Approp. St. 17 :165; 19 :271 ; 20 :63, 

. 295; 21 :114, 485; 22:433; 23:362; 24:449; 25:980; 26:336, 
981): 27 :612 : 28 :286, 876; 30 :62, 571, 9·24; 32 :982; 34 :1015; 
36 :269; 37 :518; 38:77; 40 :561. P1·iv. St. 38 :1308. Oases 
Chippewa, 301 U. S. 358; Fairbanks, 223 U. S. 215; Gravelle, 
253 Fed. 549; U. S. v. Park Land Co., 188 Fed. 383; U. S. v. 
Stone, 19 Fed. 807. L. D. Memo. (D. J.) 5:492. I. D. Rul
ings Sol. Letter, July 19, 1934. 

WHITE MOUNTAIN, NATIVE VILLAGE OF. See also 
ALASKA; ESKIMO. Oonst. Nov. 25, 1939. Charter Nov. 
25, 1939. 

WHITE MOUNTAIN APACHE TRIBE. See also ARIZONA; 
APACHE ; FORT AP AC:HE. Spec. St. 31 :952; 45 :1344. 
Approp. St. 23:76. Oases U. S. v. Taclish, 211 Fed. 490; 
U. S. v. Wightman, 230 Fed. 277. Oonst. Aug. 26, 1938. 

WHITE OAK POINT. See lv.:(INNESOTA ; CHIPPEWA. 
WHITE RIVER INDIANS. See also UTAH; COLOHADO IN

DIANS; UINTAH; UTAH INDIANS IN TERRITORY OF 
NEW MEXICO; UTE. Approp. St. 23 :76; 47 :15; 48:1021. 
Oases Dwamish Inds. v. U.S., 79 C. Cis. 530. 

WHITLEY (WHIDBY) ISLAND. See also WASHINGTON; 
DWAMISH. Oases Dwamish Inds. v. U. S., 79 C. Cls. 530. 

WICHITA. See also CADDO ; WICHITA AND O'rHER AF
FILIATED BANDS; TEXAS; TAH-WAH-CARRO. Spec. 
St. 22:7, 47; 29 :529; 32:63; 43 :366; 47 :74, 87; 48:501. Ap
pTop. St. 11 :169; 12:44, 221, 512, 774; 13 :161; 15 :198; 16 :13, 
544; 20:410; 21 :67, 414; 22 :68; 26 :504; 28 :876; 30 :105, 652; 
31 :1010 ; 32 :245 ; 33 :189 ; 34 :325 ; 36 :269 ; 38 :77, 582 ; 39 :123, 
969; 40:561; 41:3, 408, 1225; 42:552, 1174; 43 :390, 704, 1141, 
1313; 45:1623; 48:984; 49:1597. Treaties 7:474, 533, 844; 
l1 :611. Oases Board, 87 F. 2d 55; Campbell, 44 C. Cis. 488; 
Johnson, 283 Fed. 954; U. S. v. Choctaw Nation, 179 U. S. 
494; U. S. v. I oving, 34 Fed. 715; U. S. ex rei. West, 205 
U. S. 80. L. D. Memo. (D. J.) 4:641. 

WICHITAS AND 0THER AFFILIATED BANDS. See also 
OKLAHOMA; TEXAS; APACHE, ARAPAHOE, CHEY
ENNE, KIOWA, COMANCHE, WICHITA: ARAPAHOE, 
CHEYENNE, KIOWA, COMANCHE, WICHITA; KIOWA; 
KIOWA, APACHE, COMANCHE, WICHITA. Spec. St. 
31 :1093. Approp. St. 12 :512, 774; 13:161, 541; 14 :255, 492; 
15 :198; 16 :335, 544; 17 :165, 437; 18 :133, 146, 420; 19 :176, 
271; 20:63, 295: 21 :114; 41 :485. 

WILD INDIANS OF THE PRAIRIE. See also COLORADO ; 
KANSAS; MONTANA; NEBRASKA; OKLAHOMA; 
TEXAS. Approp. St. 9 :20, 40, 570. 

WILD RICE LAKE INDIAN RESERVATION (CHIPPEWA). 
See also MINNESOTA; CHIPPEWA. Spec. St. 49 :496. 

WILLAMETTE VALLEY INDIANS. See also OREGON; 
GRAND RONDE. Treaties 10:1143. 

WILLAPAH. See also WASHINGTON; GEORGETOWN: 
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SHOALWATER OR GEORGETOWN. Cases U. S. ex rel. 
Charley, 62 F. 2d 955. 

WIND RIVER RESERVATION. See also WYOMING ; ARAP
AHOE; ARAPAHOE AND SHOSHONE; SHOSHONE; 
SHOSHONE (WIND RIVER) RESERVATION; SHO
-,SHONE AND ARAPAHOE. Spec. St. 34 :8491; 37 :91; 39 :341, 
519; 46 :430. AppTOp. St. 25 :217 ; 34 :325 ; 35 :70; 36:269 ; 
42 :192 ; 43 :33; 45 :200; 46 :1064. PTiv. St. 39 :1301; 42 :1591. 
Cases Wadsworth, 148 Fed. 771. Op. A. G. 25:524; 33:25. 
I. D. Rulings 49 L. D. 370, Dee. 15, 1022. 

WINNEBAGO TRIBE OF NEBRASK..'\.. See also NEBRAS
KA; WISCONSIN; OMAHA; OHIPPEW AS; FOX; ME
NOMINEE; POTA W ATOMIE; SAO; WINNEBAGO AND 
POTA WATOMIE. Temts Manypenny, OIW. PeT. Gates, 21 
Am. J. Soc. Sci. 112; James, 12 J. H. Univ. Studies 467. 
Spec. St. 4 :302, 445, 464, 729; 9 :55, 439', 570; 11 :122; 12 :628, 
658; 21 :315 ; 25 :240; 26 :659; 28 :915, 679; 30 :344, 912; 
3.2 :183 ; 36 :873, 877 ; 37 :187 ; 38 :1188; 39 :865 ; 43 :138, 1114; 
45 :1027. AppTop. St. 4 :352, 36·1, 390, 394, 403, 505, 532, 5·26, 
616, 636, 682, 705, 780 ; 5 :36, 73., 158, 298, 323, 400, 417' 493, 
704, 766; 9 :20, 132, 252, 382, 544. 57 4; 10 :15, 41, 150, 226, 306, 
315, 643, 686; 11 :65, 169, 273, :529, 388, 450; 12 :44, 2.21, 512, 
774; 13:161, 541; 14:255, 4H2; 15:198; 16:13, 335, 544; 17:165, 
437; 18:27, 146, 420; 19:176, 271; 20:63, 195; 2:1:114, 485; 
22:68, 438, 603; 23 :76, 362; 24:449, 25:217, 980; 26:336, 989; 
27 :5, 120, 612 ; 28 :286, 876; 291 :321 ; 30 :62, 105, 571, 924 ; 
31 :221, 1058 ; 32 :245, 982 ; 33 :189, 10'-18 ; 34 :325, 1015 ; 35 :70, 
781 ; 36 :118, 269; 39 :123 ; 41 :3, 408, 1225; 42 :327, 552; 43 :390; 
44 :453. PT'iV. St. 6 :790, 792 ; 11 :536; 12 :873, 883; 28 :1013. 
TTeaties 7:144, 272, 3oe., 315, 323, 342, 370, 544, 550, 591; 
9:878, 952, 955; 10:1172; 12 :1101; 14 :067, 671. Cases Beck, 
65 Fed. 30; Chase, 238 Fed. 887; Clay, 282 Fed. 268; Elk, 
112 U. S. 9·4; In re Lincoln, 202 U. S. 178; King, 111 Fed. 
860; Lane, 241 U. S. 201; Larkin, 276 U. S. 431; Lemmon, 
106 Fed. 650; McClure, 19 C. Cls. 193.; Mickadiet, 258 U.. S. 
60'J'; N. Y., 170 U. S. 1; Pilgrim, 69' Fed. 895; Rainbow, 161 
Fed. 835; Schwesan, 31 C. Ols. 192; U. S. v. Ashford, 00 F. 
2d 946; U. S. v. Corp., -101 F. 2d 156; U S. v Flournoy, 69 
Fed. 886; U. S. v. Flournoy, 71 Fed. 576; U. S v Hemmer, 
241 U. S. 379; U. S. v. Holliday, 3 Wall. 407; U. S. v. Mullin, 
71 Fed 682; U. S. v. Saunders, 96 Fed. 268 Op. A. G. 3· :471, 
584; 18:141; 19:161. L. D. Memo (D. J.) 2:368. I. D. Rul
ings 3 L. D. 580, June 4, 1885; 27 L. D. 399, Sept. 14, 1898; 
Memo. Sol., Apr. 14, 1938, Mar. 11, 1939. 

WINNEBAGO AND POTAWATOl\fiE . . See also POTAWATO
MIE ; WINNEBAGO ; WISCONSIN ; NEBRASKA. Ap
pTop. St. 13 :541 ; 14 :255; 17 :165. 

WINNEBAGO SHISH {CHIP PEW A). . See also MINNESOTA; 
CHIP PEW A. Spec. St. 28 :489. 

WINNEMUCCA INDIAN COLONY. See also NEVADA; 
PAIUTE ; SHOSHONE. Spec. St. 45 :618. 

WISCONSIN. See also MICHIGAN; MINNESOTA; BAD 
RIVER BAND OF OHIPPEW A INDIANS: BROTHER
TOWN RESERVATION; CHIPPEWA; FLAMBEAU; FOR
EST COUNTY POTAWATOMIE COMMUNITY, WISCON
SIN; LA POINTE; LAO COURT D'OREILLE RESERVA
TION; LAO.DU FLAMBEAU BAND OF LAKE SUPERIOR 
OHIPPEW A INDIANS; MENOMINEE; MOLE LAKE; 
MUNSEE; MUNSEE AND DELAWARE; ONEIDA TRIBE 
OF INDIANS; RED CLIFF BAND OF LAKE SUPERIOR 
OHIPPEvV A INDIANS; SOKAOGON OHIPPEW A COM
MUNITY; STOCKBRIDGE AND MUNSEE; ST. CROIX 
WINNEBAGO. AppTop. St. 11 :65, 388 ; 17 :165, 437; 18 :146, 
420; 19:176, 271: 20:63, 295; 21:114, 485. 

WyfANDOTTE. See also KANSAS ; OKLAHOMA; DELA
WARE; QUAPA~'; MUNSEE; WYANDOTTE, MUNSEE 
AND DELEW ARE; WYANDOTTE 'l'RIBE OF OKLA
HOMA. Temts Manypenny, OIW. Spec. St. 2 :527; 3 :308, 
319; 4 :75; 5 :624; 9:337, 570; 10:15; 14 :309; 21 :511; 33 :519; 
37 :668 ; 48 :501, 1184; 49 :894. Appr·op. St. 1 :460; 2 :407, 
407; 4:526, 528, 532, 616, 677, 682, 780; 5:36, 158, 298, 
323, 402, 417, 453-, 493, 576, 704, 766; 9 :20, 182, 252, 382, 
544, 574; 10:41, 226, 315, 643, 686: 11 :65, 169; 16:13; 17:122, 
165; 21 :414; 26 :286, 989 ; 2'8 :876; 29 :321 ; 30 :62; 34 :325; 
39 :844 ; 41 :3 ; 48 :984; 49 :176. PTiv. St. 6 :936; 9 :67 4, 675, 
708; 10 :831 ; 30 :1573 ; 44 :1609 ; 47 :1692. TTeaties Archives 

· No. 44; 7:16, 28, 491, 77, 105, 112, 118, 131, 160, 178, 326, 355, 
364, 502; 8:116; 9:987; 10:1159; 11:581; 12:1129; 15:513. 
Cases Conley, 216 U. S. 84; Elk, 112 U. S. 94; Hicks, 12 Fed. 
Cas. No. 6458; Gray, 10 Fed. Cas. No. 5714; Karraho, 14 
l!"ed. Cas. No. 7614; Schrimpscher, 183 U. S. 290; Staley, 36 
F. 2d 91; U. S. v. Cisna. 25 Fed. Cas. No. 14796; U. S. v. 
Osborn, 2 Fed. 58. Op. A. G. g, :458; 6:2; 91 :45; 11 :197. 

WYANDOTTE TRIBE OF OKLAHOMA. See also OKLA
HOMA; 'vVYANDOTTE. Oonst. July 24, 19'3-7. Charter 
Oct. 30, 1937. 

WYANDOTTE, MUNSEE AND DELEW ARE. See also MUN
SEE AND DELAWARE. AppTop. St. 4 :616, 682, 780; 5 :36, 
158, 298, 323, 402, 417, 493. 

WYOMING. See also ARAPAHOE; SHOSHONES, BAN-
NOOKS AND OTHER BANDS IN IDAHO AND SOUTH
EAS'.rERN OREGON; SHOSHONE ; WIND RIVER. Ap
pTop. St. 17 :16~, 43,7; 18 :146, 420; 19:176, 271; 20 :63·, 295; 
21 :114, 485. 

YAGA CREEK (YAGER CREEK). See also CALIFORNIA; 
HOOPA (HUPA) VALLliJY. Cases Painter, 33 C. Ols. 114. 

YAHOOSKIN (YAHUSKIN). See also OREGON; KLA
MATH, MODOC AND YAHOOSKIN; SNAKE. Cases Ore
gon, 202 U. S. 60. 

YAKIMA. See also WASHINGTON. Per. Dixon, 23- Case & 
Com. 712; Gates, 21 Am. J. Soc. Sci. 112. Gov. Pub. 76 
Oong., 1 sess., Hearings, S. Oomm. Ind. Aff., S. 773: 76 
Cong., 1 sess., H. Rep. 749. Speo. St. 26 :661; 28 :118; 
33 :595 ; 34 :53; 35 :49; 36 :348 ; 42 :595 ; 44 :768 ; 49 :330; 
50 :210; 52 :80. AppTOp. St. 12 :4, 44, 221, 512, 774; 13 :161, 
541 ; 14 :255, 492 ; 15 :198; 16 :13, 335, 544 ; 17 :165, 437 ; 
18 :146, 420; 19 :176, 271; 20 :63, 195; 21 :114, 485; 22 :68, 
257, 433; 23:76, 362; 24:449; 25:217, 980; 26:336, 989;. 
27 :120, 612 ; 28 :286, 876; 29 :321 ; 30 :62, 105, 571, 924: 
31 :221, 280, 1058 ; 32 :245, 982 ; 33 :101±8 ; 34 :205, 325, 1015; 
35 :70, 478, 781; 36 :202, 269; 37 :518, 595; 38 :77, 582; 39:14, 
123, 801, 969; 40:105, 561; 41:3, 163, 408, 874, 1015, 1156, 
1225, 1367; 42 :29, 552, 1154, 1174, 1527; 43:390, 704, 1141, 
1313 ; 44 :161, 453, 934, 1250 ; 45 :200, 1562 ; 46 :279, 860, 
1115; 47:91, 820, 1602; 48:362; 49:176, 1757; 50:564; 52:291. 
PTiv. St. 35 :1406. 'l'r·eaties 12 :951. Cases La Clair, 184 
Fed. 128; Mitchell, 22 F. 2d 771; National, 147 Fed. 87; 
Northern, 227 U. S. 355; Seufert, 249 U. S. 194; Senfert, 
193 Fed. 200; U. S. v. Brookfield, 24 F. Supp. 712; U. S. v. 
Dooley, 151 Fed. 697; U. S. v. First, 282 Fed. 330; U. -S. v. 
Hadley, 99 Fed. 437; U. S. v. Hoyt, 167 Fed. 301; U. S. v. 
Inaba, 291 Fed. 416; U. S. v. Seufert, 252 Fed. 51; U. S. 
v. Sulton, 215 U. S. 291; U. S. v. Winans, 198 U. S. 371; 
U. S. v. Yakima, 274 Feel. 115; Yobowan, 291 Fed. · 425. 
L. D. Memo (D. J.) 13:472, 481, 492. I. D. Rulings Letter 
of Oomm'r to Sen. Seldon P. Spencer, Sept. 5, 1922; Op. 
SoL, June 7, 19·29, May 23, 1930; Memo. Ind. Off., June 12, 
1933; Op., Sol. Apr. 5, 1934; Memo. Sol., June 15, 1937, 
Oct. 7, 1938. 

YAMPA (UTE). See also UTAH; 'l'ABEGUAOHE, MUACHlli, 
CAPOTE, WEEMINUOHE, YAMPA. GRAND RIVER AND 
UINTAH BANDS OF UTES; UINTAH; UTE. Treaties 
15:619. 

YANOTON (YANKTON SIOUX). See also OMAHA; PAW
NEE; ROSEBUD; SIOUX; YANOTON SANTEE; YANO
TONAIS. Spec. St. 47 :300. App1·op. St. 5 :158; 30 :62; 
32 :982 ; 35 :781 ; 42 :552. Priv. St. 34 :1768. 

YANOTON AND SANTEE. See also YANOTON ; SANTEE
SIOUX ; SIOUX. Approp. St. 4 :616, 682, 780; 5 :36, 158, 
298, 402, 417, 493, 704, 766 ; 9 :20, 132, 252. 

YANOTONAIS (YANKTON AI). See also YANOTON; SIOUX. 
Speo. St. 19 :254. 

YAVAPAI. See also ARIZONA; TRUXTON CANYON. Spec. 
St. 49 :332. Cases Luke, 35 C. Cis. 15. 

YAVAPAI-APACHE INDIAN COMMUNITY. See ARIZONA; 
TRUXTON CANYON. Oonst. Feb. 12, 1937. 

YERINGTON PAIUTE TRIBE OF THE STA'.rE OF NEVADA. 
See also NEVADA; PAIUTE. Const. Jan. 4, 1937. Charter 
Apr. 10, 1937. 

YOMBA SHOSHONE TRIBE. See a1so NEVADA; SHO
SHONE-. Const. Dec. 20, 1939. Charter Dec. 2H, 1939. 

YUMA. See also ARIZONA; CALIFORNIA; APACHE; FORT 
YUMA; QUECHAN. Spec. St. 26 :764; 27 :420, 456; 36:829, 
879; 44 :776; 45 :1321. AppTOp. St. 28 :286; 33 :189; 35 :70; 
37 :518 ; 38 :77, 582 ; 39 :123, 969; 40 :561 ; 41 :408, 1221'; 
42:552, 1174; 43:390, 1141; 44:453, 934; 45:200, 1562; 
47:820; 48:362; 49:176, 1757; 50:564; 52:291. Cases 
Jaeger, 27 C. Cis. 278; Jaeger, 29 C. Cis. 172; Jaeger, 33 C. 
Cis. 214; Luke, 35 C. Cis. 15. I. D. Rulings Op. Sol., 
Nov. 25, 1932; Memo. by Imperial Irrigation District At
torney, Oct. 11, 1935; Op. Sol., Jan. 8, 1936. 

ZIA PUEBLO. See NEW MEXICO; PUEBLO. 
ZUNI. See also NEW MEXICO; PUEBLO. Spec. St. 45 :501; 

49 :393. Approp. St. 22 :68 ; 35 :781 ; 41 :408, 1225 ; 42 :552, 
117 4 ; 43 :1141 ; 44 :453, 934 ; 45 :200, 883, 1562; 46 :1115 ; 
47 :91, 525, 820; 48 :362; 49 :176. Pri'V. St. 48 :1465. 
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ANNOTATED TABLE OF STATUTES AND TREATIES 

1 STAT. 

1 St. 49; Aug. 7, 1789; C. 7-An Act to establish an Executive 
Department, to be denominated the Department of War.1 

Sec. 1-R. S. 161, 214, 216; Sec. 2-R. S. 217; Sec. 4-R. S. 
217. 

1St. 50; Aug. 7, 1789; C. 8-An Act to provide for the Govern
ment of the Territory Northwest of the river Ohio.2 

1 St. 54; Aug. 20, 1789; C. lo-An Act providing for the Ex
penses which may attend Negotiations or Treaties with the 
Indian Tribes, and the appointment of Commissioners for 
managing the same. 8 

1 St. 67; Sept. 11, 1789 ; C. 13-An Act for establishing the Sal
aries of the Executive Officers of Government, with their 
Assistants and Clerks. 

1 St. 95; Sept. 29, 1789 ; C. 25-An Act to recognize and adapt 
to the Constitution of the United States the f'stabl1shment 
of the Troops raised under the Resolves of the United States 
in Congress assembled, and for other purposes ther-ein 
mentioned. 

1St. 101; Mar. 1, 1790; C. 2-An Act providing for the enumera
tion of the Inhabitants of the United States. 

1 St. 100 ; Apr. 2, 1790; C. 6-An Act to accept a cession of the 
claims of the state of North Carolina to a certain district 
of Western territory.4 

1 St. 112; Apr. 30, 17{)0; C. 9-An Act for the Punishment of cer
tain crimes against the United States." Sec. 3-R.S. 5339; 
Sec. 6-R. S. 5390; Sec. 7-R. S. 5341, 5343; sec. 13-R. S. 
5348; Sec. 16-R. S. 5356; Sec. 17-R. S. 5357. 

1 St. 123 ; May 26. 17{)0; C. 14-An Act for the Gove'I'nment of 
the Territory of the United States, south of the river Ohio.6 

1 St. 136; July 22, 1790; C. 31-An Act providing for holding 
a Treaty or Treaties to establish Peace with certain Indiau 
tribes.7 

1St. 137; July 22, 1790; C. 33-An Act to regulate trade and in
tercourse with the Indian tribes.8 

1 St. 190; Feb. 11, 1791; C. 6-An Act making Appropriations 
for the support of Government during the year 1791, and for 
other purposes. 

1St. 225; Mar. 3, 1791, J. Res. IV.9 

1 St. 226; Dec. 23, 1791; C. 3-An Act making Appropriations 
for the Support of Government for the year 1792. 

1 St. 241; Mar. 5, 1792; C. 9-An Act for making further and 
more effectual Provision for the Protection of the Frontiers 
of the United States.10 

1 St. 264; May 2, 1792; C. 28-An Act to provide for calling 
forth the Militia to execute the laws of the Union, suppress 
insurrections and repel invasions.u 

1St. 279; May 18, 1792; C. 37-An Act making alterations in the 
Treasury and War Departments. 

1 St. 325; Feb. 28, 1793; C. 18-An Act making Appropriations 
for the support of Government for the year 1793. 

1 Oited: Memo. Sol. Feb. 28, 1935. 
2 Sg. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII. S. 1 St. 123; 2 

St. 309; 2 St. 514. Oited: In re Sah Quah, 31 Fed. 327; U. S. v. 
Douglas, 190 Fed .. 482; Waw-Pe-Man-Qua, 28 Fed. 489. 

s S. 1 St. 136. OUed: Leighton, 29 C. Cis. 288. 
4 Sg. N. W. Ord. 1787. U.S. C. (1934 ed.) p. XXIII. S. 1St. 123. 
"S. 3 St. 654. Oited: Anonymous, 1 Fed. Cas. No. 447. 
6 Sg. N. W. Ord. 1787. U. S. C. (1934 ed.) p. XXIII; 1 St. 50; 1 St. 106. 
7 S_q. 1 St. 54. Oited: Lelg,hton. 29 C. Cis. 288. 
8 R. 1 St. 329, 469. S. 9 St. 984 ; 10 St. 97 4, 1165, 1172 ; 11 St. 699, 

743; 12 St. 957, 963, 997. 1031. 1037. 1101, 1105, 1163; 14 St. 647, 667, 
769, 799 ; 15 St. 467 ; 19 St. 102 ; 22 St. 181. 302, 603 ; 23 St. 69, 73, 194, 
478; 24 St. 73, 117, 124. 222, 419, 446, 509; 25 St. 35. 162, 205, 350, 452, 
505, 647, 684, 745, 939; 26 St. 102, 170, 184, 371, 485, 632, 765, 783, 
844; 27 St. 2. 83. 336. 465. 487. 492. 524. 747; 28 St. 22, 27. 86, 229, 
372. 505; 29 St. 13; 30 St. 241, 327, 341, 345, 347, 806, 816, 844, 914, 1368, 
31 St. 588 ; 33 St. 66. 567 ; 35 St. 184. Oited: 18 Op. A. G. 235 ; 
Jaeger, 27 C. Cis. 278: Jones, 175 U. S. 1: Price, 33 C. Cis. 106; U.S. v. 
Bichqrd, 1 Ariz. 31 ; U. S. v. Douglas, 190 Fed. 482 ; U. S. v. Hunter, 
21 Fed. 615; U. S. v. Leathers, 26 Fed. Cas. No. 15581; U. S. v. Mc
Gowan. 302 U. S. 535, rev'g 89 F. 2d 201. 

II s. 7 St. 78. 
10 R. 1 St. 430. 
u R. 1 St. 424. 

1St. 329; Mar. 1, 1793; C. 19--An Act to regulate Trade and In
tercourse with the Indian Tribes.12 

1St. 333; Mar. 2, 1793; C. 21-An Act making an Appropriation 
to dPfray the expense of a Treaty with the Indians north
west of the Ohio.13 

1St. 346; Mar. 21,1794; C. lo-An Act making Appropriations for 
the support of the Military establishment of the United 
States, for the year 1794. 

1 St. 419; Feb. 23, 1795; C. 27-An Act to establish the Office of 
Purveyor of Public Supplies. 

1 St. 424; Feb. 28, 1795; C. 36-An Act to . provide for calling 
forth the Militia to execute the laws of the Union, suppress 
insurrections, and repel invasions; and to repeal the Act 
now in force for those purposes.14 Sec. 1-R. S. 1642, 1654, 
5297. 

1 St. 430; Mar. 3, 1795; C. 44-An Act for continuing and regu
lating the military establishment of the United States, and 
for repealing sundry acts heretofore passed on that subject_l5 

1St. 438; Mar. 3, 1795; C. 46-An Act making further Appropria
tions for the Military and Naval establishments and for the 
support of Government. 

1 St. 443; Mar. 3, 1795; C. 51-An Act making provision for the 
purposes of Trade with the Indians. 

1 St. 452; Apr. 18, 1796; C. 13-An Act for establishing Trading 
Houses with the Indian Tribes.16 

1 St. 460; May 6, 1796; C. 2o-An· Act making Appropriations 
for defraying the Expenses which may arise in carrying 
into effect a Treaty made between the United States and 
certain Indian Tribes, northwest of the river OhioY 

1 St. 464; May 18, 1796; C. 29-An Act providing for the Sale 
of the Lands of the United States, in the territory northwest 
of the river Ohio, and above the mouth of the Kentucky 
river.18 Sec. 1-R. S. 2223; sec. 2-R. S. 2395. 

1 St. 469; May 19, 1796; C. so-An Act to regulate Trade and 
Intercourse with the Indian Tribes, and to preserve Peace 
on the Frontiers.19 

1 St. 490; June 1, 1796; C. 46-An Act regulating the grants 
of land appropriated for Military services, and for the 
Society of the United Brethren, for propagating the Gospel 
among the Heathen.20 

1 St. 493; June 1, 1796; C. 51-An Act making Appropriations 
for the support of the Military and Naval Establishments 
for the year 1796. 

1 St. 498; Mar. 3, 1797; C. 8-An Act making Appropriations 
for the support of Government, for the year 1797.21 

1 St. 508; Mar. 3, 1797; C. 17-An Act making Apprepriations 
for the Military and Naval establishments for the year 1797. 

1 St. 527; July 5, 1797; C. lo-An Act to continue in force to 
the end of the next session, certain acts, and parts of 
acts, of limited duration. 

1 St. 536; Jan. 15, 1798; C. 2-An Act making certain partial 
appropriations for the year 1798. 

1 St. 539; Feb. 27, 1798; C. 14-An Act appropriating a certain 
sum of money to defray the expense of holding a Treaty 
or Treaties with the Indians. 

1 2 Rg. 1St. 137. Rp. 1 St. 469. S. 1 St. 743. Oited· 18 Op. A. G. 
235 ; Chinn, 5 Fed. Cas. No. 2684; Jones, 175 U. S. 1 ; Leighton, 29 C. Cis. 
288; Price, 33 C. Cis. 106; U. S. v. Bichard, 1 Ariz. 31. 

13 S. 1 St. 498. 
14 Rg. 1 St. 254. 
1r. Rg. 1 St. 119, 222, 241. 
16 S. 2 St. 173, 207, 283; 3 St. 654. Oitefl: U. S. v. Douglas, 190 

Fed. 482; U. S. v. Hutto, No. 1, 256 U. S. 524; U. S. v. Hutto, No. 2, 
256 U. S. 530; 6 Cong., 1 sess., Ex. Doc., Apr. 22, 1800. 

17 Sq. 7 St. 47, Art. 4. 
1s Sg. 28 Jour. Cont. Cong. 375. S. 1 St. 490; 2 St. 179, 277. Oited: 

Reynolds, 2 Pet. 417. 
19 Rg. 1 St. 137, 329. S. 2 St. 39. (Jited: 1 Op. A. G. 65 ; Reynolds, 

2 Pet. 417. 
20 Sg. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII ; 1 St. 464. A. 1 

St. 724. S. 3 St. 749. 
21 Sg. 1 St. 333. 

485 
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1 St. 549; Apr. 7, 1798; C. 28-An Act for an amicable settle
ment of limits with the state of Georgia, and authorizing 
the establishment of a government in the Mississippi 
territory.22 

1 St. 563; June 12, 1798; C. 52-An Act making appropriations 
for the Military establishment, for the year 1798; and for 
other purposes.23 

1 St. 618; Feb. 19, 1799; C. 9-An Act appropriating a certain 
sum of money to defray the expense of holding a Treaty 
or Treaties with the Indians. 

1 St. 618; Feb. 25, 1799; C. 11-An Act making appropriations 
for defraying the expenses which may arise, in carrying 
into effect certain Treaties between the United States and 
several tribes or nations of I l1dians.24 

1 St. 627; Mar. 2, 1799; C. 22-An Act to regulate the collec
tion of duties on imports and tonnage.25 

1 St. 717; Mar. 2, 1799; C. 25-An Act making appropriations 
for the support of Government for the year 1799. 

1 St. 724; Mar. 2, 1799; C. 29-An Act to amend the act in
tituled "An Act regulating the grants of laud appropriated 
for military services, and for the Society of the Unitefl 
Brethren, for propagating the Gospel among the Heathen." 26 

1 St. 741; 1\Iar. 2, 1799; C. 44--An Act making appropriations 
for the support of the Military Establishment, for the 
year 1799. 

1 St. 743; Mar. 3, 1799; C. 46-An Act to regulate trade and 
intercourse with the Indian tribes, and to preserve peace 
on the frontiers, 27 

2 STAT. 

2 St. 6; Jan. 17, 1800; C. 5-An Act for the preservation of 
peace with the Indian tribes.28 

2 St. 11; Feb. 28, 1800; C. 12-An Act providing for the Second 
Census or enumeration of the Inhabitants of the United 
States. 

2 St. 39; Apr. 22, 1800; C~ 30-An Act supplementary to the 
Act to regulate t rade and intercourse with the Iudian 
Tribes, and to presene peace on the Frontiers. 211 

2 St. 58 ; May 7, 1800; C. 41-An Act to divide the territory 
of the United States northwest of the Ohio, into two sepa
rate governments. 30 

2 St. 66; May 10, 1800; C. 48-An Act making appropriations 
for the Military Establishment of the United Stat-es, in 
the year 1800. 

2 St. 82; May 13', 1800; C. 62-An Act to appropriate a certain 
sum of money to defray the exvense of holding a treaty 
or trentieR with the Indians.81 

2 St. 82 ; May 13, 1800; C. 63-An Act directing the payment 
of a detachment of the militia under the command of Major 
Thomas Johnson, in the year 1794.82 

2 St. 83; May 13, 1800; C. 65-An Act to authorize certain 
expenditures, and to make certain appropriations for the 
year 1800. 

2 St. 85; May 13, 1800; C. 68-.An Act to make provision relative 
to rations for Indians, and to their visits to the seat of 
Government. 83 

2 St. 87; Apr. 16, 1800; J. Res. V. respecting the Copper Mines on 
the south side of Lake Superior. 

2 St. 108; Mar. 2, 1801 ; C. 18-An Act making appropriations for 
the Military establishment of the United States, for the year 
1801. . 

2 St. 139; Mar. 30, 1802; C. 13-An Act to regulate trade and 
intercourse with the Indian tribes, and to preserve peace on 
the frontiers. 36 

22 Sg. N. W. Ord. 1787, U. S.C. (1934 ed.) p. XXIII. 
23 Sg. 7 St. 47. 
ll4 S_rt. 7 St. 24. 35. 44, 56, 62. S. 4 St. 780; 5 St. 36, 704, 766; 9 St. 

20, 132, 252, 382, 544. 574; 10 St. 41, 226, 315, 686; 11 St. 65, 273, 
388; 12 St. 44, 169, 221, 512. 774; 13 St. 161. 541 ; 14 St. 255, 492, 769 ; 
16 St. 13; 24 St. 29, 44:9: 25 St. 2H, 980; 26 St. 336, 989; 27 St. 612 · 
28 St. 286, 876 ; 29 St. 321 ; 30 St. 571 ; 31 St. 221, 1058. ' 

2~ Cited: 18 Op. A. G. 544. 
26 Ag. 1 St. 490. 
27 Sg. 1 St. 329. S. 2 St. 6, 39. Oited: 18 Op. A. G. 235; Johnson, 

29 C. Cls. 1 : Leighton, 29 C. Cls. 288 ; Marks, 161 U. S. 297 ; Pino, ~8 
C. Cis. 64 ; Price. 33 C. Cis. 106 ; Rex. 53 C. Cis. 320; Douglas, 190 
Fed. 482; Valk. 22 C. Cis. 241: Valk, 29 C. Cis. 62. 

28 Sg. 1 St. 743. S. 2 St. 139, 332 ; 3 St. 383, 682. R. 4 St. 729; 
48 St. 787. Oited-: Leighton. 29 C. Cls. 288. 

29 Sg. 1 St. 469, 743. Cited: Leighton, 29 C. Cls. 288. 
tiiJ Sq. N. W. Ord. 1787, U. S.C. (1934 ed.) p. XXIII. 
81 S. 2 St. 183. 
32 S. 2 St. 264. 

33 S. 2 St. 28~ : 3 St. 654. R. 4 St. 729. 
34 Rg. 1 St. 496, 617. A. 3 St. 682. R. 4 St. 729. Sg. 2 St. 6. 8. 3 

St. 332, 383 ; 4 St. 150. 217, 428, 267, 352, 373, 470, 576; 5 St. 147; 

2 St. 173; Apr. 30, 1802; C. 39'--An Act to revive and continue 
in force, an act intituled "An Act for establishing trading 
houses with the Indian tribes." 85 

2 St. 173; Apr. 30, 1802 ; C. 4o-An Act to enable the people of the 
Eastern division of the territory northwest of the river Ohio 
to form a constitution and state government, and for the 
admission of such state into the Union, on an equal footing 
with the original States, and for other purposes.86 

2 St. 179; May 1, 1802; C. 44-An Act to extend and continue in 
force the provisions of an act entituled "An act giving a 
right of pre-emption to certain persons who have contracted 
with John Cleves Symmes or his associates, for lands lying 
between the Miami rivers, in the territory northwest of the 
Ohio, and for other purposes." 37 

2 St. 183; May 1, 1802; C. 46-An Act making appropriations for 
the Military Establishment of the United States in the year 
1802.38 

2 St. 189; May 3, 1802; C. 48-An Act further to alter and estab
lish certain Post Roads ; and for the more secure carriage 
of the Mail of the United States. 

2 St. 207; Feb. 28, 1803; C. 14-An Act for continuing in force 
a law, entituled "An act for establishing trading houses with 
the Indian tribes." 30 

2 St. 210; Mar .. 2, 1803; C. 19-An Act making appropriations for 
the support of Government for the year 1803. 

2 St. 225; Mar. 3, 1803: C. 21-An .Act in addition to, and in 
modification of, the propositions contained in the act enti
tuled "An act to enable the people of the Eastern division 
of the territory northwest of the river Ohio, to form a 
Constitution and state government, and for the admission 
of such state into the Union, on an equal footing with the 
original States, and for other purposes." 40 

2 St. 227; Mar. 3, 1803 ; C. 24-An Act making appropriations for 
the Military establishment of the United States, in the year 
1803. 

2 St. 229; Mar. 3, 1803; C. 27-An Act regulating the grants of 
land, and providing for the disposal of the lands of the 
United States, south of the state of Tennessee.41 

2 St. 235; Mar. 3, 1803; C. 28-An Act concerning the Salt 
Springs on the waters of the Wabash river. 

2 St. 245; Oct. 31, 1803; C. 1-An Act to enable the President 
of the United States to take possession of the territories 
ceded by France to the United States, by the treaty con
cluded at Paris, on the thirtie1h of April last; and for the 
temporary government thereof.42 

2 St. 249; Feb. 10, 180'4; C. 11-An Act making appropriations 
for the support of the Military establishment of the United 
States, in the year 1804. 

2 St. 264; Mar. 14, 1804; C. 21--An Act making appropriations 
for the support of government, for the year 1804.43 

2 St. 274; Mar. 23, 1804: C. 33-An Act to ascertain the boundary 
of the lands reserved by the state of Virginia, northwest of 
the river Ohio, for the satisfaction of her officers and soldiers 
on continental establishment, and to limit the period for 
locating the said lands." -

2 St. 277; Mar. 26, 1804; C. 35-An .Act making provision for the 
disposal of the public lands in the Indiana territory, and 
for other purposes.45 

6 St. 480. 581: 7 St. 68. 195, 215. 217, 601. Oited: Thayer, 68 Atl. 
Month. 540. 676; 14 Op. A. G. 290; 18 Op. A. G. 235; 5 L. D. Memo. 236 • 
American Fur., 2 Pet. 358; Ash, 252 U. S. 159 ; Bates, 95 U. S. 204! 
Brownin~. 6 F . 2d 801 ; Cherokee, 5 Pet. 1 : Chinn, 5 Fed. Cas. No. 2684 ; 
Corralitos. 178 U. S. 280 : Deerl:', 22 F. 2d ~51 ; Ex P. Crow Dog, 109 
U. S. 556; Holden, 17 Wall. 211; Hot Spruigs, 92 U. S. 698; Janus 
38 F. 2d 431; Johnson, 29 C. Cls. 1; Jones. 175 U. S. 1; Leighton. 29 c: 
Cls. 288 ; Marks, 161 U. S. 297 : Moore, 2 Wyo. 8, overruled 3 Wyo. 432 ; 
Morrison, S F. 2~ 811; New York ex rel. Cutler, 21 How. 366; Pino, 
38 C. Cls. 64 ; Pnce, 33 C. Cis. 106; Rex. 53 C. Cis. 320; Seneca Nation, 
162 U. S. 283; U. S. v. Alberty. 24 Fed. Cas. No. 14426; U. S. 'V. 
Bailey, 24 Fed. Cas. No. 14495; U. S. v. Bichard, 1 Ariz. 31; U. S. 'V. 
Boyland. 265 Fed. 165: U. S. v. Cisna, 25 Fed. CaR. No. 14795; U. S. 'V. 
Kie, 26 F E'd: Cas. No. 15528a; U. S. v. Leathers, 26 Fed. Cas. No. 15581; 
U. S. v. Qmver, 241 U. S. 602; U. S. v. Sa-Coo-Da-Cot, 27 Fed. Cas. No. 
16212: U. S. v. Soveloff, 27 Fed. Cas. No. 16252; U. S. Exp., 191 Fed. 
wgr;ce~f~~,' i2t>3:: ~i~. 241; Valk, 29 C. Cis. 62; Ward, 17 Wall. 253; 

25 Sg. 1 St. 452. S. 2 St. 207, 225. 274, 283. 
36 Sg. N. W. Ord. 1787, U. S. C. (1934 ed.) p, XXIII. 
37 Sg. 1 St. 464 ; 2 St. 73, 112. 
38 Sg. 2 St. 82. 
89 Sq. 1 St. 452: 2 St. 173. 
40 S.Q. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII; 2 St. 173. S. 2 

St. 274. 
4J. Sg. 7 St. 73. Rp. 2 St. 303. S. 2 St. 324. 
42 Sg. 2 St. 241 ; 8 St. 200. S. 2 St. 283. 
'-1 Ag. 2 ~t. 82. 
4t Sg. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII; 2 St. 173, 225. 

Oited • Reynolds, 2 Pet. 417. 
45 gg, 1St. 464; 2 St. 73; 7 St. 74. 78. 8. 2 St. 343; 4 St. 180. Oited: 

Reynolds, 2 Pet. 417. 
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2 St. 283; Mar. 26, 1804; C. 38-An Act erecting Louisiana into 
two territories, and providing for the temporary government 
thereof. 46 

2 St. 2~1 ~ Mar. 2G. 1804; C. 43-An Act to make further appro
priatiOns for the purpose of extinguishing the Indian claims. 

2 St. 303: Mar. 27, 1804; C. 61-An Act supplementary to the 
act intituled, "An act regulating the grants of land and 
pro1iding for the disposal of the lands of the United s'tates, 
south of the state of Tennessee." ' 7 

2 St. 309; Jan. 11, 1803; C· 5-An Act to divide the Indiana Ter
ritory into two separate governments.'8 

2 St. 315: Feb. 14. 1803; C. 17-An Act making appropriations 
for the support of the Military establishment of the United 
States, for the year 1805. 

2 St. 324: Mar. 2. 1Fl05: 0. 2fi-An Act for ascertaining and ad
.iusting the titles and claims to land, within the territory of 
Orleans, and the district of Louisiana.41) 

2 St. 3Rl; l\V'Ir, 3, 180G; C. :n-An Act further providing for the 
government of the district of Louisiana.50 

2 St. 338; Mar. 3, 1805; C. 36--An Act making appropriations for 
carrying into effect certain Indian treaties, and for other 
purposes of Indian trade and intercourse. 

2 St.. 3~3; Mar. 3, 1805; C. 43-An Act ~upplementary to the act 
mt1tuled "An act making provision for the disposal of the 
public lands in the Indiana territory, and for other 
purposes." 51 

2 St. 352; February 28, 1806 ; C. 11-An Act extending the powers 
of the Surveyor-general to the territory of Louisiana; and 
for other purposes. 

2 St. 381; Apr. 18. 1806: C. 31-An Act to authorize the state of 
Tennessee to issue grants and perfect titles to certain lands 
therein descrihed, a nrl to settle the claims to the vacant and 
unappropriated lands within the same.52 

2 St. 396; Apr. 21, 1806; C. 41-An Act to regulate and fix the 
compensation of clerks, and to authorize the laying out 
certain public roads: and for other purposes. 53 

2 St. 402; Apr. 21, 1806; C. 48.-An Act for establishing tradmg 
houses with 1he Indian tribes.64 

2 St. 407; Apr. 21, 1806; C. 53-An Act making appropriation.· 
for carrying into effect certain Indian treatieS.05 

2 St. 408; Apr. 18, 1806; C 51-An Act making appropriations for 
the support of the Military establishment of the United 
States, for the year 1806. 

2 St. 412; Jan. 10, 1807; C. 3-An Act making appropriations for 
the support of the Military establishment of the United 
States, for the year 1807. 

2 St. 424; Mar. 2, 1807; C. 21-An Act to extend the time for locat
ing Virginia military [land] warrants, for returning sur
Y(WS 1 hereon to the office of the Secretary of the department 
of War, and appropriating lands for the use of schools, in 
the Virginia military resenation, in lieu of those heretofore 
appropriated. 

2 St. '132; Mar. 3, 1807; C. 29-An Act making appropriations for 
the support of Government during the year 1807. 

2 St. 437; Mar. 3, 1807; C. 34-An Act regulating the grants of 
land in the territory of Michigan.60 

2 St. 440: Mar. 3. 1807; C. 35-An Act making appropriations 
for carrying into effect a treaty between the United States 
and the Chickasaw tribe of Indians; and to establish a land
office in the Mississippi territory.57 

2 St. 443; l\Iar. 3. 1R07; C. 41-An Act making appropriations 
for carrying into effect certain treaties with the Cherokee 
and Piankeshaw tribes of Indians.68 

2 St. 4!8: Mar. 3, 1807; C. 49-An Act making provision for 
the disrosal of J·he PuNic lands, ,ituated between the 
United States military tract and the Connecticut reserve, 
and for other purposes.60 

2 Rt. 4Fi5; .Tan. 9. 1808: C. 9-An Act extending the right of 
suffrage in the .Mississippi territory; and for other purposes. 

46 Sq. 1 St. 452: 2 St:. 85, F3. 245. R1J. 2 St. 331, 743. Cited: Leigh-
ton1 29 C. Cis. 288 ; Hot Sprmgs, 92 U. S. 698. 

• R.Q. 2 St. 229. sec. 8. 
.s Sg. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII; 1 St. 50. 
•o Sq. 2 St. 22fl, se~. 10. 
r.o Rpg. 2 St.. 283. Rp. 2 St:. 743. 
51 S.Q. 2 St. 277; 7 St. 49. 
' 2 Cite(l: 30. Oo. A. G. 284. 
153 Sa. 7 St. 49. 
~ S. 2 St. 544. R . 2 St. 6:52. Cited: U. S. v. Hutto, No. 1, 256 U. S. 

524 ; U. S. v. Hutto, No. 2, 256 U. S. IS30. 
!ill Sg. 7 St. 87, 91, 93, 95-t 96. 
156 S. 2 St. 502; 3 St. 42o; 10 St. 1082. Cited: 2 Op. A. G. 574. 
67 Sy. 7 St. 89. S. 2 St. 548. 
68 Sq. 7 St. 100. 
to S. 3 St. 575 ; 10 St. 1048. 

2 St. 462; Feb. 10. 1808; C. 17-An Act making appropriations 
for the support of Government during the year 1808. 

2 St. 467: Feb. 19, 1808; 0. 2()-An Act making appropriations 
for carrying into effect certain Indian Treaties.00 

2 St. 469; Feb. 26. 1808; C. 24-An Act extending the right of 
suffrage in the Indiana territory. 

2 St. 470; Mar. 3, 1808: C. 27-An Act making appropriations 
for the support of the Military establishment of the United 
States, for the year 1808. 

2 St. 479; Mar. 31, 1808; C. 4(}-An Act concerning the sale of 
the Lands of the United States, and for other purposes.61 

2 St. 502; Apr. 25, 1808; C. 67-An Act supplemental to "An act 
regulating the grants of land in the territory of Michigan." 62 

2 St. 514; Feb. 3, 1809: C. 13-An Act for dividing the Indiana 
Territory into two separate governments.68 

2 St. 525; Feb. 27, 1809; C. 19-An Act extending the right of 
suffrage in the Indiana territory, and for other purposes. 

2 St. 527; Feb. 28, 1809; C. 23-An Act for the relief of certain 
Alibama and Wyandott Indians.64, 

2 St. 544; Mar. 3, 1809; C. 34-An Act supplemental to the act 
intituled "An act for establishing trading houses with the 
Indian tribes." 66 

2 St. 545; Mar. 3, 1809; c. 36--An Act making appropriations for 
the support of the Military establishment; and of the Navy of 
the United States, for the year 1809. 

2 St .. 5~8; June 15, 1809; C. 4-An Act supplementary to an act, 
mtltled "An Act making appropriations for carrying into 
effect a treaty between the United States and the Chickasaw 
tribe of Indians; and to establish a land-office in the 
Mississippi Territory." GG 

2 St. 563; Mar. 2, 1810; C. 15-An Act making appropriations 
for the support of the Military establishment of the United 
States, for the year 1810. 

2 St. 564; Mar. 2, 1810; C. 17-An Act providing for the third 
census or enumeration of the inhabitants of the United 
States. 

2 St. 590; Apr. 30, 1810; C. 35-An Act providing for the sale of 
certain lands in the Indiana territory, and for other 
purposes. 67 

:2 St. 592; Apr. 30, 1810; C. 37-An Act regulating the Post-office 
Establishment. 

2 St. 607; May 1, 1810; C. 43-An Act making appropriations for 
carrying into effect certain Indian treaties.6d 

2 St. 615; Feb. 6, 1811; C. 9-An Act making appropriations for 
the support of the Military establishment of the United 
States, for· the year 1811. 

2 St. 641; Feb. 20, 1811; C. 21-An Act to enable the people of 
the 'l'erritory of Orleans to form a constitution and state 
government, and for the admission of such state into the 
Union, on an equal footing with the original states, and for 
other purposes.69 

2 St. 643; Feb. 20, 1811 ; C. 22-An Act making appropriations 
for the support of Government for the year 1811. 

2 St. 649; Feb. 25, 1811; C. 24-An Act providing for the sale of 
a tract of land lying in the state of Tennessee and a tract 
in the Indiana territory. ' 

2 St. 649; Feb. 25, 1811; C. 25-An Act providing for the removal 
of the land office established at Nashville, in the state of 
Tennessee, and Canton in the state of Ohio· and to authorize 
the register and receiver of public monies t~ superintend the 
public sales of land in the district east of Pearl river. 

2 St. 652 ; Mar. 2, 1811 ; C. 3D-An Act for establishing trading 
houses with the Indian tribes.70 

2 St. 659; Mar. 3, 1811 ; C. 38-An Act to extend the right of 
suffrage in the Indiana territory, and for other purposes. 

2 St. 660; Mar. 3, 1811; C. 41-An Act making appropriations for 
carrying into effect a treaty between the United States and 
the Great and Little Osage nations of Indians, concluded at 

60 Sy. 7 St. 98, 104. 
61 Sg. 7 St. 98 . 
62 Sg. Treaty o.f Paris, Feb. 10, 1763 ; Treaty of Peace Sept 3 1783 · 

2 St. 437 • 7 St. 105. ' . ' ' 
st7~~·. N. w. Ord. 1787, u. s. c. (1934 ed.) p. XXIII; 1 St. 50. S. 2 

64 S. 7 St. 180. 
6.5 Rg. 2 St. 402, sec. 12. Sg. 2 St. 402. R. 2 St. 652. 
66 Sg. 7 St. 89 ; 2 St. 440. 
67 Sg. 7 St. 113. 
68 Sg. 7 St. 49. 113, 115, 116, 117. 
G9 Sg. 8 St. 200. 
70 Rg. 2 St. 402, 544; S. 2 St. 686; 3 St. 239. 363, 428 514 544 641 

R. 3 St. 679. Cited: U. S. v. Hutto, No. 1, 256 U. S. 524 ;' U. S. v. flutto: 
No. 2, 256 U. S. 530; 11 Cong. 2 sess., Ex. Doc., Apr. 14, 1810. 
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Fort Clarke, on the tenth day of November, 1808, and for 
other purposes.71 

2 St. 666; Jan. 15, 1811; J. Res. relative to the occupation of the 
Flor.idas by the United States of America.72 

2 St. 666: Mar. 3. 1811: C. 47-An Act concerning an act to enable 
the President of the United States, under certain contin
gencies, to take possession of the country lying east of the 
river Perdido, and south of the state of Georgia and the 
Mississippi territory, and for other purposes, and the decla
ration accompanying the same.73 

2 St. 668; Dec. 12, 1811 ; C. 8-An Act to authorize the surveying 
and marking of certain roads, in the state of Ohio, as con
templated by the treaty of Brownstown in the territory of 
Michigan.74 

2 St. 670; Jan. 2, 1812; C. 11-An Act authorizing the President 
of the United States to raise certain companies of Rangers 
for the protection of the frontier of the United States. 

2 St. 682; Feb. 21, 1812; C. 26---An Act making appropriations 
for the support of the Military Establishment of the United 
States, for the year 1812. 

2 St. 686; Feb. 26, 1812; C. 33-An Act making appropriations 
for the support of Government for the year 1812.75 

2 St. 704; Apr. 10, 1812; C. 54-An Act for the relief of the officers 
and soldiers who served in the late campaign on the Wabnsh. 

2 St. 7H:i; Apr. 25, 1812; C. 68-An Act for the establishment o£ 
a Geneml Land-Office in the Department of the Treasury. 
Sec. 1-R. S. 440, 453. 

2 St. 728; May 6, 1812; C. 77-An Act to provide for designating, 
surveying and granting the Military Bounty Lands.76

" 

2 St. 741; May 20, 1812; C. 90--An Act to extend the right of 
suffrage in the Illinois territory, and for other purposes.77 

2 St. 743; June 4, 1812; C. 95-An Act providing for the govern
ment of the territory of Missouri.78 

2 St. 748; June 13, 1812; C. 99-An Act making further provis ion 
for settling the claims to land in the territory of Missouri. 

2 St. 781; July 6, 1812; C. 131-An Act making additional appro
priations for the Military Establishment and for the Indian 
Department for the year 1812.79 

2 St. 822; Mar. 3, 1813; C. 57-An Act making appropriations for 
the support of the military establishment and of the volunteer 
militia in the actual service of the United States, for the year 
1813.80 

2 St. 829; Mar. 3, 1813; C. 61-An Act vesting in the President of 
the United States the power of retaliation. 

3 STAT. 
3 St. 104; Mar. 19, 1814; C. 25-An Act making appropriations 

for the support of the military establishment of the United 
States, for one year 1814.81 

3 St. 143; Oct. 25, 1814; C. 1-An Act further to extend the right 
of suffrage, and to increase the number of members of the 
legislative council in the Mississippi territory. 

3 St. 201; Feb. 4, 1815; C. 33-An Act attaching to the Canton 
district, in the Rta te of Ohio, the tract of land lying between 
the foot of the rapids of the Miami of Lake Erie, and the 
Connecticut western reserve.82 

3 St. 222; Mar. 3; 1815; C. 72-An Act making appropriations for 
the support of the military establishment, for the year 1815. 

3 St. 228; Mar. 3, 1815; C. 88-An Act to provide for ascertaining 
and surveying of the boundary lines fixed by the treaty 
with the Creek Indians, and for other purposes.83 

3 St. 239; Mar. 3, 1815; C. 99-An Act to continue in force, for 
a limited time, the act entitled "An act for establishing 
trading-houses with the Indian tribes.84 

3 St. 277; Apr. 16, 1816; C. 45-An Act making appropriations 
for the support of government for the year 1816.85 

3 St. 285; Apr. 16, 1816; C. 53-An Act to authorize the Presiden1 
of the United States to alter the road laid out from the foot 

11 Sg. 2 St. 617; 7 St. 107. S. 3 St. 277. 
72 S ee: 3 St. 471. 
n Not published until 3 St. 471. 
n Sq. 7 St. 4!}, 112. S. 3 St. 285. 
71i Sg. 2 St. 652. 
1e Oited: Op. Sol., M. 11094, Nov. 5, 1923. 
76" Rp. 3 St. 332. 
77 Sg. 2 St. 514. 
78 Rpg. 2 St. 283, 331. S. 3 St. 493. 
79 Sg. 2 St. 696, 720, 735, 742. 
80 Sq. 2 St. 791, sec. 1. 
B1 Sg. 3 St. 93. 
82 Sg. 7 St. 112. 
sa Sg. 7 St. 120. S. 3 St. 374, 378, 485. 
84 Sg. 2 St. 652. 
85 Sg. 2 St. 660. S. 6 St. 215. 

of the rapids of the river Miami of Lake Erie, to the western 
line of the Connecticut reserve.86 

3 St. 289; Apr. 19, 1816; C. 57-An Act to enable the people of 
the Indiana Territory to form a constitution and state gov
ernment, and for the admission of such state into the Union 
on an equal footing with the original states.87 

3 St. 308; Apr. 26, 1816; C. 102-An Act providing for the sale 
of the tract of land at the lower rapids of Sandusky river.88 

3 St. 315; Apr. 27, 1816; C. 112-An Act making appropriations 
for repairing certain roads therein described. 

3 St. 319 ; Apr. 27, 1816; C. 132-An Act providing for the sale 
of the tract of land, at the British fort at the Miami of the 
Lake, at the foot of the Rapids, and for other purposes.89 

3 St. 325; Apr. 29, 1816; C. 151-An Act to provide for the ap
pointment of a surveyor of the public lands in the territories 
of Illinois and Missouri. 
Sec. 1-R. S. 2223. 

3 St. 326; Apr. 29, 1816; C. 152-An Act making appropriations 
for carrying into effect a treaty between the United States 
and the Cherokee tribe of Indians, concluded at Wash
ington, on the twenty-second day of March, 1816.90 

3 St. 330; Apr. 29, 1816; C. 160---An Act making appropriations 
for the support of the military establishment of the United 
States, for the year 1816. 

3 St. 332; Apr. 29, 1816; C. 164--An Act to authorize the survey 
of two millions of acres of the public lands, in lieu of that 
quantity heretofore authorized to be surveyed, in the territory 
of Michigan, as military bounty lands.01 

3 St. 332; Apr. 29, 1816; C. 165-An Act supplementary to the 
act passed the thirtieth of March, 1802, to regulate trade 
and intercourse with the Indian tribes, and to preserve peace 
on the frontiers.02 

3 St. 348; Mar. 1, 1817; C. 23-An Act to enable the people of 
the western part of the Mississippi territory to form a consti
tution and state government, and for the admission of such 
state into the Union, on an equal footing with the original 
~~~ . 

3 St. 359; Mar. 3, 1817; C. 35--An Act making provision for 
the support of the military establishment for the year 1817. 

3 St. 363; Mar. 3, 1817; C. 43~An Act to continue in force an act, 
entitled "An act for establishing trading houses with the 
Indian tribes." "' 

3 St. 374; Mar. 3, 1817; C. 61-An Act to set apart and dispose 
of certain public lands, for the encouragement of the culti
vation of the vine and olive."G 

3 St. 375; Mar. 3, 1817; C. 62-An Act to authorize the appoint
ment of a surveyor for the lands in the northern part of the 
Mississippi territory, and the sale of certain lands therein 
described. 

3 St. 378; Mar. 3, 1817; C. 86--An Act making additional appropri
ations to defray the expenses of the army and militia during 
the late woar with Great Britain."0 

3 St. 380; Mar. 3, 1817; C. 88-An Act making provision for the 
location of the lands reserved by the first article of the treaty 
of the ninth of August, 1814, between the United States and 
the Creek nation, to certain chiefs and warriors of that 
nation, and for other purposes.97 

3 St. 383; Mar. 3, 1817 ; C. 92-An Act to provide for the punish
ment of crimes and offences committed within the Indian 
boundaries. 98 

3 St. 393; Mar. 3, 1817; C. 106-An Act making appropriations 
for carrying into effect certain Indian treaties, and for other 
purposes.• 

3 St. 397; Mar. 3, 1817; C. 110-An Act to amend the act "author
izing the payment for property lost, captured, or destroyed by 
the enemy, while in the military service of the United States. 

se Sg. 2 St. 668 ; 7 St. 112. 
s1 Sg. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII. S. 3 St. 339. 
BB Sg. 7 St. 49. 
89 S.q. 7 St. 49. 
DO Sg. 7 St. 138. 
91 Rpg. 2 St. 728. 
02 Sg. 2 St. 139. R. 4 St. 729. Oited: Leighton 29 C. Cis. 288. 
os Sg. N. W. Ord. 1787, U. S.C. (1934 ed.) p. XXIII. S. 3 St. 348, 472; 

5 St. 116. A. 5 St. 727 ; 9 St. 202. 
D-1 Sg. 2 St. 652. R. 4 St. 729. 
95 Sg. 7 St. 120 ; 3 St. 228. 
oo Sg. 7 St. 120 ; 3 St. 228. 
07 Srt. 7 St. 120; Art. 9. S. 3 St- 484. Oited: Thayer, 68 Atl. Monthly. 

540, 676 ; 3 Op. A. G. 230. 
118 Sg. 2 St. 6, 139, sees. 14 & 15. R. 4 St. 729. 01ted: Lelgllton. 29 

C. Cis. 288; U.S. v. Bailey, 24 Fed. Cas. No. 14495; U.S. v. Sa-Coo-Da-Cot. 
27 Fed. Cas. No. 16212. 

119 Sg. 7 St. 146; 148, 150, 152. 
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and for other purposes." passed the ninth of April, 1816.1 

3 St. 399; Dec. 11, 1816; J. Res. !-Resolution for admitting the 
state of Indiana into the Union.2 

3 St. 407; Feb. 19, 1818; C. 13-An Act making appropriations for 
the military service of the United States for the year 1818. 

3 St. 418; Apr. 9, 1818; C. 45---An Act making appropriation for 
the support of government for the year 1818.3 

3 St. 423; April 11, 1818; C. 47-An Act to extend the time for 
locating Virginia military land warrants, and returning sur
veys thereon to the General Land Office; and for designating 
the western boundary line of the Virginia military tract.' 

3 St. 428; Apr. 16, 1818; C. 66-An Act directing the manner of 
appointing Indian Agents, and continuing the "Act for estab
lishing trading houses with the Indian tribes."" 

3 St. 428; Apr. 18, 1818; C. 67-An Act to enable the people of the 
Illinois territory to form a constitution and state government, 
and for the admission of such state into the Union on an 
equal footing with the original states. 6 

3 St. 445; Apr. 20, 1818; C. 87-An Act to regulate and fix the 
compensation of the clerks in the different offices.7 

3 St. 459; Apr. 20, 1818; C. 101-An Act to increase the pay of 
the militia while .in actual service, and for other purposes. 

3 St. 461; Apr. 20, 1818; C. 104-An Act fixing the compensation 
of Indian agents and factors.8 

3 St. 463 ; Apr. 20, 1818; C. 109-An Act supplementary to the 
several acts making appropriations for the year 1818.11 

3 St. 466; Apr. 20, 1818; C. 126-An Act respecting the surveying 
and sale of the public lands in the Alabama territory. 

3 St. 471; Jan. 15, 1811; J. Res.-Relative to the Occupation of 
the Floridas by the United States of America. 

3 St. 471; Jan. 15, 1811; An Act to enable the President of the 
United States, under certain contingencies, to take posses
sion of the country lying east of the river Perdido, and 
south of the state of Georgia and the 1\lississippi territory, 
and for other purposes.10 

3 St. 472; Feb. 12, 1812; An Act authorizing the President of the 
United States to take pos:ession of a tract of country lying 
south of the Mississippi territory and west of the river 
Perdido. 

3 St. 472; Mar. 3, 1811; An Act concerning an act to enable the 
President of the United States, under certain contingencies, 
to take possession of the country lying east of the river 
Perdido, and south of the state of Georgia and the Missis
sippi territory, and for other purposes, and the declaration 
accompanying the same.u 

3 St. 472; Dec. 10, 1817; J. Res. !-Resolution for the admission 
of the State of Mississippi into the Union.12 

3 St. 478; Dec. 16, 1818; C. 3-An Act making a partial appro
priation for the military service of the United States, for 
the year 1819, and to make good a deficit in the appropria
tion for holding treaties with the Indians. 

3 St. 480; Feb. 15, 1819; C. 18-An Act making appropriations 
for the military service of the United States for the year 
1819.13 

3 St. 482 ; Feb. 16, 1819; C. 22-An Act authorizing the election 
of a delegate from the Michigan territory to the Congress 
of the United States, and extending the right of suffrage to 
the citizens of said territory. 

3 St. 484; Feb. 20, 1819; C. 28-An Act authorizing the Presi
dent of the United States to purchase the lands reserved by 
the act of the third of March, 1817, to certain chiefs, war
riors, or other Indians, of the Creek nation.H 

3 St. 485; Feb. 20, 1819; C. 31-An Act providing for a grant of 
land for the seat of govemment in tbe State of Mississippi, 
and for the support of a seminary of learning within the 
said state.111 

3 St. 489; Mar. 2, 1819; C. 47-An Act to enable the people of the 
Alabama territory to form a constitution and state govern-

1 Ag. 3 St. 261 : sec. 9. S. 4 St. 613. 
2 Sg. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII; 3 St. 289. 
a Sg. 7 St. 171. 
4 Sg. 7 St. 49 : 2 St. 437. Cited: Reynolds, 2 Pet. 417. 
5 Sg. 2 St. 652. R. 4 St. 729. 
o,<::;g. N. W. Ord. 1787. U. S. C. (1934 ed.) p. XXIII. 8. 3 St. 5:l6. 
T B. 3 St. 628 ; 4 St. 233. 
8 8. 3 St. 514. R. 4 St. 729. Cited: U. S., 25 Fed. Cas. No. 15015. 
II Sr-,. 7 St. 138. 
1o Sg. 2 St. 666; B. 3 St. 472. 
n Sg. 3 St. 471. 
12 Sg. N. W. Ord. 1787, U.S. C. (1934 ed.) p. XXIII: 3 St. 348. 
1s Sg. 7 St. 68. 192. 
14 Sg. 3 St. 380. 
15 Sg. 3 St. 228, sec. 5. 

ment, and for the admission of such state into the Union on 
an equal footing with the original states.10 

3 St. 493; Mar. 2, 1819 ; C. 49-An Act establishing a separate 
territorial government in the southern part of the territory 
of Missouri. J 7 

3 St. 496; Mar. 3, 1819; C. 54-An Act making appropriations for 
the support of government for the year 1819. 

3 St. 514; Mar. 3, 1819; C. 80-An Act to continue in force, for 
a further term, the act entitled ''An act for establishing 
trading houses with the Indian tribes," and for other pur
poses.18 

3 St. 516; Mar. 3, 1819; C. 85-An Act making provision for the 
civilization of the Indian tribes adjoining the frontier set
tlements.]9 R. S. 2071, 25 U. S. C. 271.20 

3 St. 517; Mar. 3, 1819; C. 87-An Act making appropriations to 
carry into effect treaties concluded with several Indian 
tribes therein mentioned.21 

3 St. 521; Mar. 3, 1319; C. 92-An Act to designate the bound
aries of districts, and establish land offices for the disposal 
of the public lands not heretofore offered for sale in the 
states of Ohio and Indiuna. 22 

3 St. 523; 1\Iar. 3, 1819; C. 93-An Act to authorize the Presi
dent of the United States to take possession of East and 
"\Vest l!..,lorida, and establish a temporary government 
therein.23 

· 

3 St. 526; Mar. 3, 1819; C. 99-An Act concerning inYalid 
pensions. 

3 St. 53G; Dec. 3, 1818; J. Res. !-Resolution declaring the 
admission of the state of Illinois into tlle Union.24 

3 St. 544; 1\far. 4, 1820; C. 20-An Act to continue in force 
for a further time, the act entitled "An act for establishing 
trading-houses with the Indian tribes." 211 

3 St. 51G; Mar. 6, 1820; C. 22-Au Act to authorize the people 
of the Missouri tenitory to form a constitution and state 
government, and for the admission of such state into the 
Uuion on an equal footing with the original states, an<l 
to prohibit slavery in cert::Jin territories.26 

3 St. 548; 1\Iar. J4, 1820; C. 24-An Act to provide for taking 
the fourth cr::nsus, or enumeration of the inhabitants of 
the United States, and for other purposes. 

3 St. 555; Apr. 11, 1820; C. 4(}-An Act makiug appropriations 
for the support of government, for the yPar 1820.~'7 

3 St. 562; Apr. 14, 1820; C. 45-An act maki11g appropriations 
for the military service of the United States, for the year 
1820. 

3 St. 575; May 11, 1820; 0. 89-An Act authorizing the sale 
of thirteen sections of land, lying within the land district 
of Canton, ln the state of Ohio.28 

3 St. 576; 1\I:ty 11, 1820; C. 92-An Act to amend the act, 
entitle(1 "An act to provide for the publication of the laws 
of the United States, uud for other purposes." ao 

3 St. 577 ; l\lay 11, 1820; C. 94--An Act to annex certain lands 
within the tPrritory of Michigan to the district of Detroit.30 

3' St. 607; l\fay 15, 1820; C. 135-An Act granting to the state 
of Ohio the right of preemption to certain quarter sections 
of Iand.81 

3 St. 608; Dec. 14, 1819; J. Res. !-Resolution declaring the 
admission of the state of Alabama into the Union.32 

3 St. 608; May 15, 1820; C. 137-An Act making appropriations 
for carrying into effect the treaties concluded with the 
Chippewa and Kickapoo nations of Indians.33 

1o Sg. N. W. Ord. 1787. U. S. C. (1934 ed.) p. XXIII; Vol. I, Am. St. 
Papers, Public Lands, p. 125. S. 5 St. 116; 10 St. 630. 

11 So. 2 St. 743. 
18 S.Q. 2 St. 652 ; 3 St. 461. Rp. 4 St. 729. 
10 8. 11 St. 65, 169, 273. Rp. 17 St. 437, 461. Oited: U. S. ex rei. 

Young, 4 Mont. 38. 
20 See: 25 U. S. C. 452 (48 St. 596, sec. 1 as amended 49 St. 1458); 

25 U. S. C. 453 (48 St. 596, sec. 2 as amendr>d 49 St. 1458): 25 U. S. C. 
455 (48 St. 596, sec. 3 as amended 49 St. 1458); 25 U. S. C. 455 (48 St. 
596, ~ec. 4 as amended 49 St. 1458); 25 U.S. C. 471 (48 St. 986, sec. 11). 

21 Sg. 7 St. 68, 160, 171, 176, 181, 183, 185, 186, 188, 189, 192. Rp. 4 
St. 729: 17 St. 437. 

22 Sr;. 7 St. 49. 
:tJ Sg. 8 St. 252. 2• S,q. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII; 3 St. 428. 
25 Sg. 2 St. 652. 
26 8. 10 St. 277 ; 22 St. 35. 
27 Sg. Vol. I, Am. St. Papers, Public Lands, p. 125. 
28 Sg. 2 St. 448 ; 7 St. 160, Art. 18. 
29 Rg. 3 St. 439, sec. 1. Cited: 6 Op. A. G. 627. 
so S.q. 7 St. 203. 
31 Sq. 7 St. 176. 
ll2 Sg. N. W. Ord. 1787, U. S. C. (1934 ed.) p. XXIII; Vol. I, Am. St. 

Papers, Public Lands, p. 125. 
sa Sg. 7 St. 202, 203. S. 4 St. 780 ; 5 St. 36 ; 7 St. 528. 
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3 St. 628; Mar. 3, 1821; C. 34-An Act making appropriations 
for the support of government, for the year 1821.34 

3 St. 633; Mar. 3, 1821; C. 35-An Act making appropriations 
for the military service of the United States, for the year 
1821.35 

3 St. 637; Mar. 3, 1821; C. 39-An Act for carrying into ex
ecution the treaty between the United States and Spain, 
concluded at Washington on the twenty-second day of Feb- · 
ruary, 1819.36 

3 St. 641; Mar. 3, 1821; C. 45-An Act to continue in force, 
for a further time, the act, entitled "An act for establishing 
trading-houses with the Indian tribes." 37 

3 St. 654; Mar. 30, 1822 ; C. 13-An Act for the establishment 
of a territorial government in Florida.38 

3' St. 676; May 4, 1822; C. 48-An Act for the relief of the 
officers, volunteers, and other persons, engaged in the late 
campaign against the Seminole Indians. 30 

3 St. 679; May 6, 1822; C. 54-An Act to abolish the United 
States' trading establishment with the Indian trjbes.40 

3 St. 680; May 6, 1822 ; C. 55-An Act providing for the dis
posal of the public lands in the state of Mississippi, and for 
the better organization of the land districts in the states 
of Alabama and Mississippi.41 

3 St. 682; May 6, 1822; C. 58-An Act to amend an act, entitled 
"An act to regulate trade and intercourse with the Indian 
tribes, and to preserve peace on the frontiers," approved 
thirtieth March, 1802.42 

3 St. 686; May 7, 1822; C. 89-An Act making further appropria
tions for the military service of the United States for the 
year 1822, and for other purposes. 43 

3 St. 690; May 7, 1822; C. 93-An Act to provide for annuities 
to the Ottawas, Pattawatimas, Kickapoos, Choctaws, Kas
kaskias, to Mushalatubbee, and to carry into effect the 
treaty of Saginaw." 

3 St. 701; May 8· 1822; C. 126-An Act to designate the bound
aries of a lanrl district. anrl for the establishment of a 
lanrl office, in the state of Indiana. 

3 St. 702; May 8, 1822; C. 127-An Act to establish certain 
post-roads, and to discontinue others, and for other purposes. 

3 St. 722; Jan. 30. 1R23: C. 8-An Act to provide for the appoint
ment of an additional judge for the Michigan territory, nnd 
for other purposes. 

3 St. 748; Mar. 3, 1823; C. 26-An Act making appropriations for 
the military service of the United States, for the year 
1823.'5 

3 St. 749; Mar. 3, 1823; C. 27-An Act making further appro
priations for the military service of the United States, for 
the year 1823, and for other purposes.'6 

3 St. 750; Mar. 3, 1823; C. 28-An Act to amend "An act for 
the establishment of a territorial government in Florida," 
and for other purposes.47 

3 St. 769; Mar. 3, 1823; C. 36-An Act to amend the ordinnPce 
and acts of Congress for the government of the territory 
of Michigan, and for other purposes!8 

R St. 783; Mar. 3, 1823; 0. 6o--An Act supplementary to the 
act, entitled "An act to designate the boundaries of districts, 
and establish land offices for the disposal of the public lands, 
not heretofore offered for sale, in the states of Ohio and 
Indiana." 40 

4 STAT. 
4 St. 25; May 18, 1824; C. 89--An Act providing for the ap

pointment of an agent for the Osage Indians, west of the 
state of Missouri, and territory of Arkansas, and for other 
purposes. 110 

7-4 Sg. 3 St. 44r). Cited: Moore, 2 Wyo. 8. 
35 Sg. 7 St. 215. 8. 4 St. 40. 
aG Sg. 8 St. 2!';2. 
37 8(1. 2 St. 652. 
38 Sg. 1 St. 112. 452 ; 2 St. 85. R. 3 St. 750. 
ao S. 4 St. 70 : 6 St. 328, 336. 
40 Sg. 2 St. 6!)2. Cited: Leighton, 29 C. Cis. 288. 
41 S ,q. 7 St. 210. 
42 Rg. 2 St. 139, see. 7. R. 4 St. 729. Sq. 2 St. 6. S. 10 St. 2. Cited!.: 

American Fur. 2 Pet. 358; U. S. v. Leathers, 26 Fed. Cas. No. 15581; U. S. 
Elxp., 191 F ed. 673; 17 Cong., 2 sess., Rep. of Corum. 104; 18 Cong., 1 
sess .. Rep. of Corum. 129. 

"'~ Sg. Vol. 1, Am. State Papers, Public Lands, p. 125; 3 St. 652; 7 St. 
215, 218. S. 4 St. ~fl. 

44 Sg. 7 m. 78. 203. 210. Art. 13 ; 7 St. 218. 
~5 Sg. 7 St. 215. 8. 4 Rt. 470. 
• 6 S. 1 St. 490; Sg. 7 St. 120, 156. 195, 210, 215; S. 4 St. 397. 
47 Ag. 8 St. 252. Art. J fi. Rp. 3 St. 654. 
48 Rpg. N. W. Ord. 1787. U. S. C. (1934 ed.) p. XXIII. 
40 Sg. 7 St. 176, Art. 2 ; 209. 

4 St. 35; May 25, 1824; C. 146-An act to enable the President 
to hold treaties with certain Indian tribes, and for other 
purposes.5

]. 

4 St. 36; May 26, 1824; C. 149-An Act making further appro
priations for the military service of the United States, for 
the year 1824, and for other purposes.52 

4 St. 37; May 26, 1824; C. 15()--An Act appropriating a sum of 
money to Benjamin Huffman, of the state of Indiana.63 

4 St. 37; May 26, 1824; C. 151-An Act making appropriations to 
carry into effRct certain Indian treaties.&! 

4 St. 39; May 26, 1824; C. 154-An Act concerning pre-emption 
rights in the territory of Arkansas.65 

4 St. 40; May 26, 1824; C. 155-An Act to fix the western bound
ary line of the territory of Arkansas, and for other 
purposes. 56 

4 St. 41 ; May 26, 1824; C. 156-An Act making an appropriation 
towards the extinguishment of the Quapau title to lands in 
the territory of Arkansas.67 

4 St. 5H; May 26,, 1824; C. 174-An Act providing for the disposi
tion of three several tracts of land in Tuscarawas couuty, 
in the state of Ohio, and for other purposes.68 

4 St . . 70; May 26, 1824; C. 187-An Act . explanatory of an act, 
entitled "An act for the relief of the officers, volunteers, and 
other persons, engaged in the late campaign against the 
Seminole Indians, passed the fourth of May, 1822." 69 

4 St. 75 ; May 26, 1824; C. 194-An Act reserving to the Wyandot 
tribe of Indians a certain tract of land, in lieu of a reserva
tion made to them by treaty.60 

4 St. 92; Mar. 3, 1825; C. 16-An Act making further appropria
tions for the military service for the year 1825.6:1 

4 St. 95 ; Mar. 3, 1825 ; C. 46-An Act to establish certain post
roads, and to discontinue others. 

4 St. 100; Mar. 3, 1825; C. 50-An Act to authorize the President 
of the United States to cause a road to be marked out from 
the western frontier of Missouri, to the confines of New 
1\fexico. C2 

4 St. 102; Mar. 3, 1825; C. 64-An Act to reduce into one the 
several acts establishing and regulating the Posf-oflke 
Department. 

4 St. 150; Mar. 25, 1826; C. 16-An Act making appropriations 
for the Indian department, for the year 1826.63 

4 St. 154; Apr. 20, 1826; C. 27-An Act appropriating a sum of 
money for the repair of the post-roads between Jackson and 
Columbus in the state of Mississippi. 

4 St. 180; May 20, 1826; C. 90-An Act concerning a seminary of 
learning in the territory of Michigan.EI!l 

4 St. 181; May 20, 1828-; C. 110-An Act making appropriation 
to defray the expenses of negotiating and carrying into effect 
certain Indian treaties.65 

4 St. 185; May 20, 1826; C. 12~An Act to enable the President 
to hold treaties with certain Indian tribes. 

4 St. 187; May 20, 1826; C. 133-An Act to aid certain Indians of 
the Creek Nation in their removal to the west of the 
Mississippi. 68 

4 St. 188; May 20, 1826; C. 135-An Act to enable. the President 
of the United States to hold a treaty with the Choctaw and 
Chicasaw nations of Indians. 

4 St. 191; May 22, 1826; C. 148-An Act making appropriations 
to carry into effect the treaty concluded between the United 
States and the Creek nation, ratified the twenty-second of 
April, 1826.67 

T-oR. 4 St. 729. Cited: Jump, 100 F. 2d 130. 
51 Rp. 4 St. 729. 8. 10 St. 2. Oited: 5 Op. A. G. 572. 
52 S.f/. 3 St. 686. 
" 3 Irtentical with fl St. ~14. 
54 So. 7 St. 215, Art. 4; 224, Art. 3, 5, 6, 7. S. 4 St. 532, 470; 5 St. 

704 ; 766 ; 9 St. 544. 
65 Sg. 3 St. 121 ; 7 St. 156. 
no No. ~ Rt. 6~~ : 7 St. 210. 
57 S. 36 St. 1058. 
68 8. 4 St. 181, 9 St. 20, 132, 382, 544, 570, J 0 St. 41, 226, 315, 686. 

11 St. 65. 
5ll Sg. 3 St. 676. 
oo S,q. 7 St. 178. 
6:1 Sg. 7 St. 215, Art. 4, 228, 231, Art. 2, 232, Art. 2, 234. S. 4 St. 191. 

348. 
62 8. 5 St. 36 ; 7 St. 268, 270. Oitet~: Kansas, 80 C. Cis. 264. 
sa S .q. 2 St. 139, Sec. 13. · 
M Sg. 2 St. 277. 
65 Sg. 4 St. 56; 4 St. 74, 189, 215, Art. 4 , 228, 229. Art. 3. 4, 5. 231. 

Art. 2, 4, 5, 232, Art. 2, 234, Art. 2, 3, 10, 240, 244, 272. 284. 8 . 4 St. 
348. 470, 780; 5 St. 36, 704, 766; 9 St. 20, 132, 252, 382, 544, 574; 10 
St. 41, 226, 315, 686j· 11 St. 65. 

66 Sa. 7 St. 286, an. 1M, 1826, (correct date). 8. 4 St. 267. Rp. 4 
St. 729. 

61 Sg. 4 St. 92 ; 7 St. 286. S. 4 St. 348, 532. 
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4 St. 194; May 22, 1826; C. 155-An Act for the relief of the 
Florida Indians. 

4 St. 200; Jan. 29, 1827; C. 6-An Act to allow the citizens of 
the territory of Michigan to elect the members of their legis
lative council, and for other purposes. 

4 St. 202 ; Feb. 8, 1827 ; C. 9-An Act to provide for the confirma
tion and settlement of J?rivate land claims in East Florida, 
and for other purposes." 

4 St. 214; Mar. 2, 1827; C. 29-An Act making appropriations 
for the military service ·of the United States, for the year 
1827.61! 

4 St. 217; Mar. 2, 1827; C. 32-An Act making appropriations for 
the Indian department, for the year 1827.70 

4 St. 232; Mar. 2, 1827; C. 49-An Act making appropriations to 
carry into effect certain Indian treaties.71 

4 St. 233; Mar. 2, 1827; C. 5o-An Act in addition to "An act 
to regulate and fix the compensation of the clerks in the 
different offices," passed April, 1818.7!l 

4 St. 234; Mar. 2, 1827; C. 52-An Act to authorize the state of 
Indiana to locate and make a road therein named.73 

4 St. 235; Mar. 2, 1827; C. 53-An Act concerning a seminary 
of learning in the territory of Arkansas. 

4 St. 247; F eb. 12, 1828; C. 6---An Act making appropriations 
for tbe support of government for the year 1828.74 

4 St. 257; Mar. 21, 1828; C. 21-An Act making appropriations 
for the military service of the United States, for the year 
1828.75 

4 St. 264; Apr. 28, 1828; C. 4o-An Act extending the limits of 
certain land offices in Indiana, and for other purposes. 

4 St. 267; May 9, 1828; C. 47-An Act making appropriations for 
the Indian department, for tbe year 1828.76 

4 St. 276; May Hl, 1828; C. 57-An Act for the punishment of 
contraventions of the fifth article of the treaty between the 
United States and Russia.n 

4 St. 300; May 24, 1828; C. 94-An Act making appropriations to 
carry into effect certain Indian treaties.78 

4 St. 302; M ... y 24, 1828; C. 97-An Act to enable the President 
of the United States to hold a treaty with the Chippewas, 
Ottawas, Pattawattimas, \Vinnebagoes, Fox and Sacs nations 
of Indians. 

4 St. 305; J\1ay 24, 1828; C. 108--An Act to aid the s1 ate of Ohio 
in extending the l\Iiami canal from Dayton to Lake Erie, and 
to grant a quantity of land to said state to aid in the con
struction of the canals authorized by law; and for making 
donations of land to certain persons in Arkansas territory.79 

4 St. 315; May 24, 1828; C. 124-An Act making appropriations 
to enable the President of the United States to defray the 
expenses of delegations of the Choctaw, Creek, Cherokee, and 
Chickasaw, and other tribes of Indians, to explore the country 
west of the Mississippi. 

4 St. 323; Jan. 6, 182!); C. 1-An Act making appropriations for 
the support of government, for the first quarter of the year 
1829.80 

4 St. 336; Mar. 2, 1829; C. 2~An Act making additional appro
priations for the support of government for the year 1829.81 

4 St. 348; 1\lar. 2, 1829; C. 26-An Act making additional appro
priations for the military service of the United States, for 
the year 1829.62 

4 St. 352; Mar. 2, 1829; C. 32-An Act making appropriations 
for the Indian department. for the year 1829.83 

4 St. 361; Mar. 2, 1829; C. 50-An Act making appropriations 
for carrying into effect certain treaties with the Indian 
tribes, and for holding a treaty with the Pattawatimas.84 

4 St. 373; Feb. 27, 1830: C. 26-An Act making appropriations 
for the Indian department, for the year 1830.85 

68 Sa. 7 St. 224. 
ro Sg. 7 St. 210, Oct. 18. 1820. S. 4 St. 397, 6R1. 
70 Sg. 2 St. 139. Sec. J 3..: 7 St. 224, 240. Art. 3, 244. Art. 3. 
71 Sa. 7 St. 290. 295. 300. 
72 S.Q. 3 St. 445. S. 4 St. 247, 323. 
73 S.Q. 7 St. 295. 
74 S.Q. 4 St. 233, Sec. 7. 
'15 Sg. 1 St. 408. 
10 Sg. 2 St. 139, Sec. 13; 4 St. 187, Sec. 2; 7 St. 156, 195, 232, Art. 5, 

286. Art. 7 & 8. s. 4 St. 532. 
77 S.Q. 8 St. 302, Art. 5. 
78 Sg. 7 St. 290, 295, 300, 307, 309, 311. S. 4 St. 348, 470, 682. 
79 Rg. 7 St. 311, Art. 1. 
so Sg. 4 St. 233. S. 4 St. 336. 

• s1 Sg. 4 St. 323. S. 4 St. 463. 
a2 Sg. 4 St. 92. 181, 191, 300. 
83 SQ. 2 St. 139 ; 3 St. 195; 7 St. 18, 39, 42, 43, 62, 93, 95, 138, 148, 

156, 188. 195, 228, 311. 
s• f{q. 7 St. 240, Art. 4. 244, Art. 4. 29Q., Art. 6, 295, Art. 3, 300, Art. 

4, 6, 311, 315, Art. 2, 317, Art. 2, 3 & 5. IS. 4 St. 532. 
85 Sg. 2 St. 139. 

4 St. 383; Mar. 23, 1830; C. 4()-An Act to provide for taking 
the fifth census or enumeration of the inhabitantB of the 
United States. 

4 St. 390; March 25, 1830; C. 41-An Act making appropriations 
to carry into effect certain Indian treaties.su 

4 St. 394; Apr. 7, 1830; C. 6o-An Act making appropriations 
to pay the expenses incurred in holding certain Indian 
treaties. 

4 St. 397; Apr. 30, 1830; C. 84-An Act for the re-appropriation 
of certain unexpended balances for former appropriations.87 

4 St. 403; May 20, 1830; C. 99-An Act makiug appropriations to 
carry into effect the treaty of Butte des Mortes.88 

4 St. 411; May 28, 1830; C. 14&----An Act to proYide for an 
exchange of lands with the Indians residing in any of the 
states or territories, and for their removal we£t of the riyer 
Mississippi. 80 

Sees. 7-8--R. S. 2114, 25 U. S. C. 174. 
4 St. 428; May 31, 1830; C. 235-An Act for the relief of sundry 

citizens of the United States, who have lost property by the 
depredations of certain Indian tribes.90 

4 St. 432; Jan. 13, 1831; C. 3-An Act making appropriations for 
carrying into effert certain Indian treaties.91 

4 St. 433; Jan. 27, 1831; C. 8--An Act for closing certain ac
counts, and making appropriations for arrearages m the 
Indian department. 

4 St. 442; Feb. 19, 1831 ; C. 2&---An Act to provide hereafter for 
the payment of $6.000 annually to the Seneca Indians, and 
for other purposes. 02 

4 St. 442; Feb. 19, 1831; C. 27-An Act to establish a land office 
in the territory of Michigan, and for other purposes. 

4 St. 445; Feb. 25, 1831; C. 32-An Act to authorize the appoint
ment of a subsequent agent to the Winnebago Indians, on 
Rock River.93 

4 St. 463; Mar. 2, 1831; C. 59-An Act making appr priation for 
carrying into effect certain Indian treaties.04 

4 St. 464; Mar. 2, 1831; C. 60'-An Act to carry into effect cer
tain Indian treaties.91

; 

4 St. 465; Mar. 2, 18;31; C. 61-An Act making appropriations for 
the military service for the year 1831.00 

4 St. 470; Mar. 2, 1831; C. 64-An Act making appropriations 
for the Indian department for the year 1831.u7 

4 St. 491; Mar. 3, 1831; C. 104-An Act for the benefit of Percis 
Lovely, and for other purposes.98 

4 St. 492; Mar. 3, 1831; C. 116-An Act to create the office of sur
veyor of the public lands for the state of Louisiana.93 

4 St. 501; l\lar. 31, 1832; C. 58-An Act to add a part of the south
ern to the northern district of Alabama.1 

4 St. 505; Apr. 20, 1832; 0. 71-An Act making appropriations in 
co11formity with the stipulations of certain Indian treaties.2 

4 St. 514; May 5, 1832; C. 75-An Act to provide the means of 
extending the benefits of vaccination, as a preventive of the 
small-pox, to the Indian tribes, and thereby, as far as pos-

sa Sg. 7 St. 320. S. 4 St. 631. 
87 SQ. 3 St. 749; 4 St. 214; 7 St. 195, 210. S. 4 St. 631. 
ss Sg. 7 St. 303. S. 4 St. 631. 
8° S. 4 St. 595, 631; 7 St. 351, 355, 359, 366, 478, 550: Rp. 5 St. 

323. Oitcd: Mannypenny, OIW; 19 Op. A. G. 42 ; 27 Op. A. G. 530; 35 
Op. A. G. 251; Op. Sol. M. 18772. Dec. 24, 1926; Brown, 44 C. Cis. 283 ; 
Brown & Gr.itts, 219 U. S. 346; Buster, 135 F ed. 947; Cheroker . 187 
U. S. 294; Choctaw, 83 C. Cis. 140; Gray, 10 Fed. Cas. No. 5714 ; Heck
man, 224 U. S. 413; Jordan, 1 Okla. 406; Kansas, 5 Wall. 737; MaxPy. 
3 Ind. T. 243 : New York Indians, 170 U. S. 1 ; Renfrow. 3 Okla. 161 ; 
Tuttle, 3 Ind. T. 712; U. S. v. Choctaw, 179 U. S. 494 ; U. S. v. Payne, 
8 Fed. 883 ; U. S. v. Rea-Read, 171 Fed. 501 ; U. S. v. Reese, 27 Fed. Cas., 
No. J 0137; Walker, 16 Wall. 436. 

oo Sg. 2 St. 139, Sec. 14. S. 6 St. 581; 7 St. 550. Oited: Hayt, 38 
C. Cis. 455. 

Ill Sg. 7 St. 290. Art. 6; 295, Art. 3: 300, Art. 4. 6; 317, Art. 2. 
v~ S. 4 St .. 682, 780; 5 St. 36, 704, 766; 9 St. 252, 382, 544, 1l74; 10 ~t. 

41, 226, 315, 686; 11 St. 65, 169. 273, 388; 12 St. 221, 512, 774;, 13 St. 
161, 541 : 14 St. 255. 492 : 15 St. 198 ; 16 St. H, 335, 544: 17 ;:;t. 165. 
437 ; 18 St. 146. 420: 19 St. 176, 271; 20 St. 63, 295: 21 St. 114. 485: 
22 St. 68, 433: 23 St. 76, 362; 24 St. 29, 449; 25 St. 217, 980; 26 St. 3H6. 
989 : 27 St. 120, 612; 28 St. 286, 876; 29 St. 321 : 30 St. 62. 571, 024 : 
31 St. 221, 1058; 32 St. 245, 982; 33 St. 1048, 189 ; 34 St. 325, 1015 ; 35 
St. 70, 781; 36 St. 269, 1058; 37 St. 518: 38 St. 77. 582; 39 St. 123. ~69: 
40 St. 561; 41 St. 3, 408. 1225: 42 St. 552, 1174; 43 St. 390, 1141: 
44 St. 453, 934: 45 St. 200, 1562; 46 St. 279, 1115: 47 St. 91, 8~0; 48 
St. 3n2 ; 49 St. 176, 1757 : 50 St. 564 ; 52 St. 291. 

us R. 4 St. 729. 
9' Sg. 4 St. 336 ; 7 St. 290, 295, Art. 3 ; 300, Art. 4, 6 ; 311, Art. 5. S. 

10 St. 15. 
95 Sn. 7 St. 188, 327, 333 . 
os Sg. U. S. Const., Art. I, Sec. 10. 
m Sg. 2 St. 139; 3 St. 748; 4 St. 37, 181, 300; 7 St. 295, 300, 307. 
os Sg. 7 St. 158, Art. 5 ; 311, 348. 
00 S. 7 St. 491. 
1 S. 5 St. l, 33, 65. 
2 S(l. 7 St. 156, 195, 317. 
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sible, to save them from the destructive ravages of that 
disease. 

4 St. 519; May 31, 1832; C. 100--An Act making appropriations 
for the Indian department for the year 1832.3 Sec. 2-R. S. 
2063, 25 u. s. c. 39. 

4 St. 526; May 31, 1832; C. 115-An Act defining the qualifications 
of voters in the territory of Arkansas. 

4 St. 526 ; June 4, 1832; C. 123-An Act making appropriations 
for Indian annuities, and other similar objects, for the year 
1832.' 

4 St. 528; June 4, 1832; C. 124-An Act making appropriations 
in conformity with the stipulations of certain treaties with 
the Creeks, Shawnees, Ottoways, Senecas, Wyandots, Chero
kees, and Choctaws.6 

4 St. 532; June 15, 1832; C. 13D-An Act for the re-appropriation 
of certain unexpended balances of former appropriations ; 
and for other purposes.6 

4 St. 564; July 9, 1832; C. 174-An Act to provide for the ap
pointment of a commissioner of Indian Affairs, and for 
other purposes.7 Sec. 1-R. S. 462-463, 25 U. S. C. 1 & 2 
( 42 St. 1180). See Historical Note 25 U. S. C. A. 1 & 2. Sec. 
3-R. S. 464,25 U.S. C. 8 (42 St. 24). See Historical Note 
25 U. S. C. A. 8. Sec. 4-R. S. 2139, 25 U. S. C. 241 8 (19 St. 
244, sec. 1; 27 St. 260; 29 St. 506, sec. 1) .9 See Historical 
Note 25 U. S. C. A. 241. Sec. 5-R. S. 2073, 25 U. S. C. 
65 (19 St. 244, sec. 1). USCA Historical Note: R. S. 2073 
was derived from sec. 5 re above Act which, with the 
exception of the use of the words "Secretary of War" in 
place of the words "Secretary of Interior," is identical with 
the Code section. R. S. 2073 did not contain the word 
"agents," and had, after the words "in consequence of the," 
the word "immigration." The word "agents'' was inserted 
and "immigration" was changed to "emigration," by amend
ment by Act Feb. 27, 1877, c. 69, sec. 1, 19 St. 244. 

4 St. 5G4; July 9, 1832, C. 175-An Act to enable the President 
to extinguish Indian title within the state of Indiana, Illi
nois, and territory of Michigan. 

4 St. 571; July 10, 1832; C. 193-An Act to establish additional 
land districts in the state of Alabama, and for other 
purposes. 

4 St. 576; July 13, 1832; C. 20(}-An Act to carry into effect cer
tain Indian treaties.10 

4 St. 578; July 13, 1832; C. 206--An Act authorizing the Secre
tary of War to pay to the Seneca tribe of Indians, the bal
ance of an annuity, of $6,000, usually paid to said Indians, 
and remaining unpaid for the year 1829. 

4 St. 580; July 14, 1832; C. 224-An Act supplementary to the 
several acts making appropriations for the civil and mili
tary service during the year 1832.11 

4 St. 594; July 14, 1832; C. 228-An Act to provide fot· the extin
guishment of the Indian title to lands lying in the states of 
Missouri and Illinois, and for other purposes.12 

4 St. 595; July 14, 1832; C. 231-An Act to provide for the ap
pointment of three commissioners to treat with the Indians, 
and for other purposes.18 

4 St. 601; July 14, 1832; C. 24(}-An Act to authorize the sale of 
certain public lands in the state of Ohio.14 

4 St. 613; Feb. 19, 1833: C. 33-An Act for the payment of 
horses and arms lost in the military service of the United 
States against the Indians on the frontiers of Illinois and 
the Michigan territory.18 

4 St. 616; Feb. 20, 1833; C. 4(}-An Act making appropriations 
for Jndian annuities, and other simi.lar objects, for the year 
1833.10 

4 St. 619; Mar. 2, 1833; C. 54-An Act making appropriations 

3 Sg. 7 St. 244. 8. 4 St. 580. 
4 Sg. 7 St. 178, 328. Cited: 6 Op. A. G. 627. 
B Sg. 7 St. 311, 333, 351. 355, 364, 366. S. 10 St. 15, 11 St. 65. 
o Sg. 4 St. 37. 191, 267. 361, 452, 501. 
7 A .. 29 St. 506. S. 30 St. 105. Cited: 17 Op. A. G. 258; Op. Sol. 

M 27487, Jul:v 26, 1933; Memo. Sol.. July 25, 1935; Ayres, 44 C. Cis. 
48 ; Ayres. 42 C. Cis. 385; Belt. 15 C. Cis. 92 ; Brugier, 1 Dak. 5 ; 
Fremont, 2 C. Cis. 461 ; .Jump, 100 F. 2d 130: Sarlis, 152 U. S. 570 ; 
U. S. v. Belt. 128 Fed. 68; U. S. v. Cohn, 2 Ind . T. 474; U. S. v. 
~ntton . 215 U. S. 291 : U. S. ex rei. Scott, 1 D ak. 142; U. S. Exp., 191 
Fed. 673. 

8 See 25 U. S. C. 241a (28 St. 697, sec. 8). 
9 A. 52 St. 696. sec. 1. 
1° Sg. 2 Rt. 139. 
11 Sr;. 4 St. 519. 
12 Sg. 7 St. 319, 346. B. 5 St. 36, 704, 766 ; 6 St. 901. 
1s S.q. 4 St. 411. Sec. 6. 
14 S.Q. 7 St. 327. 359. 
1 ~ Sg. 3 St. 261, 397. B. 4 St. 619. R. 5 St. 142. 
16 Sg 7 St. 303, 328, 333, 359, Art. 5, 7 ; 367, Art. 8, 5. 

for the civil and diplomatic expenses of government for the 
year 1833.17 

R. s. 47o-471. 
4 St. 631; l\Iar. 2, 1833; C. 56-An Act making appropriations for 

the Indian Department for the year 1833.1
b _ 

4 St. 636; Mar. 2, 1833; C. 59-An Act making appropriations to 
carry into effect certain Indian treaties, and for other pur
poses, for the year 1833.18 

4 St. 652 ; Mar. 2, 1833; C. 76--An Act for the more perfect de
fence of the frontiers. 20 

4 St. 653; Mar. 2, 1833; C. 77-An Act to create sundry new land 
offices, and to alter the boundaries of other land offices of 
the United States.21 

4 St. 665; Mar. 2, 1833; C. 95-An Act to extend the provisions of 
the act of the third March, 1807, entitled "An Act to prevent 
settlements being made on lands ceded to the United States, 
until authorized by law." 22 

4 St. 669; Mar. 2, 1833; J. Res. IV-A Resolution authorizing the 
Secretary of War to correct certain mistakes. 23 

4 St. 673; May 14, 1834; C. 41-An Act making appropriations for 
the support of the army for the year 1834. 

4 St. 677; June 18, 1834: C. 47-An Act making appropriations 
for the Indian Department for the year 1834.24 

4 St. 682; June 26, 1834; C. 74-An Act making appropriations 
for Indian annuities, and other similar objects, for the year 
1834.25 

4 St. 686; June 26, 1834; C. 76-An Act to create additional land 
districts in the states of Illinois and Missouri, and in tbe 
territory north of the state of Illinois. 

4 St. 705: June 28, 1834; 0. 105-An Act making appropriations 
to carry into effect certain Indian treaties, and for other 
purposes. 211 

4 St. 716; June 30, 1834; C. 137-An Act authorizing the selec
tion of certain Wabash and Erie Canal lands in the state of 
Ohio.27 

4 St. 721: Jm)e 30, 1834; 0. 145-An Art to carry into full eect 
the fourth article of the treaty of the eighth of January, 
1821, with the Creek nation of Iudians, so far as relates to 
the clnims of citizens of Georgia against said Indians, prior 
to 1802.23 

4 St. 726; .June 30, 1834; C. 153-An Act to provide for the pay
ment of claims, for property lost, captured, or destroyed, by 
the enemy, while in tbe military service of the United States, 
during the lnte war with the Indians on the frontiers of 
Illinois and Michigan territory.211 

4 St. 729; June 30, 1834; C 161--An Act to regulate trade and 
intercourse with the Indian tribes, and to preserve peace on 
the frontiers. 80 Sec. 2-R. S. 2129, 2131; 81 Sec. 3-R. S. 

17 Ry. 4 St. 613. 
1s so. 4 st. 214. 236. 3no. 397. 403. 411 : 7 st. 210. 303. 320. 
19 S17. 7 St. 203. 283. 28fl. 303, 333. 370, 374, 376, 377, 378, 391, 393 

394. ~9~ 399, 40~ 41~ 42Q . 
20 Sq. 4 St. 533. 
21 Sg. 7 St. 210. 333. 
22 Sq. 2 St. 445. 
23 R.Q. 7 St. 378. 
24 S. 5 St. 704, 766. 
25 S.Q. 4 St. 300, 442; 7 St. 272. 286, 328, 366, 374, 377, 378, 394, 397, 

405. 
~SQ. 7 St. 1511. 203. 229. 240. 244. 286, 289, 311. 323, 328 329 333 

351, :w8. 370, 374, 391, 414, 417, 424. 4~:n 429, 449. • . . 
27 8Q. 4 St. 23G. Citetl: 2 Op. A. G. 693. 
28 Rf/. 7 St. 215. Cited: 4 Op. A. G. 72. 
29 R. 5 St. 142. 
80 Rg. 2 St. 6 , 85, 139; 3 St. 332, 363, 383. 461, 487, 682; 4 St. 25, 

445. RpfJ. 3 St. 428, sec. 1, 2 : n14 .. SPC. 2 : 517. sec. 8: 4 St. 35. sees. 
3, 4. 5; 187, se~. 2. S. 5 St. 680: 10 Rt. 269. 315. 598 :· J 1 St. 65: 12 
St. 15. 44. A . 9 St. 203; 12 St. 338; 13 St. 29; 22 St. 179; 32 St 500 
792. Rp. 9 St. 252; 11 St. 388; 12 St. 120; 48 St. 787. Cited: Brow~ 
39 Yale L. J. 307; Thayer, 68 Atl. Month. 540, 676; Kent. CAL.; 19 
L. D . 326; 9 On. A. G. 24: 9 Op. A. G. 110; 13 Op. A. G. 470; 14 Op. 
A. G. 290; 18 Op. A. G. 235; 18 Op. A. G. 555: 22 Op. A. G. 232; Memo. 
Rol. Oft' , Apr. 26. 1933: Op. Sol. M. 274R7, July 26, 1933; Memo. Sol.. 
Dec. 17, 1935: Nov. 17, 1H36; Memo. Sol. OII .. Nov. 29, 1938: Memo. 
Sol, Apr. 14. 1fl39; Anonymous, 1 Fed. Cas. No. 447; Ash. 252 U. S. 
159 ; Ayres. 35 C. Cis. 26 ; Bail~Y. 47 F. 2d 702; Bates, 95 U . S. 204 : 
Blackfeather, 190 U. S. 368: Brown. 32 C. Cis. 432: Brown, 26!5 Fed. 
62q; B1·owning, 6 F. 2d 801; Brugif'r, 1 Dak. 5; Caldwell, 67 Fed . 
391; Camphell, 44 C. Cls. 488: Chf'rolwe, 203 U. S. 76; Clairmont. 225 
U. S. 551; Corralitos. 178 U. S. 280; Corra itos, 33 C. Cls. 342; Crow. 
~2 C. ('Is. 16: De Bacn. 37 C. Cis. 482; Evans, 204 Fed. 361; Ex P. 
Crow Dog, 109 U. S. 556; Ex P. Hart, 157 Fed. 130 ; Fowler, 1 Wash . 
Ter. 3; French, 49 C. Cis. 337; Garcia. 43 F. 2d 873: Garrison. 30 
C. Cis. 272; Hegmer. 30 C. C'ls. 405; Holden, 17 Wall. 211; In re Sab 
Qnah, 31 Fed. 327; Jaeger. 27 C. Cis. 278: Jaeger, 33 C. Cis. 214; Janus. 
38 F'. 2d 431: Johnson. 234 U. S. 422; Johnson, 29 C. Cis. 1; Jones. 
175 U. S. 1 ; Kie . 27 Fed. 351~i Leavenworth, 92 U. S. 733; Lei~hton, 29 
C. Cls. 288; Leighton, 161 u. S. 291; Lowe. 37 C. Cis., 413: Mnrk~. 
161 U. S. 297; Merchant. 35 C. Cls. 403 : Minis, 15 Pet. 423 ; Mitchell, 
27 C. Cls. 316 ; M .. K., & T. Ry. , 92 U. S. 760 ; Moore. 2 Wyo. 8; Morrison, 
6 F. 2d 811; McCoy, 38 C. Cis. 163; McKinzie, 34 C. Cis. 278; New 
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2130, 2132, 25 U. S. C. 263; 112 Sec. 4-R. S. 2133, 25 U. S.C. 
264 (22- St. 179) ; 38 USCA Historical Note: R. S. 2133 as 
originally enacted contained only the provision set forth in 
the Code section preceding the provisos, without the words, 
"of the full blood," and the words "or on any Indian reserva
tion." R. S. 2133 was amended by inserting said words 
and adding the two provisos, to read as set forth here, by 
Act July 31, 1882, 22 St. 179. Sec. 6-R. S. 2134, 25 U. S. C. 
219; 34 Sec. 7-R. S. 2135, 25 U. S. C. 265; 35 Sec. 8-R. S. 
2137,25 U.S. C. 216; Sec. 1}--R. S. 2117, 25 U.S. C. 179 (31 
St. 871, sec. 37; 32 St. 504, sec. 17) ; 36 USCA Historical Note: 
The last sentence of the Code section was derived from sec. 
37, 31 St. 871, which was entitled "An Act to ratify and 
confirm an agreement with the Muskogee or Creek tribe of 
Indians and for other purposes." Sec. lo--R. S. 2147, 25 
U. S. C. 220; !11 Sec. 11-R. S. 2118, 25 U. S. C. 180; 88 

Sec. 12-R. S. 2116, 25 U. S. C. 177; 39 Sec. 13-R. S. 2111, 
25 U. S. C. 171; 40 Sec. 14-R. S. 2112, 25 U. S. C. 172; 41 

Sec. 15-R. S. 2113, 25 U. S. C. 173; {2 Sec. 16-R. S. 2154, 
2155, 25 U. S. C. 227, 228; 43 Sec. 17-R. S. 2156, 25 U. S.C. 
229; USCA Historical Note: R. S. 2156 was derived from the 

York Indians. 5 Wall. 761; New York ex rei. Cutler, 21 How. 366; 
Palcher, 11 Fed. 47; Pickett, 1 Idaho 523; Pino, 38 C. Cls. 64; 
Price, 33 C. Cls. 106; Rex. 53 C. Cls. 320; Roy, 45 C. Cls. 177; 
Schaap, 210 Fed. 853; Shoshone, 82 C. Cls. 23; Stevens, 34 C. Cls. 
244,;., Stone, 29 _q. Cls. 111 ; Territ~ry of ?reg~n, 1 Oreg. 19~ ; Thomison, 
35 u Cls. 395 . Thurston, 232 U. S. 469 , Uhlig, 2 Dak. 71 , U. S. Exp., 
191 Fed. 673; U. S. v. Alberty, 24 Fed. Cas. No. 14426; U. S. v. 
Andrews, 179 U. S. 96; U. S. v. Berry, 4 Fed. 779; U. S. v. Belt, 128 
Fed. 68; U. S. v. Bichard, 1 Ariz. 31; U. S. v. Birdsall. 233 U. S. 223; 
U. S. v. Board. 37 F. 2d 272; U. S. v. Bridleman, 7 . Fed. 894; U. S. 
v. Candelaria, 271 U. S. 432; U. S. v. Carr, 2 Mont. 234; U. S. v. Celes
tine. 215 U. S. 278; U. S. v. Chavez, 290 U. S. 357; U. S. v. Dawson, 
15 How. 467; U. S. v. Douglas, 190 Fed. 482: U. S. v. Downing, 25 
Fed. Cas. No. 14991 ; U. S. v. Ewing, 47 Fed. 809; U. S. v. 43 Gallons, 
93 U. S. 1P8: U. S. v. 43 Gallons. 108 U. S. 491; . U. S. v. Holliday, 
3 Wall. 407 U. S. v. Howard, 17 Fed. 638 ; U. S. v. Kie, 26 F'ed. Cas. 
No. 15528a; U. S. v. Knowlton, 3 Dak. 58; U. S. v. Leathers. 26 Fed. 
Cas. No. 15581 ; U. S. v. Lucero. 1 N. JH. 422: U. S. v. LeBris, 121 
U. S. 278; U. S. v. McGowan, 89 F. 2d 201 ; U. S. v. McGowan, 302 
U. S. 535: U. S. v. Matlock, 26 Fed. Cas. No. 15744; U. S. v. Myers, 
206 Fed. 387; U. S. v. Nelson, 29 Fed. 202; U. S. v. Buffalo, 1 Mont. 
489: U. S. v. Quiver, 241 U. S. 602; U. S. v. Rogers, 4 How. 
567; U. S. v. Sa-coo-da-cat. 27 Fed. Cas. No. 16212; U. S. v. Sanders, 
27 Fed. Cas. No. 16220; U. S. v. Santistevan, 1 N. M. 583; U. S. v. 
Sevelofl', 27 Fed. Cas. No. 16252; U. S. v. Shaw-Mux, 27 Fed. Cas. 
No. 16268; U. S. v. Starr, 2.7 Fed. Cas. No. 16379; U. S. v. Stephens, 
12 Fed. 52; U. S. v. Stocking, 87 Fed. 857; U. S. v. Tadish, 211 Fed. 
490; U. S. v. Tom, 1 Ore. 26: U. S. v. Varela, 1 N. M. 593: U. S. v. 
Ward, 28 Fed. Cas. No. 16639 ; U. S. v. Warwick, 51 Fed. 280; U. S. 
v. Wirt, 28 Fed. Cas. No. 16745; U. S. v. Wri~ht, 53 F. 2d 300; U. S. 
ex rel. Scott, 1 Oak. 142: Valk, 22 C. Cis. 2':1:1; Valk. 29 C. Cis. 62; 
Walker, 16 Wall. 436; Waters, 29 Fed. Cas. No. 17264; Waters, 29 
Fed. C!JS. No. 17265; Welch, 32 C. Cls. 106; Westmoreland, 155 U. S. 
545; Woolverton, 29 C. Cis. 107. 

31 Cited: 27 Op. A. G. 588; 43 Cases. 14 Fed. 539; Palcher, 11 Fed. 
47; U. S. v. Celestine, 215 U. S. 278; U. S. v. Leathers, 26 Fed. Cas. 
No. 15581 ; U. S. v. Sturgeon, 27 Fed. Cas. No. 16413; Waters, 29 
Fed. Cas. No. 17264; Waters, 29 Fed. Cas. No. 17265. 

s2 Cited: 43 Cases, 14 Fed. 539; Pulcher, J1 Fed. 47; U. S. v. Celestine, 
215 U. S. 278; U. S. v. Leathers, 26 Fe·d. Cas. No. 15581. 

aa Cited: 27 Op. A. G. 588; Benson. 44 Fed. 178; 43 Cases. 14 Fed. 
539; Palcher v. U. S .. 11 Fed. 47; U. S. v. Bri.dleman, 7 Fed. 894; 
U. S. v. Celestine, 215 U. S. 278; U. S.- v. 48 Lbs., 35 Fed. 403; U. S. v. 
Leathers, 26 Fed. Cas. No. 15581 ; U. S. v. Martin, 14 Fed. 817. 

34R. 48 St. 787. Cited: 18 Op. A. G. 555; Benson, 44 Fed. 178; 
Cherokee, 203 U. S. 76; 43 Cases, 14 Fed. 539; Palcher, 11 Fed. 47; 
U. S. v. Celestine, 21o U. S. 278; U. S. v. Leathers. 26 Fed. Cas. No. 15581. 

ao Cited: Cherolcee, 203 U. S. 76 ; 43 Cases. 14 Fed. 539 ; Palcher, 11 
Fed. 47; U. S. v. Celestine, 215 U. S. 278 ; U. S. v. Leathers, 26 Fed. 
Cas. No. 15581. 

sa Cited: 16 Op. A. G. 568; 18 Op. A. G. 91 ; Ash, 252 U. S. 159; 
Forsythe, 3 Ind. T. 599; Kirby, 260 U. S. 423 : Pike, 4 Mackey (15 D. C.) 
531 ; U. S. v. Boylan, 265 Fed. 165; U. S. v. Loving, 34 Fed. 715. 

WT R. 48 St. 787. Cited: Sol. Op. 1\I. 25358, May 14, 1928: 20 Op. 
A.. G. 245; 23 Op. A. G. 214 ; Cherokee. 203 U . S. 76; 43 Cases, 14 
Fed. 539 ; In re Blackbird, 109 Fed. 139 ; Morris, 194 U. S. 384 ; Palcher, 
11 Fed. 47; Quigley, 3 Ind. T. 265; Stephens, 126 Fed. 148; U. S. v. 
Celestine, 215 U. S. 278; U. S. v. Martin, 14 Fed. 817; U. S. v. Payne, 
8 Fed. 883; U. S. v. Payne, 22 Fed. 426; U. S. v. Sturgeon, 27 Fed. 
Cas. No. 16413 ; U. S. ex rei. Gordon, 179 Fed. 391. 

as Oited: 20 Op. A. G. 245; Ansley, 5 Ind. T. 563; Denton, 5 Ind. T. 
396; German-American, 5 Ind. T .. 703: Jaeger, 29 C. Cis. 172 ; Langfortb, 
1 Idaho 612 -; Pike, 4 Mackey (15 D. C.) 531; Uhlig, 2 Dak. 71; U. S. 
v. Berry, 4~Fed. 779; U. S. v. Boylan, 264 Fed. 165; U. S. v. Joseph, 
94 U. S. 614 ; U. S. v. Mullin, 71 Fed. 682 ; U. S. v. Payne, 22 Fed. 
426; Walker, 204 U. S. 302. 

ao Cited: 18 Op. A. G. 235; 18 Op. A. G. 486; German-American, 5 
Ind. T. 703; Franklin, 233 U. S. :269; Light, 10 Okla. 732 ; McBride, 
149 Fed. 114: Pike, 4 Mackey (15 D. C.) 531; Pueblo of Sant·a Rosa, 
2n U. S. 315: U. S. v. Berry. 4 Fed. 779; U. S. v. Boylan, 265 Fed. 
165; U. S. v. Hunter, 21 Fed. 615; U. S. v. 7405.3 Acres, 99 F. 2d 417. 

•o R. 48 St. 787 ; Cited: U. S. v. Boylan. 265 Fed. 165. 
41 R. 48 St. 787 · Cited: U. S. v. Boylan, 265 Fed. 165. 
• 2 R. 48 St. 787; Cited: In re Lelah-puc-ka-chee, 98 Fed. 429; U. S. 

v. Boylan, Q65 Fed. 165. •a Cited: "Blackfeather, 190 U. S. 368; 43 Cases, J4 Fed. 539; Janis v. 
U. S., 32 C. Cls. 407; Leighton v. U. S., 29 C. Cis. 288; Palcher v. 
U. S., 11 Fed. 47; U. S. v. Celestine, 215 U. S. 278. 

above. Sec. 17, contained a provisiOn that pending satis
faction by the nation or tribe to which the offending Indian 
or Indians belonged of the injuries caused by him or them, 
the United States guaranteed to the party injured an 
eventual indemnification. This provision was repealed by 
sec. 8 of Act Feb. 28, 1859, c. 66, 11 St. 401, being the Indian 
appropriation act for the fiscal year 1864. Sec. 18-R. S. 
2157, 25 U. S. 0. 230; 44 Sec. 1~-R. S. 2152, 25 U. S. C. 
225; 46 Sec. 21-R. S. 2141, 25 U. S. C. 251; ~o R. S. 2150, 
25 U. S. 0. 223; 47 Sec. 22-R. S. 2126, 25 U. S. C. 194; 411 

Sec. 23-R. S. 2150, 25 U. S. C. 223; 49 R. S. 2151, 25 U. S.C. 
224; 50 Sec. 24-R. S. 533; Sec. 25--R. S. 2145, 25 U. S. C. 
217. USCA Historical Note: R. S. 2145 was derived from 
above sec. 25 and sec. 3 of Act Mar. 27, 1854, c. 26, 10 
St. 270; said sec. 3 containing the exception as to the 
laws enacted for the District of Columbia. Also see annota
tions under 18 U. S. C. A. 451, 548. Sec. 27-R. S. 2124, 25 
U. S. C. 201; 51 Sec. 28-R. S. 2125, 25 U. S. C. 193; 62 Sec. 
30-R. S. 2139, 25 U. S. C. 241 53 (19 St. 244, sec. 1; 27 St. 
260; 29 St. 506, sec. 1) .M See Historical Note 25 U. S. C. A. 
241. 

4 St. 73'5; June 30, 1834; C. 162-An Act to provide for the 
organization of the department of Indian Affairs.55 Sec. 
3-R. S. 2050; Sec. 4-R. S. 2060, 25 U. S.C. 30; R. S. 2059, 
25 U. S. C. 62; R. S. 2062, 25 U. S. C. 27; 50 Sec. 5-R. S. 
2065; Sec. 7-R. S. 2058,25 U.S. C. 31; R. S. 2066, 25 U.S. C. 
40; USOA Historical Note: 'l'he derivative sections for 
R. S. 2058 were re above sec. 7, sec. 4 of Act of June 5, 
1850, c. 16, 9 St. 437, and sec. 5 of Act Feb. 27, 1851, c. 
14, 9 St. 587. No appropriation for any superintendent of 
Indian affairs has been made since Act Mar. 3, 1877, c. 101, 
sec. 1, 19 St. 271. USCA Historical Note: The derivative 
sections for R. S. 2066 were re above sec. 7 and sec. 1 of Act 
Mar. 3, 1847, c. 66, 9 St. 203, amendatory of re above 1834 
Act. Sec. 8-R. S. 2075, 25 U. S. C. 51; 57 Sec. 9-R. S. 
2068, 25 U. S. C. 42; 118 R. S. 2069, 25 U. S. C. 45; 50 R. S. 
2072, 25 U. S. 0. 48; USCA Historical Note for 25 U. S. C. 
45; R. S. 2069 was derived from re above sec. 9 

R. S. 2070 provided as follows: "The salaries of inter
preters lawfully employed in the service of the United States, 
in Oregon, Utah, and New Mexico, shall be $500 a year each, 
and of all so employed elsewhere, $,100 a year each." Act 
Feb. 27, 1851, sec. 8, 9 St. 587; Act Feb. 14, 1873, sec. 1, 17 
St. 437. It vvas repealed by sec. 1 of an Act of May 17, 
1882, 22 St. 70. The number and compensation of the in
terpreters depends on the various annual Appropriation 
Acts. Sec. 10-R. S. 2074, 25 U. S. C. 50; 00 R. S. 2076, 25 

«4 Cited: Quigley, 3 Ind. T. 265; Thurston, 232 U. S. 469 ; U. S. v. 
Celestine. 215 U. S. 278. . 

45 R. 48 St. 787. Cited: 21 Op. A. G. 72; 43 Cases, 14 Fed. 539; 
Palcher, 11 Fed. 47; U. S. v. Celestine, 215 U. S. 278. 

46 See 25 U. S. C. 244a. Cited: 22 Op. A. G. 232 ; 43 Cases, 14 Fed. 
539; Johnson, 234 U. S. 422; Palcher, 11 Fed. 47; Townsend, 265 
Fed. 519 ; U. S. v. Birdsall, 233 U. S. 223 ; U. S. v. Celestine, 215 U. S. 
278; U. S. v. Luther, 260 Fed. 579 ; U. S. Exp., 191 Fed. 673. 

47 R. 48 St. 787. Cited: 18 Op. A. G. 544; 23 Op. A. G. 214; Janus, 
38 F. 2d 431; Morris, 194 U. S. 38'1; Stephens, 126 Fed. 148; U. S. 
v. Baker, 4 Ind. T. 544; U. S. v. Celestine, 215 U. S. 278: U. S. ex rel. 
Gordon, 179 Fed. 391; U. S. ex rei. Standing Bear, 25 Fed. Cas. No. 
14891 ; U. S. Exp., 191 Fed. 673. 

48 Cited: U. S. v. Boylan, 265 Fed. 165. 
49 See footnote "47" above. 
so R. 48 St. 787. Cited: Janus, 38 F. 2d 431; U. S. v. Celestine, 215 

U. S., 278 ; U. S. ex rei. Gordon. 179 Fed. 391. 
51 Cited: U. S. v. Boylan, 265 Fed. 165; U. S. ex rel. Gordon, 179 

Fed. 391 ; U. S. v. Howard, 17 Fed. 638; U. S. v. Payne, 22 Fed. 426 ; 
U. S. v. Stocking, 87 Fed. 857. 

52 Cited: 18 Op. A. G. 544; U. S. v. Boylan, 265 Fed. 165; U. S. ex 
rei. Gordon, 179 Fed. 391. 

53 See: 25 U. S. c. 241a (28 St. 697, sec. 8). 
54 A. 52 St. 696, sec. 1. 
55 S. 4 St. 746; 5 St. 36, 158. 298, 402, 417, 493. 704, 766; 6 St. 685; 

9 St. 20, 132, 252, 382, 544, 574; 10 St. 41. 266, 315, 686; 11 St. 16f>; 
12 St. 44, 221, 512, 774. A. 9 St. 203. Rp. 9 St. 252. Cited: 6 On. 
A. G. 49; 17 Op. A. G. 258; Memo. Ind. Off., Aug. 27, 1928; Op. Sol. M. 
27487, July 26, 1933; Memo. Sol., July 25, 1935, June 14, 1938; Mf'mo. 
Sol. Off., July 7, 1938, July 16, 1938, Oct. 28, 1938 ; Memo. Sol., Feb. 
17, 1939; Belt, 15 C. Cis. 92; Frf'mont, 2 C. Cis. 461; .Tump, 100 F. 
2d 130 ; Leighton, 29 C. Cls. 288 ; U. S. v. Douglas, 190 Fed. 482; 
U. S. v. Humason, 26 Fed. Cas. No. 15420; U. S .. v. Hutto, No. 1, 256 
U. S. 524 ; U. S. v. Hutto, No. 2, 256 U. S. 530 ; U. S. v. McDougall's 
Adm'r, 121 U. S. 89; U. S. v. Mitchell, 109 U. S. 146; U. S. v. Wa tashe, 
102 F. 2d 428; U. S. Fidelity, 214 U. S. 507. 

56 Cited: 14 Op. A. G. 573; 15 Op. A. G. 405; Renfrow, 3 Okla. 161; 
U. S. v. Mullin, 71 Fed. 682. 

57 Cited: U. S. v. Humason, 26 Fed. Cas. No. 15420. 
68 Cited: U. S. v. Mitchell, 109 U. S. 146. 
59 See: 25 U. S. C. 472. 
60 See: 5 U. S. C. 3Qa. Oited: 20 Op. A. G. 494. 
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U. S. C. 60; R. S. 2077, 25 U. S. C. 54; 61 USCA Historical 
Note: R. K 2077 was derived re sec. 10 above. Appropria· 
tions for traveliug and incidental expenses of special agents 
and others, in accord with provisions of this section, are 
made in the annual Indian appropriation Acts. The pro
vision of the fiscal year 1917 was by Act of May 18, 1016, 
sec. 1, 39 St. 127, which limits the subsistence allowance 
of special agents and inspectors to $3 per day. Sec. 11-
R.. S. 2086, 25 U. S. C. 111; 62 USCA Historical Note: R. S. 
2086 was d<~rived sec. 11 re above; sec. 3 of Act Mar. 3, 1847. 
9 St. 20u; sec. 3 of Act A11g. 30, 1852, 10 St. 56, being the 
Indian nppropriation act for the fiscal year of 1853, and 
sees. 2 and 3 of Act July 15, 1870, 16 St. 360, being the 
Indian approvrintion act for the fiscal year 1871. Sec. 12-
R. S. 2062, 25 U. S. C. 27; R. S. 2082, 25 U. S. C. 115; Sec. 
13'-R. S. 2083, 25 U. S. C. 91; 63 R. S. 2088, 25 U. S. C. 112; 
R. S. 2091; Ser. 14-R. S. 2078, 25 U. S. C. 68; 114 Sec. 16-
R. S. 2110, 25 U. S. C. 141; USCA Historical Note: The 
Interior Department, commenting on this section says: "The 
practice of issuin~ army ratious to Indians is no longer 
in usc, and tbis section should therefore be repealed." Sec. 
17-R. s. 465, 25 u.s. c. 9. 65 

4 St. 740; June 30, 1834; C. 167-An Act to relinquish the rever
sionary interest of the United States in a certain Indian 
reservation lying between the rivers Mississippi and Des
moins.00 

4 St. 746; Jan. 27, 1835; C. 2-An Act mnking appropriations for 
the current expenses of the Indian department for the year 
1835.67 

4 St. 760; 1\far. 3. 1835; C. 3Q-An Act making appropriations for 
the civil and diplomatic expenses of government for the year 
1R35.08 

4 St. 780; Mar. 3, 18.'35; C. 5o-An Act mnking appropriations for 
Indian annuities and other similar objects, for the year 
1835.60 

5 STAT. 
5 St. 1; Jan. 14, 1836: C. 1-An Act making nn appropriation for 

repressinr, hostilities commenced by the Seminole Indiaus. 
5 St. 1; Jan. 29, 1836; C. 3-An Act making an additional appro· 

priaUon for repressing hostilities commenced by the Sem
inole Indians.70 

5 St. 6: Mar. 19, 1836; C. 43-An Act authorizing the Secretary 
of War to transfer a part of the appropriation for the sup
pression of Indian hostilities in Florida, to the credit of 
subsistence. 

5 St. 7; Mar. 19, 1836; C. 44-An Act to provide for the payment 
of volunteers and militia corps, in the service of the United 
States.71 

R. s. 1657. 
5 St. 8; Apr. 1, 1836; C. 46-An Act making a further appro

pri:l.tion for the suppression of Indian hostilities in Florida. 
5 St. 10; Apr. 20, 1836; C. 53-An Act to carry into effect the 

treaties concluded by the Chickasaw tribe of Indians on the 
twentieth October, 18R2, and the twenty-fourth May, 1834.72 

5 St. 10; Apr. 20, 1836; C. 54-An Act establishing the Territorial 
Government of ;visconsin.13 

5 St. 17; Apr. 29, 1836; C. 57-An Act making a further appro
pri:ltion for suppressing Indian hostilities in l!-,lorida.n 

5 St. 17; May 9, 1836; C. 59-An Act making appropriations for 
the civil and diplomatic expenses of Government for the 
year 1836. 

61 Ree: 5 U. S. C. 73, 73a, 73b and c. 16 of Tit. 5. Cited: U. S. v. Smith, 
35 FPd. 490. 

62See: 25 U.S. c. 474 (48 St. 987. sec. 14). 
63 Superseded by 36 St. 861, sec. 23. See: 25 U. S. C. 93. 
fH Cited: Ml'mo. Ind. Off .. Mar. 18. 1!)27: Ewert, 2fi9 U. S. 129; 

Kendall . 259 U. S. 139 ; U. S. v. Douglas. 1!)0 Fed. 482 ; U. S. v. Hutto, 
No. 1. 256 U. S. 524 : U. S. v. Hutto, No. 2. 256 U. S. 530. 

60 CitNT: 5 L. D. 520; Chippewa. 301 U. S. 358; In re Bya-Lil-Le, 12 
Ari%. 150; Rom('ro. 24 C. Cls., 331; U. S. v. Birdsall. 233 U. S . 223; 
U. S. v. Lf'athers, 26 Fed. Cas. No. 15581; U. S. v. Thurston, 143 Fed. 
287; U. S. FideJity, 214 U. S. 507. 

oo S.Q. 7 St. 229. Oited: March, 8 How. 223; U. S. v. Higgins, 103 Fed. 
348: Webster, 11 How. 437. 

67 So. 4 St. 735. 
ea Cited: Minis. 15 Pet. 423. 
oo Sg. 1 St. 618: 3 St. 608; 4 St. 1~1. 442; 7 St. 16. 35 43. 44. 49. tl2, 

6~ 6& 74, 84, 8~ 91, 10~ 10~ 10~ 11~ 152, 17~ 185. 18~ 188. 189. 203, 
210, 224, 228. 231 , 234. 240. 244. 284. 286, 290. 295, 300, H03, 311, 317, 
H20, 32~. 327, 328. 333. 348. 355. 366. 368. 370, 374, 378, 393, 394, 
397. 399. 403. 4J 0 , 414, 417, 424, 429, 449, 450. S. 5 St. 704. 

1o Sg. 4 St. 501. 
11 S. 5 St. 33. 65. 135, 152, 205. 209, 241, 357, 458. 
72 Ffg. 7 St. 388, 450. S. 5 St. 36. Oited: Ayres, 42 C. Cis. 385. 
7s Sg. N. W. Ord. 1787, TJ. S. C. (1934 ed.) p. XXIII. 
74 5 St. 678. 

5 St. 26; May 9, 1836; C. 60-An Act providing for the salaries 
of certain officers therein named, and for other purposes.75 

5 St. 32; l\Iay 23, 1836; C. 80~An Act authorizing the President 
of the United States to accept the service of volunteers, and 
to raise an additional regiment of dragoons or mounted 
riflemen. -

5 St. 33; May 23, 1836; C. 81-An Act making appropriations for 
the suppression of hostilities by the Creek Indians.76 

5 St. 34; June 7, 1836; C. 86-An Act to extend the western 
boundary of the State of Missouri to the Missouri river:rr 

5 St. 36; June 14, 1836; C. 88-An Act making appropriations for 
the current expenses of the Indian Department, for Indian 
annuities, and other similar objects, for the year 1836.78 

5 St. 48; June 15, 1836; C. 98-An Act to divide the Green Bay 
land district in Michigan, and for other purposes.79 

5 St. 65; July 2, 1836; C. 254-An Act making appropriations 
for the suppres;sion of Indian hostilities and for other pur
poses.80 

5 St. 67; July 2, 1836; C. 258-An Act to provide for the better 
protection of the western frontier. 

5 St. 71; July 2, 1836; C. 263-An Act for the payment of certain 
companies of the militia of Missouri and Indiana, for services 
rendered against the Indians in 1832. 

5 St. 73; July 2, 1836; C. 267-An Act making further appro
priations for carrying in to effect certain Indian ·treaties. 81 

5 St. 116; July 4, 1836; C. 355-An Act to carry into effect, in the 
States of Alabama, and Mississippi, the existing compacts 
with those States in regard to the five per cent. fund, and 
the school rescrvations.82 

5 St. 131; II'eb. 1, 1836; J. Res. No. !-Resolution authorizing the 
President to furnish rations to certain inhabitants of Florida. 

5 St. 131; May n, 18:36; .J. Res. No. III-Resolution to su pe11d 
the ::;ale of a P<lrt of the public lands acquired by the treaty 
of Dar1cing Rnbbit Creek.83 

5 St. 135; Jan. 9, 1837; C. 1-An Act to regulate, in certain cases, 
the disposition of thr proceedn of land~ ceded by Indian 
tribes to the Unitflcl States.84 Sec. 1-R. S. 2093, 25 U. S. C. 
152 ;86 SPc. 2-R. S. 2004-, 25 U. S. C. 15.3; Sec. 3-R. S. 2095, 
25 U. S.C. 157; Sec. 4-R. S. 2096, 25 U. S. C. 158.86 

5 St. 135; Jan. D, 1837; C. 2-An Act making an appropriation 
for the suppression of Indian hostilities.87 

5 St. 142; Jan. 18, 1837; C. 5--Au Act to provide for the payment 
of horses :md other property lost or destroyed in the military 
service of thf' United States.86 

5 St. 117 ; Mar. 1, 1837; C. 16-An Act to extend the jurisdic
tion of the Di :::; trict Court of the United States, for the dis
trict of Arkansas.Sil 

5 St. 148; M~r. 1, 1837; C. 17-An Act making appropriations for 
the support of the army for the year 1837, and for other 
purposes. 

5 St. 152; Mn.r. 2, 1837; C. 2o-An Act makin~ an additional 
appropriation for the suppression of Indian hostilities, 
for thP year 18.37.90 

5 St. 158; Mar. 3. 1837; C. 31-An Act mnking appropriations for 
the current expenser, nf the Indian Department. and for ful
filling treaty stint lations with the various Indian tribes, 
for the year 1837.91 

75 Rpq. 2 St. 696, 742. S. 5 St. 26. 409, 523. 
1e s,.. 1 St. 408 : 4 St. 501 : 5 St. 7. 
77 f!ited: StR tP of Mis~onri. 7 How. 660. 
78 S.q. 1 St. 618: 3 Rt. 608: 4 St. 100, 181. 442. 594. 735: fi Rt. 10: 7 Rt. 

43, 44. 49. 66, 74. 84. 87. f)~. 98. 100. 105. 107, 113, 1~7 11'12 1110 178 
18n. 186. 188, 203, 210. 218. 228. 2~4. 284, 290. 2~1) '300 . ROR' 311. 
317, 320, 323. 327, 328. 333. 342. 348. ~51. 35n. 306: 370: 374: 378: 
39R, 391, 3097. 39!), 403, 410, 414, 424. 429, 431, 44!), 450, 467, 470. S. 
5 St. 73. 1 .• 5. 

79 Sq. 7 St. 374. S. n St. 678. 
80 Sg. 1 St. 408; 4 St. 501; 5 St. 7. S. 5 St. 135, 152. 205. 209. 241, 

357. 
81 Sg. 5 Rt. 36: 7 ~t. 478: 488. 4!l0, 'J.91. 496. 4!)8, 4!}9 500. 501. 503. 

S. 9 St. 746: 1.0 Rt. 15. 41. Oited: EaAi·ern Band. 20 C. Cis. 449: Holden, 
17 Wnll. 211: Ward. 17 Wall. 253: 4 Op. A. G. 621. 

82 Sg. 7 St. 3~8 ; 3 St. 348, 489, Sec. 6. A. 5 St. 490, 727; 9 St. 202. 
sa Sg. 7 St. 333. S. 5 St. 180. 
84 So. 5 Stat. 36. Oitefl: HoldPn. 17 Wall. 211: Kansas, 80 C. C'k 

?64; Le:wenwortb, 92 U. S. 733; M. K. & T. Ry., 92 U. S. 760; Ward, 17 
Wall. 253. 

85 See: 25 U. S.C. 154 (23 St. 98, sec. 10). Cited: TJ. S. v. Berry, 
4 Fed. 779. 

86 Oif('d: TJ. S. v. BPrry, 4 Fed. 779; U. S. v. Biac!{fcaihPr, 155 U. S. 
180; U. S. v. Omaha, 2!53 TJ. S. 275. 

87 Sg. 1 St. 408; 4 St. 500: 5 St. 7, 65. 
86 Rg. 4 St. 613, 726. S. 5 St. 204. 
89 Sg. 2 St. 139. 
oo Sg. 1 St. 408 ; 4 St. 500; 5 Rt. 7, 65. 
91 Sg. 3 Rt. 261 ; 4 St. 735 ; 7 ·st .. 229. 240, 244. 320, 32:-:1. 327, 328, 333. 

36~ 429, 431, 50~ 5o~ 51~ 511, 51~ 51~ 51~ 51~ 524. 527. 53a ~ 5 
St. 131, 298, 402, 417, 493, 704, 766; 9 St. 20, 132, 252, 382, 544, 574. 
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5 St. 163 ; Mar. 3, 1837; C. 33-An Act making appropriations for 
the civil and diplomatic expenses of Government for the 
year 1837. R. S. 447. 

5 St. 180; Mar. 3, 1837; C. 39-An Act for the appointment of 
commissioners to adjust the claims to reservations of land 
unuer the fourteenth article of the treaty of 1830 with the 
Choctaw Indians.92 

5 St. 186; Mar. 3, 1837; C. 41-An Act to authorize and sanction 
the sales of r<.>serves, provided for Creek Indians in the treaty 
of March 24, 1832, in certain cases, and for other purposes.113 

5 St. 195; Mar 3, 1837; C. 46-An Act to provide for continuing 
the construction, and for the repair of certain roads, and for 
other purposes, during the year 1837.9

' 

5 St. 204; Oct. 12, 1837; C. 4--An Act to continue in force certain 
laws to the close of the next session of Congress.95 

5 St. 205; Oct. 16, 1837; C. 7-An Act making an additional ap
propriation for the suppression of Indian hostilities, for the 
year 1837.00 

5 St. 209; Jan. 16, 1838; C. 3-An Act to provide for the payment 
of the annuities which wilJ become due and payable to the 
Great and Little Osages, in the year 1838, ang for other 
purposes. 

5 St. 209; Jan. 30, 1838; C. 4--An Act making a partial appro
priation for the suppression of Indian hostilitieR for the year 
1838.97 

5 St. 211; Feb. 22, 1838; C. 13-A.n Act to amend an act entit led 
"An act for the appointment of commissioners to adjust the 
claims to reservations of land under the fourteenth article of 
the treaty of 1830 with the Choctaw Indians." 98 

5 St. 216; Apr. 6, 1838; C. 54-An ·Act making appropriations for 
the civil and diplomatic expenses of Government for thP 
year 1838. 

5 St. 23f); June 12, 1838; C. 96-An Act to divide the Territory 
of Wisconsin and to establish the Territorial Government 
of Iowa.99 

5 St. 241; Jnne 12, 1838; C. 97-An Act making appropriations for 
preventing and suppressing Indian hostilities for the year 
1838 and for arrearages for the year 1837/ 

5 St. 244; June 12, 1838; C. 110--An Act concerning a seminary 
of learning in the Territory of Wiscomdn. 

5 St. 251; June 22, 18~8; C. 119-An Act to grant pre-emption 
rights to settlers on the public 1ands.2 

5 St. 256; July 5, 1838; C. 161-An Act to authorize the issuing 
of patents to the last bona fide tranF;feree of reservations 
under the treaty between the United States and the Creek 
trihe of Inninns which was concluded on the twenty-fourth 
of March, 1832.3 

5 St. 256; July 5, 1838; C. 162-An Act t o jncrease the present 
military establishment of the United States, and for other 
purposes. 
Sec. 31-R. S. 1224. 

5 St. 264; July 7. 1838; C. 169-An Act to pro>ide for the sup
port of the Military Academy of the United States for the 
year 1838, and for other purposes. . 

5 St. 296; July 7, 1838; C. 183~An Act ceding to the State of 
Ohio the interest of the United States in a certain road 
within that State.' 

5 St. 298; July 7, 1838; C. 18~An Act making appropriations for 
the current and contingent expenses of the Indian depart
ment, and for fulfilling treaty stipulations with the various 
Indian tribes, for the year 1838}1 

5 St. 316; Feb. 13, 1839 ; C. 24-An Act to provide for the loca-

92 8g. 5 St. 131; 7 St. 338. A. 5 St. 211. 8 . 5 St. 513. Cited: 3 Op. 
A. G. 408; 26 Op. A. G. 127; Choctaw, 21 C. Cis. 59, rev'd 119 U. S. 1; 
Wilson, 6 Wan. 83. . 

93 Sg. 7 St. 366. 8. 11 St. 169. 699. (hted: 3 Op. A. G. 596; 4 Op. 
A. G. Op. A. G. 75 ; 4 Op. A. G. 77; 16 Op. A. G. 31 ; Creek, 77 C. Cli'. 
226; Creek, 77 C. Cis. 159, rev'd 295 U. S. 103, same case 302 U. S. 
620. 

o• 8g. 4 St. 22. 
u5 8g. 5 St. 142. 
oo Sg. 5 St. 7, 65. 
m Sg. 5 St. 7. 65. 
o8 Ag 5 St. 180. Rp. 5 St. 513. 
{If) Sg.' N. W. Ord. 1787. U. S. C. (1934 ed.) p. XXIII. S. 5 St. 522. 

Cited: State of Missouri, 7 How. 660: Western Cherokee, 27 C. Cls. 1, mod. 
28 <;, Cis. 557. 

1 8g. 5 St. 7, 65, 488. S. 5 St. 612, 678; 9 St. 544. Cited: 4 Op. A. G. 
621 ; Old Settlers. 148 U. S. 427. 

2 Sg. 4 St. 420; 7 St. 333. Rp, 5 St. 453. 8. 9 St. 50. Cited: 3 Op. 
A. G. 408. 

a S.Q. 7 St. 366. Cited: 3 Op. A. G. 423. 
';'/(!. 7 ~t. 112. 
6 Sg. 4 St. 735: 5 St. 158; 7 St. 240, 397, 528, 536, 540, 542, 543, 544, 

547, 550, 565. 566. 

tion and temporary support of the Seminole Indians re
moven from Florida. 

5 St. 323; Mar. 3, 1839; 0. 71-An Act making appropriations for 
the current and contingent expenses of the Indian Depart
ment, and for fulfilling treaty stipulations with the various 
Indian tribes, for the year 1839.6 

5 St. 331; Mar. 3, 1839; C. 80--An Act to pro>ide for taking the 
sixth census or enumeration of the inhabitants of the United 
States. 

5 St. R39: Mar. 3. 1839; C. 82-An Act making appropriations for 
the civil and diplomatic expenses of Government for the 
year 1839.7 

5 St. 349; Mar. 3, 1839; C. 83-An Act for the relief of the 
Brothertown Indians in the Territory of Wisconsin.8 

R. s. 1765---:t 779. 
5 St. 352: Mar. R, 1839: C. 8f>--An Act to authorize the construc

tion ·of a road froin Dubuque, in the Territory of Iowa, to 
the northern boundary of · the State of Missouri, and for 
other purposes.11 

• 

5 St. 357; Mar. 3, 1839; C. 93-An Act making appropriations for 
preventing and suppressing Indian hostilities, for the year 
1839.lO 

5 St. 371 : May 8, 1840; C. 22-An Act making appropriations for 
the civil and diplomatic expenses of the Government for the 
year 1840. 

5 St. 397; July 20, 1840; C. 4g.._:....An Act to annex a certain tract 
of land to the Coosa land district, and for other purposes.11 

5 St. 402; July 20, 1840; C. 53-An Act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with the 
yarious Indian tribes, for the year 1840.u 

5 St. 400; :May 2, 1840; .J. Res. No. !-Joint Resolution author
izing the Secretary of War to continue certain clerks em
ployed in the office of the Commissioner of Indian Affairs.13 

5 St. 412: Feb. 18, 1841: C. ~An Act making appropriations for 
the payment of revolutionary and other pensioners of the 
United States, for the year 1841, and for other purposes. 

5 St. 414; Mar. 2, 1841; C. 21-An Act making an appropriation 
to defray the .expen:-;e of a delegation of the Seminole Indians 
west of the Mississippi to Florida, and for other purposes.14 

5 St. 417; Mar. 3, 184:1; C. 33-An Act making appropriations for 
the current and contingent expenses of the Indian Depart
ment, and for fulfilling tren ty stipulations with the various 
Indian tribPs, for the year 1841.15 

5 St. 421: Mar. 3, 1841; 0. 35--An .Act making appropriations for 
the civil and diplomatic expenses of the Government for 
the year 1841. 

5 St. 435 ; l\lar. 3, 1841; C. 37-An Act making an appropriation 
for the temporary support of certain destitute Kickapoo 
Inrlians, ann to nefray the expense of removing and sub
sisting the Swan Creek and Black River Indians of 
Michigan. 

5 St. 453; Sep. 4, 1841; C. 16-Au Act to appropriate the proceeds 
of the sales of the public lands, and to grant pre-emption 
rights.16 

R. s. 2258, 2259, 2260, 2261. 
5 St. 458; Sep. 9, 1841; C. 17-An Act making appropriations for 

vadous fortification. for ordnance, and for preventing and 
suppressing Indian hostilities.17 

5 St. 470; Mar. 4, 1842; C. 5--An Act to provide for the early 
disposition of the lands lying in the State of Alabama, ac
auired from the Cherokee Indians by the treaty of twenty
ninth of DecemLer, 1835.18 

5 St. 473; Apr. 14, 1842; C. 24-An Act to provide for the al
lowance of invalid pensions to certain Cherokee warriors, 
under the prodsions of the fourteenth article of the treaty 
of 1835.10 

6 Rg. 4 St. 411, sec. 2; 8g. 7 St. 321, 378, 478, 491, 511, 534, 538, 540, 
550. ~69. 574, 578. S. 5 St. 612 ;10 St. 15. 

7 Cited: 3 Op. A. G. 431 ; Minis, 15 Pet. 423. 
8 8g. 7 St. 346, 405. S. 5 St. 766; 813; 19 St. 41. Cited: Elk, 112 

U. R !l4. 
9 Cited: King 111 Fed. 860. 
1o Sg. 5 St. 7, 65. 8. 5 St. 612, 673, 678. 
11 Sg. 7 St. 120. 
12 Rg. 4 St. 735 ; 5 St. 158 : 7 St. 189, 536, 544, 565, 569, 576, 580. 
1s Sg. 5 St. 26, Sec, 1, Cl. 16. 8. 5 St. 583. 
14 H. !l Rt. 1)44. 
15 SrT. 4 St. 735 ; 5 St. 158. 
1o 8g. 7 St. 333, 532, 569. Rpg. 5 St. 251. S. 5 St. 619 ; 10 St. 7, 308; 

12 St. 413; 15 St. 186. Cited: 6 Op. A. G. 658; 7 Op. A. G. 742; Hart
man. 76 Fed. l 57; King, 111 Fed. 860; Spalding, 160 U. S. 394. 

11 ~Q.a. n Rt.. 7. 
1s Ra 7 St. 478. 
19 8g. 7 St. 478, Art. 16. 
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5 St. 475; May 18, 1842; C. 29-An Act making appropriations for 
the civil and diplomatic expenses of Government for the 
year 1842. 
R. S. 1888. 

5 St. 490; June 13, 1842; C. 40-An Ar.t to RmP.nil ::~n flc>t P.ntitlP.il 
"An act to carry into effect, in the States of Alabama and 
Mississippi, the existing compacts with those States with 
regard to the five per cent. fund and the school reserva
tions." 20 

5 St. 493; July 17, 1842; C. 64-An Act making appropriations 
for the current and contingent expenses of the Indian Depart
ment, and for fulfilling treaty stipulations with the various 
Indian tribes, for the year 1842.21 

5 St. 504; Aug. 11, 1842; C. 127-An Act to provide for the settle
ment of the claims of the State of Georgia for the services of 
her militia. 

5 St. 506; Aug. 16, 1842; C. 178-An Act authorizing the settle
ment and payment of certain claims of the State of Ala
bama.22 

5 St. 513; Aug, 23, 1842; C. 187-An Act to provide for the satis
faction of claims arising under the fourteenth and nineteenth 
articles of the treaty of Dancing Rabbit creek, concluded in 
September, 1830.:~a. 

5 St. 522; .Aug. 23, 1842; C. 194-An Act to authorize the selection 
of school lands in lieu of those granted to the half-breeds of 
the Sac and Fox Indians.2

' • 

5 St. 523 ; Aug. 26, 1842; C. 202-An Act legalizing and making 
appropriations for such necessary objects as have been 
usually included in the general appropriation bills without 
authority of law, and to fix and provide for certain incidental 
expenses of the Departments and offices of the Government, 
and for other purposes.25 

5 St. 542; Aug. 29, 1842; C. 262r-An Act to authorize the States 
of Indiana and Illinois to select certa in quantities of land, 
in lieu of like quantities heretofore granted to the said States, 
for the construction of the Wabash and Erie and the Illinois 
and Michigan canals.26 

5 St. 545; Aug. 29, 1842 ; C. 264--An Act to provide for the reports 
of the decisions of the Supreme Court of the United States. 
R. s. 677, 681, 682, 683. 

5 St. 576; Aug. 31, 1842; C. 275--An Act making appropriations 
to carry into effect a treaty with the Wyandott Indians, 
and for other purposes.27 

5 St. 583; May 18, 1842; J. Res. No. IV-Joint Resolution to con
tinue two clerks in the business of reservations and grants 
under Indian treaties.28 

5 St. 584; Aug. 30, 1842; J. Res. No. X-Joint Resolution to insti
tute proceedings to ascertain the title to Rush Island, ceded 
in the Caddo Treaty.00 

5 St. 586; Dec. 24, 1842 ; C. 2-An Act making appropriations 
for the civil and diplomRtic expenses of Government for the 
half calendar year ending the thirtieth day of June 1843. 

5 St. 603; Mar. 1, 1843; C. 5o-An Act to perfect the titles to 
lands south of the Arkansas river, held under New Madrid 
locations, and pre-emption rights under the act of 1814[15].80 

5 St. 611: Mar. 3, 1843; C. 78-An Act authorizing the sale of 
lands, with the improvements thereon erected by the United 
States. for the use of their agents, teachers, farmers, mechan
ics, and other persons employed amongst the Indians.81 Sec. 
1-R. S. 2122, 25 U.S. C. 188; Sec. 2-R. S. 2123, 25 U. S.C. 
189. . 

5 St. 612; Mar. 3, 1843; C. 80-An Act making appropriations for 
fulfilling treaty stipulations with the various Indian tribes, 
and for the current and contingent expenses of the Indian 
department, for the half calendar year beginning the first 
day of January and ending the thirtieth day of June, 1843; 
and for the fiscal year beginning the first day of July, 1843,, 

20 Ag. 5 St. 116. 
21 si;. 4 St. 735 ; 5 St. 158 ; 7 St. 582. S. 9 St. 40, 544. 
22 s. 10 St. 214. 

32 2s Sg. 5 St. 180. 211; 7 St. 333. 340. S. 5 St. 612, 704; 9 St. 114, 1. • 
544; 10 St. 15, 41. c-ited: 4 Op. A. G. 107; 4 Op. A. G. 344; 4 Op. f.· G. 
346 ; 4 Op. A. G. 452: 4 Op. A. G. 513; Choctaw, 119 U. S. 1, rev g 21 
C. Cis. 59 ; Wilson , 6 Wall. 83. 

24 So. o St. 235. s 
04 25 Rpg. 5 St. 26. Sg. 5 St. 583, May 18, 1842; 7 St. 478. S. 5 t. 7 . 

Oited: Pawnee. 56 C. Cis. 1. 
2e Sy. 7 St. 569, 582. 
21 Sg. 11 St. 581. 
28 Sg. 5 St. 409. S. 5 St. 523. '118. 
2ll Bg. 7 St. 470. 
so S.o. 3 St. 211 ; 3 St. 668 : 4 St. 52. 

. a1 OitetJ: 3 L. D. 425. 

and ending the thirtieth day of June, 1844, and for other 
purposes. 82 

5 St. 619, Mar. 3, 1843; C. 86-An Act to authorize the investiga
tion of . alleged frauds under the pre-emption laws, and 
for other purposes. 83 R. S. 2272. . · 

5 St. 622; Mar. 3, 1843; C. 88-An Act directing. the survey 
of the northern line of the reservation for the half-breeds of 
the Sochs [Sacs] and Fox tribes of Indians by the treaty of 
August 1824.8

' 

5 St. 624; Mar. 3, 1843; C. 91-An Act providing for the sale of 
certain lands in the States of Ohio and Michigan, ceded 
by the Wyandot tribe of Indians, and for other purposes.36 

5 St. 630; Mar. 3, 1843; C. 100-An Act making appropriations 
for the civil and diplomatic expenses of Government for the 
fiscal year ending the thirtieth day of June, 1844. 

5 St. 645; Mar. 3, 1843; C. 101-An Act for the relief of the Stock
bridge tribe of Indian, in the Territory of Wisconsin.86 

5 St. 666; June 15, 1844; C. 54-An Act to repeal an act entitled 
"An act directing the survey of the northern line of the 
reservation for the half-breeds of the Sac and Fox tribes 
of Indians, by the treaty of August, 1824," approved March 
3, 1843.37 

5 St. 673; June 15,, 1844; C. 73-An Act making an appropriation 
for the payment of horses lost by the Missouri volunteers in 
the Florida woar.88 

5 St. 678; June 17, 1844; C. 99-An Act to enable the War 
Department to supply certain balances of appropriation, and 
for other purposes. 89 

5 St. 680; June 17, 1844; C. 103-An Act supplementary to the 
act entitled "An act to regulate trade and intercourse with 
the Indian tribes, and to preserve peace on the frontiers," 
passed thirtieth June, 1834.40 

5 St. 680; June 17, 1844; C. 104-An Act explanatory of the 
Treaty made with the Chippewa Indians at Saganaw, the 
twenty-third of January, 1838.41 

5 St. 681; June 17, 1844; C. 105-An Act making appropriations 
for the civil and diplomatic expenses of Government fer the 
fiscal year ending the thirtieth day of June 1845, and for 
other purposes!2 

5 St. 704; June 17, 1844; C. 108-An Act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with the 
various Indian tribes, for the fiscal year commencing on the 
first day of July, 1844, and ending on the thirtieth day of 
June, 1845." 

5 St. 718; June 12, 1844; J. Res. No. XII-A Resolution to con
tinue two clerks in the business of reservations and grants 
under Indian treaties." 

5 St. 719; June 15, 1844; J. Res. No. XV-A Resolution for the 
relief of certain claimants under the Cherokee treaty of 
1836.45 

5 St. 727 ; Feb. 26, 1845; C. 25-An Act to amend an act entitled 
"An act to carry into effect, in the States of Alabama and 
Mississippi, the existing compacts with those States with 
regard to the 5 per cent. fund and the school reservations." 

5 St. 752; Mar. 3, 1845; C. 71-An Act making appropriations for 
the civil and diplomatic expenses of the Government for the 
year ending the thirtieth June, 1846, and for other purposes.'7 

5 St. 766; Mar. 3, 1845; C. 72-An Act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with the 

32 Sg. 5 St. 241, 323, 357, 513 ; 7 St. 333, 591, 596. S. 5 St. 681; 9 
St. 544. Oit~d: Pawnee, 56 C. Cis. 1. 

83 Sg. 5 St. 453, sec. 10. S. 9 St. 50. 
34 Sg. 7 St. 229. R. 5 St. 666. 
85 Sy. 11 St. 581. S. 6 St. 936; 43 St. 1141. A. 10 St. 15. 
sa Sy. 7 St. 342, 405. R. 9 St. 55. S. 9 St. 955; 10 St. 686; 11 St. 65, 

663. Oited: Elk, 112 U. S. 94. 
37 Rg. 5 St. 622. 
as Sg. 5 St. 357, 359. 
89 Sg. 5 St. 17. 48, 241, 357. 
40 Sf}. 4 St. 729. Cited: U. S. v. Dawson, 15 How. 467; U. S. v. Starr, 

27 Fed. Cas. No. 16379. 
<~t Sg. 7 St. 565, Art. 1. 2 . 
42 Sg. 5 St. 612; 7 St. 333, 478, 596. 
43 Sg. 1 St. 618; 4 St. 37, 181, 442, 594, 677, 735, 780; 5 St. 158, 523, 

766; 7 St. 35, 44, 49, 68, 74, 84, 91, 98, 100. 105. 113, 115, 160, 178, 
185, 186, 188, 189, 203, 206, 210, 218, 224, 229, 234, 240, 244, 284, 286, 
289, 290, 295, 300, 303, 317, 320, 323, 327, 328, 333, 348, 351, 353, 355, 
366, 368, 370, 374, 391, 394, 397, 399, 414, 417, 424, 429, 431, 442, 450, 
458, 491, 506, 517, 536, 538, 540, 543, 544, 568, 569, 574, 576, 581, 582, 
591, 596 ; 11 St. 581. 

"Sg. 5 St. 583. 
<~G Sg. 7 St. 488. 8. 9 St. 746. 
4e Rg. 5 St. 116, sec. 4. 8g. 3 St. 348 ; 7 St. 450. A. 9. St. 202. 
<~7 8. 9 St. 659, 698 . 
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various Indian tribes, for the fiscal year commencing on the 
first day of July, 1845, and ending on the thirtieth day of 
June, 1846.48 

5 St. 797; Mar. 1, 1845; J. Res. No. VII-A Resolution amenda
tory of the resolution passed April 30, 1844, "respecting the 
application of certain appropriations heretofore made." 40 

5 St. 800; Mar. 3, 1845; J. Res. No. XI-A Joint Resolution au
thorizing the Secretary of War to pay any balance that may 
be due the Shawnee Indians who served in the Florida war. 

· 6 STAT. 
6 St. 3; Aug. 11, 1790; c. 44-An Act for the relief of disabled 

soldiers and seamen lately in the service of the United 
States, and of certain other persons. 

6 St. 7; Apr. 12, 1792; C. 19--An Act for ascertaining the bounds 
of a tract of land purchased by John Cleves Symmes.50 

6 St. 12; Feb. 27, 1793; C. 14-An Act making provision for the 
persons therein mentioned. 

6 St. 16; May 31, 1794; C. 38-An Act to compensate Arthur St. 
Clair. 

6 St. 32; Jan. 20, 1798; C. 7-An Act for the relief of John Frank. 
6 St. 34; May 8, 1798; C. 41-An Act directing the payment of a 

detachment of militia, for services performed in the year 
1794, under Major James Ore. 

6 St. 46; Mar. 16, 1802; C. 1{}--An Act for the relief of Francis 
Duchouquet. 

6 St. 46; Apr. 3, 1802; C. 18-An Act for the relief of Isaac Zane. 
6 St. 57; Mar. 2, 1805; C. 25-An Act for the relief of the widow 

and orphan children of Robert Elliot. 
6 St. 57; Mar. 3, 1805; C. 37-An Act making provision for the 

widow and orphan children of Thomas Flinn. 
6 St. 58; Mar. 3, 1805; C. 45-An Act for the relief of Richard 

Taylor. 
6 St. 67; Mar. 3, 1807; C. 48--An Act concerning invalid 

pensioners. 
6 St. 98; Feb. 25, 1811; C. 24-An Act providing for the sale of 

a tract of land lying in the state of Tennessee, and a tract 
in the Indiana territory. 

6 St. 103; Dec. 12, 1811; C. 7-An Act for the relief of Josiah 
H. Webb. 

6 St. 125; Aug. 2, 1813; C. 52-An Act for the relief of David 
Henley. 

6 St. 143; Apr. 18, 1814; C. 86-An Act for the relief of John 
Pitchlyn. 

6 St. 149; Feb. 24, 1815; C. 52-An Act for granting and securing 
to Anthony Shane, the right of the United States to a tract 
of land in the State of Ohio. 

6 St. 167; Apr. 26, 1816; C. 97-An Act for the relief of Young 
King, a chief of the Seneca tribe of Indians. 

6 Sta. 171 ; Apr. 27, 1816; C. 122-An Act for the relief of 
Samuel Manac.6'1 

6 St. 191; Mar. 3, 1817; C. 68-An Act for the relief of certain 
Creek Indians. 

6 St. 196; Mar. 3, 1817; C. 98-An Act for the relief of Alexander 
Holmes and Benjamin Hough. 

6 St. 213; Apr. 20, 1818; C. 119-An Act for the relief of Peggy 
Bailey. 

6 St. 215; Apr. 20, 1818; C. 130-An Act for the relief of Cornelia 
Mason. 52 

6 St. 229; Mar. 3, 1819; C. 57-An Act in behalf of the Con
necticut Asylum for teaching the Deaf and Dumb. 

6 St. 244; May 4, 1820; C. 65-An Act for the relief of Jacob 
Konkopot, and others. of the Nation of Stockbridge Indians, 
residing in the State of New York. 

6 St. 252; May 15, 1820; C. 129-An Act for the relief of Joshua 
Newsom, Peter Crook, and James Rabb. 

6 St. 267; May 6, 1822; C. 6{}--An Act confirming the title to a 
tmct of land to Alzira Dibrel and Sophia Hancock.53 

6 St. 270; May 7, 1822 ; C. 76-An Act granting a tract of land 
to William Conner and wife and to their children. 

48 S,q. 1 St. 618; 4 St. 37. 181, 442, 594. 677. 735 ; 5 St. 158. 349, 513. 
523, 704; 7 St. 35, 44, 49, 68, 74, 84. 91. 98, 100, 105, 113, 115, 160, 178, 
186, 1R8, 189, 203, 210, 218, 224, 229, 234, 240, 284, 286, 289, 2~0. 300, 
30~ 317, 32~ 32~ 32~ 32~ 33~ 34~ 351, 35~ 35~ 37~ 37~ 391, R94, 
397, 399, 414_. 417, 424, 429, 431, 442, 449. 450, 458, 491, 517, 528, 536, 
538, 540, 54u, 544, 568, 569. 574, 576, 581. 582, 591, 596; Sen. Res., 
Ja-n. 19, 1838, Cong., Globe, Vol. 6, p. 121. S. 9 St. 132, 544; 10 St. 15, 
41. Cited: Choctaw, 119 U. S. 1, rev'g 21 C. Cis. 59. 

49 Sg. 5 St. 716. 
50 Sg. 7 St. 33. 
ru Cited: U. S. v. Higgins, 103 Fed. 348. 
52 Sg. R fit. 277. 
us Sy. 7 8t. 98, Art. 1. 

6 St. 272; May 7, 1822; C. 84-An Act for the relief of William 
Dooly. 

6 St. 278; May 7, 1822; C. 12Q-An Act for the relief of John 
Holmes. 

6 St. 282; Mar. 3, 1823; C. 76-An Act for the relief of John B. 
Hogan. 

6 St. 296; May 5, 1824; C. 55-An Act for the benefit of Alfred 
Moore and Sterling Orgain, assignees of Morris Linsey. 

6 St. 297 ; May 5, 1824 ; C. 6Q-An Act to authorize the settlement 
of the accounts of Benjamin Lincoln, and others. 

6 St. 300; May 17, 1824 ; C. 7~An Act for the relief of the rep
resentatives of Samuel Mims, deceased. 

6 St. 314; May 26, 1824; C. 15{}--An Act appropriating a sum 
of money to Benjamin Huffman, of the State of Indiana.54 

6 St. 316; May 26, 1824; C. 201-An Act for the relief of John 
Holliday. 

6 St. 322: Mar. 3, 1825; C. 3G-An Act for the relief of Samuel 
Dale, of Alabama. 

6 St. 32..~; Mar. 3, 1825; C. 33-An Act granting certain rights 
to David Tate, Josiah Fletcher, and .John Weatherford.~5 

6 St. 328; Mar. R. 1825: C. 5~An Act for the relief of the Com
panies of Mounted Rangers commanded by Captains Boyle 
and M'Girth,66 

G St. 336; Mar. 3, 1825; C. 118-An Act for the relief of William 
Little, administrator of Minor Reeves.117

. 

6 St. 339; Apr. 5, 1826: C. 24-An Act for the benefit of the in
corporated Kentucky Asylum, for teaching the deaf and 
dumb. 

6 St. 341; Ma:v 16, 1826; C. 52-An Act for the relief of James 
Gibson, of Vincennes, Indiana, and James Kay, of Kentucky. 

G St. 341; May 16, 1826: C. 53-An Act for the relief of William 
Hambly and Edmund Doyle.68 

6 St. 342; May 16, 1826; C. 57-An Act relinquishing the right 
of the United States in a certain tract of land, to Samuel 
Bra~hiers.60 

6 St. 342; May 16, 1826; C. 60--An Act relinquishing the right 
of the United States in a certain tract of land, to William 
Hollinger, 60 

6 St. 343; Ma:v 18. 1826; C. 68-An Act for the relief of James 
Wolcott, and Mary his wife, of the State of Ohio.61 

. 

6 St. 349; May 20, 1826; C. 104--An Act to make compensation 
to Hugh McClung, for a tract of land situate in the state 
of Tennessee. 62 

6 St. 3M; May 22, 1826; C. 155-An Act for the relief of the 
Florida Indians. 

6 St. 360; Mar. 2, 1827; C. 53-An Act concerning a Seminary of 
Learning in the Territory of Arkansas. 

6 St. 3G1; Mar. 2, 1827; C. 65--An Act for the relief of William 
Morrison. 

6 St. 378; May 19, 1828; C. 65-An Act for the relief of Thomas 
Brown and Aaron Stanton. of the state of Indiana.63 

6 St. 379; May 23, 1828; C. 74-An Act making an appropriation 
to extinguish the Indian title to a rf\serve allowed to Peter 
Lynch, of the Cherokee tribe of Indians, within the limits 
of the state of Georgia, hy the treaty of 1819. between the 
United States and said tribe of Indians.'* 

6 St. 387; May 24, 1828; C. 138-An Act for the benefit of John 
Winton, of the state of Tennessee.65 

6 St. 408; Mar. 25, 1830; C. 42-An Act to provide for the pay
ment of sundry citizens of the territory of Arkansas, for 
trespasses committed on their property by the Osage In
dians, in the years 1816, 1817. and 1823. 

6 St. 400: Mar. 25, 1830; C. 46-An Act for the relief of Francis 
Comparet.66 

6 St. 411: Apr. 7. 1830: C. 61-An Act. for the relief of the 
legal representatives of Jean Baptiste Couture. 

6 St. 412; Apr. 7, 1830; C. 66-An Act for the relief of Hubert 
La Croix. 

6 St. 416; May 20, 1830; C. 97-An Act for the relief of sundry 
revolutionary and other officers and soldiers, and for other 
purposes. 

64 Identical with 4 St. 37. 
"6 Rg. 7 St. 120, Art. 1. 
r.o Sin. 3 St. 676. 
r.7 R.a. R St. fl76. 
68 Sg. 7 St. 224. 
GO Sg. 7 St. 120. 
110 Sg. 7 St. 120. 
m Sg. 7 St. 189. 
62 Sg. 7 St. 195. 
oa Sg. 7 St. 295. 
M Sg. 7 St. 195. 
65 Sg. 7 St. 195. 
66 Sg. 7 St. 317. 
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6 St. 428; May 28, 1830; C. 118-An Act for the relief of Henry 
Williams. 

6 St. 432 ; May 28, 1830; C. 133-An Act for the relief of Captain 
John Woods 

6 St. 438; May 29, 1830; C. 167-An Act for the relief of Thomas 
W. Newton, assignee of Robert Crittenden. 

6 St. 441; May 29, 1830; C. 184-An Act to relinquish the rever
sionary interest of the United States in certain Indian reser
vations in the State of Alabama.67 

6 St. 448; May 31, 18.30; C. 221-An Act authorizing the county 
of Allan to purchase a portion of the reservation including 
Fort Wayne.68 

6 St. 448; May 31, 1830; C. 223-An Act for the relief of John 
Baptiste Jerome. 

6 St. 450 ; May 31, 1830; C. 226--An Act for the relief of Gabriel 
Godfroy. 

6 St. 465; Mar. 3, 1831; C. 106--An Act for the rellef of John 
Nicl{S. 

6 St. 466; Mar. 3, 1831; C. 107-An Act for the relief of Brevet 
Major Riley, and Lieutenants Brook and Seawright. 

6 St. 472; Jan. 19, 1832; C. 5-An Act for the relief of Lewis 
Anderson. 

6 St. 472; Jan. 19, 1832; C. 7-An Act for the relief of Charles 
Cassedy. 

6 St. 473; Jan. 23, 1832; C. 11-An Act for the relief of Robert A. 
Forsythe. 

6 St. 473; Jan. 23, 1832; C. 12-An Act for the relief of William 
D. King, James Daviess, and Garland Lincicum. 

6 St. 480; Mar. 15, 1832; C. 45-An Act for the relief of Anthony 
Foreman, John G. Ross, Cherokee delegation.69 

6 St. 483; Mar. 31, 1832; C. 59-An Act for the relief of John 
Rodgers.70 

6 St. 494; May 31, 1832; C. 122-An Act for the relief of Joseph 
W. 'l'orrey. 

6 St. 503; July 4, 1832; C. 168-An Act for the relief of Samuel 
Dale. 

6 St. 507; July 13, 1832; C. 211-An Act for the relief of Joseph 
Elliot.71 

6 St. 519; July 14, 1832; C. 272-An Act for the relief of William 
D; Gaines and William M. King.72 

6 St. 519; July 14, 1832; C. 274-An Act for the relief of William 
Wayne ·wens, of the state of Indiana.73 

6 St. 521; July 14, 1832; C. 280-An Act granting to Middleton 
McKay, a section of land in lieu of the reservation given him 
by the treaty of Dancing Rabbit Creek.74 

6 St. 527; July 14, 1832; C. 30o-An Act for the relief of Mary 
Daws, Robert Bond, James Patridge, and John G. Smith.75 

6 St. 530; Jan. 30, 1833; C. 15-An Act for the relief of George 
Mayfield.76 

6 St. 534; Feb. 9, 1833 ; C. 28-An Act for the relief of Gabriel 
Goflfroy and Jean Baptiste Beaugraud. 

6 St. 572; June 28, 1834; C. 111-An Act for the relief of George 
Elliott. 

6 St. 581; June 30, 1834; C. 18o-An Act for the relief of sundry 
citizens of the United States, who have lost property by the 
depredations of certain Indian tribes.71 

6 St. 583 ; June 30, 1834; C. 19o-An Act for the relief of Alex
ander J. Robinson. 

6 St. 5!)2; June 30, 1834; C. 224-An Act for the relief of James 
Fife, a Creek Indian. 

6 St. 596; June 30, 1834; C. 242-An Act for the relief of Charles 
J. Hand. 

6 St. 596; June 30, 1834; C. 243--An Act for the relief of Hishe 
Homa, otherwise called Captain Red Pepper, an Indian of 
the Choctaw tribe.78 

6 St. 597; June 30, 1834; C. 245-An Act for the relief of the 
legal representatives of Thomas II. Boyles, deceased.79 

6 St. 601; June 30, 1834; C. 261-An Act to confirm the selection 
and survey of two sections of land to Francis Lafontain and 
son, and their assignees.80 

67 8q. 7 St. 120, 156. 
es Sg. 4 St. 236. 
6tl Sg. 2 St. 139, Sec. 4. 
1o Sg. 7 St. 156, Art. 6. 
71 Sr;. 7 St. 156 (Dec. 26, 1817, correct date). 
72 Sg. 7 St. 156, 195. 
73 Sq. 7 St. 189. 
74 Sg. 7 St. 333. 
7~ Sg. 7 St. 154, 224. 
10 Sg. 7 St. 120. 
71 Sg. 2 St. 189, Sec. 14; 4 St. 428 (May 31, 1830, correct date). 
78 Sg. 7 St. 333. 
79 Sn. 6 St. 169. 
_so Sg. 7 St. 189, Art. 3. 

6 St. 607; Feb. 13, 1835; 0. 2(}-An Act for the relief of Silas D. 
Fisher.81 

6 St. 609; Mar. 3, 1835; C. 59-An Act placing Captain Cole, a 
Seneca Indian chief, on the pension roll. 

6 St. 613; Mar. 3, 1835; C. 83-An Act for the relief of ·John 
Dougherty, an Indian agent. 

6 St. 614; Mar. 3, 1835; C. 87-An Act for the relief of Richard 
T. Archer. · 

6 St. 622; Feb. 17, 1836; C. 12-An Act for the relief of Joseph 
Cooper. 

6 St. 625; Feb. 17, 1836; C. 26-An Act for the relief of Benjamin 
Franklin Stickney. 

6 St. 627; Feb. 17, 1836; C. 35-An Act for the relief of Abner 
Stilson. 

6 St. 633; May 28, 1836; C. 83-An Act for the relief of Silas 
Fisher, a Choctaw Indian.82 

6 St. 639; June 23, 1836; C. 122-An Act to authorize the Presi
dent of the United States to cause to be issued to Albert J. 
Smith,· and others, patents for certain reservations of land 
in Michigan Territory.83 

6 St. 639; June 23, 1836; C. 123-An Act for the relief of Henry 
Stoddard.84 

6 St. 640; June 23, 1836; C. 128-An Act for the relief of James 
Caulfi.eld.86 

6 St. 641; June 23, 1836; C. 132-An Act for the relief of Ben
jamin and Nancy Merrill.86 

6 St. 659; July 1, 18.36; C. 24o-An Act for the relief of James 
o\lexander, and Ira Nash. 

6 St. 660; July 1, 1836; C. 245-An Act for the relief of Scioto 
Evans. 

6 St. 661; July 1, 1836; C. 247-An Act for the relief of Joshua 
Pitcher. 

6 St. 661; July 1, 1836; C. 25o-An Act confirming to the legal 
representatives of Thomas F. Reddick, a tract of six hun
dred and forty acres of land. 

6 St. 671; July 2, 1836; C. 306--An Act for the relief of Joseph 
Bogy. 

6 St. 676; July 2, 1836; C. 327-An Act for the relief of Josette 
Beaubien and her ~hildren.87 

6 St. 677; July 2, 1836; C. 333-An Act for the relief of Samuel 
Smith, Lynn MacGhee, and Semoice, friendly Creek 
Indian~.88 

6 St. 678; July 2, 1836; C. 334-An Act for the relief of Susan 
Marlow.89 

6 St. 685; Feb. 9, 1837; C. 11-An Act for the relief of John E. 
Wool.00 

6 St. 689 ; Mar. 2, 1837; C. 29-An Act to amend an act approved 
the second of July, 1836, for the relief of Samuel Smith, Linn 
McGhee, and Semoice, Creek Indians; and, also, an net 
passed the second July, 1836, for the relief of Susan Marlow.91 

6 St. 703; Feb. 22, 1838; C. 1(}-An Act for the relief of John B. 
Perkins. 

6 St. 707; Mar. 19, 1838; C. 36~An Act for the relief of James 
Baker. 

6 St. 707; Mar. 19, 1838; C. 37-An Act for the relief of Jonathan 
Davis. 

6 St. 710; Apr. 6, 1838; C. 50-An Act for the relief of Isaac 
Wellborn, junior, and William Wellborn.92 

6 St. 729; July 7, 1838; C. 203-An Act for the relief of William 
A. Whitehead. 

6 St. 747; Feb. 6, 1839; C. 11-An Act for the relief of Jean B. 
Valle.93 

6 St. 749; Feb. 6, 1839; C. 19-An Act to confirm the sale of cer-
tain reservations.M . 

6 St. 759; Mar. 2, 1839; C. 68-An Act for the relief of the legal 
representatives of Thomas T. Triplett.95 

6 St. 769; Mar. 3, 1839; C. 138-An Act for the relief of Milley 
Yates.96 

s1 Sg. 7 St. 340, Art. 2. 8. 6 St. 633. 
82 Sg. 7 St. 340 ; 6 St. 607. 
sa Sg. 7 St. 203, Art. 3. 
84 Sg. 7 St. 355, Art. II. 
as Sg. 7 St. 120. 
86 Sq. 7 St. 1.56, 195. 
a1 Sg. 7 St. 378. 
88 Sg. 7 St. 120. S. 10 St. 735. A. 6 St. 689. 
89 Sg. 7 St. 120. A. 6 St. 689. 
00 Sg. 4 St. 735. sec. 13; 7 St. 478, Art. 18. 
o1 Rpg. 6 St. 677, 678; Sg. 7 St. 120. 
92 Sg. 7 St. 156, 195. 
us Sg. 7 St. 188. Art. 7. 
M S.q. 7 St. 378, Art. 2. 
9l5 Sg. 7 St. 286. 
96 Sg. 7 St. 333, Art. 14. 
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6 St. 771; Mar. 3, 1839; C. 148-An Act for the relief of Winslow 
Lewis. 

6 St. 775 ; Mar. 3, 1839 ; C. 166--An Act for the relief of Henry 
Grady, of Macon county, North Carolina. 

6 St. 776; Mar. 3, 1839; C. 169-An Act for the relief of A. J. 
Pieket and George W. Gayle. 

6 St. 779; Mar. 3, 1839; c. 179-An Act for the relief of certain 
settlers, living on what is called the Salt Lick reservation, 
in the western district of Tennessee.97 

6 St. 787; Mar. 3, 1839; C. 210-An Act for the relief of Cornelius 
Taylor. 

6 St. 788; Mar. 3, 1839; C. 215-An Act to authorize the President 
of the United States to cause to be issued to Michael Am
brister, as~ignee of Us-se-yoholo, a Creek Indian, a patent 
for a certain reservation of land in the State of Alabama.08 

6 St. 789; Mar. 3, 1839; C. 221-An Act providing for paying 
three companies of militia in the State of Indiana, called 
into the service of the United States. 

6 St. 790; Mar. 3, 1839; C. 223-An Act for the relief of John 
Dougherty, of Wisconsin.99 

6 St. 792; Mar. 3, 1839; C. 232-An Act for the relief of Jamison 
and Williamson. 

6 St. 792; Mar. 3, 1839; C. 235-An Act for the relief of Susan 
Gratiot, administratrix, and Charles H. Gratiot, adminis
trator, of Henry Gratiot, deceased. 

6 St. 792; Mar. 3, 1839; C. 236--An Act for the relief of John 
L. McCarty. 

6 St. 797; Apr. 27, 1840; C. 9-An Act for the relief of Sutten 
Stephens.1 

6 St. 810; July 20, 1840; C. 90-An Act granting two townships 
of land for the use of a University in the Territory of Iowa. 

6 St. 813; July 21, 1840; C. 99-An Act for the relief of Chaste
lain and Ponvert, and for other purposes.2 

6 St. 816; July 21, 1840; C. 1QO-An Act for the relief of Hyacinth 
Lassel. 3 

6 St. 818; Feb. 18, 1841; C. 8-An Act for the relief of Gurdon 
S. Hubbard, Robert A. Kinzie, and others.4 

6 St. 819; Feb. 18, 1841; C. 9'-----An Act supplementary to an act 
entitled "An Act to encourage the introduction, and promote 
the cultivation of tropical plants," approved seventh July, 
eighteeen hundred and thirty-eight.11 

• 

6 St. 822; Mar. 3, 1841; C. 27-An Act for the relief of Avery, 
Saltmarsh, and Company. 

6 St. 834; July 9, 1842; C. 52-An Act for the relief of Obed P. 
Lacoy.6 

6 St. 835; July 9, 1842; C. 59~An Act for the relief of Peter 
Sky, an Onondaga Indian. 

6 St. 835; July 9, 1842; C. 60-An Act for the relief of Lieutenant 
John L. Kline.7 

6 St. 849; Aug. 9, 18-!2; C. 125-An Act for the relief ot' David 
M. Hughes, Charles Shipman, and John Henderson. 

6 St. 852; Aug. 11, 1842; C. 139-An Act for the relief of John 
C. Reynolds, late disbursing agent of the Indian Department. 

6 St. 852; Aug. 11, 1842; C. 140-An Act for the relief of Marston 
C. Clark. 

6 St. 855; Aug. 11, 1842; C. 152-An Act for the relief of the 
legal representatives of John Scott. 

6 St. 856; Aug. 11, 1842; C. 154-An Act for the relief of Jubal 
B. Hancock.8 

6 St. 858; Aug. 11, 1842; C. 162-An Act for the relief of George 
W. Paschal. 

6 St. 859; Aug. 11,1842; C. 165-An Act for the relief of Hezekiah 
L. 'l'histle. 

6 St. 859; Aug. 11, 1842; C. 167-An Act for the relief of the 
legal repreRentatives of Richard T. Banks, of the state 
of Arkansas. 

6 St. 861; Aug. 16, 1842; C. 174-An Act for the relief of the 
president, director~. and company of the Agricultural Bank of 
Mississippi. 9 

6 St. 878; Jan. 20, 1843; C. 5-An Act for the relief of Cornelius 
Wilson and James Canter. 

6 St. 879; Jan. 20, 1843; C. 7-An Act for the relief of Elisha 

o7 Sg. 7 St. 192, Art. 4. 
Ds Sg. 7 St. 366. 
gg Sg. 7 St. 323 ; Art. 5. 
1 Sg. 7 St. 156. 
2 Sg. 5 St. 349. 
s Sg. 7 St. 295. 
4 Sg. 7 St. 378. 
5 Sq. 5 St. 302. 
o Sg. 7 St. 317, Art. 3. 
7 Sg. 7 St. 478. Art. 16. 
s Sg. 7 St. 333, Art. 14. 
o Sg. 7 St. 450, Art. 11. 
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Moreland, William M. Kennedy, Robert •J. Kennedy, and 
Mason E. Lewis.10 

6 St. 887; Mar. 1, 1843; C. 61-An Act for the relief of John E. 
Hunt and others. 

6 St. 888; Mar. 1, 1843; C. 63-An Act for the relief of William 
G. Sanders. 

6 St. 895; Mar. 3, 1843; C. 132--An Act granting a pension to 
David Welch. 

6 St. 896; Mar. 3, 1843; C. 138--An Act for the relief of Johnson 
Patrick. 

6 St. 901; Mar. 3, 1843; C. ).61-An Act for the relief of George 
C. Johnston.11 

6 St. 913; June 10, 1844; C. 43-An Act for the relief of Daniel 
G. Skinner, of Alabama. 

6 St. 913; June 12, 1844; C. 48--An Act for the relief of Joseph 
Bryan, Harrison Young and Benjamin Young.12 

6 St. 913; June 15, 1844; C. 76-An Act for the relief of George 
Wallis. 

6 St. 913; June 15, 1844; C. 77-An Act authorizing a patent to 
be issued to Joseph Campau for a certain tract of land in 
the state of Michigan.13 

6 St. 915; June 15,1844; C. 84-An Act for the relief of George W. 
Allen and Renben Allen.14 

6 St. 919; June 17, 1844; C. 114-An Act for the relief of Isaac 
S. Ketchum. · 

6 St. 920; June 17, 1844; C. 115--An Act for the relief of Isaac 
S. Ketchum, late special Indian agent. 

6 St. 920; June 17, 1844; C. 119-An Act for the relief of William 
Henson. 

6 St. 922; June 17, 1844; C. 128-An Act for the relief of Harvey 
Heth. 

6 St. 924; June 17, 1844; C. 135--An Act for the relief of Henry 
S. Commager.15 

6 St. 925; June 17, 1844; C. 141-An Act for the relief of William 
P. Duval. 

6 St. 927; June 17, 1844; C. 151-An Act for the relief of William 
R. Davis. · 

6 St. 928; June 17, 1844; C. 154-An Act granting a pension to 
"Milly," an Indian woman of the Creek nation. 

6 St. 929; June 17, 1844; C. 157-An Act for the relief of F. A. 
Kerr. 

6 St. 930; June 17, 1844; C. 160-An Act for the relief of Benjamin 
Murphy. 

6 St. 936; Feb. 26, 1845; C. 23-An Act vesting in the county 
commissioners of the county of Wyandot the right to certain 
town lots and out lots in the town of Upper Sandusky in the 
state of Ohio.16 

' 

6 St. 942; Mar. 3, 1845; J. Res. No. 12-A Joint Resolution for the 
benefit of Frances Slocum and her children and grand
children of the Miami tribe of Indians.17 

7 STAT. 
7 St. 13; Sept. 17, 1778-Treaty (articles of agreement and con

federation) with Delaware Nation.l8 
7 St. 15; Oct. 22, 1784-Treaty with Six Nations.19 

7 St. 16; Jan. 21, 1785-Treaty with Wiandot, Delaware, Chip-
pawn and Ottawa Nations. 20 

7 St. 18; Nov. 28, 1785---Treaty (articles) with Cherokees.21 

7 St. 2'1; Jan. 3, 1786-Treaty with Choctaw Nation.22 

7 St. 24: Jan. 10, 1786-Treaty with Chickasaws.n 

lO Sg. 7 St. 195. 
n Sg. 4 St. 594. 
12 Sg. 7 St. 366. 
13 Sg. 7 St. 203. 
14 Sg. 7 St. 394. 
15 E<g. 7 St. 49, 105, 178, 218, 320, 431, 442, 491. 
1o Sg. 5 St. 624. 
17 Sg. 9 St. 806. Cited: 6 Op. A. G. 440. 
18 Cited: Labaqie, 6 Okla. 400; U. S. v. Boylan, 265 Fed. 165; Wor

cester, 6 Pet. 515. 
19 S. 7 St. 28, 33. Oited: 1 L. D. Memo 35; Commonwealth, 4 Dall. 

170; DeerP, 32 F. 2d 550; New York Indians, 5 Wall. 761 · U S v 
Boylan, 265 Fed. 165; U. S. v. Douglas, 190 FPd. 482; U. 's. ex 'rei: 
Kennerly, 269 U. S. 13; U. S. v. Seneca, 274 Fed. 946. 

20 S. 4 St. 980. Cited: Commonwealth, 4 Dall. 170 ; Hicks, 12 Fed. 
Cas. No. 6458; Jones, 175 U. S. 1. 

21 S. 4 St. 352; 7 St. 43, 56. Cited· 1 Op. A. G. 6-!5 ; 2 Op. A. G. ~21 ; 
Cherokee, 5 Pet. 1 ; Cherokee. 135 U. S. 641 ; Eastern Band, 117 U. S. 
288; Eastern Band, 20 C. Cis. 449; Ex P. C1·ow Dog, 109 U. S. 556; 
Heckman, 224 U. S. 413; Labadie. 6 Okla. 400; LattimPr, 14 Pet. 4; 
Maxey. 3 Ind. T. 243; Muskrat. 219 U. S. 346: Old Settlers, 14R U. S. 
427: PortPrfield, 2 How. 76; U. S. v. Swain, 46 F. 2d 99; U. S. v. Wright, 
53 F. 2d 300; Worcester, 6 Pet. 5J 5. 

22 S. 12 St. 221. Cited: Mullen, 224 U. S. 448. 
28 R 1 St. 618; 7 St. 56. 65, 66, 89. Cited: Porterfield v. Clark, 2 

How. 76. 
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7 St. 26; Jan. 31, 1786-'l.'reaty with Shawanoe Nation.u 
7 St. 28; Jan. 9, 1789-Treaty with Wiandot, Delaware, Ottowa, 

Chippewa, Pattawatima and Sac Nations. (2 separate 
articles) 25 

7 St. 33; Jan. 9, 1789-Treaty with Six Nations. (separate 
article) 26 

7 St. 35; Aug. 7, 179()-Treaty with Creek Nation.l!7 
Archives No. 17; Aug. 7, 179()-Unpublished Treaty with Creek 

Nation. 
7 St. 39; July 2, 1791-Treaty with Cherokee Nation·!!S 
7 St. 42; Feb. 17, 1792-Treaty (additional article) with Chero

kees.21l 
Archives No. 19; Apr. 23, 1792-Unpublished Treaty with Five 

Nations. 
7 St. 43; June 26, 1794-Treaty with Cherokee Nation.30 

7 St. 44; Nov. 11, 1794-Treaty with Six Nations.81 

7 St. 47; Dec. 2, 1794-Treaty with Oneida, Tuscarora, and 
Stockbridge Indians.112 

7 St. 49; Aug. 3, 1795--Treaty with Wyandots, Delawares, Shaw
anoes, Ottawas, Chipewas, Putawatimes, Miamis, Eel-river, 
Weea's, Kickapoos, Piankashaws, and Kaskaskias.83 

7 St. 55; May 31, 1796-Treaty with Seven Nations of Canada.84 

7 St. 56: June 29, 1796-Treaty with Creek Nation.35 

7 St. G1; Mar. 29, 17917-Treaty (relinquishment) with Mohawk 
Nation. 

Archives No. 28; June 1, 1798--Unpublished Treaty with Oneida 
Nation. 

7 St. 62; Oct. 2, 1798--Treaty with Cherokee Indians.36 

7 St. 65: Oct. 24, 1801-Treaty with Chickasaws.87 

7 St. 66; Dec. 17, 1801-Treaty with Choctaw Nation.88 

24 Sg. Treaty with Great Britain and Shawanoe Nation, Jan. 14, 1784. 
s. 7 t'!t. 28. 62. 

25 S,q. 7 St. 15, 26. Cited: Jones, 175 U. S. 1; Sac and Fox, 4{) C. 
Cis. 287; U. S. v. Cisna, 25 Fed. Cas. No. 14795. -

26 Sg. 7 St. 15; 6 St. 33. Cited: N. Y. Ind., 5 Wall. 761: U. S. v. 
Boylan, 265 Fed. 165; U. S. v. Seneca Nation of N. Y. Ind., 274 Fed. 947; 
1 L. D. Memo. R5. 

27 S. 1 St. 618 ; 4 St. 780 ; 5 St. 704, 766 ; 7 St. 56, 120 ; 9 St. 20, 132, 
252, 382, 544, 574; 10 St. 41, 226, 315, 686; 11 St. 65, 169, 273, 388, 
699 ; 12 St. 44, 221, 512, 774 ; 13 St. 161, 541; 14 St. 255, 492 ; 15 St. 
198; 16 St. 13, 335, 544 ; 17 St. 165, 437 ; 18 St. 146;.. 420 ; 19 St. 176, 
271; 20 St. 63, 295; 21 St. 114, 485; 22 St. 68, 433; :<::3 St. 76, 362; 24 
St. 29J. 449: 25 St. 217, 980; 26 St. 336, 989; 27 St. 120, 612; 28 
St. 28o, 876 ; 29 St. 321 ; 30 St. 62, 571, 924; 31 St. 221, 1058 ; 32 
St. 245. Cited: 2 Op. A. G. 110; Creek, 63 C. Cis. 270 ; Patterson, 2 
Pet. 216. 

28 &u. 4 St. 352. A. 7 St. 42, 43, 62. Oitecl: New York Indians, 5 
Wall. 761. 

29 Aq. 7 St. 39. S. 4 St. 352. Cited: Eastern Band, 20 C. Cis. 449 ; 
Labadie. 6 Okln. 400. 

30 Sg. 7 St. U!. Ag. 7 St. 39. A. 7 St. 62. S. 4 St. 352, 780 ,;_ 5 St. 36 ; 
7 St. 56. Cited: Cherokee, 5 Pet. 1 ; Eastern Band, 117 U. S. 281"5; Eastern 
Ba nd, 20 C. Cis. 449; L1.ttimer, 14 Pet. 4; Jones, 175 U.S. 1; Leighton, 29 
C. Cis. 288; Worcester, 6 Pet. 515. 

31 Sg. Archives No. 19. S. 4 St. 618, 780; 5 St. 36, 704, 766 ; 9 St. 
20. n2, 252. 382, 544, 574; 10 St. 41. 226, 315, 686; 11 St. 65. 169. 273, 
388, 663; 12 St. 44, 221, 512, 774; 13 St. 161, 541; 14 St. 255; 15 St. 
1 9R: 16 St. 13. 3~5. 544: 17 St. 165: 18 St. 146. 420; 19 St. 176, 271; 
20 St. 63, 295; 21 St. 117, 485; 22 St. 68, 433; 23 St. 76. 362; 24 St. 
29, 449; 25 St. 217, 980; 26 St. 336, 989; 27 St. 120, 612; 28 St. 286, 
876 ; 29 St. 321 ; 30 St. 62, 571, 924 ; 31 St. 221, 1058 ; 32 St. 245, 982 ; 
3:> St. 189, 1048; 04 St. 325, 1015; 35 St. 70, 781; 36 St. 269; 37 St. 
518: 38 ~t . 77, 582; 39 St. 123, 969; 40 St. 561; 41 St. 3, 408, 1225; 42 
St. 552. 1174: 43 St. 390. 1141: 44 St. 45:3; 45 St. 200, 1562; 46 St. 
~79; 47 St. 820: 48 St. 362; 49 St. 1757; 50 St. 564; 52 St. 291. Cited: 
1 Op. A. G. 465; 1 L. D. Memo. 35; Button. 7 F. Supp. 597; New York 
Indians, 40 C. Cis. 448; New York ex rei. Cutler, 21 How. 366; Massa
< hllsPtts. :!71 U. S. 65 ; People ex rei. Charles. 8 F. Supp 295 ; SenPca 
162 U. S. 283; U. s. v. Boylan, 265 Fed. 165; u. S. v. Seneca, 274 Fed' 
~47. . 

32 S. 1 St. 460 563; 7 St. 80; 11 St. 699. Cited: U. S. v. Boylan, 265 
Fed. 165 ; l L. D. Memo. -35. 

33 S . 2 St. 343, 396, 607. 668 ; 3 St. 308, 319, 423, 521 ; 4 St. 780; 5 
St. 36, 704, 766 · 6 St. 924; 7 St. 74, 81, 87, 100, 112 113 117 131 
145. 160. 189. 203, 351. 359; 8 St. 116; 9 St. 20, 132, 252, 382, 544, 574' 
735 ; 10 St. 41. 226, 315, 576, 686, 10!13 ; 11 St. 65. 169, 273, 293 388 · 12 
St. 4-!, :?2l, 512, 774: 13 St. 161, 541; 14 St. 255, 492; 15 St.' 198 i 16 
St. 13, 3::)5, 544; 17 St. 165, 437; 18 St. 146, 420; 19 St. 176, 271; 20 
St. 63. 295 ; 21 St. 114, 485 ; 22 St. G8. 433 ; 23 St. 76, 362 ; 24 St. 29, 
449 ; 25 St. 217, 980 ; 26 St. 336, 989 ; 27 St. 120, 612 ; 28 St. 286, 
R7fi: 29 St. 321 ; 30 St. 62, 571, 924; 31 St. 221. 1058; 32 St 245 982 · 
:33 St. 189, 1048 ; 34 St. 325. 1015 ; 35 St. 70, 781. Cited: 1 'L. D: 
Mewo. 35 ; Balfour, 4 Dall. 363 ; Chippewa, 301 U. S. 358 ; Common
~e~lth, 4 Dall. 120; Johnson, 8 Whe~t. 543; Jones, 175 U. S. 1; Mor
riSs. 4 Dall. 209; Patterson, 2 Pet. 216; Potawatomie, 27 C. Cis. 403; 
Renfrow, 3 Okla. 161; Reynolds, 2 Pet. 417; Williams, 242 U. S. 434. 

34 Cited: 1 L. D. Memo, 35 ; Deere, 32 F. 2d. 550; Deere. 22 F. 2d 851. 
35 Ag. 7 St. 35; Sg. 7 St. 19, 24, 43. S. 1 St. 618; 7 St. 68. Cited: 

2 Op. A. G. 110. 
36 Sg. 7 St. 22. 26. Ag. 7 St. 39. 43. S. 1 St. 618: 4 St 352 780 

Cited: Cherokee, 5 Pet. 1 ; Eastern Band, 20 C. Cis. 449 ; Eastern Band: 
117 U. S. 288 ; Labadie, 6 Okla. 400; Lattimer, 14 Pet. 4 • Preston 1 
Wheat. 115; Worcester, 6 Pet. 515. ' ' 

37 SQ. 7 St. 24. 
88 Sg. '1 St. 24. S. 4 St. 780 ; IS St. 36; 7 St. 89. ,· 

7 St. 68; June 16, 1802-Treaty with Creek Nation.30 

7 St. 70; June 30, 1802-Treaty (indenture) with Seneca 
Nation.40 

7 St. 72; June 30, 1802-Treaty with Seneca Nation.u 
7 St. 7~; Oct. 17, 1002-Treaty (provisional convention) with 

Choctaw Nation.42 

7 St. 74: June 7, 1803-Treaty with Delawares, Shawanoes, 
Putawatimies, Miamies, Eel River, Weeas, Kickapoos, Pi
ankashaws, and Kaskaskias Nations.'3 

7 St. 77; Aug. 7, 1800-Treaty (at a council) with any Indian 
nations north west of the River Ohio (Eel River, Wyandot, 
Piankashaw, and Kaskaskia Nations, and also Kikapoes, 
by their representatives, the Eel River Nation) .4-J, 

7 St. 78; Aug. 13, 1803-Treaty with Kaskaskia Tribe!6 

7 St. 80; Aug. 31, 1803-Treaty with Choctaw Nation.~ 
Archives No. 44; July 4, 1805-Unpublished Treaty with Wyandot, 

Ottawa, Chippawa, Munsee and Delaware, Shawnee and 
Pottawatima Nations. 

7 St. 81; Aug. 18, 1804-Treaty with Delaware Tribe.'7 

7 ~t ~; Aug. 27, 1804-Treaty with Piankeshaw Tribe.48 

7 St. 8-±; Nov. 3, 1804-Treaty with Sac and Fox Indians.'~~ 
7 St. 87; July 4, 1805-Treaty with Wyandot, Ottawa, Chippewa, 

M unsee and Delaware, Shawnee, and Pottawatima 
Nations. 50 

7 St. 89; July 23, 1805-Treaty with Chickasaw Nation.61 

7 St. 91; Aug. 21, 1805-Treaty with Delawares, Pottawatimies, 
Miames, Eel River, and Weas Tribes.(;!! 

7 St. 93; Oct. 25, 1805-Treaty with Cherokee Indians.53 

7 St. 95; Oct. 27, 1805-Treaty with Cherokee Indians.64 

7 St. 96; Nov. 14, 1805-Treaty (convention) with Creek 
Nation.66 

7 St. 98; Nov. 16, 1805-Treaty with Chaktaw Nation.56 

7 St. 100; Dec. 30, 1805-Treaty with Piankishaw Tribe.67 

7 St. 101; Jan. 7, 1806--Treaty (convention) with Cherokee 
Nation.68 

39 Sg. 2 St. 139 · 7 St. 56. S. 3 St. 480, 517; 4 St. 780; 5 St 704 766 · 
9 St. 20, 132, 252, 382, 544, 574; 10 St. 41, 226, 315, 686 ; 

0 

11 St. 65: 
160, !~9, 273, 388, 699; 12 St. 44, 221, 512, 774; 13 St. 161, 541; 14 
St. 2::w, 492; 15 St. 198; 16 St. 13, 335 544; 17 St. 165 437 · 18 St 
146, 420 j.19 St. 176, 271; 20 St. 63,~, 295; h St. 114, 4b5; ~d St 68 4R3: 
23 St. 7o, 362; 24 St. 29, 449; :<::5 St. 217, 980; 26 St. 989; :h st: 
1201, 612; 28 St. 28G, 876; 29 St. 321; 30 St. 6:!, 571, 024; 31 St. 221, 
105o; 32 St. 245. Cited: 2 Op. A. G. 110; Coffee, 123 U. S. 1. 

:~Sq. 7 St. 601. S. 12 St. 512. Cited: New York Indians, 5 Wall. 761. 
C~ted: 1 L. D. Memo. 35. 

42 S. 2 St. 229. 
43 Sg. 7 St. 49. S. 2 St. 277 ; 4 St. 181, 780 ; 5 St. 36 104 766 ; 7 

St. 81, 83, 113, 403; 9 St. 20, J 32, 252. 544, 574; 10 St . .n: 2:!6.' Cited: 
Johnson, 8 Wheat. 543. 

44 S. 7 St. 403. Cited: Johnson, 8 Wheat. 543. 
46 Sg. 1 St. 225. S. 2 St. 277 ; 3 St. 690 ; 7 St. 181 403 
4{J Sg. 7 St. 47. • · 
47 Sg. 7 St. 49, 74. S. 7 St. 91. 
48 Iw. 7 St. 74. Cited: Johnson, 8 Wheat. 543. 
49 S. 4 St. 780; 5 St. 36, 704, 766; 7 St. 134, 135 141 146 223 

543; 9 St. 20,~. 132, 252, 382, 544, 574; 10 St. 41 226 31'5 68'6 · 1i 
St. 65, 169, 2·l3, 388; 12 St. 44 221, 512, 774; i3 st: 161: 541! 14 
St. 492; 15 St. 198; 16 St. 13, 335, 544; 17 St. 165. 437; 18 St. '146 
420; 19 St. 176, 271; 20 St. 63, 295; 21 St. 114, 485; 22 St. 68 433! 
23 St. 76, 362; 24 St. 29, 449; 25 St. 217, 980 i 26 St. 33G, 989; 27 st: 
120, 612 ; 28 St. 286, 876; 29 St. 321 ; RO St. 6:l 571 924 · 31 St 221 
1058 ; 32 St. 245, 982 ; 33 St. 189, 1048; 34 St.' 325 ' 1 015' · 35 St 70' 
78l Cited: Sac & Fox, 220 u. S. 481 ; Sac & Fox, 45 c. Cls. 287. · ' 

Sg. 7 St. 49. S. 2 St. 407; 4 St. 780; 5 St. 36. Cited: Chippewa 
301 U. S. 358. ' 

61 Sg. 7 St. 24, 66. S. 2 St. 440, 548. 
6!l Ag. 7 St. 81. S. 2 St. 407 ; 4 St. 780 ; 5 St 704 766 · 7 St 115 · 

9 St. 20, 132, 252, 382, 544, 574; 10 St. 41, 226 315 686' 0 11 St 65 
16?, 273, 388; 12 St. 44, 221. 512, 774; 13 St. 't61, '541 · '14 St. '255' 
492; 15 St. 198; 16 St. 13, 335, 544 ; 17 St. 165, 437 ; 18 St. 146, 420 ;' 
19 St. 17~ 271; 20 St. 63, 295; 21 St. 114, 485; 22 St. u8, 433; 23 St. 
76, 362 ; -4 St. 29, 449 ; 25 St. 217. 

63 S. 2 St. 407; 4 St. 352; 5 St. 36; 9 St. 382. Cited: Cherokre. 5 
Pe~. 1 ; Eastern Band, 20 C. Cis. 449 ; Eastern Band, 117 u. s. 288 ; 
Meigs, 9 Cranch 11 ; Worcester, 6 Pet. 515. 

6 
;e~: g15~t. 407; 4 St. 352. Cited: Cherokee, 5 Pet. 1; Worcester, 

~5 S. 2 St. 407. Cited: Coffee, 123 U. S. 1; Labadie, 6 Okla. 400. 
66 S. 2 St. 467, 479; 5 St. 36, 704, 766; 6 St. 267; 9 St 20 132 252 

382, 544, 574; 10 St. 41, 226, 315. 686; 11 St. 65 169 27.3 3S8 · i2 st' 
44, 221, 512, 774; 13 st. 161, 541; 14 st. 255, 492; i5 st: 198; 16 st: 
13. 335, 544; 17 St. 165, 437 ; 18 St. 146. 420; 19 St. 176, 271 · 20 St 
295; 21 St. 114, 485; 22 St. 68, 433; 23 St. 76. 362; 24 St. 29 449: 
25 St. 217, 980; 26 St. 336, 989; 27 St. 120, 612; 28 St. 286,' 876; 
29 St. 321 ; 30 St. 62, 571, 924 ; 31 St. 221, 1058 · 32 St 245 98? · 
33 St. 189, 1048; 34 St. 325, 1015; 35 St. 70. 781 ;' 36 St .. 269, '105S: 
37 St. 518; 38 St. 77, 582 ; 39 St. 123, 969 ; 40 St. 561 ; 41 St. 508, 1225; 
42 St. 552, 1174; 48 St. 390, 1141; 44 St. 453, 934; 45 ·st. 200, 1562 · 
46 St. 279 ; 47 St. 820 ; 48 St. 362 ; 49 St. 1757; 50 St. 564; 52 St. 291' 

m Sg. 7 St. 49. S. 2 St. 443; 4 St. 780; 5 St 36 704 766 · 7 St. 
202; 9 St. 20, 132, 252, 382, 544, 574; 10 St. 41 226 B15 'Cited: 
Johnson, 8 Wheat, 543. ' ' · · 

68 S. 2 St. 467 ; 7 St. 139. Cited: Cherokee, 5 Pet. 1 ; Eastern Band, 
20 C. Cis. 449; Labadie, 6 Okla. 400; Worcester, 6 Pet. 515. 
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7 St. 105; Nov. 17, 1807-Treaty with Ottoway, Chippeway, 
Wyandotte, aud Pottawataruie Nations.w 

7 St. 1u7; Nov. 10, 11:50&-'l'reaty with Great and Little Osage 
Nations.00 

7 St. 112; Nov. 25, 1808-Treaty with Chippewa, Ottawa, Potta
watamie, Wyandot, and Shawanoese NationS.01 

7 St. 113; Sept. ::30, 1809-Treaty with Delawares, Putawatimies, 
· Miamies, and Eel River Mmmies Tribes.62 

7 St. 115; Sept. 30, 1809c-Treaty (separate article) with Miami, 
Eel River, Delawares and Putawatimies Tribes.03 

7 St. 116; Oct. 26, 1809-Treaty (convention) with Indian tribes 
north-west of the Ohio and the Wea tribe.64 

7 St. 117; Dec. 9, 1809-Treaty with Kickapoo Tribe.65 

7 St. 118; July 22, 1814-Treaty with Wyandots, Delawares, 
Shu wanoe~e. Senecas, aud Miamies. 

7 St. 120; Aug. 9, 1814- 'l'reaty (articles of agreement and capi-
tulation) with Ureek Nation.66 

7 St. 123; July 18, 1815- Treaty with Poutawatamie Tribe. 
7 St. 124 ; July 18, 1815-Trea ty with Piankisha w Tribe. 
7 St. 125; July 19, 1815-Treaty with Teeton Tribe. 
7 St. 126 ; July 19, 1815-Treaty with Siouxs of the Lakes .67 

7 St. 127; July 19, 1815-Treaty with Siouxs of the river St. 
Peter's. 68 

7 St. 128 ; July 19, 1815- Trea ty with Yankton Tribe. 
7 St. 129; July 20, 1815- Treaty with Mahas Tribe. 
7 St. 130 ; Sept. 2, 1815-~rreaty with Kickapoo Tribe. 
7 St. 131; Sept. 8, 1815- Treaty with Wyandot, Delaware, Seneca, 

Shawanoe, Miami, Chippewa, Ottawa, and Potawatimie 
Tribcs. 611 

7 St. 133; Sept. 12, 1815-Treaty with Great and Little Osage 
Nations.~0 

7 St. 134; Sept. 13, 1815-Treaty with Sac Nation.71 

7 St. 135; Sept. 14, 1815-Treaty with Fox Nation.72 

7 St. 136; Sept. 16, 1815-Treaty with Ioway Nation. 
7 St. 137; Oct. 28, 1815- Treaty with Kanzas Tribe.73 

7 St. 138; Mar. 22, 1816-Treaty with Cherokee Nation.14 

7 St. 139; Mar. 22, 1816-Treaty with Cherokee Nation (con
vention) 75 

7 St. 141; May 13, 1816-Treaty with Sacs of Rock River. 76 

7 St. 143; June 1, 1816-Treaty with Sioux of the Leaf, Siouxs 
of the Broad Leaf, and the Siouxs who shoot in the Pine 
Tops.71 

7 St. 144; June 3, 1816-Treaty with Winnebago tribe. 
7 St. 145; June 4, 1816-Treaty with Weas and Kickapoos.79 

7 St. 146; Aug. 24, 1816-Treaty with united tribes of Ottawas, 
and Chipawas, and Pottowotomees.80 

69 S . 2 St. 502 ; 4 St. 780 ; 5 St. 36J.. 704J.. 766 ; 6 St. 924 ; 7 St. 112, 
218, 359, 420, 503, 528; 9 St. 20, 13:.::, 25:.::, 382; 544, 574; 10 St. 41, 
226, 315. 686; 11 St. 65, 169, 273, 388, 633; 12 St. 44, 221, 512, 774, 
1105; 13 St. 161; 14 St. 255, 492; 15 St. 198; 16 St. 13, 335, 544; 
17 St. 165, 437; 18 St. 146, 420; 19 St. 176, 271; 20 St. 63, 295: 
21 St. 114, 485; 22 St. 68, 433; 23 St. 76, 362; 24 St. 29, 449; 25 St. 
217. Oited: Chippewa, 301 U. S. 358. 

60 S. 2 St. 660 ; 4 St. 780; 5 St. 36 ; 7 St. 183, 222, 240 ; 12 St. 1105. 
Oited: Hot Springs, 92, U. S. 698 ; Labadie, 6 Okla. 400 ; Osage Tribe, 
66 C. Cis. 64; State of Missouri, 7 How. 660. 

at Sg. 7 St. 49, 105. S. 2 St. 668 ; 3 St. 201, 285 ; 5 St. 296. 
63 Sg. 7 St. 49, 74. S. 2 St. 590, 607; 4 St. 780; 5 St. 36, 704, 766; 

7 St. 117, 189; 9 St. 20, 132, 252, 382, 544, 574; 10 St. 41, 226. 315, 576, 
686; 11 St. 65. 169, 273. 388; 12 St. 44. 221. 512. 774; 13 St. 161, 
541 ; 14 St. 255, 492 ; 15 St. 198 ; 16 St. 13, 335, 544 ; 17 St. 165, 437 ; 
18 St. 146, 420; 19 St. 271: 20 St. 63, 295; 21 St. 114, 485: 22 St. 
68, 433 i-_23 St. 76, 362; 24 St. 29, 449; 25 St. 217, 980; 26 St. 336; 27 St. 
120, 61:.:: ; 28 St. 286. 876 ; 29 St. 321 : 30 St. 62, 571, 924 ; 31 St. 221. 
1058 ; 32 St. 245, 982 ; 33 St. 189, 1048 ; 34 St. 325, 1015 ; 35 St. 70, 
781. Oited: Potawatomle, 27 C. Cis. 403. . 

63 Sg. 7 St. 91. S. 2 St. 607; 5 St. 704, 766; 7 St. 116; 17 St. 437; 
18 St. 146. 420. 

64 Sg. 7 St. 115. S. 2 St. 607 ; 15 St. 198 ; 16 St. 335. 
65 Sg. 7 St. 49, 113. S . 2 St. 607 ; 7 St. 145. 
00 Sg. 7 St. 35. S. 3 St. 228, 374, 378, 380, 749; 5 St. 397; 6 St. 323, 

342, c. 57, 342, c. 60, 441, 530, 640, 677, 678, 689; 7 St. 139; 9 St. 346; 
10 St. 810 ; 11 St. 169, 483 ; 37 St. 122. Oited: 3 Op. A. G. 230 ; 3 Op. 
A. G. 389; Coffee, 123 U. S. 1; Creek, 63 C. Cis. 270; Creek, 74 C. Cls. 
663. 

67 Oited: Graham, 30 C. Cis. 318. 
es Oited: Graham, 30 C. Cis. 318. 
69 Sg. 7 St. 49. 
7° Cited: Labadie, 6 Okla. 400; State of Missouri, 7 How. 660. 
71 Sg. 7 St. 84. 
12 Sg. 7 St. 84. S. 7 St. 141, 171. 
1a S. 5 St. 36. Oited: Kansas. 80 C. Cis. 264. 
74 S. 3 St. 326, 463 ; 4 St. 352. Oited: Cherokee, 5 Pet. 1 ; Labadie, 

6 Okla. 400 ; Worcester, 6 Pet. 515. 
75 Sg. 7 St. 101, 120. Oited: Cherokee, 5 Pet. 1 ; Eastern Band, 20 C. 

Cis. 449 ; Labadie, 6 Okla. 400. 
1a Sg. 7 St. 84, 135 ; 8 St. 218. 
11 Cited: Graham, 30 C. Cis. 318. 
79Sg. 7 St. 49,117. 
80 su. 7 St. 84. S. 3 St. 393 ; 7 St. 272, 378. 

7 St. 148; Sept. 14, 1816-Treaty with Cherokees.81 

. 7 ::5t. 150; ::5ept. 20, 1816-'.rreaty with Uh1ekasaws.82 

7 St. 162; Oct. 24, uno-Treaty with Choctaw Nation.83 

7 St. 153; Mar. 30, 1817-Tl·eaty with Meuoruenee Nation. 
7 St. 154; June 24, 1817-Treaty with Ottoes Tribe. 
7 St. 155; June 25, 1817-Treaty with Poncarar Tribe.84 

7 St. 156; July 8, 1817-Treaty with Cherokee Nation.M" 
7 St. 160; Bept. 29, 1817-Treaty with Wyandot, Seneca, Dela

ware, Bhawanese, Potawatomees, Ottawas, and Chippeway 
Tribe.84

b 

7 St. 171; Jan. 22, 1818-Treaty with Creek Nation.84
c 

7 St. 172; June 18, 1818--Treaty with Grand Pawnee Tribe. 
7 St. 173; June 19, 1818-Treaty with Pitavirate Noisy Pawnee 

Tribe. 
7 St.174; June 20, 181&-Treaty with Pawnee Republic. 
7 St. 175; June 22, 1818--Treaty with Pawnee Marhar Tribe. 
7 St. 176; Aug. 24, 1818-'l'reaty with Quapaw Nation.84

d 

7 St. 178; Sept. 17, 181&-Treaty with Wyandot, Seneca, Shawnee, 
and Ottawas Tribes.84

e 

7 St. 180; Sept. 20, 1818-'l'reaty with Wyandot Tribe.84r 

7 St. 181; Sept. 25, 1818--Treaty with Peoria, Kaskaskia, Mitch· 
igamia, Cahokia, and Tamarois Tribes.84

g 

7 St. 183; Sept. 25, 1818--Treaty with Great and Little Osage 
Nation.8411 

7 St. 185; Oct. 2, 1818-Treaty with Potawatamie Nation.841 

7 St. 186; Oct. 2, 1818--Treaty with Wea Trlbe.85 

7 St. 188; Oct. 3, 181&-Treaty with Delaware N'ation.86 

7 St. 189; Oct. 6, 181&-Treaty with l\fiame Nation.87 

7 St. 192; Oct. 19, 1818-Treaty with Chickasaw.88 

81 S. 3 St. 393; 4 St. 352. Oited: Eastern Band, 20 C. Cls. 449; 
Worcester, 6 Pet. 515. 

82 S .. 3 St. 393. 
83 S. 3 St. 393 ; 4 St. 780 ; 5 St. 36. 
84 S. 6 St. 527. 
MaS. 3 St. 749; 4 St. 39, 267, 352, 491, 505, 705; 6 St. 441, 483, 507, 

519, 641, 710, 797; 7 St. 195, 311 ; 10 St. 771. Cited: 2 Op A G 321 · 
2 Op. A. G. 360; 3 Op. A. G. 297; 3 Op. A. G. 326 ; 3 Op.' A.' a: 367 ; 
4 Op. A. G. 116; 4 Op. A. G. 500 ; 4 Op. A. G. 504 ; 4 Op. A. G 580 · 
4 Op. A. G. 613; Cherokee, 5 Pet. 1; Eastern Band, 117 U. s: 288; 
Eastern Band, 20 C. Cis. 449 ; Eastern or Emigrant, 82 C. Cis. 180 ; Elk, 
112 U. S. 94; Heckman, 224 U. S. 413; Holden, 17 Wall. 211· Labadie 
6 Okla. 400; Marsh, 8 How. 223; Old Settlers, 148 U. S. 427; Ward: 
17 Wall. 253; Western Cherokees, 82 C. Cis. 566; Western Cherokees 
27 C. Cis. 1; Worcester, 6 Pet. 515. ' 

!Wb Sg. 7 St. 49 S. 3 St. 517, 575; 5 St. 36, 704, 766; 7 St. 178 218 
326, 351, 355, 359, 420, 502; 9 st. 20, 132, 252, 382, 544),. 574; io st: 
41, 226, 315, 686; 11 St. 65, 169, 273, 388; 12 St. 44, 2:.::1 512 774 · 
13 St. 161, 541 ; 14 St. 255, 492 ; 15 St. 198, 513 ; 16 St 13 335' 
544;. 17 St. 165, 437 ; 18 St. 146, 420; 19 St. 176, 271 ; 20 St·. 63' 295 : 
21 ;:;t. 114, 485, 511; 22 St. 68, 433; 23 St. 76, 362; 24 St. 29: 449; 
25 St. 217, 980; 26 St. 336, 989; 27 St. 120, 612; 28 St. 286, 876; 29 St. 
321 ; 30 St. 62, 571, 924 ; 31 St. 221. 1058. Oitea: 6 L. D. 159 ; 3 Op. 
A .. G: 458; Chinn, 5 Fed. Cas. No. 2684; Kansas, 5 Wall. 737; U. S. v. 
H1ggms, 103 Fed. 348. 

61~.c Sg. 7 St. 135. S. 3 St. 418, 517. Oited: 4 Op. A. G. 580; 4 Op. A. G. 

Mct S. 3 St. 607, 517, 521, 783; 7 St. 232. Oited: 3 L. D. Memo 435; 
3 Op. A. G. 106; Bot Springs, 92 U. S. 698; U. S. v. Choctu,~, 179 
u. s. 494. 

8Ie Eg. 7 St. 160. S. 4 St. 75, 326, 780 ; 5 St. 36, 704, 766 ; 6 St. 924 ; 
7 St. 502; 9 St. 20, 132, 252, 382, 544, 574; 10 Ht. 41 226 315 686 · 
11 St. 65, 169, 273, 388; 12 St. 44, 221. 512, 774; '13 St 16'1 · 14 
St. 255, 492 ; 15 St: 198; 16 St. 13, 335, 544 ; 17 St. 165, 437 · ui St 
146, 420; 19 St. 176, 271 ; 20 St. 63, 295; 21 St. 114, 485. 511 '. 22 st·. 
68, 433 ; 23 St. 76, 362 : 24 St. 29, 449 ; 25 St. 217. 988 ; 26 St 336 
~89; 27 St. 120, 61~; 28 St. 286, 876; 29 St. 321 ; 30 St. 62, 571: 924 i 
.31 St. 22J, 1058. Otted: 6 L. D. 159; 3 Op. A G 458. 

Mt Sg. 2 St. 527. . . 
B4g Sg. 7 St. 78. S. 3 St. 517: 7 St. 403. 
Mll Sg. 7 St. 107. S. 3 St. 517; 33 St. 189. Oited: Labadie 6 Okla 

400 i Osage Tribe, 66 C. Cis. 64. ' · 
84 S. 3 St. 517; 4 St. 780 ; 5 St. 36, 704, 766 ; 7 St. 200 208 · 9 St 

132, 252, 382. 544, 574; 10 St. 41, 226, 315, 686; 11 St. 65 169 273. 
~~88; 12 St. 44, 221, 512, 774; 13 St. 161. 541 : 14 St. 255 4!.>2 · 15 
St. 198, 531; 16 St. 13, 335, 544; 17 St. 165, 437; 18 St. 146, 420 '; 19 
:::lt. 176, 271 ; 20 St. 63, 295; 21 St. 114, 485; 22 St. 68. 433 ;_ 23 St. 76, 
.~02; 24 St. 29, 449; 25 St. 217, 980; 26 St. 336, 989; "L-7 St. 120, 
G12; 28 St. 286, 876; 30 St. 62, 571, 924: 31 St. 221, 1058; 32 St. 
245, 982 ; 33 St. 1048 ; 34 St. 325, 1015 ; 35 St. 70. 781. Oited: Lowry, 
15 Fed. Cas. No. 8584; Potawatomie, 27 C. Cis. '103. 

so S. 3 St. 517 ; 4 St. 780 ; 5 St. 36. 704, 766 ; 7 St. 209 ; 9 St. 20. 132, 
252, 382, 544, 574; 10 St. 41, 226, 315. Cited: U. S. v. Stone, 2 Wall. 
525. 

86 S. 3 St. 517; 4 St. 352, 464, 780; 5 St. 36, 704. 766: 6 St. 747; 
7 St. 327; 9 St. 20, 132, 252, 382, 544, 574; 10 St. 41, 226, 315. 576; 
11 St. 273, 388; 12 St. 44, 221, 512, 774; 13 St. 161, 541; H St. 255, 
~~2te1£ ~~l98; 16 St. 13, 335, 544; 17 St. 165. Oited: Wau-pe-man-qua, 

87 Sg. 7 St. 49, 114. S. 3 St. 517; 4 St. 181, 780: 5 St. 402, 704, 
706; 6 St. 343, 519, 601; 7 St. 295. 300. 309, 348, 351, 355, 36!, 394, 
,!58, 569; 9 St. 20, 132. 252, 382, 544, 574; 10 St. 41, 226, 315, 686

1 1093; 11 St. 65, 169, 273, 388; 12 St. 44, 221, 512, 774; 13 St. 161; h 
St. 255, 492; 15 St. 198 ; 16 St. 13, 335, 544 ; 17 St. 165 ; 18 St. 146 ; 
19 St. 176, 271 ; 20 St. 63, 295 ; 21 St. 114, 485 ; 22 St. 68, 433 ; 23 St. 
76, 362: 24 St. 29, 449; 25 St. 217, 980: 26 St. 336. Oited: Wau-pe
man-qua, 28 Fed. 489. 

88 S. 3 St. 480, 517; 6 St. 779; 7 St. 450; 10 St. 974; 13 St. 541; 584. 
Oited: Clark, 13 Pet. 195 ; Porterfield. 2 flow. 76. • 
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7 St. 195; Feb. 27, 1819-Treaty (articles of a convention) with 
Chf'rokee Nation.89 

7 St. 200; July 30, 1819-Treaty with Kickapoo Tribe.00 

7 St. 202; Aug. 30, 1819-Treaty with Kickapoos of Vermilion.91 

7 St. 203; Sept. 24, 1819-Treaty with Chippewa Nation.02 

7 St. 206; June 16, 1820-Treaty with Chippeway Tribe.03 

7 St. 207; July 6, 1820-Treaty with Ottawa and Chippewa 
Nations. 04 

7 St. 208; July 19, 1820-Treaty with Kickapoo Nation.95 

7 St. 209; Aug. 11, 1820-Treaty with Wea Tribe.06 

7 St. 210; Sept. 5, 1820-Treaty (articles of a convention) with 
Tribe of Kickapoos of the Vermilion.97 

7 St. 210; Oct. 18, 1820-Treaty with Choctaw Nation.98 

7 St. 215; J an. 8, 1821-Treaty with Creek Nation.09 

7 St. 217; Jan. 8, 1821-Treaty (articles of agreement) with 
Creek Nation. Also Discharge for all Claims on the Creeks.1 

7 St. 218; Aug. 29, 1821-Treaty with Ottawa, Chippewa, and 
Pottawatomie Nations.2 

7 St. 222; Aug. 31, 1822-Treaty with Great and Little Osage 
Inrlians. 3 

7 St. 223; Sept. 3, 1822-Treaty with United Sac and Fox 
Tribes.' 

7 St. 224; Sept. 18, 1823-Treaty with Florida Tribes.5 

7 St. 228; Oct. 24, 1804-Treaty with Cherokee Indians.6 

7 St. 229; Aug. 4, 1824-Treaty with Sock and Fox Indians.7 

7 St. 231; Aug. 4, 1824-Treaty with Ioway Nation.8 

7 St. 232; Nov. 15, 1824-Treaty with Quapaw Nation.9 

7 St. 234; Jan. 20, 1825-Treaty (articles of a conventio:a) with 
Choctaw Nation.10 

80 Sg. 2 St. 139; 7 St. 156. S . ~ St. 749; 4 St. 267. 352. 397 505; 6 
St. 349. ~79, 387. 519. 641, 710, 879; 7 St. 195, 311. Cited: 2 Op A. G. 
321; 2 Op. A. G. 360; 3 Op. A. G. 2fl7; 3 Op. A. G. 326; Cherokee. ii l"'et. 1 ; 
CherokPP. 270 U. S. 476; Eastem Band, 117 U. S ~88; E t~t( rn BalHl. :w 
C. Cis. 449; TIJa <; t e l'l1 or Emigrant. 82 C. Cis. 180; lle l kmau. 2:24 U.S. 413; 
Holden, 17 Wall. 211 : Ma!'sh, 8 How. 22~; Old Settlers, 148 U. S. 427; 
Ward. 17 Wall. 253; Western ('hrrokPPS, 82 C. Cls. 566; Western Chero· 
kees. 27 C. Cis. 1 ; Wor·cester, 6 Pet. 515. 

oo Sg. 7 St. 185. S. 7 St. 20~. 
ot S.IJ. 7 St. 100. S. 3 St. 608; 7 St. 210. 
92 Sg. 7 St. 49. S. 3 St. 5i7, 608. 690; 4 St. 636, 705, 780; 5 St. 36. 

704, 766; 6 St. 639. 913; 7 St. 5:28; 9 St. 20, 132, 252. 382. 544. 574; 
10 St. 41. 2:!6. 315. 686. Cited: Chippewa, 301 U. S. 358; Francis, 203 
U. S. 233 ; Shepard, 40 Fed. 341. 

03 S. 5 St. 70-l; 11 St. 169, 621, 631. Cited: Chippewa, 301 U. S. 358; 
Spalding, 160 U. S. 3&4. 

94 Cited: Chippewa. 301 U . S. 358. 
o5 SfJ. 7 St. 185, :.!00. S. 7 St. 391. 
06 Sg. 7 St. 186. S. 3 St. 783. 
o7 Ag. 7 St. 202. 
98 S. 3 St. 680, 690. 749; 4 St. 40. 214. 397. 6~1, 653, 780; 5 St. ~6 

704. 766; 9 St. 20. 132. 252, 382. 544 . 574; 10 St. 41. 226, 315. 686; 
11 St. 65 . 169. 273; 12 St. 44. 512. 774; 13 St. 161. 541: 14 St. 255, 
492; 15 St. Hl8; 16 St. 13, 3'~5, 544; 17 St. 165 . 4R7; 1R St. 146. 420; 
19 St. 176. 271 ; 20 St. 63;, 295; 21 St. 114, 485; 22 St. 68. 43:!; 23 St . 
76. 362; 24 St 29 449; -5 St. 217. 980; 26 St. 3:16, 989; 27 St. 120. 
612; 28 St. 286 . 876; 29 St. 321 ; 30 St. 62. 5il, !)24; 31 St. 221, 1058; 
32 St. 245; R;) St. 189, 1048; 3-! St. 325. 1015; 35 St. 70. 781; 36 St. 
269. 1 O:i8 ; 37 St. 518 ; 38 St. 77, 582 ; 39 St. 123. 969 ; 40 St. 561 ; 41 
St. 408. 1225; 42 St. 552. 1174; 43 St. 390. 1141; 44 St. 453. 934; 45 
Sr. 200, 1562; 46 St. 279; 47 St. 820; 48 St. 362; 49 St. l7':'i7; 50 St. 
M4; 52 St. 2!H. Cited: Op. Sol. M. 18772. Drc. 2-t, 1926; 25 Op. A. G. 
251 ; Chickasaw, 75 C. Cls . 426; Choctaw, 119 U. S. 1.; ~II,, 112 U. S. 94; 
F leming. 215 U. S. 56; Mullen, 224 U. S. 448; U. S. v. Choctaw, 179 
u. s. 494. 

111'Sr;. 2 St . HW. S. 3 St. 633. 686. 748. 749; 4 St. 37, 92, 181, 721; 
7 St. 237; 9 St . 284. Cited: 2 Op. A. G. 110. 

I !!g. 2 St. 1:'9 
2 Sg. 't St. 103. 160. S. 3 St. 686. 690; 5 St. 36. 704. 766; 6 St. 924: 

7 Rt. 141. 491 ; 9 St. 20. 132, 252. 382. 54-l. fl74 ; 10 St. 41. 226, 315. 
6R6; 11 St. 6"l. 169. 273. 388; 12 St. 44. 221, 512, 774. CitPd: 13 L. D . 
511; 3 Op. A G. 209; Chippewa, 301 U. S. 358; Godfrey, 10 Fed. Cas. 
No. 5497; l'otawatomie, 27 C. Cls. 403. 

3 A 11. 7 St. 107. Cited: Labadie, 6 Okla. 400. 
4 A.Q. 7 St. 84. . 
~ S . 4 St. 37, 202, 217, 780; 5 St. 704, 766: 6 St. 341, 527; 7 St. 368 

377. 427; 9 St. 20. 132. 252, 382. 544, 574; 10 St. 41. Citecl: Memo. 
Ind . Off .. Mat·. 13. 19'l5; ('ber·okee. 5 l'et. 1; Worcester, 6 Pet. 515. 

6 S . 4 St. 92. 181 , 352. 780; 5 St. 36. 
7 S. 4 St. 181 . 705. 740; 5 St. 158. 622. 704. 766; 7 St. 272, 543. 596; 

9 St. 20. 132. 252, 544. Cited: Marsh, 8 How. 223; State of Missoul'i. 
7 Ilow. 660; Taylor. 44 F. 2d 53; U. S. v. Higgins, 103 Fed, 3-!8; 
Webster . 11 How. 437. 

~ S. 4 St. 92. 181, 780; 7 St. 568; 20 St. 63. 
0 Sg. 7 St. 176. S . 4 St. 92. 181, 267; 7 St. 424. Cited: 34 Op. A. G 

t-~~.; 3~8-L . D. Memo. 435; Moore, 5 Ind. 384; U. S. v. Higgins, 103 
10 Ag. 7 St. 210. Sg. 7 St. 210. S. 4 St. 92, 181. 780: 5 St. 36 10 l. 

766; 9 St. 20. 132. 252. 382. 544. 574 ; 10 St. 41. 226. 3' 5. 686; 11 St. 
6R . 169 273. 388; 12 St. 44 22L 512, 774; 13 St. 161; 14 St. 255. 492: 
15 St. 198; 16 St. 13. 335. 544 ;._ 17 St. 16R. 437: 18 St. 146 420; 19 Sl. 
176. 271; ~0 St. 63, 295; 21 ~t. 114. 485; 22 St. 68. 4' '3; ~3 St. 76. 
362; 24 St. 29. 4J9; 25 St. 217. 980; 26 St. 336. 9R9: 27 St. 120 612; 
28 S t. 286. 876; 29 St. 321; 30 St. 62. 571. 924; 31 St. 221. 1058; 32 
St. 245. 982: 33 St. 189. 1048: 34 St. 325. 1015: 35 St. 70. 781: 36 St. 
26!J. 1058; 37 St. 518; 38 St. 77. 582; 39 St. 123. 969; 40 St. 561. 914; 
41 St. 3. 408. 1225; 42 St. 552, 1174; 43 St. 390, l141; 45 St. 200. 
1562 ; 46 St. 279; .47 St. 820 ; 48 St. 362 ; 49 St. 1757 ; 50 St. 564 ; 52 

7 St. 237; Feb. 12, 1825-Treaty (articles of a convention) with 
Creek Nation.11 

7 St. 240; June 2, 1825-Treaty with Great and Little Osage 
Tribes.12 

7 St. 2-l-!; June 3, 1825-Treaty with Kansas Nation.13 

7 St. 247; June 9, 1825-Treaty with Poncar Tribe. 
7 St. 250; June 22,' 1825-Treaty with Teton, Yancton, and 

Yanctonies bands of Sioux Tribes.14 

7 St. 252; July 5, 1825-Treaty with Sioune and Ogallala Tribes.15 

7 St. ~55; July 6, 1825-Treaty with Chayenne Tribe.16 

7 St. 257; July 16, 1825-Treaty with Hunkpapa Band of the 
Sioux.11 

7 St. 259; July 18, 1825-Treaty with Ricara Tribe. 
7 St. 261; July 30, 1825-Treaty with B elantse-etoa or Minnet-

saree Tribe. 
7 St. 2G4; July 30, 1825-Treaty with Mandan Tribe.18 

7 St. 266; Au ··. 4, 1825-Treaty with Crow Tribe. 
7 St. 268; Aug. 10, 1825-Treaty with Great and Little Osage 

Nations.19 

7 St. 270; Aug. 16, 1825-Treaty with Kansas Indians.20 

7 St. 272; Aug. 19, 1825-Treaty with Sioux and Chippewa, Sacs 
and Fox, Menominie, Ioway, Sioux, Winnebago, and a por
tion of the Ottawa, Chippewa, and Potawattomie Tribes.21 

7 St. 277; Sept. 26, 1825.-Treaty with Ottoe and Missouri Tribe. 
7 St. 279; Sept. 3'0, 1825-Treaty with Pawnee Tribe. 
7 St. 282; Oct. 6, 1825-Treaty with 1\Iaha Tribe. 
7 St. 284; Nov. 7, 1825-Treaty (articles of a convention) with 

Shawonee Nation.23 

7 St. 286; Jan. 24, 1826-Treaty with Creek Nation.24 

7. St. 289; 1\Iar. 31, 1826-Supplementary Article to Creek Treaty, 
Jan. 24, 18::'6.25 

7 St. 200; Aug. 5, 1826-Treaty with Chippewa Tribe.26 

7 St. 2!)5; Oct. 16, 1826-Treaty with Potawatamie Tribe.27 

7 St. 300; Oct. 23, 1826-Treaty with Miami Tribe.28 

St. :291. Cited: Op. Sol. 1\f. 18772, Dec. 24. 1926; 2 Op. A. G. 465; 3fo 
Op. A. G 251 ; Cl'octaw. 119 U. S. 1 ; Elk. 112 U. S. 94. 

11 Sg. 7 St. 215 ; 28 Am. St. Papers (Public Lands, Cl. VIII, Vol. 1) 
p. 125. S. 7 St. 286, 303, 328. . 

1~ Ag. 7 St. 107. S. 4 St. 181, 217, 361, 705. 780; 5 St. 158. 298, 704 
766; 7 St. 478. 576; 9 St. 20. 132, 252, 382, 544, 574;_ 10 St. 41, 226: 
315; 14 St. 492; 16 St. 13. 544; 17 St. 165. 237 ;- 18 ;:st. 146. 420; 19 
'\t. 176. 271 ; 20 St. 63, 295 ; 21 St. 114, 485 ; 22 St. 68, 433 ; 23 St 
76. 362; 24 St. 29. 449; 25 St. 217, 980; 26 St. 336. 989; 27 St. 120, 
612; 28 St. 286. 876; 29 St. 321; 30 St. 62{ 571, 924; 31 St. 221, 1058; 
32 St. 245, 982: 33 St. 189, 1048; 34 St. 325, 1015. Cited: Holden, 
17 Wall 211; Kml'!as. 80 C. Cis . 264: Labaflie. 6 Okla. 400; Lraven
wortb. 92 U. S. 733; M. K. & T. Ry., 152 U. S. 114; M. K. & T. Ry., 92 
U. S 7611; O.:age Tribe, 66 C. Cls. 64; Quick B~ar. 210 U. S. 50 ; Shore, 
00 F. 2cl 1 : Slto~hone, 85 C. Cls. 331; U. S. v. Higgins, 103 Feu. 348; 
Ward. 17 Wall. 253. 

13 S. 4 St. 181, 217. 361. 519, 70!5. 780 ; 5 St. 158. 704. 9 St. 20. 132. 
842: 12 St. 21. Citecl: 9 Op. A. G. 110; Jones. 175 U. S. 1; Kansas, 
80 C. Cis. 26-t; Smith, 10 Wall. 321; State of Missouri, 7 How. 660; 
Swope, 23 Fed. Cas. No. 1370!. 

14 Cited: Graham, 30 C. Cls. 318. 
t5 Cited: Grahnm. 30 C. Cis. 318. 
10 Citf'd: Labadi, 31 C. Cis. 205. 
17 Cited: Gr·abam, 30 C. Cls. 318. 
18 Cited: 25 L D. 252. 
19 S?. 4 St. 100. Cited: Labadie. 6 Okla. 400. 
20 S.Q. 4 St. 100. Cited: Kansas. 80 C. Cis. 264 . 
21 Sg. 7 St. 146. 229 ; S. 4 St. 181, 682 ; 7 St. 290, 323, 429, 431, 510, 

511. 516. 543. 568; Cited: Cain. 2 Minn. L. Rev. 177; 25 L. D. 17; 
5 Op. A. G. 31 ; Beecher, 95 U. S. 517; Chippewa, 301 U. S. 358; 
Chippewa. 80 C. Cis. 410 ; Graham. 30 C. CI~. 318 

23 S. 4 St. 780; 5 St. 36. 70-l, 766.: 7 St. 355, 359: 9 St. 20, 132. 252. 
Cited: Blackfentb1 r. 28 C. Cis. 447; Kansas, 5 Wall. 737; U. S. v. 
Blr.ckfeather, 155 U. S. 180; Walker, 16 Wall. 436. 

2• Rg. 7 St. 2H. S. 4 St. 187, 1&1, 267. 636, 682. 705. 780; 5 St. 704, 
7f6; 6 St. 759; 7 St. 307. 366, 414, 417; 9 St. 20, 132, 252, 284, 382, 
fi4 L 574; 10 St. 41. 226. 315 C86; 11 St. 65. 169. 273, 388; 12 St. 44. 
221. 77,-t; 13 St. 541; 14 St. 255, 492; 15 St. 19'1; 16 St. 13, 33!'5 . 5H; 17 
St. 165. 437 : 18 St. 146, 420 ; 19 St. 176, 271 ; 20 St. 63, 295; 21 St. 
114,485:22 St. 68. 433; 23 St. 76. 362; 21St. 2fl. 449; 25 St. 217. 980; 
26 Rt. 336 980: 27 St. 120. 612; 28 St. 2R6, 876: 29 St. 321; 30 St. 
62. 571. 9~4; 31 St. 221. 1058; 32 St. 245. Cited: 5 Op. A. G 98; 
Creek 77 C. Cll'l 226: U. S. v. Hayes, 20 F. 2d 873; U. S. v. Rea-Read, 
171 Fed. 501 ; Woodward 238 U. S. 284. 

2s S. 4 St. 70fi; 5 St. 704. 766. 
26 Sq. 7 St. 272. S. 4 St. 232. 300, 361, 432, 463, 780; 5 St. 36. 70f, 

766; 9 St. 20, 132. 25'2. 382, 544. 574: 10 St. 41, 226, 315, 686. Cited: 
Cb ppewa. 301 U. S. 338; U. S. v. Hirrgins. 103 Fed. 3 '8. 

21 Su. 7 St. 189. S. 4 St. 232, 23-1, 300. 361, 432, 463. 470, 780; 
il St. 3fl. 70 -L 76G; 6 St. 378. 816; 7 St. 394, 458; 9 St. 132. 252, 382, 
ri4 L 574; 10 St. 41. 315. e86; 11 St. 65. 169. 273. 388; 12 St. 44. 221, 
51?.. 77-1-. 9Hi: 13 St. 161. 541; H St. 255 492; 15 St. Hl8; 16 s~. 13, 
335, 544 ; 17 St. 165, 437 ; 18 St. 146, 420; 19 St. 176. 271 ; 20 St. 
t>3. 2fl5: 21St. 114. 485; 22 S t. 68. 433; 23 St. 76. 362; 24 St. 29. 
44fl: 25 St. 217. 980; 26 St. 336. 989; 27 St. 120 612: 28 St. 286, 
876; 29 St. 321 ; :10 St. 62. 571. 924; 31 St. 221. 1058; 32 St. 245 . 982; 
3-t ~t . 325. 1015; 35 St. 70. 781. Ci'Pd; 6 Op A. G 711: Op Sol. 
M. 2fl619. Potawatomie, 27 C. Cls. tJ03; U. S. v. Higgins. 103 Fed. 34.'t 

2s Sq. 7 St. 189. S 4 St. 232, 300. 361. 432. 463. 470. 780: 5 St. 36, 
704. 766; 7 St. 458, 569. 582: 9 St. 20. 132, 252, 382, 514. 574; 10 St. 
41. 226 315, 1093. Cited: 13 L . D 511; 2 Op. A. G. 563: 2 Op. A. G. 
631 ; 6 Op. A. G. 4-!0 ; 12 Op. A. G. 236; Wau-pe-man-qua, 28 Fed. 489. 
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7 St. 303; Aug. 11, 1827-Treaty with Chippewa, Menomonie, 
and Winebago Tribes.29 

7 St. 305; Sept. 19, 1827-Treaty with Potawatamie Tribe.80 

7 St. 307; Nov. 15, 1827-Treaty (articles of agreement) with 
Creek Nation. 31 

7 St. 309; F eb. 11, 1828-Treaty with Eel River, or, Thorntown 
party of Miami Indians. 32 

7 St. 311; May 6, 1828-Treaty (article$ of a convention) with 
Cherokee Nation. 38 

7 St. 315; Aug. 25, 1828-Treaty (articles of agreement) with 
United Tribes of Potawatamie, Chippewa and Ottawa In
dians, and ·winnebago Tribe. 34 

7 St. 317; Sept. 20, 1828-Treaty with Potowatami Tribe.85 

7 St. 320; July 29, 1820-Treaty with United Nations of Chip-
pewa, Ottawa, and Potawatamie Indians.60 

-

7 St. 323; Aug. 1, 1829-Treaty with Winnebaygo Indians.87 

7 St. 326; Aug. 3, 1829--Treaty (articles of agreement) with 
Del a ware Indians. 38 

7 St. 327; Sept. 2-!, 1829-Supplementary Article to Delawan 
Treaty, Oct. 3, 1818.39 

7 St. 328; July 15, 183Q-Treaty with Confederated Tribf's o1 
the Sacs and Foxes; the Medawah-Kanton, Wahpacpotu 
Wahpeton and Sissetont.?; Bands or Tribes of Sioux, tht 
Omahas, Ioways, Ottoes and Missourias. 40 

• 

7 St. 333; Sept. 27, 1830-Treaty with Choctaw Nation.41 

29 Sg. 7 St. 237. S. 4 St. 403. 616. 611. 636. 780; !1 St. 36 704. 7G6 
7 St. ~42. 506. 591 ; 9 St. 20. 132. 252 R82, 54-1. 574; 10 St. 41. 2~6 
315. 686 ; 11 St. 65. Hi9. 273, 388. 663 ; 12 St. 44. 221, 512 ; 13 ~t. 
161 , 541 ; 14 St. 255, 492: Ci'ed: 5 Op. A. G. 31; Chippewa, 301 U. S 
358: r'\l'w YorJ( Indians. 170 U. S. 1. 

so S. 7 St. 39fl. 431. !128 
st Sg. 7 St. 286: S. 4 St. 300. 470. 
82 Sq. 7 St. 1F9: S. 4 St. 300; 7 St. 469. 
sa S ·1. 7 St. F.6. 19:i. S. 4 St. 300. 305. 352. 361. 463. 4n1. 528. 70!i 

780; 5 St. 36; 7 St. 41-L -117 478:9 St. 132. 871; 30 :::lt. 6:! . 5 . 1 9:.?-f: 
31 St. 221. 1058. Cited: 2 Op A. G. 402; 5 Op. A . G. R20: 19 Op 
A. G. 42; 34 Op. A. G. 273; Brewer-Elliott, 2()0 TJ. S . 77: CJ erok(:'e 
155 U. S. 21R; Cherokee, 5 Pet. 1; Cherokee, 187 U. S. 294; Che ,·olree. 
155 U. S. 196; Cherol,ee Nation, 80 C Cis. 1: Corralitos, 33 C. Cl!:l 
342; Eastern Band, 20 C. Cls. 4.49; IDi1Stern B ·1 nrt, 117 U. S. 288; 
Eastern or Emigrant. 82 C. Cls. 180: Guthrie, 1 Okla. T. 45g; Hanks 
3 Ind. T. 415: Heckman, 224 TJ. S. 413; Ilolden, 17 Wall. 211; Jordan . 
1 Okla. T. 406: L'lbadie, 6 Okla. 400; 1\I. K. & T. Ry .. 46 C. ClR 59 : 
Old Settlers, 1-1 8 U. S. 427; St. Louis, 49 Fed. 440; Thomas, 169 U. S 
264; U. S. v Cherokee, 202 U. S. 101: U. S. v . Du nl 25 FPd. Ca" 
No. 15 015; u. s. v. RPrse. 27 Fed C'as. No. 16.137; u S. v. s ule . w• 
Fed. 918 ; Ward, 17 Wall. 253 ; Western Cherokees, 82 C. Cls. 566; 
Western C'he1okces, 27 C. Cls. 1. 

31 S. 4 St. 361. 
so S. 4 St. 3G1. 432. 505, 594, 780; 5 St. 36. 704, 766; 6 St. 409. 

834: 7 ·st. 394, 3fl9: 9 St. 13~, 25:2, 382. 544. 574 ; 10 St. 41. :!26. :3Hi 
6~6; 11 St fl5. 169. 2n. 388: 12 St. 44. 221. 512, 774; 13 St. 161. 541; 14 
St. 255 . .J92; 15 St. 198; 16 St. 13. 33R. 544: 17 St. H5 437; 18 St 
146. 420 : Hl St. 176. 271 ; :'0 St. 6::l . 295 : 21 St . 114. 485 : 22 St flq 
433; 23 St. 76, 362; 24 St. 29, 449 ; 25 St. !J80: 26 St. 336, 989 ; 27 St 
120. 612: 28 St. 286. 87G: 2U St. ::!21 ; 30 St. 62. 9:24; ::!~ St. 245. fl82; 
33 St. 1R9. 1048; 34 St. 325, 1015; 35 St. 70, 781. Citecl: Potawatomie. 
27 C. Cls. 40:~. 

36/'J. 4 St. 390. 6:31, 7P.O; 5 St. 36, 1.58, 323. 704. 766: 6 St. flC)4; 7 
St. 568; 9 St. 20 . 1:~2. 252. 382, 544, 574; 10 St. 41. 2211. 315 68fl: 11 
St. 65 169. 273. 3<.:8: 12 St. 44. 221, 512, 774; 13 St. 161, 541; 14 St . 
255. 4.92; 15 St. 1!18 531 : 16 St. 13 ::l3R. 544; 17 St. 165. 437: 18 St 
146. 4.20 : 19 St. 176. 271 ; 20 St. 63. 295 ; 21 St. 114, 48R : 22 St. 68. 
4:~3 ; 23 St. 76. 3fi2: 24 St. 2fl. 449; 25 St. 217. 980: 26 St .. 36 98fl; 
27 St. 120, 612: 28 St. 286. 876; 29 St. 321: 30 St. 62. 571. 924: 31 St. 
221. 105~: 32 St. 245. 982; 33 St. 189. 1048; 34 St. 325. 101R; 35 
St. 70. 781: Citeif: 16 Op. A. G. :no: Jones, 175 U. S. 1; Pickering, 145 
U S 310; Potawatomie, 27 C. Cls. 40~. 

37 S.Q. 7 St 27·~. R 4 St. 70R 780: 5 St. 36. 158 704. 7fi6: 6 Rt. 7fl0: 
9 St. 20, 132. 252, 382, 544, 574; 10 St. 15 (Ch. 66), 41. 226, 315, 686: 
11 St. 65, 1U9, 273. Cited: 3 Op. A. G. 584; U. S. v. Higgins, 103 Fed. 
348. 

38 ,r:::q. 7 St. 1 fiO . 
an Fla. 7 St 18~. ,r:::. 4 St. 464. 601. 780 : 5 St. 36. 158, 704 . 7fl6 ; 9 St 

1R2. 2ri2. 382. 544. 574: 10 St. 41. 2211 315. 686. 10-18: 11 St. 65. 1flfl. 
2n. 3"8: 1'' St 44 . 221.512. 774 112fl: 14 St. ?Rfi. 4fl2. 793; 15 St. 
1flR: 16 St. 13. 3'1R. 544; 17 St. 165; 18 St. 146. 420. Cited: Delawnre. 
74 C. Cls. 368; Hicks. 12 Fed. Cas. No. 6-158; Kindt·ed, 225 U. S. 582: 
U. S v. Str ·11e :.? Wall f\2ii . 

40 S.a. 7 St 2::!7. S. 4 St. 526. 616. 682. 705. 7PO; 5 St. 3fi. 15q. 70.f 
76fl; 7 St. :no. 5''4. 527. 540. 5.f2. 543: fl St 20. 132. 2R2. R82 544. !\74: 
10 St. 41. 226. 304. 315 576: 11 St. 169 31!1. 3R8 611; 12 St . 207: 14 
St. 4!J2: 34 St. 325. Cited: 20 O'J. A G. 742; 17 L D . 457; Op Sol.. 
M. 1R772 Dec. 24, 1fl26: Dubuque. 10!1 U. S. 3'' 9: Gr·1ham. 30 C. C'l!". 
::l18; KaT'sas . 80 C'. Cis. 264; 1\Ivrick. 99 U. S. 291: Sloan. !15 Fen. 1!13: 
:;;n,an. 118 Fed. 283; State of Mir>souri, 7 How. 660; U. S. v. Higgins 
lOR l~ert. R48. 

41 S . 4 St. 464. 528. 616. 6R6. 653. 705. 780: 5 St. 36. 131. 158 180 
?!\1. 4!5R f\1R 612 fl81 70-1 76R: 6 St. n21 !lflfl 607. 633. 7C'!) 8!\6: !) 
St. 20. 132. 2ii2. 382. 544 574 9!\5: 10 St. 15 (Ch 66). 41. 226: 11 S t 
6!1; 30 St. 495; 3:~ St. 641 : 37 St. 1F9: 3R St. 1375. Oitrd: Ilonghton 
19 Calif. L. Rev. 5f\7; 2 On. A G. 465 (7 St. 340) : 2 Op. A . G 6!1~; 
R Op. A. G. 48:3 Op A. G. 106: R Op. A. G. 107: ROn. A. G. 113: R 
Op. A: G. 365 : 3 On A. G 408 ; ll On. A . G. 517 ; 4 Op A 
G. 45; 4 Op. A. G. 107; 4 Op. A. G. 344: 4 Op. A. G. 34fl: 4 
Op. A. G. 4!\2; 4 0'1. A. G. 513; 5 Op. A. G. 251 : 7 Op A. G. 142: 7 
On. A. G. 174; 15 Op. A. G. 601: 19 Op. A. G. 109: 24 Op. A. G. 68!1: 
26 Op. A. G. 127; 34 Op. A. G. 275 ; 35 Op. A. G. 251 ; 1 L. D. Memo. 99 ; 

7 St. 342; Feb. 8, 1831-Treaty (articles of agreement with 
Menomonee Nation.'2 

7 St. 3-!8; Feb. 28, 1831-Treaty (articles of agreement and con
vention) with Seneca Tribe.'3 

7 St. 351; July 20, 1831-Treaty (articles of agreement and con
vention) with Wyandots, Senecas and Shawnees.« 

i St. 355; Aug. 8, 1831-Treaty (articles of agreement and con
vention) with "\Vyandots, Senecas and Shawnees.'D 

7 St. 359; Aug. 30, 1831-Treaty (articles of agreement and con
vention) with Ottoway Indians.'6 

7 St. 364: Jan. 19, 1832-Treaty (articles of agreement and con-
vention) with Wyandots.'7 

7 St. 366; Mar. 24, 1832-Treaty with Creek Tribe!8 

7 St. 368; May 9, 1832-'.rreaty with Seminoles.49 

7 St. 370; Sept. 15, 1832-Treaty with Winnebago Nation.50 

7 St. 374; Sept. 21, 1832-Treaty with Sac and Fox Indians.51 

7 St. 377; Oct. 11, 1832-Treaty with Appalachicola Band.62 

7 St. 378; Oct. 20, 18:32-Treaty with Potawatamie Tribe.63 

7 St. 381; Oct. 20, 1832-Treaty with Chickasaw Nation. 54 

7 St. 391 ; Oct. 24, 1832-Treaty with Kickapoo Tribe.55 

Op. Sol., M. 7316; Memo. Sol., Aug. 31, 1936; Anonymous, 1 Fed. Ca<>. 
.1/o. 447; Atlantjc, 165 U. S. 413; Ayres, 42 C. Cls. 385; Ballinger, n6 
t J. S. 240; Chickasaw, 75 C. Cls. 4~U; Choctaw & Chickasaw, 75 C. Cis. 
494: Chcctaw. 21 C. Cls. 59: Chot taw; 81 C. Cls. 1; Choctaw. 83 C'. 

Is. 4fl; Choctaw. R3 C. Cis. 140; Chot taw, 119 U. S. 1; Ell<, 112 U. S. 
fl4; Fleming, 215 U. S. 56; Gaines. 9 How. 356; In re Lands, 199 J7prJ. 
•:11; Jon(:'S, 175 U. S. 1: Ligon. 164 Fed. 670; McBride. 149 FPrt. 114: 
\If'Calib, R3 C. Cis. 79: M. K. & T. Ry., 46 C. Cis. 59; Mullen. 224 U S. 
:48; St. Louis, 49 FPd. 440: Taylor. 7 How. 572; Thebo. 66 Fed. :172; 
(J. S. v. c .,octnw. 179 U. S. 494; Wallace, 204 U. S. 415; Wilson, 6 Wall. 
q3 : Winton, 255 U. S. 373. 

42 Ao. 7 f't. 30:~. S. 4 St. 594 ; 5 St. 36, 349, 645 ; 7 St. 405, 
.i06. 550. 566; 11 St. 663; 20 St. 513. Cited: 3 Op. A. G. 322: 
i Op. A. G. 31; 25 L. D. 17; Memo. Sol. Off., Jan. 16, 1934; Beecher, ~5 
fl. S. 517: Goodfellow. 10 Ff'd C;1 s. No. 5537; New York Indinns. 170 
rr. S 1; U. S. v. Cook, 19 Wall. 591; U. S. v. Foster, 25 F ed Cas. No. 
15141. 

~ 3 S.f7. 7 St. 1R9. S. 4 St. 491, 780 ; 5 St. 36. 704. 766 ; 7 St. 351, 
n 1 ; 9 St. 20, 252, 382, 544, 574; 10 St. 41, 226, 315. 686: 11 St. fl5. 
t69, 273, 388: 12 St. 44. 221, 512, 774; 13 St. 161. 541; 16 St. 13, ~Rfi, 
544: 17 St. 165, 437; 18 St. 146. 420; 20 St. 63, 295: 21 St. 114, 485; 

2 St. 68. 433; 2:~ St. 76, 362: 24 St. 449; 25 St. 217 . 980: 26 St. R~6. 
fl8!l; 27 St. 120. 612; 28 St. 286. 876; 29 St. 321. Cited: 6 L. D. 15!1; 
Goodfellow. 10 Fed. Cas. No. 5537: Libby, 118 U. S. 250. 

44 Sq. 4 St. 411; 7 St. 49. 160, 189. 348. S . 4 St. 528. 705, 7P.O: 5 St. 
·w. 704, 766; 7 St. 411 ; 9 St. 20!, 132, 252. 574. 544: 10 St. 41, 226, H15, 
fi86; 11 St. 65. 169. 273, 388; 1:.. St. 44 . 221, 512, 774; 13 St. 161, fi41; 
14 St. 255, 492; 15 St. 198; 16 St. 13; 18 St. 146. 420; 19 St. 176, 
271: 20 St. 63, 295: 21 St. 114. 485: 22 St. 68 4R3; 24 St. 29. 449; 
25 St. 217, 980 : 26 St. 989 ; 27 St. 120. 612 ; 28 St. 286, 876 ; 29 St. 
·:21 ; 30 St. 62. 571, 924; ~1 St. 221. 1058. 

·~ Srt. 4 St. 411 ; 7 St. 160. 189. 284 ; S. 4 St. 528, 780 : 5 St. 36, 704, 
766; G St. 6H9; 7 St. 4~0; 9 St. 20, 132, 252. 382, 544. 574: 10 St. 41, 
! 26. 315, 1053. Cited: Blackfeather, 28 C. Cis. 447: Kans:-ts. 5 Wall. 
7R7; U S. v. Blackfeather, 155 U. S. 180; U. S. v. Ward, 28 Fed Cas. 
:'\o. 16639: Walker, 16 Wall. 43fl. 

40 Sg. 4 St 411 ; 7 St. 4.9. 105. 160. 284. S. 4 St. 601, 616. Cited: 
2 Op. A. G. 575; U. S. v. Hi~gins. 103 Fed. 34~. 

47 Sg. 7 St. 189. S. 4 St. 528; 12 St. 840. Cited: Woodward, 238 
rr ~- 2R4. 

48 Sg. 4 St. 411; 7 St. 286. S. 4 St. 528, 616, 682, 780; 5 St. 36, 158, 
186, 256, 704. 766; 6 St. 788. 913; 9 St. 20, 132, 252. 382, 544, 574; 
10 St. 41. 226. 3H5. 6~6: 11 St. 65 . 538. 60!); 22 St. 301 : 26 St. m<!): 
·n St. 861; 32 f<t. 2.:15; 37 St. 122. Cited: 3 Op: A. G. 40; 3 Op. A. G. 238: 
3 Op. A. G. 28~; 3 Op. A. G. 423: 3 Op. A. G. 578: R On. A. G. 5R5; 
::l Op. A. G. n~6; 3 Op. A. G. 6t4; 4 Op. A. G. 491; 16 On. A. G. 31 ; 
34 Op. A. G. 27!1: A1,onvmons. 1 Ff'd. Cas. No . 447: Atlantic. 1fl5 U. S. 
41 ~ : Bu~ter. 135 Ferl. 94 7: Creek. 77 C'. Cls. 1 f\fl : CrP('k. 77 C. Cl<:. 226 ; 
:\TcKPe. 201 Fed. 74; U. S. v. Hayes, 20 F. 2d 873; U. S. ex rel. Srarch, 
3 Okla. 404. 

4o Sq. 7 St. 224. S. 4 St. 705. 780; 5 St. 704, 766; 7 St. 4-17, 423. 427; 
fl Rt. 20. 1R2. 252. 382. 544. 574. 8?1 : 10 St. 41. 315. 686; 11 St. 65, 
169 273, 3q8. 6fl!); 12 St. 44. 221. !\12. 774: 25 St. 565. Cited: Momo. 
Ind. Off., Mar. 13. 1!135; Bustrr. 13fi Fen. 947: C'rnbtree. 54 Fod. 432; 
Crahtree. 54 Feel. 426; Creek, 78 C. Cis. 474; Goat, 224 U. S. 458; U. S. 
rx rel. Searf'h, R Ok · r~. <~ 0 t. 

50 SrJ. 7 St. 32R. S. 4 St. 6R6. 70!1. 7P.O: 5 St. 36. 704. 766: 7 Rt. 4Rl; 
!l St. 20. 13'2 . 2!\2 . 382.544. 574; 10 St.15 (Ch. 66). 41.226,315, 686; 
11 St. 65 16fl . 273. Citrrl: TT . S. v. H'ggin~. 103 Ff'rl. 34R. 

51,<:::. 4 St. 6311. 6'!2 . 705. 7P.O: !1 St. 36. 48. 704. 766: 7 St. 517. 540, 
514 . 5fl6; fl St. 20 132 252 R82 . 54 L 574; 10 St. 15 (Ch 66), 41. 226 315. 
C86: 11 St. 6!\. 16!1. 273. 3R8; 12 St. 44. 221 ; 29 St. 736. Cited: U. S. 
v. Higgins. 103 Fed. 3tR: Webster. 11 How. 437. 

~2 Sg. 7 St. 224. S. 4 St. 636. 682. Cited: Memo. Ind. Off., Mar. 13, 
1 935. 

o.1 Sq. 7 St. 146. R. 4 ~t. 636. 66!1. 682. 780 : 5 St. 36. 323 ~ 6 St. 676, 
74!1. 818: 7 St. 450. 49fl. 500 501: 9 St. 20. 132. 2 1 3, 252. 38-, 544. 574; 
10 St. 15 (Ch. 66). 41. 226. 31!\. 6"6: 11 St. 65. 16!1. 273. 388; 12 
Rt. 44. 221. 512. 774; J::l St. 161. !\41: 14 St. 2!\5, 4.92: 15 St. 1!)8; 
16 St. 13. 544. Cited: 3 Op. A. G. 33; Jones, 175 U. S. 1; Potawatomie, 
27 C. ('}<: . 403. 

M g_ 5 St. 10. 116; 10 St. 6t3. 974. 1078: 15 St. 228: 33 St. 743. Cited: 
11 L. D. Mf' IT'O 400 : R Op. A. G. n91 : 7 On. A. G. 142; Ayres. 44 C. Cls. 
4R; Ayres, 42 C. Cl<:. 3R:'l: B P<:t. 18 Wall. 112: Chif'kasaw. 1!13 TJ. S. ll5; 
Chickasaw. 22 C. Cls. 222: f'hoctaw, 83 C. Cls. 140; Lane, 21 Fed. 755; 
:\1. K. & T . Ry .. 46 C. Cls. 59. 

55 Sq. 7 St. 208. S. 4 St. 636. 705, 780 ; 5 St. 36. 704, 766.: 9 St. 
20, 132. 252, 382, 544, 5H; 10 St. 41, 1078. Cited: U. S. v. Re1ly, 290 
u.s. 33, 
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7 St. 394; Oct. 26, 1832:.._Treaty with Pottawatimie Indians.56 

7 St. 397; Oct. 26, 1832-Treaty with Shawnoes and Delawares. 57 

7 St. 399; Oct. 27, 18B2-'l'reaty with Potowatomies.68 

7 St. 403; Oct. 27, 1832-Treaty with Kaskaskia and Peoria tribes, 
and Michigamia, Cahokia and Tamarois bands, now united 
with two first named tribes, formerly composed Illinois 
Nation. 59 

7 St. 405; Oct. 27, 183~Treaty with Menominee Nation.60 

7 _St. 410; Oct. 29, 1832-Treaty with Piankeshaw and Wea 
Tribes.61 

7 _St. 411; Dec. 29, 1832-Treaty with "United Nation" of Senecas 
and Shawnee Indians (articles of agreement) .62 

7 St. 414; Feb. 14, 1833-Treaty (articles of agreement and con
vention) with Cherokee Nation.63 

7 St. 417; Feb. 14, 1833-Treaty (articles of agreement and con-
vention) with Muskogee or Creek Nation.64 

7 St. 420; Feb. 18, 1833-Treaty with Ottawa Indians.65 

7 St. 423; Mar. 28, 1833-Treaty with Seminole Indians.66 

7 St. 424; May 13, 1833-Treaty (articles of agreement) with 
Quapaw Indians.67 

7 St. 427; June 18, 1833-Treaty with Appalachicola Band.68 

7 St. 428; June 18, 1833-Relinquishment by certain chiefs, of 
land reserved by treaty of Sept. 18, 1823. 

7 St. 429; Sept. 21, 1833-Treaty (articles of agreement and 
convention) with united bands of Otoes and Missourias.69 

7 St. 431; Sept. 26', 1833-Treaty with Unit:ed Nation of Chip
pewa, Ottowa and Potawatamie Indians.70 

7 St. 448; Oct. 9, 1833-Treaty (articles of agreement and con
vention) with confederated bands of Pawnees-Grand 
Pawnees, Pawnee Loups, Pawnee Republicans, Pawnee 
Tappaye.71 

56 Sg. 7 St. 185, 189, 295, 317. S. 4 St. 636, 682. 780; 5 St. 36, 704, 
766; 6 St. 915; 7 St. 467, 468, 469, 505. 532; 7 St. 20. 132, 152. 282, 
544, 574; 10 St. 41; 12 St. 207. Cited: 3 Op. A. G. 33; Doe, 23 How. 
457 ; Pka-o-waq-ash-kum, 8 Fed. 740. 

57 S. 4 St. 636, 682, 780 ; 5 St. 36. 298, 704, 766 ; 9 St. 20, 132, 252, 
382, 544. 574; 10 St. 41, 226, 315, 686; 11 St. 65, 169. 

58 Sg. 7 St. 305, 317. S. 4 St. 636, 780; 5 St. 36, 704. 766; 7 St .. 490, 
532; 9 St. 132, 252, 382, 544, 574: 10 St. 41 , 226. 315, 686; 11 St. 
65, 169, 273, 388; 12 St . . 512, 774; 16 St. 13, 335; 26 St. 989. Cited: 
3 Op. A. G. 33; Crews, 1 Black 352; Jones, 175 U. S. 1; Mullen, 250 
U. S. 590; U. S. v. Higgins. 103 Fed. 348. 

59 Sg. 7 St. 74, 77, 78, 181. S . 4 St. 636, 780; 5 St. 36; 10 St. 1082. 
CiteiD: Bowling, 233 U. S. 528. 

so Ag. 7 St. 342. S. 4 St. 682 ; 5 St. 349, 645 ; 7 St. 506, 566; 10 
St. 1082 ; 20 St. 513. 

et S. 4 St. 636, 780; 5 St. 36. Cited: Bowling, 233 U. S. 528. 
62 S(J. 7 St. 348. 351. S. 7 St. 550 : 9 St. 20. Cited: Eastern Band. 

117 U. S. 288 ; Holden, 17 Wall. 211 ; M. K. & T. Ry., 46 C. Cis. 59 ; 
Ward. 17 Wall. 253; Woodward, 238 U. S. 284. 

63 Rpg. 7 St. 311 ; Sg. 7 St. 286. S. 4 St. 705, 780; 5 St. 36, 704, 766 ; 
7 St. 423, 478; 9 St. 20. 132, 252, 544. Cited: Brewer-Elliott, 260 U. S. 
77 ; Brown. 44 C. Cl:il. 283 ; Cherokee, 155 U. S. 218 ; Cherokee, 187 U. S. 
294; Cherokee, 155 U. S. 196; Cherokee. 135 U. S. 641; Cherokee, 80 
C. Cis. 1 : Eastern Band, 20 C. Cis. 449 ; Eastern or Emigrant. 82 C. Cls. 
180; Guthrie, 1 Okla. T. 414; Heckman, 224 U. S. 413 ; Holilen, 17 
Wall. 211; Jordan, 1 Okla. T. 406: Labadje, 6 Okla. 400: Mehlin. 56 
Fed. 12: M. K. & T. Rv. , 46 C. Cis. 59; Persons, ·40 C. Cis. 411: U. S. v. 
Reese, 27 Fed. Cas. No. 16137; U. S. v. Soule, 30 Fed. 918; Ward, 17 
Wall. 253; Western Cherokees, 82 C. Cis. 566; Western Cherokees, 27 
C. Cis. 1. 

64 Sq. 7 St. 286, 311, 368. S. 4 St. 705. 780; 5 St. 704. 766: 9 Rt. 
20, 132. 252, 574, 821; 10 St. 41, 226. 315, 686; 11 St. 65. 169. 273, 
388, 699: 12 St. 44. 221. 512, 774; 13 St. 161, 541: 14 St. 255: 15 St. 
198; 16 St. 13; 18 St. 146: 19 St. 176, 271. Cited: Corralitos, 33 C. 
Cis. 342; Creek. 77 C. Cis. 159 ; Creek, 302 U . S. 620 ; EastPrn Band , 
117 U . S. 288: Goat, 224 U. S. 458 ; Hanks, 3 Ind. T. 415 ; McKee, 201 
Fed. 74; M. K. & T. Ry., 46 C. Cis. 59; Tiger, 221 U. S. 286; U. S. v. 
Creek. 295 U. S. 103; U. S. Hayes. 20 F. 2d 873; U. S. v. Payne. 8 
Fed. 883 ; U. S. v. Rea-Read, 171 Fed. 501 ; U. S. ex rei. Search, 3 Okla. 
404. 

65 Sg. 7 St. 105, 160, 358. S. 4 St. 636. Cited: 2 Op. A. G. 562. 
oo Sg. 7 St. 36R, 414. Cited: Memo. Ind. Off. , March 13, 1935; Goat, 

224 U. S. 458 ; U. S. ex rei. Search, 3 Okla. 404. 
67 Sg. 7 St. 232. S. 4 St. 705, 780 : 5 St. 36, 704. 766 ; 9 St. 20. 132, 

252, 382. 544, 574: 10 St. 41. 226. 315, 686; 11 St. 65. 169. 273; 12 
St. 44, 221, 512, 774; 13 St. 161. 541; 14 St. 255; 15 St. 198, 513; 16 
St. 13, 335, 544 ; 17 St. 165, 437 ; 18 St. 146, 420; 19 St. 176, 271 ; 
20 St. 63. 295; 21 St. 485 ; 22 St. 68, 433 ; 23 St. 76, 362; 24 St. 29, 
449; 25 St. 217, 980; 26 St. 336, 989; 27 St. 612; 28 St. 286. 876; 29 
St. 321 ; 30 St. 62, 571, 924 ; 31 St. 221, 1058 ; 32 St. 245, 982; 33 St. 
189, 1048; 34 St. 325, 1015; 35 St. 70. 781 ; 36 St. 269, 1058; 37 St. 
518; 38 St. 77, 582; 39 St. 123, 969; 40 St. 561. 934; 41 St. 3, 408, 
1225; 42 St. 5~2. 1174; 43 St. 390. 1141; 44 St. 453; 45 St. 200, 1562; 
46 St. 279. C~ted: 34 Op. A. G. 439 ; 3 L. D. Memo. 435; Moore 5 Ind. 
T . 384: U. S. v. Noble, • 237 U. S. 74: Whitebird. 40 F. 2d 479. ' 

68 Sg. 7 St. 224, 368. S. 4 St. 705. Cited: Memo. Ind. Off., Mar. 13, 
1935. 

eo Srt. 7 St. 272. S. 4 St. 705. 780; 5 St. 36, 158, 704, 766; 9 St. 20, 
132, 252, 382, 574; 10 St. 41, 226. 

7o So. 7 St. 272, 305, 370. S. 5 St. 36. 158. 704. 766; 6 St. 924; 9 St. 
20, 132, 252, 382, 544, 574; 10 St. 41, 226, 252, 315, 686; 11 St. 65, 169. 
273, 388; 12 St. 44. 207. 221. 512, 774: 13 St. 161, 541; 14 St. 255, 
492 ; 15 St. 198 ; 16 ~St. 335. 544 ; 33 St. 189; 44 St. 934; 45 St. 159, 883. 
Cited: 7 Op. A. G. 142; Pam-to-pee, 187 U. S. 371 ; Potowatomie, 27 C. 
CIR. 403. 

n Fl. 4 St. 705, 780; 5 St. 36; 9 St. 20, 132, 252, 382, 544, 574; 10 
St. 41, 226, 315, 686; 11 St. 65, 169, 273. Cite($: P11wnee, 5(1 C. Cis. 1. 

7 St. 450; May 24, 1834-Treaty (articles of convention and 
agreement) with Chickasaw Nation.72 

7 St. 458; Oct. 23, 1834-Treaty with Miami Tribe.73 

7 St. 467; Dec. 4, 1834-Treaty with Potawattimie Tribe.74 

7 St. 467; Dec. 10, 1834-Treaty with Potawattamie Tribe.7~ 
7 St. 468; Dec. 16, 1834-Treaty with Potawattamis Indians.76 

7 St. 469; Dec. 17, 1834-Treaty with Potawattimie Tribe.77 

7 St. 470; July 1, 1835-Treaty with Caddo Nation.78 

7 St. 474; Aug. 24, 1835-Treaty with Comanche and Witchetaw 
Indians.79 

7 St. 478; Dec. 29, 1835-Treaty with Cherokee Tribe.80 

7 St. 490; Mar. 26, 1836---Treaty with Pottawatamy Tribe.81 

7 St. 491; Mar. 28, 1836r-Treaty with Ottawa and Chippewa 
Nations (supplemental article) .8

., 

7 St. 498; Mar. 29, 1836-Treaty with Pottawatamy Band.83 

7 St. 499; Apr. 11, 1836-Treaty with Aub-ba-naub-ba's band of 
Potawattimie Indians.84 

7 St. 500; Apr. 22, 1836---Treaty with Patawattimie Tribe.85 

7 St. 501; Apr. 22, 1836---Treaty with Patawattimie Tribe.86 

7 St. 502; Apr. 23, 1836---Treaty with Wyandot Tribe.87 

7 St. 503; May 9, 1836---Treaty with Chippewa Nation.88 

7 St. 505; Aug. 5, 1836-Treaty with Potawattimie Tribe.89 

7 St. 506 Sept. 3, 1836---Treaty (articles of agreement) with 
Menomonies.90 

7 St. 510; Sept. 10, 1836-Convention with Sioux of Wa-Ha
Shaw's Tribe.91 

7 St. 511; Sept. 17, 1836-Treaty with Ioway Tribe and Band of 
Sacks and Foxes of the Missouri.92 

7 St. 513; Sept. 20, 1836--Treaty with Patawattirnie Tribe.93 

72 Sg. 7 St. 192. Ag. 7 St. 378. S. 4 St. 780; 5 St. 10, 36, 704, 766, 
727; 6 St. 861 ; 9 St. 20, 37, 132, 252; 10 St. 41, 974 ; 15 St. 228; 33 
St. 743. Cited: 3 Op. A. G. 34; 3 Op. A. G. 41; 3 Op. A. G. 170; 3 Op. 
A. G. 591; 7 Op. A. G. 174; 34 Op. A. G. 275; 11 L. D. Memo. 400; 
Ayres. 44 C. Cis. 48; Ayres, 42 C. Cis. 385; Best, 18 Wall. 112; Chicka
saw, 22 C. Cis. 222; Jones, 175 U. S. 1; Love, 21 Fed. 755; M. K. & T. 
Ry., 46 C. Cis. 59. 

73 Sg. 7 St. 189, 295, 300. S. 5 St. 704, 766; 9 St. 20, 252, 544, 574 ; 
10 St. 41, 226, 315, 576, 686, 1093; 11 St. 65, 169, 273, 388; 12 St. 44, 
774; 13 St. 161; 14 St. 255, 492; 15 St. 198; 16 St. 13, 335, 544; 17 
St. 165, 437; 18 St. 146; 19 St. 176, 271 ; 20 St. 63, 295 ~ 21 St. 114, 
485; 22 St. 68, 433; 23 St. 76, 362; 24 St. 29. 449; 25 >:it. 217, 980; 
~6 St. 336. Cited: Old Settlers, 148 U. S. 427; Wau-pe-man-qua, 28 
F ed. 489. 

74 Sg. 7 St. 394. S. 5 St. 36. 
75 Sg. 7 St. 394. 
76 Sg. 7 St. 396. 
11 Sg. 7 St. 309, 394. 
78 S. 5 St. 36, 584. Cited: ·Jones, 175 U. S. 1; U. S. v. Brooks, 10 

now. 442. 
7° Cited: 4 Op. A. G. 560; 4 Op. A. G. 597; 4 Op. A. G. 621; 5 Op. 

A. G. 36. 
80 Sg. 4 St. 411 ; 7 St. 240, 311, 414. S. 5 St. 73, 241, 323, 470, 473, 

523, 681, 719; 6 St. 685, 835; 9 St. 20. 203, 252. 570. 746. 785, 871; 10 St. 
~ 1. 181, 643, 686, 771; 11 St. 65; 12 St. 44. 834, 850; 14 St. 799. Cited: 
Cohen, 3 Ind. at W. , No. 19; 3 Op. A. G. 207; 3 Op. A. G. 297; 3 Op. A. G. 
326; 3 Op. A. G. 431

6
· 3 Op. A. G. 504; 4 Op. A. G. 73; 4 Op. A. G. 175; 

4 Op. A. G. 500; 4 p . A. G. 504 ; 4 Op. A. G. 560 ; 4 Op. A. G. 580; 
4 Op. A. G. 597: 4 Op. A. G. 613; 5 Op. A. G. 36 ; 5 Op. A. G. 268; 5 Op. 
320; 7 Op. A. G. 54; 16 Op. A. G: 225; 16 Op. A. G. 300; 17 Op. A. G. 
72; 30 Op. A. G. 284; 34 Op. A. G. 275; 7 L. D. Memo. 517; 8 L . D. 
Memo. 196 ; Memo. Sol., Feb. 28, 1935, Apr. 23, 1936. Aug. 14, 1937. 
.\tlantic. 165 U. S. 413 ; Brewer-Elliott, 260 U. S. 77 ; Cherokee, 155 
U. S. 218; Cherokee. 187 U. S. 294; Cherokee, 155 U . S. 196; Cherokee, 
135 U. S. 641 ; Cheroltee, 270 U. S. 476; Cherokee, 80 C. Cls: 1 ; Cor
ralitos, 33 C. Cis. 342; Delaware, 38 C. Cis. 234 ; Eastern Band, 20 
C. Cls. 449: Eastern Cherokees, 45 C. Cis. 229; Eastern or Emigrant, 
P.2 C. Cis. 180; Elk, 112 U. S. 94; Glenn-Tucker, 4 Ind. T. 511 ; Guthrie, 
1 Okla. 454; Heckman, 224 U. S. 413; Holden, 17 Wall. 211; Jordan, 
1 Okla. T . 406; Labadie, 6 Okla. 478; Langdon, 14 Fed. Cas. No. 8062; 
Mackey, 18 How. 100; Mehlin, 56 ~'ed. 12; Moore, 2 Wyo. 8: M . K. & T . 
Ry. , 46 C. Cls. 59; Old Settlers, 148 U. S. 427; Persons, 40 C. Cis. 411; 
Raymond. 83 Fed. 721; Stephens, 174 U. S. 455; 'T''alton, 163 U. S. 376; 
Thomas, 169 U. S. 264 ; U. S. v. Boyd, 68 Fed. 577; U . S. v. Boyd, 83 
Frd. 547; U. S. v. Cherokee, 202 U. S. 101; U. S. v. Hayes, 20 F . 2d 
~73 ; U. S. v. Reese, 27 Fed. Cas. No. 16137 : U. S. v . Rogers. 23 Fefl. 
658: U. S. v . Swain, 46 F. 2d 99; U. S. v. Wrip:ht. 53 F. 2d 300; Ward, 
17 Wall. 253; Western Cherokees, 82 C. Cis. 566; Western Cherokees, 
27 C. Cis. 1. 

s1 Sq. 7 St. 399. S. 5 St. 73. 
82 Sg. 4 St. 492 ; 7 St. 218. S. 5 St. 73. 323, 704, 766; 6 St. 924; !l 

St. 20, 132, 252, 342, 382. 544. 574; 10 St. 15 (C. 66). 41. 226, 315, 686; 
11 St. 169. 621 ; 12 St. 221. 512; 33 St. 1048. Cited: 3 Op. A. G. 206; 
Ottawa. 42 C. Cis. 240 ; Spalding, 160 U. S. 394 ; U. S. v. Higgins, 103 
Fed. 348. 

83 S. 5 St. 73. 
s4 Sg. 7 St. 378. S. 5 St. 73. 
ss Sa. 7 St. 378. S. 5 St. 73. 
86 Sg. 7 St. 378. S. 5 St. 73. 
~Sq. 7 St. 160; 7 St. 178. 
88 Sg. 7 St. 105. S. 5 St. 73 ; 11 St. 633 ; 12 St. 1105. Cited: Chip-

pewa. 80 C. CIR. 410 ; Chippewa, 301 U. S. 358. • 
so Sg. 7 St. 394. S . 5 St. 158 ; 7 St. 532. 
00 Sa. 7 St. 303, 34'2. 405. S. 5 St. 158. 704; 9 St. 132, 252, 382. 544, 

574. 952; 10 St. 15 (C. 66), 41. 226, 315. 686, 792. Cited: 5 Op. A. G. 31. 
91 Ag. 7 St. 272. S. 5 St. 158. Cited: Graham, 30 C. Cis. 318. 
92 Ag. 7 St. 272. S. 5 St. 158, 323 ; 7 St. 543, 568. Cited: State of 

Missouri, 7 How. 660. 
98 s. 9 st. 20. 
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7 St. 514; Sept. 22, 1836-Treaty with Potawattimie Tribe.9
" 

7 St. 515; Sept. 23, 1836-Treaty with Potawattamie Indians.96 

7 St. 516; Sept. 27, 1806---Uonvention with Sac aud Fox Tribe.00 

7 St. 517; Sept. 28, 1836-Treaty with Sac and Fox Tribe.9'1 
7 St. 524; Oct. 15, 1836-Treaty (articles of a convention) with 

Otoes, Missouries, Omahaws and Yankton and Santee bands . 
of Sioux.08 

7 St. 527; Nov. 5'0, 1836-Convention with Wahpaakootah, Susse
ton, and Upper Medawakanton tribes of Sioux lndians.IKl 

7 St. 528; Jan. 14, 1837 1-Treaty with Saganaw tribe of Chip
pewa Nation.2 

7 St. 532; Feb. 11, 1837-Treaty with Potawatomie Tribe.8 
7 St. 533; May 26, 1837-Treaty with Kioway, Ka-ta-ka and 

Ta-wa-ka-ro Nations! 
7. St. 536; .July 29, 1837-Treaty with Chippewa Nation. 15 

7 St. 538; Sept. 29, 1R37-Treaty with Sioux Nation.6 

7 St. 540; Oct. 21, 1837-Treaty with confederated tribes of Sacs 
and Foxes.' 

7 Rt. 542; Oct. 21, 1837-Treaty with Yankton tribe of Sioux 
Indians.8 

7 St. 543; Oct. 21, 1837-Treaty with Sacs and Foxes of Missouri.~ 
7 St. 544; Nov. 1, 1837-Treaty with Winnebago Nation.10 
7 St. 547; Nov. 23, 1837-Treaty with Ioway Indians.11 

7 St. 547; Dec. 20, 1837 12-Treaty with Saganaw tribe of Chip-
pewas.18 

7 St. 550; Jan. 15, 1838-Treaty with New York Indians.u 
7 St. 565; Jan. 23, 183'8-Treaty with Chippewa Nation.15 
7 St. 566; Feb. 3, 1838-Treaty with Oneida Indians. (First 

Christian and Orchard parties) .16 

7 St. 568 ; Oct. 19, 18:38-Treaty with Ioway Tribe.n 
7 St. 569; Nov. 6, 1838-Treaty with Miami Tribe.13 

94 R 5 St. HiS. 
95 s. 5 St. 158 ; 7 St. 532. 
90 Ary. 7 St. 272. S. 5 St. 158. Cited: State of Missouri, 7 How. 660. 
9'1 Sg. 7 St. 374. S. 5 St. 158. 704, 766; 10 St. 750; 11 St. 65. 
vs fl<l. 7 St. 328. S. 5 St. 1M. 
99 S,q. 7. St. 328. S. 5 Rt. 158; 11 St. 169. 
1 Included with this Treaty as an amendment is the Treaty of Dec. 

20. 1837, 7 St. 547. 
2 Sg. 3 St. 608 ; 5 St. 766 ; 7 St. 105, 203, 305 ; 8 St. 218. S. 5 St. 298, 

565. 578: 9 St. 20, 132. 252, 382. 544. 574, 777; 10 St. 41, 226. 315, 686: 
J 2 St. 512. 84~. Cited: Chippewa. 301 U. S. 358 : New York Indian!>, 
5 Wall. 761; Shepard, 40 F<'<'l. 341; U. S. v. Kie, 26 Fed. Cas. No. 
1M28a. 

3 Sg. 7 St. 39-t-, 399, 505, 515. S. 5 St. 158, 453. 
4 S. 5 St. 323. 
5 £{ n St. 298, 402. 704, 766; 7 St. 591 ; 9 St. 20. 132. 252. 382, !'i-44. 

574; 10 St. 41, 226, 315, 686; 11 St. 65. Cited: Cain. 2 Minn. L. Re ·. 
J 77; Op. Sol. M. 11380. June 17. 1924, M. 27381. Dec. 13. 1934. M. 
28107, .June 30. 1936 : Chippewa. 80 C. Cls. 410 ; U. S. v. First, 234 
U. S. 245; U. S. v. Higgins, 103 Fed. 348; U. S. v. Minnesota, 270 
U. S. 181. 

o S . 5 St. 323. 704, 766; 9 St. 20. 132. 252, 382, 544: 10 St. 41. 226. 
:n5. 6R6. 954; 11 St. 65. 169. 273. 388: 12 St. 4t; 39 St. 1195. Cited: 
Cain, 2 Minn. L . Rev. 177; Grahnm. 30 C. Cis. 318; Medawakanton, 
57 C. C)R. 357: U. R v. Higgins. 103 Ti'f'd. 34R. 

7 Sa. 7 Rt. 328. 374. S. _ 5 Rt. 298. 32::!. 704. 766; 7 St. 596; 9 St. 20. 
1 ::!2. 252. 382. 544. 574 : 10 St. 41. 226. 315. 686: 11 St. 65. 169. 273. 
R88; 12 St. 44. 221. 512. 774: 13 St. 161. 541; 14 St. 255. 4!)2; 15 St. 
1!l8; 16 Rt. 1::!. 335. :>44: 17 St. 16n. 437; 1R Rt. 146. 420: l!l St. 176. 
271 ; 20 St. 295; 21 Rt. 114. 485: 22 St. 68. 433: 2::! St. 76. 362: 24 St. 29 . 
4-Hl : 25 St. 217. 980 : 26 St. 336. !l89 ; 27 St. 120. 612 : 28 St. 28fl. R76 ; 
2!1 St. 321; 30 St. 62, 571. 924; 31 St. 221. 1058: ::!2 St. 245. 982; 
R::! St. 189. 1048: 34 St. 325. 1015; 35 St. 70, 781; 36 St. 36'3. Oif('d: 
S::t(' & Fox. 220 U. S. 481. 

R Sq. 7 St. 328. S . 5 St. 2!18. Cited: G1·ahnm. 30 C. ClR. 318. 
n Sg. 7 Rt. R4. 229. 272. 328, 511. S. 5 St. 298. 402. 704; 11 St. 273; 

1!l Rt. 176. 271: 20 St. 295; 21 St. 114, 485; 22 St. 68. 433; 24 St. 
29. 44!): 2!') St. 217. 

1o S.a. 7 St. 374. S. 5 St. 298. 402. 704. 766 ; 9 Rt. 20. 132, 252, 382, 
544. 570. 574. 878; 10 St. 41. 226, 315. 686: 11 St. 65. 169. 273, 329. 38R; 
12 St. 44. 774: 13 St. 161. 541: 14 St. 255. 492; 15 St. 198; 16 St. 13, 
335, 544; 17 St. 165, 437 ; 18 St. 146, 420 ; 19 St. 176, 271 ; 20 St. 295 : 
21 St. 114, 485; 22 St. 68. 433; 23 St. 76. ~62: 24· St. 29. 449; 25 St. 
217. 9RO: 26 St. 336. !189 : 27 St. 120. 612 ; 28 St. 286. 876 : 29 St. 
321 ; 30 St. 62. 571. 924 : 31 St. 221. l 058: 32 St. 24!5: 3::! St. 189 1048; 
:l4 St. 325. 1015; 35 St. 70, 781. Cited: 3 Op . .A. G. 471; U, S. v. Higgins, 
103 Fed. 348. 

11 Sg. 7 St. 528. 
12 See Treaty of Jan. 14. 1837, 7 St. 528. 
1a S. 5 St. 298. Cited: Chipppwa, 301 U. S. 358 ; Shf'pard. 40 F~>d. Ml. 
u S.IJ. 4 Rt. 411. 428; 7 St. 342, 411. S. 5 St. 298. 323: 7 St. ~86; 

!) Rt. 20. 252: 10 St. 15 (C'h. 66) : 11 St. 425. 735: 12 St. 991. 01tNL: 
:~ Op . .A. G. 624: 1 · L. D. Mem(). 35 ; Fellows. 19 How. 366; New Yorl{ 
IndianA. 170 TJ. S. 1: U. S. v. Boylan, 265 Fed. 165; U. S. v. Nf'w York 
Indians. 173 U. S. 464. 

15 Sg. 7 Rt. fi28. S. 5 St. 298. 402. 680. Cited: Shepard. 40 FP.d. 341. 
1s Sg. 7 St. 342, 405. S. 5 St. 298. Cited: Memo. Sol. Off., Jan. 16, 

1934 ; U. S. v. Boylan, 265 Fed. 165; U. S. v. Foster, 25 Fed. Cas. No. 
15141; U. S. v. Paine. 206 U. S. 467. 

17 Sa. 7 St. 231, 272. 320. 511. 8. 5 St. 704. 766; 9 St. 132. 252, 
382. 544. 574: 10 St. 41, 226, 315, 686; 11 St. 65, 169, 273, 388; 12 St. 
44. 221, 512. 774: 14 St. 255. 

1s Sl?. 7 St. 189. 300. S. 5 St. 323, 402. 453, 542, 704, 766 : 9 St. 
20. 132. 252, 801 ; 10 St. 576, 1093. Oited: 6 Op . .A. G. 440; 12 Op . .A. G. 
~36; 17 Op. 4. G. 410; W~u-pe-man-q.ua, 28 Fe<J. 489. 

7 St. 574; Nov. 23, 1838-Treaty with Creek Nation.19 

7 St. 576; Jan. 11, 1839-Treaty with Great and Little Osage 
Indians.:.ro 

7 St. 578; Feb. 7, 1839-Articles Supplementary to certain 
treaties with Saganaw tribe of Chippewas.21 

7 St. 580; Sept. 3, 1839-Treaty with the Stockbridges and 
Munsee Tribes.22 

7 St. 582; Nov. 28, 184()-Treaty with Miami Tribe.28 

7 St. 586; May 20, 1842-Treaty with Seneca Nation.2
" 

7 St. 591; Oct. 4, 1842-Treaty with Uhippewa Indians.25 

7 St. 596; Oct. 11, 1842-Treaty with confederated tribes of Sac 
and Fox Indians.28 

7 St. 601; Sept. 15, 1797-Contract with the Seneka nation of 
Indians.27 

8 STAT. 

8 St. 116; Nov. 19, 1794-Treaty with Great Britain.28 

8 St. 138; Oct. 27, 1795-Treaty with Spain.29 

8 St. 200; Apr. 30, 1803-Treaty with France.80 

8 St. 218; Dec. 24, 1814-Treaty with Great Britain.81 

8 St. 252; Feb. 22, 1819; Oct. 29, 182()-Treaty with Spain.83 

8 St. 302; Apr. 5, 17, 1824-Convention with Russia.83 

8 St. 410; Apr. 5, 1831-Treaty with Mexico. 

9 STAT. 

9 St. 13 ; May 19, 1846; C. 22-An Act to provide for raising a 
Regiment of mounted Riflemen, and for establishing mili
tary Stations on the Route to Oregon. 

9 St. 20; June 27, 1846; C. 34-An Act making appropriations 
for the current and contingent expenses of the Indian DE>
partment, and for fulfilling treaty stipulations with the 
various Indian Tribes, for the year ending .June 30, 1847.84 

R. S. 2092, 25 U. S. C. 131. U. S. C. A. Historical Note: 
R. S. 2093 was derived from sec. 1 instant Act. No appro-

19 S. 5 St. 323, 704, 766; 9 St. 20, 132, 252, 382, 544, 574; 10 St. 41, 226, 
315, 57'6 ; 11 St. 599. 

20 Sg. 7. St. 240. 241. S. 5 St. 402, 704, 766; 9 St. 20. 132, 252. 382, 
544, 574: 10 St. 41, 226. 315, 686; 11 St. 65. 16!); 16 St. 335. Cited: 
Labadie, 6 Okla. 400; Osage Tribe, 66 C. Cis. 64. 

21 Sg. 7 St. 528. 8. 5 St. 323. 
22 S. 5 St. 402. 
23 s,.,. 7 St. 300. S. 5 St. 493. 542. 70!, 766: 9 81. 20. 132. 252. 382. 

544, 574 .i. 10 St. 41, .226, 315, 686. 10.93; 11 St. 65, 1_69, 273, 388; 12 
S_t. ~4. 2:<:1, 512, 774 J. _13 St. 161, 541, 1_7 St. 213. Otted: 6 Op . .A. G. 
440 , 12 Op . .A. G. 23t), 17 Op . .A. G. 410 , Wau-oe-man-qua. 28 FP<'I. 489. 

24 Ag. 7 Sr. 550. S. 9 St. 20; 11 St. 735; 12 St. 991. Cited: Fellows, 
19 How. 366; New York Indians, 5 Wall. 761; New York ex rei. Cutler, 
21 How. 366; U.S. v. Seneca, 274 Fed. 947. 

26 Sq. 7 St. 303, 536. S. 5 St. 612, 704, 766; 9 St. 20. 132, 252, 382, 
544, 574 ; 10 St. 41, 226, 315, 686; 11 St. 65, 169, 273, 388; 12 St. 44. 
·>21. 512, 774; 13 St. 161, 541; 14 St. 255, 492; 16 St. 13. 335, 544: 17 
St. 165. 437 ; 18 St. l 46. 420 ; 19 St. 176. . Cited: Cain. 2 Minn. L. Rev. 
1.77 ; 19 L. D. 518; Op. Sol., M. 27381, Dec. 13, 1934, M. 28107. June 30, 
1936; Chippewa. 80 C. Cis. 410; Chippewa. 301 U. S. 358; U. S. v. First, 
234 U. S. 245; U. S. v. Higgins, 103 Fed. 348; U. S. v. Stearns, 245 U. S. 
436; U. S. v. Thomas. 47 Fed. 488 ; Wisconsin. 201 U. S. 202. 

26 Sg. 7 St. 229. 374, 540. S. 5 St. 612, 681. 704. 766; 7 St. 70. 596, 
601; 9 St. 20. 132, 252, 382, 544, 574; l 0 St. 41, 226. 315. 686; 11 St. 
65, 169. 273, 388; 12 St. 44, 221, 512, 774; 13 St. l 61, 541; 14 St. 255, 
492: 15 St. 198; 16 St. 13. 335, 544; 17 St. 165. 437; 18 St. 146. 420; 
19 St. 176. 271 ; 20 St. 295; 21 St. 114, 485 ; 22 St. 68, 433 ; 23 St. 76, 
362; 24 St. 29, 449; 25 St. 217, 980 ; 26 St. 336, 989; 27 St. 120, 612; 
28 St. 286 ; 29 St. 321 ; 30 St. 571 ; 31 St. 221 ; R2 St. 245. 982 ; 33 St. 
189; 34 St. 325; 35 St. 781. Cited: 53 I. D. 187; In re Lelah-Puc-Pa
Chee, 98 Fed. 429; Kenne{ly, 241 U. S. 556; NPw York Indians. 5 Wall. 
761 ; Pennock, 103 U. S. 44; Peters, 111 Fed. 244; Sac & Fox, 45 c. Cis. 
287; Sac & Fox. 220 U. S. 481. 

27 S.q. 2 St. 139; 7 St. 70. 
28 Sg. 7 St. 49. Cited: McCandless, 25 F. 2d 71. 
29 S. 8 St. 200. 
ao S. 2 St. 245, 641. Sg. 8 St. 138. 
81 S. 7 St. 141, l528. Oited: Kansas, 80 C. Cis. 264 ; McCandless, 25 

F. 2d 71. 
112 S. 3 St. 523, 637, 750; 23 St. 296. Cited: Chickasaw, 75 C. Cis. 426. 
aa S. 4 St. 276. 
:~<~ Sif. 1 St. 618: 4 St. 56, 181. 735; 5 St. 158; 7 St. 35, 44, 49, .Art. 4, 

68. 74, 84, 91, 98, 100, 105, 113 (Sept. SO, 1809, correct date) ; 7 St. 
16~ 17~ 18~ 18~ 18~ 20~ 210, 21~ 224, 229, 23~ 24~ 244, 28~ 28~ 
29~ 30~ 30& 32~ 32~ 32& 33~ 34~ 351, 35~ 36~ 36~ 37~ 37~ 378, 
391, 394. 397, 411. 414, 417. 424. 429. 431, 449, 450, 458 (Oct. 2.,, 1R34, 
correct date) ; 7 St. 463 (Oct. 23. 1834. correct date) ; 7 St. 463 (Oct. 
23, 1834, correct date) ; 7 St. 478, 487, 491. 492. 513, 528. 536. 538, 
540, 544, 550, 569, 574, 576. 582. 586, 591. 596. 766; 9 St. 821 ; 11 St. 
5Rl. S. 9 St. 132. 252, 382. 544, 574; 10 St. 15, 41, 226. 686; 11 St. 
65. 169. 273. 362, 388; 12 St. 44, 221, 512, 774; 13 Rt. J 61, 541; 14 St. 
255. 492; 15 St. l 98; 16 St. 13, 335. 544; 17 St. 165. 437 ; 18 St. 420; 
19 St. 176. 271; 20 St. 63, 295; 21 St. 114. 485; 22 St. 68. 433; 23 Rt. 
76, R62; 24 St. 29. 449; 25 St. 217. 980; 26 St. R36. 989: 27 St. 120. 612: 
28 St. 286. 876; 29 St. 321 ; 30 St. 62, 571. 924; 31 St. 221. 1058; 32 
St. 245, 982; 33 St. 189. 1048 ; 34 St. 325, 1015; 35 St. 70. 781. Cited: 
16 Op. A. G. 225; 16 Op . .A. G. 300; Seneca, 162 U. S. 283; U. S. v. 
Humason, 26 Fed. Cas. No. 15420. · 
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priation for any superintendent of Indian Affairs has been 
made since the Act Mar. 3, 1877, sec. 1, 19 St. 271. 

9 St. 37; July 15, 1846; C. 37-An Act to legalize certain land 
sales made at Chocchuma and Columbus, in the State of 
Mississippi, and to indemnify the Chickasaws therefor.35 

9 St. 40; July 23, 1846; C 65-An Act making Appropriations 
for certain Objects of Expenditure therein specified.80 

9 St. 50; Aug. 3, 1846; C. 77-An Act to grant the right of pre
emption to actunl settlers on the lands acquired by treaty 
from the Miami Indians in Indiana.87 

9 St. 55; Aug. 6, 1846; C. 8R-An Act to repeal an Act entitled 
"An Act for the relief of the Stockbridge Tribe of Indians in 
the territory of Wisconsin," approved March 3, 1843, and 
for other purposes.88 

9 St. 85; Aug. 10. 1846: C. 175--An Act making Appropriations 
for the civil and diplomatic expenses of Government, for 
the year ending the thirtieth day of June, 1847, and for 
other purposes. 

9 St. 114; Aug. 3, 1846; J. Res. No. XVII-Joint Resolution to 
authorize the Secretary of War to adjudicate the claims of 
the Su-quah-natch-ah, and other clans of Choctaw Indians. 
whose cases were left undetermined by the Commissioners 
for the want of the Township Maps.89 

9 St. 132; Mar. 1, 1847; C. 31-An Act making Appropriations for 
the current and contingent expenses of the Indian Depart
ment, and for fulfilling treaty stipulations with the various 
Indian Tribes, for the year ending June 30, 1848.40 

9 St. 155; Mar. 3, 1847; C. 47-An Act making appropriations 
for the civil and diplomatic expenses of Government for 
the year ending the thirtieth day of June. 1848, and for 
other purposes. 

9 St. 202; Mar. 3, 1847; C. 64-An Act to amend an Act entitled 
"An Act to amend 'An Act to carry into effect in the States 
of Alabama and Mississippi the existing compacts with those 
States with regard to the five per cent. fund and the school 
reservations.'" u 

9 St. 203; Mar. 3, 1847; C. 66--An Act to amend an Act en
titbd "An Act to provide for the better organization of the 
Department of Indian affairs," and an Act entitled "An 
Act to regulate Trade and Intercourse with the Indian Tribes, 
and to preserve peace on the Frontiers," approved June 30, 
1834, and for other purposes.42 Sec. 1-R. S. sec. 2066, 25 
TJ. ~- 0. 40. U~CA Historical Note: R. S. 2066 was de
rived from sec. 7 of Act .Tune 30. 1834, 4 St. 736, entitled 
"An act to provide for the organization of the department 
of Indian affairs," and from sec. 1 re above Act, amendatory 
of the saiO net of 1834. Sec. 3-R. S. 2086. 2087, 25 U. S. C. 
111.48 USCA Historical Note: R. S. 208G was derived from 
sec. 11 of act June 30, 1834, 4 St. 737, entitled "An act to 
provide for the organization of the department of Indian 
Affairs"; ~ec. 3 of Act March 3, 1847, 9 St. 203; sec. 3 of 
Act Aug. 30, 1852, 10 St. 56, being the Indian appropriation 
act for the fiscal :vear 1853. :mil sec~. 2 and 3 of act July 15, 
1870, 16 St. 360 being the Indian appropriation act for the 
fiscal year 1871. 

9 St. 213; Mar. 9, 1848; C. 15--An Act authorizing persons. to 
whom Reservations of Land have been made under certain 
Indian Treaties, to alienate the same in Fee." 

9 St. 252; July 29. 1848: C. 118-An Act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with the 
various Indian Tribes. for the year ending June 30, 1849, 

8~ Sa. 7 Rt. 4!'i0. 
se 8{1. 5 St. 493: 9 St. 842 (Jan. 14, 1846, correct date). 

87 8{1. 5 St. 251 ; 5 St . 38?.. fiHl. 
86 Rg. 5 St. 645 : S. 9 St. 955 : 10 St. 686; 11 St. 663. 
89 Sg. 5 St. 513. S. 9 Rt . !'144. 
40 Sr7. 1 St. 618: 4 St. 20. 56, 181, 735: 5 St. 158. 513, 766: 7 St. 35 

44, 49. Art. 4: 68, 74, 84, 91, 98, 100, 105-t 113 (Sept. 30, 1809, cor
rect date). 160. 178. 185 186. 188. 189. 20;i. 210. 218. 224. 229. 2:~4 . 
240, 244. 2R4. 286. 2!10. 295. 300. 303 Rll. 317, 320 323 327 328 RR3 
R!H. 3!15. 366. 368. 370, 374. 378. 391, 394, R97, '399, ' 414, ' 417.' 424 : 
429, 431, 449. 450. 491. 492. 506. 528. 536. 53& 540. 544. 568. 569. 
574. 576, 582, 591, 596; 9 St. 20, 821, 842, 853, 871, 878; 10 St. 701; 11 
St. 581. 

41 A.Q. 5 116, 727. Sg. 3 St. 348, sec. 5. 
42 Ag. 4 St. 729 sec. 20: 4 Rt. 735, sec. 11. Sg. 7 St. 478. 48R. S. 

9 St. 252. 544. 570 : 10 St. 15. 226. 315. Cited: 6 Op A G 49 · 14 
On. A. G. 290; 16 Op. A. G. 225: 16 Op. A. G. 300; Memo. Sol.: July 3, 
Hl36: Fowler, 1 Wash. T. R: Gho. 1 Wnsb. T. 325; Hicks, 12 Fed. CaR. 
No. 6458 ; U. S. Exp., v .. 191 Fed. 673 ; Kent. CAL. . 

43 See: 2fi U. S. C. 474 ( 48 St. 987, sec. 14). Cited: U. S. Exp., 191 
Fen . 673: Webster, 266 U. S. 507. 

44 S(l. 7 St. 378, Art. ~· 

and for other purposes.45 Sec. 2-R. S. 2099; 48 Sec. 4-R. 
S. 3689. 

9 St. 265: July 29'. 1848; C. 120-An Act for the relief of certain 
surviying widows of officers and soldiers of the Revolution
ary Army!7 

9 St. 284: Aug. 12. 1848: C. 166-An Act making appropriations 
for the chil and diplomatic expenses of Governmt>nt for the 
year ending the thirtieth day of Juue, 18-19, and for other 
pu 1·poses. o1S 

9 St. 323; Aug. 14, 1848; C. 177-An Act to establish the ter
ritorial government of Oregon!9 

9 St. 337; July 25, 1848; J. Res. No. XIX-A Resolution to sanc
tion an agreement made between the Wyandotts and Dela

·wares for the purchase of certain lands by the former, 
of the latter tribe of Indians.50 

9 St. 339; Aug. 7, 1848; J. Res. No. XXI-A Resolution authoriz
ing the proper accounting officers of the Treasury to make 
a just and fair statement of the claims of the Cherokee 
Nation of Indians, according to the principles established 
by the treaty of August, 1846.51 

9 St. 342; Jan. 26, 1849; C. 24-An Act to supply deficiencies in 
the appropriations for the service of the fiscal year ending 
the thirtieth of June, 1849.52 

9 St. 344; Jan. 26, 1849; C. 25--An Act authorizing the pnyment 
of interest upon the adv.ances made by the State of Alabama 
for the use of the United States Government, in the suppres
sion of the Creek Indian hostilities of 1836 and 1837, in 
Alabama. 53 

9 St. 346; Feb. 19, 1849; C. 55-An Act to relinquish the rever
sionary interest of the United State:;; in a certain Indian 
Reservation in the State of Alabama.54 

9 St. 354; Mar. 3, 1849; C. 10()-An Act making appropriations 
for the civil and diplomatic expenses of government for 
the year ending the thirtieth of June" 1850, and for other 
purposes. 

9 St. 370; Mar. 3, 1849; C. 101-An Act making appropriations 
for the support of the Army for the year ending the thirtieth 
of June, 1850.55 

9 St. 382; Mar. 3, 1849; C. 106--An Act making appropriations 
for the current and contingent expenses of the Indian De
partment; and for fulfilling treaty Rtipulations with the 
various Indian tribes, for the year ending June 30, .1850.58 

9 St. 395; Mar. 3, 1849; C. 108-An Act to establish the Home De
pa rtment, and to provide for the Treasury Department an 
Assistant Secretary of the Treasury, and a Commissioner 
of the Customs. 57 Sec. 1- R. S. 161, 277, 437, 440; Sec. 2-R. S. 
444; Sec. 3-R. S. 248, 441; Sec. &-R. S. 441; 5 U. S. C. 
485; Sec. 6-R. S. 441; Sec. 7-R. S. 441, 443; Sec. 8-R. S. 441; 
Sec. 9-R. S. 441: Sec. 12-R. S. 269, 316, 317, 318, 2639; Sec 
13-R. s. 234, 245, 2204. 

9 St. 403; Mar. 3, 1849: C. 121-An Act to establish the Territorial 
Government of Minnesota.158 

45 F<fT. 1 St. 618 ; 4 St. 20. 56. 181. 442. 729. 735 : 5 Rt. 158 ; 7 St. 35, 
44. 49. Art. 4: 68. 74. 84. 91. DR, 100. 10:'5. 113, 160, 17R, 185 1P6 188 
1P9 203, 210, 218. 22~ 22~ 234, 24~ 284. 286. 29~ 295 . 30~ 30i 31i 
320.323.327. 328. 333,348, 351 , 355,366,368,370,374, 378, 391,394,397: 
399, 414, 417, 424, (May 13, 1833, correct date), 429. 431 449 450 458 
4t13. 478. 491. 506, 528, 536, 538, 540, 544, 550. 568, 569.' 574, 576: 58( 
!182 591. 596; 9 St. 20, 203, 821, 842, 853. 878. 904. 908 (Aug. ~1, 1847, 
cnrrert date). S. 9 St. 342. 544; 10 St. 290. 686: 11 St. 362 581: 18 St. 
402, 420; 27 St. 612. Cited: 17 Op. A. G. 72; Memo. Sol. Off., FPh. 13, 
1!')34 : E nRtern Band, 20 C. Cl<;. 449; Jump. 100 F. 2rl 130; U . S. v. B rwd, 
fi8 F ed. 577; U. S. v. Boyd, 83 Fed. 547 i U. S. v. Wright, 53 F. 2d 300; 
Western Cherokees, 27 C. Cis. 1. 

4° Citeil: U. S v. Berry, 4 Fed. 779. 
t7 f:/. 27 Rt. 612. 

A.. 4~~1iR 7 St. 215, Art. 4; 286, Art. 9. Cited: 5 Op. A. G. 46; 5 Op. 
49 Fin. N. W. Ord. 1787, U. S.C. (1934 ed.) p. XXIII. S. 9 St. 342. 423, 

437; 3~ St. 2006. Cited: 7 Op. A. G. 2!l3: 14 Op. A. G. 568; 20 Op. 
A.~· 42; Mrmo. Ind. Off'., Dec. 4, 1931; Pickett, 1 Ind. T. 523. 

S. 10 St. 1048, 1159. 
51 Sg. 9 St. 871. Cited: Eastern Band, 20 C. Cis. 449 ; Old Settlers 

148 U. S. 427 : Western Cherokees, 82 C. Cis. 566. 
52 S ,q. 7 St. 491 ; 9 St. 252, 323. 
.53 S. 10 St. 214. 
54 Sg. 7 St. 120. 
56 S .q. 9 St. 95!5. 
58 Sg. 1 St. 618; 4 St. 20, 56, 181, 442, 735; 5 St. 158 · 7 St. 35, 44 

49. Art. 4 : 68, 84, 91, 94. 98. l 00. 105, 113. 1 fiO. 178, '185 1 R6 1 88' 
18!l, 208, 210, 218, 224, 23~ 240. 286. 290. 295. 300. 303: 317: 320: 
323, 327, 328, 333. 348. 355. 366, 368, 370. 374. 378, 3!')1. 3D4. 397, 399, 
481, 424 (May 13, 1823. correct date), 429. 449. 491, 506, 528, 536 
540. 544. 568. 574. 57ft 582, ~91. 59fl: 9 St. 20. R21, 842. 853, 878, 952 i 
11 St. 581. S. 10 St. 1576. C~ted: Memo. Sol., Nov. 11, 1935. 

57 Sri. 9 St. 59. Citerl: 36 On. A. G. 98; 1 L. D. Memo. 103; 3 L. D. 
425: OP. Sol., M. 25~58, June 26. 1929: On. A. G. to Sec. Int., Oct. 5, 
1929; Memo. Sol.. Feb. 28. 1935: Belt. 15 C. Cis. 92 · Bowling 299 
Fed. 438: King. 111 Fed. 860; U. S. v. McDougall's, 121 tJ. S. 89. ' 

58 Citell: Minnesota, 185 U. S. 373. 
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9 St. 423 ; May 15, 1850; C. 10-An Act to supply deficiences in 
the appropriations for the service of the fiscal year ending 
the thirtieth of .June, 1850.50 

9 St. 428; May 23, 1850; C. 11-An Act providing for the taking 
of the se,·enth and subsequent censuses of the United States, 
and to fix the number of members of the House of Renre
sentatives, and provide for their future apportionment arriong 
the several states. Sec. 1-R. S. 2176; Sec. 25-R. S. 21. 

9 St. 437; June 5, 1850; C. 16-An Act authorizing the negotia
tion of treaties with the Indian Tribes in the Territory of 
Oregon. for the extinguishment of their claims to lands lying 
west of the Cascade Mountains, and for other purposes.00 

Sec, 2-R. S. 2046; Sec. 4-R. S. 2058, 25 U. S. C. 31. 
U. S. C. A. Historical Note: 'The deriva tive sections for 
R. S. 2058 were sec. 7 of Act June 30, 1834, 4 St. 736; sec. 
4 of Act June 5, 1850, 9 St. 437; and sec. 5 of Act Feb. 27, 1851, 
9 St. 587. No appropriation for any superintendent of Indian 
A:ff:tirs has been made since Act Mar. 3, 1877, c. 101, sec. 1, 
19 St. 271. 

9 St. 439; July 18, 1850; C. 23-An Act for the construction of 
certain roads in thr Territory of Minnesota, and for other 
purposes. 61 

9 St. 446; Sept. 9, 1850; C. 49--An Act proposing to the State of 
Texas the establishment of her Northern and Western 
Boundaries, the relinquishment by the said State of all ter
ritory claimed by her exterior to said boundaries, and of 
all her claims upon the United States, and to establish a 
territorial government for New l\lexico.62 Sec. 2-R. S. 1839, 
1840, 1896; Sec. 3-R. S. 1841, 1842; Sec. 5-R. S. 1847, 1848, 
1849, 1922; Sec. 6-R. S. 1846, 1859, 1860; Sec. 7-R. S. 1850, 
1851 ; Sec. 17-R. S. 1891. 

9 St. 453; Sept. 9, 1850; C. 51-An Act to establish a territorial 
government for Utah.63 Sec. 1-R. S. 1839, 1840, 1897; Sec. 
2-R. S. 1841, 1842; Sec. 4-R. S. 1846, 1847, 1848, 1849, 1922; 
Sec. 5-R. S. 1859, 1860; Sec. 6-R. S. 1850, 1851; Sec. 17-
R. s. 1891. 

9 St. 473 ; Sept. 27, 1850; C. 75-An Act to establish certain Post 
Roads in the United States. 

9 St. 496; Sept. 27, 1850; C. 76-An Act to create the Office of 
Surveyor General of the Public Lands in Oregon, and to 
provide for the survey, and to make donations to settlers 
of the said Public Lands.M 

9 St. 519; Sept. 28, 1850; C. 82-An Act to authorize the appoint
ment of Indian Agents in California.611 

9 St. 519; Sept. 28, 1850; C. 83-An Act for the payment of a 
company of Indian volunteers. 

9 St. 520; Sept. 28, 1850; C. 85-An Act granting Bounty Land 
to certain Officers and Soldiers who have been engaged in 
the Military Service of the United States.00 Sec. 1-R. S. 
Sees. 2418, 2421, 2438: 43 U. S. C. 791. 

9 St. 523; Sept. 30, 1850; C. 9o-An Act making appropriations 
for the civil and diplomatic expenses of Government for the 
year ending the thirtieth of June, 1851, and for other 
purposes. 

9. St. 544; Sept. 30, 1850; C. 91-An Act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1851.67 

59 Rn. 9 St 3')3. 
00 Rnq. 9 St. 323. B. 9 St. 544. 574: l 0 St. 41. 226. 315. 686: 11 St. 

65. 169. 273. 388; 12 St. 44, 221, 512, 774. Oitrd: 7 Op. A. G. 293; 
Fowler. 1 Wash. T. 3: Pickett. 1 Ind. T. 523; U. S. v. Barnhart. 17 
FPd. 1)79: TT. S. v. BridlE>man. 7 FPif. 8!l4: U. S. v. Hnml'tson, 26 Fed. 
Cal'l. No 1M20; U. S. v. S~>vE>lf'lf. 27 Ff'd. Cfll'l. No. 16252; U. S. v. Tom, 
1 Ore. 26: U. S v. Wirt, 2R Fed. Cas. No. 16745. 

61 S. 10 St. 11l0, 10 St. 306. 
62 Sg. n St. !l22. S . 20 St. 178. Oited: De Baca, 37 C. Cis. 482; 

In re Wih;nn. 140 U. S. 575. 
63 S.Q 9 Rt 922. S. 20 St. 178. Oited: U. S. v. Berry, 4 Fed. 779 ; Ute, 

45 c. ('1~ . 440. 
64 S 17 Rt. 226. Oited: Duwamish, 79 C. Cis. 530; U. S. v. Ashton, 

170 Ff'd fi09. 
65 S 9 S1. ll74; 10 St. 41. 226 643; 11 St. 65, 169, 273, 388; 12 St. 

44. Oit<>d: B <>lt. 15 C. Cis. 92; Fremont, 2 C. Cis. 461; U. S. v. McDou
gall's, J 21 U. S. 89. 

66 S 10 St. 701 . OitPd: AlirP. 1 C. Cls. 233. 
67 Sg 1 St. 618: 4 St. 20. 37, 56. 181, 442. 735; 5 St. 158. 241. 414. 

493. 513 (Aug. 23. 1842. corrPct date), 612 ; 7 St. 35. 44. 49. Art. 4. 
6R 74 84, 91, 98 (Nov. 16. 1805, correct date) ; 7 St. 100, 105, 113. 160. 
178, 185. 18fl. 188, 189. 203, 210. 21 R, 224. 22!l, 214. 240. 286, 2!l0, 295. 
30~ 30~ 31~ 32~ 32~ 32~ 32R 333. 34& 351. 35~ 36~ 868, 37~ 374, 
378, 391, 394. 397, 399, 414, 424, 431, 449. 458. 463. 491. 506. 528. 
536. 53~. 540. 544, 568. 574, 576. 582. n91. 596 (Oct. 11. 1842. corrE>ct 
nate) : 9 St. 114. 203, 252, 437. 570. 821, 842. 8'l3. R71. 878 904. 908, 
952. 955; J1 St. 581. S. 9 St. 570. 598; 10 St. 15: 2:! St. 362. Oited: 
25 L. D. 17; 5 Op. A. G. 320; BE>lt, 15 C. f'lR. 92; Eastern Band, 20 
C. Cis. 449: Ea~tern f'hf'rokef's. 45 C. Cls. 229; Eh.stern or Emigrant, 
82 C. Cis. 180 ; Elk, 112 U. S. 94 ; Fremont, 2 C. Cis. 461 ; Hanks, 3 Ind. 

9 St. 566; Feb. 14, 1851; C. 7-An Act to settle and adjust the 
expenses of the people of Oregon in defending themselves 
from the attacks and hostilities of Cayuse Indians, in the 
years 1847 and 1848.68 

9 St. 568; Feb. 19, 1851; C. 10-An Act to authorize the Legisla
tive Assemblies of the territories of Oregon and Minnesota 
to take charge of the school lands in said Territories, and 
for other purposes. 

9 St. 570; Feb. 27, 1851; C. 12-An Act to supply deficiencies in 
the Appropriations for the service of the fiscal year. ending 
the thirtieth of June, 1851.69 

9 St. 574; Feb. 27, 1851; C. 14-An Act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian Tribes, for the year ending June the thirtieth, 1852.70 

Sec. 2-R. S. 2046, 2050; Sec. 5-R. S. 2058, 25 U. S. C. 31. 
U. S. C. A. Historical Note: The derivative sections for 
R. S. 2058 were Sec. 7 of Act June 30, 1834, 4 St. 736; Sec. 
4 of Act June 5, 1850, 9 St. 437, and Sec. 5 re above Act. 
No appropriation for any superintendent of Indian Affairs 
has been made since Act Mar. 3, 1877, c. 101, Sec. 1, 19 St. 
271. Sec. 6-R. S. 2048, 2049; R. S. 2056, 25 U. S.C. 28 (22 
St. 87, Sec. 1). U. S. C. A. Historical Note: R. S. 2056 as 
originally enacted was based on Sec. 6, re above Act and 
Act Apr. 8, 1864, Sec. 4, 13 St. 40, and did not contain the 
words at the end thereof "and until his successor is duly 
appointed and qualified." That clause was added by 
amendment by Act May 17, 1882, above cited. R. S. 2057, 
25 U. S. C. 29. See Historical Note 25 U. S. C. A. 29. Sec. 
8-R. S. 2069-2070, 25 U. S. C. A. 45.71 U. S. C. A. Histori
cal Note: R. S. 2069 was derived from Sec. 9 of Act of June 
30, 1834, 4 St. 737. · See Historical Note 25 U. S. C. A. 9. 
R. S. 2070 provided as follows: "The salaries of interpreters 
lawfully employed in the service of the United States, in 
Oregon, Utah, and New Mexico, shall be $500 a year each, 
and of all so employed elsewhere, $400 a year each." Act 
Feb. 27, 1851, Sec. 8, 9 St. 587; Act Feb. 14, 1873, Sec. 1, 17 
St. 437. It was repealed by Sec. 1 of an Act of May 17, 
1882, 22 St. 70. The number and compensation of the inter
preters depends on the various annual Appropriation Acts. 

9 St. 594; Mar. 3, 1851; C. 24-An Act to divide the District of 
Arkansas into two Judicial Districts.72 Sec. 1-R. S. 533, 
fl08; Sec. 2-R. S. 572, 581; Sec. 3-R. S. 5571, 608, 1002; 
Sec. 4-R. S. 556, 767. 770. 776. 781. 

9 St. 598; Mar. 3, 1851; C. 32-An Act making Appropriations for 
the Civil and Diplomatic expenses of Government, for the 
year ending the thirtieth of June,73 1852. and for other 
purposes. 

9 St. 626; March 3, 1851; '1
4 C. 35-An Act to authorize the Secre

tary of War to allow the Payment of Interest to the State of 
G<'orgia for Advances made for the Use of the United States, 
in the Suppression of the Hostilities of the Creek, Seminole, 
and Cherokee Indians, in the Years 1836, 1837 and 1838. 

9 St. 631; Mar. 3, 1851; C. 41-An Act to aRcertain and settle 
the private Land Claims in the State of California.75 

9 St. 651; June 6, 1846; C. 27-An Act for the Relief of the legal 
Representatives of George Duval, a Cherokee Indian.76 

T. 415 ; Kendall, 1 C. Cis. 261 ; Old Settlers, 148 U. S. 427 ; U. S. v 
Cherokee, 202 U. S. 101; Western Cherokees, 82 C. Cis. 566; Western 
Cherokees. 27 C. Cis. 1. 

68 A. 10 St. 30. 
69 S!J. 7 St. 478, 544; 9 St. 203, 544. 871. S. 10 St. 15. 214. Oitrd: 

5 Op. A. G. 320; Cherol{ee, 270 U. S . 476; Eastern Band, 20 f'. Cis. 449; 
Eal'ltPrn Cllerokf'f'S, 45 C. Cis. 229; Eastf'rn or Emigrant, 82 C. Cll'l. 180. 

70 SrT. 1 St. 618; 4 St. 20, 56. 158, 181. 442. 73:) : 5 Rt. 158; 7 St. 85, 
44. 49, 68, 74, 84, 91, 98. 100. 105. 113. 160. 178. 185. 186. 188. 189. 
'"'03. 210. 218. 224, 2:!4. 240. 2Rfl, 290. 295. 300, 303, 317. 320, 3n. 327, 
:!?8, 333, 348, 351. 3'l5. 366, 368. 370. 374. 378. 3~ll. 3!l4, 3!l7. 399. 417, 
424, 420. 431. 44~ 45~ 491, 50~ 52~ 53~ 54~ 544. 56& 574. 576. 58~ 
5!ll, 596; 9 St. 20, 49. 437. 519. 8:!1. 842. 853. 878 . 904. 955: 11 St. 
581. S . 9 St. 598; 10 St. 41, 226, 315, 686; 11 St. 65. 160. 273, 388; 
12 St. 44. 221, 512. 774; 13 St. 161; 18 St. 420. Oiterl: 5 On. A. G. 
~05; 13 Op. A. G. 470; 20 On. A. G. 215; 19 L D. 326; Bnlt. J 5 C. f'ls. 
92; Fremont. 2 C. Cis. 461; Garcia, 43 F. 2d 873; Hoyt. 38 C. Cis. 455; 
Pino. 38 C. Cl~. 64; U. S. v . BE>rry, 4 FE>d. 779; U. S. v. Bif'l' arfl. 1 Ariz. 
~1 ; U. S. v. Board. 37 F. 2d 272; TJ. S. v. Canftrlaria, 271 TT. S. 432; 
U. S. v. Chnwz. 290 U. S. 357; U. S. v. Joseph, 94 U. S. 614; U. S. v. 
LucE>ro, 1 N. M. 422 : U. S v. McDon!!all's. 121 U. S 8!); U. S. v. Leathers, 
26 FE>d. Cas. No. 155fH; U. S v. Mitchell, 109 U. S. 146. 

u Oited: TT. S. v. Mitchell, 109 U. S. 146. 
72 A. 10 St. 269. 
73 f:lg. 0 St. 544. 574. Oited: Eastern Band, 20 C. Cis. 449. 
74 S. 10 St. 214. 
75 S. 12 St. 44 : 45 St. 602. Oited: Gooi!rich. 14 Calif. L. RPv. 8~-1!'17; 

Barker. 181 U. S. 481 : Super. 271 U. S. 643; U. S. v. Ritchie, 17 How. 
525 ; U. S . v. Title, 265 U. S. 472. 

76 S. 9 St. 680. 
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9 St. 658; Aug. 3, 1846; C. 79-An Act for the Relief of the 
legal R epresPntatives of Pierre Menard, Josiah T. Betts, 
Jacob Feaman, and Edmund Roberts, of the State of Illinois, 
Sureties of Felix St. Vrain, late Indian Agent, deceased. 

9 St. 659; Aug. 6, 1846 ; C. 86--An Act to provide for the final 
Settlement of the Accounts of John Crowell, late Agent for 
the Creek Indians. 77 

9 St. 672; Aug. 8, 1846; C. 159-An Act for the Relief of the 
Heirs and legal Representatives of Cyrus Turner, deceased. 

9 St. 673; Aug. 8, 1846; C. 162-An Act for the Relief of Langtry 
and Jenkins. 

9 St. 674; Aug. 8, 1846; C. 172-An Act authorizing the In
habitants of Township one, of Range thirteen east, Seneca 
County, Ohio, to relinquish certain Lanrls seJected for 
Schools, and to obtain others in Lieu of them.vs 

9 St. 675; Aug. 8, 1846; C. 173-An Act authorizing the Trustees 
of Tymochtee Township, Wyandott County, Ohio, to select 
Lands for Schools within the Wyandott Cession. 

9 St. 677; Aug. 10, 1846; C. 182-An Act to allow Elijah White 
Reimbursement of ExpensPs incurred by him as acting Sub
Agent of Indian Affairs west of the Rocky Mountains. 

9 St. fl78; Aug. 10, 1846; C. 18G-An Act for the Relief of James 
Erwin, of Arkansas, and others. 

9 St. flRO: June 19. 184fl: J. Res. No. 8-A Resolution to correct 
a clerical Error in the Act approved June 6, 1846, "for the 
Relief of the legal Representatives of George Duval, a 
Cherokee Indian." 'Ill 

9 St. 688; Mar. 2, 1847; C. 42-An Act for the Relief of Elijah 
White, and others. 

9 St. 698; Mar. 3, 1847; C. 92-An Act for the Relief of Doctor 
Clark Lillybridge.80 

9 St. 703; Mar. 3, 1847; C. 114-An Act for the Relief of the 
legal Representatives of the late Joseph E. Primeau and 
Thomas J. Chapman. 

9 St. 704; Mar. 3, 1847; C. 117-An Act for the Relief of George 
B. Russel and others. 

9 St. 708: Mar. 3, 1847; J. Res. No. 13-Joint Resolution for 
the Relief of the Children of Stephen Johnson, deceased.81 

9 St. 708; Mar. 3, 1847; J. Res. No. 14-Joint Resolution for the 
Relief of William B. Stokes. surviving Partner of John N. 
C. Stockton anrl Company. 

9 St. 710; Feb. 15, 1848; C. 11-An Act for the Relief of Joseph 
and Lindley Ward. 

9 St. 712; Apr. 12, 1848; C. 30-An Act for the Relief of the 
legal Representatives of George Fisher, deceased. 

9 St. 71fl; May 31, 1848; C. 58-An Act for the Relief of Samuel 
W. Bell, a Native of the Cherokee Nation. 

9 St. 718; June 13, 1848; C. 66-An Act for the Relief of Charles 
L. Dell. 

9 St. 735; Aug. 11, 1848; C. 162-An Act for the Relief of Joseph 
Perry, a Choctaw Indian, or his Assignees.82 

9 St. 738; Aug. 14, 1848; C. 184-An Act for the Relief of Charles 
M. Gibson. 

9 St. 739; Aug. 14, 1848; C. 188-An Act for the Relief of Mill
enge Galphin, Executor of the last Will and Testament of 
George Galphin, deceased. 

9 St. 740; Aug. 14, 1848; C. 192-An Act for the Relief of the 
legal R('pres.entatives of Thomas J . V. Owen. deceased. 

9 St. 741; Aug. 14, 1848; C. 197-An Act for the Relief of John 
P. B. Gratiot and the Legal Representatives of Henry 
Gratiot. 

9 St. 742; Aug. 14, 1848: C. 200-An Act to compensate R. 
M. Johnson. for the Erection of certain Buildings for the 
Use of the Choctflw Academy. 

9 s+-. 746; Mar. 14, 1848; J. Res. No. 3--A Resolution for the 
Relief of Betsey Mcintosh.18 

9 St. 748; Aug. 14, 1848; J. Res. No. 28-A Resolution :tor the 
Relief of H. B. Gaither. 

9 St. 762 ; February 19, 1849; C. 54-An Act to authorize the 
Secretary of War to make Reparation for the killing of n 
Caddo Boy by Volunteer Troops in Texas. 

9 St. 765: Feh. 22. 1849; C. 67-An Act for the Relief of Thomas 
T. Gammage. 

9 St. 769: Mar. 2, 1849; C. 92-An Act for the Relief of E. B. 
Cogswell. 

77 S.o. 5 St. 752. S. 12 St. 544. 
78 .Ag. 4 St. 179. 
7o S.Q. 9 Rt. 6!il. 
so Sg. ll St. 752. 
Ill Sa. 6 St. ~12. 
B2 Sa. 7 St. 50. 
~s Sn. 5 St. 73, 719: 7 St. 478. 

9 St. 777; Mar. 3, 18-19; C. 134-An Act for the relief of Henry 
D. Garrison.84 

9 St. 777; Mar. 3, 1849; C. 136--An Act tor tlle Relief of P. 
Chouteau, Junior, and Company. 

9 St. 777; Mar. 3, 1849; C. 137-An Act for the Relief of George 
Center. 

9 St. 785; Mar. 3, 1849; C. 169-An Act for the Relief of Lowry 
Williams.85 

9 St. 789; Mar. 3, 1849; C. 183-An Act for the Relief of Thomas 
Talbot and others. 

9 St. 791; Feb. 22, 1849; J. Res. No. 3-A Resolution to defray 
the Expenses of certain Chippewa Indians and their in
terpreter. 

9 St. 799; July 29, 1850; C. 35-An Act for the Relief of Joseph 
P. Williams. 

9 St. 801; Aug. 30, 1850; C. 46--An Act for the Relief of Al-lo-lah 
and his legal Represe11tatives and their Grantees.86 

9 St. 804; Sept. 28, 1850; C. 83-An Act for tbe Payment of a 
Company of Indian Volunteers. 

9 St. 8.06; May 1, 1850; J. Res. No. 6-A R esoluticn to extend 
the Provisions of a "Joint Resolution for the Benefit of 
Frances Slocum and her Children and Grandchildren, of the 
Miami Tribe of Indians," approved Mar. 3, 1845, to certain 
other individuals of the same tribc.87 

9 St. 806; Aug. 10, 1850; J. Res. No. 12-A R esolution for the 
Settlement of Accounts with the Heirs and Representatives 
of Colonel Pierce M. Butler, late Agent for the Cherokee 
Indians. 

9 St. 807; Sept. 16, 1850; J. Res. No. 14-A Resolution for the 
Settlement of Accounts with the Heirs and R epresentatives 
of Colonel Pierce M. Butler, late Agent for the Cherokee 
Indians. 

9 St. 812; Mar. 3, 1851; C. 31-An Act for the Relief of H. J. 
McClintock, Harrison Gill, and Mansfield Carter. 

9 St. 821; Jan. 4, 1845-Treaty with Creeks and Seminoles.88 

9 St. 842; Jan. 14, 184&--Treaty with Kansas Indians.89 

9 St. 844; May 15, 1846--Treaty with Comanches and other tribes 
(I-on-i, Ana-da-ca, Cadoe, Lepan, Long-wha, Keechy, Tah
wa-carro Wi-chita, and Wacoe Tribes) .00 

9 St. 853; June 5 & 17, 1846--Treaty with Pottowautomie 
Nation.91 

9 St. 871; Aug. 6, 1846-Treaty with the Cherokees.92 

9 St. 878; Oct. 13, 1846-Treaty with Winnebago Indians.93 

9 St. 904; Aug. 2, 18-17- Tr€'aty with C'hippewns.94 

114 S.o. 7 St. 52R. 
85 Sg. 7 St. 478. 

so sn: 7 st. 569. 
87 Sg. 6 St. 942. Oited: 6 Op. A. G. 440. 
88 Sa. 7 St. 368, 417. S. 9 St. 20, 132, 252, 382, 544, 574 ; 10 St. 

41. 226, 315, 686 ; 11 St. 65, 169, 273, 388, 699 ; 12 St. 44. 221, 512, 774. 
Oited: MPmo. Ind. Oil'., Mar. 13, 1935; 3 Op. A. G. 644; Goat, 224 
u. s. 458. 

89 Sg. 7 St. 244. S. 9 St. 40, 132, 252, 382, 544, 574, 853; 10 St. 41, 
226, 315, 6R6; 11 St. 65. 169, 273, 388; 12 St. 44, 221, 512, 774;., 14 St. 
255. 492; 15 St. 198; 16 St. 13. 335. 544; 17 St. 165. 437 ~ 18 ;::;t. 146, 
420: 19 St. 176, 271; 20 St. 63, 295; 21 St. 114, 485; 22 St. 68. 433; 
23 St. 76. 362; 24 St. 29. 449; 25 St. 217, !)80: 26 St. 336. 989; 27 St. 
120, 612 ; 28 St. 286, 876: 29 St. 321 ; 30 St. 62, 571. 924 ; 31 St. 221, 
1058; 32 St. 245, 636, 982. Oited: 9 Op. A. G. 110; KanF:as, 80 C. Cis. 
264. 

00 Oited: McKee, 33 C. Cis. 99. 
91 Sq. 9 St. 842. S . 9 St. 132. 2!)2, 382. 544. 574: 10 St. 15. 41. 226, 

315, 686; 11 St. 65, 169. 273, 388: 12 St. 44, 207, 221, 512, 774, 11!)1: 
13 St. 161, 541 ; 14 St. 255, 492 ; 15 St. 198 : 16 St. 13, 335. 544; 17 St. 
165, 437; 18 St. 420; 19 St. 176, 271; 20 St. 63. 295; 21 St. 114. 485; 
22 St. 68. 433; 23 St. 76, 362; 24 St. 29, 449: 25 St. 217, 980: 26 
St. 336, 989 ; 27 St. 120, 612 ; 28 St. 286, 876 ; 29 St. 321 : 30 St. 
62, 571, 924; 31 St. 221, 1058; 32 St. 245, 982; 33 St. 189, 1048: 34 
St. 325, 1015 : 35 St. 70, 781. Oitea: Goodfellow, 10 Fed. Cas. No. 5537; 
Nadrau, 253 U. S. 442. 

92 Sg. 7 St. 311, 4 78. S. 9 St. 132, 339, 544, 570 ; 10 St. 315 ; 16 St. 
544. Oited: 5 Op. A. G. 320: 16 Op. A. G. 225; 16 Op. A. G. 300: 
Op. Sol. M. 27540, Sept. 21, 1933; Atlantic, 165 U. S. 413; Ayres, 42 
C. Cis. 385 : Cherokee, 135 U. S. 641 : Cherokee, 80 C. Cis. 1 ; Cherokee, 
270 U. S. 476 ; Eastern Band, 20 C. Cis. 449 ; Eastern Band, 117 U. S. 
288 ; Easterp Cherokees , 45 c. Cis. 229 ; Eastern or Emigrant, 82 C. CIR. 
180 ; Guthrie, 1 Okla. T. 454 ; Hanks, 3 Ind. T. 415; Heckman, , 224 
U. S. 413; Kendall, 1 C. Cis. 261; Old Settlers, 148 U. S. 427; Stephens, 
174 U. S. 445: U. S. v. Cherokee, 202 U. S. 101: U. S. v. Ragsdale, 
27 Fed. Case No. 16113; Western Cherokees, 82 C. Cis. 566; Western 
Cherokees, 27 C. Cis. 1. 

93 Sq. 7 St. 544. S. 9 St. 132, 252, 382, 544, 574, 952; 10 St. 41, 
226, 315, 686. 1172; 11 St. 65. 169, 273, 388; 12 St. 44. 221, 512, 774. 
873 ; 13 St. 541 ; 14 St. 255, 492; 15 St. 198; 16 St. 13, 335, 544; 17 
St. 165. 437; 18 St. 146; 19 St. 176. 

04 S. 9 St. 252. 252 544, 574, 952; 10 St. 41 ; 14 St. 492; 15 St. 198; 16 
St. 335, 544, 719: 17 St. 165; 18 St. 146, 420; 19 St. 176, 271; 20 St. 
63. 295 ; 21 St. 114, 485 ; 22 St. 433 ; 23 St. 76, 362 ; 24 St. 29, 449 ; 
25 St. 217. 980 ; 26 St. 336. 989 : 27 St. 120; 28 St. 876: 29 St. 321 ; 
30 St. 62, 571, 924 : 31 St. 221. 1058; 32 St. 245. Oited: Cain, 2 Minn. 
L. Rev. 177 ; Op. Sol. M. 27381, Dec. 13, 1934 : Chippewa, 80 C. Cis. 
~umsa.M. ! !Jt<i ·s ·a tsc:; ·~s.zWI 'A ·s ·a : S!JS ·s ·a ors '-u&add!qJ ! on 
60 F. 2d 398. 
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9 St. 908; Aug. 21, 1847-Treaty with Pillager Band of Chip-
pewa.95 

9 St. 922; Feb. 2, 1848-Treaty with Republic of Mexico.96 

9 St. 949; Aug. 6, 1848-Treaty with Pawnees.97 

9 St. 952; Oct. 18, 1848-Treaty with Menomo_pee Tribe.98 

9 St. 955; Nov. 24, 1848-Treaty with Stockbridge Tribe.99 

9 St. 974; Sept. 9, 1849>-Treaty with Navajo Tribe.1 

9 St. 984; Dec. 30, 1849-Treaty with Utah Indians.2 

9 St. 987; Apr. 1, 185o-Treaty with \Vyandot Indians.8 

10 STAT. 
10 St. 2; Mar. 3, 1852; C. 11-An Act to provide for the Appoint

ment of a Superintendent of Indian Affairs in Calif.4 

10 St. 7; May 27, 1852 ; C. 43..----An Act to grant to certain Settlers 
on the Menomonee Purchase, north of Fox River, in the 
State of Wisconsin, the right of Preemption.5 

10 St. 15; July 12, 1852; C. ~An Act to amend an Act entitled 
"An act providing for the Sale of certain Lands in the States 
of Ohio and Michigan, ceded by the Wyandott Tribe of 
Indians, and for other purposes," approved on the third 
day of March, 1843.6 

10 St. 15; July 21, 1852; C. 66..----An Act to supply Deficiencies 
in the Appropriations for the Service of the fiscal Year end
ing the thirtieth of June 1852.7 

10 St. 30; Aug. 21, 1852, C. 85-An Act to amend an act entitled 
"An Act to settle and adjust the ExpP.nses of the People of 
Oregon in defending themselves from Attacks and Hostilities 
of Cayuse Indians, in the Years 1847 and 1848," approved 
February 14, 1851.8 

10 St. 41 ; Aug. 30, 1852; C. 103-An Act making Appropriation 
for the current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes, for the Year ending June 30, 1853.9 Sec. 3-
R. S. 2086, 25 U. S. C. 111.10 USCA Historical Note: R. S. 
2086 was derived from sec. 11 of Act June 30, 1834, 4 
St. 737, entitled "An Act to provide for the organization of the 
department of Indian Affairs"; sec. 3 of Act Mar. 3, 1847, 
9 St. 203; and sees. 2 and 3 of Act July 15, 1870, 16 St. 360, 
being the Indian appropriation act for the fiscal year 1871. 

10 St. 76; Aug. 31, 1852 ; C. 108-An Act making Appropriations 
for the Civil and Diplomatic Expenses of the Government for 
the Year ending tbe thirtieth of June, 1853, and for other 
purposes.11 

9" 8. 9 St. 252. 544. 952; 10 St. 106! ; 46 St. H87. Oited: Cain, 2 
Minn. L. Rev. 177; Chippewa. 80 C. Cis. 410 ; Chippewa. 301 U. S. 358. 

oo S . 9 St. 446, 453, 974; 10 St. 1031; 26 St. 854; 31 St. 796. Cited: 
Russell. 18 Yale L. J. 328; Op. Sol. M. 25278, Apapas v. U. S .. 233 
TJ. S. 587; Barker. 181 U. S. 481 ; D(> naca, 36 C. Cis. 407; De Baca, 
37 C. Cis. 482 : Donnen:v. 228 U. S. 243 : Fremont, 2 C. Cis. 461 ; 
French. 49 C. Cis. 337; Hoyt, 38 C. Cis. 465; Jaeger, 29 C. Cis. 172; 
Quick Bear. 210 U. S. 50: Super. 271 U. S. 643; U. S. v. Kagama. 
1.18 U. S. 375: U. S. v. McGowan, 89 F'. 2d 201: U. S. v. Sandoval. 231 
U. S. 28: U. S. v. Santistevan, 1 N. M. 583; U. S. v. Varela, 1 N. M. 
593 ; U. S. v. Walker River, 104 F. 2d 334; Vallejos, 35 C. Cis. 489 ; Zia , 
168 u. s. 198. 

nr Cited: Dubuque, 109 U. S. 329; Memo. Sol., Oct. 20, 1936. 
98 Sg. 7 St. 1506: 9 St. 878. 904, 908, 974. S. 9 St. 3~2. 544: 10 St. 

7. 15. 226. 315. 576. 643. 686, 1064: 11 St. 65, 169, 273, 388, 679; 12 
St. 44, 221, 512, 774; 13 St. 161, 541; 14 St. 255. 492; 49 St. 1085. 
CitPrl: 8 Oo. A. G. 256; Beecher, 95 U. S. 517; Dubuqu(>, 109 U S. 
:-!:!9: U. S. v. Higgins. 103 Fed. 348; U. S. ex rei. Besaw, 6 F. 2d 694; 
Wisconsin. 24fi U. S. 427. 

oo S.q. 5 St. 645; 7 St. 341; 9 St. 55. S. 9 St. 370. 544, 574; 10 St. 41 . 
226, 315. 686 ; 11 St. 65. 663 ; 22 St. 6R. Cited: Elk. 112 U. S. 94. 

1 Sg. 9 St. 922. S. 10 St. 315, 686; 11 St. 65, 169. 273. Cited: 
De Baca, 37 C. Cis. 482 ; Pino, 38 C. Cis. 64 ; U. S. v. Lucero, 1 N. M. 
422. 

2 Sg. 1 St. 137. S. 10 St. 315, 686: 11 St. 65. 169, 273. CitPrl: 2!'i 
L. D. 408 j Op. Sol. M. 29798. June 15, 1938; Hoyt, 38 C. Cis. 455 ; Ute, 45 
C. Cis. 4'.1:0. 

a Sq. 11 St. 581. Cited: 6 Op. A. G. 2; 9 Op. A. G. 45 ; U. S. v. Ritchif', 
17 How. 525. 

4 su. 3 St. 682, sec. 6 ; 4 St. 35, sec. 5. S. 10 St. 15, 226, 315. 
686, 701 ; 11 St. 65, 169, 273, 388; 12 St. 44. Cited: 5 Op. A. G. 
572. 

5 Sg. 5 St. 453 ; 9 St. 952. 
6 Aq. !'i St. 624, sec. 5. 
7 Sg. 4 St. 46::!, 528. Jnne 4. 1R~2 ; 5 St. 73, 323, 513, 766 ; 7 St. 323, 

333, 370. 374, 378, 491. 506, 550: ~ St. 20, 203, 544. 570, 853, 952; 
10 St. 2. 743. Cited: Choctaw. 21 C. Cis. 59; Choctaw, 119 U. S. 1. 

8 Ag. 9 St. 566. A. 10 St. 180. 
u Sg. 1 St. 618: 4 St. 20, 56, 181, 442. 735; 5 St. 73, 513, 766; 7 St. 3!'i . 

44. 49, 68. 74, 84, 91, 98; 100, 105, 113, 160, 178, 185, 186, 188, 189, !:!03, 
210. 218, 224, 234, 240, 286, 290, 295, 300. 303, 317, 320. 323, 327, 32R. 
33~ 34~ 35L 35~ 36& 36~ 37~ 374. 37~ 391, 39~ 397. 399, 41~ 424. 
429, 431, 449, 450, 458 (Oct. 23, 1834. correct date) ; 7 St. 478. 4!H 
506, 528, 5~6. 538. 540. 544. 568. 574. 576. 582. 591. 596; 9 St. 20. 437, 
519. 574. 821, 842, 853. 878. 904, 955: 10 St. 949. 954. 11 St. 581. f{ 
10 St. 315, 1093. Cited: 6 Op. A. G. 462; Fremont. 2 C. Cis. 461; Jack
son, 1 C. Cis. 260; Sac & Fox. 220 U. S. 481; Wisconsin, 170 Fed. 302. 

1o See: 25 U. S. C. 474 (48 St. 987, sec. 14). 
u s. 10 St. 181, ~26, 

10 St. 105 ; Aug. 31, 1852; C. llo-An Act making Appropriations 
for the Support of the Army, for the Year ending the thir
tieth of June, 1853. 

10 St. 121; Aug. 31, 1852; C. 113-An Act to establish certain 
Post-roads, and for other purposes. 

10 St. 150; Jan. 7, 1853; C. 7-An Act making further Appropria
tions for the Construction of Roads in the Territory of Min
nesota.12 

10 St. 172; Mar. 2, 1853; C. 9o-An Act to establish the Terri
torial Government of Washington.13 Sec. 1-R. S. 1839, 1840, 
1898. Sec. 2-R. S. 1841. Sec. 5-R. S. 1859, 1860. Sec. 6.---
R. S. 1850, 1851, 1924. Sec. 12-R. S. 1952.14 

10 St. 180; Mar. 2, 1853; C. 94..----An Act to amend an Act, entitled. 
"An Act to amend an Act to settle and adjust the Expenses 
of tile People of Oregon, from Attacks and Hostilities of 
Cayuse Indians, in the years 1847 and 1848," approved August 
21, 1852.15 

10 St. 181; Mar. 3, 1853; C. 96..----An Act to Supply Deficiencies in 
the Appropriations for the Service of the Fiscal Year ending 
the thirtieth of June, 1853.10 

10 St. J89; Mar. 3, 1853; C. 97-An Act making Appropriations 
for the Civil and Diplomatic Expenses of Government for the 
year ending the thirtieth of June, 1854. 

10 St. 214; Mar. 3, 1853; C. 98-An Act making Appropriations 
for the support of the Army for the year ending the thir
tieth of June, 1854.17 

10 St. 226; Mar. 3, 1853; C. 104...---An Act making Appropriations 
for the current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes, for the year ending June 30, 1854.18 Sec. 4.---
R. s. 5483. 

10 St. 244; Mar. 3, 1853; C. 145-An Act to provide for the Survey 
of the Public Lands in California, the granting of Preemp
tion Rights therein, and for other purposes. 

10 St. 26-9; Mar. 27, 1854; C. 26..----An Act to amend an Act, erl

titled "An Act to Divide the State of Arkansas into Two Ju
dicial Districts," approved March the third, 1851.1

g Sec. 1-
R. S. 533; sec. 3-R. S. 2145, 25 USC 217. USCA Historical 
Note.---R. S. 2145 was derived from section 25 of Act June 
30, 1834, 4 St. 733, and section 3 instant act ; said section 3 
containing the exception as to the laws enacted for the Dis
trict of Columbia. R. S. 2146; 25 USC 218 (18 St. 318, 
Sec. 1). USCA Historical Note.---R. S. 2146 was derived 
from section 3 instant act 'Yith the exception of the words 
"crimes committed by one Indian against the person or prop
erty of another Indian, nor to." Said words were inserted 
by amendment, making the section read as set forth in 25 
USC 218. Indians committing any of seven crimes specified, 
if committed within a Territory, were made subject to the 
laws of the Territory, and if committed within an Indian 
reservation in any State were made subject to the same laws 
as persons committing any of said crimes within the exclu
sive jurisdiction of the United States, by the Seven Crimes 
Act, Act Mar. 3, 1885, Sec. 9, 23 St. 385, sec. 548 of Tit. 18, 
Criminal Code and Criminal Procedure. Sec. 4.----R. S. 2143,20 

25 USC 212. USCA Historical Note.---Arson was one of the 
crimes specified in sec. 9 of Act Mar. 3, 1885, 23 St. 385, 
known as the Seven Crimes Act, making Indians committing 
any of said crimes if within a Territory, subject to the laws 
of the Territory, and if within an Indian reservation in any 

12 Sg. ~ St. 439. S. 10 St. 306, 701. 
1s S. 20 St. 1 7R. 
14 S. 33 St. 2006. Cited: 14 Op. A. G 568; 20 Op. A. G. 42; Duwamish, 

79 C. Cls. 530 : Lan'!ford, 12 C. Cis. 338. 
16 .. 4g. 10 St. 30. 
16 ,<;;!fl. 7 Rt. 478; 10 St. 76; 11 St. 743. 
17 Sg. 5 St. 506 ; !) St. 344, !'i70. 626. 
18 Sg. 1 St. 6 1 8; 4 St. 20, 56. 1~1. 442. 735; 7 St. 35, 44 . 49. 68. 74. 

84. 91. 98. 100 105. 11::!. 160. 178. 185. 186. 188. 189. 203. 210. 218, 
?34. 240. 286. 290. 300. 303, 317, 320. 323. 327. 3?8. 333. R48. i'l!'il. 355, 
::!66. 370. 374. 378, ::!97, 399. 417. 424. 429. 431. 449. 458 491. 506. 528, 
536, 538. 510, 544. 56~. 574. 576. 580. 581. 582. 591, 596; 9 St. 20, 203, 
4 37. fi19, 574, 821. 842, 85~ . 878. 952. 955: 10 St. 2. 76. 9 J9 954; 11 
St. 581 743. S. 10 St. 315; 12 St 44. Cited: 33 L. D. 205; 6 Op 
A. G. 462; Blackfeather, 28 C. Cis. 447; Fremont. 2 C. Cis. 461; .Tarkson. 
1 C. Cis. 260; KRnsas. 80 C. Cis. 264; Leighton. 29 C. Cls 2R8; Mo .... ~e. 
32 C. Cis. 593 ; Roy, 45 C. Cis. 177; U. S. v. Leathers, 26 Fed. Cas. No. 
15581. 

19 A g. 9 St. 594. Sg. 4 St. 7?9, Sec. 25. A. 18 St. 316. CitPil: 0p. 
Sol . M. ?7487. July 26. 193::!; Memo. Sol.. Dec. 17. 19i'lfi; BnilPy. 47 F 
?d 702; Ex p. Crow Dng, J09 U S 556: Ex n. Hnrt. 157 FNl . 1 'lO; TT S 
v. Kie. 26 Fed. Cas. No. 15528a; U. S. v. Miller. 105 Ferl . 9 t4; U S v . 
Shaw-Mux. 27 Fed Cas. No. 16268: U. S. v. Williams. 2 FPfl . 61 ; U S. 
v . Winslow. 28 Fed. Ca~. No. 16742; U. R. ex rel. Scott. 1 D::~k . 142 

20 Cfteif: 43 Cases. 14 Ff'd. 539: l'l re Blnckbirrl, 109 FPrl 139; Pfl1cher, 
11 Fed. 47; U. S. v. Cardish, 145 Ff'd. 242; U. S, v. Celestine, 215 U. S. 
278; U. S. v. Kie, 26 Fed. Cas. No, 15528a, 
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State, subject to the laws of the United States. Sec. 5- for the Supr ort of the Army, for the year ending the thirti-
R. S. 2142,21 25 USC 213-See Historical Note re Sec. 4. eth of Jnne, 1R56, anrl for other Purposes . 8~ 

10 St. 277; May 30, 1854; C. 59-An Act to Organize the Terri- 10 St. 643; 1\IHr. 3. 1850; C. 17i>-An Act making Appropriations 
tories of Nebraska and Kansas.22 for the Civil and Diplomatic Expenses of GoYemment, for 

10 St. 290; May 31, 1854; C. 6o-An Act to supply Deficiencies in the year endiug the thirtieth of June, 1856, and for other 
the Appropriations for the service of the :fiscal year ending Purposes.3

" Sec. 22-R. S. 2051. 
the thirtieth of June, 1854, and for other purposes.23 10 St. 686; March 3, 18G5; C. 204-An Act making Appropri-

10 St. 304; July 17, 1854; C. 83-An Act to authorize the Presi- ations for the Current and Contingent Expmses of the 
dent of the United States to cause to be surveyed the tract Indian Department, anrl for fulfilling Treaty Stipulations 
of land in the Territory of Minnesota, belonging to the half- with Yarions Indian Tribes. for the year ending June 
breerls or mixed-bloods of the Dacotah or Sioux nation of 30, 18f16, and for other PurposeS.80 Rec. 8-R. S. 21-!4: 25 
Indians, and for other purposes.2

' USC 215.87 Sec. JO-R. S. 20G-I-; 25 USC 35.38 

10 St. :306; July 17, 1854; C. 85-An Act making further Appro- 10 St. 701; Mar. 3, 1855; C. 207-An Act in Addition to certain 
priations for continuing the Construction of Roads in the Acts granting Bounty Lnnd to certain Offic:ers and Soldiers 
Territory of Minnesota, in accordance with the Estimates who haYe been engagefl in the Military SerYice of the 
made by the War Department.26 United States.80 Sec. 1-R. S. 2425, 2126, 2-!38. Sec. 2-

10 St. 307; July 17, 1854; C. 86-An Act to Refund to the Terri- R. S. 2428, 2·429, 2430. Sec. 3-R. S. 2423, 2427, 2431. Sec. 
tory of Utah the Expenses incurred by said Territory in 7-R. S. 2434; .f3 U. S. C. 806. 
suppressing Indinn Hostilities. 10 St. 704; l\lar. 3, 1855; C. 211-An Act to Establish certain 

10 St. 307; Jnly 17, 1854; C. 87-An Act to authorize the Secre- Post-roads. 
tary of War to settle and adjust the Expenses of the Rogue 10 St. 73-1-: Jnly 30, 1852; 0. 76-An Act for the Relief of the 
River Indian War.26 legal RepresentatiYes of James C. ·watson, of Georgia. 

10 St. 308; July 22, 1854; C. 103-An Act to establish the offices 10 St. 735; Aug. 16, 1852; C. 84-An Act for the Relief of the 
of Surveyor-General of New Mexico, Kansas, and Nebraska, H eirs of Semoice, a friendly Creek Indian.'0 

to grant Donation to actual Settlers therein, and for other 10 St. 746; Jan. 27, 1KiR: C. 37-An Act for the Relief of John 
purposes. 27 W. Quinney, a Stockbridge Indian. 

10 St. 311; Jnly 27, 1854; c. 106-An Act making Appropriations JO St. 750; F eb. 3, 1833; C. 54-An Act for the Relief of Margaret 
to Defray the Expenses of the Cayuse War. Farrar.

41 

10 St. 752: Feb. 9, 1853; C. 61-An Act for the Relief of C. L. 
10 St. 315; July 31, 1854; C. 167-An Act making Appropriations Swayze, in relation to the Location of certain Choctaw 

for the current and contingent Expenses of the Indian De- Scrip. 
partment, and for fulfilling Treaty Stipulations with various 10 St. 771; Mar. 3, 1853; J. Res. No. 20-A Resolution for the 
Indian Tribes, for the year ending June 30, 1855, and for Relief of the Heirs of David Corderey. 42 

other purposes.
28 

10 St. 781; June 22, 18M; C. 65-An Act for the Relief of the 
10 St. 349; Aug. 3, 1854; C. 23Q-An Act to establish certain Widow and Heirs of Elijah Beebe. 

Post-Roads.29 10 St. 790; July 27, 1854; U. 112-An Act for the Relief of the 
10 St. 546; Aug. 4, 1854; C. 242-An Act making Appropriations Representatives of Joseph Watson, deceased. 

for the Civil and Diplomatic Expenses of Government for 10 St. 790; July 27, 1854; C. 113-An Act for the Relief of ' the 
the year ending the thirtieth of June, 1855, and for other Executrix of the late Brevet-Colonel A. C. W. Fanning of 
purposes.80 the United States Army. 

10 St. 576- Aug. 5, 1854; c. 267-An Act making Appropriations 10 St. 791; July 27, 1854; C. 115-An Act for the Relief of 
for the Support of the Army for the year ending the thirti- William Senna Factor. 
eth of June, 1855.81 10 St. 792; July 27, 1854 ; C. 12(}-An Act for the Relief of 

. Robert Grignon.48 

10 St: 59~; Dec. 19, 1854;. C. 7~An Act .to provide .for the ex- 10 St. 793; July 27, 1854; c. 124-An Act for the Relief of the 
tmgmshment of the ti~le of the Ch1pl?ewa Indian~ to the Legal Representative of Joshua Kennedy, deceased. 
L~nds owned and churned. by ~hem m the ~ern tory o_f ·10 st. 79-! ; July 27, 1854; c. 129-An Act for the Relief of 
Mn;nesota, a~~ ~ta~P. o~ W1scons1n, and for their Domesh- Thomas Snodgrass. 
catwn and CivilizatiOn. 10 St. 796; .July 27. 1854: C. 136--An Act for the RPlief of John 

10 St. 630; Mar. 2, 1855; C. 139-An Act to settle certain Accounts Phagan. · 
between the UnitPil StatPs ani! the Stnte of Alabama.83 10' St. 801; July 27, 1854 ; C. 155-An Act for the Relief of 

10 St. 635; Mar. 3, 1855: C. 169-An Act making Appropriations James Edwards and others. 
10 St. 804; July 29, 1854; C. 165-An Act authorizing the Sec

retary of the Treasury to pay John Charles Fremont for 
heef furnished the California Indians." 

21 Cited: 43 Cnses, 14 Fed. 539; In re Blarl{bird, 109 Fed. 139; P..alcher, 
11 Fed. 47; U. S. v. Celestine, 215 U. S. 278; U. S. v. Kie, 26 Fed. Cas. 
No. 15528a. 

22 ~fl. ~ St. 1545. Cited: New York Indians. 170 U. S. 1; U. S. v. 
Sa-coo·dn-rot, 27 Feel. Cas. No. 16212; Utah. 3 Pac. 3. 

2a Sy. 9 St. 252; 10 St 949. 954. Cited: Ea~trrn Band, 20 C. Cis. 449; 
U. S. v. Boyd, 68 Fed. 577; U. S. v. Boyd. 83 Fed. !'i47. 

24 Sg. 7 St. 328. Art. 9. S. 10 St. 686 ; 17 Rt. 226. A.. 11 St. 292. 
Cited: 20 Op. A . G. 742; 17 L. D. 457; 44 L. D. 188; Felix. 145 U. R. 
317; Midway, J 83 U. S. 602; Midway, 183 U. S. 619; Myrick, 99 U. S. 
291. 

2~ Sy. 9 St. 439 ; 10 St. 150. 
20 R. 16 St. 4 01. 
27 S,r1. 5 St. 453. S. 46 St. 1509. Cited: 6 OP. A. G. 658; U. S. v. 

Conway. 1715 U S 60; TJ. S. v. Lucero, 1 N. M. 422; U. S. v. Sandoval, 
231 U . S. ?8; Walker. 16 Wall . 436. 

2s Sq. 1 St. 618 ; 4 St. 20. 56. J 81, 442. 729. 735 ; 7 St. 3!'i . 44. 49. 68. 
84. 91. 98. 100. 105 113. 160 178, 185. 186. 188. J8!). 203. 210, 218. 
2~4. 240. ?R6. 2fl0. 20!) , 300, ~0~. 317. 320. 323. il?7. 328. 348, 351. 355. 
3fl6. RR6. 370. 374. 378, 397, 399. 417, 424. 431. 449. 458. 4!)1. 50G, 528. 
5'>.6. 5~R . fi40. 544, 56R. 574. 57fl . 5R2. 591. 596; 9 St. 20. 203 437, 574, 
821. 842. R!'i~. 871, 878. 952. 95!'i . 974, 9R4; 10 St. 2. 41. 226, ~ec. 3. 
6~6. 919, 95!, 974. 1013. 101R 1027, 103~. 1043, 1048. 1069; 11 St. 
581. 743 S. 10 St. 576. fl43, 686; 11 St. 65, 81. J 69, 273. 388; J 2 S t. 
44. 221. 512. 774. 1037. 1042. Citctl: 7 Op. A. G. 54; Df>Iaware. 74 C 
('1!'; , 36R; Duwarnif'h . 79 c. Cls. o30; E'lstern CherokePS. 45 c. Cis. 229; 
MPdawakanton. 57 C. Cls. 357; Ros~. 29 C. Cis. 176; Sisseton. 58 C. Cls. 
302; U. S. v. Barnhart. 17 Fed. 579; U. S. v. Lucero, 1 N. M. 422; 
U. S. v. Randovnl , 2~1 U. S. 2R. 

29 Citrd: U. S v. LUC('I'O, 1 N. M. 422. 
80 S. 11 Rt. 102. Cited: Eastern Band, 20 C. Cis. 449; U. S. v. 43 

Gallons. 93 U. S. J 88. 
81 So 7 St. 49. 113, 1RR. 327. 46~ . 570. 574; 9 St. 382. 952: 10 St. 

315. 10!'i3. 1064. 1082. lOW~: 11 St. 5!19. S. 10 ~t. 701; 11 St. 81, 410; 
12 St. 91. 221, 1512. 774; 13 St. 161, 541; 15 St. 171; 28 St. 843. Cited: 
Belt v. U. S .. 1!'i C. C'ls. !)2, 

82 Sa. 4 St. 72!:l. S. 31 St. 801. Cited: Op. Sol. M. 27381, Dec. 13, 
1934: Ff>e. 162 n. S. 602. 

' 3 Sg. 3 St. 489. S. 11 St. 200. 

10 St. 810; Aug. 2, 1854 ; C. 19o-An Act to Relinquish the Re
versionary Interest of the United States to a certain Res-

84 So. 10 St. 303. 
sa Sg. 7 St. 381. 478; 9 St. 519. 952; 10 St. 315, 686 (correct flnte. 

Mar 3 1855) 1064, 1093, 111!1, 1122. 112n. 1132. 1143 (correct ela te. 
Jan.' ~i. 1855): 11f19. 1165. S. 11 St. 65. 3F8; 12 St. 44. 221, 512 774; 
13 St. 161, 541. Cited: Holden . 17 Wnll . 211; Ward. 17 Wall . 2fi3. 

ao So. 1 St. 618 : 4 St. 56. 181. 442. 735 ; 5 St. 365 645 : 7 St. 35, 
44 49. 68, 84, 91. 98. 105, 113. 160, 178, 185, 189. 203, 210. 21R. 234, 
?R~ 2!10, 295. 303. 317. 320. 323, 327. 3~8. 3fi1. ,86 ~fl8. 370. 374. 
37R. 397. 3!19, 417. 42-1. 431. 442. 449. 458. 478 4!)1. 506. 528. 5~6. 
538, 540. 544. 568. 576. 5R2. 591. 596; 9 St. 20 . 5!1. ~52 4:n. !'17-1. R:H, 
842. 8fiS 878. 952. 9rii1, 974. 984: 10 St. 2, 304, 31 i1. 9-W. 1013, 1018, 
1021. 1038. 10-13, 1048. 1053. to6n. 101-1. 107R. 1 os2. 1 on3. 11 on; 11 
Rt. 581. 7411. S. 10 St. 6-13; 11 St. 05. 81. 169 273 3"8. 410 . 663; 
12 St. 44. 91. 221, 512, 774. Cited: 33 L. D . 20!'i: Eastrrn B •nd, 20 
C. Cis. 449; Eastern Cherol{ees, 45 C. Cis. 229: H olnen . 17 Wall . 211; 
U S. v. Boyn. 68 F ed. 577; U. S. v. Ro~·d 83 Jl'N~. !'i47: U. S v. P.r'ncllP. 
110 U. S. 688: U. S. v. 48 Lbs .. 35 Fed. 403: U. S. v. Leathers, 26 
Feel . Cas. No. 15581; Ward 17 Wall . 253. 

37 Oitecl: 43 Cases, 14 Fed. 539; In re Blackbird. 109 Fed. 139; 
Pnlcher . 11 Fed. 47; U. S. v. Cardish. 145 FP.-1. 242; U. S. v. Celestine, 
215 U. S 27R; U. S. v. Kie. 26 Fed. Cns. No. 15i128n . 

ss Citrd: 20 Op. A. G. 494 ; 43 Cases, 14 Feu. 539 ; Quigley, 3 Ind. T. 
265; PaJcoher, 11 Fed. 47. 

so Sg. 9 St. 132, 232. 520 · 10 St. 3, 1n0, 267, 576. sec. 3. S. 11 St. 
249, 362, 410; 12 St. 91, 221, 774; 13 St. 541. Cited: Alire, 1 C. Cls. 
233'. 

4o Sn. fl Rt. fl77. 
u Sq. 7 St. 517. 
42 Flo. 7 St. Hi6 478. 
•a So. 7 Rt. nOfl 
"Citerl: Belt. 15 C. Cis. 92: Fremont. 2 C. Cis. 461; Jackson, 1 C. Cis. 

260; U. S. v. ~1cDougall's, 121 U. S. 89. 
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eryn tion therein mentioned, and to confirm the title of 
Charles G. Gunter thneto.45 

10 St. 831; Aug. 1, 1854; J. Res. No. 21-Joint Resolution !or 
the Relief of John A. Bryan. 

10 St. 8-1:2; Jan. 12. 1855; C. 38-An Act for the Relief of the 
Le~al RepresentatiYes of James Erwin, of Arkansas. and 
othPrs. 

10 St. 842; Jan. 12, 1855; C. 39-An Act for the Relief of Susan 
Coody, and others. 

10 St. 843; Jan. 18, 1805; C. 42-An Act for Indemnifying Moses 
D. Hogan, for Cattle destroyed by the Indians in eighteen 
hundred and forty-two. 

10 St. 849; Feb. 10, 1855; C. 68-An Act for the Relief of the 
Heirs of Joseph Gerard. 

10 St. 871; 1\Iar. 3, 1855; J. Res. No. 19-Joint Resolution for 
the Relief of James Hughes. 

10 St. 871; Mar. 3, 1855; J. Res. No. 2Q-Joint Resolution for 
the Helief of Joel Henry Dyer. 

10 St. 949; July 23, 1851-Treaty with Sioux.'6 

10 St. 954; Ang. 5, 1851-Treaty with Sioux.47 

10 St. 974; June 22, 1852-Treaty with Chickasaws.48 

10 St. 979; July 1 1852-'rreaty with Apaches.49 

10 St. 1013; July 27, 1853-Treaty with CamancheR.50 

10 St. 1018; Sept. 10, 1853-rl'r('aty with Rogue River Indians.51 

10 St. 1027; Sept. 19, 1853-TrPaty with Cow Creek Indians.52 

10 St. 1031; Dec. 30, 18fi3-Treaty with l\Iexico.53 

10 St. 1038; Mar. 15, 1854-Treaty with Ottoes and Missourias. 54 

10 St. 1043; Mar. 16, 1854-Treaty with Omahas.55 

10 St. 1048; May 6, 1854-Treaty with Delawares. 56 

10 St. 1053; May 10, 1854-Treaty with Shnwnees.57 

10 St. 1064; May 12, 1854-Treaty with l\1enomonees.58 

45 Sg. 7 St. 120. 
' 6 ."\. 10 st. 41. !?21l, 2no. ;nrs. 686: 11 st. 1'\5. Hi9. 27~. ~ss; 12 st. 44. 

221, 512. 1037. 1042; 27 St. 612; 28 St. 876; 31 St. 1058; 34 St. 325. 
Cited: Cain. 2 Minn. L. Rev. 177; 44 L. D. 188; Graham. 30 C. Cis 
318; Medawakanton, 57 C. Cis. 357; Sioux. 277 U. S. 424 ; SisReton, 42 
C. Cls. 416; Sisseton, 58 C. Cis. 302, an<l (V52) ; U. S. v. Sisseton, 208 
u. s. 561. 

47 Sr;. 7 St. 53R; S. 10 St. 41. 226, 2!l0, 315, !l54; 11 St. 65, 16V, 273, 
388; 12 St. 44. 221, 512 1031, 1042; 39 St. l 1V5. Cited: Cain, 2 M inn. 
L. Rev. 177; 20 Op. A. G. 742; Grahnm, 30 C. Cls. :us; Me<lawakanton. 
57 C. Cis. 357; Sioux. 277 U. S. 424; Sisseton. 58 C. Cls. 302. 

4& Sg. 1 St. 137; 7 St. l 92, 381. 450. S. 10 St. 315; 25 St. 980; 26 
St. 989; 30 St. 495. Citrd: 7 Op. A. G. 142; Ayres, 44 C. Cis. 48; 
Chickasaw, 19 C. Cls. 133; Chickasaw. 22 C. Cls. 222. 

4" CitPd: Mares, 29 C. Cls. Hl7; Tully, o2 C. Cls. 1; U. S. v. Monte, 3 
N. M. 173. 

150 S. 10 St. 315, 686; 11 St. 65, 169. 273, 388; 12 St. 44. 221. 512, 774; 
13. St. 161. 541 ; 14 St. 255. 492. Citerl: C1·ow, 32 C. Cls. 16; McKee, 
33 C. Cis. 9!); Price. 28 C. Cis. 422; 'fully, 32 C. f'l~. 1. 

51 S. 10 St. :n5. 686, 1119; 11 St. 65. 16V. 273, 388; 12 St. 44, 221. 
512, 774, 981; 13 St. 161; 14 St. 255, 492; 15 St. 1V8; 16 St. 13, 3;)5 
54-1:; 17 St. l 65. 4:n; 18 St. 146; 49 St. 801. Citrd: Falk. 27 C. f'l". 
321; Lane. 2!) C. Cls. 332; Ross, 29 C. Cis. 176; Valk, 22 C. Cis. 241; 
Valk, 29 C. Cis. 62. 

62 S. 10 St. :n5. 686; 11 St. fl!J, Hi!l. 27R. 388; l 2 St. 44, 221, 512, 774; 
13 St. 161, 541; 14 St. 255, 492; 15 St. 198; 16 St. 13, 335, 544; 17 St. 
165, 437 ; 49 St. 801. 

" 3 A!J. !l St. 1.)22. Cited: Lane, 24f) U. S. 110: SiSS('ton. 58 C. Cls. 302. 
54 S. 10. 315. 686 ; 11 St. 65. 169. 273, 329. 388 ; 12 St. 44, 221, 512. 

774; 13 St. 161. 541; 14 St. 255. 4!-"l2; 15 St. 1!)R; 16 St. 13. 33!1. 54-!; 
17 St. 16rs. 437; 18 St. 146, 420; 19 St. 176 .. 271; 20 St. 63 295; ?1 
St. 114. 485; 22 St. 6R 43::!; 2 :{ St. 76. 362; 24 St. 29, 449; 25 St. 217 
980; 26 St. 3:36. !lSV; 27 St. 120, 612; 28 St. 286. 

55 S. 10. St, 315. 6R6. 1132; 11 St. o5. 16!J. ::!73, 329. 388; 12 St. 44 
221. 512. 774. 927, 933. V3!-"l. 951. 957, 971. 975; 13 St. 161. 541; 14 
St. 25l'i. 492. 667; 15 St. 198; l 6 St. 13, 335. 544; 17 St. l 65. 437; 1R 
St. 146. 420; 1!l St. 176. 271; 20 St. 6:~. 295j 21 St. 114. 485; 22 St. 
68. 433; 23 St. 76 362; 24 St. 2n. 449; 25 St. 1•,0: 36 St. 5'10; 43 St R20 
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for certain Civil Expenses of the Government for the Year 
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1.1 St. 273, 729. S. 11 St. 388: 17 St. 631. Ci t ed : 11 Op. A . G. 384: 17 
Op. A. G. 410; Janus. 38 Fed. 431: Letter· Col. J . G. Scru)2 h am from 
So. Asst. to A. G., Apr. 1. 1921 : Op. Sol. ~I. 27487. Julv 26. 193 ~. 

91 R. 48 St. 787. Cited: 14 0 '1. A. G. 451: ~0 Op. A . "G. 245: 8 L. D. 
:'. Iemo. 220: Bus ter. 135 F ed. 947: Ex p. Ca rter. 4 Ind. T. 539; 43 Cases. 
14 F eel. 539: I n r e Blackbird. 109 F ed . 139: In re B va -Lil-Le. 12 \riz 
150; Janus. 38 F. 2d 431: ~farri s, 194 U. s. 384: ~orthern Pac .. ~46 U. s: 
8:J: P Hicher. l1 F ed . 47: Rai nbow . 161 F ed . 83i'i: Stephens. 126 F ed. 148 · 

U. S. >. CPl Pstine. 215 U. S. 278: U . S. ex rel. Gorcton. 179 Fed: 
:,91: U. S. ex r Pl. Sraudittg Bear. 25 F eel . Ca s . Xo. 14891; U. S. v. 
~-!_ullin , 71 Fed~ 682: U. e. v. ~yers. 206 Fed. 387; U. S. v. Sturgeon, 
_' Fed. Cas. No. 16413. 
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Stipulations with various Indian Tribes, for the Year end
ing June 30, 1858.92 Sec. 3-R. S. 2153,9

a 25 USC 226."1 

U:::iCA Historical Note: The Act of June 4, 1888, 25 Stat. 
167, provided: •·'l'hat after the passage of this act any 
U. S. marshal is hereby authorized and required, when 
uecessary to execute any process connected with any crim
inal proceedings issued out of the Circuit or District Court 
of the United States for the district of which he is marshal, 
or by any commissioner of either of said courts, to enter 
the Indian Territory, and to execute the same therein 
in the same manner that he is now required by law· to 
execute like processes in his own district." 'l'his Act was 
expressly repealed by a provision in 30 St. 1237. 

11 St. 374; Dec. 22, 1858; C. 5-An Act to conform the Land 
Claim of certain Pueblos and Towns in the Territory of 
New Mexico.95 

11 St. 385; Feb. 26, 1859; C. 59-An Act to protect the Land 
Fund for School Purposes in Sarpy County, Nebraska 
Territory. 

11 St. 388; Feb. 28, 1859; C. 66-An Act making Appropriations 
for the current and contingent Expenses of the Indian 
Department, and for fulfilling Treaty Stipulations with 
Yarious Indian Tribes, for the Year ending June 30, 1860.96 

Sec. 8--R. S. 2156.07 

11 St. 409; Mar. 3, 1859; C. 79-An Act making appropriations 
for fulfilling Treaty Stipulations with the Yanctoa and 
Tonawanda Indians for the Year ending June 30, 1860, and 
for other Purposes.08 

11 St. 410; Mar. 3, 1859; C. 8Q-An Act making Appropriations 
for the Legislative, Executive, and Judicial Expenses of 
GovE>rnment for the Year ending the thirtieth of June, 
1860.99 

11 St. 425; Mar. 3, 1859; C. 82-An Act making Appropriations 
for sundry Civil Expenses of the Government for the Year 
ending the thirtieth of June, 1860.1 

11 St. 431; Mar. 3, 1859; C. 83-An Act making Appropriations 
for the Support of the Army for the Year ending the thir
tieth of June, 1860. 

11 St. 448; May 29, 1856; C. 34-An Act for the Relief of William 
M. F. 1\Iagraw. 

11 St. 450; June 14, 1856; C. 46-An Act making Appropriation[s] 
for the Payment of certain Claims. 

11 St. 451; July 3, 1856; C. 52-An Act authorizing a Settle
ment of the Accounts of Charles P. Babcock, late Indian 
Agent at Detroit, in the State of Michigan. 

11 "St. 460; Aug. 11, 1856; C. 90-An Act for the Relief of 
Bridget Maher. 

11 St. 465; Aug. 16, 1856; C. 11Q-An Act for the Relief of 
Dempsey Pittman. 

11 St. 4G9; Aug. 18, 1856 ; C. 141-An Act for the R elief of Brevet 
Brigadier-General John B. Walbach, of the United States 
Army. 

11 St. 475; July 3, 1856; J. Res. No. 11-Joint Resolution author
izing the Secretary of the Interior to settle the Accounts 
of Oliver M. Wozencraft. 

11 St. 483; Aug. 23, 1856; C. 23- An Act for the Relief of James 
M. Lindsay.2 

92 Sg. 9 St. 20, Sec. 2 ; 9 St. 252, Sec. 4; 10 St. 701, Sec. 7 ; 11 St. 
169. Rp. 48 St. 787. Oited: Eastern Band, 20 C. Cls. 449 ; U. S. v. 
Bichard, 1 Ariz. 31. 

ua Cited: 43 Cases, 14 Fed. 539 ; Palcher, 11 Fed. 47 ; U. S. v. Celestine, 
215 u. s. 278. 

94 R. 48 St. 787. 
so Cited: 19 L. D. 326 ; TerritorY. 12 N. M. 139 ; U. S. v. Algodones, 

52 F. 2d 359; U. S. v. Conway, 175 U. S. 60; U. S. v. Joseph, 9! U. S. 
614; U. S. v. Lucero. 1 N. M. 422; U. S. v. Sandoval, 231 U. S. 28; 
U. S. v. Varela. 1 N. M. 593. 

oo Rq. 4 St. 442, 729, sec. 17. S. 12 St. 120. Sg. 1 St. 618 ; 4 St. 
442 ; 7 St. 36, 46. 51, 69, 85. 91, 99. 105. 114, 160, 161, 179, 185, 
188, 189, 220, 235, 287, 296, 304. 317. 3.20. 327, 330. 349. 352, 
368, 375. 379, 401, 419, 432, 458, 464. 538, 540, 545, 568, 582. 592, 
596; 9 St. 20, 35. 437, 519, 574, 822. 842. 855. 878. 952; 10 St. 
~ 31~ 643, 67~ 68Q 949. 95~ 1014, 1018. 102~ 103~ 1049, 1056. 1071, 
1078, 1082, 1093, 1109, 1122, 1125. 1132. 1144, 1165; 11 St. 65, 169. 
31!) 329, 611, 621, 633, 657, 699. 729, 749. S. 12 St. 774; 19 St. 553. 
Cited: Ayres, 35 C. Cls. 26; Brown, 32 C. Cls. 432 ; Corralitos, 178 U. S. 
~80 · French, 49 C. Cis. 337; Garrison. 30 C. Cls. 272; Leighton, 2!) 
C' . Cls. 288; Love. 29 C. Cls. 332: McKee. 33 C'. Cis. 99; Maricopa , 
156 U. S. 347; Merchant, 35 C. Cis. 403; Thomison. 35 C. Cis. 395 ; 
1.'hurston, 232 U. S. 469; Vincent, 39 C. Cis. 456; Welch, 32 C. Cis. 
106; Woolverton. 29 C. Cis. 107. 

97 R. 32 St. 792. 
ss Sg. 11 St. 699, 735, 743. . 
oo ,c:::g. 10 St. 576, 686, 701 ; S. 12 St. 221. Otted: 10 L. D. 606. 
1 Sg. 7 St. 550. Oitrd: 10 Op. A. G. 2G3 ; 2 L. D. Memo. 263 ; 13 

L. D. 511 ; 25 L. D. 252 ; Kansas, 5 Wall. 737; Lykins, 184 U. S. 169 ; 
New York Indians, 170 U. S. 1. 

2 Sg. 7 St. 120. 

11 St. 488; Jan. 21, 1857; C. 17-An Act for the Relief of the 
Heirs of Major-General Arthur St. Clair. 

11 St. 503; Mar. 2, 1857; C. 71-An Act for the R elief of Jesse 
Morrison, 1)f Illinois. 

11 St. 514; Mar. 3, Ul57; C. 145-An Act for the R elief of John 
Ryley, an Indian, of the State of Michigan. 

11 St. 514; Mar. 3, 1857; 0. 146-An Act for the Relief of Mrs. 
Mary Gay. 

11 St. 514; Mar. ·3, 1857; C. 147-An Act for the Relief of 
Jefferson Wilson, Administrator, with the Will annexed, 
of John F. Wray, deceased. 

11 St. 538; June 1, 1858; C. 79--An Act for the Relief of William 
B. Trotter. a 

11 St. 538; June 3, 1858; C. 87-An Act for the Relief of the 
Heirs or Legal Representatives of Richard D. Rowland, 
deceased, and others. 

11 St. 547; June 8, 1858; C. 13Q-An Act for the Relief of the 
Heirs of Richard Tarvin. 

11 St. 556; Jan. 12, 1859; C. 7-An Act for the Relief of Joseph 
Hardy and Alton Long. 

11 St. 573; Jan. 17, 183.7-Treaty with Choctaws and Chicka-
saws.4 

11 St. 577; Sept. 3, 1839-Treaty with Stockbridges and Munsees. 
11 St. 581; Mar. 17, 1842-Treaty with Wyandott Indians.6 

11 St. 599; June 13, 1854-Treaty (supplementary article) with 
Creeks.6 

11 St. 605; Dec. 9, 1854-Treaty with Ottoes and Missourias. 
11 St. 611; June 22, 1855-Treaty with Choctaws and 

Chickasaws.7 

11 St. 621; July 31, 1855-Treaty with Ottowas and Chippewas.8 

11 St. 631; Aug. 2, 1855-Treaty with Chippewas of Sault Ste. 
Marie.9 

11 St. 633; Aug. 2, 1855-Treaty with Chippewas.10 

11 St. 657; Oct. 17, 185(5.--Treaty with Blackfoot Indians.u 
11 St. 663; Feb. 5, 1856-Treaty with Stockbridges and Munsees.12 

11 St. 679; Feb. 11, 1856-Treaty with Menomonees.18 

11 St. 699; Aug. 7, 1856-Treaty with Creeks and Seminoles.1
' 

a Sg. 7 St. 366. 
4 Oited: 7 Op. A. G. 142; 35 Op. A. G. 251; Op. Sol. M. 7316, May 28 

1924, J)f. 18772, Dec. 24, 1926; Chickasaw, 75 C. Cls. 426; Choctaw' 
81 C. Cls. 1 ; Choctaw, 83 C. Cis. 140; Fleming, 215 U. S. 56; Ligon; 
164 Fed. 670 ; M. K. & T. Ry., 46 C. Cis. 59 ; Mullen, 224 U. S. 448. 

5 S. 5 St. 576, 624, 704; 9 St. 20, 132, 252, 382, 544, 57 4, 987; 10 
St. 41, 226. 315, 686. Oitea: Gray, 10 Fed. Cas. No. 5714; Staley, 36 
F. 2d 91 ; Wa lker, 16 Wall. 436. 

6 Sg. 7 St. 574. S. 10 St. 576. 
7 Sg. 7 St. 330; 8 St. 333. S. 11 St. 65, 169, 273, 388: 12 St. 44, 221, 

512, 774; 13 St. 161, 541; 14 St. 255, 492, 769; 15 St. 198; 16 St. 13, 
335, 544 ; 17 St. 165, 437 ; 18 St. 146, 204, 420 ; 19 St. 176, 271 ; 20 St. 
63, 295; 21 St. 114, 485, 504; 22 St. 68, 433; 23 St. 76, 362; 24 St. 
29. 449 ; 25 St. 217, 980; 26 St. 336, 989 ; 27 St. 120, 612; 28 St. 286, 
876; 29 St. 321 ; 30 St. 62, 571, 924; 31 St. 221, 280, 1058 ; 32 St. 245, 
982 ; 33 St. 189, 1048; 34 St. 325, 1015 ; 35 St. 70, 781 ; 36 St. 202, 
269, 1058, 1289; 37 St. 518, 595, 912; 38 St. 77, 312, 559, 582, 1138; H!j 
St. 123, 969; 40 St. 2, 561; 41 St. 3, 408, 1225; 42 St. 552, 1174; 43 
St. 390, 1141; 44 St. 453, 934;., 45 St. 200, 1562; 46 St. 279, 1115; 47 
St. 91, 820; 48 St. 362; 49 o:st. 176, 1757; 50 St. 564; 52 St. 291. 
Cited: 8 Op. A. G. 300 ; 12 Op. A. G. 516; 13 Op. A. G. 354 ; 15 Op. 
A. G. 601; 17 Op. A. G. 134; 17 Op. A. G. 265; 18 Op. A. G. 34; 19 
Op. A. G. 109 ; 25 Op. A. G. 460 ; 29 Op. A. G. 131 ; 35 Op. A. G. 
251; Op. Sol., M. 18772A Dec. 24, 1926; Ansley, 5 Ind. '.r. 563; 
Byrd, 44 C. Cis. 498; ~...:ampbell, 44 C. Cls. 488; Chickasaw, 193 
U. S. "115; Chickasaw, 75 C. Cis. 426; Choctaw, 19 C. Cis. 243; Choctaw, 
21 C. Cls. 59 ; Choct.aw, 81 C. Cis. 1 ; Choctaw, 83 C. Cis. 140 ; Choctaw, 
119 U. S. 1 ; Corralitos, 33 C. Cis. 342 ~ Dukes, 4 Ind. T. 156; Fleming, 
215 U. S. 56; Gillfillan. 159 U. S. 306; Glenn-Tucker, 4 Ind. T. 511; 
Hayes, 44 C. Cis. 493 ; Klamath, 296 U. S. 244 ; McKee, 33 C. Cis. 99; 
Maxey. 3 Ind. T. 243; M. K. & T. Ry., 46 C. Cls. 59; Morris, 194 U. S. 
'184 ; Mullen, 224 U . S. 448 ; Roff, 168 U. S. 218; U. S. v. Choctaw, 179 
U. S. 494;.. Wallace. 204 U. S. 415. 

8 Sg. 7 o:st. 206, 491. S. 11 St. 65. 169, 273, 388 ; 12 St. 44. 221, 512, 
774; 13 St. 161, 541; 14 St. 255, 492; 15 St. 198; 16 St. 13, 544; 17 
St. 381 ; 18 St. 516; 33 St. 1048. Cited: 15 L. D. 104; Memo. Sol., May 
t, 1937 ; Ottawa, 42 C. Cis. 240. 

9 Sg. 7 St. 206. S. 11 St. 169; 14 St. 657. Oited: Shepard, 40 Fed. 
:J41 ; Spalding, 160 U. S. 394. 

to Sg. 7 St. 105, 503. S. 11 St. 65 ; 11 St. 273, 388; 12 St. 221, 512, 
774, 1105; 13 St. 161, 541; 14 St. 255, 492, 657; 15 St. 462; 38 St. 5~2. 
Cited: U. S. v. Holliday, 3 Wall. 407. 

11 Sg. 15 St. 635. S. 11 St. 65, 169, 273, 388; 12 St. 44. 221, 774; 
13 St. 161, 541; 43 St. 21 ; 44 St. 1263; 46 St. 531. Oitecl: Assiniboine, 
77 C. Cls. 347; BlackfPet. 81 C. Cis. 101; British-American, 2!)9 U. S. 
t59 ; U. S. v. 196 Buffalo, 1 Mont. 489. 

12 Srr. 5 St. 645; 7 St. 44. 303. 342, 580; 9 St. 55. 657, 955: 10 St. 
U86, 6D9. S. 11 St. 65. 679. Oited: Elk. 112 U. S. 94; McKee, 201 
Fed. 74; New York Indians, 40 C. Cis. 448; U. S. v. Paine, 206 U. S. 
l67. 

n Sg. 9 St. 952; 10 St. 1064 ; 11 St. 663. S. 11 St. 169. Oited: 25 
L. D. 17. 

14 Sg. 1 St. 137; 5 St. 155, 186; 7 St. 35, 47, 68, 366. 368. 417; 9 St. 
822. S. 11 St. 169, 273, 388, 409: 12 St. 44, 221, 512, 774; 13 St. 
161, 51-1; 14 St. 255, 492, 755; 15 St. 198; 16 St. 13, 335, 544; 17 St. 
165, 437 ; 18 St. 29, 146, 420 ; 19 St. 176, 271 ; 20 St. 63, 295 ; 21 St. 
114, 485; 22 St. 68, 433; 23 St. 76, 362; 24 St. 29, 449; 25 St. 217, 980; 
26 St. 336, 989 ; 27 St. 120. 612 ; 28 St .. 286, 876 ; 29 St. 321 ; 30 St. 62, 
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11 St. 729; Sept. 24, 1857-Treaty with Pawnees.15 

11 St. 735; Nov. 5, 1857-Treaty witL ~eneca Indians.18 

11 St. 743; Apr. 19, 1858-Treaty with Yancton tribe of Sioux.17 

12 STAT. 
12 St. 4; Mar. 29, 1860; C. 10-An Act makino- Appropriations 

for fulfilling Treaty Stipulations with the Ponca Indians, 
and wlth certain Bands of Indians in the State of Oregon 
and Territory of Washington, for the Year ending June 
30, i860.18 

12 St. 15 ; May 9, 1860; C. 40-An Act to provide Payment for 
Depredations committed by the Whites upon the Shawnee 
IndianA in Kansas Territory.19 

12 St. 16; May 16, 1860; C. 50-An Act to create an additional 
Land District in Washington Territory. 

12 St. 17; May 24, 1860; C. 5&-An Act to supply Deficiencies in 
the Appropriations for the Service of the fiscal Year 
ending the thirtieth of June, 1860.20 

12 St. 21; l\Iay 26, 1860; C. 61-An Act to settle the Titles to 
certain Lands set apart for the Use of certain Half-Breed 
KaP.sas Indians, in Kansas Territory. 21 

12 St. 28: June 7, 1860; C. 79-An Act for the Relief of certain 
Settlers in the State of Iowa. 

12 St. 28; June 9, 1860; C. 84-An Act to pay to the State of 
Missouri the Amount expended by said State in repelling 
the Invasion of the Osage Indians. 

12 St. 44; June 19, 1860; C. 157-An Act making Appropriations 
for the current and contingent Expenses of the Indian 
Department, and for fulfilling Treaty Stipulations with 
variouR Indian Tribes, for the Year ending June 30, J8G1.22 

12 St. 64; June 21, 1860; C. 163-An Act making Appropriations 
for the Supnort of the Army for the Year ending the 
thirtieth of June. 1861. 

12 St. !)1: June 23, 1860; C. 205-An Act making ApnropriationE: 
for the Legislative, Executive, and Jndirinl Expenses of 
GovPrnment for the Year ending the thirtieth of June, 
1861.23 

12 St. 104: .June 25, 1860; C. 211-An Act makino- Appropriations 
for sundry Civil Expenses of the Government for the Year 
ending the thirtieth of June, 1861.24. 

12 St. 113; June 25, 1860; C. 213-An Act to establish two Indian 

571, 5!)7, 924: R1 St. 221. 10;';8; R2 St. 245. 9R2; 33 St. 18D, 1048: 34 St. 
3?5 1015: 3!1 St. 70. 781. ('if,d: 16 Op. A. G. ::!1: Hl On. A. G ::l42; 
Mrrn0. Ind. Off .. 1\far. 13. 1fl~5; BnRter, 1 R!'l fi'Pd fl47; f'onn~'r. 19 C. 
CJ<: 675; f'rahtree. 54 Ff'il. 43~; Crnbtrf'e, 54 Frfl 4~fl; C'rrPk. 63 C r}<: 
270: C'reek. 77 C. Cis. 226: Creek. 7~ C. ClR. 474; G·uri~on. ::!0 (' Cis. 
272; Gont. 224 TT. S. 4RQ; M'1XPY, 3 In<'!. T. 243: i\Inskogef'. 4 Ind. T. 1 R: 
U S v. Pn:vne, 8 Fed. 883; U. S. v. Seminole, 299 U. S. 417; Wooctwnrd 
238 TJ. S. 284. 

15R 11 Rt. 32!J. 388:12 St. 44,221. n12. 774: 1~ St. 161. 541; 14 
St. 255 492; 15 St. 19R; 16 St. 13. 3::15 544; 17 St. 16!'i. 417; 18 St. 
1<ifl. 4'>0: 1!l St. 176. 271; 20 St. fl3. 2!)!1: 21 St. 114 4~!'i; 22 St. flQ. 
413; 2R St. 7fl. l'lfl2: 24 Rt. 2!l. 44!l; 2;'; St. 217. fiRO: 2fl P-t. 3::!6. 98!): 
27 St. 120. 612 : 2~ St. 286. fl76 ; 2!) St. ~21 ; !-10 ::;t. 62. 571, ~24 ; ;n 
St. 221. 1058 ; 32 St. ?45. fiR2 ; RB St. 18!J. 104R; 34 St ::!25 J 015 ; R!i 
St. 70 7Rl; "!6 St. 269 10~!1; :17 St. n1R; ~R St. 77. 5~2: ::!<l St. 121 
96!J: 40 St. l'ifl1; 41St. 3. 40R. 1°2!1; 42 St. !'in2 1174; 43 St 390 1141: 
44 St. 453 9::!4; 4!5 St. ?00. 1;)()2; 46 St. 27fl. 1115; 47 St. 91. 8"0: 4Q 
St. 362; 49 St. 176 1757; nO St. 56-t; 52 St. 291. Citf'd: P:nvnpe 56 
C. ClR. 1 : n S. v. Higgins, 103 Fed. 348; U. S. v. Sa-coo-<la-cot, 27 Fefl. 
Cas. No. 16212. 

18 A.a. 7 l::->t. 5M. 586. S. 11 St. 409. Cited: 1 L. D. Mrmo. 35; NPw 
York Indians, 170 U. S. 1. 

17 Sa 1 St.1::!7. S. 10 St.1!5.181. 226,315. 686; 11 St. 169.273. R88 
4:09: 12 Rt. 44 221. 512. 648. 774; 1~ St. Hil. 541; 14 St. 191 2i'\!'i 4!l" · 
Jn St.198: 16 St.13. 335 544; 17 St.165 437; 18 St. 146 420; 19 
St. 176 271 : 20 St. 61. 29!'i: 21 St. 114. 4R5: 22 St. fiR. 431; 23 St 
76. 36'~; 24 St. 2D. 44!l: 25 St. 217. 9q0: 26 St. R36. 9R!l; 27 St. 1 'JO 
612: 2R St. 286, 876: 29 Rt. 321; 30 St. 6<:!. 571. !l'J4: ::!1 St. 221, 10!'i8; 
32 St 245. 98?: ~3Rt. 189. 1048; 14 St. 325 1015:46 St. 5~1. Citf'ri: 
Op Sol.. M. 27671. Mar. 1. 1934; Graham. 30 C. Cls. 318; Perrin. 23'> 
TT S 47R; TJ. S v. CarpE-nter, 111 U. S. 347; U. S. v. Ewing, 47 Fed 
809; Yankton. 61 C. C'ls. 40. 

18 S11. 12 St. 927. !l34 910, 947, 953, 964, 972, 976, 981, !)97. Cited: 
Duwromi::;h. 7!l C'. Cis. 530. 

1 D Sg. 4 St. 729. Citf'd: Blackfeather, 190 U. S. 368. 
20 ,'{_ 12 St. 3"-4 ; 14 St. l"i70. 
21 .c:::q. 7 St. 244. Rp 12 St. 628. Citf'l'f: Jones, 175 U. S. 1; Smith. 

10 W'lll. 321; Swope. 2R FPd. Cas. No. 13704. 
22 Sn. 1 St. 61 ~; 4 St. 729, 7::l5; 7 St. 36. 46. 51. 69. 85 91, !l9. 

J05 114. 160. 17!l. 1P5. 1R~. 1<\1. 21::!, 220. 2R5. 287. 2!lfl. R04. 317. 
320. 327, R49, 352, 368, 375, 379, 419. 425. 432. 4:\9. 478. 538, 540, 
5.1.5 568. 58'!, 5D2. 596; 9 St. 20. ::!5. 437. 442. !119. 574 R34-. fl59. 822. 
842 8!i5 87R. !Jfl2 ; 10 St. 226. ::!1 !'i. 643 671 6~6 949. !J!'i5. 11114. 1018. 
1027, 1039. 1014. 1049. 105::!. 1064 1071. 1078 109•'1 110!1. 11'>2 . 1127. 
1134, 1144. 1165: 11 St. 65. 169. 319, 623. 700. 702. 729. 714 749; 12 St. 
f\77. 95::! 95R. 96:5. 9!l7. S. 1? Rt. ??1. 512 C;teil: Chippewa, 80 
C. Cis. 410; Lemmon, 106 Fed. 650 ; McKee, 33 C. Cls. 99. 

23 Sq , 0 St. 576 ; 10 St. 686, 700, 701. Oited: U. S. v. Provoe, 38 
F. 2d 7!J9. 

2• S. 28 St. 843. 

Agencies in Nebraska Territory, and one in the Territory 
of New Mexico. 25 

12 St. 116; June 15, 1860; J. Res. No. 18-A Resolution for Sup
plying the Choctaw, Cherokee, and Chickasaw Nations with 
such Copies of the Laws, Journals, and public printed 
Documents as are furnished to the States and Territories. 

12 St. 120; June 25, 1860; J. Res. No. 26-A Resolution ex
planatory of the eighth ~ection of the Act of Congress 
approved February 28, 1859.26 

12 St. 126; Ja11. 29, 1861; C. 2(}-An Act for the Admission of 
Kansas into the Union. 27 Sec. 4-R. S. 531, 551, 767, 770, 
776, 781. 

12 St. 130; Feb. 8, 1861 ; C. 30-An Act to provide for a Super
intendent of Indian Affairs for Washington Territory and 
additional Agents.28 R. S. 2046. 

12 St. 133 ; Feb. 20, 1861 ; C. 44-An Act making Appropriations 
for the Legislative, Executive, and Jndicinl Expenses of the 
Government for the Year ending the thirtieth of June, 
1862. 

12 St. 151 ; Feb. 27, 1861 ; C. 56-An Act to refund to the Terri
tory of Utah the Expeuses incurred in suppressing Indian 
Hostilities in the Year 1853. 

12 St. 151: Feb. 27, 1861; C. 57-An Act establishing certain 
PoRt Routes. 

12 St. 172 ; Feb. 28, 1861 ; 0. 59-An Act to provide a temporary 
Govcrmnent for the Territory of Oolorado.:ro Sec. 1-R. S. 
1839, 1840, 1847,80 1848, 1849,31 1899: Sec. 2-R. S. 1841; 
Sec. 4-R. S. 1846, 1922; 82 Sec. 5-R. S. 1859, 1860; Sec. 
6-n. S. 1851, 1925, 1857; Sec. 11-R. S. 1877, 1878, 1935, 
1939. 

12 St. 198; Mar. 2, 1861; C. 70-An Act to provide for the Pay
ment of Expenses incurred by the Territories of Wash
ington and Oregon in the SnppreRRion of Indian Hostilities 
therPin, in the Years 1855 and 1850.38 

12 St. 199; Mnr. 2, 1861; C. 71-An Act for the Payment of 
E'\:]Wnses incurred in the ~nppreasion of Indian Hostilities 
in the State of California.84. 

12 St. 200; Mar. 2, 1861; C. 72-An Act making Appropriations 
for the Support of the Army for the Year ending thirtieth 
of Jnne. 1862. 

12 St. 207; Mar. 2, 1861; C. 74-An Act for the Relief of certain 
Chippewa, Ottawa, and Potta watomie Indians.35 

12 St. 209; Mar. 2, 1861; C. 83"-An Act to organize the Terri
tory of Nevada.· 

12 St. 214; Mar. 2, 1861; c: 84-An Act making Appropriations 
for sundry Civil Exnenses of the Government for the Year 
ending June 30, 1862.36 

12 St. 221; Mar. 2, 1861; C. 85-An Act making Appropriations 
for the current and contingent Expenses of the Indian De
partment, and for fulfilling 'l'reaty Stipulations with various 
Indian Tribes, for the Year ending June 30, 1862.S'T 

12 St. 239; Mnr. 2, 1861: C. 8&-An Act to provide a temporary 
Government for the TPrritory of Dakota, and to create the 
Office of Surveyor General therein.38 Sec. 1-R. S. 1839, 
1840, 1900; Sec. 2-R. S. 1841; Sec. 3-R. S. 1846, 1847,89 

25 &. 12 St. 221. 512, 774. Cited: V. S. v. Lucero, 1 N. M. 422. 
26 S. 4 St. 729; 11 St. 401. sec. H. Citf'd: Corralitos. 178 U S. 280; 

FrPnch. 49 C. CIR. 337; Leil"hton. 29 C. CIR. 288; Merrhant, 35 C. Cis. 
-tO::!; Thomison. ~5 C. CIR. 3!15; ThurAton, 232 U. S. 469. 

27 S. 21 St. 291. Cited: Canfield, 15 Am. L. Rev. 21 ; 19 Op. A. G. 
117; Kansas, 5 Wall. 737; M. K. & T. Ry., 152 U. S. 114; New York 
TnrtinnA. 170 U. S. 1: U. R v. Parl;burst-Davis, 176 U. S. 317; U. S. v. 
Wnrd, 28 Fed. C'as. No. 16639. 

2s S. 12 St. 512, 774. 
29 A 12 St. 700. Cited: U. S. v. McBrathey, 104 U. S. 621; Ute, 

45 C. Cis. 440. 
30 Rp 20 S. 178. 
a1 R. P. 20 S. 178. 
32 Rp. 20 St. 178. 
33 S_q. 9 St. 414. S. 18 St. 371. 
a~ 8. 1n St. 24. 
35 Sg. 7 St. 329, 394, 431. 442; 9 St. 853. S. 15 St. 531. 
36 &. 39 St. 123 ; 43 St. 793 
m Sg. 1 St. 618 : 4 St. 442, 735 : 7 St. 21. 36. 46. 51, 69. 85. 91, 99, 

105, 114. 160, 1Hl. 179, 185, 188, l!H, 220, 235, 287, 296, 304, 317, 
320, 327. 34!1, 352. 368, 375. 379, 419, 425, 4~2. 495, 540, 568, 582. 
f>!l2, 596; 8 St. 54-5; 9 St. 20. 35. 437, 574. 822. 842. P55. 878, 952; 
10 St. 315. 576. 643. 686, 702, 949. 951. 955. 1014, 1018, 1027, 10::!9, 
1044, 104~ 105& 106~ 1071. 1078. 10!l3, 1109, 1122. 1127. 113~ 
1144. 1165; 11 St. 65, 165. 169. 419, 613. 614. 623. 6::!4. 659. 700, 
702. 70!l, 729. 743, 744. 747, 74V; 12 St. 44. 57, 113. 927. 934. 940, 947, 
!l53. !)58. !)64. 972, 976. 981. !l97. S. 16 St. 544; 17 St. 437; 35 St. 478. 
fFted: 13 Op. A. G. 354; Chrctaw. 19 C. CIR. 243; Choctaw. 21 C. Cis. 
!'i9; Choctaw. ll!l U. S. 1: DPlaware, 74 C. Cis. 368; McKee, 33 C. 
Cis. 99 ; Sioux. 227 U. S. 424 ; SiARPton. 58 C. Cis. 302. 

88 A. 12 St. 700. Cited: CanflPlfl. 15 Am. L. Rev. 21; Nadeau, 253 
U. S 442 ; lT. S. v. Ewing, 47 Fed. 809. 

3U Rn. 20 St. 178. 
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1848, 1849,40 1922 ;41 Sec. 5-R. S. 1859, 1860; Sec. 6-R. S. 
1851, 1925; Sec. 11-R. S. 1877, 1878, 1935, 1939, 1942; Sec. 
16--R. s. 1891. 

12 St. 338; February 13, 1862 ; C. 24-An Act to amend an Act 
entitled "An Act to regulate Trade and Intercourse with the 
Indian Tribes, and to preserve Peace on the Frontiers," 
approved June 30, 1834.42 

12 St. 344; Feb. 22, 1862; C. 3()-An Act to authorize a Change 
of Appropriations for the Payment of necessary Expendi
tures in the Service of the United States for Indian Affairs . .s 

12 St. 348; Mar. 1, 1862; C. 34-An Act making Appropriations 
for sundry Civil Expenses of the Government for the Year 
ending the thirtieth of June, 1863, and additional Appropria
tions for the Year ending the thirtieth of June, 1862. 

12 St. 355; Mar. 14, 1862; C. 41-An Act maldng Appropriations 
for the Legislative, Executive, and Judicial Expenses of the 
Government for the Year ending thirtieth of June, 1863, 
and additional Appropriations for the Year ending thirtieth 
of June, 1862 . ..c 

12 St. 413; June 2, 1862; C. 94-An Act to establish a Land 
Office in Colorado Territory, and for other Purposes!5 R. S. 
2257.40 

12 St. 413; June 2, 1862; C. 95-An Act to establish certain Post
Routes, and for other Purposes. 

12 St. 427; June 14, 1862; C. 101-An Act to protect the Prop
erty of Indians who have adopted the Habits of civilized 
Life.47 Sec. 1-R. S. 2119,48 25 USC 185; Sec. 2--R. S. 2120, 
25 USC 186 ;49 Sec. 3-R. S. 2121, 25 USC 187. 

12 St. 489; July 1, 1862; C. 12o-An Act to aid in the Construc
tion of a Railroad and Telegraph Line from the Missouri 
River to the Pacific Ocean, and to secure to the Govern
ment the Use of the same for Postal, Military, and Other 
Purposes. 50 

12 St. 498; July 1, 1862; C. 123-An Act to provide for the Ap
pointment of an Indian Agent in Colorado Territory. 

12 St. 512; July 5, 1862; C. 135-An Act making Appropriations 
for the current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes, for the Year ending June 30, 1863.51 Sec. 1, 
p. 528-R. S. 2080, 25 USC 72; Sec. 5-R. S. 2084; Sec. 6-
R. s. 2108,62 25 usc 159. 

12 St. 539; July 12, 1862; C. 156--An Act relating to Trust 
Funds of several Indian Tribes invested by the Govern
ment in certain State Bonds abstracted from the Custody 
of the late Secretary of the Interior.53 

12 St. 566; July 14, 1862; C. 165-An Act for the Relief of Pre
emptors on the Home Reservation of the Winnebagoes, in 
the Blue-earth Region, in the State of Minnesota.64 

12 St. 614; Feb. 22, 1862; J. Res. No. 13-A Resolution for the 
Relief of the loyal Portion of the Creek, Seminole, Chickasaw, 
and Choctaw Indians.55 

12 St. 628; July 17, 1862; J. Res. No. 67-A Resolution to repeal 
and modify Sees. 2 nnq 3 of an Act entitled "An Act to 

40 Rp. 20 St. 178. 
41 Rp. 20 St. 178. 
42 Ag. 4 St. 732. sec. 30. Cited: 14 Op. A. G. 290; U. S. v. Bridleman, 

7 Fed. 894: U. S. v. Downing, 25 Fed. Cas. No. 14991; U S. v. 43 
Gallons, 93 U. S. 188; U. S. v. Holliday. 3 Wall. 407 ; U. S. v. Kie. 26 
Fed. Cas. No. 15528a : U. S. v. Miller. 105 Fed. 944; U. S. v. Sevrloft'. 
27 Fed. Cas. No. 16252; TJ. S. v. Shaw-Mux. 27 Fed. Cas. No. 16268 ; 
U S. v. Winslow, 28 Fed. Cas. No. 16742; TJ. S. Exp., 191 Fed. 
673. 

43 Sg. 12 St. 17. S. 14 St. 570. 
"Cited: Bowling, 299 Fed. 438. 
46 Sq. 5 St. 453. Cited: Holden, 17 Wall. 211 ; Osborn , 33 C. Cis. 

304; Ward, 17 Wall. 253. 
40 Cited: Buttz, 119 TJ. S. 55. 
47 Cited: Letter to Col. J. G. Scrugham from Sp. Asst. to thE' A. G., 

Apl'il 1, 1921; Report on Status of Pueblo of Pojoaque. Nov. 3, 1932. 
48 Oited: Hatch. 66 FE'd. 668 ; U. S. v. Boylan. 265 Fed. 165 ; U. S. v . 

Kopp. 110 Fed. 160; U. S. v. 1\fulJin, 71 Fed. 682. 
4o R. 48 St. 787. 
50 Kindred, 225 U. S. 582; M. K. & T. Ry., 47 C. Cls. 5!); Nadeau, 

253 u. s. 442. . 
111 Sg. 1 St. 618: 4 St. 442. 735: 7 St. 36, 46. 51. 69. 71, 85. 91. 98, 105. 

114, 160, 161, 179. 185, 188. 191. 213. 220, 23n. 296. ~04. 317. 320. 
327, 349, 352, 368. 379. 401. 419. 425. 432. 495. 5~0. 540, 56R. 582. 
592, 596; 8 St. 179, 545; 9 St. 20, 35, 437, 574, 822, 842, ~55, 87l':l, 
952: 10 St. 315. 576. 634. 643, 686. 949. !l51. $!55, 1014, 1018, 1027. 
1039, 1044, 1049. 1065, 1071. 1078. 1095, 1109, 1122. 1127. 1134, 
1144. 1165; 11 St. 65. 169, 287. 614. 623. 633 . 700. 702. 729. 743. 
744, 747, 749, 759; 12 St. 44.,~. 57, 113, 130, 9_27, 9?4, 940, 947, 95B, \J5~, 
964, 972, 976, 981, 997, 116iS. S. 13 St. 54.. c~tPd: Memo. Sol. Off. , 
Aug. 17. 1933: 1\femo. Sol.. Oct. 7, 1937: HoldE-n, 17 Wall. 211; 
McKee, 33 C. Cis. 99; U. S. v. Choctaw, 179 U. S. 494; Ward. 17 
Wall. 253. 

112 Cited: TJ. S. v. Blackfeather, 155 U. S. 180. 
53 S. 16 St. 13; 18 St. 420. Cited: Delaware, 72 C. Cis. 483. 
54 S. 13 St. 541. 
115 Cited: 16 Op. A. G. 31. 
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settle the Titles to certain Lands set apart for the Use of 
certain Half-breed Kansas Indians in Kansas Territory," 
approved May 26, 1860, and to repeal part of sec. 1 of said 
Act. 50 

12 St. 628; July 17, 1862; J. Res. No. 69-Joint Resolution au
thorizing the Secretary of the Interior to expend, from a 
Fund in the United States Treasury belonging to the Winne
bago Indians, the sum of $50,000, or so much thereof as 
may be necessary, for the Benefit of said Indians.57 

12 St. 629; July 17, 1862; J. Res. No. 71-A Resolution making 
further Appropriations for the current and contingent 
Expenses of the Indian Department, and for fulfilling Treaty 
Stipulations with the various Indian Tribes, for the Year 
ending June 30, 1863. 

12 St. 630; July 17, 1862; J. Res. No. 7~A Resolution suspend
ing the Sale by sealed Bids, of the Lands of the Kansas and 
Sac and Fox Indians. 

12 St. 648; Feb. 12, 1863; C. 32-An Act to supply Deficiencies 
in the Appropriations for the Service of the Fiscal Year 
ending June 30, 1863.56 

12 St. 652; Feb. 16, 1863; C. 37-An Act for the Relief of Persons 
for Damages sustained by Reason of Depredations and 
Injuries by certain Bands of Sioux Indians.69 

12 St. 658 ; Feb. 21, 1863; C. 53-An Act for the Removal of 
Winnebago Indians, and for the sale of their Reservation 
in Minnesota for their Benefit.60 

12 St. 664; Feb. 24, 1863 ; C. 56-An Act to provide a temporary 
Government for the Territory of Arizona, and for other 
Purposes. 01 Sec. 1-R. S. 1839, 1840, 1901. Sec. 2-R. S. 
702, 1841, 1842, 1843, 1844, 1846, 1847/12 1848, 1849,83 1850, 
1851, 1854, 1857, 1859, 1860, 1862, 1863, 1864, 1865, 1866, 1867, 
1868, 1869, 1870, 1871, 1872, 1873, 1875, 1876, 1877, 1878, 1881, 
1882, 1883, 1885, 1891, 1908, 1909, 1910, 1913, 1918, 1922,64 

1935, 1939, 1942, 1944, 1946. 
12 St. 682; Feb. 25, 1863 ; C. 59-An Act making Appropriations 

for the Legislative, Executive, and Judicial Expenses of the 
Government for the Year ending thirtieth June, 1864, and 
for the Year 1863, and for other Purposes. 

12 St. 700; Mar. 2, 1863 ; C. 7()-An Act to amend an Act entitled 
"An Act to provide a Temporary Government for the Terri
tory of Colorado." 65 Sec. 4-R. S. 1842. 

12 St. 744; Mar. 3, 1863; C. 79-An Act making Appropriations 
for sundry Civil Expenses of the Government for the Year 
ending June 30, 1864, and for the Year ending the 30th of 
June, 1863, and for other Purposes.04 

12 St. -774; Mar. 3, 1863; C. 99-An Act making Appropriations 
for the current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes, for the Year ending June 30, 1864.61 Sec. 1, 
p. 792-R. s. 2067, 25 u.s. c. 41. 

12 St. 803; Mar. 3, 1863; C. 107-An Act supplementary to an 
Act entitled "An Act for the Relief of Persons for Damages 
sustained by Reason of Depredations and Injuries by cer
tain Bands of Sioux Indians," approved February 16, 1863.68 

56 Rg. 12 St. 21, sees. 2 & 3. Cited: Smith, 10 Wall. 321; Swope, 
23 Fed. Cas. No. 13704. 

m S. 15 St. J 98: 16 St. 13, 335, 544 ; 17 St. 165, 437 ; 18 St. 146, 
420 ; 19 St. 176. 271 ; 20 St. 63, 295 : 21 St. 114, 485 ; 22 St. 68, 
433; 23 St. 76, 362; 24 St. 29. 449; 25 St. 217, 980: 26 St. 336. 989; 
27 St. 120, 612 ; 28 St. 286, 876; 29 St. 321 ; 30 St. 62, 571, 924; Bl 8t. 
221, 1058; 32 St. 245 ; 33 St. l 89, 1048. 

ss Sg. 11 St. 749. 
50 S. 12 St. 803 ; 13 St. 22, 92 ; 23 St. 344 ; 27 St. 612 ; 30 St. 62 · 

~ 1 S t . 1058; 34 St. 325; 35 St. 1623; 30 St. 1195. Cited: 44 L. D. 188; 
L 'IVP. 29 C. Cls. 332; Me<ln.wnkanton. 57 C. Cis. 357; Sisseton, 39 C. Cis. 
172; Sisseton, 42 C. Cis. 416; Sisseton, 58 C. Cis. 302; U. S. v. Sisseton 
208 T . S . fi61. ' 

'
10 Sg. 12 St. 1101. S. 16 St. 335; 21St. 315; 43 St. 1114; 45 St. 1027. 

A. 28 St. 679. Cited: 3 L. D. 580 ; Sol. Op. M. l 2509, Aug. 27 1!)24 · 
Brck. 65 Fed. 30; U. S. v. Flournoy, 69 Fed. 886. ' ' 

'" Citer/: Gooclson. 7 Okla. 117; In re Wilson , 140 U. S. 575; Lane. 249 
U. S. 110; U. S. v. Bicbard, 1 Al'iz. 31; Memo. Sol. Off., Feb. 7, 1934. 

6~ Rp. 20 St. 178. . 
''

3 Rp. 20 St. 178. 
s; Rp. 20 St. 178. 
6:; Ag. 12 St. 172, 2~9. 
6" S.q. 12 St. 276. S. 13 St. 344 ; l 6 St. J 3; 34 St. 634. 
67 S.q. 1 St. 618: 4 St. 442. 735: 7 St. 36. 46. 51, 69. 85. 91, 99, 105. 

1 1 4, 160. 161. 178. 179. J85, 188. 191, 213, 220, 235, 287, 296, 304, 
R17. 320. R27. 349. 352, 368, 379, 401. 419. 425. 432. 459, 540, 545 
:>6~. 582. 592. 596; 8 St. 592; 9 St. 20. 35. 437, 574. 822. 842. 855, 878: 
95 ') : 10 Rt . 315. 576. 643. 686, 702. 1014. 1018. 1027, 1039. 1044. 1049. 
10:56. 10(15. 1071. 1078, 1093. 1.095. 1109, 1122, 1134, 1144, 1165; 11 
<:;t. f\5. 169. 401, 614. 623. 634, 657. 700. 702, 729, 743, 744, 749; 12 
St. 44. 113. 130. 927. 934, 940. 947. 953. 958. 964. 972. 976. 981, 997. 
1165. 1238. Cited: Holden. 17 Wall. 211; Medawakanton. 57 C. Cis. 
357; U. S. v. Leathers. 26 Fed. Cas. No. 15581; U. S. v. Walker River. 
1 04 F. 2d 234; Ward, 1.7 Wall. 253. 

os Sg. 12 St. 652. 
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12 St. 808; Mar. 3, 1863; C. 117-An Act to provide a temporary 
Government for the Territory of Idaho.69 Sec. 1-R. S. 183H, 
1840, 1902; Sec. 2-R. S. 1841 ; Sec. 5-R. S. 1859, 1860; Sec. 
6-R. S. 1842, 1851; Sec. 13-R. S. 1862, 1863, 1891, 1900; 
Sec. 17-R. S. 1949. 

12 St. 819 ; Mar. 3, 186H ; C. 119-An Act for the Removal of the 
Sisseton, Wahpaton, Medawakanton, and Wahpakoota 
Bands of Sioux or Dakota Indians, and for the Disposition 
of their Lands in Minnesota and Dakota.70 

12 St. 834; Apr. 11, 1860; C. 16-An Act for the Relief of the 
American Board of Commissioners for Foreign Missions.11 

12 St. 834; Apr. ll, 1860; C. 19-An Act for the Relief of William 
Geiger. r 

12 St. 840 ; May 9, 1800 ; C. 42-An Act for the Relief of Madison 
Sweetzer. 

12 St. 840; May 9, 1860; C. 44-An Act for the Relief of Tilman 
Leak.72 

12 St. 841 ; May 9, 1860; C. 46--An Act for the Relief of George 
Stealey. 

12 St. 843; June 1, 1860; C. 7Q-An Act for the Relief of the legal 
Representatives of Wetonsaw, Son of James Conner.13 

12 St. 845; June 1, 1860; C. 75-An Act for the Relief of Wendell 
Trout. 

12 St. 847; June 9, 1860; C. 86-An Act for the Relief of Samuel 
J. Hens1ey.7

' 

12 St. 848; June 9, 1860; C. 91-An Act for the Relief of John 
Dixon. 

12 St. 850; June 9, 1860; C. 104--An Act for the Relief of W. Y. 
Hansell, the Heirs of W. H. Underwood, and the Represent
atives of Samuel Rockwell.75 

12 St. 860; June 16, 1860; C. 144-An Act for the Relief of the 
Missionary Society of the Methodist Episcopal Church. 

12 St. 860; June 16, 1860; C. 145-An Act for the Relief of Anson 
Dart. 

12 St. 873; May 25, 1860; J. Res. No. 13-A Resolution for the 
Relief of A. M. Fridley, late Agent for the Winnebago 
Indians.78 

12 St. 878; Jan. 15, 1861; C. 10-An Act for the Relief of Richard 
C. Martin. 

12 St. 879; Jan. 23, 1861; C. 14-An Act for the Relief of 0. F. D. 
Fairbanks, Frederick Dodge, and the Pacific Mail Steamship 
Company. 

12 St. 883; Feb. 8, 1861; C. 32-An Act for the Relief of Moses 
Meeker. 

12 St. 886; Feb. 23, 1861 ; C. 55-An Act for the Relief of Samuel 
Perry. 

12 St. 889; Mar. 2, 1861; C. 93-An Act for the Relief of John 
Y. Sewell. 

12 St. 908; July 14, 1862; C. 176--An Act granting an Invalid 
Pension to Hugh H. Howard, of Hockingport, State of Ohio. 

12 St. 915; Feb. 9, 1863; C. 3Q-An Act to authorize the Court 
of Claims of the United States to hear and determine the 
Claim of the Heirs of Stephen Johnston, deceased.77 

12 St. tl18; Feb. 24, 1863; C. 57-An Act for the Relief of Colonel 
Joseph Paddock. 

12 St. 927; Jan. 22, 1855-Treaty with Dwamish, Suquamish, 
and other allied and subordinate Tribes.78 

12 St. 933; Jan. 26, 1855-'l'reaty with S'Klallams.79 

12 St. 939; Jan. 31, 1855-Treaty with Makah Tribe.80 

69 S. 13 St. 85. Cited: 20 Op. A. G. 42; Harkness, 98 U. S. 476; 
Langford, 102 U. S. 145; Pickett, 1 Idaho 523; Utah, 3 Pac. 3; Utah, 
116 u. s. 28. 

70 S. 15 St. 39; 30 St. 571. A. 16 St. 335; 36 St. 855. Cited: 18 Op. 
A. G. 141; 42 L. D. 192; Farrell, 110 Fed. 942 ; Medawakanton, 57 C. 
Cis. 357; Sioux. 277 U. S. 424; Sisseton, 58 C. Cls. 302. 

nAg. 7 St. 478. 
72 Sg. 7 St. 364. 
73 Sg. 7 St. 528. 
74 Citecl: Belt. 15 C. Cls. 92; Fremont, 2 C. Cis. 461-also Jackson, 1 

C. Cis. 260; U. S. v. McDougall's, 121 U. S. 89. 
75 Sg. 7 St. 478. 
76 S_q. 9 St. 878. 
77 Sg. 6 St. 812 ; 7 St. 295. 
78 Sg. 10 St. 1043, 1132. S. 12 St. 4, 221, 512, 774, 933: 13 St. Hn, 

541; 14 St. 255, 492; 15 St. 198; 16 St. 13, 335, 544; 17 St. 165, 437; 
18 St. 146, 420 ; 19 St. 176, 271 ; 20 St. 63, 295 ; 34 St. 325 ; 43 St. 
R86. Cited: Op. Sol., A. 2592, Feb. 12, 1924; Corrigan, 169 Fed. 477; 
Duwamish. 79 C. Cls. 530; Jackson, 34 C. Cis. 441; U. S. v. Alaslm. 
79 Fed. 152 ; U. S. v. Boynton, 53 F. 2d 297 : U. S. v. Celestine, 215 
U. S. 278: U. S. v. Romaine, 255 Fed. 253: U. S. v. Snohomish, 246 
Fed. 112 ; U. S. v. Stotts, 49 F. 2d 619. 

79 Sg. 10 St. 1043, 1132; 12 St. 927. S. 12 St. 4, 221, 512, 774; 
13 St. 161, 541 : 14 St. 255, 492; 15 St. 198; 16 St. 13, 335, 544 ; 17 
St. 165, 437; 18 St. 146, 420; 19 St. 176, 271; 20 St. 63, 295; 43 
St. 886. Cited: Duwamish, 79 C. Cis. 530; Jackson, 34 C. Cls. 441. 

so Sg. 10 St. 1043. S. 12 St. 4, 221, 512, 774, 971; 13 St. 161, 541; 14 
St. 255, 492 ; 15 St. 198 ; 16 St. 13, 335, 544 ; 17 St. 165, 437 ; 18 St. 146, 
420; 19 St. 176, 271 ; 20 St. 63, 295. Cited: Jackson, 34 C. Cis. 441 ; 
Swan, 50 Fed. 108. 

12 St. 945; June 9, 1855-Treaty with Walla-Wallas, Cayuses, 
and Umatilla Tribes.81 

12 St. 951; June 9, 1855-Treaty with Yakamas.82 

12 St. 957; June 11, 1855-Treaty with Nez Perces.83 

12 St. 963; June 25, 1855-Treaty with Indians in Middle 
Oregon.8~ 

12 St. 971; July 1, 1855 and Jan. 25, 1856-Treaty with Qui
nai-elts. and Quil-leh-ute Indians.85 

12 St. 975; July 16, 1855-Treaty with Flatheads, Kootenay, 
and Upper Pend d' Oreilles Indians.80 

. 

12 St. 981; Dec. 21, 1855-Treaty with Molels.87 

12 St. G91; Nov. 5. 1857-Treaty with Tonawanda Band of 
Seneca Indians.88 

12 St. 997; Mar. 12, 1858-Treaty with Poncas.89 

12 St. 1031; June 19, 1858-Treaty with Mendawakanton and 
\Vahpakoota Bands of Dakota or Sioux Indians.90 

12 St. 1037; June 19, 1858-Treaty wHh Sisseeton and Wahpaton 
Bands of Dakota or Sioux Tribes.91 

12 St. 1042; June 27, 1860-Resolution of the Senate of the 
United States-Right and Title of certain bands of Sioux 
Indians. 92 

12 St. 1101; Apr. 15, 1859-Treaty with Winnebago Indians. 911 

12 St. 1105; July 16, 1859-Treaty with Swan Creek and Black 
River Chippewas, and the Munsee or Christian Indians.94 

12 St. 1111; Oct. 5, 1859-Treaty with Kansas Tribe.95 

12 St. 1129; May 30, 1860--Treaty with Delaware Indians.96 

s1 S. 12 St. 4, 221, 512, 774; 13 St. 161, 541; 14 St. 255, 492; 15 St. 
198 ; 16 St. 13, 335, 544 ; 17 St. 165, 43.7; 18 St. 146, 429; 19 St. 176, 
271; 20 St. 63, 295; 21 St. 271. Cited: Bonifer, 166 Fed. 846; Hy-tu-tse
mil-kin, 194 U. S. 401 ; Parr, 153 Fed. 462 ; U. S. v. Barnhart. 17 Fed. 
579 ; U. S. v. Bridleman, 7 Fed. 894; U. S. v. Brookfield, 24 F. Supp. 
712; U. S. v. Clapox, 35 Fed. 575; U. S. v. Martin, 14 Fed. 817. 

82 Sg. 10 St. 1043. S. 12 St. 4, 44, 221, 512, 774; 13 St. 161. 541; 
14 St. 255. 492; 15 St. 198: 16 St. 1.3, 335, 544; 17 St. 165, 437; 18 
St. 146, 420 ; 1.9 St. 176, 271 ; 20 St. 63, 295; 28 St. 286. Cited: 20 
Op. A. G. 314; 13 L. D. Memo. 472, Aug. 25, 1938; Op. Sol., M. 2521.14, 
June 7, 1929 ; Memo. Sol. Off., Aug. 11, 1.933; La Clair, 184 Fed. 128; 
Northern. 227 U. S. 355; Seufert, 193 Fed. 200; U. S. v. Brookfield; 24 F. 
Supp. 712; U. S. v. Sutton, 215 U. S. 291; U. S. v. Taylor, 3 Wash. 
T. 88; U. S. v. Winans, 198 U. S. 371. 

sa Sg. 1 St. 137; 10 St. 1043. S. 12 St. 41, 221, 512, 744; 13 St. 161, 
541; 14 St. 255, 492, 647; 15 St. 198; 16 St. 13, 335, 544; 17 St. 165, 
437, 627; 18 St. 146, 420; 19 St. 176, 271; 20 St. 63, 295; 45 St. 1249. 
Cited: 14 Op. A. G. 568; 17 Op. A. G. 306; 20 Op. A. G. 42; Caldwell, 
67 Fed. 39£; Langford, 12 C. Cis. 338 ; Pickett, 1 Idaho 523 ; U. S. v. 
Lewis, 95 F. 2d 236; U. S. v. Nez Perce, 95 F. 2d 232; Woolverton, 
29 C. Cis. 107. 

84 S.Q. 1 St. 137; 1.0 St. 1043. S. 12' St. 4, 44, 221, 512, 774; 13 St. 
161, 324. 541; 14 St. 255, 492, 751 ; 15 St. 198 ; 16 St. 13, 335, 544; 
17 Rt. 165, 437; 18 St. 146; 19 St. 176, 271; 20 St. 63, 295: 26 St. 
336 : 28 St. 86 ; 39 St. 969 ; 46 St. 1033. Cited: Memo. Ind. Off., Dec. 
4. 1931: Memo. Sol. Off., Feb. 15, 1932; U. S. v. Barnhart, 22 Fed. 
285; U. S. v. Brookfield. 24 F. Supp. 712; U. S. v. Earl, 17 Fed. 75. 

85 Sg. 10 St. 1043 ; 12 St. 939. S. 12 St. 4, 221, 512, 774; 13 St. 
161, 541; 14 St. 255, 492; 15 St. 198; 16 St. 13, 335, 544; 17 St. 165, 
437; 18 St. 146, 420; 19 St. 176, 271; 20 St. 63. 295; 36 St. 1345; 
43 St. 886. Cited: Op. Sol., M. 24358, May 14, 1928, M. 24173, Sept. 
23, 1932; Fowler, 4 F. Supp. 565 : Halbert, 283 U. S. 753 : Mason, 
5 F. 2d 255; Taylor, 44 F. 2d 53; U. S. v. Payne, 264 U. S. 446; U. S. 
v. Powers, 305 U. S. 527; U. S. ex rei. 'Charley, 62 F. 2d 955. 

86 S.q. 9 St. 870; 10 St. 1043. S. 12 St. 4, 221, 512, 774; 13 St. 
161, 541 ; 14 St. 255, 492; 15 St. 198; 16 St. 13, 335, 544; 17 St. 165, 
226. 437; 18 St. 146, 420 ; 19 St. 176, 271 ; 20 St. 63, 295; 21 St. 114; 
33 St. 302; 43 St. 21. Cited: 20 L. D. 462; Op. Sol., M. 11410, Jan. 
28, 1924 ; Op. Sol., M. 12498, June 6, 1924, M. 26075, Aug. 5, 1930; 
Blackfeet. 81 C. Cis. 101 ; Clairmont. 225 U. S. 551 ; Pronovost, 232 
U. S. 487; Scheer, 48 F. 2d 327; U. S. v. Heyfron, 138 Fed. 964; 
U. S. v. Higgins, 103 Fed. 348 ; U. S. v. Mcintire, 101 F. 2d 650. 

wr SfJ. 10 St. 1018, 1122, 1125. S. 12 St. 4, 221, 512, 774 ; 13 St. 
161, 541 ; 14 St. 255. 49~ ; 15 St. l 98; 16 St. 13 : 18 St. 146, 420 ; 
19 St. 176. 271; 20 St. 63, 295; 21 St. 114, 485; 22 St. 68, 433; 23 
St. 76. 362; 24 St. 29, 449; 25 St. 217, 980; 26 St. 336, 989; 27 St. 
120. 612: 28 St. 286. 876; 29 St. 321; 30 St. 62, 571, 924; 31 St. 
221, 1058 : 32 St. 245, 982 ; 33 St. 189, 1048; 34 St. 325, 1015; 35 
St. 70, 781; 36 St. 269; 49 St. 801. C-ited: U. S. v. Sinnott, 26 Fed. 84. 

8s Sg. 7 St. 550. 586. 
89 Sg. 1 St. 137. S. 12 St. 4, 44. 221, 512. 774; 13 St. 161, 541: 

14 St. 255, 492, 675; 15 St. 198 ; 16 St. 13, 335. 544; 17 St. 165. 437; 
18 St. 146, 420: 19 St. 176, 271; 20 St. 63, 295; 21 St. 114, 485; 22 
St. 68, 433; 23 St. 76, 362; 24 St. 29, 449; 25 St. 217. Cited: U. S. v. 
Higgins, 103 Fed. 348; U. S. ex rei. Stan(ling Bear, 25 Fed. Cas. No. 
14891. 

oo Sg. 1 St. 137; 10 St. 954. S. 12 St. 1042. Cited: Graham. 30 
C. Cls. 31R; Medawakanton, 57 C. Cis. 357; Sioux, 277 U. S. 424; 
Sis~eton, 58 C. Cis. 302. 

91 Sg. 1 St. 137; 10 St. 315, 949. S. 15 St. 505; 18 St. 47; 29 St. 
321; 31 St. 1058. Cited: Graham, 30 C. Cis. 318; Medawakanton, 
57 C. Cis. 357; Roy, 45 C. Cis. 177; Sisseton, 42 C. Cls. 416; U. S. v. 
Sisseton, 208 U. S. 561. 

92 Sg. 10 St. 326, 949, 954, 957 ; 12 St. 1031. Cited: Sioux, 277 U. S. 
424 ; Sisseton, 58 C. Cis. 302. 

9a Sg. 1 St. 137. S. 12 St. 658; 16 St. 335; 17 St. 165. 
94 Sq. 1 St. 137 ; 7 St. 105, 107. 503 : 11 St. 312, 633. S. 30 St. 62. 
95 Sg. 15 St. 137. S. 17 St. 85; 18 St. 272; 19 St. 74; 22 St. 257. 

Cited: 13 Op. A. G. 531; Kansas, 80 C. Cls. 264. 
oa Sg. 7 St. 327 ; 10 St. 1048. S. 12 St. 1177 ; 14 St. 793 ; 26 St. !l89 ; 

27 St. 120. Cited: Delaware, 74 C. Cis. 368; Kindred, 225 U. S. 582; 
U. S. v. Stone, 2 Wall. 525. 
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12 St. 1163; Feb. 18, 1861-Treaty with Araphoes and Cheyenne 
Indians. 07 

Government for the Territory of Montana.14 Sec. 1-R. S. 
1839, 1840, 1903 ; Sec. 2-R. S. 1841 ; Sec. 5--R. S. 1859, 
1R60; Sec. 6-R. S. 1842, 1851; Sec. 13-R. S. 1891; Sec. 
17-R. s. 1949. 

12 St. 1171; Mar. 6, 1861-Treaty with Sacs, Foxes. and 
Iowas.08 

12 St. 1177; July 2, 1861-Treaty with Delawares.90 

12 St. 1191; Nov. 15, 1861-Treaty with Pottawatomies.1 

12 St. 1221; Mar. 13, 1862-Treaty with Kansas Indians.2 

12 St. 1237; June 24, 1862-Treaty with Ottawa Indians.3 

12 St. 1249; Mar. 11, 1863-Treaty with Chippewa Indians of 
Mississippi, and the Pillager and Lake Winibigoshish bands 
of Chippewa Indians of Minnesota.' 

13 STAT. 

13 St. 22; Mar. J4. 1864; C. 3Q-An Act to supply Deficiencies in 
the Appropriations for the Service of the Fiscal Year end
ing the thirtieth of June. 1864, and for other Purposes.5 

13 St. 29; Mar. 15, 1864; C. 33.-An Act to amend an Act entitled 
"An Act to regulate 'l'rade and Intercourse with the Indian 
Tribes, and to preserve PeacP. on the Frontiers," approved 
June 30, 1834.6 R. S. 2139,7 2140.8 

13 St. 37; Mar. 25, 1864; C. 41-An Act to authorize the Presi
dent to negotiate a Treaty with the Klamath, Modoc, and 
other Indian tribes in Southeastern Oregon.9 

13 St. 39; Apr. 8, 1864; C. 48-An Act to provide for the better 
Organization of Indian Affairs in California.10 Sec. 1-
R. S. 2046; Sec. 4--R. S. 2056; Sec. 6-R. S. 2115; u Sec. 
7-R. s. 2061.12 

13 St. 62; May 3. 1864: C. 74-An Act to aid the Indian Refugees 
to return to their Homes in the Indian Territory. 

13 St. 63; May 5, 1864; C. 77.-An Act to vacate and sell the 
present Indian Reservations in Utah Territory, and to set
tle the Indians of said Territory in the Uinta Valley.13 

13 St. 85; May 26, 1864; C. 95--An Act to provide a temporary 

9'1 Sg. 1 St. 137. S. 12 St. 512, 774; 14 St. 255; 18 St. 535. Cited: 
Hezmer 30 C. Cls. 405 ; Moore. R2 C. Cis. 593. 

os Sg. 'to St. 1069, 1074. S. 15 St. 198 ; 18 St. 146, 420; 19 St. 271 : 
20 St. 63, 295 ; 21 St. 114, 485 ; 22 St. 68, 433 ; 23 St. 76, 362 ; 24 
St 29 449 · 25 St. 217, 980; 26 St. 336, 989; 27 St. 120, 612; 28 St. 
286 876; 29 St. 321 ; 30 St. 62, 571, 924; 31 St. 221, 1058; 32 St. 245, 
982J 33 St. 189, 1048 ; 34 St. 325, 1015 ; 35 St. 70, 781 ; 36 St. 269, 
108o; 37 St. 518; 38 St. 77. 582. 

oo Sg. 12 St. 1129. Oited: Delaware. 74 C. Cis. 368. 
1/Sg. 9 St. 853. S. 14 St. 763 ; 15 St. 198, 531 : 16 St. 13, 335, 544; 

17 St. 165, 437 : 20 St. 542 ; 34 St. 325; 35 St. 781; 38 St. 77. Oited: 
Bd. of C. Com'rs of the City of Jackson, 100 F. 2d 929; Elk, 112 U. S. 
94; Goodfellow, 10 Fed. Cas. No. 5537 ; Laughton, 75 Fed. 789 ; Matter 
of Hell', 197 U. S. 488. 

2 Cited: 17 Op. A. G. 200; Kansas, 80 C. Cis. 264. 
aS. 12 St. 774; 13 St. 161. 541; 14 St. 255; 15 St. 513; 17 St. 388. 

Cited: 13 Op. A. G. 336; Elk, 112 U. S. 94; Libby, 118 U. S. 250; 
Wiggan, 163 U. S. 56. 

''Sf.l. 10 St. 1109, 1165. S . 49 ~t. 321, 1757. Cited: Cain. 2 Minn. L. 
Rev . . 177; 5 L . D. 541: 12 L. D. 52: Beaulieu, 32 App. D. C. 398; <:hip
pewa, 80 C. Cis. 410; Johnson, 234 U. S. 422; ~me Lac, 46 C. Cis. 424! 
U. S. v. 43 Gallons. 93 U. S. 188; U. S. v. M1lle Lac, 229 U. S. 498, 
U. S. v. Minnesota, 270 U. S. 181 

6 Sg. 12 St. 653. 
6 A.g. 4 St. 732, sec. 20. A.. 52 St. 696. S. 30 St. 105. Citerl: 14 

Op. A. G. 290; Bate~ 95 U. S. 204; Browning, 6 F. 2d 801 ; Bruguic>r. 
1 Dak. 5 : Moore v. county Com'rs, 2 Wyo. 8 ; Morrison, 6 F . 2d. 811 ; 
Sarlis, 152 U. S. 570; Shawnee, 249 Fed. 583 : U. S. v. Belt, 128 Fed. 68; 
U. S. v. Bichard, 1 Ariz. 31; U. S. v. Bridleman, 7 Fed. 894 : U. S. v. 
Flynn, 25 Fed. Cas. No. 15124; U. S. v. 43 Gallons. 93 U. S. 188 ; U. S 
v. 43 Gallons, 108 U. S. 491: U. S. v. LeBris, 121 U. S. 278; U . S. 
v. Miller, 105 Fed. 944; U. S. v. One Cadillac, 255 Fed. 173: U. S. 
v. One Chevrolet, 58 F. 2d. 235 ; U. S. v. Sevelofr, 27 Fed. Cas. No. 
16252; U. S. v. Shaw-Mux, 27 Fed. Cas. No. 16268 ; U. S. v. Stenm 
Bo:~t Cora, 1 Dak. 1; U . S. v. Winslow. 28 Fed. Cas. No. 16742: TJ. S. 
v. Wright, 229 U. S. 226; U. S. Exp., 191 Fed. 673; Waters, 29 Fed. 
Cas. No. 17265. 

' S. 29 St. 506. 
8 R 34 St. 1015 ; :19 St. 969. Cited: 19 Op. A. G. 31)6 ; 25 Op. A . G 

416 ; Browning, 6 F. 2d 801 ; Commercial, 261 Fed. 330 ; Evans. 204 
Fed. 361 ; Ford, 260 Fed. 657 ; 43 Cases, 14 Fed . !139 ; Hawley . 15 F . .?d 
621; Johnson, 234 U. S. 422; Morrison. 6 F. 2d R11: One Bukk. 275 
Fed. 809; P:~leher, H Ferl . 47; Shawnee. 249 FPfl . 583 ; U. S. v. Celestine, 
215 U. S. 278; U. S. v. Luther, 260 Fed. 579: U. S. v. One Automobile 
237 Frd. 891 ; U. S. v. One Buick, 2!15 Fed. 793 ; U. S. v. One Buicl{, 244 
Fed. 961 ; U. S. v. One Cadillac. 255 Fed. 173 : U. S. v. One Chev rolet. 
58 F. 2d 235 ; U. S. v. One Ford, 259 Fed. 645 : U. S. v. Onf' Seven
PassengPr, 259 Fed 641: U. S. v. Tadish. 211 Fc>d. 490: U . S. v . 29 
Gallons. 45 Fed. 847; U. S. v. 2 Gallons, 213 Fed. 986; U. S. Exp., 191 
Fed. 673. 

9 Oited: California. 87 Fed. 532; Klamath, 81 C. Cis. 79; Kl:~ math, 
296 U. S. 244; Klamath, 86 C. Cls. 614; U. S. v. Klamath, 304 U. S. 
119; ·U. S. v. Oregon, 103 Fed. 549. 

to S. 13 St. 538. Cited: 33 L. D. 205 ; Op. Sol., A. 259!:!, Feb. 12. 
1924, M. 29232. June 2. 1937; Donnelly, 228 U . S. 243; M. K. & T. R:v .. 
46 C. Cis. 59; U. S. v. 48 Ponnds, 35 Fed. 403; U. S. v. Leathers, 26 F rd. 
Cas. No. 15581. 

11 Cited: French, . 4 C. Cis. 252; U. S. v. Boylan, 265 Fed. 165. 
12 R. 46 St. 1028. 
11 S. 14 St. 492: 15 St. 110. 198; 16 St. 1'3, 335. 544; 20 St. 165. 

04tea: 25 L. D. 408; Sol. Op., June 14, 1930; Hayt, 38 C. Cis. 455. 

13 St. 92; May 28, 1864; C. 97-An Act making Appropriations 
for the Payment of the Awards made by the Commission
ers appointed under and by virtne of an Act of Congress 
entitled "An Act for the Relief of Persons for Damages sus
tained by Reason of the Depredations and Injuries by cer
tain Bands of Sioux Indians." Approved, February 16, 
1863.15 

13 St. 145; June 25, 1864; C. 147-An Act making Appropriations 
for the Legislative, Executive, and Judicial Expenses of the 
Government for the Year ending June 30, 1865, and for 
other Purposes. 

13 St. 161; June 25, 1864; C. 148-An Act making Appropriations 
for the current and contingent Expenses of t.he Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes. for the Year ending June 30, 1865, and foil' 
other Purposes.16 

13 St. 316; June 30, 1864; C. 175-An Act to establish certain 
Post-Roads. 

13 St. 323; June 30, 1864; C. 177-An Act to aid in the Settle
ment, Subsistence, and Support of the Na.vajoe Indian Cap
tives upon a Reservation in the Territory of New Mexico.11 

13 St. 324; June 30, 1864; C. 181-An Act to authorize the Presi
dent of the United States to negotiate with certain Indians 
of Middle Oregon for a Relinquishment of certain Rights 
secured to them by treaty.18 

13 St. 344; July 2, 1864; C. 21Q-An Act making Appropriations 
for sundry Civil Expenses of the Government for the Year 
ending the Thirtieth of June, 1865, and for other Purposes.19 

13 St. 356; July 2,1864; C. 216-An Act to amend an Act entitled 
"An Act to aid in the Construction of a Railroad and Tele
graph Line from the Missouri River to the Pacific Ocean, 
and to secure to the Government the Use of the same for 
Postal, Military, and other Purposes," approved July 1, 
1862.20 

13 St. 365; July 2, 1864; C. 217-An Act granting Lands to aid in 
the Construction of a Railroad and Telegraph Line from 
Lake Superior to Puget's Sound, on the Pacific Coast, by the 
Northern Route.21 

13 St. 413; June 30, 1864; J. Res. No. 57-Joint Resolution for 
the Relief of the Officers of the Fourth and Fifth Indian 
Regiments. 

13 St. ~7; Feb. 9, 1865; C. 29-An Act for the Relief of certain 
friendly Indians of the Sioux Nation, in Minnesota. 

13 St. 432; Feb. 23, 1865; C. 45--An Act to extinguish the Indian 
Title to Lands in the Territory of Utah suitable for agri
cultural and mineral Purposes.22 

13 St. 432; Feb. 23, 1865 ; c. 46-An Act to provide for the Pay
ment of the Value of certain Lands and Improvements of 
private Citizens, appropriated by the United States for 
Indian Reservations, in the Territory of Washington. 

13 St. 445; Mar. 2, 1865; C. 73-An Act making Appropriations 
for the legislative, executive, and judicial Expenses of the 
Government for the Year ending June 30, 1866, and addi
tional Appropriations for the current fiscal Year. 

13 St. 522; Mar. 3, 1865; C. 104-An Act to establish certain 
Post-Roads. 

13 St. 530; Mar. 3, 1865; C. 109-An Act to authorize the Issuing 
of Patents for certain Lands in the Town of Stockbridge, 
State of Wisconsin, and for other Purposes.23 

13 St. 538; Mar. 3, 1865; C. 122-An Act to amend an Act entitled 
"An Act to provide for the better Organization of Indian 
Affairs in California." 2

' 

14 S.Q. 1'2 St. 808. S. 20 St. 178. Cited: Draper, 164 U. S. 240; 
Trnscott. n Fed. 60. 

13 S.o. 12 St. 652. Citerl: Mednwakanton, 57 C. Cis. 1357. 
16 Sq. 1 St. 61 ; 4 St. 442; 7 St. 36, 46. 51. 69, 85. 91. 99, 14)5, 114, 161, 

170. 1R5. 188. 191. 213. 235. 296. 304. 317. 320. 349. 3~. 379, 419. 
425. 432. 459. 540, 545, 582, 592, 596; 8 St. 287; 9 St. 35, 578, 855, ll52; 
10 St. 576, 643. 1014. 1018. J 027. 1039, 1044, 1056, 1065. 1078. 1095. 
11 O!l. 1122. 1127, 11134. 1165 : 11 St. 614, 621, 634, 659, 700. 702, 729. 
744. 749; 12 St. 927. 934. 940, 947, 953. 958. 964. 972. 976, 981, 997, 
1238; 113 St. 668, 689. S. 21 St. 315 ; 34 St. 325; 45 St. 159, 883. 
CUerl: :M'Pdawakanton, 57 C. Cis. 3!'i7. 

17 Cited: U. S. v. Lucero, 1 N. M. 422. 
18 Sg. 12 St. 963. 
10 Sq. 12 St. 754. S. 16 St. 13; 43 St. 596. Cited: Bruguier, 1 Dak. 5. 
2o E1. 1'< St. 482. Cited: M. K. & T. Ry .. 46 C. Cis. 5!:1. 
21 S. 22 St. 157. Cited: 5 L. D. 138; Buttz. 119 U. S. 55 ; Clairmont, 

225 U. S. 551; Fort Berthold, 71 C. Cis. 308; M. K. & T. Ry., 46 C. Cls. 
59; Northern, 3 Dak. 217; Northern, 227 U. S. 355; Northern, 246 U. S. 
283 ; U. S. v. La Plant, 200 Fed. 92. 

22 Cited: Hayt, 38 c. Cis. 455. 
2a S. 14 St. 604. 
24 A.g. 13 St. 40. 
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13 St. ;::'41; Mar. 3, 1865; C. 127-An Act making Appropriations 
for the current and contingent Expenses of the Indian De· 
partmsnt. and fer fulfilling Treaty Stipulations with various 
Indian Tribes for the Year ending thirtieth June, 1866, and 
fer otb€r Purpc~es.25 Sec. 3-R. S. 2081, 25 USC 114; 20 

Sec. 4-R. S. 23~ D, 2311, 2312,27 43 USC 191; Sec. 8-R. S. 
~138/8 25 USC 214 (41 St. 9, S€C. 1). USCA Historical 
Note: R. S. 2138 was amended by 41 Btat £, sec. 1, so as to 
read as set forth m 2U USC 214. Sec. r--1.. S. 2127,211 25 
usc 192. 

13 St. 572; Mar. 3. 1865; J. Res. No. 33-A Resclution directing 
Inquiry into the Condition of the Indian Tribes, and their 
Treatment by the Civil and Military Authorities. 

13 St. 582; June 30, 1864; C. 188-An Act fer the ReliE-f of the 
Estate of B. F. Kendall. 

13 St. 583; JuJy 2, 1864; C. 227-An Act fer the Relief of Richard 
C. 1\Iurphy. 

13 St. 584; July 2, 1864; C. 231-An Act for the Relief of William 
Sawyer and Others, of the State of Ohio.00 

13 St. 586; July 4, 1864; C. 256-An Act for the Relief of Richard 
G. Murphy. 

13 St. 591; July 2, 1864; J. Res. No. 71-Joint Resolution for the 
Relief of '.rhomas J. Galbraith. 

13 St. 595; Feb. 9, 1865; C. 31-An Act for the Relief of Louis 
Roberts. 

13 St. 623; June 28, 1862-Treaty with Kickapoo Indians.31 

13 St. 663; July 30, 1863-Treaty with Shoshonee Indians.32 

13 St. 667; Oct. 2, 1863-Treaty with Chippewa Indians. (Red 
Lake and Pembina Bands.) :m 

13 St. 673; Oct. 7, 1863-Treaty with Tabeguache Band of Utah 
Indians.34 

13 St. 681; Oct. 12, 1863-Treaty with Shoshone-Goship Bands 
of Indians.35 

13 St. 689; Apr. 12, 1864-Treaty with Red Lake and Pembina 
Bands of Chippewa Indians.ae 

13 St. 693; May 7, 1864-Treaty with Chippewas of Mississippi, 
and Pillager and Lake Winnebagoshish Bands of Chip
pewas.31 

25 Sg. 1 St. 618; 4 St. 442; 7 St. 36, 46, 51, 69, 85, 91, 99, 114, 161, 
185, 188, 192, 213, 287, 296, 304. 317, 320, 349, 352, 379, 419, 425, 432, 
540, 545, 582, 592, 596 ; 9 St. 35, 855, 878. 952 ; 10 St. 576. 643, 7C2, 1014, 
102~ 103~ 104~ 105~ 106~ 107~ 109~ 110~ 112~ 112~ 113~ 114~ 
1165; 11 St. 614, 623, 634, 700, 702. 729. 744. 749; 12 St. 39. 328, 528, 
566, 927, 934, 940, 947, 953. 958, 964, 972, 976, 981, 997, 1238; 13 St. 
668, 675, 693. 694. S. 14 St. 492; 41 St. 3. Cited: 13 Op. A. G. 354: 
Memo. Ind. Off., Apr. 21, 1927; Op. Sol., M. 15954, Jan. 8, 1927; Memo. 
Sol., July 25, 1935, Dec. 26, 1935, Sept. 15. 1936; Blackfeet, 81. C. Cls. 
101 ; Cheroke~ 11 Wall. 616; Elk, 112 U. S. 94; Fisher, 226 Fed. 156; 
Leighton, 29 L:. Cis. 288 ; Medawakanton, 57 C. Cis. 357 ; Moore, 32 C. 
Cls. 593; Oakes, 172 Fed. 305; Pape, 19 F. 2d 219; Roy, 45 C. Cis. 177; 
U. S. v. Cass, 240 Fed. 617; U. S. v. Joyce, 240 Fed. 610; U. S. v. 
Leathers, 26 Fed. Cas. No. 15581; U. S. v. Paine, 206 U. S. 467; Ute, 
45 c. Cis. 440. 

20 See: 31 U.S. C. 315b (48 St. 340, sec. 5). 
21 Cited: Snyder, 7 F. Supp. 597; U. S. v. Lynch, 7 Alaska 568. 
28 Cited: Fisher, 226 Fed. 156; 43 Cases, 14 Fed. 539; Palcher. 11 

Fed. 47; U. S. v. Celestine, 215 U. S. 278; U. S. v. Leathers, 26 Fed. 
Cas. No. 15581. · 

29 Cited: Fisher, 226 Fed. 156; 43 Cases, 14 Fed. 539; McKnight. 130 
Fed. 659; Palcber. 11 Fed. 47; U. S. v. Celestine, 215 U. S. 278; U. S. 
v. Leathers, 26 Fed. Cas. No. 15581; U. S. v. Pumphrey, 11 App. D. C. 44. 

ao S_q. 7 St. 192. . 
31 Sg. 10 St. 1078. S. 17 St. 165, 437; 18 St. 402; 22 St. 177; 23 St. 

76 ; 24 St. 29, 219 ; 25 St. 217 ; 2e St. 336 ; 27 St. 120 ; 28 St. 286 ; 30 
St. 571 ; 35 St. 70. Cited: 19 Op. A. G. 255; Briggs. 43 Fed. 102 ; Briggs, 
37 Fed. 135; Elk. 112 U. S. 94; U. S. v. Reily, 290 U. S. 33. 

:n Sg. lR St. 685. S. 14 St. 255, 492;., 15 St. 198; 16 St. 13. 335. 544; 
17 St. 16!l. 437; 18 St. 146, 420; 19 ~t. 176, 271; 20 St. 63, 295; 21 
St. 114, 485; 22 St. 68, 433. 

• 3 S. 13 St. 161, 541, 689; 14 St. 255, 492; 15 St. 198; 16 St. 13, 335. 
544; 17 St. 165, 437; 18 St. 146, 420; 19 St. 176, 271 ; 52 St. 1212. 
Ci ted: Cain, 2 Minn. L. Rev. 177; Browning, 6 F. 2d 801 ; Chippewa, 
80 C. Cls. 410; Chippewa, 301 U. S. 358; Jones. 175 U. S. 1; Minnesota. 
185 U. S. 373 ; Morrison. 6 F. 2d 811 ; Perrin. 232 U. S. 478; U. S. v. 43 
Gallons. 93 U. S. 188; U. S. v. 43 Gallons, 108 U. S. 491; U. S. v. Holt, 
270 U. S. 49; U. S. Exp. Co., 191 Fed. 673. 

:w S. 13 St. 541; 14 St. 255. 492; 15 St. 198. 619; 16 St. 13, 335, 
544 ; 17 St. 165. 437 ; 18 St. 146, 420; 19 St. 176, 271 : 20 St. 6~. 295; 
21 St. 114, 485 ; 22 St. 68. 433 ; 23 St. 76, 362 ; 24 St. 29, 449 ; 25 
St. 217, 980; 26 St. 336, 989; 27 St. 120, 612; 28 St. 286, 876; 29 
Rt. 321 ; 30 St. 62, 571, 924 ; 31 St. 221, 1058 : 32 St. 245. 982 ; 
33 St. 1~!>, 1048; 34 St. 325, 1015; 35 St. 70. 781. Cited: Op. Sol.. 
M. 29798, June 15. 1938; Hayt, 38 C. Cis. 455; Thurston, 232 U. S. 
469 ; Ute, 45 C. Cis. 440. · 

35 S. 14 St. 255 ; 15 St. 198; 16 St. 13. 335, 544 ; 17 St. 165 ; 18 
St. 146, 420; 19 St. 176. 271; 20 St. 63, 295: 21 St. 114, 485; 22 St. 68, 
433. Cited: 25 L. D. 408; Blanchard, MMM. 

oo Sg. 13 St. 683. S. 13 St. 161 ; 14 St. 255 ; 15 St. 198; 16 St. 13, 
335. 544, 71!); 17 St. 165, 437; 18 St. 146, 420; 19 St. 176, 271; 20 
St. 63. Cited: Chippewa, 301 U. S. 358 ; Chippewa, 80 C. Cis. 410. 

s1 Sg. 10 St. 1165. S. 14 St. 492; 13 St. 541 ; 14 St. 255; 15 St. 198 ; 16 
St. 13. 335, 544, 719; 17 St. 165. 437; 18 St. 146. 420; 19 St. 176, 
271;, 20 St. 63, 295; 21 St. 114, 485; 22 St. 68, 433; 23 St. 76, 362; 
24 ~t. 29. 449 ; 25 St. 217. 980; 26 St. 336, 989; 27 St. 120, 612 ; 
28 St. 286; 49 St. 321, 1757. Cited: Cain, 2 Minn. L. Rev. 177; 
5 L. D. 541 ; 32 L. D. 664; Chippewa, 80 C. Cis. 410; Chippewa, 
301 U. S. 358; Johnson, 234 U. S. 422; Mille Lac, 46 C. Cis. 424; 
U. S. v. Mille Lac, 229 U. S. 498 : U. S. v. Minnesota, 270 U. S. 181. 

14 STAT. 

14 St. 5; Mar. 14, 1866; C. 16-An Act to establish certain Post 
Roads. . 

14 St. 14; Apr. 7, 1866; C. 28-An Act making additional Appro
priations, and to supply the Deficiencies in the Appropria
tions for sundry civ!l Expense~ of the Gcvernment for the 
fiscal Year ending the thirtieth cf June, 1866, and for other 
Purposes. 38 

14 St. 26; Apr. 7, 1866; C. 29-An Act tc provide Arms and 
Ammunition for the Defence of the Inhabitants o Dakota 
Territory. 

14 St. 27; Apr. 9, 1866; C. 31-An Ad to protect all persons in 
the United States in their Civil Rights, and furnish the 
Means of their Vind _cation.39 Sec. 1-R. S. 6&9, 1978, 1992 ;40 

Sec. 3-R. S. 563, 629, 641, 642, 646, 699, 722; Sec. 4-R. S. 
1982, 1983 ; Sec. 5-R. S. 1984, 1985; Sec. 7-R. S. 1986, 
1987 ~ Sec. 8-R. S. 1988 ; Sec. 9-R. S. 1989 ; Sec~ 1o-R. S. 
699. 

14 St. 191; July 23, 1866; C. 208--An Act making Appropriations 
for the LegislativE, Executive, and Judicial Expenses of the 
Government for ci£ Year ending the thirtieth of June, 1867, 
and for other Purposes.41 

14 St. 218; July 23, 1866; C. 219-An Act to quiet Land Titles 
in California. 

14 St. 236; July 25, 1866; C. 241-An Act granting Lands to 
the State of Kansas to aid in the Construction of the Kansas 
and Neosho Valley Railroad and its Extension to Red 
River. 42 

14 St. 247; July 25, 1866; C. 248-An Act providing for the Ap
pointm€Ilt of a Commission to examine and report upon 
certain Claims of the State of Iowa. 

14 St. 255; July 26, 1866; C. 266-An Act making Appropriations 
for the Current and Contingent Expenses of the Indian 
Department, and for fulfilling Treaty Stipulations with va
rious Indian Tribes for the Year ending thirtieth June, 1867, 
and for other purposes.43 Sec. 2-R. S. 2097, 25 USC 122 ·44 

Sec. 4-R. S. 2128.45 
' 

14 St. 280; JuJy 26, 1866; C. 267-An Act to establish certain 
Post-Roads. 

14 St. 289; July 26, 1866; C. 270-An Act granting Lands to the 
State of Kansas to aid in the Construction of a Southern 
Branch. of the Union Pacific Railway and Telegraph, from 
Fort RI1ey, Kansas, to Fort Smith, Arkansas.40 

14 St. 292; July Z7, 1866; C. 2:78-An Act granting Lands to aid 
in the Construction of a Railroad and Telegraph Line from 
the States of Missouri and Arkansas to the Pacific Coast.47 

14 St. 307; July 27, 1866; C. 289--An Act authorizing the Reim
bursement to the Territory of Nebraska of certain Expenses 
incurred in repelling Indian Hostilities.48 

14 St. 309; July 28, 1866; C. 295-An Act for the Relief of the 
Trustees and Stewards of the Mission Church of the Wyan
dotte Indians. 

14 St. 310; July 28, 1866; C. 296-An Act making Appropriations 
for sundry Civil Expenses of the Government for the Year 
ending June 30, 1867, and for other Purposes.49 

14 St. 324; July 28, 1866; C. 297-An Act to supply Deficiencies 

:lll Cited: Lemmon, 106 ~"'ed. 650. 
89 Sg. U. S. Const. Art. 14. S. 16 St. 140. Cited: Elk, 112 U. S. 

94; In re Sah Quah, 31 Fed. 327; Karrahoo 14 Fed Cas No 7614 · 
U. S. v. Elm, 25 Fed. Cas. No. 15048. ' · · · ' 

:Cited: Farrell, 110 Fed. 942; U.S. v. Hadley, 99 Fed. 437. 
Sg. 11 St. 749. 

42 Cited: 13 Op. A. G. 285. 
43 Sg. 1 St. 618; 4 St. 442; 7 St. 36, 46, 51, 69 91 99 105 114 

161, 179, 185, 188, 191, 213, 235, 287, 296, 304 317 .320' 327' 352' 
379, 419. 425, 432, 459, 540, 545, 568, 592, 596; 9 s't. 35: 842' 855' 
878, 952; 10 St. 1014, 1018, 1027, 1039, 1044 1045 1048 '1056' 
106~ 1071. 1078, 109~ 1109, 1111, 1122, 112~ 113( 114i 1165' 
1169; 11 St. 614, 623, 634. 700. 702. 729, 744; 12 St 927 9S4 940' 
947, 953. 958. 964. 972, 976, 981, 997, 1165, 1238; lS St.' 663, 668' 
675, 682, 68..9, 694: 14 st. 649, 667, 668, 671, 686 695, 699' 7os: 
717, 723, 72 t, 731. 743. 747, 764, 768, 779. Cited: Carter, 31 C. Cis. 
441; Leighton, 29 C. Cis. 288; Medawakanton, 57 C. Cis. 357; Potawa
!Omle, 27 C. Cis. 403 ; U. S. v. Oregon, 103 Fed. 549; U. s. v. Seminole, 
299 U. S. 417; Memo. Sol., Nov. 20, 1934. 

44 Cited: U. S. v. Berry, 4 Fed. 779: Eastern Band, 20 C. Cis. 449; 
Hanks. 3 Ind. T. 415. 

45 Cited: 27 Op. A. G. 588; Crabtree, 54 Fed. 432 · Crabtree 54 Fed 
426 ; McKnight, 130 Fed. 659 ; U. S. v. Celestine, 215 'u S 278 '. U s v· 
Leathers. 26 Fed. Ca:::. No. 15581. · · ' · · · 

40 Cited: 13 Op. A. G. 285; M. K. & T. RY., 46 C. Cis. 59; M. K. & '1'. 
Ry., 92 U. S. 760. 

' 1 Cited: Atlantic, 165 U. S. 413; Bell, 63 Fed. 417. 
"'Cited: Litchfield, 32 C. Cis. 585. 
49 Su. 14 St. 72. S. 17 St. 122. 
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in the Appropriations for the Service of the Fiscal Year 
ending June 30, 1866, and for other Purposes.50 

14 St. 608; June 22, 1866; J. Res. No. 56-A Resolution for the 
Relief of Samuel Norris.02 

14 St. 332; July 28, 1866; C. 29!J-An Act to increa:::e and fix 
the Military Peace Establishment of the United States.51 

Sec. 6-R. S. 1112, 1276; 10 U. S. C. 786. 
14 St. 347; Dec. 21, 1865; J. Res. No. 1-A Resolution r.uthorizing 

the President to divert certain Funds heretofore, appro
printed, and cause the same to be used for immediate 
subsistence and clothing, & c., for destitute Indians and 
Indjan Tribes.62 

14 St. 358; June 15, 1866; J. Res. No. 47-A Resolution making 
an Appropriation to enable the President to negotiate 
Treaties with certain Indian Tribes. 

14 St. 358; June 16, 1866; J. Res. No. 48-Joint Resolution pro
posing an Amendment to the Constitution of the United 
States. 53 

14 St. 360; June 18, 1866; J. Res. No. 52-A Resolution to pro
vide for the payment of Bounty to certain Indian Regiments. 

14 St. 370; July 28, 1866; J. Res. No. 97-Joint Resolution for 
the Relief of certain Chippewa, Ottawa, and Pottawatomie 
Indians. 54 

14 St. 379; Jan. 25, 1867; C. 15-An Act to regulate the elective 
Frflnchise in the Territories of the United States. R. S. 
1860. 

14 St. 391; Feb. 9, 1867; C. 3'6-An Act for the Admission of 
the State of Nebraska into the Union. 

14 St. 426; Mar. 2, 1867; C. 150-An Act amendatory of "An Act 
to provide a temporary Government for the Territory of 
Montana," approved May 26, 1864.55 

14 St. 428; Mar. 2, 1867; C. 153-An Act to provide for the more 
efficient Government of the Rebel States.50 

14 St. 440 ; Mar. 2, 1867; C. 166-An Act making Appropriations 
for the legislative, executive, and judicial Expenses of the 
Government for the Year ending the thirtieth of June, 
1868, and for other Purposes. 

14 St. 457; Mar. 2, 1867; C. 167-An Act making Appropriations 
for sundry Civil Expenses of the Government for the Year 
emling June 30, 1868, and for other Purposes. 

14 St. 468; Mar. 2, 1867; C. 168-An Act making Appropriations 
and to supply Deficiencies in the Appropriations for the 
Service of the Government for the fiscal year ending June 
30, 1867, and for other Purposes. 

14 St. 492; Mar. 2, 1867; C. 173-An Act making Appropriations 
for the current and contingent Expenses of the Indian 
Department, and for fulfilling Treaty Stipulations with 
various Indian Tribes for the Year ending June 30, 1868.57 

Sec. 2-R. S. 2100,58 25 U. S. C. 127; 59 Sec. 3-R. S. 468. 
14 St. 542; Mar. 2, 1867; C. 179-An Act to create the Office of 

Surveyor-General in the Territory of Montana, and establish 
a Lnnd Office in the Territories of l\lontana and Arizona. 

14 St. 570; Mar. 1, 1867; J. Res. No. 42-Joint Resolution author
izing the Secretary of the Interior to pay certain Claims 
out of the Balance of an Appropriation for the Payment 
of necessary Expenditures in the Service of the United 
States for Indian Atrairs in the Territory of Utah. 00 

14 St. 581; Apr. 17, 1866; C. 49-An Act for the Relief of the 
Administrators and Securities of Almon W. Babbitt, late 
Secretary of Utah. 

J4 St. 60:1; July 27, 1866: C. 291-An Act to authorize Samuel 
StevenH, a Stockbridge Indian, to enter and purchase a 
certain Tract of Land in the Stockbridge Reservation, 
Wisconsin.u 

liO Cited: Holden, 17 Wall. 211; Ward, 17 Wall. 253. 
5l A. 19 St. J31. 
s2 Sg. 3 St. 532. 
6ll Sg. U. S. Const. Art. 14. 
54 S. 26 St. 24. Cited: Pam-to-pee, 187 U. S. 371. 
55 Citeri: Pickett, 1 Idaho 523. 
68 Sg. U. S. Const., 14th Amend. 

14 St. 609; June 29, 1866; J. Res. No. 60-Joint Resolution for 
the Relief of Elizabeth Woodward and George Chorpen
ning, of Pennsylvania. 

14 St. 616; Jan. 22, 1867; C. 14-An Act for the Relief of James 
Pool. 

14 St. 618; Feb. 5, 1867; C. 33-An Act for the Relief of Captain 
James Starkey. 

14 St. 633; Mar. 2, 1867; C. 198-An Act for the Relief of 
Richard Chenery. 

14 St. 640; Feb. 8, 1867; J. Res. No. 13-Joint Resolution for 
the Relief of certain Settlers on the Sioux Reservation, in 
the State of Minnesota. 

14 St. 647; June 9, 1863-Treaty with Nez Perce Tribe.63 

14, St. 657; Oct. 18, 1864-'.rreaty with Chippewa Indians of 
Saginaw, Swan Creek, and Black River, Michigan.64 

14 St. 667; Mar. G, 1865-Treaty with Omaha Tribe.66 

14 St. 671; Mar. 8, 1865-Treaty with Winnebago Tribe.66 

14 St. 675; Mar. 10, 1865-Treaty (supplemental) with Ponca 
Tribe.07 

14 St. 683; Aug. 12, 1865-Treaty with Woll-pah-pe Tribe of 
Snake Indians. 68 

14 St. 687; Sept. 29, 1865-Treaty with Great and Little Osage 
Indians.00 

14 St. 695; Oct. 10, 1865-Treaty with Minneconjon Band of 
Dakota or Sioux Indians. 70 

14 St. 699; Oct. 14, 1865-Treaty with Lower Brule Band of 
Dakota or Sioux Indians.71 

14 St. 703; Oct. 14, 1865-Treaty with Cheyenne and Arrapahoe 
Tribes of Indians.73 

14 St. 713; Oct. 17, 1865-Treaty with Apache, Cheyenne, and 
Arrapahoe 'Iribes.73 

14 St. 717; Oct.18, 1865-Treaty with Camache and Kiowa Tribes 
of Indians.7

' 

14 St. 723; Oct. 19, 1865--Treaty with The Two Kettles Band of 
Dakota or Sioux Indians.75 

14 St. 727; Oct. 19, 1865-Treaty with the Blackfeet Band of 
Dakota or Sioux Indians.76 

H St. 731; Oct. 20, 1865-Treaty with the Sans Arcs Band of 
Dakota or Sioux Indians.71 

02 Oited: Belt, 15 C. Cis. 92 ~ U. S. v. McDougall's. 121 U. S. 89. 
03 Sg. 1 St. 137; 12 St. 96~::~. S. 14 St. 255, 492; 15 St. 198, 693; 

16 St. 13, 335, 544 ; 17 St. 165, 437; 18 St. 146, 420; 19 St. 176; ~U 
St. 63 ; 21 St. 114, 485 i.. 22 St. 68, 433 ; 23 St. 70, 362 ; 24 St. 29, 
449,.; 25 St. 217, 980; 26 >::~t. 336, 989 ; 27 St. 120, 612; 28 St. 286, 876; 
29 o::st. 321 ; 30 St. 62, 571, 924 ; 45 St. 1249. Cited: 14 Op. A. G. 568; 
17 Op. A. G. 306 ; Caldwell, 67 Fed. 391 ; Langford, 12 C. Cis. 338 ; 
Langford, 1 Idaho 612; Pickett, 1 Idaho 523 ; U. S. v. Lewis, 95 F. 
2d 236; U. S. v. Nez Perce, 95 F. 2d 232; Woolverton, 29 C. Cis. 107. 

64 Sg. 11 St. 631, 633. S. 15 St. 198; 16 St. 13 ; 18 St. 420. Cited: 
28 L. D. 310. 

65 Sg. 1 St. 137; 10 St. 1045. S. 14 St. 255, 492 ; 15 St. 198; 16 St. 
13, 544 ; 17 St. 165, 437; 18 St. 146, 420 ; 19 St. 176, 271 ; 22 St. 341. 
Cited: Memo. Sol. Off., Jan. 22, 1936; Chase, 256 U. S. 1 ; Chase, 238 
Fed. 887; Gilpin, 256 U. S. 10; Sloan, 118 Fed. 283 ; U. S. v. Chnse, 
245 U. S. 89; U. S. v. Flournoy, 69 Fed. 886; U. S. v. Omaha, 253 
U. S. 275; U. S. v. Phillips, 56 F. 2d 447. 

66 S. 14 St. 255; 18 St. 146. Oited: Bee]{, 65 Fed. 30; U. S. v. Flournoy, 
69 Fed. 886; U. S. v. Mullin, 71 Fed. 682. 

07 Sg. 12 St. 997. S. 15 St. 198. Oited: U. S. ex rei. Standing Bear, 
25 Fed. Cas. No. 14891. 

68 Sg. 16 St. 707 (Oct. 14, 1864, correct date). S. 255, 14 St. 492 ; 
15 St. 198 : 16 St. 13, 335, 544; 17 St. 165, 437 ; 18 St. 146, 420 ; 19 
St. 176. 271 : 20 St. 63. 295; 21 St. 114. 485. 

60S. 15 St. 110, 198; 16 St. 13, 55; 16 St. 544; 17 St. 122, 165, 437; 
18 St. 146, 420; 19 St. 127, 176, 271 ; 20 St. 03, 295; 21 St. 114, 291, 
485; 22 St. 68, 433; 32 St. 982; 36 St. 1058; 41 St. 1097. Cited: 19 Op. 
A. G. 117; Memo. Sol. Off., June 7, 1930; 6 L. D. 175; Adams, 59 F. 2d 
653 ; Brewer-Elliott, 260 U. S. 77 ; Leavenworth, 92 U. S. 733 ; Labadie, 
6 Ol{la. 400; M. K. & T. Ry., 152 U. S. 114; Osage, 66 C. Cls. 64; Quick 
Bear, 210 U. S. 50 ; Rogers, 45 C. Cls. 388; Stewart, 39 C. Cls. 321 ; Shore, 
60 F. 2d 1; 'l'homas, 169 U. S. 264: U. S. v. Higgins, 103 Frd. 348. 

70 S. 14 St. 255, 492; 15 St. 198. Cited: Ashbaugh, 35 C. Cls. 554 ; 
Graham, 30 C. Cis. 318 ; Litchfield, 32 C. Cls. 585 ; Litchfield, 33 C. Cls. 
203 ; Mitchell, 27 C. Cis. 316. 

n S. 14 St. 255, 492; 15 St. 198. Oited: Graham, 30 C. Cis. 318; Jour
neycake, 28 C. Cis. 781 ; Litchfield. 32 C. Cis. 585; Litchfield, 33 C. Cis. 
203; Pawnee, 56 C. Cis. 1. 

12 S. 14 St. 255, 492, 713. Oited: Litchfield, 32 C. Cls. 585; U. S. v. 
Higgins. 103 Fed. 348. 

73 Sg. 14 St. 703. S. 14 St. 492 ; 15 St. 198. Oited: Litchfield, 32 C. Cis. 
585 ; Tully, 32 C. Cis. 1 ; U. S. v. Rogers, 23 Fed. 658. 

57 S ,q. 1 St. 618; 4 St. 442; 7 St. 36, 51, 69, 85, 99, 105, 114, 161, 
179, 185, 188, 191, 21~. 235. 240. 287. 296, 304. 317. 320. 327, 330, 
3112. 379. 432, 45!>. 540, 545, 592. 596: 9 s~. 35, 855, 878. 904: 10 st. 
1014. 1018. 1027, 10H9, 1044. 1048. 1056. 1065. 1071. 1078. 1095. 1109. 
1122, 1126, 1134, 1144, 1165; 11 St. 614, 623, 634, 700, 70:l, 72U, 
744; 12 St. 927. 934, 940, 947, 953, 958, 964, 972, 976, 981. 997; 13 St. 
63. 558. 5119, 66H, 668, 673, 694 ; 14 St. 509. 649. 668, 683, 694, 
69!1. 699. 704, 713, 718, 723. 727. n1, 734, 735. 738, 743. 747. 748, 
764. 765. 773. 785. 79R; 15 St. 797. 801. Cited: 12 Op. A. G. 236; Op. 
~ol., 26163. Oct. 8, 1V30 ; Memo. Ind. Off., Apr. 21. 1927; Holden, 17 
WalJ. 211; Leie-hton 29 C. r.1s. 288; Medawakanton. 57 C. Cis. 357; Sac 
& Fox. · 45 C. ClR. 287; Sac & Fox, 220 U. S. 481; U. S. v. Oregon, 103 
Fed. 549; Ward, 17 Wall. 253. 

74 S. 14 St. 255, 492 ; 15 St. 198, 581. Cited: Litchfield, 32 C. Cis. 585 ; 
McKee. 33 C. Cis. 99 ; 8wope, 33 C. Cis. 223. 

75 S. 14 St. 255, 492; 15 St. 198. Oited: Graham, 30 C. Cls. 318; 
Litchfield. 32 C. Cls. 585 ; Litchfield, 33 C. Cis. 203. 

70 S. 14 St. 255. 492 ; 15 St. 198. Cited: Graham, 30 C. Cis. 318 ; Litch
field. 32 C. Cis. 585 ; Litchfield, 33 C. Cls. 203. 

ss Cited:Leighton, 29 C. Cis. 28~ ; U. S. v. Uerr;r, 4 Ved. 77'9. 
oo Rp. 45 St. 992. sec. 1 (81). 
oo Sg. 12 St. 17. 344. 
Ill Sf!· 13 St. 530. 

77 S. 14 St. 255, 492; 15 St. 198. Cited: Graham, 30 C. Cis. 318; Litc~
tleld. 32 C. Cis. 58q: ~itcbfield, 33 C. Cis. _203. 
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14 St. 735; Oct. 20, 1865-Treaty with the Yanktonai Band of 
Dakota or Sioux Indians.78 

14 St. 739; Oct. 20, 1865-Treaty with Onkpahpah Band of 
Dakota or Sioux Indians.79 

14 St. 743; Oct. 28, 1865-Treaty with Upper Yanktonais Band 
of Dakota or Sioux Indians.80 

14 St. 747; Oct. 28, 186.5-Treaty with O'Gallala Band of Dakota 
or Sioux Indians. 81 

14 St. 751; Nov. 15, 1865-Treaty with Confederated Tribes and 
Bands of Indians of Middle Oregon. 82 

14 St. 755; Mar. 21, 1866--Treaty with Seminole Nation.83 

14 St. 763; Mar. 29, 1866---Treaty (supplemental article) with 
Pottawatomie Tribe.84 

14 St. 765; Apr. 7, 1866--Treaty with Bois Forte Band of Chip
pewa Indians.85 

14 St. 769; Apr. 28, 1866---Treaty with Choctaw and Chickasaw 
Indians. 56 

14 St. 785; June 14, 1866-Treaty with Creek Nation of Indians.87 

14 St. 793; July 4, 1866--Treaty with Delaware Tribe.88 

14 St. 7S9; July 19, 1866---Treaty with Cherokee Nation.80 

78 S. 14 St. 492; 15 St. 198. Oited: Graham, 30 C. Cis. 318; Litchfield, 
32 C. Cis. 585 ; Litchfield, 33 C. Cis. 203. 

79 S. 15 St. 198. Oited: Graham, 30 C. Cis. 318 ; Litchfield, 32 C. Cis. 
585 ; Litchfield, 33 C. Cis. 203. 

80 S. 14 St. 255, 492 t' ~5 St. 198. Cited: :Graham, 30 C. Cis. 318; Litch
field, 32 C. Cis. 585 ; 1tchfleld, 33 C. Cis. 203. 

81 S. 14 St. 255, 492; 15 St. 198; 22 St. 68. Cited: Carter, 31 C. Cls. 
441 ; Graham, 30 C. Cis. 318 ; Leighton. 161 U. S. 291 ; Leighton, 29 
C. Cis. 288 ; Litchfield. 32 C. Cis. 585 ; Litchfield, 33 C. Cis. 203. 

82 Ag. 12 St. 964. S. 46 St. 1003. Citecl: Memo. Sol., June 15, 1937. 
~ Sg. 11 St. 699. S. 15 St. 198, 311 ; 16 St. 13, 335, 544 ; 17 St. 122, 165. 

437, 626; 18 St. 146, 402, 420; 19 St. 176, 271; 20 St. 63, 295; 21St. 114. 
485; 22 St. 433; 23 St. 76, 362; 24 St. 29, 449; 25 St. 217, 757, 980; 26 
St. 336. 989; 27 St. 120. 612; 28 St. 286, 876 ; 29 St. 321 ; 30 St. 62. 571. 
924 ; 31 St. 221. 1058; 32 St. 245, 982; 33 St. 189. 1048; 34 St. 325; 35 
St. 70. 781. Cited: 26 Op. A. G. 340 ; 27 Op. A. G. 530; 11 L. D. J 0~ ; 
Atlantic. 165 U. S. 413; Cherokee. 155 U.S. 218;. Cherokee, 155 U. S. 196; 
Goat, 224 U. S. 458; Jackson. 34 C. Cis. 441 ; >:seminole, 78 C. Cis. 455 ; 
U. S. v. Choctaw, 179 U. S. 494; U. S. v. Higgins, 103 Fed. 348; U. S. v. 
Payne, 8 Fed. 883; U. S. v. Seminole. 299 U. S. 417; U. S. ex rei. Scott, 
1 Dak. 142; Woodward, 238 U. S. 284. 

84 Ag. 12 St. 1191. S. 14 St. 255. 492; 15 St. 198 ; 16 St. 13. 544 ; 17 
St. 165, 437. Oited: Bd. of Co. Com'rs of Co. of Jackson, 100 F. 2d 929. 

85 Sg. 10 St. 1109. S. 14 St. 255. 492; 15 St. 198; 16 St. 13. 335. 544; 
17 St. 165, 437; 18 St. 146, 420; 19 St. 176, 271 ; 20 St. 63. 295 ; 21 St. 
114; 22 St. 68. Cited: Chippewa, 80 C. Cis. 410; Chippewa, 301 U. S. 
358 ; Mullen, 224 U. S. 448; Pond, 58 Fed. 448. 

88 Sg. 1 St. 137, 618; 11 St. 614. S. 14 St. 255, 492; 15 St. 177, 531; 
16 St. 13. 335, 544; 17 St. 165, 437; 18 St. 146. 420; 19 St. 176. 271; 20 
St. 63; 21 St. 114. 485; 22 St. 68, 433; 23 St. 76, 362; 29 St. 321 ; 30 St. 
495; 32 St. 641. Cited: Op. Sol., M. 18772. Dec. 24, 1926; J 2 Op. A. G. 
516; 13 Op. A. G. 354; 17 Op. A. G. 134; 17 Op. A. G. 265; 18 Op. A. G. 
34; 18 Op. A. G. 141; 19 Op. A. G. 109; 19 Op. A. G. 389; 35 Op. A. G. 
251 ; Byrd, 44 C. Cis. 498 ; Campbell, 44 C. Cis. 488; Cherokee. 155 U. S. 
218 ; Cherokee, 1ts5 U. S. 196 ; Chickasaw, 75 C. Cis. 426 ; Chickasaw, 19~ 
U. S. 115; Choctaw, 75 C. Cis. 494; Choctaw. 81 C. Cis. 63; Choctaw. Rl 
C. Cis. 1; Choctaw, 83 C. Cis. 140; Ex p. Reynolds. 20 Fed. Cas. No. 
11719 ; FlPming-. 215 U. S. 56; Gillfillan, 159 U. S. 303; Glenn-Tucker, 
4 Ind. T. 511; Hamilton, 42 C. Cis. 282; Hayes, 44 C. Cis. 493; Jackson. 
~4 C. Cl~ . 441 ; Kimberlin, 104 Fed. 653 • Ligon, 164 Fed. 670; Lucas. 163 
U. S. 612 ; M. K. & T. Ry .. 46 C. Cis. 59 ; Morris. 194 U. S. ~84 ; Mullen. 
224 U. S. 448 ; Roff. 168 U. S. 218 ; Seminole, 78 C. Cis. 455 ; U. S. v. 
Choctaw, 38 C. Cis. 558 ; U. S. v. Choctaw, 179 U. S. 494 ; U. S. v. Payne, 
8 Fed. 883; Westmoreland, 155 U. S. 545. 

15 STAT. 
15 St. 1; Mar. 14, 1867; C. 2-An Act making Appropriations for 

the Expenses of Commissioners sent by the President to the 
Indian Country. 

15 St. 7; Mar. 29, 1867; C. 13--An Act making Appropriations to 
supply Deficiencies in Appropriations for contingent Ex
penses of the Senate of the United States for the fiscal Year 
ending June 30, 1867, and for other Purposes.90 

15 St. 17; July 20, 1867; C. 32-An Act to establish Peace with 
certain Hostile Indian Tribes.91 

15 St. 18; July 20, 1867; C. 34-An Act amendatory of "An Act 
making Appropriations to supply Deficiencies in the Appro
priations for contingent Expenses of the Senate of the United 
States for the fiscal Year ending June 30, 1867, and for 
other Purposes. 02 

15 St. 24; Mar. 28, 1867; J. Res. No. 16-A Resolution declaring 
the Meaning of the second Section of the Act of the second 
of March 1861, relative to Property lost in the military 

· Service.03 

15 St. 39; Mar. 6, 1868; C. 21-An Act for the Relief of Settler,~ 
on the late Sioux Indian Reservation in the State of Minne
sota.94 

15 St. 72; June 22, 1868; C. 69-An Act to admit the State of 
Arkansas to Representation in Congress."' 

15 St. 80; June 25, 1868; C. 78-An Act appropriating Money to 
sustain the Indian Commission and carry out Treaties made 
thereby.90 

15 St. 92; July 20, 1868; C. 176--An Act making Appropriations 
for the legislative, executive, and judicial Expenses of th..: 
Government, for the Year ending the thirtieth of June, 1869. 

15 St. 110; July 20, 1868; C. 177-An Act making Appropriatioruo 
for sundry civil Expenses of the Government for the year 
ending June 30, 1869, and for other Purposes.97 

15 St. 171; July 25, 1868; C. 233-An Act making Appropriations 
and to supply Deficiencies in the Appropriations for the 
Service of the Government for the fiscal Year ending Juue 
30, 1868, and for other Purposes.98 

15 St. 177; July 25, 1868 ; C. 234-An Act for the Relief of the 
loyal Choctaw and Chickasaw Indians.99 

15 St. 178; July 25, 1868; C. 235-An Act to provide a temporary 
Government for the Territory of Wyoming.1 Sec. 1-R. S. 
1839, 1840, 1904; Sec. 2-R. S. 1841; Sec. 4-R. S. 1846, 1847,2 

184.8, 1849,3 1922 ~; Sec. 6--R. S. 1842, 1857, 1925; Sec. 16-
R. S. 1891; Sec. 17-R. S. 1948. 

15 St. 186; July 25, 1868; C. 24Q-An Act to confirm the Title 
to certain Lands in the State of Nebraska.5 

15 St. 198; July 27, 1868; C. 248-An Act making Appropriations 
for the current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes for the Year ending thirtieth of June, 1869, and 
for other Purposes. 8 

15 St. 228; July 27, 1868; Ch. 259-An Act to transfer to the 
Department of the Interior, certain Powers and Duties now 
exercised by the Secretary of the Treasury in connection 

87 S. 14 St. 492; 15 St. 198. 311; 16 St. 13. 335. 544; 17 St. 122. 165. 
4.~7. 626: 18 St. 146. 402. 420; 19 St. 176. 271; 20 St. 295: 21 St. J 14. 
485 ; 22 St. 68, 433 ; 23 St. 76, 194, 362 ; 24 St. 29, 449 ; 25 St. 217, 757. 
980; 26 St. 336 ; 27 St. 120. 612: 28 St. 2R6, 876; 29 St. 321 ; 30 St. 62 
571. 924; :u St. 2!?1. 861, 1058; 32 St. 245. Cited: 16 Op. A. G. 31; 19 Roff, 168 U. S. 218; Seminole, 78 C. Cis. 455; Stephens, 174 U. S. 445: 
Op. A. G. 342; 25 Op. A. G. 163; 11 L. D. 103; Buster, 135 Fed. 947: ~troud, 23 Fed. Cas. No. 13547: Talton, 163 U. S. 376; Thomas, 169 
f'annon. 30 C. Cls. 272: Cherokee, 155 U. S. 196; Cherokee. 203 U. S. 76 : U. S. 264 ; U. S. v . .Aaron, 18~ Fed. 347; U. S. v. Payne, 8 Fed. 883; 
Cherokee. 155 U. S. 218; Chickasaw, 193 U. S. 115; Crabtree, 54 ll'ed. U. S. v. Rogers, 23 Fed. 658; Ward, 17 Wall. 253. 
432; Crahtree, 54 Fed. 426; Creek. 77 C. Cis. 159; Creelr, 78 C. Cis. 474: 90 Rp. 15 St. 18. 
Creek, 302 U. S. 620; Davison, 56 Fed. 443; Garrison, 30 C. Cis. 272: 91 S. 15 St. 80; 15 St. 171. Cited: U. S. ex rei. Gordon, 179 Fed. 391 . 
. Jackson. 34 C. Cis. 441; M. K. & T. Ry., 46 C. Cis. 59; Muskogee. 4 Ind. 92 Rg. 15 St. 7, sec. 6. 
'l'. 18; Nt~_nn. 216 Fed. 330; Pawnee, 56 C. Cis. 1; Seminole, 78 C. Cis. 455; 113 Sg. 9 St. 414 · 12 St. 199. 
'l'urner, n1 C. f'lfl. 125; Turner, 248 U. S. 3~4: Turtle. 3 Ind. T. 712; 04 Sg. 12 St. 819. S. 16 St. 370; 17 St. 340. 
U. S. v. Cree){, 295 U.S. 103; U.S. v. Hayes, 20 F. 2d 873; U.S. v. Payne, 95 Sa. U. S. Const., AL't. H. 
8 Fed. 883: U.S. ex rei. Search, 3 Okla. 404. uo Sg. 15 St. 17. 88 "g. 7 St. 327; 10 St. 1048; 12 St. 1129. S. 14 St. 492 : 16 St. 335 ; 07 SrJ. 13 St. 63·; 14 St. 688. S. 34 St. 325, 1015. 
18 St. 146; 26 St. 989. Cited: Delaware, 38 C. Cis. 483; Delaware. 98 Sg. 10 St. 582; 15 St. 17. S. 28 St. 843. 
74 C. Cis. 368; Elk, 112 U. S. 94; Kindred, 225 U. S. 582; Persons, 09 Sg. 14 St. 780, Art. 49. Oited: Memo. Sol .. Nov. 9, 1937. 
40 C. Cis. 411. 1 Cited: Fremont Co., 3 Wyo. 200; Moore, 2 Wyo. 8; Ward, 163 U. S. 

89 Sg. 1 St. 137; 7 St. 478. S. 14 St. 492; 16 St. 335 544 727 · 17 St 504. 
98, 16!1, 228. 437 : 18 St. 41, 146, 420; 19 St. 176 ; 2i St.' 544 ;' 22 st: 2 Rp. 20 St. 178. 
349; 23 St. 362; 25 St. 608, 757; 26 St. 636; 28 St. 286. Oited: 12 Op. 3 Rp. 20 St. 178. 
A. G. 57: 16 Op. A. G. 470: 18 Op. A. G. 555; 19 Op A G 173 · Op 4 Rp. 20 St. 178. 
Sol., M. 27540, Sept 21, 1933 ; 25 L. D. 297 ; Adams: 59 F. 2d '653; 5 Sg. 5 St. 453 . 
.Alberty, 162 U. S. 499; Armsworthy, 1 Fed. Cas. No. 550; Bell. 63 Fed. 0 Sg. 4 St. 442; 7 St. 36, 46, 51. 69. 85, 91. 99. 105. 114. 116, 161, 179, 
417: Brewer-Elliott, 260 U. S. 77; Brown. 44 C. Cis. 283; Cherokee. 185, 188, 191, 212, 236, 287, 296, 317, 320, 327, 352. 379. 419. 42n. 
80 C. Cis. 1 ; Cherokee, 85 C. Cis. 76 ; Cherokee. 155 U. S. 218; Cheroltre. 'J32. 459. 540. 545. 596; 8 St. 592; 9 St. 35, 842, 855, 878, 904; 10 St. 
155 U. S. 196; Cherokee, 135 U. S. 641; Cherokee. 117 U. S. 294: 1018, 1()27, 1039, 1044, 1049. 1056. 1065, 1071, 1078, 1095. 1109, 1111. 
Cherokee, 270 U. S. 476: Cherokee, 223 U. S. 108 ; Cherokee, 11 Wall 1122. 1126, 1133, 1144, 1167 ; 11 St. 614, 623, 700. 702, 729, 744; 12 
616; Corralitos, 33 C. Cis. 342 ; Delaware, 38 C. Clfl . 234 ; EJnstrrri St. 628, 928, 934, 940. 946, 953, 958J.. 965, 972, 976, 981. 997, 1174, 
Band, 20 C. Cls. 449 ; Eastern Band, 117 U. S. 288; Garfield, 34 App. 1192; 1~ St. 63, 663, 668, 675, 682, 681:1, 693 ; 14 St. 596, 649, 658, 668. 
D. C. 70; Glenn-Tucker. 4 Ind. T. 511; Heckman, 224 U. S. 413; Holdr n 67fl, 6R3, 687, 696, 700. 713. 717, 724, 728, 732, 735. 739. 744. 748, 
17 Wall. 211; In re l\fayfield, 141 U. S. 107: In re Wolf, 27 Fed. 606; 756, 763. 765, 786; 15 St. 507. 584, 590, 651, 670. S. 16 St. 544; 22 St. 
Jackson, 34 C. Cis. 441; Jordan. 1 Okla. T. 406; Journeycake, 31 C. Cls. 302. Cited: 33 L. D. 205; Memo. Ind. Otr., Apr. 21, 1927; Carter, 31 
14(): Kertoowah, 41 App. D. C. 319; Labadie, 6 Okla. 400; Langdon. C. Cis. 441; Donnelly, 228 U. S. 243; Elk, 112 U. S. 94 · Holden. 17 
14 Fed. Cas. No. 8062; Lowe, 233 U. S. 95; M. K. & T. Ry., 46 C. Cl~. Wall. 211: Leighr~·n. 29 C. Cis. 288; U. S. v. 48 Pounds, 3.5 Fe~. ~0~ \ 
5~; ~ehlin, 56 fe~. ~2; P~rsons, 49 C. Cis. ~11; Raymond, 83:f!ed. 721:, . lJ. S. v . Orc?un, lQ:.l fe<l. 549; W~rq, 17 W{\11. 2~3 .. 
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with Indian Affairs.7 Sec. 1-R. S. 463, 25 U.S. C. 2. U. S. 
C. A. Historical Note: The derivative sections for sec. 463 
of the Rev. Stat. were section 1 of Act July 9, 1832, 4 St. 
564, providing for the appointment by the President of a 
Commissioner of Indian Affairs to act under the direction 
of the Secretary of War and sec. 1 of Act July 27, 1868, 
15 St. 228, providing that all supervisory and appellate 
powers and duties in regard to Indian Affairs theretofore 
vested in the Secretary of the Treasury shall thereafter be 
exercised and performed by the Secretary of the Department 
of the Interior. 

15 St. 234; July 27, 1868; C. 263-An Act making Appropriations 
for certain executive E~penses of the Government for the 
fiscal Year ending June 30, 1869. 

15 St. 264; July 27, 1868; J. Res. No. 83-Joint Resolution to aid 
in relieving from Peonage Women and Children of the 
Navajo Indians. 

15 St. 275; Feb. 25, 1869; C. 46-An Act making Appropriations 
(in part) for the Expenses of the Indian Department, and 
for fulfilling Treaty Stipulations. 

15 St. 283; Mar. 3, 1869; C. 121-An Act making Appropriations 
for the Legislative, Executive, and Judicial Expenses of 
the Government for the Year ending the thirtieth of June, 
1870.8 

15 St. 301; Mar. 3, 1869; C. 122-An Act making Appropriations 
for sundry Civil Expenses of the Government for the Year 
ending June 30, 1870, and for other Purposes. 

15 St. 311 ; Mar. 3, 1869 ; C. 123-An Act making Appropriations 
to supply Deficiencies in the Appropriations for the Service 
of the Government for the fiscal Year ending June 30, 1869, 
and for other Purposes. 9 

15 St. 327; Mar. 3, 1869; C. 131-An Act to establish certain 
Post-Roads. 

15 St. 356; Mar. 2, 1868; C. 18-An Act for the Relief of the 
Heirs of the late Major-General I. B. Richardson, deceased. 

15 St. 462 ; Mar. 3, 1869 ; C. 178-An Act confirming certain 
Purchases of Lands in the Ionia District, Michigan, made 
by Charles H. Rodd and Andrew J. Campeau.10 

15 St. 467; Oct. 1, 1859-'l'reaty with Confederated Tribes of Sacs 
and Foxes of the Mississippi.11 

15 St. 493; Feb. 18, 1867-Treaty with Tribe of Sac and Fox 
Indians of the Mississippi.].!! 

15 St. 505; Feb. 19, 1867-'l'reaty with Sissiton and w·arpeton 
Bands oC Dakota or Sioux Indians.13 

15 St. 513; Feb. 23, 1867-Treaty with Senecas, Mixed Senecas 
and Shawnees, Quapa,ws, Confederated Peorias, Kaskaskias, 
Weas, and Piankeshaws, Ottawas of Blanchard's Fork and 
Roche de Boeuf, and certain Wyandottes.14 

15 St. f>31; Feb. 27, 1867-Treaty with Pottawatomie Tribe.t.; 
15 St. 539; Mar. 30, 1867-Treaty with Russia.16 

15 St. 581; Oct. 21, 1867-Treaty with Kiowa and Comanche 
Tribes.17 

1 Rg. 7 St. 385, 454. Oited: Op. Sol. , M. 27487, July 26, 1933; Memo. 
Sol., July 25, 1935, June 9, 1936 ; Eastern Band, 20 C. Cis. 449 : Jump, 
100 F. 2d. 130; U. S. v. Boyd, 83 Fed. 547 ; U. S. v. Wright, 53 F. 2d 
ROO. 

s Oited: 8 L. D. 196; Eastern Band, 20 C. Cis. 449. 
o Sg. 14 St. 756, 787. OLted: U. S. v. Kie, 26 Fed. Cas. No. 15528a. 
to Sg. 11 St. 633. 
u Sg. 1 St. 137. S. 15 St. 495. Oited: 53 I. D. 187; Brown. 32 C. 

Cis. 432 ; Pennock, 103 U. S. 44 ; Sac & Fox, 45 C. Cis. 287 ; Sac & Fox, 
220 u. s. 481. 

1.2 Sg. 15 St. 467. S. 16 St. 13 ; 17 St. 626. Oited: Creek, 77 C. Cis. 
159 : Creek. 84 C. Cis. 12 : Creek, 302 U. S. 620 ; Keokuk, 4 Okla. 5 ; 
Pennock, 103 U. S. 44; Sac & Fox, 45 C. Cis. 287; Sac & Fox, 220 
U.S. 481; U.S. v. Creek, 295 U. S. 103. 

ta Sg. 12 St. 1037. S. 15 St. 198; 16 St. 13; 17 St. 281. 4117; 18 St. 
146 420 ; 19 St. 176, 271 ; 20 St. 63, 295 ; 21 St. 114, 485 ; 22 St. 68 ; 
25 St. 611 ; 26 St. 989. Oited: 18 Op. A. G. 141 ; Op. Sol., M. 1250\:J, 
Aug. 27, 1924; Buttz, 119 U. S. 55; Farrell, 10 Fed. 942 ; Graham, 
30 C. Cis. 318 ; Medawakanton, 57 C. Cis. 357 ; Sisseton, 42 C. Cis. 416 : 
Sisseton. 58 C. Cis. 302; U. S. v. Sisseton, 208 U. S. 561; Northern, 
3 Dak. 217. 

14 Sg. 7 St. 160, 424, 1159; 12 St. 1237. S. 16 St. 13, 335, . 544; 
17 St. 122, 165, 228, 388, 437; 18 St. 146, 420; 19 St. 176, 271; 20 St. 
63, 295 ; 21 St. 114, 414, 485; 22 St. 68, 433 : 23 St. 76, 362 : 24 St. 
29, 449 ; 25 St. 217, 980, 1013 ; 26 St. 336, 989 ; 27 St. 120, 612; 28 
St. 286, 876; 29 St. 321; 30 St. 62, 571. 924; 31 St. 221, 1058; 45 St. 
1550; 46 St. 90, 1115; 47 St. 91, 820; 48 St. 362; 49 St. 176. Oited: 
13 Op. A. G. 336; Bowling, 223 U. S. 528; Citizen, 26 C. Cis. 323. 

15 Sg. 7 St. 185, 320; 12 St. 207, 1191; 14 St. 769. S. 16 st. 13; 
20 St. 542 ; 23 St. 362 ; 24 St. 256 ; 25 St. 980 : 26 St. 989 ; 44 St. 801. 
Oited: Elk, 112 U. S. 94; Goodfellow, 10 Fed. Cas. No. 5537; Lau~hton, 
75 Fed. 789 ; Renfrow, 3 Okla. 161 ; U. S. v. Navarre, 173 U. S. 77 ; 
u. -s. v. Payne. 8 Fed. 883; U. S. v. Payne, 27 Fed. Cas. No. 16014. 

1a Oi ted: '50 L. D. 315: 53 I. D. 593; 54 I. D. 39 ; Davis, 3 Alaska 
481 ; In re Sah Qnah, 31 Fed. 327; Kie, 27 Fed. 351 ; U. S. v. Berrigan, 
2 Alaska 442. 

17 Sg_. 14 St. 717. S. 15 St. 198, 589; 16 St. 13, 335, 544: 17 St. 5, 
l65, .37; 18 St. 1,.46, 42Q; 19 St. 176, 271; ~Q St. 63, 295; ~1 St. t14, 

15 St. 589; Oct. 21, 1867-Treaty with Kiowa, Comanche and 
Apache Tribes.18 

15 St. 593; Oct. 28, 1867-Treaty with Cheyenne and Arapahoe 
Tribes.19 

15 St. 619; Mar. 2, 1868-Treaty with Tabeguache, Muache. 
Capote, Weeinuche, Yampa, Grand River, and Uintah Bands 
of Ute Indians.20 

15 St. 635; Apr. 29, et seq., 1868-Treaty with different Tribes of 
Sioux Indians.21 

15 St. 649; May 7, 1868-Treaty with Crow Tribe.~ 
15 St. 655; May 10, 1868-Treaty with Northern Cheyenne and 

Northern Arapahoe Tribes.23 

15 St. 667; June 1, 1868-Treaty with Navajo Tribe.24 

Hi St. 673; July 3, 1868-Treaty with Eastern Band of Shoshones 
and the Bannock Tribe of Indians.25 

485: 22 St. 68, 433,.i 23 St. 76, 362; 24 St. 29, 449; 25 St. 217), 980; 
26 St. 3?6, 989 ; 27 ;:;t. 120, 612 ; 28 St. 286, 876 ; 29 St. 321,_; 30 o::;t. 62, 
924. Ctted: Op. Sol., M.7002, Mar. 10, 1922; Brown, 32 t,;, Cis. 432; 
Friend, 29 C. Cis. 425; Lone Wolf, 187 U. S. 553; Okla., 258 U. S. 
574; Swope, 33 C. Cis. 223: U. S. v. Andrews, 179 U. S. 96; U. S. v. 
Myers, 206 Fed. 387; U. S. v. Rowell, 243 U. S. 464. 

18 Sg. 15 St. 581. S. 15 St. 198; 16 St. 13, 335; 17 St. 5, 165, 437; 
18 St. 146,~, 420; 19 St. 176, 271; 20 St. 63, 295; 21 St. 114, 485: 22 
St. 68, 436: 23 St. 76, 362; 24 St. 29, 449; 25 St. 217, 980; 26 S't. 
3~6, 989 ; 27 St. 120, 612; 28 St. 286,. 876 ; 29 St. 321 ; 30 St. 62, 924. 
Ctted: Op. Sol., M.7002, Mar. 10, 19:.::2; Brown, 32 C. Cls. 432; Lone 
Wolf, 187 U. S. 553; Okla., 258 U. S. 574; Tully, 32 C. Cis. 1; U. S. v. 
Rowell, 243 U. S. 464. 

l9 S. 15 St. 655; 16 St. 13, 335, 544; 17 St. 5, 165, 437; 18 St. 146, 
420 ; 19 St. 176, 271 ; 20 St. 63, 295 ; 21 St. 485, 593 ; 22 St. 68, 433 ; 
23 St. 76, 362, 478 l 24 St. 449; 25 St. 217, 980: 26 St .. 336, 989; 27 St. 
120, 612; 28 St. 28o, 876; 29 St. 321 ; 30 St. 62, 924. a~ted: 14 Op. A. G. 
451 ; Memo. Sol. Off., Aug. 3, 1937 ; Brown, 32 C. Cis. 432 ; M:ascurinas, 
33 C. Cls. 94: U. S. v. Rogers, 23 Fed. 658. 

20 Sg. 13 St. 673. S. 16 St. 13, 335, 544j 17 St. 55, 165, 437; 18 
St. 36, 146, 420; 19 St. 176. 271; 20 St. o3, 295; 21 St. 114, 199, 
485 ; 22 St. 68. 433 ; 23 St. 76, 362 : 24 St. 29. 449 ; 25 St. 217, 980 ; 
26 St. 336. 989 ; 27 St. 120, 612 ; 28 St. 286, 876 ; 29 St. 321 ; 30 St. 
62, 571, 924 ; 31 St. 221, 1058 ; 32 St. 245. 982; 33 St. 189, 1048; 
34 St. 325, 1015; 35 St. 70, 781 ; 36 St. 269, 1058 ; 37 St. 518; 38 
St. 77, 582; 39 St. 123, 969; 40 St. 561; 41 St. 3, 408, 1225; 42 
Sr. 552, 1174; 43 St. 390. 1141; 44 St. 453, 934; 45 St. 200, 1562; 
46 St. 279, 1115. Oited: 56 1. D. 330; Brown. 32 C. Cls. 432; Hayt, 
38 C. Cls. 455; Thurston, 232 U. S. 469; U. S. v. Berry, 4 Fed. 779; 
V. S. v. 1\fcBratne:y, 104 U. S. 621. 

21 Sg. 11 St. 651. S. 15 St. 655: 16 St. 335. 544; 17 St. 165, 437; 
J 8 St. 146, 402, 420; 19 St. 176, 271 ; 20 St. 63, 295 ; 21 St. 114, 485 : 
22 St. 68, 433. 603; 23 St. 76, 362; 24 St. 29. 449; 25 St. 94. 217, 
B88, 980; 26 St. 336, 989; 27 St. 120, 612; 28 St. 286, 876; 29 St. 
321 ; :~o St. 62. 571. 924 ; 31 St. 221, 1058 ; 32 St. 245. 982 ; 33 St. 
189 1048: 3 St. 325, 1015 : 35 St. 70, 781 ; 36 St. 269, 1058 ; 37 
St. 518; 38 S . 77. 582: 39 St. 123. 969. 1195; 40 St. 561; 41 St. 3, 
408. 1225; 42 St. 552. 1174; 43 St. 390. 1141; 44 St. 453, 934; 45 St. 
200, 1562 ; 46 St. 279. 1115 ; 47 St. 91. 820 ; 48 St. 362. Cited: 18 Op. 
A. G. 141 ; 18 Op. A. G. 230; 13 L. D. 307 ; 17 L. D. 457 ;, 34 L. D. 
702; 42 L. D. 192; Assiniboine. 77 C. Cis. 347; Beam. 43 c. Cis. 61; 
Rrown, 32 C. Cis. 432; Carta·, 31 C. Cis. 441; Conway, 149 Fed. 261; 
Ex p. Crow Dog. 109 U. S. 556; Ex p. Van Moore, 221 Fed. !=154; 
Graham, 30 C. Cis. 318 ; Hatten, 99 F . 2d 501 ; King, 111 Fed. 860 ; 
Janis, 32 (' , Cls. 407; Leighton. 29 C. Cis. 2R8; Medawakanton. 57 
C. Cis. 357 ; Quick Bear. 210 U. S. 50 ; Reynolds, 205 F ed. 685 ; Roy, 
4G C. Cis. 177; Sioux. 85 C. Cl!':. 181; Sioux, 84 C. Cis. 16; Sioux. 86 
C. Cis. 299; Sully, 195 Fed. 113; Tully, 32 C. Cis. 1 ; Ublig, 2 Dak. 
71; U. S. v. Beebe. 2 Dak. 292; U. S. v. Knowlton. 3 DHk. 58: U. S. 
<'X r ei. Gordon. 179 Fed. 391; U. S. ex rei. Standing Bear, 25 Fed. 
l as. No. 14891; U. S. ex rel. Young, 4 Mont. 38; Waldron, 143 F ed. 
41~ . 

2!l S. 15 St. 198. 655: 16 St. 13. 335. 544 ; 17 St. 16n 437; 18 ~t. 
146, 420; 19 St. 176. 271; 20 St. 63, 295; 21 St. 114, 485; 22 St. 4?. 
f:R 43R: 23 St. 76. 362; 24 St. 29, 449; 25 St. 217. 980; 26 St. 336, 
fiR9 ; 27 St. 120. 612 ; 28 St. 2P.6, 876 : 29 St. 321 ; 30 St. 62, 571, 
!124; 31 St. 221. J 058; 34 St. 325. 1015: B5 St. 70. 781 ; 36 St. 269. 
1058 ; 37 St. 518 ; 38 St. 77, 582; 39 St. 123, 969; 40 St. 561 ; 41 St. a, 
408, 1225; 42 St. 552, 1174; 43 St. 390, 1141; 44 St. 453, 807, 934; 45 
St. 200, 1562 ; 46 St. 168. 279, 1115. Oited: 1R L. D. 1\Iemo. 118; 
Oo. Sol. J.\!I. 5805. Nov. 22, 1921; Memo. Sol. Off., Mny 5, 1938: 5 L. D. 
1~8 ; 19 L. D. 24; 48 L . D. 470 ; Brown, 32 C. Cls. 4.32 ; Crow. 81 
C. Cis. 238 ; Draper. 164 U. S. 240 ; Truscott. 73 F ('d 60 ; U. S. v. 
Partello, 48 Fed. 670; U. S. v. Powers, 305 U. S. 527; U. S. v. 12 
Bottles, 201 Fed. 191. 

2a Sg. 15 St. 5"03. 635, 649. S. 16 St. 13. 335. 544: 17 St. 165. 437: 
18 St. 146. 420; 19 St. 176, 271 ; 20 St. 63, 295 ; 21 St. 114. 485 ; !:l~ 
f;r. 68. 433: 23 St. 76, 362; 24 St. 29. 449; 25 St. 217. 980; 26 St. 
3:~fl. 989; 27 St. 120, 612 : 28 St. 286, 876 ; 2!) St. 321 ; 30 St 62. 
~!'4 ; ill St. 1058; 32 St. 245; 33 St. 189. 1048: 34 St. 325 ; 35 St. 
70. 781 , 907 ; 36 St. 269 ; 37 St. 518; 38 St. 77, 582 : 39 St. 123. 
!H)!); 40 St. 5fll; 41 St. R, 408, 1225; 42 St. 552, 1174; 4.3 St. 390. 
Cited: Brown, 32 C. Cls. 432. 

24 S. 15 St. 198: 16 St. 13. 335, 544 ; 17 St. 165, 4;n ; 18 St. 146, 
4''0; 19 St. 176. 271: 20 St. 63, 2!=15; 21 St. 114: 35 Rt. 70: 38 Rl. 
77. 582 ; 39 St. 123, 969 ; 40 St. 561 : 41 St. ~ - 408. 1225 ; 42 St. rin2 
1174; 43 St. 390, 1141; 44 St. 453, 934; 45 St. 200; 48 St. 960. 
Cited: 32 Op. A. G. 586; 4'0 L. D. 139; Brown. 32 C. C'ls. 432; In re 
Ryn-Lil-Le. 12 Ariz. 150; U. S. v. Lucero. 1 N. M. 422; U. S. v. Monte. 
3 N. M. 173. 

25 S. 16 St. 335. 544; 17 St. 165, 4R7; 18 St. 146, 420; 19 St. 176, 
?71; ?0 St. 63, 295: 21 St. 114. 485: 22 St. 68. 14R . 4 33: 23 St. 
7(). 362 : 24 St. 29. 449 : 25 St. 217. 452. !l80 : 26 St. 3R6, 9R!) ; 27 St. 
120, 612 ; 28 St. 286. 876 ; 29 St. 321 ; 30 St. 62. 571. 924 : 31 St. 
221, 672, 1058 ; 32 St. 245, 982; 33 St. 189, 1048 ; 34 St. a25, 1015; 
35 St. 70. 781: 36 St. 269, 1058; 37 St. 518; 38 St. 77. 5t2; 39 
St, 123, 961} ; 40 St. 561 ; ~1 St. 3, 408, 12~5 ; 42 St. 552, 1174; 
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15 St. 693; Aug. 13, 1868-Treaty (amendatory) with the Nez 
Perce Tribe. 20 

16 STAT. 
16 St. 9; Apr. 10, 1869; C. 15-An Act making Appropriations 

to supply Deficiencies in the Appropriations for the Service 
of Government for the fiscal Year ending June 30, 1869, and 
additional Appropriations for the Year ending June 30, 1870, 
and for other Purposes. 

16 St. 13; Apr. 10, 1869 ; C. 16-An Act making Appropriations 
for t.'l.e current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes for the Year ending June 30, 1870.27 Sec. 2-
R. s. 2090, 25 u. s. c. 132; R. s. 2101, 25 u. s. c. 138 28 

; 

Sec. 4- R. S. 2039, 25 U. S. C. 21.29 

16 St. 53; Apr. 7, 1869; J. Res. No. 9--A Resolution for the Relies~ 
of Settlers upon the Absentee Shawnee Lands in Kansas. 

16 St. 55; Apr. 10, 1869; J. Res. No. 18--A Resolution enabliug 
bona fide Settlers to purchase certain Lands acquired from 
the Great and Little Osage Tribe of Indians.31 

16 St. 59; Dec. 22, 1869; C. 3-An Act to promote the Reconstruc
tion of the State of Georgia. 

16 St. 62; Jan. 26, 1870; C. 10-An Act to admit the State of 
Virginia to Representation in the Congress of the United 
States. 

16 St. 67; Feb. 23, 1870; C. 19-An Act to admit the State of 
Mississippi to Representation in the Congress of the United 
States. 

16 St. 69; Mar. 5, 1870; C. 22--An Act to establish certain Post
Roads. 

16 St. 80; Mar. 30, 1870; C. 39--An Act to admit the State of 
Texas to Representation in the Congress of the United 
Stater . 

16 St. 82 ; Ar:;l". 20, 1870; C. 56-An Act making Appropriations to 
supply Deficiencies in the Appropriations for the Service of 
the Government for the fiscal Year ending June 30, 1870, 
and for other Purposes. 

16 St. 140; May 31, 1870; C. 114-An Act to enforce the Right of 
Citizens of the United States to vote in the several States 
cf this Union, and for other Purposes.32 Sec. 1-R. S. 629, 
28 U. S. C. 41; R. S. 2004, 8 U. S. C. 31; Sec. 2- R. S. 629, 
28 U. S. C. 41 ; R. S. 2005, 2006; Sec. 3-R. S. 629, 28 U. S. C. 
41; R. S. 2007, 2008; Sec. 4-R. S. 629, 28 U. S. C. 41; R. S. 
2009, 5506; Sec. 5-R. S. 5507 ; Sec. 6--R. S. 5508, 18 U. S. C. 
51; Sec. 7-R. S. 5509; Sec. 8--R. S. 629, 28 U. S. C. 41; 
R S. 1022, 18 U. S. C. 555; Sec. 9-R. S. 1982, 8 U. S. C. !9 · 
R. s. 1003, 8 U. S. C. 50; Sec. 10-R. S. 1984, 8 U. S. C. 50; 
R. s. 1985, 8 U. S.C. 51; R. S. 5517, 8 U. S.C. 51; Sec. 11-
R. S. 5516, 18 U. S. C. 246; Sec. 12--R. S. 1986, 8 U. S. C. 52; 
R. S. 1987, 8 U. S. C. 53; Sec. 13-R. S. 1989, 8 U. S. C. 55 ; 
Sec. 14-R. S. 563, 28 U. S. C. 41 ; R. S. 629, 28 U. S. C. 41; 
R. S. 1786, 5 U. S. C. 14a; Sec. 15-R. S. 1787; Sec. 16-
R. s. 563, 28 u. s. c. 41 ; R. s. 629, 28 u. s. c. 41 ; R. s. 641, 
28 u. s. c. 74; R. s. 699; R. s. 1977, 8 u. s. c. 41; R. s. 
2164, 8 U.S. C. 135; Sec. 17-R.. S. 5510, 18 U.S. C. 52; Sec. 

43 St. 390. 1141 ; 44 St. 453, 934. 134!> : 45 St. 200. 1562 ; 46 St . 279, 
1115. Cited: 49 L. D. 370; Op. Sol., M. 5386, June 19, 1923; Bl'own, 
32 c. Cls. 432 ; Fremont. 3 Wyo. 200; Harkness. 98 U. S. 476; .Tames, 
~8 F. 2d 4~ 1 ; Marl{S. 28 C. Cis. 147 · Marks, 161 U. S. 297; Moore, 
2 Wyo. 8: Shoshone, 85 C. Cis. 331 ; Shosbont-. 82 C. Cls. 23 ; Skeem, 
273 ·Fen 93 · U S v Parkins, 18 F. 2d 642 ; U. S. v. Portneuf-Mar"h. 
213 F€'d: 60i; TJ. S. v. Powers, 305 U . S. 527; U. S. v . Shoshone, 304 
u. s. 1.11; U. S. ex r ei. Ray, 27 F. 2d 909; Utah, Idaho, 3 Pac. 3; 
Ward. 163 TJ. S. 504. s 

1 0
,.. J 7 

20 Sg. 14 St. 647. Cited: 20 Op. A. G. 42; Memo. o. u.., une , 
19RO · 53 I D. 133; Langford, 12 C. Cis. 338. 

27 Sg 1 St 618. 4 St 422 : 7 St. 36. 46. 51, 69, 85. 91. 99, 105, 114, 
1~1. t 7!} , t8ri, 18.8, 19i, 212, 236, 240, 287, 296. ~17, 320, 327. 349. 
'1 52 R7!l 401 41 9 425, 433 459 540. 541. 545. 592. 596 ; 9 St. 35, 
842; 855: 878·: 10 'st. 1o18, '1021.' 1oa9, 1044, 1049. 1056, 1065, 1071 , 
1079 J 0!)5 1109 1111, 1122. 1126. 1133, 1144. 1167: 11 St. 614, 623. 
700 .702 729 744; 12 St. 539, 628, 744, 754, 928, 934, 940, 946, 953, 
958: 9(15: 972: 976. 981. il97. 1192 ; 13 St. 63, 351, 663, 668, f\75 , 682, 
689 694 · 14 St. 649, 658. 668, 683. 687. 756. 763. 765, 780. 786, 787; 
lfi St. 49'5, 506, 514, 515. 533. 581. 589, 596, 620, 622. 655, 669 : 16 St. 
568. 70R. S. 16 St. 335. 544; 17 St. 165. 437 ; 18 St. 146, 420; 19 
Rt. 271 : 20 Si'. 63 ; 21 St. 114, 259 ; 22 St. 433 ; 24 St. 29, 449; 25 
~t 217 9~0; 26 St. 336, 989 ; 27 St. 120. 612 ; 28 St. 286, 876: 29 
st: 32t': RO St. 62, 571 . 924; 31 St. 221. 1058; 32 St. 245, 982 .i.. 33 
St. 189, 1048; 34 St. 325. 1015; 35 St. 70, 781. Oited: 33 L. D. :.::01); 
Lobenstein. 91 U. S. 324: M~>dawakanton. 57 C. Cis. 357; Ryan, 8 
C. ('Is. 2fi5 : Sac & Fox, 220 U. S. 481 ; Uhlig, 2 Dak. 71; U. S. v. 
Ore!:!nn. 103 F ed. 54!). 

2s r •t,d: u. s. v. Berry, 4 Fed. 779. 
211 Superseded by Ex. Or. 6145, May 25, 1933. 
30 Sq. 10 St. 1053. S. 21 St. 377; 26 St. 652. 
31 Sg. 14 St. 687. Oited: Lea:venworth, 92 V· S. 783; !4. K. ~ T. R7., 

!l2 u.s. 760. 
ll1l $/f· 14 St. ~. 

18--R. s. 563, 28 u. s. c. 41; R. s. 629, 28 u. s. c. 41; 
R. S. 699; R. S. 72?, 28 U. S. C. 729; Sec. 23--R. S. 563, 
28 u.s. c. 41; R. s. 629, 28 u. s. c. 41; R. s. 2010. 

16 St 180; July 1, 1870; C. 189--An Act to prevent the Extermina
tion of Fur-bearing Animals in Alaska. Sec. 1-R. S. 1960, 
16 u. s. C. 647; Sec. 2-R. s. 1961, 16 u. s. C. 649; Sec. 4-
R. S. 1963, 1964, 1971; Sec. 5-R. S. 1963, 1965, 1966, 1967, 
1968; Sec. 6--R. S. 1963, 1969, 1970 ; Sec. 8-R. S. 1972. 

16 St. 230; July 12, 1870; C. 251-An Act making Appropriations 
for the legislative, executive, and judicial Expenses of the 
Government for the Year ending the thirtieth of June, 1871. 

16 St. 291 ; July 15, 1870; C. 292-An Act making Appropriations 
for sundry civil Expenses of the Government for the Year 
ending June 30, 1871, and for other Purposes. 33 

16 St. 335; July 15, 1870; C. 296---An Act making Appropriations 
for the current and contingent Expenses of the Indian De
partment and for fulfilling Treaty Stipulations with various 
Indian Tribes for the Year ending June 30, 1871, and for 
other Purpos€s.21 Sec. 2-R. S. 2085, 25 U. S. C. 98; R. S. 
2086, 25 U.S. C.l11.315 USCA Historical Note: R. S. sec. 2086 
was derived from sEc. 11 of Act June 30, 1834, 4 St. 737, 
entitled "An Act to provide for the organization of the de
partment of Indian Affairs"; sec. 3 of Act Mar. 3, 1847, 9 St. 
203; sec. 3 of Act Aug. 30, 1852, 10 St. 56, being the India:r:t 
appropriation act for the fiscal year 1853, and sees. 2 and. 3 
instant Act. Sec. 3-R. S. 2039', 25 U. S.C. 21.36 USCA HIS
torical Note: The derivative sections for R. S. 2039 were sec. 
4 of Act of Apr. 10, 1869, 16 St. 40, and sec. 3 of Act Juls 
15, 1870, 16 St. 360. R. S. 2040; R. S. 2041; R. S. 2086, 
25 U. S. C. 111.37 USCA Historical Note: See sec. 2 above. 
Sec. 4-R. S. 2098,38 25 U. S. C. 126. USCA Historical Note: 
The Secretary of the Interior recommends that this section 
be repealed as present day conditions make it unnecessary. 
Sec. 6--R. S. 2054. 

16 St. 370; Mar. 14, 1870; J. Res. No. 21-A Resolution in Rela
tion -to Settlers on the late Sioux Indian Reservation in the 
State of Minnesota.39 

16 St. 377 · May 15, 1870; J. Res. No. 62-Joint Resolution for 
the R~lief of Helen Lincoln and Heloise Lincoln, and for the 
Withholding of Moneys from Tribes of Indians holding Amer
ican Captives.40 

16 St. 384; July 1, 1870; J. Res. No. 98-A Resolution instructing 
the President to negotiate with the Indians upon the Uma
tilla Reservation, in Oregon. 

16 St. 387 · July 13, 1870; J. Res. No. 110-A Resolution to pay 
Expen'ses of Delegations of Indians visiting the City of 
Washington.41 

16 St. 390; July 14, 1870; J. REs. No. 118- A Resolution auth~r
izing the Commissioner of Indian Affairs to appoint Gua~d
ians or Trustees for minor Indian Children who may be 
entitled to Pensions or Bounties under the existing Laws. 

16 St. 401; Feb. 2, 1871; C. 32-An Act to pay two Companies 
of Oregon Volunteers.{2 

16 St. 404; Feb. 6, 1871; C. 38-An Act for the Relief of the 

33 S. 17 St. 530 ; 18 St. 402. 
34 Sg 4 St 442 · 7 St 36 46 51. 69, 85, 91, 99, 105, 114, 116, 161, 

t79 185 t88 191' 212 236 ' 287, 296. 317. 320, 327. 349, 401. 425, 433, 
459' 540' 541' 545' 576' 592 596 · 9 St. 35, 842, 855, 878, 904; 10 St. 
1018 1027, 1039, i044,' 1049'. 1056, 1065, 1071, 1079, 1095, 1109. 1111' 
1126' 1133 1159 1167 · 11 St. 614, 700, 702, 729, 744; 12 St. 628, 658, 
819 '928 9'34 94'0 947' 953 958, 965, 972, 976, 997, 1101, 1192; 13 St. 
63 '663 668 675 682 689 S94; 14 St. 650, 683, 756, 758, 765, 772, 774, 
786, 788. 796, so2 : 1 5 st. 515, 516, 518, 584, 590, 596, 622. 636, 651, 655. 
669 674 • 16 St. 40. 708, 720. Rpg. 16 St. 29. S. 16 St. 544; 17 St. 122, 
165' 228 '288 530; 18 St. 27, 146, 40'2. 4?0; 19 St. 176, 221, 271· 20 St. 
63 '295 ;' 21 St. 40. 114 . 199, 485; 22 St. 68, 257, 302; 23 St. 76, 362; 24 
st: 449 • 25 St. 217, 980; 27 St. 120; 28 St. 286, 679, 876; 29 St. 321; 30 
St 62 924 · 31 St 221 1058 • 32 St. 245 ; 33 St. 189. 1048 ; 35 St. 781. A. 
i6' St.' 544 i 17 St. 90.' Cited: 21 Op. A. G. 131 : Adams, 59 F. 2d 653 ; 
Brewer Elliott. 260 U. S. 77: Delaware, 74 C. Cis. 368; Elk, 112 U. ~: 
94; Holden, 17 Wall. 211; Kansas, 80 C. Cis. 264: Meda~akanton, 5• 
c Cls 357; Quick Bear. 210 U. S. 50; Shore, 60 F. 2d 1; Thomas, 169 
u· S .264 · Thurston 232 U. S. 469; Sioux, 86 C. Cis. 299; Sisseton, 
5S c: Cls. '302 ; Uhlig. 2 Dak. 71; U. S. v. Boyd.J 68 Fed. 577; U. S. "· 
Boyd, 83 Fed. 547; U. S. v. 7.405.3 Acres, 9t F. 2d 417: U. S. v. 
Wright, 53 F. 2d 300; Ward, 17 Wall. 253. 

a5See· 25 USC 474 (48 St. 987, Sec. 14). · 
36 Superseded by· Ex. Or. 6145. May 25. 1933~ whic!I provided. that 

the Board of Indian Commissioners created by this secbon .be abohslred, 
that its l'lffairs be wound up by the Secretary of the Intenor, ~nd that 
its records, property, and personnel be transferred and/or remam uncler 
the supervision of the Secretary of tbe Interior. 

37 See: 25 U. S. C. 474 (48 St. 987). , 
3s Cited: 21 Op. A. G. 131: Ayres. 35 C. Cis. 26; Leighton, 29 C. CI~, 

288; Thurston, 232 U. S. 469; U. S. v. Berry, 4 Fed. 749. 
39 .Ay. 15 St. 39. . 
•o Oited: Fort Bertllold1 'n C. ~Is. 3(}~. 
't S. 16 St. 544. 
a Sg. 10 St. 807. 
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Stockbridge and Munsee Tribe of Indians, in the State of 
Wisconsin.43 

16 St. 410; Feb. 13, 1871; C. 48-An Act to authorize the Sale 
of Certain Lands reserved for the Use of the Menomonee 
Tribe of Indians, in the State of Wisconsin. 

16 St. 460; Feb. 28, 1871; C. 101-An Act to establish certain 
Post-Roads. 

16 St. 475; Mar. 3, 1871 ; C. 113-An Act making Appropriations 
for the legislative, executive, and judicial Expenses of the 
Government for the Year ending June 30, 1872. 

16 St. 495 ; Mar. 3, 1871 ; C. 114-An Act making Appropriations 
for sundry civil Expenses of the Government for the fiscal 
Year ending June 30, 1872, and fer other Purposes. 

16 St. 515; Mar. 3, 1871; C. 115-An Act making Appropriations 
to supply Deficiencies in the Appropriations for the Service 
of the Government for the fiscal Years ending June 30, 
1870, and June 30, 1871, and for former Years, and for other 
Purposes." 

16 St. 521; Mar. 3, 1871; C. 116-An Act making Appropriations 
for the Support of the Army for the Year ending June 30, 
1872, and for other Purposes. 

16 St. 544; Mar. 3, 1871; C. 12Q--An Act making Appropriations 
for the current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with 
various Indian Tribes, for the Year ending June 30, 1872, 
and for other Purposes.40 Sec. 1-R. S. 2079, 25 U. S. C. 
71 ; 40 R. s. 2107 ; ' 7 Sec. 3-R. S. 2103, 25 U. S. C. 81; '~~ 
R. S. 2105, 25 U. S. C. 83. USCA Historical Note: R. S. 
2103 was derived from a provision of sec. 3 instant Act, 
and from provisions of sees. 1, 2 and 3 of Act May 21, 1872, 
17 St. 136, 137, which was entitled "An Act regulating the 
Mode of making private Contracts with Indians." Pro
visions of the same nature as those of this section, relating 
to private contracts or agreements with Indian tribes or 
Indians, made prior to the date of said Act May 21, 1872, 
were made by Art Apr. 29, 1874, 18 St. 35. That act is 
omitted, as temporary merely. Sec. 4 of Act Mar. 1, 1889, 
25 St. 757, authorized the Secretary of the Treasury to make 
certain payments to the Creek Nation as directed and re
quired by the national council of the nation, and this pro
vision has been held (U. S. v. Crawford [C. C. Ark. 1891] 
47 F. 561) to have been intended as a substitute for this 
sec. and sec. 82 of this title in the particular cases embraced 
in said sec. 4. This provision has been omitted from the 
Code as having been executed. 

16 St. 588; Mar. 3, 1871 ; C. 142-An Act granting the Right 
of Way to the Green Bay and Lake Pepin Ry. Co. for its 
Road across the Oneida Reservation, in the State of 
Wisconsin. 

16 St. 634; Apr. 12, 1870; C. 53-An Act to compensate Mrs. 
Fannie Kelly for important Services. 

16 St. 667; June 23, 1870; Res. No. 81-A Resolution to provide 
for the Payment of the Claim of Martha A. Estill, Adminis
tratrix of the Estate of James M. Estill, deceased, Redick 
McKee, and Pablo de lH Toba. 

43 S. 18 St. 146; 27 St. 744. Cited: Beecher, 95 U. S. 517; Elkl 112 
u. S. 94 ; Shoshone. 85 C. Cls. 331 ; Stockbridge, 61 C. Cls. 472 ; ~t<?Ck
bridge, 63 C. Cis. 2G8; U. S. v. Gardner, 189 Fed. 690; U. S. v. Pame, 
206 u. s. 467. 

H Cite;l: Ul Op. A. G. 115. 
45 Sg. 4 St. 442; 7 St. 36, 46, 51, 69, 85, 91, !)9, 105, 114. 161, 17V. 

185, 188, 191. 212. 236. 240, 287. 296, 317, 320, 321, 327, 349, 379, 425. 
433 459 540 541, 545, 592, 596 ; 9 St. 35, 842, 855, 875, 878, 904 ; 
10 st. 1618, 1'021, 1039, 1044. 1049, 1056, 1065, 1011. 1o1s. 1094. 1095, 
1109, 1111 , 1126, 1133, 1167, 11 St. 614, 623, 700, 702, 729, 744; 12 
St. 239. 628, 928, 934. 940, 947, 953, 958, 965, 972,, 976. 997, 1192; 13 
St.63, 66~. 668.675 682.689, 694; 14 St. 650,668,683,687,756,758,763, 
765. 772, 786, 788, S02; 15 St. 213. 513, 515. 581, 596. 622. fi36, 651. 65_5, 
669 676; 16 8t. 40, 321, 346, 360, 361, 363, 387, 708, 720. s. 17 ~t. 
226' 437; 18 St. 27, 146; 32 St. 641; 43 St. 812, 1133; 49 St. 1984. 
Oited: Brown, 39 Yale L. J. 307; Goodrich, 14 Calif. L. Rev. 83, 157; 
Houghton, 19 Calif. L. Rev. 507; Krieger. 3 Geo. Wash. L Rev. 279; 
53 I. D. 593 i. Memo. Sol., July 25, 1934 ; Memo. Ind. Oft'., Mar. 13, 
1935; Op. So., M. 28033, June 4, 1935: Memo. Sol.. Dec. 26. 19:~5. 
Jan. 23. 1!)37, Aug. 6. 1938; Memo. Sol. Oft' .. Oct. 7. 1938; Op. Sol., M. 
30146, Feb. 8, 1939 ; Blackfeet, 81 C. Cis. 101 ; Brown. 32 C. Cis. 432 ; 
Cherokee, 187 U. S. 294; Choctaw. 75 C. Cis. 494; Choctaw. 21 C. Cis. 
59; Conway, 149 Fed. 261 ; Crow, 81 C. Cls. 238 ; Elk, J 12 U. S. 94 ; F.x p. 
Crow Dog, 109 U. S. 556; Holden. 17 Wall. 211; Marks. 161 U. S. 297; 
Matter oi Heft', 197 U. S. 48q; Medawakanton. 57 C. Cis .. 357; Nagle. 
191 Fed. 141; New York Indians, 170 U. S. 1; Nunn, 216 FeeL 3~0; 
Scheer, 48 F. 2d 327; Uhlig, 2 Dak. 71; U. S. v. Osborn, 2 Fed. 58; 
u.s. v. Seneca, 274 Fed. 947; Wa rd. 17 Wall. 253. 

to See: 25 U. S. C. 476 (48 St. 987, sec. 16); 25 U. S. C. 477 (48 St. 
9~8. sec. 17). 

<~.T Cited: Power, J 8 C. Cis. 263. 
48 See: 25 U. S. C. 81a (49 St. 1984, sec. 1) ; 25 lJ. S. Q. 8~b (~9 St. 

l984, se~. 2). 

16 St. 696; Mar. 3, 1871; C. 178-An Act granting a Pension to 
Julia Traynor. 

16 St. 704; Feb. 27, 1871; J. Res. No. 44-Joint Resolution for 
the Relief of Lucy A. Smith, Widow and Admin'x of James 
Smith, decsased. 

16 St. 707; Oct. 14, 1864; Treaty with Klamath and Moadoc 
Tribes and YahooEkin Band of Snake Indians.49 

16 St. 719; Mar. 19, 1867; Treaty with Chippewa Indians of 
Mississippi. 50 

16 St. 727; Apr. 27, 1868; Treaty (supplemental article) with 
Cheroke" Nation.51 

17 STAT. 
17 St. 5; Apr. 20, 1871; C. 21-An Act making Apprcpriations to 

supply Deficiencies in the apprcpriations for the Service of 
the Year ending Jure iL, 1871, and for additional ApplOpria
tions for the Service cf the Year ending June 30, 1872, and 
fer c~her Purposes. 52 

17 St. 55; Apr. 23, 1872; C.ll5-An Act authorizir:.~ th~ S ~retary 
of the Interior to make certain Negotiations with -~hE Ute 
Indians in Cclorado. (53 

17 St. 61; May 8, 1872; C. 14Q--An Act making Appropriations for 
the legislative, executive, and judicial Expenses of the Gov
ernment for the Year ending June 30, 1873, and for other 
Purposes. 

17 St. 85; May 8, 1872; C. 141-An Act to provide for the Removal 
of the Kansas Tribe of Indians to the Indian Territory, and 
to dispose of their Lands in Kansas to actual S€~tlers. 54 

17 St. 90; May 9, 1872; C. 149-An Act for the Relit~: cf Settlers 
on the Osage Lands in the State of Kansa::: C:.c. 1-R. S. 
2283 ; Sec. 3-R. S. 2284, 2~35. 

17 St. 98; May 11, 1872; C. 157-An Act to carry out certain Pro
visions of the Cherokee Treaty of 1866, and for the Relief of 
Settlers on the CherokeE Lands in the State of Kansas.56 

17 St. 100; May 14, 1872; C. 159-An Act to Establish certain 
Post-roads. 

17 St. 122 ; May 18, 1872; C. 172-An Act making Appropriations 
to supply Deficiencies in the Appropriations for the Service 
of the Government for the fiscal Year ending June 30, 1872, 
and for former Years, and for other Purposes.57 

17 St. 136; May 21, 1872; C. 177-An Act regulating the Mode of 
making private Contracts with Indians.68 Sec. 1-R. S. 2103, 
25 U.S. C. 81; 50 USCA Historical Note: See 16 St. 544, sec. 3. 
Sec. 2-R. S. 2106, 25 U. S. C. 84 (See sec. 1 instant Act) ; 
Sec. 3-R. S. 2104, 25 U.S. C. 82. 

17 St. 138; May 21, 1872; C. 181-An Act to authorize the Issue 
of a Supply of Arms to the Authorities of the Territory of 
Montana. 

17 St. 159 ; May 23, 1872; C. 206-An Act to provide Homes for 
the Pottawatomie and Absentee Shawnee Indians in the 
Indian Territory.00 

17 St. 165 ; May 29, 1872; C. 233-An Act making Appropriations 

49 S. 14 St. 683; 16 St. 13, 335, 544; 17 St. 165, 437; 18 St. 146, 
420; 19 St. 176, 271; 20 St. 63, 295; 21 St. 114, 485; 22 St. 68~,. 433; 
23 St. 76, 362 ; 24 St. 29 ; 30 St. 571; 41 St. 623. Oited: 12 L. D . .1\lf'mo. 
510, 578 ; 12 L. D. Memo. 703 ; 32 L. D. 664 : California, 87 Fed. 532 ; 
Klamath, 81 C. Cis. 79; Klamath, 86 C. Cis. 614; Oregon, 202 U. S. 60; 
U. S. v. Klamath, 304 U. S. 119 ; U. S. v. Oregon, 103 Fed. 549. 

oo Sg. 9 St. 904; 13 St. 689, 693, 6!J4. S. 16 St. 335, 544; 17 St. 161, 
437; 18 St. 146, 420; 19 St. 176, 271 ; 20 St. 63, 295 ; 21 St. 114, 485 ; 
22 St. 68, 433; 23 St. 76, 362; 24 St. 29, 449; 25 St. 217, 647, 980; 
26 St. 336. 989 ; 27 St. 120, 612; 28 St. 286. 876 ; 29 St. 321 ; 30 ~t. 
62, 571, 924 ; R1 St. 221, l 058;, 32 St. 245, 982 ; 33 St. 189, 539, 1048 ; 
34 St. 325, 1015; 35 St. 70. 7~1; 36 St. 269, 1058: 37 St. 518; 38 St. 
77. 582 ; 39 St. 123, 969 ; 40 St. 561 ; 41 St. 3, 408. 1225 ; 42 St. 552, 
117 4 ; 43 St. 390. 1141 ; 44 St. 453, 934 ; 45 St. 200. 1562 ; 46 St. 27fl. 
1115; 49 St. 321.. 1757. Oited: Cain. 2 Minn. L. Rev. 177; 16 L. D. 
427 ; 29 L. D. 408; Chippewa, 80 C. Cis. 410 : Chippewa, 301 n. S. 358; 
Fairbanks, 223 U. S. 215; Gravelle. 253 Fed. 549; Johnson, 234 U. S. 
422 ; Mille Lac, 46 C. Cis. 424 ; Morrow, 243 Fed. 854; Oakes, 172 
Fed. 305: U. S. v. First, 234 U. S. 245; U. S. v. Mille Lac, 229 U. S. 
49g: U. S. v. Waller. 243 U. S. 452; U. S. v. Walters, 17 F. 2d 116; 
Woodbury, 170 Fed. 302. 

51 Sg. 14 St. 799. Oited: Eastern Band, 20 C. Cis. 449. 
52 Sq. 15 St. 581, 5~9. 593. 
ss Sg. 15 St. 619. S. 18 St. 36, 402. Cited: Ute. 45 C. Cis. 440. 
M,C::!q. 12 St. 1111' s. 18 St. 272; 19 St. 74. 
r;r; Ag. 16 St. R62. S. 21 St. 40, 114. Cited: Hartman, 76 Fed. 157. 
5B Sg. 14 St. 799. S. 18 St. 41 ; 19 St. 265 ; 26 St. 989. Cited: Eastern 

Baml. 20 C. Cis. 449. 
57 Sg. 14 St. R19. 688, 758. 788; 15 St. 513. 515; 16 St. 362. 
IIR .~. 1 R St. 35; 30 St. 924; 32 St. 641 ; 37 St. 518; 43 St. 812, 1133. 

Cited: Memo. Sol.. July 25. 1934 ; Op. Sol., M. 28033. June 4, 1935 : Memo. 
Sol.. .Tnn. 2~. 1937. Aug. 6. 1938: Memo. Off. Sol., Oct. 7, 1938: Op. Sol.. 
M. 30146, Feb. 8, 1939 ; Rollins. 23 C. Cis. 106. 

50 S. 31 St. 848; 33 St. 189. See: 25 U.S. C. 81a (49 St. 1984, sec. 1); 
25 U. S. C. 81b (49 St. 1984, sec. 2). 

00 S. 31 St. 221, 1469; 32 St. 245. Cited: 11 L. D. 103; 13 L. D. :1.85.; 
:1.3 ~- D. 314; 13 L. D. 318; 20 L. D. 46: U. S. v. Payne, 8 Fed. 883, 



524 ANNOTATED TABLE OF STATUTES AND TREATIES 17 St. 165-17 St. 579 

for the current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes, for the Year ending June 30, 1873, and for 
other Purposes.01 Sec. 1-R. S. 2042, 25 U.S. C. 24 ;62 Sec. 7-
R. s. 445, 446. 

17 St. 213; June 1, 1872; C. 262-An Act to authorize the Secretary 
of the Interior to make Partition of the Reservation of Me
shin-go-me-sia, a Miami Indian.63 

17 St. 214; June 1, 1872; C. 263-An Act to authorize the Presi
dent of the United States to negotiate with the Chiefs and 
Head-men of the Shoshone and Bannock Tribes of Indians 
for the Relinquishment of a Portion of their Reservation in 
Wyoming Territory.64 

17 St. 226; June 5, 1872; C. 308--An Act to provide for the Re
moyal of the Flathead and other Indians from the Bitter 
Root Valley, in the Territory of Montana.65 

17 St. 228; June 5, 1872; C. 309-An Act to carry into Effect the 
fourth Article of the Treaty of February 23, 1867, with the 
Seneca, Shawnee, Quapaw, and other Indians.66 

17 St. 2'28; June 5, 1872; C. 31G-An Act to confirm to the Great 
and Little Osage Indians a Reservation in the Indian Terri
tory.67 

17 St. 258; June 6, 1872; C. 316---An Act making Appropriations 
for the Support of the Army for the Year ending June 30, 
1873, and for other Purposes. 

17 St. 281; June 7, 1872; C. 325---An Act to quiet the Title to 
certain Lands in Dakota Territory.08 

17 St. 283; June 8, 1872; C. 335---An Act to revise, consolidate, 
and amend the Statutes relating to the Postoffice Depart
ment.69 

17 St. 340; June 8, 1872; C. 358--An Act in Relation to Settlers 
on certain Indian Reservations in the State of Minnesota.70 

17 St. 347; June 10, 1872; C. 415----An Act making Appropriations 
for sundry civil Expenses of the Government for the fiscal 
Year ending June 30, 1873, and for other Purposes. 

17 St. 381; .June 10, 1872; C. 424-An Act for the Restoration to 
Market of certain Lands in Michigan.71 Sec. 2--R. S. 2313, 
2314; Sec. 3-R. S. 2315; Sec. 4-R. S. 2316. 

17 St. 382; .June 10, 1872; C. 427-An Act to establish certain 
Post-roads. 

17 St. 388; .June 10, 1872; C. 43(}-An Act for the Relief of certain 
Indians in the Central Superintendency.72 

'17 St. 39·1; .June 10, 1872; C. 436---An Act for the Relief of certain 
Tribes of Indians in the northern Superintendency.73 

17 St. 395; May 7, 1872; J. Res. No. 4-Joint Resolution appoint
ing Commissioners to inquire into Depredations on tb,e 
Frontiers of the State of Texas.7

" 

17 St. 397; Dec. 13, 1872; C. 2-An Act to authorize the Issuance 
of College Scrip to the State of Arkansas, and for other 
Purposes. 75 

17 St. 406; .Jan. 8, 1873; C. 2G-An Act to provide for the Ex-

61 Sg. 4 St. 442; 7 St. 36, 46, 51, 69, 85, 91. 99, 105, 114, 161, 179, 185, 
18g, 191, 212, 236, 240, 287, 296, 317, 320, 327, 349. 425. 459. 540, 541 , 
545, 592, 596; 9 St. 35, 84~ 855, 878, 904- ; 10 St. 1018, 1027, 1039, 1044, 
104!=>, 1056, 1065, 1071, 1018, 1095, 1109, 1110, 1111. 1126. 1133. 1167; 
11 St. 614. 700. 702, 729. 744; 12 St. 628. 928. 934. 940. 947. 953. 95R. 
965. 972. 976, 997. 1 101, 1192; 13 St. 624, 663. 668. 675. 682. 689. 694 ; 14 
St.650. 668.683.687,755.756.758,763.765,772,785,786.788,799. 802; 
15 St. 515. 516. 584, 590. 594, 596, 622, 638. 651. 655, 669. 676; 16 St. 40. 
R!S9. 361. 708. 720. S. 17 St. 437; 18 St. 31, 146; 19 St. 102; 28 St. 679. 
Cited: M('mo. Ind. Off., Apr. 21, J927; Ayres. 35 C. Cls. 26; Bro"·n. 32 
C. Cls. 432; Butler, 38 C. Cls. 167; Campbell, 44 C. Cls. 488; Cherokre, 
155 U. S. 218 ; Chr rokee, 155 U. S. 196; Chippewa. 80 C. Cls. 410; Chip
pewa. 80 C. Cls. 410 ; Corralitos, 178 U. S. 280 ; In re Wolf. 27 I<'eli. 606; 
Leighton, 161 U. S. 291 ; Leighton, 29 C. Cis. 288 ; Love, 29 C. Cis. 332 ; 
MPctawakanton. 57 C. Cis. 357; Nesbitt. 186 U. S. 153; Pino, 38 C. ClfJ. 
64; Stone. 29 C. Cis. 111 ; Thurston, 232 U. S. 469; U. S. v. Ashton, 170 
Fen. 509; U. S. v. Sandoval. 231 U. S. 28. 

n2 Superseded by Ex. Or. 6145, May 23, 1933. (See Historical Note 25 
U. S. C. A. 21). 

oa Sg. 7 St. 583. 
q<( S. 18 St. 146, 420; 19 St. 176, 271: 20 St. 63. 
65 Sg. 9 St. 496; 10 St. 158. 305; 12 St. 975; 13 St. 184; 16 St. 583. A. 

18 St. 15. 8. J 8 St. 133. 146, 420; 25 St. 871. Oited: U. S. v. Heyfron, 
138 Fect. 964: U. S. v. Higgins, 103 Fed. 348. 

en Sq. 15 St. 514, 526. S. 17 St. 530. Cited: 35 Op. A. G. 1; Op. Sol.. 
M. 27996, May 14. 1935: Adams, 59 F. 2d 653; Brewer Elliott. 260 U. S. 
77; Commissioners, 270 Fed. 110; Eastern Band, 20 C. Cis. 449: Kans'ls. 
80 C. Cis. 264; Levindale, 241 U. S. 432; U. S. v. Aaron, 183 Fed. H47; 
U. S. v. Hutchings, 252 Fed. 841: Work, 266 U. S. 161. 

67 Sg. 14 St. 799; 16 St. 362. 
as Sg. 15 St. 506. S. 17 St. 437 ; 18 St. 146, 420 ; 19 St. 176. 271 ; 

20 St. 63. 295 : 21 St. 114, 485; 22 St. 68. Oited: Buttz, 119 U. S. 55; 
Sioux, 277 U. S. 424; Sisseton, 42 C. Cls. 416; Sisseton, 58 C. Cis. 302. 

eo Cited: Memo. Sol., Feb. 28, 1935. 
7o Sg. 15 St. 39. Cited: Fee, 162 U. S. 602. 
71 Sq. 11 St. 621. A. 18 St. 516. 
72 Sg. 12 St. 1238 : 15 St. 518. Rp. 17 St. 623. 
73 S. 17 St. 510; 18 St. 146. Rp. 19 St. 28. 
74 S. 17 St. 406. 
75 Sg. 12 St. 50~ ; H ~t. 2Q8 ; lQ St. 227 ; 1~ St. 116. 

penses of the Commission to enquire into Depredations on 
the Frontiers of the State of Texas.76 

17 St. 417; .Jan. 23, 1873; C. 52-An Act authorizing the Removal 
of Restrictions upon the Alienation of certain Miami Indian 
Lands in the State of Kansas.77 

17 St. 437; Feb. 14, 1873; C. 138--An Act making Appropriations 
for the current and contingent Expenses of the Indian De
partment, and for fulfilling Treaty Stipulations with various 
Indian Tribes, for the Year ending .June 30, 1874, and for 
other Purposes. 78 Sec. 1-R. S. 467, 25 U. S. C. 266; R. S. 
2046; R. S. 2052, 25 U. S. C. 26. USCA Historical Note: 
Instead of the words "certain Indian agents" in the Code 
section, R. S. 2052 contained the words "following Indian 
agents," enumerating the agents authorized to be appointed 
for specified tribes, and fixing their salaries. This provision 
was practically superseded by the appropriations for subse
quent years, which provided for such agents in numbers and 
at salaries different from those authorized by R. S. 2052 
varying from year to year, and the number diminishing 
greatly in the recent appropriation acts; the duties of the· 
office, in many cases, having been devolved upon other offices, 
pursuant to a provision of Act Mar. 1, 1907, incorporated in 
the Code under 25 U. S. C. 66. Sec. 1 (cont.) R. S. 2053, 
25 U. S. C. 64 (sec. 1, 18 St. 147; 18 St. 421). R. S. 2055; 
R. S. 2070; 79 R. S. 2136, 25 U. S. C. 266. Sec. 6-R. S. 2043; 
R. S. 2044; R. S. 2045; R. S. 2047. Sec. 7-R. S. 469; R. S. 
2109, 25 u. s. c. 146. 

17 St. 466; Feb. 19, 1873; C. 167-An Act to provide for the Sale 
of certain New York Indian Lands in KansaS.80 

17 St. 475; Feb. 24, 1873; C. 18&--An Act for the lleHef of Settlers 
on the late Sioux Indian Reservation, in the State of Minne
sota. 

17 St. 484; Mar. 1, 1873; C. 217-An Act to transfer the Control 
of certain Powers and Duties in Relation to the Territories 
to the Department of the Interior. R. S. 442, 5 U. S. C. 486. 

17 St. 485; Mar. 3, 1873; C. 226---An Act making Appropriations 
for the legislative, executive and jndicial Expenses of tbe 
Government for the Year ending .June 30, 1874, and for 
other Purposes. 

17 St. 510; Mar. 3, 1873; C. 227-An Act making Appropriation-; 
for sundry civil Expenses of the Government for tlle fiscal 
Year ending June 30, 1874, ann for other Purposes.81 

17 St. 530; Mar. 3, 1873; C. 228-An Act making Appropriations 
to supply Deficiencies in the Appropriations for the Service 
of the Government for the fiscal Year ending June 30, 1873, 
and for other Purposes.82 

17 St. 543; Mar. 3, 1873; C. 229- An Act makiug Appropriations 
for the Support of the Army for the Year ending .June 30, 
1874. 

17 St. 566; Mar. 3, 1873 ; C. 234-An Act to revise, consolidate, and 
amend the Laws relating to Pensions.83 Sec. 1-R. S. 4692, 
38 U. S. C. 151; R. S. 469<3, 38 U. S. C. 152; R. S. 4694, 38 
U. S. C. 155; Sec. 11-R. S. 4705, 38 U. S. C. 198; Sec. 15-
R. S. 4709; Sec. 16-R. S. 4710; Sec. 23- R S. 4716; Sec. 
28--R. s. 4721. 

17 St. 579; Mar. 3, 1873; C. 241-An Act to provide for the Prepa 
ration and Presentation to Congress of the Revision of the 
Laws of the United States, consolidating the Laws relating 
to the Post-Roads, and a Code rf'lating to military Offenses, 

1~ Sg. 17 St. 395. 
11 Sg. 10 St. 1093. 
78 Rpg. 3 St. 517. Sg. 4 St. 442: 7 St. 36. 5J, 69, 85, 91, 99, l 05, 114, 

115, 161, 179, 185. 212, 236. 240, 287. 296. 317, 320, 34!l, 425, 459, 540, 
Ml. 545. 592, 596; 9 St. 35, 842, 855. 878; 10 St. 1018, 1027, 1039. 
1044, 1049, 1056, 1065. 1071. 1078. 1095. 1109, 1111, 1126. 1133. 1167: 
11 St. 614, 700, 702. 729. 744; 12 St. 239, 628, 928, 934, 940, !147, 953, 
958, 965, 972. 976. 997. 1192 ; 13 St. 623. 624. 66~. 668. 675, 689. 694; 
14 St. 647, 668, 683, 687, 756. 758, 763, 765, 772. 786, 788, 802: 15 St. 
505, 515, 520. 584. 590, 5!!6, 622, 638, 651. 655. 669. 676; 16 St. 40, 544. 
570. 708. J20 ; 17 St. 179, 188. 281 : 18 St. 685, 689. Rp. 18 St. 420; 
36 St. 855. S. 17 St. 530; 18 St. 133, 146, 420; 19 St. 176, 271 ; 20 St. 
2!15; 21 St. 114, 485. Cite(l : Memo. Sol., Feb 4, 1938; Belknap, 150 
U. S. 588 ; Buttz, 119 U. S. 55; Choctaw, 21 C. Cls . 59 : E::u~tern Banrl. 
20 ·C. Cls. 449 ; Jump. J 00 F. 2d 130; Kansas, 80 C. ClR. 264 ; Medawakan
t()n. 57 C. Cls. 357 ; Sioux. 277 U. S. 424 ; U. S. v. Wirt, 28 Fed. Cas. No. 
16745; Ute. 45 C. Cis. 440. 

79 Cited: U. S. v. 1\fitchell, 109 U. S. 146. 
BO s. 18 St. 273. A. 20 St. 36. 
81 Sg. 17 St. 391. CUed: U. S. v. Warwick, 51 Fed. 280. 
82 Sg. 16 St. 310, 362; 17 St. 228, 462. Fl. 18 St. 146. Oited: Adams, 

59 F. 2d 653; Brewer Elliott. 260 U. S. 77; ChiPP"Wa, 80 C Cls. 410: 
In re Carr, 5 Fed. Cas. No. 2432; In re Sah Quah. 31 Fed. 327: Kansas. 
80 C. Cls. 264; Medawakanton, 57 C. Cls. 357: Kie, 27 Fed. 351; U. S 
v. Aaron, 183 Fed. 34i; U. S. v. Stephens, 12 Fed. 52; Waters, 29 Fed, 
Cas. No. 17264; Waters, 29 Fed. Cas. No. 17265. 

83 R· 27 St, 28~. Oitea: llllk, 112 U. S. 94. 
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and the Revision of Treaties with the Indian Tribes now in 
Force. 

17 St. 586; Mar. 3, 1873 ; C. 255---An Act to establish certain 
Post-Roads. 84 

17 St. 613; Mar. 3, 1873; C. 294-An Act to enable the Secretary 
of War to pay the Expenses incurred in suppressing the 
Indian Hostilities in ·the Territory of Montana, in the Year 
1867. 

17 St. 623; Mar. 3, 1873; C. 317-An Act for the temporary Relief 
of the Indians at Camp McDermit, in Humboldt County, 
Nevada. 

17 St. 623 ; Mar. 3, 1873; C. 319-An Act repealing an Act 
entitled "An Act for the Relief of certain Indians in the 
Central Superintendency" approved June 10, 1872.86 An Act 
supplemental to an Act entitled "An Act for the Relief of 
certain Indians in the Central Superintendency" approved 
June 10, 1872, and to settle by Commission all Rights and 
Equities respecting the Property to which said Act refers. · 

17 St. 626; Mar. 3, 1873; C. 321-An Act to authorize the Secre
tary of the Interior to negotiate with the Chiefs and Head
men. of the Crow Tribe of Indians, for the Surrender of 
!:heir Reservation · or a Part thereof in the Territory of 
Montana . 

.17 St. 626; Mar. 3, 1873; 0. 322-To authorize the Secretary of 
the Interior to negotiate with the Creek Indians for the 
Cession of a Portion of their Reservation, occupied by 
friendly Indians.86 

17 St. 627; Mar. 3, 1873; C. 324-An Act to enable the Commis
sioner of Indian Affairs to purchase and pay for certain 
Improvements within the Nez Perce Indian Reservation in 
the Territory of Idaho.87 

17 St. 631; Mar. 3, 1873; C. 332-An Act to abolish the tribal 
Relations of the Miami I1 dians, and for other Purposes.88 

17 St. 633; Mar. 3, 1873; C. 333-An Act to restore a Part of the 
Round Valley Indian R eservation, in California, to the public 
Lauds and for other Purposes.80 

17 St. 661; May 21, 1872; C. 19Q-An Act for the Relief of 
Charles F. Tracy. 

17 St. 675; June 5, 1872; C. 314-An Act for the Relief of Mrs. 
Fanny Kelly. 

17 S.t. 680; June 8. 1872; C. 380- An Act for the Relief of Albert 
D. Pierce, Postmaster at Sumnerville, Ottawa County, 
Kansas. 

17 St. 690; June 10. 1872; C. 442-An Act for the Relief of Jane 
Allen Birckhead and Virginia Campbell, sole Heirs at Law 
of Alexander Watson, rlecaased. 

17 St. 701; June 10, ~872; C. 457- An Act for the Relief of 
Elbridge Gerry. 

17 St. 703; .June 10, 18'72: C. 468-An Act for the Relief of 
William J. Clark, Aclm'r of Gad E. Upson, deceased. 

17 St. 703; June 10, 1872; C. 469-An Act for the Relief of 
Dwight J. McCann. 

17 St. 730; Feb. 14, 1873; C. 143-An Act for the Relief of J. and 
C. M. Dailey. 

17 St. 730; Feb. 14, 1873; C. 144- An Act relating to the Claim 
of John B. Chapman. 

18 STAT. 
18 St. 7 ; Feb. 4, 187 4 ; C. 21-A.n Act to establish certain post

routes. 
18 St. 15; Feb. 11, 1874; C. 25-An act to amend the act entitled 

"An act to provide for the removal of the Flathead and 
other Indians from the Bitterroot Valley, in the Territory 
of Montana," approved June 5, 1872.90 

18 St. 17; Feb. 20, 1874; C. 32-An act to authorize the Secretary 
of War to ascertain the amount of expense incurred by the 
territorial authorities of Dakota for arms, equipments, mili
tary stores, supplies, and all other expenses of the volunteer 
forces of the Indian war of 1862. 

18 St. 27; Apr. 3, 1874; C. 77-An act appropriating certain unex
pended balances of appropriations for removal of Indians.91 

18 St. 28; Apr. 15, 1874; C. 96-An act to establish a reservation 
for certain Indians in the Territory of Montana.92 

18 St. 29; Apr. 15, 1874; C. 97-An act authorizing the payment 
of annuities into the treasury of the Seminole tribe of 
Indians.93 

18 St. 31; Apr. 18, 1874; C. 111-An act to secure to the Domestic 
and Foreign Missionary Society of the Protestant Episcopal 
Church in the United States the land in the White Earth 
Indian reservation in Minnesota, on which is situated their 
church and other buildings. 

18 St. 31; Apr. 18, 1874; C. 112-An act to ai1thorize the use of 
certain unexpended balance for payment of expenses of 
Board of Indian Commissioners. 04 

18 St. 33; Apr. 22, 1874; C. 122-An act to enable the Secretary 
of the Treasury to gather authentic information as to the 
condition and importance of the fur-trade in the Territory 
of Alaska. 

18 St. 35; Apr. 29, 1874; C. 135---A.n act relative to private con
tracts or agreements made with Indians prior to May 21, 
1872.96 

18 St. 36; Apr. 29, 1874; C. 136-An act to ratify an agreement 
with certain Ute Indians in Colorado, and to make an appro
priation for carrying out the same.96 

18 St. 41; Apr. 29, 1874; C. 137-An net for the relief of settlers 
on the Cherokee strip in Kansas.97 

· 

18 St. 46; May 15, 1874; C. 176-An act giving the assent of 
Congress for the improvement of the Wolf River across the 
Menomonee Indian reservation, in the State of Wisconsin. 

18 St. 47; May 16, 1874; b. 181-An act to authorize the Secre
tary of the Interior to dif'lcharge certain obligations of the 
United States to the creditors of the Upper and Lower 
Bands of Sioux Indions.98 

18 St. 51; June 3, 1874; C. 205-An act to provide for the better 
protection of the frontier settlements of Texas against 
Indian and Mexican depredations.99 

18 St. 52; June 3, 1874; C. 206--An act to extend the time to 
pre-emptors on the public- lands in the State of Minnesota, 
to make final payment. 

18 St. 72; June 16, 1874; C. 285-A.n Act making appropriations 
for the support of the Army for the fiscal year ending June 
30. 1875, and for other purposes.1 

17 Bt. 730: Feb. J4, J873; C. 145-An Act for the Relief of 18 
S. E. Ward. 

St. 83; June 18, 1874; C. 313-An act to anthori?:e the Sec
retary of War to ascertain the amount of expenses incurred 
by the States of Oregon and California in the suppression 
of Indian hostilities in the years 1872 and 1873. 

17 ~t. 732; Feb. 17, J873; C. 1fi8-An Act for the R elief of 
R. H. Pratt. 

17 ~t. 739; Mar. 1, 18n: C. 221-An Act to authorize the 
accounting Officers of the Trf'ar-mry to settle the Accounts 
of Charles T. Brown and J. J. s. Hassler, late Agents for 
the Chippewa Indians of Minnesota, on the Grounds of Equity 
and Justice. 

17 St. 766: Mnr. ::!. 187R: C. 348- An Act for the Relief of Mrs. 
Ann Marble, (now Strong,) Adm'x. 

17 St. 78.7; Mar. 3, 1873; C. 449-An Act to authorize the Secre
tary of the Interior to Sf'ttle the Claims of Messrs. Durfee 
and Pe<'k and. E. H. Dnrf~e for ·Supplies furnished the 
Inflians in Montana in the Winter of 1869. 

17 ~t. 787; 1\Iar. R. 1873: C'. 450-An Act for the Relief of John 
I.J. Pendery, smviving Partner of Pend<>ry and Gamble, 
Attorneyr;:. 

B4 Cited: Op. SoL M. J 1q80, June 17, 1924. 
~r, Rpg_ 17 f;t. R88. 
sa S{/. 14 St. 756, 78G; 15 St. 496. S. 22 St. 257. Cited: Goat, 224 

lJ R. 45~ 
s7 FI.CT. 12 St. 960. Crtrd: Ca1dwP11. 117 Fen . R91. 
88 Sg. 10 St. 1093; 11 St. 332. S. 18 St. 273 ; 19 St. 271; 22 St. 63, 68. 

(J1ted: Bowling. 233 U. S. 5~8 ; Ell<:, 112 U. S. 94. 
SP fiJ. 26 St. 658, . 

18 St. 85; June 20, 1874; C. 328-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government fol_" the year ending June 30, 1875, and for 
other purposes. 

18 St. 113; June 20, 1874; C. 333-An act providing for publica
tion of the revised statutes and the laws of the United States.2 

18 St. 133; June 22, 1874; C. 388-An act making appropriations 
to supply deficiencies in the appropriations for the service 

90 S,q. 17 St. 226. R. 26 St. 1095. 
91 Sg. 16 St. 190, 359, 569. 
02 s·. 24 St. 402 ; 25 St. 113 ; 44 St R07 ; 46 St. 531. Citrd: Assiniboine, 

77 C. Cis. 347; Brith;h-American , 299 TT. S. 159; Crow, 81 C. Cis. 238: 
Winters. 207 U. S. 564. 

os Sq. 11 St. 702. art. 8. 
D~ Sg. 17 St. 186. 
95 Sn. l 7 St. 1R6. Rp. 21 St. Hl9. S. ::30 Rt. 924 ; 31 St. 848; 32 

St. 641 ; 33 St. 189 ; 37 St. 518 ; 43 St. 812, 11.33 ; 49 St. 1984. 
ea Sg. Hi f;t. 619; 17 St. 55. S. 18 St. 420; 19 St. 271; 41 St. 4QS. 

Cited: 56 I. D. 330; Ute. 45 C. Cis. 440. 
o1 Sg. 14 St. 7!)9: 17 St. 98 
98 Sq. 12 St. J038. Cited: Medawakanton, 57 C. Cis. 3;)'('. 
09 S. 19 St. 102; 19 St. 344. . 
1 Cited: Hanks, 3 Ind. T. 415. 
2 S. :t-9 St. 268. 
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of the Government for the fiscal years ending June 30, 
1873 and 1874, and for other purposes.3 

18 St. 146; June 22, 1874; C. 389-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1875, and for 
other purposes.' Sec. 1-p. 147, R. S. 2053; 25 U. S. C. 64 
(17 St. 437, Sec. 1; 18 St. 421) ; Sec. 10-25 U. S. C., 87.11 

18 St. 204; June 23, 1874; C. 455-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1875, and for other purposes.6 

18 St. 256; June 23, 1874; C. 470-An act to establish certain 
post-routes. 

18 St. 272; June 23, 1874; C. 471-An act providing for the sale 
of the Kansas Indian lands in Kansas to actual settlers, 
and for the disposition of the proceeds of the sale. 7 

18 St. 273; June 23, 1874; 0. 472-An act to further provide for 
the sale of certain Indian lands in Kansas.8 

18 St. 283; June 23, 1874; C. 488-An act to extend the time 
for completing entries of Osage Indian lands in Kansas. 

18 St. 291; Dec. 15, 1874; C. 2-An act to confirm an agreement 
made with the Shoshone Indians (eastern band) for the 
purchase of the south part of their reservation in Wyoming 
Territory.9 

18 St. 295 ; J an. 11, 1875; C. 14-An act explanatory of the 
resolution entitled "A resolution for the relief of settlers 
upon the Absentee Shawnee lands in Kansas," approved April 
7, 1869.10 

18 St. 316 ; Feb. 18, 1875 ; C. 8~An act to correct errors and 
to supply omissions in the Revised Statutes of the United 
States.11 Sec. 1-R. S. 2146, 25 U. S. C. 218. USCA His
torical Note: R. S. 2146 was derived from sec. 3 of Act 1\Iar. 
27, 1854, 10 St. 270, with the exception of the words "crimes 
committed by one Indian against the person or property of 
another Indian, nor to." Said words were inserted by 
amendment, making the section read as set forth here, by 
Act Feb. 18, 1875, sec. 1, 18 St. 316. Indians committing any 
of seven crimes specified, if committed within a Territory, 
were made subject to the laws of the Territory, and if com
mitted within an Indian reservation in any State were 
made subject to the same laws as persons committing nny 
of said crimes within the exclusive jurisdiction of the United 
States, by the Seven Crimes Act, Act Mar. 3, 1885, s. 9, 23 
St. 385, sec. 548 of Tit. 18, Criminal Code and Criminal 
Procedure. See historical note under section 212 of this 
title. 

18 St. 330; Feb. 19, 1875; C. 90-An act to authorize the Seneca 
Nation of New York Indians to lease lands within the 
Cattaraugus and Allegany reservations, and to confirm 
existing leases.12 

18 St. 335; Mar. 1, 1875; C. 114-An act to protect all citizens 
in their civil and legal rights.13 

18 St. 343; Mar. 3, 1875; C. 129-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the year ending June 30, 1876, and for 
other purposes. 

a Sg. 10 St. 1109; 17 St. 227, 440, 463. S. 21 St. 114. OLt ed: Meda
wakanton, 57 C. Cls. 357. 

' Sg . 4 St. 442 · 6 St. 904; 7 St. 36. 44, 51 , <i9, 85 . 91. 9n, 105, 114, 
115 161 179 l~l5 , 191, 213, 236, 240, 287. 2D6. 317, 320. 327. 349, 
352' 419' 425 ' 459, 540, 541, 545, 592. 596 ; 9 Rt . 842. u78 !104; 10 
St. '1019: 1039. 1044, 1049. 1056, 1065, 1071. 1078. 10!)5. l OD<l, 1110, 
1111 11~6 1133. 1144, 1167; 11 St. 35 , 614, 700. 702. 72!1. 744 : 12 St. 
628 '928 940 947, 953, 958. V65, 972, 976, 977, DSl. 982. 997, 1172, 
1173 ; 13 St. '663, 668, 681, 682, 684. 689, 694 ; 14 St. 1150. 6 68, 671, 
675, 68R, 687. 756, 758. 765, 766, 772, 774, 786, 7R~ . 79 ' • ~02; 15 St. 
!i06, 514. 515, 584. 590, 596. 622. 635. 638, 651, 657, 66!), 61 5, 676 ; 16 
St. 40, 359, R62, 404, 568, 673, 678, 708, 720; 17 St. 1!.:5 ., HlO, 214. 2~7 , 
281 391 392 405 456, 473, 539; Sen. Res .. Tan. 9 , 1938. S. 18 St. 
420'; 19 'st. 176, 211: 20 St. 63, 295; 21 St. 114, 315. 485 ; 22 St. 68; 
43 St. 793; 46 St. 793. Cited: Belknap, 150 U. S. 588; Delaware, 74 
c. Cis. 368; Medawakanton, 57 C. Cls. 357; Sioux, 2~7 U. S. 424; 
Sisseton, 42 C. Cis. 416; Sisseton, 58 C. Cls. 302 ; Stockbndge, 61 C. Cls. 
472;., U. S. v. Sandoval, 231 U. S. 28. 

s t:;ee: 25 U. S. C. 87a (53 St. 840). 
6 Sg. 11 St. 614. S. 19 St. 271. Cited: Cl octaw, 119 U. S. 1; Sioux, 

85 c. Cis . 181; U. S. v. Boyd, 68 Fed. 577; U. S. v. B oyd, 83 Fed. 547. 
7 Sg. 12 St. 1111; 17 St. 85. S. 21 St. 68 . Oited: Kansas, 80 C. Cis. 

264. 
s Sg. 17 St. 466, 631. 
o S . 45 St. 1407. Citecl: 49 L. D. 370; Shoshone, 82 c. Cls. 23. 
10 S. 26 St. 652, c. 1265 1 30 St. 234. 
11 Ag. 10 St. '270. Oited: Rice. 16 J. Comp. Leg. 78; Memo. Sol., Nov. 

17 1936. Bailey, 47 F. 2d 702; Ex p. Crow Dog, 109 U. S. 556; Ex p. 
H a rt, 157 Fed. 130: In re Camille, 6 Fed. 256; In re Mayfield, 141 U. S. 
104; u. S. v. Seneca, 274 Fed. 947; U. S. ex rel. Scott, 1 Dak. 142. 

12 S. 19 St. 102 ; 22 St. 432. A. 26 St. 558. Oited: 18 Op. A. G. 235; 
Benson, 44 Fed. 178. 

1s S. 21 St. 199. 

18 St. 371; Mar. 3, 1875; C. 130-An Act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1876, and for other purposes.15 

18 St. 402; Mar. 3, 1875; C. 131-An act making appropriations 
to supply deficiencies in the appropriations for fiscal years 
ending June 30, 1875, and prior years, and for other pur
poseS.10 Sec. 5-43 U. S. C. 938. 

18 St. 420; Mar. 3, 1875; C. 132-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty-stipulations with various 
Indian tribes, for the year ending June 30, 1876, and for 
other purposes.17 Sec. 1-p. 421, R. S. 2053, 25 U. S. C. 64 
(17 St. 437, Sec. 1, 18 St. 147, sec. 1 ) ; p. 424, 25 U.S. C. 129; 
Sec. 2-25 U. S. C. 128; Sec. 3-25 U. S. C. 137; Sec. 4-25 
U. S. C. 133. USCA Historical NotE.: A provision similar to 
this section, but only "for the purpose of properly distribut
ing the supplies appropriated for" in the similar appropria
tion act for the fiscal year 1878, was made by Sec. 2 of said 
act, Act Mar. 3, 1877, 19 St. 293. Sec. 5-See Historical 
Note 25 U. S. 0. A. 37. Sec. 6--25 U. S.C. 135. USCA His
torical Note: A provision made by Act June 7, 1897, Sec. 11, 
30 St. 93, "That herE fter, where funds appropriated in spe
cific terms for particular object are not sufficient for the 
object named, any other appropriation, general in its terms, 
which otherwise would be available may, in the discretion 
of the Secretary cf the Interior, be used to accomplish the 
object for which the ~pecific appropriation was made," was 
repealed by Act Mar. 3. 1911, sec. 1, 36 St. 1062. Sec. 7-
25 U. S. C. 96 (28 St. 205, 206, sees. 3, 7; 42 St. 24, sec. 304). 
See USCA Historical Note for 3!; St. 129. Sec.~ -25 U. S. C. 
95 (39 St. 129, sec. 1) .18 USCA Historical Note: By a pro
vision of sec. 1 of 39 St. 129, sec. 9, 18 St. 450 was amended 
to read as set forth in the Code section. A provision similar 
to the original sec. 9, except in the use of the words "or 
solvent national bank" in place of the words "or some one 
of such solvent national banks as the Secretary of the Inte
rior may designate," was contained in the Indian appropria
tion Act cf June 22, 1874, sec. 6, 18 St. 176, for the fiscal 
year 1875. Sec. 10-25 U. S. C. 37 (35 St. 784). Se~ 
U. S. C. A. Historical Note sees. 29 and 37. 

18 St. 452; Mar. 3, 1875; C. 133-An act making appropriations 
for the support of the Army for the fiscal year ending Juue 
30, 1876, and for other purposes. 

18 St. 474; Mar. 3, 1875; C. 139--An act to enable the people of 
Colorado to form a constitution and Sta te government, anfl 
for the admission of the safd State into the Union on au 
equal footing with the original States.19 

18 St. 476; Mar. 3, 1875; C. 140-An act to establish the boundary
line between the State of Arkansas and the Indian country.2il 

18 St. 482; Mar. 3, 1875; C. 152-An act granting to railroads the 

15 l'lg. 12 St. 198. S. 19 St. 102, 344 ; 20 St. 206 ; 22 St. 302. 
16 £g 9 St. 264; 10 St. J 078 ; 12 St. 392 ; 13 St. 623 t' 14 St. 755, 

785 ; 15 St. 635 ; 16 St. 310, 362 ; 17 St. 55. Cited: 26 . D. 71 ; 31 
L. D. 417 ; 35 L. D. 80 ; 48 L D. 567; Lan hall}; 244 U. S. 582; Taylor, 
147 U. S. 640; U. S. v. Boyd, 83 F ed. 547 ; U. " · v. Cass, 240 F ed. 617 ; 
U. S. v. Co•pora tion. 101 F. 2rt 156 ; U. S. v. Hemmer~, 241 U . S. 1379 ; 
U. S. v. Joyce, 240 Fed . 610; U. S . ex rel. BeRaw, 6 F. ~d 694. 

17 Sg. 4 St. 442 ; 7 St. 36, 44, 51, 69. 85. !ll, !HI. 105, 114, 115, 161 , 
179, 185, 213, 236. 240. 287. 296. 317, 32~t 327;.. 349. a 52. 425, 540. 541, 
545, 591, 592 . 5fl6: n St. H5, 264. 587. 84~ , 856, 855, 904 ; 10 St. l03B, 
1040, 1043, 1049, 1056, 1065, 1071, 1078, 109~ 10!)5, 1110. J 111. ·1167 ; 
11 St. <U4 ; 700, 702, 729, 744; 12 St. 540, 621:! , 9~8 , !)34, 940, 947, 953, 
95R, D72. 977. ns_. nn7. 1172, 1173; 13 st. 663, 668. 675, 682, 689. 
694; 14 St. 650 6::18, 608, 683, 687, 756, 758, 765, 766, 772, 774, 786, 
788, 80:~ ; Hi St . '"'DB, 5 " 1, 5111. 584. 590.1. 596 , 622, 635, 638, 651, 1.~57, 
669;.. 675. 676 ; 16 .~ t. 3·1 40, !162, 708. 7k0 ; 17 S t . 214,~., 227, 281, 456; 
18 .,t. 36, 146, H i 167. 0'-'6, WlO ; Unpub'd. treaty wi t h chicka~aws, F ell. 
25. 1799; Agreen.. ·nt wit. Shawn{'PS. June 23, 1874; Ex. Or. , Nov. fl , 
1855; Ex. Or., Dec. 21. 1865. Rg. 17 St. 4H7. sec. 6. R pg. 18 St . 160. 
S. 19 St. 176 ; 20 St. 63, 295 ; 21 St. 114, 315 : 22 St. 68 : 31 St. 848 ; 
32 St. 641; 33 St. 189 ~ 35 St. 781 ; 39 St. 123; 43 St. 812,. 1133; 49 
St. 1D84. Rp. 36 St. 8n5. Otted: 18 Op. A. G. 41 ; 18 Op. A. G. 557; 
19 Op. A. G. 161 ; 19 Op. A. G. 559 ; 48 L . D. 567; 11 L. D. Memo. 296; 
Sol. Op. M. 15954, Jan. 8 , 1927: Memo. of Comm'r .. Jan. 6, 1937; 
Memo. Sol., Mar. 6, 1937, Mar. 19, 1938; Belknap, 150 U. S. o88; Coos, 
87 C. Cls. 143 ; E astern Band, 20 C. Cis. 449 ; Ell<, 112 U. S. 94 ; 
Halbert, 283 U. S. 753; Jump, 100 F. 2d 130 ; Lanham, 244 U. S. 582 ; 
Medawakanton, 57 C. Cls . 357; Oakes, 172 Fed. 305 ; Pape, 19 F. 2d 
219 ; Seaples. 246 Ff'd. 501 ; Sioux, 277 U. S. 424 : Sisseton, 58 C. Cls. 
302; Smith, 37 C. Cls . 119; U. S, v. Ca in-Benness, 215 F ed. 212 ; U. S. v. 
Cass. 240 Fed. 617; U.S. v. Corporat ion, 101 F. 2d 156; U. S. v . Hemmer , 
241 U. S. 379: U. S. v. Johnson, 53 F . 2d 267: U. S. v. J oyce, 240 Fed. 
610; U. S. v. Patrick, 73 F ed . 800; TJ . S. v. Smit h . :;5 FPd. 490; U. S. v. 
Stowe, 19 Fed. 807; U. S. v. Swain. 46 F. 2d 99; U. S. v . Wright, 53 F. 
2d 300 : U. S. ex rel. Kadrie, 30 F . 2d 989. 

1s R . 53 St. 551. 
u Oited: Canfield, 15 Am. L. Rev. 21 ; Goodson v. U. S .. 7 Okla. 117 ; 

U. S. v. Berry, 4 Fed. 779; U. S. v. McB1·atney, 104 U. S. 621. 
:ao S. 19 St. M4. 
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right of way through the public lands of the United StateS.21 

18 St. 486; Mar. 3, 1875; C. 158-An a( t to establish certain 
post-roacs. 

18 S~. 516.; Mar. 3, 1£.5; C. 188-An ct ~ ::. n ·1 ... r ~ entitled 
·'An ret fo_ th re&toratiou to homes ad-ent ./ r d to warket 
of cer '·"ln lands in Michigan," ap:r ·· , ~ j 2 10, 1872, and 
for oth · p ,. _Josev. -2 

18 St. 535; Apr. 11, 1874; C. 84-An act · 1 tl ; 1 ~ie~ of Robe·.:t 
Bent and Jack Smith. 23 

18 St. 543; Apr. 28, 1874; C. 133-An act Lr tL 3 relief of Siloma 
Deck. 

18 St. 555; ;,·une ... 1 18'l4; 0. 21~ -AL act fL ~ the 1 c~::...:: of henry 
A. Webster, V. B. McCollum, and A. C lby, cf WaEl:l.ington 
Territory, pre-emptors on the Makah Indian ReseiVa'···~ n. 

18 St. 568; J·une 17, 1874; C. 296-An act for the rtUe.f of John 
M. l\1cPike. 

18 St. 685; July 2, 1863--Treaty with E 1sterr BaL.ds o:l Sho
shonee Indiar:s.24 

18 St. 689; Oct. 1, 1863-Treaty with Western Bands of Sho
shonee Indians.211 

19 STAT. 

19 St. 12 ; Apr. 3, 1876; C. 42-An act establishing postroads. 
19 St. 28: Apr. 6, 1876; C. 47-An act to supply a deficiency in 

the appropriations for certain Indians. 
19 St. 28; Apr. 10, 1876; C. 51-An act to authorize the sale of 

the Pawnee Reservation.26 

19 St. 37; Apr. 25, 1876; C. 79-An act authorizing the sale of 
logs cut by the Indians of the Menomonee reservation in 
Wisconsin under the direction of the Interior Department. 

19 St. 41; May 1, 1876; C. 88-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 
years ending June 30, 1876, and for prior years, and for 
other purposeS.27 

• 

19 St. 53; May 9, 1876; C. 94--An act appropriating $50,000 for 
subsistence supplies for Apache Indians in Arizona Territory, 
and for the removal of the Indians of the Chiricahau Agency 
to San Carlos Agency. 

19 St. 55; May 23, 1876; C. 104--An act to extend the time to 
pre-emptors on the public lands.28 

19 St. 55; May 23, 1876; C. 105-An act extending the time within 
which homestead entries upon certain lands in Michigan 
may be made.211 

19 St. 58; June 10, 1876; C. 122-An act transferring the custody 
of certain Indian trust-funds.80 25 U.S. C. 160. 

19 St. 74; July 5, 1876; C. 168-An act providing for the sale of 
the Kansas Indian lands in Kansas to actual settlers, and 
for the disposition of the proceeds of the sale.31 

19 St. 88; July 12, 1876; C. 182-An act to authorize the Com
missioner of Indian Affairs to purchase supplies for the 
Indian Burea u in open market. 

19 St. 89; July 12, 1876: C. 184--An act to authorize the North
western Improvement Company, a corporation organized 
under tbe laws of tbe State of Wisconsin, to enter upon the 
Menomonee Indian reservation, and improv_e the Oconto 
River, its branches and tributaries. 

19 St. 97; July 24, 1876; C. 226-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1877. and for other pnrposes.32 

19 St. 102; July 31, 1876; C. 246-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1877, and for other purposes.13 

19 St. 123; Aug. 3, 1876 ; C. 253-An act to further authorize the 
Commissioner of Indian Affairs to purchase supplies for 
the Indian Bureau in open market. 

21 S_q. 13 St. 357. S. 28 St. 653; 29 St. 44; 30 St. 430. 475, 906, 918, 
990 ; 31 St. 134 _; 37 St. 634 ; 45 St. 442. 

22 Ag. 17 St. 3~1. Su. 11 St. 621. Cited: 15 L. D. 104. 
23 Sg. 12 St. 1163. 
2' s. 13 St. 663 ; 17 St. 437 : 18 St. 420 ; 45 St. 1407. Cited: Shoshone, 

85 C. Cis. 331 ; Shoshone, 82 C. Cis. 23. 
25 S. 17 St. 437 ; 18 St. 420 ; 19 St. 176, 271 : 20 St. 63, 295 ; 21 St. 

114. 485 ; 22 St. 68, 433. Cited: U. S. v. Leathers, 26 Fed. Cas. No. 155R1. 
2G Sg. 17 St. 391. B. 26 St. 60. Cited: Medawakanton, 57 C. Cis. 357; 

Pawnee, 56 C. Cis. 1. 
!!7 .Sg. 5 St. 349, 510. Cited: Uhlig, 2 Dak. 71. 
2s S. 19 St. 405. 
20 Au. 17 St. 469. 
8o Cited: 18 Op. A. G. 581. 
n1 Sg. 12 St. 1111; 17 St. 85. S. 21 St. 68. Cited: Kansas, 80 C. Cis. 

264 : Labadie, 6 Okla. 400. 
82 Rp. 19 St. 131. S. 19 St. 204. 
as Sg. 1 St. 137 ; 17 St. 190 ; 18 St. 51, 330, 388. 

19 St. 127 · AL: r·. 11, 1876; C. 259-An act providing for the sale 
O.L the c 1~ _ ceded 'ands in Kansas \:o actual settlers.84 

H' U . _,):. ·A ' .. 2, 187u; C :...63-An a·i: :::-cerning the employ-
rrent . ... ·an _ol~ts.[" lOU.S.C 9:' 5;10I.:.S.C.611. 

19 d. 1iJ_ ... u· . .4, 1876; C 268-An act to autl:: :>riz3 the Com-
·si - · f I ·1d' t Affr ·s to r~ ~E'·'. e lands in nayment of 

..~u(l r "· ~s t ..:1:1. Lern B,311d of C..1erokee ln 'laLS.8
J 

19 ~t. 1':!. ; . .. . 5, 1876; C 287-An act makin~ appr"priations 
: .· e ·e •ativ" executive, and judicial E.xpenses of the 
Loverm .. ..: for ·, .1e yf? r ending June 30, 1877, and for 
c ~he · ptt .• :pose:..:. 

19 · i:. 1~tJ; aug. 15, 1876; C. 289-An act making appnpriations 
.1.0r tile cunent and •:o:u.tin~>'ent expePses o .. the Indian De
partm\::1. . and for fulfilling treaty-stipulatic lS with various 
Indian tribes, for the year ending June 30, 1877, and for 
o1·her purposes.37 Sec. 3-25 U. S. C. 97 (sec. 4, 28 St. 205; 
34 St. 328; sec. 304, 42 St. 24. USCA Historical Note: Sec. 
97 was derived from sec. 3 instant act, with the exception 
of the words "General Accounting Office," the derivative 
section using instead the words "the Second Comptroller 
of tbe Treasury." By sec. 4, 28 St. 205, the offices of Com
missioner of Customs and of Second Comptroller of the 
Treasury were abolished and the First Comptroller of the 
Treasury was thereafter to be known ·as Comptroller of 
the Treasury with the powers and duties theretofore per
taining to the First and Second Comptrollers of the Treaf:Sury 
and the Commissioner of Customs, and the phrase "General 
Accounting Office" was substituted in the Code section by 
reason of 42 Stat. 24, creating the General Accounting 
Office and transferring thereto powers and duties thereto
fore exercised and discharged by the Comptroller of the 
Treasury as explained in historical notes under sections 8 
and 96 of tit. 25. Sec. 5-25 U.S. C. 261. USCA Historical 
Note: Sec. 261, together with the provisions of section 262 
of title 25, supersede those of R. S. sees. 2128-213i. 

19 Stat. 204; Aug. 15, 1876; C. 301-An act to increase the cavalry 
force of the United States, to aid in suppressing Indian 
hostilities.38 

19 St. 208; Aug. 15, 1876; C. 308-An act to provide for the sale 
of a portion of the reservation of the confederated Otoe and 
Missouria and the Sac and Fox of the Missouri Tribes of 
Indians in the States of Kansas and Nebraska.89 

19 St. 212; Apr. 6, 1876; J. Res. No. 6-Joint resolution for the 
relief of Turtle Mountain band of Chippewa Indians. 

19 St. 214; July 3, 1876; J. Res. No. 13-Joint resolution author
izing the Secretary of War to issue arms. 

19 St. 216; Aug. 5, 1876; J. Res. No. 20-Joint resolution prohibit
ing supply of special metallic rartridges to hostile Indians. 
See note re 25 U. S. C. A. 266. 

19 St. 221; Jan. 12, 1877; C. 19--An act authorizing the use of 
certain funds now in the Treasury, belonging to the Osage 
Indians.40 

19 St. 240; Feb. 27, 1877; C. 69-An act to perfect the revision 
of the statutes of the United States, and of the statutes re
lating to the District of Columbia.~ Sec. 1-R. S. 2073, 
25 U. S. C. 65. USCA Historical Note: R. S. 2073 was 
derived from sec. 5 of Act July 9, 1832, 4 St. 564, said sec. 
5, with the exception of the use of the words, "Secretary 
of War" in place of the words "Secretary of Interior," 
being identical with the Code section. R. S. sec. 2073 did 
not contain the word "agents," and had, after the words 
"in consequence of the," the word "immigration." The word 
"agents" was inserted, and "immigration" was changed to 

34 Sg. 14 St. 687. 
8~ A.fl. 14 St. 28, 333; 16 St. 142; 18 St. 72. Rpg. 19 St. 97. 
36 Cited: U. S. v. Boyd, 83 Fed. 547. 
37 S.Q. 4 St. 442: 7 St. 36. 46. 51, 69. 85. 91. 99, 106, 161, 179, 185. 

191, 213, 236, 242. 287. 296. 317. 318. 320, 352. 419. 425. 464, 540. 
543. 545. 592. 596: 9 St. 35, 842. 854. 855. 878. 904 ; 10 St. 1039, 
1044, 1056. 1065. 1071. 1078, 1094. 1095. 1099, 1110, 1167 : 11 St. 
614. 700, 701, 702. 729, 744: 12 St. 628, 928, 934. 940, 946, 95~. 
9'18. 964. 972, 977. 981, 997: 1 ~ St. 663. 668. 675. 681. 689. 694 ': 
14 st. 650. 656. 668. 684, 687, 758. 766, 772, 774. 786, 788, 802; lu 
Rt. 506. 515, 584, 590, 596, 597, 621. 638. 651. 657. 669. 673, 675, 
676; Hl St. 355. 362. 708, 720; 17 St. 214. 281. 456; 18 St. 166. 
167, 447, 690. R11. 34 St. 325. S. 19 St. 271 : 21 St. 315. R80 ; 23 
St. 194. Cited: 20 Op. A. G. 215; Mem'o. Sol .. Nov. 20, 1934 ; Belknap, 
150 U. S. 588: Eastern Band, 20 C. Cis. 449; llJx p. Crow Dog, 109 
TJ. S. 556; Medawakanton. 57 C. Cis. 357 ; Sioux. 277 U. S. 424 ; Sisseton, 
!'18 C. Cls. 302: Uhlig, 2 Dak. 71; U. S. v. Boyd. 68 Fed. 577; U. S. v. 
Boyd. 83 Fed. 547; U. S. ex rei. Standing Bear, 25 Ferl. Cas. No. 14891. 

38 Sq. 19 St. !)7. 
39 A. 20 St. 471. S. 19 St. 271; 20 St. 63. 295; 28 St. 286. 
•o SQ. 16 St. 362. 
' 1 A. 29 St. 506. Cited: Op. Sol., M. 29147. May 6, 1937; Harris. 249 

Fed. 41 ; In re Mills, 135 U. S. 263; Sa,rlis, 152 U. S. 570; U. S. v. Belt, 
128 Fed. 68. 
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"emigration," by amendment instant Act. Sec. 1-R. S. 
sec. 2139, 25 U. S. C. 241 (27 St. 260; sec. 1, 29 St. 506) .'2 

See Historical Note 25 U. S. C. A. 241. 
19 St. 254; Feb. 28, 1877; C. 72-An act to ratify an agreement 

with certain bands of the Sioux Nation of Indians and also 
with the Northern Arapaho and Cheyenne Indians.43 

19 St. 265; Feb. 28, 1877; C. 75-An act to provide for the sale 
of certain lands in Kansas. 44 

19 St. 268; Mar. 2, 1877; C. 82-An act to provide for the prepara
tion and publication of a new edition of the Revised Statutes 
of the United States.45 

19 St. 271; Mar. 3, 1877; C. 101-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty-stipulations with various 
Indian tribes, for the year ending June 30, 1878, and for 
other purposes.46 25 U. S. C. 100 (30 St. 676, sec. 1). USCA 
Historical Note: Provisions similar to these, to some extent, 
were made by previous Indian appropriation acts. 

19 St. 294; Mar. 3, 1877; C. 102-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the year ending June 30, 1878, and for 
other purposes. 

19 St. 319; Mar. 3, 1877; C. 103- An act establishing post-roads 
and for other purposes. 

19 St. 344; Mar. 3, 1877; C. 105-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1878, and for other purposes.'7 

19 St. 363; Mar. 3, 1877; C. 106-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1877, and prior years, and for other 
purposes. 

19 St. 405; Mar. 3, 1877; C. 127-An act for the relief of certain 
settlers on the public lands.48 

19 St. 447; July 12, 1876; C. 188-An act for the relief of the 
sureties of J. W. P. Huntington, deceased, late superin
tendent of Indian Affairs in Oregon. 

19 St. 494; Aug. 15, 1876; C. 314-An act for the relief of Floyd 
C. Babcock. 

19 St. 496; Aug. 15, 1876; C. 326-An act for the relief of the 
heirs of William Stevens. 

19 St. 503; Jan. 16, 1877; C. 26-An act for the relief of Assistant 
Surgeon Thomas F. Aspell, United States Army. 

19 St. 541; Mar. 3, 1877; C. 161-An act for the relief of Redick 
McKee. 

19 St. 549; Mar. 3, 1877; C. 200-An act for the relief of Hans 
C. Peterson:9 

19 St. 553; Mar. 3, 1877; C. 214-An act for the relief of Rosetta 
Hert, (late Rosetta Scoville) Charles C. Benoist, Emily 
Benoist, and Logan Fanfan, half-breed lndians.110 

42 A. 52 St. 696. Also see 25 U. S. C. 421a (28 St. 697) ; 25 U. S. C. 
244a ( 48 St. 396). 

43 s. 20 St. 63, 295: 21 St. 114, 485 A 22 St. 68, 433, 582; 23 St. 
76, 362 .i 24 St. 29, 449 ; 25 St. 217, 98v ; 26 St. 336, 989 ; 27 St. 5, 
120, 61::.:: ; 28 St. 286, 876 ; 29 St. 321 ; 30 St. 62, 571, 924 ; 31 St. 
221, 1058; 32 St. 245, 982: 33 St. 189, 1048; 34 St. 325. 1015; 35 St. 
70, 781, 907; 36 St. 269, 1058; 37 St. 518; 38 St. 77, 582; 39 St. 123, 
969i· 40 St. 561; 41 St. 2. 3, 408. 1225; 42 St. 552, 1174; 43 St. 390, 
114 ; 44 St. 453, 934; 45 St. 200, 1562; 46 St. 279, 1115; 47 St. 91, 
820: 48 St. 362. Cited: Op. Sol., M. 27514. Aug. 1, 1933; Beam, 43 
C. Cis. 61 ; Ex p. Crow Dog, 109 U. S. 556 ; French, 2 Dak. 346 ; Golden, 
2 Dak. 378; Quick Bear, 210 U. S. 50; Salois, 33 C. Cls. 326; Sioux, 
85 C. Cls. 181 ; Sioux, 86 C. Cis. 299 ; Sioux, 86 c. Cis. 299 ; Uhlig, 
2 Dak. 71. 

« Sg. 17 St. 98. S. 26 St. 989. Cited: Eastern Band, 20 C. Cis. 449. 
'G Sg. 14 St. 74; 18 St. 113. A. 20 St. 27. 
46 Sg. 4 St. 442 ; 7 St. 36, 46, 51, 69, 85, 91. 99, 106, 114, 161, J 79, 

185, 191, 212, 213, 236, 242, 287, 296. 317, 318, 320, 352, 419, 425, 
464. 540, 543, 545, 596 ; 9 St. 35. 842, 854, 855, 904 ; 10 St. 1039, 1044, 
1056, 1065. 1071, 1079, 1095, 1099, 1111, 1167, 1168; 11 St. 614, 700, 
702, 729, 744; 12 St. 628, 928, 934, 940. 946, 947, 953, 958. 964, 972, 
976, 977, 981, 997, 1172; 13 St. 663. 668, 669, 675, 681, 689, 694: 14 
St. 668. 684, 687. 694, 756. 766, 774, 786, 950; 15 St. 505, 515, 584, 590, 
596, 622, 638, 640. 651, 657, 673, 676; 16 St. 40, sec. 4; 16 St. 355, 
362, sec. 12, 708, 720; 17 St. 214, 281, 456. 631; 18 St. 36, 166, 167, 
213, 690i· 19 St. 187, 197, 208. Ag. 19 St. 197. S. 20 St. 63, 206, 295; 
21 St. 1 4, 315, 485; 22 St. 68, 433i· 23 St. 76, 362; 24 St. 29, 449; 
25 St. 217, 980; 26 St. 989; 27 St. 20,z., 612; 28 St. 286. 876: 30 St. 
62, 571, 652, 924; 31 St. 221, 1058; 3? ~t. 245, 982 i 33 St. 189. 1048; 
34 St. 325, 1015: 35 St. 70, 781. Otted: 18 Op. a. G. 41 ; Belknap, 
150 U. S. 588; Chippewa, 80 C. Cis. 410; Eastern Band, 20 C. Cls. 449; 
Medawakanton, 57 C. Cis. 357; Osage, 66 C. Cis. 64: Sioux, 277 U. S. 424; 
Sisseton, 58 C. Cis. 302; U. S. v. Mitchell, 109 U. S. 146; Wilder, 16 
C. Cis. 528. 

47 Sg. 1 St. 137 ; 18 St. 51
1 

388, 476. 
48 Sg. 18 St. 21 ; 19 St. 5'1, c. 102 ; 19 St. 55, c. 104 ; 19 St. 59, c. 134. 
49 Cffet:J: Medawakanton, 57 C. Cis. 357. 
ro Sq. 11 St. 388. 

20 STAT. 

20 St. 1; Nov. 21, 1877; C. 1-An act making appropriations for 
the support of the Army for the fiscal year ending June 
30, 1878, and for other purposes. 51 

20 St. 14; Jan. 14, 1878; C. 7-An act establishing postroads. 
20 St. 27 ; Mar. 9, 1878 ; C. 26-An act to amend an act entitled 

"An act to provide for the preparation and publication of a 
new edition of the Revised Statutes of the United States", 
approved March 2, 1877.112 

20 St. 27; Mar. 9, 1878; C. 28-An act amending the laws granting 
pensions to the soldiers and sailors of the war of 1812, and 
their widows, and for other purposes.113 

20 St. 36; Apr. 17, 1878; C. 59-An act to amend an act entitled 
"An act to provide for the sale of certain New York Indian 
lands in Kansas," approved February 19, 1873.M 

20 St. 48; May 3, 1878; C. 87-An act authorizing the President 
of the United States to make certain negotiations with the 
Ute Indians in the State of Colorado. 

20 St. 63; May 27, 1878; C. 142-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1879, and for 
other purposes. GG 

20 St. 89 ; June 5, 1878; C. 151-An act for the sale of timber 
lands in the States of California, Oregon, Nevada, and in 
Washington Territory.56 

20 St. 115; June 14, 1878; C. 191-Au act mnking appropriations 
to supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1878, and prior years, and for those hereto
fore treated as permanent, for reappropriations, and for 
other purposes.57 

20 St. 145; June 18, 1878; C. 263-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1879, and for othe:t: purposes. 

20 St. 165; June 18, 1878; C. 266-An act for the restoration to 
market of certain lands in the Territory of Utah.GS 

20 St. 178; June 19, 1878; C. 329-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
government for the fiscal year ending June 30, 1879, and for 
other purposes.59 

20 St. 206; June 20, 1878; C. 359-An act making appropriations 
for sundry civil expenses of the government for the fiscal 
year ending June 30, 1879, and for other purposes.60 

20 St. 252; June 7, 1878; J. Res. No. 26-Joint resolution provid
ing for issue of arms to Territories. 

20 St. 275; Jan. 29, 1879; C. 33-An act making appropriations 
to enable the Secretary of the Treasury to carry out the 
provisions of sec. 254 of the Rev. Stat., and to appropriate 
$40,000 for the miscellaneous expenses of the House of Repre
sentatives, and for other purposes. 

20 St. 282; Feb. 4, 1879; C. 47-An act for the relief of the 
Domestic and Indian Missions and Sunday School Board of 
the Southern Baptist Convention. 

20 St. 292 ; Feb. 15, 1879; C. 82-An act to provide for holding 
term of the circuit and district courts in the district of 
Colorado.61 

20 St. 295; Feb. 17, 1879; C. 87-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 

51 S. 20 St. 115. 
52 Ag. 19 St. 2t'8. 
53 Ag. 12 St. 337 ; 14 St. 571 ; 17 St. 500, 569, sec. 23. 
MAg. 17 St. 466. 
65 S q. 4 St. 442 : 7 St. 36. 46, 51, 69, 85. 91, 106, 114, 161, 179, 185, 

191. 212, 231, 236, 242, 287, 296, 317. 318. 320. 349. 352, 425, 464; 
9 St. 35. 842. 854, 855, 904; 10 St. 1039, 1044, 1056. 1064, 1071, 1079, 
1094, 1095 ,1099, 1111 1167. 1168 ~ 11 St. 614, 700, 701, 702, 729, 730, 
744; 12 St. 628. !>28. 929. 934. 965. 940. 941, 946, 947, 95R, 958, 959, 
964. 965, 972, 973, 976, 977. 981, 997, 1172; 13 St. 663, 675, 682, 689, 
690. 694; 14 St. 69, 649, 650, 684, 687. 756, 766. 774: 15 St. 505, 515, 
581, 590, 596, 597. 621, 622. 638, 640, 651, 652, 657, 658, 669, 673, 
675, 676 ; 16 St. 40, 355, 362, 708, 720 ; 17 St. 214, 281 ; 18 St. 166, 
167, 449, 690; 19 St. 208. 254, 256, 287. S. 20 St. 206,..) 21 St. 315. 
Rp. 20 St. 115. Cited: Baker, 28 C. Cis. 370 · Belknap, 1<>0 U. S. 58~; 
Medawakanton, 57 C. Cls. 357; Sioux. 277 U. S. 424; Sisseton, 58 C. Cis. 
302; U. S. v. Leathers, 26 Fed. Cas. No. 15581. 

so .~. 28 St. 594. Cited: Leecy, 190 Fed. 289. 
57 Sq. 20 St. 1, 63. 
58 Rp,q. 13 St. 63. Cited: 25 L. D. 408 ; 53 I. D. 128 ; Hayt, 38 C. 

Cls. 455. 
69 Rpg. 5 St. 670 ; 9 St. 448, 454 ; 10 St. 173 ; 12 St. 172, 173, 240, 

665 808, 809; 13 St. 87; 15 St. 179; 17 St. 416. S. 21 St. 23. 
~ Sg. 10 St. 1094 A 18 St. 388; 19 St. 292 ; 26 St. 80. Rp. 20 St. 

377 ; 21 St. 81. S. 2::.:: St. 302. 
61 Sq. 19 St. 61. 
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Indian tribes, for the year ending June 30, 1880, and for 
other purposes. 62 

20 St. 377; Mar. 3, 1879; C. 182---An act making appropriations 
for sundry civil expenses of the government for the fiscal 
year ending J uue 30, 1880, and for other purposes. 63 

20 St. 410; Mar. 3, 1879; C. 183-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1879, and for prior years, and for those 
heretofore treated as permanent, and for other purposes. 

20 St. 427; Mar. 3, 1879; C. 184-An act to establish post-routes. 
20 St. 471; Mar. 3, 1879; C. 19o-An act to amend an act to pro

vide for the sale of a portion of the reservation of the Con
federated Otoe and Missouria and the Sac and Fox of the 
Missouri tribes of Indians in the States of Kansas and 
Nebraska.64 

20 St. 473; Mar. 3, 1879; C. 195-An act to provide for the taking 
the tenth and subsequent censuses.65 

20 St. 487; Dec. 21, 1878; J. Res. No. 3-Joint resolution extend
ing time for Joint Committee on transfer of Indian Bureau 
to report. 

20 St. 488; Mar. 3, 1879; J. Res. No. 12---Joint resolution in
structing the Attorney-General of the United States to bring 
suit in the name of the United States to quiet and settle the 
titles to lands of the Black Bob band of Shawnee Indians.66 

20 St. 513; Apr. 20, 1878; C. 63-An act to authorize the issue of 
a patent of certain lands in the Brothertown reservation, in 
the State of Wisconsin, to the persons selected by the Broth
ertown Indians. 67 

20 St. 535; May 25, 1878; C. 139-An act to authorize the survey 
of the Cattaraugus Indian reservation in the State of New 
York. 

20 St. 541; June 10, 1878; C. 179--An act to pay for clerical serv
ices and extraordinary expenses, under the seventh section 
of the act of August 18, 1856, in the Pawnee land-district in 
Kansas.68 

20 St. 542; June 14, 1878; C. 200-An act to legalize certain pat
ents issued to members of the Pottawatomie tribe of Indians.33 

20 St. 543; June 14, 1878; C. 201-An act for the relief of James 
McGregor. 

20 St. 590; Jan. 13, 1879; C. 13-An act for the relief of James 
W. Richard and J. S. Brown and Brother, of Den-ver, Colo-
rado. • 

20 St. 593; Feb. 7, 1879; C. 51-An act for the relief of Jesse 
Turner and others, sureties upon the officio bond of George 
W. Clarke, formerly Indian agent. 

20 St. 603; Mar. 1, 1879; C. 128--An act for the relief of Catha
rine and Sophia Germain. 

20 St. 668; Mar. 3, 1879 ; C. 306-An act for the relief of Henry 
T. Fuller and others, sureties upon the official bond of Wil
liam H. ·waterman. 

20 St. 669; Jan. 31, 1879; J. Res. No. 4-Joint resolution providing 
for transportation by the military authorities of John J. 
Manuel and two infant daughters from Camp Howard, Idaho 
Territory, to St. Charles, Missouri. 

21 STAT. 
21St. 11; June 12, 1879; C. 19c-An act to extend the time for the 

payment of pre-emptors on certain public lands in the State 
of Minnesota and Territory of Dakota. 

21 St. 11; June 12. 1879; C. 21-An act to establish post routes. 
21St. 23; June 21, 1879; C. 34--An act making appropriations for 

the legislative, executive, and judicial expenses of the gov
ernment for the fiscal year ending June 30, 1880, and for 
other purposes.70 

21 St. 30; June 23, 1879; C. 35-An act making appropriations for 
the support of the Army for the fiscal year ending June 30, 

62 Sg. 4 St. 442; 7 St. 36, 46. 51, 69, 85, 91, 99, 106, 114, 161, 170, 
185, 191, 212. 213, 236, 242, 287, 296, 317. 318, 320, 349, 352, 425, 464, 
540, 543, 545. 5!)6; 9 St. 35, 842. 854, 904 ; 10 St. 1039, 1044. 101)6, 
1065, 1071, 1079, 1095. 1099. 1111, 1167, 1168; 11 St. 614, 700, 702, 
729, 744; 12 St. 628, 928. 934. 940, 946. 953, 958, 964, 972, 977, 981, 
997. 1172; 13 St. 663, 675, 682. 694; 14 St. 684, 687, 756. 766, 786; 
15 St. 505. 515. 584, 5!)0, 5!:>6, 597. 622, 638, 651, 657, 669, 676;, 16 St. 
355, 708, 719. 720 ; 17 St. 281, 456; 18 St. 167, 448, 689 ; 19 .:st. 208, 
254. 287. S. 21 St. 315. Cited: Belknap, 150 U. S. 588 ; Meclawakanton, 
57 C. Cis. 357 ; Sioux, 277 U. S. 424 ; Sisseton, 58 C. Cis. 302 ; U. S. Y. 
Leathers, 26 Fed. Cas. No. 15581. 

63 Rpg. 20 St. 206. Sg. 20 St. 279. 
MAg. 19 St. 208. 
6s R. 25 St. 760. 
66 R. 25 St. 768. 
o1 Sg. 7 St. 342, 405. 
os Cited: 18 Op. A. G. 223. 
60 Sg. 12 St. 1191 ; 15 St. 531. 
7o Sg. 20 St. 178. 

1880, and for other purposes. Sec. 7-25 U. S. C. 273 (see 
25 u. s. c. 276). 

21 St. 40; June 28, 1879; C. 45-An act making additional appro
priations for the service of the Post Office Department for 
the fiscal years ending June 30, 1879, and June 30, 1880, and 
for other purposes. 71 

21 St. 67; Mar. 10, 1880; C. 36-An act making additional ap
propriations for the support of certain Indian tribes, for the 
year ending June 30, 1880. 

21 St. 68; Mar. 16, 1880; C. 39--An act for the relief of certain 
actual settlers on the Kansas trust and diminished reserve 
lands in the State of Kansas.72 

21 St. 70; Apr. 1, 1880; C. 41-An act to authorize the Secretary 
of the Interior to deposit certain funds in the United States 
Treasurer in lieu of investment.73 Sec. 1-25 U. S. C. 161 74 

USCA Historical Note: Effective July 1, 1935, the permanent 
appropriation provided for in the last clause of this section 
was repealed by Act June 26. 1934, s. 2, 48 St. 1225, such act 
authorizing, in lieu thereof, an annual appropriation from 
the general fund of the Treasury. See sec. 725a (b) of 
Tit. 31. 

21 St. 81; Apr. 23, 1880; C. 61-An act to amend an act entitled 
"An act for the removal of certain Indians .in New Mexico", 
approved June 20, 1878.75 

21 St. 81; Apr. 30, 1880; C. 71-An act for the establishment of a 
land-office in the Territory of Montana. 

21 St. 90; May 3, 1880; C. 74-An act to establish post-routes. 
21 St. 110; May 4, 1880; C. 81-An act making appropriations for 

the support of the Army for the fiscal year ending June 30, 
1881, and for other purposes. 

21 St. 114; May 8, 1880; C. 84--An act to authorize the sale of 
Fort Logan, Montana Territory, and to establish a new post 
on the frontier. 

21 St. 114; May 11, 1880; C. 85-An act making appropriations for 
the current and contingent expenses of the Indian Depart
ment, and for fulfilling treaty stipulations with various In
dian tribes, for the year ending June 30, 1881, and for other 
purposes.76 Sec. 1-25 U. S. C. 104; Sec. 4-See Historical 
Note 25 U. S. C. A. 174. 

21 St. 143; May 28, 1880; C. 107-An act for the relief of settlers 
upon the Osage trust and diminished reserve lands in Kan
sas, and for other purposes. 

21 St. 154; Jtme 3. 1880; C. 119-An act providing for the reap
portionment of the members of the legislatures in the Terri
tories of Montana, Idaho, and Wyoming. 

21 St. 1W; June 15, 1880; C. 223-An act to accept and ratify 
the agreement submitted by the confederated bands of Ute 
Indians in Colorado, for the sale of their reservation in said 
State, and for other purposes, and to make the necessarv 
appropriations for carrying out the same.77 

• 

21 St. 205; June 15, 1880; C. 224--An act to establish Post Roads. 
21 St. 210; June 15, 1880; C. 225-An act making appropriations 

for the legislative, executive, and judicial expenses of the 
government for the fiscal year ending June 30, 1881, and 
for other purposes. 

21 St. 238; June 16, 1880; C. 234-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1880, and for prior years, and for those cer-

71 Sg. 16 St. 362, sec. 12 : 17 St. 90. sec. 2. 
72 Sg. 18 St. 272; 19 St. 74, sec. 1, 2, 3. Cited: Kansas, 80 C. Cis. 264. 
73 S. 21 St. 114; 28 St. 286; 32 St. 636 ; 49 St. 1085. Cited: 17 Op. 

A. G. 104; 20 Op. A. G. 517; Blacldeather, 28 C. Cis. 447; Iowa, 68 C. Cis. 
585; Kansas, 80 C. Cis. 264; Quick Bear, 210 U. S. 50. 

74 See: 25 U. S. C. 161a ( 45 St. 1164, sec. 1, as amended 46 St. 584). 
See sec. 725s of Tit. 31; 25 U.S. C. 161b (43 St. 1164, sec. 2, as amended 
46 St. 584). See sec. 725s of Tit. 31 ; 25 U. S. C. 161c ( 45 St. 1164, sec. 3, 
as amended 46 St. 584). See sec. 725s of Tit. 31; 25 U.S. C. 161d (45 St. 
1164. sec. 4, as amended 46 St. 584). See sec. 725s of Tit. 31. 

75 Rg. 20 St. 232. 
76 Sg. 4 St. 442; 7 St. 36, 46, 51, 69, 85, 91. 99, 106, 114, 161, 179, 185, 

19t. 21a 213, 23~ 24a 28~ 29~ 31~ 31~ 32~ 34~ 35~ 425, 46~ 54~ 
543, 545, 596; 9 St. 35. 842, 854, 855, 904 : 10 St. 1039, 1044. 1056. 1065, 
1071. 1079. 1094. 1095, 1099, 1109, 1167, 1168; 11 Stat. 614, 700, 701, 
702. 729. 730. 744; 12 St. 628, 975, 981. 997, 1171; 13 St. 663, 675, 682, 
694; 14 St. 649, 684, 687, 756, 765, 766, 774, 786; 15 St. 505, 514, 515, 
5R4, 590. 59~. 622, 638, 640, 651, 652. 655, 669, 676; 16 St. 40. 355, 360. 
362, 708. 720; 17 St. 90. 281, 456: 18 St. 140, 167. 449, 689 ; 19 St. 254, 
287; 21 St. 70. S. 21 St. 259, 315. Rp. 39 St. 123. Cited: 17 Op. A. G. 
531 ; Belknap, 150 U. S. 588; Dyer, 20 C. Cis. 166; Medawakanton, 57 
C. Cis. 357; Sioux, 277 U. S. 424; Sisseton, 58 C. Cis. 302; Smith, 
37 C. Cis. 119; U. S. v. Pumphrey, 11 App. D. C. 44; U. S. v. Sandoval, 
231 u. s. 28. 

77 Sg. 15 St. 619 ; 16 St. 335 ; 17 St. 32 ; 18 St. 35, 336. S. 21 St. 435 ; 
22 St. 178, 302, 433 : 23 St. 76 ; 28 St. 286, 677 ; 30 St. 234 ; 34 St. 
1056; 35 St. 781 ; 45 St. 711 ; 49 St. 1272. Rp. 23 St. 22. Cited: 17 Op. 
A. G. 262; 17 Op. A. G. 366; 21 Op. A. G. 131; Memo. Sol., Sept. 29, 
1937, Aug. 27, 1938; 25 L. D. 408; 56 L. D. 330; U. S. v. Morrison, 
203 Fed. 364 ; Ute, 45 C. Cis. 440. 
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tified as due by the accounting-officers of the Treasury in 
accordance with section four of the act of June 14, 1878, 
heretofore paid from permanent appropriati01:.s, and for other 
purposes. 

21St. 259; June 16, 1880; C. 235-An act making appropriations 
for the sundry civil expenses cf ti..2 government for the 
fiscal year ending Jun€ 30, 1881, an~ for other purposes."8 

21 St. 291; June 16, 1880; C. 251-An act to carry into effect the 
second and sixteenth articles of the treaty between the United 
States and the Great and Little Osage Indians, proclaimed 
January 21, 1867."9 

21 St. 308; June 7, 1880; J. Res. No. 44-Joi t resolution to pro
vide fer the publication and distributing of a supplement to 
the Revised Statutes. 

21 St. 310; June 16, 1830; J. Res. No. 57-Joint resolution au
thorizing the Secretary of the Interior to certify school lands 
to the State of Kansas. 

21 St. 315; January 18, 1881; C. 2~An act for the relief of the 
Winnebago Indians in Wisconsin, and to aid them to obtain 
subsistence by agricultural pursuits, and to promote their 
civilization. 5° 

21 St. 346; February 24, 1881 ; C. 79--An act making appropria
tions for the support of the Army for the fiscal year ending 
June 30, 1882, and for other purposes. 

21 St. 352; February 28, 1881 ; C. 90-An act to establish post
routes. 

21 St. 377; March 1, 1881; C. 97-An act for the relief of settlers 
upon the Absentee Shawnee lands in Kansas, and for other 
purposes. 81 

21 St. 380; March 3, 1881 ; C. 128-An act to prcvide for the sale 
of the remainder of the reservation of the Confederated 
Otoe and Missouria Tribes of Indians, in the States of Ne
braska and Kansas, and for other purposes.82 

21 St. 385; March 3, 1881; C. 13G--An act making apprcpriations 
for the legislative, executive, and ju~icial expenses of the 
government for the fiscal year ending June 30, 1882, and for 
other purposes. 

21 St. 414; Mar. 3, 1881; C. 132-An act making apr;ropriations 
to supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1881, and for prior years, and for thos~ 
certified as due by the acccunting officers of the Treasury in 
accordance with sec. 4 of the act of June 14, 1878, heretofore 
paid from permanent appropriations, and for other pur
poses.83 

21 St. 435; Mar. 3, 1881 ; C. 133-An act making appropriations 
for sundry civil expenses of the government for the fiscal 
year ending June 30, 1882, and for other purposes.M 

21 St. 468; Mar. 3, 1881 ; C. 136-An act making appropriations 
for the construction, completion, repair, and preservation of 
certain works on rivers and harbors, and for other purposes. 

21 St. 485; Mar. 3, 1881; C. 1:: 7-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1882, and for 
other purposes.815 

21 St. 504; Mar. 3, 1881; C. 139--An act for the ascertainment of 
the amount due the Choctaw Nation.86 

21 St. 509; Mar. 3, 1881; C. 149-An act to graduate the price and 
dispose of the residue of the Osage Indian trust and dimin
ished-reserve lands, lying east of the sixth principal merid
ian, in Kansas. 

78 Sg. 16 St. 13, sec. 4; 21 St. 117. 
'19 Sg. 12 St. 126; 14 St. 687. S. 24 St. 851 ; 26 St. 1414. OitetL: 

Kansas, 80 C. Cls. 264; Quick Bear, 210 U. S. 50. 
so Sg. 12 St. 658 ; 13 St. 172; 18 St. 170, 420, sec. 15, 444 ; 19 St. 

194, 288 ;.,.20 St. 82. 312i· 21 St. 128. 8. 22 St. 603. Oited: 19 OP. A. G. 
161 ; 19 vp. A. G. 559; 1 L. D. Memo. 296; Op, Sol. Off .. May 15, 1933; 
Memo. Sol., Mar. 6. 1937; U. S. v. Cain-Bonness, 215 Fed. 212 ; U. S. 
v. Cass, 240 Fed. 617 ; U. S. v. Corporation, 101 F. 2d 156; U. S. v. 
Jo:vce, 240 Fed. 610; U. S. v. Saunders, 96 Fed. 268. 

1!1 Sg. 10 St. 1053; 16 St. 53. 
82 Sg. 19 St. 176. S. 22 St. 302 ; 24 St. 214 ; 27 St. 568. A. 28 St. 84. 
sa Sg. 10 St. 1095 ; 15 St. 513. S. 25 St. 980. Oited: Eastern Band, 

20 C. Cls. 449. 
M Sg. 21 St. 202, sec. 2; Sen. Res. Oct. 16, 1877 ; Sen. Res. Jan. 1.6. 

1879. Oited: Ute, 45 C. Cls. 440. 
85 Sg. 4 St. 442: 7 St. 36. 46. 51, 69, 85, 91, 99, 106, 114, 161, 179, 

185, 191, 212, 213, 236, 242, 287. 296, 317. 318. 320, 349, 352, 425, 
464, 540, 543, 545, 596 ; 9 St. 35, 842, R54, 855, 904 ; 10 St. 1039. 1044, 
1056, 1071, 1079, 1095. 1099. 1167, 1168 ; 11 St. 614, 700" 701, 702, 
729, 744; 12 St. 628. 981. 997. J172: 13 St. 633. 675. 682, u94: 14 St. 
649, 650, 684, 687, 756, 776, 786; 15 St. 505. 514. 515. 584, 590, 596, 
621, 622, 638, 640, 651, 655, 676 ; 16 St. 355, 708, 720; 17 St. 21:!1, 456; 
18 St. 167, 689; 19 St. 254, 287. S. 33 St. 724. Oited: 17 Op. A. G. 
381,.; BeJknaJ> .. 150 U. S. 588; Dyer .. 20 C. Cis. 166 ; Medawakanton, 57 
C. Us. 357 ; Swux, 277 U. S. 424 ; Sisseton, 58 C. Cls. 302. 

. 86 Sg. 11 St. 611. Oited: Choctaw, 119 U. S. 1 ; Choctaw, 19 C. Cls. 
243; Choctaw, 21 ·c. Cis. 59; Gilfillan, 159 U. S. 303; Thebo, 66 Fed. 372. 

21 St. 510; Mar. 3, 1881; C. 152-An act for the payment of cer
tain Indian war bonds of the Etate of California.87 

21 St. 511; Mar. 3, 1881; C. 155-An act to confirm the title to 
certain lands in the State of Ohio.88 

21 St. 520; Mar. 3, 1881 ; J. Res. No. 25-J oint re.._ o uti on directlng 
the Secretary of War to investigate the claim of the State of 
Florida against the United States for e.xpend'turz made in 
suppressing Indian hostilities in said Str ~e between the 
years 1855 and 1860, and to report the result of ~uch hv~?s
tigation to Congress. 

21 St. 543; June 4, 188J; C. 122-Ar act for the reli"f cf c2rtain 
homestead and pre-emption settlers in Kansas and Nebraska. 

21 St. 544; June 4, 1880; C. 123-An act to permit Elia.s C. 
Boudinot, of the Cherokee Nation, to sue in ' :..te Court of 
Claims.S!l 

21 St. 549; June 8, 1880; C. 158-An act for the relief of Henry 
Warren. 

21 St. 588; June 16, 1880; C. 259-An act for the relief of Amanda 
M. Cook. 

21 St. 640; Mar. 3, 1881; C. 161-An act fo the relief of Dodd, 
Brown and Company of St. Louis, Missouri. 

21 St. 641 ; Mar. 3, 1881 ; C. 162-An act for the relief of citizens 
of Montana who served with the United States troops in 
the war with the Nez Perces, and for the relief of the heirs 
of such es were killed in such service. 

21 St. 652; Mar. 3, 1881; C. 196-An act for the relief of William 
Redus. · 

22 STAT. 

22 St. 7; Mar. 4, 1882; C. 21-An act for the relief of the Eastern 
Shawnee Indians at the Quapaw Agency, Indian Territory. 

2'2 St. 7; Mar. 6, 1882; C. 24-An act to provide for certain of 
the most urgent deficiencies in the appropriations for the 
fiscal year ending June 30, 1882, and for other purposes.90 

22 St. 13; Mar. 6, 1882; C. 27-An act to establish post-routes. 
22 St. E'O; Mar. 22, 1882; C. 46-An act authorizing the sale of 

certain logs cut by the Indians of the Menomonee Reserva
tion in Wisconsin.u1 

22 St. 30; Mar. 22, 1882; C. 47-An act to amend sec. 5352 of 
the Revised Statutes of the United States, in reference to 
bigamy, and for other purposes.92 Sec. 8-48 U. S.C. 1461. 

22 St. 35 ; Mar. 28, 1882; C. 52-An act to extend the northern 
boundary of the State of Nebraska.03 

22 St. 36; Mar. 31, 1882; C. 55-An act to confirm certain instruc
tions given by the Department of the Interior to the Indian 
agent at Green Bay Agency, in the State of Wisconsin, and 
to legalize the acts done and permitted by said Indian agent 
pursuant thereto. 

2'2 St. 42; Apr. 11, 1882; C. 74-An act to accept and ratify the 
agreement submitted by the Crow Indians of Montana for 
the sale of a portion of their reservation in said Territory, 
and for other purposes, and to make the necessary appro
priations for carrying out the same.94 

22 St. 47; Apr. 21, 1882; C. 85-An act to provide a deficiency for 
the subsistence of the Arapahoe, Cheyenne, Kiowa, Comanche, 
Apache and Wichita Indians. 

22 St. 63; May 15, 1882; C. 144-An act to provide for the sale 
of the lands of the Miami Indians in Kansas.G5 

22 St. 68; May 17, 1882; C. 163-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1883, and for 
other purposes.96 Sec. 1-p. 70, 25 U. S. C. 23.97 USCA 

sr Sg. 10 St. 582. S. 28 St. 843. 
ss Sg. 7 St. 160. 178. 
so Sg. 14 St. 799; 15 St. 125. Oited: 18 Op. A. G. 66. 
90 Oited: Medawakanton, 57 C. Cls. 357. 
n1 S. 49 St. 1085. OitetL: Quick Bear, 210 U. S. 50. 
92 c-ited: Ute, 45 C. Cls. 440. 
us Sg. 3 St. 545. s. 25 St. 94. 888. 
94 Sg. 15 St. 649. S. 22 St. 302. 433; 23 St. 76, 362 ; 24 St. 29. 

449; 25 St. 217, 980; 26 St. 336, 989; 27 St. 120, 612; 28 St. 286, 
876 ; 29 St. 321 ; 30 St. 62. 571. 924 ; 31 St. 221, 1058; 32 St. 245. 
982; 33 St. 189. 1048; 34 St. 325. OitPd: 19 L. D. 24; 48 L. D. 479; 
4!l L. D. 376 ; Op. Sol., M. 5805, Nov. 22, 1921 ; 13 L. D. Memo. 118; 
Crow, 81 C. Cls. 238; Dra1wr, 164 U. S. 240; Truscott, 73 Fed. 60; 
U. S. v. PowerR. 305 U. S. 527; U. S. v. 12 Bottles, 201 Fed. 191. 

n5 Sg. 10 St. 1093 : 17 St. 631. A. 22 St. 116. 
oo Sg. 7 St. 36. 46. 51, 69. 85. 91. 99, 106, 114, 161, 179, 185, 191. 

212, 236. 242. 287. 296. 317 .. 320. 349, 352. 425. 464. 540. 543, 544, 
5!l6 ; 9 St. 35. 842, 854, 855; 10 St. 1039, 1044. 1056. 1071, 1079. 
1094. 1165; 11 St. 614. 699. 729, 744: 12 St. 628. 981, 997, 1172; 
13 St. 663, 673. 682, 693; 14 St. 650, 687, 750, 766, 769, 786; 15 8t. 
505, 514, 584, 590, 596, 6:-:18, 651. 657; 16 St. 355. 708, 720; 17 St. 
281, 631 : 18 St. 167, 437. 689 ; 19 St. 254. 287. S. 22 St. 302, 
433; 23 St. 76, 268. Oited: 17 Op. A. G. 647; 19 Op. A. G. 252; 
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Historical Note: This provision superseded ·R. S. 2041, pre
scribing the duties of the commissioners, and authorizing 
them to supervise all expenditures of money appropriated 
for the benefit of Indians, as well as to inspect goods pur
chased, etc. An inquiry into conditions in the Indian serv
ice, with a view to ascertaining any and all facts relating 
to the conduct and management of the Bureau of Indian 
Affairs, and of recommending such changes in the admin
istration of Indian affairs as would promote the betterment 
of the service and the well-being of Indians, by commission 
to be known as the Joint Commission to Investigate Indian 
Affairs, to be composed of 3 Members of the Senate, and 
3 Members of the House of Representatives, which was au
thorized to examine into the conduct and management of 
the Bureau of Indian Affairs and all its branches and 
agencies, their organization and administration, the findings, 
conclusions, and recommendations of such commission to be 
reported to Congress during the G3d Congress, was provided 
for by Act June 30, 1913, s. 1, 38 St. 81. Sec. 1-p. 86, 25 
U. S. C. 55 08

; sec. 1-p. 87, R. S. 2056, 25 U. S. C. 28. 
USCA Historical Note: R. S. 2056 as originally enacted in 
the Rev. Stat. was based on Act of Feb. 27, 1851, sec. 6, 
9 St. 587; and Act Apr. 8, 1864, sec. 4, 13 St. 40, and did not 
contain the words at the end thereof "and until his successor 
is dtlly appointed and qualified." This clause was added by 
amendment by instant Act. Sec. 6-25 U. S. C. 46 (23 St. 
97, sec. 6.) 99 USCA Historical Note: 23 St. 97, sec. 6 also 
contains a provision substantially in the same terms as those 
of the Code section. 25 U. S. C. 63 (23 St. 97, sec. 6). 
Sec. 7-25 U. S. C. 3. 

22 St. 111; June 27, 1882; C. 241-An act to authorize the Sec
retary of the Treasury to examine and report to Congress 
the amount of all claims of the States of Texas, Colorado, 
Oregon, Nebraska, California, Kansas, and Nevada, and the 
Territories of Washington and Idaho, for money expended 
and indebtedness assumed by said States and Territories 
in repelling invasions and suppressing Indian hostilities, and 
for other purposes. 

22 St. 116; June 27, 1882; C. 246-An act to amend section two 
of an act entitled "An act to provide for the sale of the 
lands of the Miami Indians in Kansas," approved May 15, 
1882.1 

22 St. 117; June 30, 1882; C. 254-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1883, and for other purposes. 

22 St. 148; July 3, 1882; C. 268-An act to accept and ratify an 
agreement with the Shoshone and Bannock Indians for the 
sale of a portion of their reservation in Idaho Territory 
required for the use of the Utah and Northern Railroad, and 
to make the necessary appropriation for carrying out the 
~;;ame.12 

22 St. 157; July 10, 1882; C. 284--An act to accept and ratify 
an agreement with the Crow Indians for the sale of a por
tion of their reservation in the Territory of Montana re
quired for the use of the Northern Pacific Railroad, and 
to make the necessary appropriations for carrying out the 
same.3 

22 St. 177; July 28, 1882; C. 35&-An act to provide for the sale 
of certain Kickapoo Indian lands in Kansas.' 

22 St. 178; July 28, 1882; C. 357-An act relating to lands in 
Colorado lately occupied by the Uncompahgre and White 
River Ute Indians.& 

22 St. 179; July 31, 1882; C. 360-An act to amend sec. 2133 of 
the Revised Statutes in relation to Indian traders.6 Sec. 1-
R. s. 2133, 25 u.s. c. 264. 

22 St. 181; July 31, 1882; C. 363-An act to provide additional 
industrial training-schools for Indian youth, and authorizing 

a L. D. 580; Belknap, 150 U. S. 588; Choctaw, 81 C. Cls. 63 ; Conners, 
3;~ C. Cis. 317; Lucas, 163 U. S. 612; Medawakanton. 57 C. Cis. 357; 
Pawnee, 56 C. Cis. 1; Romero. 24 C. Cis. 331; Sac & Fox, 220 U. S. 
481 ; Sac & Fox, 45 C. Cls. 287 ; Shoshone, 82 C. Cis. 23 ; Sioux, 277 
U. S. 424; Sisseton, 58 C. Cis. 302; U. S. v. Mitch,ell, 109 U. S. 146; 
U. S. v. Sandoval. 231 U. S. 28. 

M This sectiou has been superseded by Ex. Or. 6145, May 25, 1933. See 
uote to 25 U. S. C. 21. 

08 Ree: 5 U. S. C. 821. et seq. 
99 See: 25 U. S. C. 472. 
1 A.g. 22 St. 63. 
a Sg. 15 St. 673. Oited: Op. Sol., M. 5386, June 19, 1923. 
s Sg. 13 St. 365 ; 15 St. 49. Cited: Crow, 81 C. Cis. 238. 
4 Fig. 13 St. 629. 
0 Sg. 21 St. 203. Oited: Ute, 45 c. Cis. 440. 
6 Ag. 4 St. 729. Oited: 20 Op. A. G. 215: 27 Op. A. G. 558; Memo. 

Sol., Nov. 20, 1934; U. 8. v. 48 Pounds, 35 Fed. 403. 
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the use of unoccupied military barracks for such purpose.1 

Sec. 1-25 U. S. C. 276. (Superseded R. S. 2099.) 8 

22 St. 181; Aug. 2, 1882; C. 371-An act to grant a right of way 
for a railroad and telegraph line through the lands of the 
Choctaw and Chickasaw Nations of Indians to the St. Louis 
and San Francisco Ry. Co., and for other purposes.9 

22 St. 191; Aug. 2, 1882 ; C. 375-An act making appropriations 
for the construction, repair, and preservation of certain 
works on rivers and harbors, and for other purposes. 

22 St. 219; Aug. 5, 1882; C. 389-An act making appropriations 
for the legislative, executive, and judicial expenses of 
the government for the fiscal year ending June 30, 1883, 
and for other purposes. 

22 St. 257; Aug. 5, 1882; C. 39o-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1882, and for prior years, and for 
those certified as due by the accounting officers of the 
Treasury in accordance with sec. 4 of the act of June 14, 
1878, heretofore paid from permanent appropriations, and 
for other purposes.10 

· 

22 St. 297; Aug. 5, 1882; C. 392-An act authorizing the Secretary 
of the Interior to dispose of certain lands adjacent to the 
town of Pendleton, in the State of Oregon, belonging to the 
Umatilla Indian Reservation, and for other purposes. 

22 St. 299; Aug. 5, 1882; C. 394-An act granting the right of 
way to the Arizona Southern R. Co. through the Papago 
Indian Reservation, in Arizona. 

22 St. 301; Aug. 7, 1882; C. 432-An act to reimburse the Creek 
orphan fund.11 

22 St. 302·; Aug. 7, 1882; C. 433-An act making appropriations 
for sundry civil expenses of the government for the fiscal 
year ending June 30, 1883, and for other purposes.12 

22 St. 341; Aug. 7, 1882; C. 434--An act to provide for the sale 
of a part of the reservation of the Omaha tribe of Indians 
in the State of Nebraska, and for other purposes.13 

22 St. 345; Aug. 7, 1882; C. 439-An act to authorize the auditing 
of certain unpaid claims against the Indian Bureau by the 
accounting officers of the Treasury.14 

22 St. 349; Aug: 7, 1882; C. 446-An act for the manufacture ot 
salt in the Indian Territory.15 

22 St. 350; Aug. 7, 1882; C. 448-An act to establish post-routes. 
22 St. 373 ; Aug. 8, 1882 ; C. 469-An act to amend sec. 4766, tit. 

57, of the Rev. Stat. of the U. S.16 

22 St. 399; Jan. 6, 1883; C. 12-An act to reimburse the State 
of Oregon and State of California and the citizens thereof 
for moneys paid by said States in the suppression of Indian 
hostilities during the Modoc war in the years 1872 and 1873. 

22 St. 400; Jan. 6, 1885; C. 13-An act to provide for holding a 
term of the District Court of the United States at Wichita, 
Kansas, and for other purposes.17 

22 St. 432; Mar. 1, 1883; C. 59-An act to authorize the Seneca 
Nation of Indians, of the State of New York, to grant title 
to lands for cemetery purposes.18 

22 St. 433; Mar. 1, 1883; C. 61-An act making appropriations for 
the current and contingent expenses of the Indian Depart
ment, and for fulfilling treaty stipulations with various In
dian tribes, for the year ending June 30, 1884, and for other 
purposes.19 

7 Sg. 1 St. 137. 
s See: 25 U. S. C. 273. 
o A.. 24 St. 76. Oited: Choctaw, 83 C. Cis. 140. 
10 Sg. 12 St. 1112; 16 St. 362; 17 St. 626. Cited: Goat, 224 U. S. 

458 ; Kansas, 80 C. Cls. 264 ; Ute, 45 C. Cis. 440. 
n Fig. 7 St. 366. S. 25 St. 565. Oited: Creek, 77 C. Cis. 159. 
m Sg. 1 St. 137; 15 St. 223 ; 16 St. 360; 18 St. 388; 20 St. 219; 21 

St. 202, 380; 22 St. 42, 85. S. 22 St. 433 ; 25 St. 694. OUed: 'l'hayer, 
68 Atl. Month. 540, 676 ; Eastern Band. 20 C. Cls. 449 i Old Settlers, 
148 U. S. 427; U. S. v. Boyd, 68 Fed. 577; U. S. v. Boyo, 83 Fed. 547. 

13 Sg. 14 St. 668. A.. 27 St. 612. S. 23 St. 362; 24 St. 214 ; 25 St. 
150; 26 St. 329; 28 St. 276; 32 St. 245; 37 St. 111_; 43 St. 726. Oited: 
Memo. Sol. Oft'., Jan. 22, 1936; 27 L. D. 399; 38 L. D. 559; 42 L. D. 
493; 48 L. D. 222; Chase, 256 U. S. 1; Chase, 238 Fed. 887; Clay. 
282 Fed. 268 ; Dixon. 268 Fed. 285 ; First, 59 F. 2d 367 ; GilPin, 256 
U. S. 10; Hallowell, 239 U. S. 506; Hallowell, 221 U. S. 317; Sioa11 95 
Fed. 193; Sloan, 118 Fed. 283; U. S. v. Chase, 245 U. S. 89; U . .:s. v. 
Flourney, 69 Fed. 886; U. S. v. Law, 250 Fed. 218; U. S. v. Pelican, 
232 U. S. 442; U. S. v. Thurston, 143 Fed. 287; Work, 29 F. 2d 393. 

a Oited: Byrd, 44 C. Cls. 498. 
1~ Sg. 14 St. 799. 
10 A.g. 16 St. 194. 
11 Oited: Ex p. Crow Dog. 109 U. S. 556; Lucas, 163 U. S. 612; U. S. 

v. Rogers, 23 li'ed. 658 : U. S. v. Soule, 30 Fed. 918. 
1s Sg. 18 St. 330. 
tu Sg. 4 St. 442; 7 St. 36, 46. 51, 69, 85, 91, 99, 106. 114, 161, 179, 

185, 191, 212, 213, 236, 242, 287, 296, 317, 320, 349. 352. 425. 464, 540. 
543, 545, 596 ; 9 St. 35, 842, 854, 855, 904; 10 St. 1039, 1044, 1056, 1071, 
1079, 1094, 1095, 1167. 1168; 11 St. 614, 700. 702. 729, 744; 12 St. 628, 
981, 997, 1172; 13 St. 633, 675, 682, 694; 14 St. 650, 687, 756, 774, 776, 
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22 St. 456; Mar. 3, 1883; C. 93-An act making appropriations for 
the support of the Army for the fiscal year ending June 30, 
1884, and for other purposes. 

22 St. 462; Mar. 3, 1883 ; C. 9'5-An act making appropriations to 
provide for the expenses of the Government of the District of 
Columbia for the :fiscal year ending June 30, 1884, and for 
other purposes. 

22 St. 488; Mar. 3, 1883; C. 121-An act to reduce internal-reve
nue taxation, and for other purposes.20 

22 St. 531; Mar. 3, 1883; C. 128-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
government for the fiscal year ending June 30, 1884 and for 
other purposes. 

22 St. 572; Mar. 3, 1883; C. 139-An act to establish certain post
routes. 

22 St. 582; Mar. 3, 1883; C. 12o-An act to create three additional 
land districts in the Territory of Dakota. 

22 St. 582; Mar. 3, 1883; C. 141-An act making appropriations 
to supply deficiencies in the appropriations for the :fiscal year 
ending June 30, 1883, and for prior years, and for those certi
fied as due by the accounting officers of the Treasury in ac
cordance with section four of the act of June 14, 1878, here
tofore paid from permanent appropriations, and for other 
purposes.21 Sec. 1-p. 590, 25 U.S. C. 155 (24 St. 463; 44 St. 
560, sec.1; 45 St. 991, sec.1).22 

22 St. 603; Mar. 3, 1883; C. 143-An act making appropriations 
for sundry civil expenses of the government for the :fiscal year 
ending June 30, 1884, and for other purposes.23 

22 St. 716; July 15, 1882; C. 305-An act granting a pension to 
George C. Quick. 

22 St. 717; July 22, 1882; C. 319-An act granting a pension to 
Jacob Nix. 

22 St. 725; Aug. 1, 1882; C. 369-An act granting a pension to 
Amanda J. McFadden. 

22 St. 727; Aug. 5, 1882; C. 409-An act for the relief of Eugene 
B. Allen. 

22 St. 728; Aug. 5, 1882; C. 406--An act for the relief of Joab 
Spencer and James R. Mead. 

22 St. 733 ; Aug. 7, 1882; 0. 45o--An act for the relief of Joseph 
Hertford. 

22 St. 7G5; Feb. 22, 1883; C. 54-An act for the relief of E. P. 
Smith. 

22 St. 755; Mar. 1, 1883; C. 63-An act for the allowance of cer
tain claims reported by the accounting officers of the United 
States Treasury Department. 

22 St. 713'7; Mar. 2, 1883; 0. 7o--An act granting a pension to 
Thomas Allcock. 

22 St. 8o4; Mar. 3, 1883; 0. 113-An act for the relief of Powers 
and Newman and D. and B. Powers. 

2 2 St. 934; July 29, 1882-Agreement-Mexico.24 

22 St. 939; Sept. 21, 1882-Agreement-Mexico.25 

23 STAT. 

23 St. 15; May 1, 1884; C. 37-An act to provide for certain of the 
most urgent .deficiencies in the appropriations for the service 
of the Government for the :fiscal year ending June 30, 1884, 
and for other purposes.26 

23 St. 22 ; May 14, 1884; C. 5o-An act to repeal section eight of 
an act entitled "An act to accept and ratify the agreement 
submitted by the confederated bands of Ute Indians in Colo
rado for the sale of their reservation in said State, and for 
other purposes, and to make the necessary appropriations for 
carrying out the same," approved June 15, 1880.27 

786; 15 St. 514. 515. 584, 590. 596, 622, 635, 638, 651, 652, 655, 657, 
676; 16 St. 13, 355, 708, 709, 720; 18 St. 689 ; 19 St. 254, 287 ; 21 St. 200; 
22 St. 42, 68, 328. S. 23 St. 76. Oited: 34 L. D. 702; 42 L. D. 192; 
Medawakanton, 57 C. Cis. 357; U. S. v. Mitchell, 109 U. S. 146; U. S. v. 
Pierson, 145 Fed. 814. 

oo Ag. 17 St. 35. 
21 Sg. 19 St. 254. S. 24 St. 449 ; 39 St. 123 ; 46 St. 584. A. 44 St. 560. 

Rp. 45 St. 986. Oited: Memo. Ind. Off., Jan. 17, 1936; Eastern Band, 
117 U.S. 288: Creek, 78 C. Cis. 474; Eastern Band, 19 C. Cis. 35; Eastern 
Band, 20 C. Cis. 449 ; Medawakanton, 57 C. Cis. 357 ; Shoshone, 85 C. Cis. 
331 ; Shoshone, 82 C. Cis. 23 ; U. S. v. Algoma, 305 U. S. 415. 

22 See: 25 U. S. C. 161b; 31 U. S. C. 725s. 
23 Sg. 1 St. 137; 15 St. 635; 21 St. 316; 22 St. 217. fl. 25 St. 608; 

28 St. 876. Oited: Brewer-Elliott. 260 U. S. 77; EaE!tern Band, 20 C. Cis. 
449 ; Ex p. Crow, 109 U. S. 556 ; Labadie, 6 Okla. 400 ; Kansas, 80 C. Cis. 
264 ; Pawnee, 56 C. Cis. 1; U. S. v. Hutchings, 252 Fed. 841. 

24 A. 22 St. 939. 
25 Ag. 22 St. 934. 
26 Oited: Glavey, 35 C. Cis. 242. 
27 Rpg, 21 St. 199, sec. 8. •, 

23 St. 24; May 17, 1884; 0. 53-An act providing a civil govern
ment for Alaska.28 

23 St. 69; July 4, 1884; C. 177-An act to Grant to the Gulf, Colo
rado and Santa Fe Ry. Co. a right of way through the Indian 
Territory, and for other purposes.29 

23 St. 73; July 4,1884; 0. 179-An act to grant the right of way 
through the Indian Territory to the Southern Kansas Ry. 
Co. and for other purposes.00 

23 St. 76; July 4, 1884; C. 180-An act making appropriations for 
the current and contingent expenses of the Indian Depart
ment, and for fulfilling treaty stipulations with various In
dian tribes, for the year ending June 30, 1885, and for other 
purposes.31 Sec.1-25 U.S. C. 195,25 U.S. C. 249; 43 U.S. C. 
190; Sec. 6-25 U. S. C. 46 (22 St. 88, sec. 6) ,32 25 U. S.C. 63 
(22 St. 88, sec. 6); Sec. 8-25 U.S. C. 88; Sec. 9--25 U. S.C. 
298 ; Sec. 1o--25 U. S. C. 154. 

23 St. 107; July 5, 1884; C. 217-An act making appropriations 
for the support of the Army for the fiscal year ending Juue 
30, 1885, and for other purposes. 

23 St. 159; July 7, 1884; C. 331-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the :fiscal year ending June 30, 1885, and for 
other purposes. 

23 St. 194; July 7, 1884; C. 332-An act making appropriations 
for sundry civil expenses of the Government for the :fiscal 
year ending June 30, 1885, and for other purposes.83 

23 St. 256; July 7, 1884; C. 334--An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1884, and for prior years, and for those 
certified as due by the accounting officers of the Treasury in 
accordance with section four of the act of June 14, 1878, 
heretofore paid from permanent appropriations, and for 
other purposes. 34 

23 St. 267; Feb. 8, 1884; J. Res. No. 8--Joint resolution appro
priating $100,000 for the support of certain destitute Indians. 

23 St. 268; Feb. 25, 1884; J. Res. No. 14-Joint resolution author· 
izing an expenditure of money for Indian educationaL pur
poses.35 

23 St. 296; Jan. 31, 1885; C. 47-An act to authorize the appoint
ment of a commission by the President of the United States 
to run and mark the boundary lines between a portion of 
the Indian Territory and the State of Texas, in connection 
with a similar commission to be appointed by the State of 
Texas.36 

23 St. 340; Mar. 3, 1885; C. 319--An act providing for allotment 
of lands in severalty to the Indians residing upon the Uma-

28 Sg. 17 St. 424. S. 49 St. 1250. Rp. 30 St. 600. 1253. Oited: 18 Op. 
A. G. 557 ; 50 L. D. 315; 53 I. D. 593; Memo. Sol., Feb. 17, 1939; Colum
bia, 161 F ed. 60; Endleman, 86 Fed. 456; Heckman. 119 FPd. 83; In re 
Minook, 2 Alaska 200; Johnson, 2 Alaska 224; Kie, 27 Fed. 351; McGrath. 
167 Fed. 473; Nagle, 191 Fed. 141; Nelson, 30 J!"ed. 112; Worthen, ·229 
Fed. 966; U. S. v. Berrigan, 2 Alaska 442; U. S. v. Cadzow, 5 Alaska 125; 
U. S. v. Lynch, 7 Alaska 568; U. S. v. Nelson, 29 Fed. 202; U. S v. War-
wick. 51 Fed. 280. · 

29 Sg. 1 St. 137. 
30 Sg. 1 St. 137. Oited: Cherokee, 135 U. S. 611; Oklahoma, 220 U. S. 

277 ; Thebo. 66 Fed. 372. 
31 Sg. 4 St. 442 ; 7 St. 36, 44. 51, 69, 85. 91 99, 106, 113, 114 161 

179, 185, 191, 210, 234, 242, 287, 296, 317, a2o, 34~. 425, 464; 54o: 
545, 596 ; 9 St. 35, 842, 853, 904 : 10 St. 1039, 1044, 1056 1069 1078 
1093, 1095, 1167; 11 St. 611, 699, 702, 743; 12 st. 62S, 98i, 997,' 
1172 ; 13 St. 619, 623, 675. 694 ; 14 St. 650. 756, 776, 786 ; 15 St 5'15 
584, 590, 596, 619, 635, 649, 657. 673, 675; 16 st. 355, 708 720; i9 st' 
254, 287; 21 St. 199 ; 22 St. 42. 86. Rg. 22 St. 449. S '23 St 362: 
24 St. 29, 449 ; 25 St. 217, 980 ; 26 St. 3g6, 989 ; 27 St. 120, 612 ; .28 st: 
286, 876 : 29 St. 321 ; 30 St. 62, 571, 924 ; 33 St. 1048 ; 34 St. 55, 325 ; 
3~ St. 77: 43 St. 133, 357 ; 47 St. 1418 ; 48 St. 960. A. 23 St. 362. 
O~ted: 19 Op. A. G. 161 : 19 Op. A. G. 559 ; 20 Op. A. G. 561 ; 11 L. D. 
Memo. 296; Op. Sol. Off., May 15. 1933 ; Memo. Sol., July 25, 1935; 
Memo. Sol. Off., Aug. 20, 1935; 5 L. D. 541 ; 6 L. D. 43 ; 12 L. D. 52; 
16 L. D. 15 ; 24 L. D. 214 ; 31 L. D. 417 ; 32 L. D. 568; 35 L. D 80 · 
40 L. D. 212; 48 L. D. 567; 54 I. D. 90 ; Conners, 33 C. Cls 317 ;' Elk' 
112 U. S. 94 ; Fisher, 226 Fed. 156; Gordon, 34 App. D. C .. 508: In re 
Can-Ah-Cououa, 29 Fed. 687 ; In re McDonough, 49 Fed. 360 ; McKnight 
130 Fed. 659 : Maryland, 37 F. 2d 318 ; M. K. & T. Ry. Co., 46 C. Cls: 
59; :Medawakanton, 57 C. Cis. 357; Mille Lac, 46 C. Cis. 424; Sac & Fox, 
45 Cls. 287 ; Sac & Fox, 220 U. S. 481 ; Seaples, 246 Fed . 501 ; Starr, 
227 U. S. 613 ; U. S. v. Anderson. 228 U. S. 52 ; U. S. v. Cass, 240 Fed. 
617; U. S. v. Corporation, 101 F. 2d 156: U. S. v. Douglas, 190 Feil. 
482 ; U. S. v. Ferry, 24 F. Supp. 399 ; U. S. v. Hemmer, 241 U. S. 379; 
U. S. v. Jackson, 280 U. S. 183; U. S. v. Johnson, 53 F. 2d 267; U. S. v. 
.Joyce, 240 Fed. 610; U. S. v. Lewis, 253 Fed. 469; U. S. v. Lynch, 
7 AlaRka 568 ; U. S. v. Mille Lac 229 U. S. 498; U. S. v. Moore. 161 
Fed. 513; U. S. v. Pearson, 231 Fed. 270 · U. S. v. Pelican, 232 U. S. 
442; U. S. v. Pierson, 145 Fed. 817: U. S. v. Saunders, 96 Fed. 268; 
U. S. Exp .. 191 Fed. 673 ; U. S. Fidelity, 214 U. S. 507. 

32 See: 25 U. S. C. 472. 
83 Sg. 1 St. 137; 14 St. 786; 19 St. 197. S. 27 St. 282. 
34 Bu. 10 St. 1053. Oited: Blackfeather. 28 C. Cis. 447; Blackfeather, 

190 U. ·s. 368 ; U. S. v. Blackfeather, 155 U. S. 180. 
35 Sg. 22 St. 86. 
ao Sg. 8 St. 252. S. 23 St. 296. 
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tilla Reservation, in the State of Oregon, and granting pat
ents therefor, and for other purposes.:n 

23 St. 344; Mar. 3, 1885; C. 320-An act to authorize the Secre
tary of the Interior to ascertain the amounts due to citizen~ 
of the United States for supplies furnished to the Sioux or 
Dakota Indians of Minnesota subsequent to June 1, 1861, 
and prior to the massacre of August 1862, and providing for 
the payment thereof.88 

23 St. 350 ; Mar. 3, 1885; C. 335--An act to provide for the settle
ment of the claims of officers and enlisted men of the Army 
for loss of private property destroyed in the military service 
of the United States. See 31 U. S. C. 218-222. 

23 St. 351; Mar. 3, 1885 ; C. 337-An act to provide for the sale 
of the Sac and Fox and Iowa Indian Reservations, in the 
States of Nebraska and Kansas, and for other purposes.39 

23 St. 356; Mar. 3, 1885; C. 339-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1886, and for other purposes. 

23 St. 362; Mar. 3, 1885; C. 341-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1886, and for 
other purposes.40 Sec. 9-18 U. S. C. 548. 

23 St. 388; Mar. 3, 1885; C. 343-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1886, and 
for other purposes. 

23 St. 446; Mar. 3, 1885; C. 359-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal year 
endipg June 30, 1885, and for prior years, and for other 
purposes. 

23 St. 478; Mar. 3, 1885; C. 360-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1886, and for other purposes.41 

23 St. 516; Jan. 12, 1885: J. Res. No. 6-Joint resolution appro
priating $50,000 for the support of certain destitute Indians. 

23 St. 525; Mar. 20, 1884 ; C. 13-An act for the relief of Louisa 
Boddy. 

23 St. 528; May 7, 1884; C. 42-An act to adjust the accounts 
of John B. Monteith, deceased. 

:n S. 26 St. 745. 989: 27 St. 120. 417, 612: 28 St. 37; 32 St. 730; 
33 St. 1048; 37 St. 665 ; 39 St. 923. A. 25 St. 217, 558; 45 St. 1008. 
Cited: Colya, 14-17 Tenn. Bar Assoc. 144; Memo. Sol. Off., Dec. 30, 
1938; 24 L. D. 323; 27 L. D. 312; 40 L. D. 9; 43 L. D. 101 ; 55 I. D. 
295 ; Beam, 162 Fed. 260 ; Bonifer, 166 Fed. 846 ; Brown, 146 Fed. 975 ; 
Guyett, 154 Fed. 784; Hy-Yu-Tse-Mil-Kin. 194 U. S. 401 ; In re RussiP, 
96 Fed. 609; Lemieux, 15 F. 2d 518; McKay, 204 U. S. 458; Parr, 197 
Fed. 302; Parr, 153 Fed. 462; Patawa, 132 Fed. 893; Smit~ 132 Fed. 
889; Toy Toy, 212 U. S. 223; U. S. v. Kagama 118 U. S. 37o; U. S. v. 
Raley, 173 Fed. 159; Yakima Joe, 191 Fed. 516. 

as Sg. 12 St. 652. Cited.: Medawakanton, 57 C. Cis. 357; U. S. v. 
Sisseton, 208 U. S. 561; Sisseton, 42 C. Cis. 416. 

3D A. 24 St. 367. 
4o Sg. 4 St. 442; 7 St. 36, 44, 51, 69, 85. 91, 99, 106, 113, 114, 161, 

179, 185, 191, 210. 234, 242, 287, 296, 317, 320. 349. 425. 464, 540, 
545, 596, 699; 9 St. 35, 556, 842. 853, 904; 10 St. 1039, 1044. 1056, 
1069, l 078. l 093. 1167; 11 St. 611. 699, 702. 729. 743 ; 12 St. 628, 
l:\81, 997, 1172 : 13 St. 675, 694 ; 14 St. 650, 755, 756, 769, 776, 780, 
786, 799; 15 St. 515, 521, 533, 584. 590. 596, 619, 635. 649. 657. 
673; 16 St. 355, 707, 720; 19 St. 254, 287; 22 St. 42, 341; 23 St. 
87, 91 ; Pamphlet Laws, 48 Cong .. 1 sess., p. 79. Rg. 23 St. 92. S. 24 
St. 3. 449 : 25 St. 217. 757. 980 : 26 St. 336, 851, 989; 28 St. 589 ; 
34 St. 1371. RTJ. 29 St. 487; 35 St. 1088. Cited: B1·own, 39 Yale 
L .. T. 307; Goodrich, 14 Calif. L. Re:v. 83. 157; Houghton. 19 Calif. 
L. Rev. 507; Pound, 22 Colum. L. Rev. 97; Russell, 18 Yale L .. T. 
S!:!8 ; 1 L. D. Memo. 35 ; Memo. Sol. Off., Jan. 19, 1937; And~eas, 71 
F. 2d 908; Apapas, 233 U. S. 587; Ayres, 35 C. Cis. 26; Bailey, 47 
li'. 2d 703: Buchanan. 28 C. Cis. 127; Campbell. 44 C. Cis. 488; Cor
ralitos, 178 U. S. 280; Cox. 29 C. Cis. 349; Creek, 77 C. Cis. 159 ; 
Crow. 32 C. Cis. 16: DonnellY. 288 U. S. 243; Draper. 164 U. S. 240 ; 
Eug<>ne Sol Louie, 274 Fed. 47; Ex p. Hart. 157 Fed. 130; Ex p. Pero, 
99 F. 2d 28; Ex p. Savage, 158 FPd. 205: Falk, 27 C. Cis. 321: Friend, 
29 C. Cis. 425; Gon-Shay-Ee, 130 U. S. 343; Good Shot, 104 Fed. 
257; Goodson. 7 Okla. 117; Graham. 30 C. Cis. 318; HPgner, 30 C. Cls. 
405; Herd, 13 Okla. 512; Hollister. 145 Fed. 773; Hyne, 27 C. Cls. 
113; In re Blackbird. 109 Fed. 139; In re Can-Ah-Couqua. 29 FPd. 
G87; Tn rP Minook, 2 Alaska 200; In re Sah Quah. 31 Fed. 327; 
Johnson. 160 U. S .. 546; Johnson. 29 C. Cis. 1; Labadi, :n C. Cis. 
205; L~>ighton. 29 C. Cls. 288 ; Litchfield, 33 C. Cis. 203; Louie, 254 
U. S. 548; Love, 29 C. Cis. 332; Lucas. 163 U. S. 612 ; McKPe, 33 
c. Cis. 99; Mares. 29 C. Cis. 197; Marks. 28 C. Cls. 147; Medawal{anton, 
57 C. Cis. 357; Mitchell. 27 C. Cls. 316; Moor€'. 32 C. Cis. 593; Fino, 
~R C. Cls. 64 ; Price, 28 C. Cls. 422 ; Qnagon. 5 F. 2d 60R: Shoshone, 
82 C Cis 23 : SwoPe. 33 C. Cis. 223 ; Th;urston. 2~2 U. S. 469 ; TJ. R. v. 
Barnabv · ri1 Ferl 20; U. S. v. Boylan. 265 Fed. 165: U. S. v. Cardish. 
143 Fed: 640; U. S. v. Cardish, i45 Fed. 242; U. S. v. Celestine, !:!15 
U. s. 278; U. S. v. Hadley, 90 Fed. 437; U. S. v. Hall, 171 ll'ed. 214; 
TJ • .S. v. Kagama. 118 U. S. 375; U. S. v. Kie, 26 Fed. Cas. No. 15528a; 
U S. v. King, 81 Fed. 625; U. S. v. La Plant, 200 Fed. 92; U. S. v. 
Logan, 105 FPd. 240: U. S. v. Navarre. 173 U. S. 77; U. S. v. Quiver, 
241 TT. S. 602; U. S. v. Seneca. 274 Fed. 947; U. S. v. Thomas. 47 
Fed. 488; U. S. v. Ward. 42 Fed. 320; U. S. v. Whaley. 37 Ferl. 145 ; 
Valk, 22 C. Cis. 241 ; Valk. 29 C. Cis. 62; Wisconsin, 201 U. S. 202; 
Yerke. 173 U. S. 439; Yohyowan, 291 Fed. 425. 

41 Sg. 1 St. 137 ; 15 St. 593. 

23 St. 533 ; June 12, 1884 ; C. 90-An act for the relief of I. L. 
Burchard. 

23 St. 552; July 5, 1884; C. 237-An act for the allowance of 
certain claims reported by the accounting officers of the 
United States Treasury Department, and for other purposes.42 

23 St. 658; Feb. 28, J885; C. 266-An act granting a pension to 
William Lockhart. 

23 St. 660; Feb. 28, 1885; C. 279-An act granting an increase 
of pension to Colonel Samuel M. Thompson. 

23 St. 672; Mar. 3, 1885; C. 378--An act granting a pension to 
Mrs. Cordelia Brainerd Thomas. 

23 St. 674: Mar. 3, 1885; C. 389-An act for the relief of John M. 
Dorsey and William F. Shepard. 

23 St. 677; Mar. 3, 1885; C. 399-An act for the relief of certain 
settlers on the Duck Valley Indjan Reservation in Nevada. 

23 St. 699; Mar. 3, 1885 ; C. 502-An act granting a pension to 
Sylvester Greenough. 

23 St. 734; June 29, 1883; Memorandum of an Agreement
Mexico.43 

23 St. 806; Oct. 31, 1884; Protocol-Mexico.44 

24 STAT. 

24 St. 3; Feb. 9, 1886; C. 7-An act authorizing the Secretary 
of the Interior to use certain unexpended balances for the 
relief of the Northern Cheyennes in Montana.'5 

24 St. 28; May 15, 1886; C. 332-An act to authorize the Red 
River Bridge Company of Texas to maintain a bridge across 
Red River. 

24 St. 29 ; May 15, 1886; C. 333-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1887, and for 
other purposes. 46 

24 St. 73; June 1, 1886; C. 395-An act to authorize the Kansas 
and Arkansas Valley Railway to construct and operate a 
railway through the Indian Territory, and for other 
purposes.46a 

24 St. 76; June 1, 1886; C. 397-An act to amend an act entitled 
"An act to grant a right of way for a railroad and telegraph 
line through the lands of the Choctaw and Chickasaw 
Nations of Indians to the St. Louis and San Francisco Ry. 
Co., and for other purposes." 47 

24 St. 93; June 30, 1886; C. 574-An act making appropriations 
for the support of the A.rmy for the fiscal year ending June 
30, 1887, and for other purposes. 

24 St. 117; July 1, 1886; C. 601-An act to authorize the Denison 
and Washita Valley Ry. Co. to construct and operate a 
railway through the Indian Territory, and for other 
purposes.'8 

24 St. 121; July 2, 1886; C. 608-An act to provide for the sale 
of the Cherokee Reservation in the State of Arkansas. 

24 St. 124; July 6, 1886; C. 744-An act to authorize the Kansas 
City, Fort Scott and Gulf Ry. Co. to construct and operate 
a railway through the Indian Territory, and for other 
purposes. 49 

24 St. 159; July 28, 1886; C. 799-An act to authorize the Secre
tary of War to credit the State of Kansas with certain sums 
of money on its ordnance account with the General 
Government. 

24 St. 172; July 31, 1886; C. 827-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1887, and 
for other purposes.150 

42 Sg. 13 St. 387. 
43 Rp. 23 St. 806. 
44 Rpg. 23 St. 734. 
t5 Sg. 23 St. 379. · 
to Sg. 1 St. 619; 4 St. 442; 7 St. 36. 46. 51, 69, 85, 91, 99, 106, 114, 

161, 179, 185, 191, 212, 236, 242. 287, 296, 317, 320, 352, 425, 464, 
540, 543. 545, 596 ; 9 Stat. 35, 842, 853. 904 ; 10 St. l 039, 1044. 1056, 
1071, 1079, 1093. 1168; 11 St. 614, 700, 701, 702, 729, 744j 12 Stat. 
628, 981, 997, 1173 ; 13 St. 624, 675. 694; 14 St. 650, 757, 7~7; 15 St. 
514, 515. 581. 589. 593, 622, 638, 651, 655, 676; 16 St. 13, 708, 720; 
19 St. 254. 287; 22 St. 43 ; 23 St. 79, 87. S. 25 St. 113; 33 St. 189. 
Cited: 18 Op. A. G. 440; Blackfeet, 81 C. Cls. 101; Chippewa, 80 C. Cls. 
410; Crow, 81 C. Cis. 238; Johnson, 160 U. S. 546; Leighton. 29 C. Cls. 
288 ; Medawakanton, 57 C. Cis. 357 ; Mille Lac, 46 C. Cls. 424 ; Mitchell. 
27 C. Cis. 316; Moore. 32 C. Cis. 593; Pino, 38 C. Cis. 64; Stone, 29 
C. Cis. 111 ; Tiger. 221 U. S. 286. 

toa Sg. 1 St. 137. 8. 26 St. 21, 783. Cited: 19 Op. A. G. 42; Thebo, 
66 Fed. 372. 

47 Sg. 22 St. 181. 
ts Sg. 1 St. 137. A. 26 St. 147. 
49 Sg. 1 St. 137. Citet:J: Thebo, 66 Fed. 372. 
60 Cited: Thebo, 66 Fed. 372 
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24 St. 214; Aug. 2, 1886; C. 844-An act authorizing the Secre
tary of the Interior to extend the time of payment to pur
chasers of lands of the Otoe and Missouria and of the Omaha 
Indians. 51 

24 St. 219; Aug. 4, 1886; C. 897-An act to provide for the set
tlement of the estates of deceased Kickapoo Indians in the 
State of Kansas, and for other purposes. 52 

24 St. 222; Aug. 4, 1886; C. 902-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1887, and for other purposes.53 

24 St. 256; Aug. 4, 1886; C. 903-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1886, and for prior years, and for other 
purposes. 54. 

24 St. 349; Aug. 5, 1886; J. Res. No. 37-Joint resolution to prim 
the annual bulletins of the Bureau of Ethnology. 

24 St. 361; Jan. 17, 1887; C. 26-An act to grant the Maricopa 
and Phoenix Ry. Co. of Arizona the right of way through 
the Gila River Indian Reservation. 

24 St. 367; Jan. 26, 1887; C. 47-An act to amend the third 
section of an act entitled "An act to provide for the sale 
of the Sac and Fox and Iowa Indian Reservations, in the 
States of Nebraska and Kansas, and for other purposes." 
approved March 3, 1885.55 

24 St. 388; Feb. 8, 1887 ; C. 119-An act to provide for the allot
ment of lands in severalty to Indians on the various reser
vations, and to extend the protection of the laws of the 
United States and the Territories over the Indians, and for 
other purposes.56 Sec. 1-25 U. S. C. 331 (26 St. 794, sec. 1, 
36 St. 859, sec. 17). See Historical Note 25 U. S. C. A. 331. 

61 Sg. 21 St. 380 ; 22 St. 341. 
112 Sg. 13 St. 624. S. 25 St. 217 ; 26 St. 336 ; 28 St. 286 ; 30 St. 62, 

924 ; 32 St. 982 ; 33 St. 189, 1048. Cited: 19 Op. A. G. 255 ; Briggs, 37 
Fed. 135. 

53 Sr;. 1 St. 137. 
M Rg. 15 St. 533. s. 25 St. 79. 
55 Au. 23 St. 352. 
50 S. 24 St. 449 ; 25 St. 217, 611, 642. 980. 1013 : 26 St. 336, 658. 989 ; 

27 St. 52, 62, 120, 557, 612 ; 28 St. 286, 876 ; 29 St. 321 ; 30 St. 63, 
571, 024; 31 St. 221, 672, .1058; 32 St. · 245, 744. 982. 1606: 33 St. 
18!), 98<). 1048; 34 St. 325. 1015, 1413; 35 St. 8, 70, 781; 36 St. 269. 
855, 1058, 2064; 37 St. 518; 38 St. 77, 582; 39 St. 123: 739. 969; 40 
St. 561; 41 St. 3, 408, 751. 1225; 42 St. 552. 1174, 1246; 43 St. 132, 
3DO, 1114, 1141, 1313; 44 St. 453, 566, 658, 690, 934; 45 St. 200, 482, 
617, 1562; 46 St. 279, 1115, 1205; 47 St. m. 8~0; 50 St. 210. A. 26 St. 
7D4; 31 Stat. 1058. 1447 ; 34 St. 182. 325. Rp. 48 St. 1224. Oitecl: 
Abbot, 2 How. L. Rev. 167 ; Brosius, 23 Case & Com. 739 ; Brown, 39 
Yale L. J. 307; Cain, 2 Minn. L. Rev. 177; Colya, 14-17 Tenn. Ba:· 
Assoc. 144: Goodrich, 14 Calif. L. Rev. 83, 157; Houghton, 19 Calif. 
I... Rev. 507 ; Knoepfler, 7 Ia. L. B. 232 ; Krieger, 3 Geo. Wash. L. Rev . 
279; Platt. 160 N. A. Rev. 19[1; Reeves, 23 Case & Com. 727; Rice, 16 
J. Comp. Leg. 78 ; Rnssell, 18 Yale L. J. 328 ; Leupp, IP; Stewart, 
GDO: 46 Con11;., 2d sess., II. Rept. No. 1319; 46 Cong., 2d sess., H. Rept. 
No. 1576 ; 18 Op. A. G. 593 ; 19 Op. A. G. 14; 19 Op. A. G. J 61 ; 
10 Op. A. G. 183; 19 Op. A. G. 232,.j 19 Op. .A. G. 255; 
19 Op. A. G. 559 ; 20 Op. A. G. 42 : 22 Op. A. u. 232; 25 Op. A. G. 416; 
25 Op. A. G. 483; 29 Op . .A. G. 239; 34 Op. A. G. 181; 1 L . D. Memo. 
103 ; 2 L. D. Memo. 284 ; 3 L. D. Memo. 388 ; 3 L. D Memo 435 ; 4 L. D. 
Mrmo. 72 ; 5 L. D. Memo. 168 ; 8 L. D. Memo. 764 ; 11 L . D. Memo. 
296; 12 L. D. Memo. 652; 14 L. D. Memo. 493; 5 L. D. 520; 6 L. D. 
43; 8 L. D. 647 i,. 9 L. D. 392; 1;1. L. D. 103; 12 L. D . 162; 12 L. D. 168 
12 L. D. 181 ; 1:<: L. D. 205 ; 13 L. D. 185 ; 13 L. D. 310; 13 L. D. 316 
13 L. D. 318 ; 15 L. D. 287 ; 18 L. D. 209; 18 L. D. 497 ; 19 L. D. 326 
19 L. D. 329; 20 L. D. 3J9; 20 L. D. 46t 20 L. D. 157: 20 L. D. 167 
20 L. D. 462; 22 L. D. 709 ; 24 L . D. 31 ; 24 L. D. 511 ; 26 L. D. 71 
26 L. D. 44; 28 L. D. 71; 28 L. D. 564;,. 29 L. D. 251: 29 L. D. 331 
29 L. D. 680 ; 30 L. D. 258 ; 30 L. D. 532 ; 31 L . D. 417; 32 L. D. 17 
33 L. D. 205 ; 33 L. D. 454 ; 34 L. D. 252 ; 34 L. D. 702; 35 L. D. 80 
35 L. D. 549 ; 35 L. D. 648 ; 38 L. D. 422 ; 38 L. D. 553 ; 38 L. D. 558 
1'\8 L. D. 559 ; 40 L. D. 9 : 40 L. D. 148 ; 41 L. D. 626 ; 42 L. D. 446 ; 
42 L. D. 489 ; 43 L. D. 125 ; 43 L. D. 504 ; 44 L. D. 188; 44 L. D. 391 : 
44 L. D. 520 ; 48 L . D. 455 ; 48 L. D. 479 ; 48 L. D. 567 ; 50 L. D. 676 ; 
50 L. D. 691 ; 53 I. D. 507 ; 53 I. D. 133 ; 53 I. D. 593 ; 54 I. D. 71 ; 
54 I. D. 160 .j 54 I. D. 297 ; 55 I. D. 295 ; Op. Sol., M. 5379, July 14, 
1921 · M. 40 - 8, July 29, 1921, M. 5805. Nov. 22, 1921. M. 6882, Mar. 
29, J922, M. 5370. Apr. 27, 1922, M. 5702. Apr. 27, 1922, A. 2592. Feb. 
12, 1924, M. 11665, Apr. 19, 1924, M. J 2498, June 6. 1924. M. 11380, 
June 17, 1924, M. 12509. Aug. 27, 1924, M:. 13270. Nov. 6, 1924, M. 
18604, Mar. 6. 1926, M. 20612, Dec. 28, 1026, M. 15!154, Jan. 8 . 1927; 
Memo. Ind. Olf., Apr. 21. 1927 ; Op. Sol., M. 24358, May 14, 1928. M. 
2521-!J June 7, 1929, M. 252G8, June 26, 1929; Op. A. G., Oct. 5. 1929: 
Op. .:;ol., M. 25347. Jan. 25, 1930; Report on Status of Pueblo of 
Pojoaque, Nov. 3, 1932; Memo. Sol. Off., .Apr. 4, 1933; Jan. 16. 193r!; 
Memo. Ind. Off., Jan. 31, 1934 : Memo. Sol., Aug. 8. 1934; Op. Sol., 
M. 27381, Dec. 13, 1934; Memo. Sol. Off., Aug. 20, 1935, Nov. 14, 1935; 
Op. Sol., M. 27878, May 20, 1936 ; Memo. of Comm'r, Jan. 6. 1937; 
Memo. of Ass't Sec'y to Comm'r, Feb. 17, 1937; Memo. Sol. Otr., June 
3, 1937; Memo. Sol.. Sept. 23, 1937, Mar. 19, 1938; B:utlett v. Okla. 
Oil Co., 218 Fed. 380; Beam, 162 Fed. 260: Beam, 159 J!"ed. 651 ; Beck, 
()i) FPd. 30: Bird, 129 Frd. 472; Bel of Co. Com'n; of .Jackson City, 
100 1!". 2d 929: Board of Com'rs of Caddo County, 87 F. 2d 55; Bond, 
J 81 Fed. 613 ; Bowling, 233 U. S. 529; Browning, 6 F. 2d 801 ; Button, 
7 !·. Supp. 5!)7; Chippewa •. 80 .c. Cls. 410; Coos Bay. Ind. Tr., 87 C. Cis. 
14.,, Dick, 20~ U. S. 340, Dickson, 242 U. S. 371. Draper, 164 U. S. 
240; Dupuis. 5 F. 2d 231; EugPne Sol Lou· e. 274 .Fed. 47; Ex p. Dick, 
141 Fed. 5; Ex p. Pero, 99 F. 2d 28: Ex p. Savage, 158 Fed. 205; Ex p. 
Van Moore, 221 Fed. 954 ; Ex p. Viles, 139 Fed. 68 ; Fairbanks, 223 

Sec. 2-25 U. S. C. 332. Sec. 3--25 U. S. C. 333 (36 Stat. 
858, sec. 9). Sec. 4-25 U. S. C. 334.117 Sec. 5--25 U. S. C. 
348 (31 St. 1085, sec. 9). Sec. 6-25 U. S. C. 349 (34 St. 
182). Sec. 7-25 U. S. C. 381. Sec. 8-25 U. S. C. 339. Sec. 
10-25 U.S. C. 341. Sec.ll-25 U.S. C. 342. 

24 St. 394; Feb. 9, 1887; C. 127-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1888, and for other purposes. 

24 St. 402; Feb. 15, 1887; C. 130-An act granting to the Saint 
Paul, Minneapolis and Manitoba Ry. Co. the right of way 
through the Indian reservations in Northern Montana and 
Northwestern Dakota.58 

24 St. 419; Feb. 24, 1887; C. 254-An act to authorize the Fort 
Worth and Denver City Ry. Co. to construct and operate 
a railway through the Indian Territory, and for other 
pnrposes.UD 

24 St. 432; Feb. 28, 1887; C. 282-An act to authorize the Secre
tary of War to credit the Territory of Dakota with certain 
sums for ordnance and ordnance stores issued to said Terri
tory, and for other purposes. 

24 St. 446; Mar. 2, 1887; C. 319-An act to grant the right of 
way through the Indian Territory to the Chicago, Kansas 
and Nebraska Railway, and for other purposes.60 

24 St. 449; 1\far. 2, 1887; C. 320-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilliDg treaty stipulations with the 
various Indian tribes, for the year ending June 30, 1888, and 

U. S. 215; Farrell, 110 Fed. 942; Finley, 4 Ind. 'I'. 386; Fond du Lac 
Band, 34 C. Cls. 426; Finley, 129 Fed. 734; First Moon, 270 U. S. 243; 
Fish 52 F. 2d 544; Goodson, 7 Okla. 117; Goodrum. 162 lt'ed. 817; 
Goudy, 203 U. S. 146; Gravelle, 253 Fed. 549; Hallowell, 221 U. S. 317: 
Heckman, 224 U. S. 413; Hitchcock, 22 App. D. C. 275; Hollister, 145 
Fed. 778; In re Incorporation. 3 Alaska 588; In re Jessie's Hrirs. 259 
Fen. 94 : In re Minook, 2 Alaska 200 : In re Penn. 41 F. 2d 257 ; In re 
Wilson. 140 U. S. 575; Jeffer son, 247 U. S. 2 8; John~on, 234 U. R. 4'?2; 
Johnson, 283 Fed. 954; Jones, 175 U. S. 1; La Clair. 184 Fed . .128 · 
Lane. 241 U. S. 201 : Larkin, 276 U. S. 431 ; La Roque, 239 U. S. 62; 
Laughton, 7!) Fed. 789 ; Leecy. 1!10 Fed. 28~ ; Lemieux. 15 F 2d 518 ; 
Lemmon, 106 Fed. 650 : M. K. & T. H.y., 46 C. Cls. 59 : McKay, .204 
U. S. 458 : McKnight. 130 Fed. 659 ; Mandler. 49 F. 2d 201 ; Mandler, 
5~ F. 2d 713: Matter of Heff, 197 U. S. 4R8: MPeker, 173 FPd. 216; 
Miller. 57 F. 2d ~87; Minnesota, 30f5 U. S. 382; Minnesota, 185 U. S. 
373 ; Monson. 231 U. S. 341; Morrison, 266 U. S. 481 ; Morrison. 6 F. 
2d 811; Morrow. 243 Fed. 854; Mosier, 198 Fed. 94: Mnlligan, 120 Fetl. 
98: Mu<:krat. 219 U. S. 346 ; Nagle. 191 Fl'd. 141 : Nim<·od. 24 F. 211 
613; Oakrs, 172 Fed. 305: OrPgon. 202 U. S. 60: Pape. 19 F . 2d 219; 
Pel-Ata-Yakot. 188 Fed. 387; People, 8 F. Supp. 295; Perrin, 2a2 U. :::l. 
478; Porter, 239 U. S. 170: Rainbow, 161 Fed. 835; Red Hawk, 39 I1'. 
2d 2!)3; Renfrow, 3 Okla. 161; Reynolds. 205 Fed. 685: Ross, 56 Fed. 855; 
Sage, 235 U. S. 99 ; Scheer, 48 F . 2d 327 ; Seanles. 246 Fed. 501 ; Sho
.::hon<:>, 85 C. Cis. 331 ; SiRsettm, 58 C. Cis. 302: Smith, 142 F Pd. 225 ; 
St. MariP, 24 F. Supp. 237: 'l'aylor. 51 F. 2rl 884; Toy-Toy. 212 U. S. 
542; U. S. v. Aaron, 183 F ed. 347; U. S. v . Abrams. 194 Fed. 82: U. S. 
v. Allen. 179 Fed. 13; U. S. v. Ashton, 170 Fed. 509; U. S. v. Barnett, 
7 F. Supp, 573 : U. S. v. Bellm, 182 Fed. 161 : U . S. v. Benewah Co., 
290 Fed. 628 : U. S. v. Bd. of Com•rs of Comanche Co .. 6 F. Suon. 401 ; 
U. S. v. Bd. of Co. C'om'rs, 13 F. Supp. 641 ; U. S. v. Boss, 160 Fed. 
132; U. S. v. Boyd. 83 Fed. 547: U. S. v . Cain-Bonness. 215 Fed. 212; 
U. S. v. Cardish, 145 Fen. 242 ; U. S . v. Caster, 271 Fed. 615; U. · S. v. 
Cf'lestine, 215 U. S. 278: U. S. v. Chehalis, 217 Fed. 281; U. S. v. 
Ch0ctaw. 179 U. S. 494; U. S. v. Conrad , 161 Fed. 829; U. S. v. Dewey. 
14 F. 2d 784; U. S. v. Dooley, 151 Fed. 697; U. S. v. Estill. 62 F. 2d 
620,J U. S. v. Ferry. 24 F. Supp. 399: U. S. v. First. 234 U. S. 245; 
U . .:;. v. First, 282 Fed. 330; U. S, v. Fitzgerald. 201 Fed. 295 : U. S. v. 
Flournoy, 6Cl Fed. 886; U. S. v. Gardner, 133 Feci. 285; U. S. v. 
Gardner, 189 Fed. 690; U. S. V·. GetzelmanJ 89 F. 2d 531: U. S. v. 
Glacier, 17 F. Supp. 411; U. S. v. Gray, 20t Fed. 2!:11; U. S. v. Hall, 
171 Fed. 214 : U. S. v. Heinrich. 16 F. 2d 112 : U. S. v. Homemtba, 
40 F. 2d 305; U. S. v. Howard, 8 F. Supp. 617; U. S. v. Inaba, 291 Frd. 
416; U. S. v. Jackson, 2 0 U. S. 183; U. S. v. Johnson, 5~ F. 2d 267: 
U. S. v. Kiya, 126 Fed. 879 ; U. S. v . Ladley, 4 F. Snpp. 580; U. S. v. 
La Roque, 198 Fed. 645; U. S. v. Law, 250 Fed. 218; U. S. v Leslie, 
167 Fed. 670; U. S. v. Lewis, 25~ Frd. 469; U. S. v. LPwis. 95 F. 2d 
236; U. S. v. Lynch, 7 Alaska 568; U. S. v. Mcintire, 101 F. 2d 650; 
U. S. v. Nez Perce, 95 F. 2d 232 : U. S. v. Nice, 241 U. S. 591 ; U. S. v. 
Paine, 206 U. S. 467; U. S. v. Park, 188 Fed. ass ; U. S. v. Parkhurst
Davis. 176 U. S. 317; U. S. v. Payne, 264 U. S. 446; U. S. v. Pearson, 
231 Fed. 270; U. S. v. Pelican, 232 U. S. 442 j U. S. v. Pow~rs, 305 
U. S. 527 : U. S. v. Pumphrey, 11 App. D. C. ':1:4; U. S. v. Reily, 290 
U S. 33 ; U. S. v. Reynolds, 250 U. S. 104 : U. S. v Rundell, 181 Fed 
887,J U. S. v. Saunders, 96 Frd. 268; U. S . . v. Se11fert. 252 Fed. 51; 
U. ~. v. Sherburne, 68 F. 2d 155 ; U. S. v. Sm1th. 279 Feel 136 : U. S. v. 
Spaeth, 24 F. Supp. 465 : U. S. v. Sutton, 215 TJ. S . 291 ; U. S. v. 
Swain, N. C., 46 F. 2d 99; U. S. v. 'l'hnrston, 143 Fed. 287; U. S. v. 
Walker River. 104 F. 2d 334; U. S. v. Waller, 24~ U. S. 452; U. S. v. 
Wright, 229 U. S. 226; U. S. v. Wright, 53 F. 2d 300 : U. S. v. Yakima, 
274 Fed. 115; U. S. ex rel. Besaw, 6 F. 2d 694; U. S. ex rel. Kadrif', 
30 F . 2d 989; U. S. ex rel. Zane, 4 Ind. T. 185: U. S. Ex., 191 Fed. 673: 
Westling, 60 F. 2d 398; Wheelr ... , 153 Fed 471; WhitPbird. 40 F. 2d 
479: Williams, 16 Okla. 104; Woodward, 238 U. S. 284 ; Wo1·k, 29 1'. 
2d 393; Work, 18 F. 2d 820; Yakima Joe, 191 Fed. 516. 

57 R. 48 St. 1225, sec. 1. 
5s Sg. 18 St. 28. Oited: U. S. v. Lindahl, 221 Fed. 143. 
1511 Sg. 1 St. 137. A. 26 St. 661. Oited: 'I'hebo, 66 Fed. 372. 
oo Sg. 1 St. 137. S. 27 St. 495. Rp. 26 St. 181. Oited: Thel.Jo, 66 

Fed. 372. 
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for other purposes.61 Sec. 1-p. 463, See Historical Note 
25 U.S. C. A.155; p. 465,25 U.S. C. 29-9.62 

24 St. 509; Mar. 3, 1S~7; C. 362-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year euding June :>U, 1888, and for other purposes.Q~ 

21 Sc. 545·; Mar. 3, 1SS7; C. 366-An act granting to the Rocky 
Fork and Cooke Uity Ry. Co. the right of way through 
a part of the Crow Indian Reservation, in Montana 
Territory.'l'l 

24 St. 548 ; Mar. 3, 1887; C. 368-An act granting the Utah 
Midland Railway Company the right of way through the 
Uncompahgre and Uintah Reservations, in the Territory of 
Utah, an<.l for other purposes. 

24 St. 594; Mar. 3, 1887; C. 392-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Governmeut for the fi ·cal year ending June 30, 1888, and 
for other purposes. 

24 St. 635; Mar. 3, 1887; C. 397- An act to amend an act entitled 
"An act to amend sec. 5352 of the R evised Statutes of the 
United States, in reference to bigamy, and for othffi· pur
poses," approYed March 2:!, 1882.05 Sec. 1-28 U. S. C. 633 ; 
Sec. 2-28 U. S. C. 660; Sec. 3-18 U. S. C. 516; Sec. 26-
48 U.S. C. 1480a. 

24 St. 694; May 7, 1886; C. 104--An act granting a pension to 
David McKinney. 

24 St. 736 ; May 8, 1886 ; C. 275- An act for th_e relief of George 
A. Roberts. 

24 St. 736 ; May 8, 1886; C. 276-An act granting a pension to 
Frederick North. 

24 St. 803; June 24, 1886; C. 477-An act granting an increase 
of pension to Thomas Allcock. 

24 St. 828; July 3, 1886; C. 630-An act for the relief of James 
M. Bacon. 

24 St. 835; July 6, 1886; C. 664--An act granting a pension to 
Solomon Messer. 

24 St. 851; July 14. 1886; C. 766-An act for the relief of J. M. 
Hiatt, only surviving partner of Hiatt and Company.66 

24 St. 868; Aug. 3, 1886; C. 882-An act for the relief of J acob 
Nix. 

24 St. 876 ; Aug. 4, 1886; C. 023- An act for the relief of Mary 
E. Casey.67 

24 St. 926; 1\far. 2, 1887; C. 321- An act for the relief of Alpheus 
R. French. 

24 St. 929; Mar. 3, 1887; C. 400- An act for the relief of J. M. 
Hobbs. 

24 St. 969; Mar. 3, 1887; C. 446-An act for the relief of William 
M. Morrison. 

25 STAT. 

25 St. 4; Feb. 1, 1888; C. 4-An act making appropriations to 
supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1887, and for prior years, and for other 
purposes.0

b 

2G St. 33; Feb. 15, 1888; C. lo--An act to punish robbery, 
burglary, and larceny, in the Indian Territory.09 

25 St. 35; lJ,eb. 18, 1888; C. 13-An act to authorize the Choctaw 
Coal and Ry. Co. to construct and operate a railway through 
the Indian Territory, and for other purposes.70 

25 St. 47; Mar. 30, 1888; C. 47-An act to provide for certain of 
the most urgent deficiencies in the appropriations for the 
service of the Goyernment for the fiscal year ending June 
30, 1888, and for other purposes. 

6 1 S(}. 1 St. 619 ; 4 St. 442 ; 7 St. 36, 46. !'\1, 69, 85, 91, 99, 106, 
Jl4. i61, 179, 185, 191. 212. 2~6. 242. 287. 296. 317. 320. 349, 352, 
425. 464. 511. 543. fi45. !'\1'>6; 9 St. 35. 842, 854. 855, 904; 10 St. 
1039. 1044, 105G, 1071, 1079. 1095. 1168: 11 St. 614. 700. 702, 729, 
730, 744; J 2 St. 628, 981, 997, 1173; 13 St. 675, 694; 14 St. 650, 
757, 787; 15 S . 515, 584, iifJO, 5!l6. 622. 638. 651. 657, 676 ; 16 St. 
40. ~55, 720 ; 19 St. 254, 287: 22 St. 42, 590; 23 St. 79. 376; 24 
8 ~ . 388. A. 44 St. 1560. Rp . 45 St. !)86. S. 25 St. 217. 980; 26 St. 
H36. 989; ~9 St. 123. Citp(]; Cref'k, 78 C. Cls. 474; l\1edawalmnton, 
57 C. Cis. 357: Osage, 66 C. ('ls. 64 ; Price, 28 C. Cis. 422 ; Shoshone, 
82 C. Cis . 23; Stone. 2'9 C. Cl~. 111. 

62 R. 4!l St. 98fi. 990. sec. 1. 
63 Sq. 1 St. 137. 
64 Cited : Ct'OW 81 C. Cis. n8. 
61> Ag. J 2 St. 501. SPC. 1. Cited: Ex p . Hart. 157 Fed. 130 ; In re May-

fielrl, 141 U. S. 107; U. S. v. Quiver, 241 U.S. 602. . 
66 Sq. 21 St 2!l1. 
IY1.S.q. 4 St. 80: 11 Rt. 387. sec. 1. 
68 S(J. 12 Rt. 740. RE'C. JO. 
6!> Cited: liPrd . 13 Okla . 512; U. S. v . Pringeon. 153 U .S. 48. 
70 Sg. 1 St. 137. A . 25 St. 668; 26 St. 765; 28 St. 27. Citrd: ME'mo. 

Sol .. Aug. 2fi, 19R7; Ansley. 5 Ind. T. 563: Choctaw. 256 U . S. 531; 
Gowen, 56 FNl 973 : Thebo, 66 Fed. 372 ; U. S. ex re1. Scott, 1 Dak. 142 ; 
Walker, 204 U. S. 302. · 

25 St. 79; Apr. 4, 1888; C. 59-An act to enable the Secretary of 
the Interior to pay certain creditors of the Pottawattomie 
Indians out of the funds of said Indians.n 

2;; St. 90; Apr. 24, 1888; C. 192-An act granting the right of way 
to the Duluth, Rainy Lake River and Southwestern Ry. Co. 
through certain Indian lands in the State of Minnesota. 

25 St. 94; Apr. 30, 1888; C. 206-An act to divide a portion of the 
reservation of the Sioux Nation of Indians in Dakota into 
separate reservations and to secure the relinquishment of the 
Indian title to the remainder.72 

25 St. 113; May 1, 1888; C. 213-An act to ratify and confirm an 
agreement with the Gros Ventre, Piegan, Blood, Blackfeet, 
and River Crow Indians in Montana, and for other purposes.n 

25 Stat. 140; May 14, 18 8; C. 248-An act to grant a right of way 
to the Kansas City and Pacific R. Co. through the Indian 
Territory, and for other purposes.74 

25 St. 150; May 15, 1888; C. 255-An act for the relief of the 
Omaha tribe of Indians in Nebraska, to extend time of pay
ment to purchasers of land of said Indians, and for other 
p·urposes. 75 

25 St. 157 ; May 24, 1888; C. 310-An act to restore to the public 
domain a part of the Uintah Valley Indian Reservation, in 
the Territory of Utah, and for other purposes.76 

23 St. 160; May 30, 1888; C. 33&----An act granting to the Washing
ton and Idaho R. Co. the right of way through the Coeur 
d'Alene Indian Reservation.77 

25. St. 162; 1\Iay 30, 1888; C. 337-An act to grant to the Fort 
Smith and El Paso Ry. Co. a right of way through the 
Indian Territory, and for other purposes.78 

25 St. 166; June 4, 1888; C. 340-An act to amend sec. 5388 of the 
Revised Statutes of the United States, in relation to timber 
depredations.79 18 U.S. C.104. 

25 St. 167; June 4, 1888; C. 343-An act to authorize the United 
States marshals to arrest offenders and fugitives from justice 
in Indian Territory.80 Sec. 1-See Historical Note 25 U. S. 
C. A. 226. 

25 St. 167; June 4, 1888; C. 344-An act granting to the Billings, 
Clark's Fork and Cooke City R. Co. the right of way through 
the Crow Indian Reservation. 

25 St . 169; June 4, 1888; C. 345- An act granting to the Mil
waukee, Lake Shore and Western Ry. Co. the right of way 
through the Lac de Flambeau Indian Reservation, in the 
State of Wisconsin. 

25 St. 178; June 9, 1888; C. 382-An act for the protection of the 
officials of the United States in the Indian Territory. 

25 St. 184; June 18, 1888; C. 390-An act to authorize the Fort 
Smith and Choctaw Bridge Co. to construct a bridge across 
the Poteau River in the Choctaw Nation, near Fort Smith, 
Arkansas.81 

25 St. 205; June 26, 1888; C. 494-An act to authorize the Paris, 
Choctaw and Little Rock Ry. Co. to construct and operate a 
railway, telE>graph and telephone line through the Indian 
Terri tory, and for other purposes. 82 

25 St. 217; June 29, 1888; C. 503-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1889, and for 
other purposes.83 Sec. &-See Historical Note 25 U. S. C. A. 
272. 

n Sg. 24 St. 272. Citrd: 1'9 Op. A. G. 134; 19 Op. A. G. 242. 
72 Sg. 12 St. 637 ; 14 St. 67, sec. 1 ; 15 St. 635, 638 ; 17 St. 333, sec. 1 ; 

19 St. 73, 377; 22 St. 36; 25 .St. 96. S. 25 St. 888; 28 St. 286; 34 St. 
1015. Cited: U. S. v. Jackson, 280 U. S. 183. 

7~ Ag. 18 St. 28. S_q. 12 St. 393, sec. 8; 24 St. 44. S . 25 St. 217. 980; 
26 St. 336, 989; 27 St. 120. 612; 28 St. 286, 677, 876; 29 St. 321; 30 St. 
fl2; 33 St. 816; 46 St. 531. A. 36 St. 1080. Cited: Op. Sol. M. 15849. 
May 12, Hl25 ; Memo. Sol. Otl'. Feb. 15, 1932; Assinboine, 77 C. Cis. 347; 
Blackfeet. 81 C. Cls. 101 ; British-American. 299 U. S. 159 : McKnight, 
1RO FE'd. 659; U. S. v. Anderson, 228 U. S. 52; U. S. v. Conrad. 161 Fe<L 
829; U. S. v. Powers, 305 U. S. 527; U. S. v. Soldona, 246 U. S. 5HU; 
U. S. v . Walker River. 104 F. 2d 3~4 : Winters. 207 U. S. 564. 

74 A. 26 St. 32. Cited: Thebo. 66 Fed. 372. 
75 SrJ. 10 St. 1044; 22 St. 341. 
76 Cited: 25 L. D. 408. 
77 Cited: 19 On. A. G. 199. 
78 Sg. 1 St. 137. Cited: Thebo. 66 Fed. 372. 
7D Ao. 3 St. 513, sec. 5. Rp. 35 St. 1088. Oited: 19 Op. A. G. 183; Sol. 

Op. 22121, Apr. 12, 1927; Labadie, 6 Okla. 400; U. S. v. Konkapot, 43 
Fed. 64. 

so R. 30 St. 1214. 
81 A. 25 St. 884. 
82 Sg. 1 St. 137. Cited: Thebo, 66 Fed. 372 . 
83 Sg. 1 St. 619 ; 4 St. 442; 7 St. ~6. 46. 51, 69, R5. 91. 99, 106, 114, 161. 

17!l, 18fl. 1!l1. 212. 2~6. 242. 287. 296, 320, 349, 352. 425 . 464. 1)41. 543, 
545. 596 ; 9 St. 35. 842. 855. 904: 10 St. 1039. 1056. 1069, 1078. 1095. 
1168, 11 St. 614, 700, 702, 729, ' 744; 12 St. 628, 766, sec. 7, 9!:11, \:11:17, 
1173: 13 St. 624. 675. 694:14 St. 650. 757, 787: 15 St. 515. 590, 596. 
622, 638, 651, 657, 676; 16 St. 40, 355,- 720; 19 St. 254, 287; 22 St. 42; 
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25 St. 240; July 4, 1888; C. 519-An act authorizing the sale of a 
portion of the Winnebago Reservation in Nebraska. 

25 St. 256; July 11, 1888; C. 615-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1889, and for 
other purposes. 

25 St. 347; July 26, 1888; C. 716--An act granting to the Newport 
and King's Valley R. Co. the right of way through the Siletz 
Indian Reservation. 

25 St. 349; July 26, 1888; C. 717-An act granting'to the Oregon 
Railway and Navigation Co. the right of way through the 
Nez Perce Indian Reservation. 

25 St. 350; July 26, 1888; C. 718--An act to grant to the Puyallup 
Valley Ry. Co. a right of way through the Puyallup Indian 
Reservation in Washington Territory. and for other 
purposes.~ 

25 St. 392; Aug. 9, 1888; C. 818--An act in relation to marriage 
between white men and Indian women.86 Sec. 1-25 U.S. C. 
181; Sec. 2-25 U. S. C. 182; Sec. 3-25 U. S. C. 183. 

25 St. 452; Sept. 1, 1888; C. 936---An act to accept and ratify an 
agreement made with the Shoshone and Bannack Indians, 
for the surrender and relinquishment to the United States 

,. of a portion of the Fort Hall Reservation, in the Territory 
of Idaho, for the purposes of a town-site, and for the grant 
of a right of way through said reservation to the Utah and 
Northern Ry. Co., and for other purposes.86 

25 St. 481; Sept. 22, 1888; C. 1027-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1889, and for other purposes. 

25 St. 505; Oct. 2, 1888; C. 1069-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1889, and for other purposes.87 

25 St. 558; Oct. 17, 1888; C. 1186--An act granting to the Duluth 
and Winnipeg Ry. Co. the right of way through the Fond 
du Lac Indian Reservation in the State of Minnesota, and 
for other purposes. 88 

25 St. 565; Oct. 19, 1888; C. 121Q-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1888, and for prior years, and for other pur
poses.80 Sec. 3-5 U. S. C. 417. 

25 St. 608; Oct. 19, 1888 ; C. 1211-An act to secure to the Cherokee
freedmen and others their proportion of certain proceeds 
of lands, under the act of March 3, 1883.90 

25 St. 611; Oct. 19, 1888; C. 1214--An act authorizing the Secre
tary of the Interior to accept the surrender of and cancel 
land patents to Indians in certain cases.91 Sec. 2-25 U. S.C. 
350. 

25 St. 639; Jan. 1, 1889; C. 18-An act granting to Citrous Water 
Co. right of way across Papago Indian Reservation in 
Maricopa County, Arizona. 

25 St. 642; Jan. 14, 1889; C. 24--An act for the relief and civiliza-
tion of the Chippewa Indians in the State of Minn'esota."2 

23 St. 79, 368, 376; 24 St. 219, 389, 464; 25 St. 133. Ag. 23 St. 342. 
S . 25 St. 980: 26 St. 652; 33 St. 1048. Oited: 19 Op. A. G. 252: Garlanr1's 
256 U. S. 439; Gilfallen. 159 U. S. 303; Johnson, 160 U. S. 546; Meda
wakanton, 57 C. Cis. 357. 
~ Sg. 1 St. 137. 
85 Cited: Krieger. 3 Geo. Wash. L. Rev. 279; Report on Status of Puehlo 

of Pojoaque, Nov. 3, 1932; Memo. of Comm'r, Jan. 6, 1937; 20 L. D. 157; 
::n L. D. 417; Carney, 247 U.S. 102; Cherokee, 203 U. S. 76: McKnight, 
130 Fed. 659 ; Oalres, 172 Fed. 305 ; Pape, 19 F. 2d 219 ; U. S. ex rei. 
Kadrie. 30 F. 2d 989. 

811 Sg. 1 St. 137 ; 15 St. 673. S. 26 St. 989. Cited: Op. Sol., M. 5386, 
June 19. 1923. 

87 Sg. 1 St. 137. CitedJ: Memo. Ind. OtT., J~n. 7, 1937. 
88 Rpg. 23 St. 340. 
89 Sg. 7 St. 36R ; 22 St. 301 ; 25 St. 580. 
9o Sg. 14 St. 799; 22 St. 624. S. 25 St. 980. Cited: Eastern Chero

kees, 45 C. Cis. 229; U. S. ex rei. Scott, 1 Dak. 142. 
91 Sg. 15 St. 505 ; 24 St. 388. Cited: 43 L. D. 84 ; Op. Sol., M. 12498, 

June 6, 1924:· M. 12409, Aug. 27, 1924; U. S. v. Getzelman. 89 F. 2d 531. 
ll2 Sg. 24 St. 388. A. 29 St. 17. c. 32; 32 St. 400; 34 St. 325. S. 26 St. 

336, 989; 27 St. 120, 612; 28 St. 286, 576, 876; 29 St. 17, c. 33, 245, 
321 : 30 St. 62. 571. 652, 924, 1214; 31 St. 221, 1058 ;_ 32 St. 245, 982 ; 
33 St. 18~ 539. 1005, 1048; 34 St. 325, 1015 ; 35 l:St. 70, 781, 1167, 
1620; 36 o:;t. 269, 330, 855, 1058 ; 37 St. 518: 38 St. 77, 582 : 39 St. 
123, 801, 969; 40 St. 561, 1321; 41 St. 3, 408, 1225; 42 St. 221, 552, 
1174: 43 St. 1. 33. 95, 390, 798. 816. 1052. 1],.41; 44 St. 7. 161, 453. 5!'>5, 
888 934; 45 St. 200, 314, 1562, 1623; 46 St. 54, 90, 279, 1107, 1108, 
1115, 1487; 47 St. 91. 525. 773, 820; 48 St. 362. 979i· 49 Stat_. 176, 3~1, 
1757; 50 St. 213, 564; 52 St. 215, 291, 688. 697, 212. C1.ted: Cam, 
2 Minn. L. Rev. 177; 29 Op. A. G. 455 ; 31 Op. A. G. 95; Op. Sol. M. 
11665. Apr. 19, 1924. M. 11879, May 31, 1924. M. 11380, June 17. H\')4. 
M. 1R270, Nov. 6, 1924, M. 15!l54. Jan. 8, 1927: Memo. Sol. Off., Feb. 
15, 1932; Op. Sol., Aug. 18, 1932 : Memo. Sol. OtT .. Apr. 8, 1933, May 
25, 1933 ; Memo. Sol., An!!. 8, 1934 ; Op. Sol. M. 27381, Dec. 13, 1934 ; 
Memo. Sol.. Aug. 27. 1935 : Memo. Sol. Off., Oct. 28. 1935 ; Jan. 22, 
1936 ; Op. Sol., M. 29616, Feb. 19, 1938, M. 29791. Aug. 1. 1938 ; 12 
L. D. 52 ; 24 L. D. 413 ; 29 L. D. 132 ; 29 L. D. 408 ; 42 L. D. 446 ; 
Bisek, 5 F. 2d 994; Chippewa. 80 C. Cls. 410; Chippewa. 305 U. S. 
479 : Chippewa, 307 U. S. 1 ; Chippewa, 301 U. S. 358 ; Dickson, 242 

25 St. 646 ; Jan. 16, 1889; C. 48-An act to provide certain arms, 
ammunition, and equipage to the State of Oregon for the 
militia thereof. 

25 St. 647; Jan. 16, 1889; C. 49-An act granting the right of 
way through certain lands in the State of Minnesota to the 
Moorhead, Leech Lake and Northern Ry. Co.03 

25 St. 658; Feb. 9, 1889; C. 12o-An act to punish, as a felony, 
the carnal and unlawful knowing of any female under the 
age of 16 years. 18 U. S. C. 458. 

25 St. 660; Feb. 12, 1889; C. 134--An act granting to the Big 
Horn Southern Railroad Company a right of way through 
a part of the Crow Indian Reservation in Montana Terri
tory.~ 

25 St. 668; Feb. 13, 1889; C. 152-An act to amend an act entitled 
"An act to authorize the Choctaw Coal and Ry. Co. to con
struct and operate a railway through the Indian Territory, 
and for other purposes," approved February 18, 1888.9

" 

25 St. 673; Feb. 16, 1889; C. 172--An act in relation to dead and 
fallen timber on Indian Lands.96 25 U. S. C. 196. 

25 St. 676; Feb. 22, 1889; C. 180--An act to provide for the divi
sion of Dakota into two States and to enable the people of 
North Dakota, South Dakota, Montana, and Washington to 
form constitutions and State governments and to be ad
mitted into the Union on an equal footing with the original 
States, and to make donations of public lands to such 
States.~n 48 U. S. C. 1460a. 

25 St. 684; Feb. 23, 1889; C. 202-An act granting the right of 
way to the Yankton and Missouri Valley Ry. Co. through the 
Yankton Indian Reservation in Dakota.98 

25 St. 687; Feb. 23, 1889; C. 203-An act to accept and ratify the 
agreement submitted by the Shoshones, Bannocks, and Sheep
eaters of the Fort Hall and Lemhi Reservation in Idaho 
May 14, 1880, and for other purposes.99 

25 St. 694; Feb. 25, 1889; C. 238-An act to authorize Court of 
Claims to hear, determine, and render final judgment upon 
the claim of the Old Settlers or Western Cherokee Indians.1 

25 St. 696; Feb. 25, 1889; C. 241-An act granting to the Saint 
Paul, Minneapolis and Manitoba Ry. Co. the right of way 
through the White Earth Indian Reservation in the State 
of Minnesota. 

25 St. 705; Feb. 26, 1889; C. 279-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1890, and 
for other purposes.2 

25 St. 745; Feb. 26, 1889; C. 28Q-An act granting the right of 
way to the Fort Smith, Paris and Dardanelle Ry. Co. to 
construct and operate a railroad, telegraph, and telephone 
line from Fort Smith, Arkansas, thro\lgh the Indian Ter
ritory, to or near Baxter Springs, in the State of Kansas.3 

25 St. 757; Mar. 1, 1889; C. 317-An act to ratify and confirm 
an agreement with the Muscogee (or Creek) Nation of 
Indians in the Indian Territory, and for other purposes.• 

U. S. 371 ; Fairbanks, 223 U. S. 215 ; Fond du Lac, 34 C. Cis. 426 ; 
Gravelle, 253 Fed. 549; Johnson, 234 U. S. 422; Lane, 246 U. S. 214, 
La Roque, 239 U. S. 62; Leecy, 190 Fed. 289 ; Lemieux, 15 F. 2d 518; 
Minnesota, 305 U. S. 382; Minnesota, 185 U. S. 373; Morrison, 266 U. S. 
481; Morrow, 243 Fed. 854; Oakes, 172 Fed. 305; U. S. v. First. 234 U. S. 
245 ; U. S. v. Holt, 270 U. S. 49; U. S. v. La Roque, 198 Fed. 645; U. 8. v. 
Mille Lac. 229 U. S. 498; U. S. v. Minnesota, 270 U. S. 181 ; U. S. v. Park, 
188 Fed. 383; U.S. v. Spaeth, 24 F. Supp. 465; U. S. v. Waller, 243 U. S. 
452 ; U. S. ex rei. Coburn, 18 F. 2d 822 ; U. S. ex rel. Detling, 18 F. 2d 
822; U. S. ex rei. Kadrie, 30 F. 2d 989; Vezina. 245 Fed. 411; Westling, 
60 F. 2d 398; Woodbury, 170 Fed. 302; Work, 18 F. 2d 820. 

U3 Sg. 1 St. 137; 16 St. 720. 
~A. 27 St. 529. Cited: Crow, 81 C. Cis. 238 ; U. S. v. Soldana, 246 

u.s. 530. 
95 Ag. 25 St. 35. A. 26 St. 765 ; 28 St. 27. Citeq: Choctaw, 256 U. S. 

531 ; Choctaw, 6 Ind. T. 515. 
99 Cited: U. S. v. Algoma, 305 U. S. 415 ; U. S. v. Bonness, 125 Fed. 

485; U. S. v. Paine, 206 U. S. 467; U. S. v. Pine River, 89 Fed. 907; 
M-emo. Sol. Off., Oct. 22, 1936. 

97 Cited: 20 Op. A. G. 245 • Sol. Op. M. 24358. May 14, 1928; 55 I. D. 
475 ; Browning, 6 F. 2d 80i; Clairmont, 225 U. S. 551 ; Corrigan, 169 
Fed. 477; Cramer. 261 U. S. 219 ; Draper, 164 U. S. 240; Fowler, 
4 F. Supp. 565 ; Morrison, 6 F. 2d 811 ; Pronovost, 232 U. S. 487 ; 
Taylor, 44 F. 2d 53 ; Truscott, 73 Fed. 60 : U. S. v. Ferry, 24 F. Supp. 
399; U. S. v. Glacier, 17 F. Supp. 41!.; U. S. v. Mcintire, 101 F. 2d 
650; U. S. v. Pearson, 231 Fed. 270; u. S. v. Sutton, 215 U. S. 291; 
U.S. v. Yakima. 274 Fed. 115; Winters, 207 U.S. 564. 

98 Sg. 1 St. 137. 
99 S. 26 St. 336; 26 St. 989; 27 St. 120. 612; 28 St. 286. 876: 29 St. 

321 ; 30 St. 62, 571. 924; 31 St. 221, 1058; R2 St. 245, 9R2 ; 83 St. 1~9. 
1048"; 34 St. 325, 697, 1015; 35 St. 70, 781; 36 f?t. 269; 47 St. 146. 
Cited!: Letter to W. P. Havenor, Pocatello, Idaho, from the A. G., Jan. 
22, 1920 : 48 L. D. 455 ; Skeem, 273 Fed. 93. 

1 Sg. 22 St. 328. Cited: Old Settlers, 148 U. S. 427; Western Chero-
kees. 82 C. Cis. 566; Western Cherokees, 27 C. Cis. 1. · 

2 Cited: Op. Sol., M. 11380, June 17. 1924. 
a Sg. 1 St. 137. Cited: Thebo, 66 Fed. 372. 
'Sg. 12 St. 393, sec. 8 ; 14 St. 755, 785, 799 ; 23 St. 384. S. 25 St. 
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25 St. 760; Mar. 1, 1889; C. 319---An act to provide for taking 
the eleventh and subsequent censuses.5 

25 St. 768; Mar. 1, 1889; C. 321-An act to provide for the set
tlement of the titles to the lands claimed by or under the 
Black Bob band of Shawnee Indians in Kansas, or adversely 
thereto, and for other purposes.6 

25 St. 783; Mar. 1, 1889; C. 333-An act to establish a United 
States court in the Indian Territory, and for other purposes.7 

25 St. 825; Mar. 2, 1889; C. 372-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1890, and for other purposes. 

25 St. 852; Mar. 2, 1889; C. 378-An act granting right of way 
to the Forest City and Watertown R. Co. through the Sioux 
Indian Reservation. 

25 St. 871; Mar. 2, 1889; C. 391-An act to provide for the sale 
of lands patented to certain members of the Flathead band 
of Indians in Montana Territory, and for other purposes.8 

25 St. 884; Mar. 2, 1889; C. 402-An act to amend an act en
titled "An act to authorize the Fort Smith and Choctaw 
Bridge Co. to construct a bridge across the Poteau River, 
in the Choctaw Nation, near Fort Smith, Arkansas." 9 

25 St. 888; Mar. 2, 1889; C. 405--An act to divide a portion of 
the reservation of the Sioux Nation of Indians in Dakota 
into separate reservations and to secure the relinquishment 
of the Indian title to the remainder, and for other purposes.10 

25 St. 905; Mar. 2, 1889; C. 410--An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1889, and for prior years and for 
other purposes. 

25 St. 939; Mar. 2, 1889; C. 411-An act making appropriations 
for sundry civil expenses · of the Government for the fiscal 
year ending June 30, 1890, and for other purposes.11 

25 St. 980; Mar. 2, 1889; C. 412-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1890, and for 
other purposeR. 12 Sec. 10--p. 1003, 25 U. S. C. 272.1

a 

~80 ; 26 St. 81 ; 28 St. 876. Cited: 19 Op. A. G. 306 ; 11 L. D. 103 ; 
Cherokee, 155 U. S. 218; Cherokee, 155 U. S. 196; Creek, 77 C. Cis. 
159; Creek, 78 C. Cls. 474 'u. Creek, 302 U. S. 620: ~mith. 1 ,,kla. T. 
117;. U. S. v. Choctaw, 179 . S. 491; U. S. v. Crawford, 47 Feel. 561 ; 
u. o::s. v. Creek, 295 U. S. 103; U. S. ex rei. Mcintosh, 47 Fed. 561; 
U. S. ex rei. Scott, 1 Dak. 142. 

6 Rg. 20 St. 473. 
6 Rg. 20 St. 488. S. 29 St. 267. Oited: Axhelm, 9 Okla. 321. 
7 s. 26 St. 81; 30 St. 495. Cited: 19 Op. A. G. 293 ; Ansley, 180 

U. S. 253; Bohart, 2 Ind. T. 45: Carter, 1 Ind. T. 342; Crabtree, 54 
Fed. 432 ; Crabtree, 54 Fed. 426 ; Crowell, 4 Ind. T. 36; Denison, 3 Ind. 
T. 104; Goodson, 7 Okla. 117; Gowen, 56 Fed. 973; In re Mayfield, 
141 U. S. 107; In re Mills, 135 U. S. 263; Leak Glove, 69 Fed. 68 ; 
Lucas, 163 U. S. 612: M. K. & T. Ry., 46 C. Cls. 59 ; McBride, 149 
Fed. 114; Marlin, 276 U. S. 58; Martin Browne, 1 Ind. T. 495; Mor
rison, 154 Fed. 617 ; Roff, 168 U. S. 218 ; St. Louis, 49 Fed. 440 ; 
Standley, 59 Fed. 836; Stephens, 174 U. S. 445; Thebo, 66 Fed. 372; 
U. S. v. Pridgeon, 153 U. S. 48; Westmoreland, 155 U. S. 545: Wilson, 
86 Fed. 573; Wilson, 1 Ind. T. 163. 

s Sg. 17 St. 227. S. 30 St. 571 ; 31 St. 267; 41 St. 1225. Cited: 
22 L. D. 37. 

9 Ag. 25 St. 184. 
10 Sg. 12 St. 637 ; 15 St. 635 ; 17 St. 333, sec. 1 ; 22 St. 36 : 25 St. 99. 

A. 29 St. 10 ; 35 St. 444. Rp. 45 St. 986 ; 48 St. 1224. S. 26 St. 336, 
720, 1095 : 27 St. 120, 612 ; 28 St. 286, 876 ; 29 St. 321 ; 30 St. 62, 
571, 924. 1074; 31 St. 1058; 32 St. 245, 982; 33 St. 189. 1048; 34 St. 
325, 1015; 35 St. 70, 781 ; 36 St. 269, 1058, 1687; 37 St. 518; 38 St. 
77. 582, 1189 · 42 St. 994; 45 St. 200, 684: 48 St. 1224; 49 St. 176. 
1757; 50 St. 213, 564 i 52 St. 291, 1114. Oited: 19 Op. A. G. 467; 20 
Op. A. G. 711 ; 20 Op. A. G. 742; 14 L. D. Memo. 493;, Op. Sol., M. 6882, 
Mar. 29, 1922, M. 20612. Dec. 28, 1926 ; Memo. Sol. vff., July 10, 1933 ; 
Op. Sol., M. 27514, Aug. 1, 1933; Memo. Sol.. Aug. 8, 1934; 12 L. D. 
162; 12 L. D. 292; 13 L. D. 307; 13 L. D. 683; 17 L. D. 142; 17 L. D. 
457; l 8 L. D. 188 ; 18 L. D. 209; 20 L. D. 562 ; 24 L. D. 330; 29 L. D. 
331 ; 30 L. D. 532; 34 L. D. 252 ; 40 L. D. 4; 40 L. D. 192; 42 L. D. 
582 ; 50 L. D. 676; Conway, 149 Fed. 261 ; Dewey, 26 F. 2d 434; Drapeau, 
195 Fed. 130 ; Egan, 246 U. S. 227 : Ex p. Van Moore, 221 Fed. 954 ; 
Fisher, 226 Fed. 156; Hatten, 99 F. 2d 501; King, 111 Fed. 860; Mul
lignn, 120 Fed. 98; Quick Bear, 210 U. S. 50; Reynolds, 174 Fed. 212; 
Sully, 195 Feel. 113.;_ U. S. v. Nice. 241 U. S. 591; U. S. v. Pearson, 231 
Feel. 270; U. S. v . .I:"'Umphrey, 11 App. D. C. 44: Waldron, 143 Fed. 413. 

11 Sg. 1 St. 137. 
12 Sg. 1 St. 619; 4 St. 442; 7 St. 36, 46, 51, 69, 85, 99. 114, 161, 

179, 18~ 191, 21~ 23~ 24~ 287, 29~ 31~ 32~ 34~ 35~ 42~ 46~ 54~ 
543, 545. 596; 9 St. 35, 842, 855, 904; 10 St. 974. 1039, 1056, 1071, 1079, 
1095, 1168; 11 St. 614. 700. 701. 702, 729, 744; 12 St. 393, sec. 8, 
628, 981, 1173; 13 St. 675. 694; 14 St. 541, 650, 756, 757. 787: 15 St. 
515. 536. 584, 590, 596, 622, 638, 651, 657. 676; 16 St. 40. 355, 720; 
17 St. 333, sec. 1 ; 18 St. 254, sec. 3 ; 19 St. 254, 287 ; 21 St. 434 ; 22 
St. 42 : 23 St. 79. 376, 385 ; 24 St. 388, 464 : 25 St. 133. 229. 238, 528, 
609, 757. 759. S. 26 St. 81, 336, 989 _;, 27 St. 120, 612; 28 St. 589; 
29. St. 321; 34 St. 1371; 39 St. 969. vited: 19 Op. A. G. 306; 19 Op. 
A. G. 511 : 11 L. D. 103; 13 L. D. 185; 15 L. D. 287; 20 L. D. 46; 
Cherokee, 270 U. S. 476; Eastern, 45 C. Cis. 229; Johnson. 160 U. S. 
546; Medawakanton, 57 C. Cis. 357; Smith. 1 Okla. T. 117: Swan, 
50 Fed. 108; U.S. v. Cherokee, 202 U.S. 101; U.S. v. Choctaw, 179 U. S. 
494; Yankton. 272 U. S. 351. 

13 Also see 25 U. S.C. 272a (33 St. 1049, sec. 1). 

25 St. 1010; Mar. 2, 1889; C. 416--An act granting to the Duluth 
and Winnipeg Ry. Co. the right of way through the Leech 
Lake and White Earth Indian Reservations in the State 
of Minnesota. 

25 St. 1012; Mar. 2, 1889; C. 421-An act for the disposition of 
the agricultural lands embraced within the limits of the 
Pipestone Indian Reservation in Minnesota.14 

25 St. 1013; Mar. 2, 1889; C. 422-An act to provide for allot
ment of land in severalty to United Peorias and Miamies 
in Indian Territory, and for other purposes.15 Sec. 1-25 
u.s. c. 340. 

25 St. 1027; Mar. 14, 18'88; C. 32-An act for the relief of S. D.' 
Barclay, G. D. Adams, and William H. Kimbrew. 

25 St.-1087; June 20, 1888; C. 437-An act increasing the pension 
of Jesse Dickey. · 

25 St. 1119; July 9, 1888; C. 603-An act granting a pension to 
Peter Thompson. 

25 St. 1124; July 16, 1888; C. 635-An act granting a pension 
to John C. Wagoner. 

25 St. 1124; July 16, 1888; C. 636-An act granting a pension 
to .Tohn F. 0. Mittag. 

25 St. 1131; July 17, 1888; C. 669--An act granting a pension to 
Elisha Wilkins. 

25 St. 1142; Aug. 6, 1888; C. 766-An act granting a pension 
to Frederick \V. Travis. 

25 St. 1171 ; Sept. 3, 1888; C. 943-An act granting a pension to 
Jacob Copes. 

25 St. 1172; Sept. 3, 1888; C. 946-An act to grant a pension 
to Joseph F. Garrett. 

25 St. 1180; Sept. 6, 1888; C. 988-An act for the relief of 
Nathan Cook. 

25 St. 1190; Sept. 26, 1888 ; C. 1042-An act for the relief of 
Patrick H. Winston, junior. 

25 St. 1201 ; Oct. 12, 1888; C. 1112-An act granting a pension 
to Lieutenant Starkey R. Powell, of Black Hawk war. 

25 St. 1206 ; Oct. 15, 1888; C. 1138-An act granting a pension 
to ·washington Ryan. 

25 St. 1207; Oct. 15, 1888; C. 1141--An act granting a pension 
to Henry Mitchell Youngblood. 

25 St. 1208; Oct. 15, 1888; C. 1146-An act to increase the pension 
of George C. Quick. 

2G St. 1209; Oct. 15, 1888; C. 1153-An act for the relief of 
Mary Vanbuskirk. 

2i3 St. 1211; Oct. 16, 1888; C. 1161-An act to compensate Mrs. 
Sarah L. Larimer for important services rendered the mili
tary authorities in 1864 at Deer Creek Station, Wyoming. 

25 St. 1214; Oct. 16, 1888; C. 1173--An act granting a pension to 
Charles Junot. 

25 St. 1222; Oct. 19, 1888; C. 1230--An act for the relief of 
S. '1.'. Marshall. 

25 St. 1223; Oct. 19, 1888; C. 1231-An act for the relief of Eliza 
A. Cutler Jones. 

25 St. 1260; Jan. 16, 1889; C. 60--An act granting a pension to 
John W. Ellis. 

25 St. 1286; Feb. 23, 1889; C. 220--An act granting a pension to 
Elisha C. Paschal. 

25 St. 1286: Feb. 23, 1889; C. 221-An act granting a pension to 
Isham T. Howse. 

25 St. 1294 ; Feb. 25, 1889; C. 263-An act granting a pension 
to John H. Starr. 

2f'i St. 1306; Mar. 1, 1889; C. 348-An act for the relief of H. L. 
Newman. 

25 St. 1306; Mar. 1, 1889; C. 350--An act for the relief of J. M. 
Hogan. 

25 St. 1315; Mar. ~ 1889; C. 451-An act granting a pension to 
Lucy, widow of Muck-apecwak-ken-zah, or "John", an Indian 
who served the United Rtates and saved the lives of many 
white persons in the Indian outbreak or war of 1862, and 
died from effects of wounds received therein. 

25 St. 1316; Mar. 2, 1889; C. 452-An act granting a pension to 
George Hunter. 

25 St. 1327; Mar. 2, 1889; C. 484-An act for the relief of James 
Devine. 

25 St. 1331; Mar. 2, 1889; C. 503-An act _ granting a pension to 
Littleberry W. Baker. 

14 Cited: 55 I. D. 295. 
15 Sg. 15 St. 520; 24 St. 388. S. 26 St. 989. Rp. 32 St. 245. Cited: 

22 Oo. A. G. 232; 12 L. D. 16; 19 L. D. 329; 44 L. D. 524; Bowling, 
233 U. S. 528; Bowling, 299 Fed. 438; FinlPY, 4 Ind. T. 386; U. S. V. 
Bowling. 256 U. S. 484; U. S. v. Boylan. 26!'5 Fed. 165 ; U. S. v. Reynolds, 
250 U. S. 104; U. S. v. Rundell, 181 F~d. 887. 
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25 St. 1331; Mar. 2, 1889; C. 504-An act granting a pension 
to Robert ,V. Andrews. 

2fi St. 1332 ; Mar. 2, 1889; C. 505-An act granting a pension to 
Bennett Cooper. 

25 St. 1332; Mar. 2, 1889; C. 506-An act to pension William J. 
Martin. 

26 STAT. 
26 St. 13; Feb. 27, 1890; C. 2Q-An act to authorize the President 

to confer brevet rank on officers of the United States army 
for gallant services in Indian campaigns. Sec. 2-10 U. S.C. 
526. 

26 St. 14; Feb. 27, 1800; C. 21-An act to provide for the time 
and place of holding the terms of the United States Circuit 
and district courts in the State of South Dakota. 

26 St. 15; Feb. 27, 1890; C. 22-An act for the relief of the Sioux 
Indians at Devil's Lake Agency, North Dakota.16 

213 St. 21; Mar. 15, 1890; C. 35-An act to authorize the construc
tion of a bridge over the Arkansas River, in the Indian 
Terri tory .17 

26 St. 24; Mar. 19, 1890; C. 39-An act to ascertain the amount 
due the Pottawatomie Indians of Michigan and Indiana/

8 

26 St. 32; Mar. 28, 1890; C. 55-An act to extend "An act to grant 
the right of way to the Kansas City and Pacific Railroad 
Company through the Indian Territory, and for other 
purposes." 19 

26 St. 34; Apr. 4, 1890; C. 63-An act to provide for certain of 
the most urgent deficiencies in the appropriations for the 
service of the Government for the fiscal year ending June 
30, 1890, and for other purposes.20 

26 St. 45; Apr. 5, 1890; C. 65-An act to provide for the times and 
places to bold terms of the United States courts in the State 
of Washington. · 

26 St. 46; Apr. 5, 1890; C. 66-An act to enable the Secretary of 
the Treasury to gather full and authentic information as to 
the present condition and preservation of the fur-seal inter
ests of the Government in the region of Alaska, as compared 
with its condition in 1870; also full information as to thE' 
impending extinction of the sea-otter industry, and kindred 
lines of inquiry, and so forth. 

26 St. 50; Apr. 9, 1890; C. 73--An act to conth~ue the publication 
of the Supplement to the Revised Statutes. 

26 St. 60 ; Apr. 22, 1890; C. 150-An act requiring purchasers of 
lands in the Pawnee Reservation, in the State of Nebraska, 
to make payment, and for other purposes.21 

26 St. 81 ; May 2, 1890; C. 182-An act to provide a temporary 
government for the Territory of Oklahoma, to enlarge the 
jurisdiction of the United States Court in the Indian Terri
tory, and for other purposes.22 Sec. 18--43 U. S. C. 1091 : 

10 S. 26 St. 34. 
17 Sg. 24 St. 73. 
18 Sg. 14 St. 370. Cited: Pam-to-pee, 187 U. S. 371; Potawatomie, 27 

C. Cis. 403. 
19 Sg. 25 St. 140. 
20 Sf/. 26 St. 15. 
21 Sg. 19 St. 28. 
22 Sg. 10 St. 167, sec. 3; 12 St. 761, sec. 1; 13 St. 197, sec 1; 17 St. 333; 

23 St. 296; 25 St. 757, 783. 1004. 8. 26 St. 371. 948 ; 27 St. 282: 2R St. 
R43: 29 St. 267; 30 St. 495: 38 St. 1192. Cited: Cavell. 3 Okla. S. B. J. 
20R; Krie~er. 3 Geo. Wash. L. Rev. 279; 18 Yale L. J. 250; 20 Op. A. G. 
742: 22 Op. A. G. 232; 25 Op. A. G. 163; Adkins, 235 U.S. 417; Alberty, 
162 U . S. 499: Ausley. J80 U. S. 253: Armstrong, 195 Feci. 137; Arnold . 
4 F. 2d R38: Arnold, 3 Ind. T. 550; Bartlett. 218 Feci. 380; Blanset, 2!'ifl 
TT. S. 319: Blaylock, 117 Fed. 125; Bohart. 2 Ind. T. 45: Bowling, 233 
U.S. 528; Brown, 2 Ind. T. 329; Buster, 135 Fed. 947; Carney, 247 U. S. 
102; Carter, 1 Inn. T. 342: Carter, 12 F. :2d 780; Cherokee, 203 U. S. 7fi: 
Choctaw. 6 Ind. T. 432: Crabtree. 54 Fed. 432; Crabtree. 54 Fed. 426; 
Crf'el<, 77 C. Cls. 159 : Crowell, 4 Ind. T.' 36; Daugherty, 3 Ind. T. 197; 
Davison. 56 Ff'rl. 443: Denison, 3 Ind. T. 104; Eddy. 163 U. S. 456: 
Engleman, 4 Ind. T. 336: Ex p. Dickson. 4 Ind. T. 481; Ex p. Kyle. 67 
FPrl. 306; Ex p. Webb. 225 U. S. 663; Foreman. 7 Ind. T. 478; Fnster. 
1P.9 U. S. ::125; Gay. 5 Okla. 1; GlPnn-Tuc~er, J., 4 Ind. T. 511; GlovPr 
6 Ind. T. 262 ; Goodson. 7 Okla. 117; Gowen, 56 Fed. 973; Grayson, 267 
U. S. 3!'i2: Gulf. 157 U. S. 348; Hampto:p. 4 Ind. T. 503: Incorporated . 
5 Tnd. T. 4!-l7: ln re Delks Est., 2 Ind. T. 572: Herd, 13 Okla. 512: In re 
Gravson. 3 Ind. T. 497; In re Ingram, 12 Okla. 54; In re Mayfield. 141 
U.S 107; Jefferson. 247 U.S. 288; Joines, 274 U. S. 544; Keokuk 4 Olda 
5 : Kimherlin. 3 Ind. T. 16: Leak Glove, 69 Fed. 68; Lucas. 163 U. s: 
612: Lure. 4 Inn. T. 54: McBride. 149 Fed. 114 : McClellan. 50 Fro. ~~li : 
McCullough, 243 Feet 823: McFadden, S Ind. T. 224; Marlin. 276 U. S. 
!)": MayR. 3 Ind. T. 774: Morrison. 154 Fed. 617; Murray 1 I11d T 2R · 
No_veR. 100 Fed. 555; Perryman, 238 U. S. 148; Porter. 239 U. ·s. ·110; 
Pndfly, 204 Fed. 955; Pyeatt. 51 Fed. 551; Quigley, 3 Ind. T. 265; R"Y
mond . 1 Ind. T. 334 : Raymond. 83 Fed. 721 ; Rea~an. 35 C. Cis. PO ; 
Rl'ynolds. 236 U. S. 58: Robinson. 2 Ind. T. 509; Robinson 221 Fed 39R · 
Rohinson . 1R7 U. ~- 41: Rofl". 168 U. S. 218: St. Louis: 49 Fed.' 440; 
Sanger, 4R Fed. 152 : ShP11enbar~t'-r. 236 U. S. 68; Simon, 4 Ind. T. 6RR ; 
~mith. J Okl11. T. 117: Snringston, 3 Ind. T. 388: Standley 59 Fed R~6 · 
Stephens, 174 U. S. 445; Thebo, 66 Fed. 372; Thomas, lS9 U. S.' 264; 
'J'not]P. 7 Ind. T . 64: U. S. v. Pridgeon. 153 U. S. 48; U. S. v. Sherburne, 
68 F 2d 155; U. S. PX rei. Search, 3 Okla. 404; Washington, 235 U. S. 

Sec. 27-43 U. S. C. 1097. 
26 St. 102; May 8, 1890; C. 198-An act granting the Spokane 

Falls and Northern Ry. Co. the right of way through the Col
ville Indian Reservation.23 

26 St. 104; May 8, 1890; C. 199-An act granting to the Palouse 
and Spokane Ry. a right of way through the Nez Perce 
Indian Reservation in Idaho.24 

26 St. 126; June 2, 1890; C. 391-An act granting to the Duluth 
and Winnipeg R. Co. a right of way through certain Indian 
reservations in Minnesota.25 

26 St. 130; June 10, 1890; C. 405-An act to authorize the Secre
tary of War to issue ordnance and ordnance stores to the 
State of Washington in payment for ordnance and ordnance 
stores borrowed by the State of Oregon and said State whilst 
a Territory during the Nez Perce Indian war of 1877 and 
1878, and for other purposes. 

26 St. 146; June 12, 1890; C. 418-An act to authorize the sale of 
timber on certain lands reserved for the use of the Menomo
nee tribe of Indians, in the State of vVisconsin.26 

26 St. 147; June 12, 18::)0; C. 419-An act to amend section one 
and sec. 9 of an act entitled. "An act to authorize the Denison 
and Washita Valley Ry. Co. to construct and operate a rail
way through the Indian Territory, and for other purposes," 
approved July 1, 1886.27 

26 St. 148; June 13, 1890; C. 423-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1891, and for other purposes.28 

26 St. 170; June 21, 1890; C. 479-An act to grant the right of way 
to the Galena, Guthrie and Western Ry. Co. through the 
Indian Territory, and for other purposes.29 

26 St. 181; June 27, 1890; C. 633-An act granting to The Chicago, 
Kansas and Nebraska Ry. Co. power to sell and convey to 
the Chicago, Rock Island and Pacific Ry. Co. all the railway, 
property, rights, and franchises of The Chicago, Kansas and 
Nebraska Ry. Co. in the Territory of Oklahoma and in the 
Indian Territory.30 

· 

26 St. 184; June 30, 1890; C. 638-An act to grant the right of. way 
to the Pittsburgh, Columbus and Fort Smith Ry. Co. through 
the Indian Territory, and for other purposes.81 

26 St. 228; July 11. 1890; C. 667-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1891, and for 
other purposes. 

26 St. 290; July 22, 1890; C. 714-An act granting right of way 
to Little Falls, Mille Lac, and Lake Superior Railroad acr-oss 
Mille Lac Indian Reservation.82 

26 St. 329; Aug. 19, 1890; C. 803-An act extending the time of 
payment to purchasers of Jand of the Omaha tribe of Indians 
in Nebraska, and for other purposes.88 

26 St. 336; Aug. 19, 1890; C. 807-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1891, and for 
other purposes.84 

26 St. 371; Aug. 30, 1890; C. 837-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1891, and for ot:l}er purposes.85 

26 St. 417; Aug. 30, 1890; C. 841-An act to apply a portion of 

422; Weeks, 2 Ind. T. 162; Wesamoreland. 155 U. S 545 ·Williams 4 Ind 
T. 

9
;04; Wilson, 1 Ind. T. 163; Wilson, 86 Fed. 573. ' ' · 
~ Sg. 1 St. 137. 
24 Cited: Ex p. Tilden, 218 Fed. 920. 
25 Cited: Minnesota, 185 U. S. 373. 
26 S. 34 St. 547; 39 St. 12~. 969; 40 St. 561; 41 St. 1225; 42 St. 1174: 

44 St. 453; 49 St. 1085. Or,tea: Quick Bear 210 U. S 50· lJ S ex rei 
Be3aW. 6 F. 2d 694. ' . ' . . , . 

27 AfT. 24 St. 117. 
28 Cited: Sisseton, 42 C. Cis 416. 
29 Sg. 1 St. 137. . 
00 Sg. 24 St. 446. Cited: Arnold, 4 F. 2d 838 • Brown 146 Fed 975 
81 Sg. 1 St. 137. ' ' . . 
!! 1_~6~·2 ~~pe 3~i~· 46 C. Cis. 424 : U. S. v. Mille Lac, 229 u. S. 498. 

u Sg. 1 St. 619 ; 4 St. 442 ; 7 St. 36, 46, 51. 85, 99, 114 161. 179 
185, 191. 212, 236, 242. 287, 296, 3~7. 320 349 425 464' 541 545 
596; 9 St. 3~. 842. 855. 904; 10 St. 1039. 1056. 10'n. 107!l. i095. 't168: 
11 St. 614, •00, 702, 729, 744: 12 St. 628. 963. 981. 1173: 13 St. 624. 
675, 6~4; 14 St. 650, 757, 787; 15 St. 515. 584. 590. 596, 622. 638 
651, 6o7, 676 · 16 St. 40. 720 ; 19 St. 254. 256 ; 22 St. 42, 43 : 23 st: 
79, 376; 24 St. 219, 389, 464; 25 St. 114, 642. 688, 895, 1002, 1005. 
S. 28 St: 86, 876 : 34 St. 325. Citea: 12 L. D. 29~ : Butler. 43 C. ClR. 
497; Chippewa, 307 U. S. 1 ; Chippewa, 301 U. S. 358 ; Collins. 73 Fed. 
7S5; Ickes. 80 F. 2d 708; Johnson. 160 U. S. 546; Jump, 100 F. 2d 
130; McFadden, 87 Fed. 154 ; Medawakanton. 57 C. Cls. 357 : Quick 
Bear, 210 U. S. 50; Shoshone, 82 C. Cis. 23; U. S. v. Ashton. 170 Fed. 
509 ; U. S. v. Sandoval. 231 U. S. 28; U. S. v. Wright. 53 1<''. 2d 300. 

35 Sg. 1 St. 137; 26 St. 92. Cited: Op. Sol., M. 26489. July 10, 1931; 
Memo. Ind. Off., Jan. 7, 1937; Op. Sol., M. 2990S Aqg. 25. 1938. 
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the proceeds of the public lands to the more complete en
dowment and support of the colleges for the benefit of agri
culture and the mechanic arts established under the provi
sions of an act of Congress approved July 2, 1862.36 Sec. 
1-7 U. S. C. 322, 323; Sec. 6-7 U. S. C. 328. 

26 St. 468; Sept. 25, 1890; C. 913-An act to authorize the Secre
tary of the Interior to procure and submit to Congress a 
proposal for the sale to the United States of the western 
part of the Crow Indian Reservation, in Montana. 

26 St. 485; Sept. 26, 1890; C. 947-An act granting the right of 
way to the Hutchinson and Southern R. Co. to construct 
and operate a railroad, telegraph, and telephone line from 
the city of Anthony, in the State of Kansas, through the 
Indian Territory, to some point in the county of Grayson, 
in the State of Texas.37 

26 St. 504; Sept. 30, 1890; C. 1126-An act making appropria
tions to supply deficiencies in the appropriations for the 
fiscal year ending June 30, 1890, and for prior years, and for 
other purposes. 38 

26 St. 552; Sept. 30, 1890; C. 1127-An act to provide for the 
sale of ~ertai:n New York Indian lands in Kansas. 

26 St. 558; s~mt. 30, 1890; Q. 1132-An act to authorize the 
Seneca Nation of New York Indians to lease lands within 
the Cattaraugus and Allegany Reservations, and to confirm 
existing leases. 39 

26 St. 567; Oct. 1, 1890; C. 1244-An act to reduce the revenue 
and equalJze duties on imports, and for other purposes. 

26 St. 632 ; Oct. 1, 1890 ; C. 124s-An act granting the right of 
way to tne Sherman and Northwestern Ry. Co. through the 
Indian Territory, and for other purposes . .w 

26 St. 636; Oct. 1, 1890; C. 1249--An act to refer to the Court of 
Claims certain claims of the Shawnee and Delaware Indians 
and the f:reedmen of the Cherokee Nation, and for other 
purposes.41 

26 St. 640; Oct. 1, 1890; C. 1252__:_An act giving, upon conditious 
and limitations therein contained, the assent of the United 
States to certain leases of rights to mine coal in the Choctaw 
Nation.42 

26 St. 652; Oct. 1, 1890; C. 1264-An act to reconvey certain 
lands to the county of Ormsby, State of Nevada.43 

26 St. 652; Oct. 1, 1890; C. 1265-An act to authorize the con
veyance of certain Absentee Shawnee Indian lands in Kan
sas." 

26 St. 655; Oct. 1, 1890 ; C. 1268-An act to provide for railroad 
crossings in the Indian Territory.45 

26 St. 658; Oct. 1, 1890; C. 1271-An act to provide for the reduc
tion of the Round Valley Indian Reservation in the State Jf 
California, and for other purposes.46 

26 St. 659; Oct. 1, 1890; C. 1272-An act authorizing the Secre
tary of the Interior to ascertain damages resulting to any 
person who had settled upon the Crow Creek and Winnebago 
Reservations in South Dakota between February 27, 1885, 
and April17, 1885.~ 

26 St. 660; Oct. 1, 1890; C. 1273-An act granting right of way 
to the Red Lake and Western Railway and Navigation flo. 
across Red Lake Reservation, in Minnesota, and granting 
said co,mpany the right to take lands for terminal railroau 
and warehouse purposes. 

26 St. 661; Oct. 1, 1890; C. 1274-An act to extend and amend 
"An act to authorize the Fort Worth and Denver City Ry. 
Co. to construct and operate a railway through the Indian 
Territory, and for other purposes." (8 

26 St. 661; Oct. 1, 1890; C. 1275-An act granting to the Northern 
Pacific and Yakima Irrigation Co. a right of way through 
the Ya~ima Indian Reservation in Washington. 

26 St. 663; Oct. 1, 1890; C. 1277-An act granting to the New-

38 Sg. 12 St. 503. 8. 32 St. 803. 
37 Sg. 1 St. 137. A. 27 St. 2. 
as Sg. 2 St. 111; 12 St. 274. Oited: Medawakanton, 57 C. Cis. 357; 

26 Op. A. G. 330. 
:ro Sg. 18 $t. 330. 
.&o Sg. 1 St. 137. . 
u Sg. 14 St. 799. 8. 27 St. 86. A. 27 St. 86 ; 33 St. 189. Oded: 

Blackfeather 190 U. S. 368; Blackfeather, 28 C. Cls. 447: Blackfeather, 
37 C Cis 233 ; Cherokee, 155 U. S. 218 ; Cherokee, 155 U. S. 196 ; 
Cherokee, ·223 U. s. 108; Cherokee, 85 C. Cls. 76; Journeycake. ~~ C. 
Cis. 28; Keetoowah, 41 App. D. C. 319 ; Lowe. 223 U. S. 95 ; U. S. v. 
Algoma 305 U. S. 415; U. S. v. Blackfeather. 155 U. S. 180. 

42 s. 28 St. 502. Oited: Choctaw, 256 U. S. 531. 
• 4a Sg. 25 St. 236. 

•• Sg. 16 St. 53; 18 St. 295. 
.&5 Oitef1: Dick v. U. S., 208 U. S. 340. 
4.11 Sg. 17 St. 634; 24 St. 388. 8. 33 St. 706. Cited: Letter of Comp. 

Gen. to Sec'y .. July 24, 1937; In re Lincoln, 129 Fed. 247. 
411 S. 27 St. 5 : 28 St. 876. 
48 Ag. 24 St. 419. 

port and King's Valley R. Co. the right of way through the 
Siletz Indian Reservation. 

26 St. 664; Oct. 1, 1890; C. 1278--An act to authorize the Secre
tary of the Interior to convey to the Rio Grande Junction 
Ry. Co. certain lands in the State of Colorado in lieu of cer
tain other lands in said State conveyed by the said company 
to the United States. 

26 St. 669; Feb. 11, 1890; J. Res. No. 9-Joint resolution for the 
relief of certain Chippewa Indians of the La Pointe Agency, 
Wisconsin. 

26 St. 682; Sept. 26, 1890; J. Res. No. 52-Joint resolution author
izing the transfer of certain appropriations for the Indian · 
Service, on the books of the Treasury. 

26 St. 712; Jan. 12, 1891; C. 65-An act for the relief of the 
Mission Indians in the State of California.49 

26 St. 720; Jan. 19, 1891; C. 77-An act to enable the Secretary 
of the Interior to carry out, in part, the provisions of ·'An 
act to divide a portion of the reservation of the Sioux Nation 
of Indians in Dakota into separate reservations and to 
secure the relinquishment of the Indian title to the remaill
der, and for other purposes," approved March 2, 1889, and 
making appropriations for the same and for other purposes.50 

26 St. 745; Feb. 10, 1891; C. 129--An act granting to the Umatilla 
Irrigation Co. a right of way through the Umatilla Indian 
Reservation in the State of Oregon.51 

26 St. 749; Feb. 13, 1891; C. 165-An act to ratify and confirm 
agreements with the Sac and Fox Nation of Indians, and 
the Iowa tribe of Indians, of Oklahoma Territory, and to 
make appropriations for carrying out the same.52 

26 St. 764; Feb. 16, 1891; C. 240--An act for the constructiou 
and completion of suitable school buildings for Indian indus
trial schools in Wisconsin and other States.c;a 

26 St. 765; Feb. 21, 1891; C. 249-An act to amend a~t authoriz
ing Choctaw Coal and Ry. Co. to construct road through 
Indian Territory.54 

26 St. 770; Feb. 24, 1891; C. 284-An act making appropriations 
for the support of .the Army for the fiscal year ending June 
30, J 892, and for other pm·poses. 

26 St. 783; Feb. 24, 1891; • C. 288-An act to authorize the 
Kansas and. Arkansas Va)ley Railway to construct and 
operate additional lines of railway through the Inrtian 
Territory, and for other purposes.Gil 

2G St. 794 ; Feb. 28, 1891 ; C. 383-An act to amend and further 
extend the benefits of the act approved February 8, 1887, 
entitled "An act to provide for the allotment of land in 
severalty to Indians on the various reservations, and to 
extend the protection of the laFs of the United States over 
the Indians, and for other purposes." 56 Sec. 3-25 U. S. C. 
397; Sec. 4-25 U. S. C. 336 (36 St. 860, sec. 17) ; "1 Sec. 5-

49 S. 27 St. 61 ; 32 St. 822 ; 46 St. 1201; 44 St. 1061; 46 St. 152:3; 
49 St. 1106. A. 34 St. 1015 ~}9 St. 969. Cited: Op. Sol., M. 279;{9, 
Apr. 9, 1935; 56 I. D. 102 : St. lV~ariek24 F. Supp. 237. 

6° S[J. 25 St. 888. Cited: Medawa anton, 57 C . . Cis. 357. 
5t Sg. 23 St. 340. S. 28 St. 37. 
52 S. 27 St. 120 282, 612 ; 28 St. 286, 876; 29 St. 321 ; 30 St. 62, 

571, 924 ; 31 St. 22! ; 34 St. 325. Cited: 30 L. D. 532 ; Creek, 77 C. Cis. 
159; Creek, 84 C. Cis. 12; Creek. 302 U. S. 620 ; Iowa, 68 C. Cis. 585 : 
Keokuk, 4 Okla. 5; Mixon, 265 Fed. 603; U. S. v. Creek, 295 U. S. 
103. 

53 Cited: Yankton, 272 U. S. 351. 
54 8g. 1 St. 137; 25 St. 35, 668. S. 28 St. 27. c-ited: Choctaw. 256 

U. S. 531; U. S. ex rei. Search, 3 Okla. 404. 
5~ Sg. 1 St. 137; 24 St. 73. A. 28 St. 86. Oited: Tllebo, 66 Fed. 37!?. 
uo Ag. 24 St. 388. A. 36 St. 855. Rp. 28 St. 876 ..i 48 St. 1224. S. 27 

St. 6~ ; 28 St. 286, 876 ; 31 St. 672 : 32 St. 24<>, 1606 ; :13 St. 189. 
319, 539, 1048; 34 St. 1015; 36 St. 2064; 38 St. 582: 40 St. 958; 43 
St. 132, 244 ; 45 St. 20Q: 1562, 1623; 46 St. 90. 279, 1115 ; 47 St. 
91. 820 ; 48 St. 362 ; 49 ~::~t. 176, 1757; 50 St. 564: 52 St. 291. Oite1l: 
Br'osius. 23 Case & Com. 739 : Brown, 39 Yale I-'. J. 307 ; Rice. 16 
J. Comp. Leg. 78; Russell, 18 Yale L . .T. 328,.; Op. Sol.. A. 2n92, Feb. 
12, 1924, M. 11665, Apr. 19, 1!)24 ; Memo. ;::;ol., Off., May 11, 1934 ; 
Memo. Sol., Dec. 14, 1!)34; Feb. 6, 1935; Op. Sol. M. 27D!:I6. May 14, 
1935 Memo., Sol., July 25, 1935, Nov. 11, 1935; Memo. Sol. Off .. Nov. 
23, i935, May 28, 1936, Oct. 22, 1936 ; Memo. Sol., Jan. 12, 1!:137, 11'eb. 
17, 1937, Dec. 17. 1937. Oct. 21, 1938, Mar. 25, 1939; 5 L. D. 520; 
13 L. D. 310; 18 L. D. 497 ; 20 L. D. 46 ; 24 L. D. 311 ; 25 L. D. 364 ; 
:25 L. D. 408; 28 L. D. n64 ; 29 L. D. 628 ; 30 L. D. 258 ; 32 L. D. 17 ; 
33 L. D. 205; 35 L. D. 549; 40 L. D. 148; 43 L. D. 125; 44 L. D. 188; 
44 L. D. 520; 49 L. D. 139; 53 I. D. 107; Adams. 59 F. 2d 653; Beck, 
65 Fed. 30; Bird, 129 F i'd. 472; British-American. 299 U. S. 15!) ; 
Button, 7 F. Supp. 597: Ex p. Van Moore. 221 Fefl. 954; Fairbanks. 
223 U. S. 215 ; First Moon, 270 U. S. 243; Hampton. 22 F. 2d 81 ; 
Henkel, 237 U. S. 45 ; Indian Oil, 240 U. S. 522 ; Kirby, ::!60 U. S. 
423; Lemmon, 106 Fed. 650 : Miller, 249 U. S. 308 ; Miller. 57 F. 2d 
987 : Minnesota, 185 U. S. 373; People, 8 F. Supp. 295; Perrin, 232 
U. S. 478; Porter 239 U. S. 170; Reeves, 16 Okla. 342; Sharp, 138 
FPd. 878; Smith, 142 Fed. 225; Thomas, 169 U. S. 264; U. 8. v . 
Barnett, 7 F. Supp. 573 ; U. S. v. Belin, 182 Ferl. Hi1 ; U. S. v. 
Dooley, 151 Fed. 697; U. S. v. Ferry, 24 F. Supp. 399; U. S. v. First, 
234 U . . S. 245; U. S. v. Flournoy, 69 Fed. 886; U. S. v. Glar'ier. 17 
F. Supp. 411; U. S. v. Gray, 201 Fed. 291 ; U. s. v. Howard, 8 F. Supp. 
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25 U. S. C. 371. USCA Historical Note: A further provi
sion annexed to the derivative section, "that no allotment 
of lands shall be made or annuities of money paid to any 
of the Sac and Fox of the Missouri Indians who were not 
enrolled as members· of said tribe on Jan. 1, 1890, but this 
shall not be held to impair or otherwise affect the rights 
or equities of any person whose claim to membership in 
said tribe is now pending and being investigated," was 
repealed by a provision of the Indian Appropriation Act of 
March 2, 1895, s. 1, 28 St. 902. Also see Historical NoteB 
under sees. 331 and 348 of Tit. 25. 

2G St. 796; Feb. 28, 189'1; C. 384-An act to amend sees. 2275 
and 2276 of the Revised Statutes of the United States pro
viding for the selection of lauds for educational purposes 
in lieu of those appropriated for other purposes.58 

26 St. 826; Mar. 3, 1891; C. 517-An act to establish circuit 
courts of appeals and to define and regulate in certain cases 
the jurisdiction of the courts of the United States, and for 
other purposes.50 Sec. 2-See 28 U. S. C. 212, 219, 221, 543, 
544. Sec. 3-See 28 U. S. C. 216, 223. 

26 St. 844; Mar. 3, 1891; C. 535-An act to authorize the Fort 
Gibson, Tahlequah · and Great Northeastern Ry. Co. to con
struct and opetate a railway through the Indian Territory, 
and for other purposes.60 

26 St. 851; Mar. 3, 1891; C. 538-An act to provide for the ad
judication and payment of claims arising from Indian 
depredations. 61 

26 St. 854; Mar. 3, 1891; C. 539-An act to establish a court of 
private land claims, and to provide for the settlement of 
private land claims in certain States and Territories.62 

26 St. 862; Mar. 3, 1891; C. 540-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 

617: U. S. v. LaRoque. 198 Fed. 645 ; U. S. v. Payne, 264 U. S. 446; 
U. S. v. Pelican, 232 U. S. 442 ; U. S. v. PowerR. 305 U. S. 527; U. S. 
v. Seuf0rt. 252 Fed. 51; U. S. v. Waller, 243 U. S. 452; Wadsworth, 
148 Fed. 771; Williams, 16 Okla. 104. 

67 Effective July 1, 1935. the permal'tent appropriation provided for 
in the last sentence of this section was rppealed by Act June 26, 1934, 
sec. 1, 48 St. 1225. Also see 31 TJ. S, C. 725 (b). 

68 A fl. 4 St. 179. sec. 1 ; 11 St. 385; 18 St. 202. 
oo Oited: 53 I. D. 593 · Ansley, 180 U. S. 253; Crabtree. 54 Fed. 432; 

Crabtree, 54 Fed. 426; Goodshot, 104 Fed. 257; McLisb, 141 U. S. 661; 
Morrison, 154 Fed. 617 ; Pickett, 216 U. S. 456 ; Sloan, 118 Fed. 283 ; 
Stephens, 174 U. S. 445; Ward, 163 U. S. 504. 

6o Sg. 1 St. 137. 
61 Sg. 23 St.. 376. A. 38 St. 791. Rp. 45 St. 986. S. 27 St. 557 ; 

28 St. 286, 424, 843; 29 St. 267; 30 St. 105, 571, 652, 924, 1214; 31 
St. 7, 221, 280, 672, 1010, 1058: 32 St. 5, 245, 1031; 33 St. 15, 394; 
34 St. 634, 1371; 35 St. 478, 907; 36 St. 202, 774, 1289; 37 St. 595, 
912; 38 St. 208, 312, 559, 1138; 39 St. 14, 801; 40 St. 2, 345, 821 ; 41 
St. 35. 503, 1015. Cited: Abrew, 37 C. Cis. 510; Albright, 53 c. Cis. 
247; Ayres, 35 C. Cis. 26; Ball, 161 U. S. 72; Barrow, 30 C. Cis. 54; 
Beam, 43 C. Cis. 61 ; Beddo, 28 C. Cis. 69 ; Bell, 39 C. Cis. 350 ; Brice, 
32 C. Cis. 23: Buchanan, 28 C. Cis. 127; Butler, 38 C. Cis. 167; Byrd, 
44 C. Cis. 498 ; Campbell, 44 C. Cis. 488 ; Carter, 31 C. Cis. 441 ; 
Church, 48 C. Cis 262; Collier, 173 U. S. 79; Conners, 33 C. Cis. 317; 
Corralitos, 178 U. S. 280 ; Corralitos, 33 C. Cls. 342; Cox, 29 C. Cis. 349 ; 
Davenport, 31 C. Cis. 430; Davidson, 34 C. Cis. 169; De Baca, 37 C. Cls. 
482 ; Dobbs, 33 C. Cis. 308; Duran. 31 C. Cis. 353; Duran, 32 C. Cls. 
273 ; Duwamish. 79 C. Cis. 530 ; Falk, 27 C. Cis. 321 ; French, 49 C. Cls. 
337 ; Friend, 29 C. Cis. 425 ; Gagnon, 38 C. Cis. 10 ; Gallegos, 39 C. 
Cis. 86 : Gamel, 31 C. Cis. 321 ; Garcia, 37 C. Cis. 243 ; Garrison. 30 
C. Cis. 272 ; Gerrard, 43 C. Cls. 67; Giddings, 29 C. Cis. 12 ; Gorhan, 
29 C. Cis. 97; Graham, 30 C. Cis. 318,...i. Hamilton, 42 C. Cis. 282; Hayes, 
44 C. Cis. 493; Hayt, 38 C. Cis. 455; ttegmer, 30 C. Cis. 405; Hernandez, 
M C. Cis. 455 ; Herring, 32 C. Cis. 536 ; Hosford. 29 C. Cis. 42 ; Hyne, 
27 C. Cis. 113; Jacltson, 34 C. Cis. 441 ; Jaeger, 27 C. Cis. 278; Jaeger, 
33 C. Cis. 214; Jaramillo, 37 C. Cis. 208; Johnson, 160 U. S. 546; .John
son. 29 C. Cls. 1 ; J_ones, 35 C. Cis. 36 ; King: 31 C. Cis. 304 ; Labadi, ?1 
C. Cis. 205: Labadie, 33 C. Cis. 476; Labadie, 31 C. Cis. 436; Labadie, 
32 C. Cis. 368; Leighton, 161 U. S. 291; Leighton, 29 C. Cis. 288; 
Litchfield, 32 C. Cis. 585; Litchfield, 33 C. Cis. 203; Love, 29 C. Cis. 
332 ; Lowe, 37 C. Cis. 413 ; Luke, 35 C. Cis. 15 ; McCollum, 33 C. Cis. 
469; McCoy, 38 C. Cis. 163 ; McKee, 33 C. Cis. 99: McKenzie, 34 C. Cis. 
278; Mares, 29 C. Cis. 197: Marks, 28 C. Cis. 147; Martin, 46 C. Cis. 
199 ; Martin, 46 C. Cis. 373 ; Mascarinas, 33 C. Cis. 94 ; Mayer, 38 
C. Cis. 553; Merchant, 35 C. Cis. 403; Mitchell. 27 C. Cis. 316; Mon
tana, 32 C. Cis. 71 ; Montoya. 180 U. S. 261 ; Moore, 32 C. Cis. 593 ; 
Murray, 46 C. Cis. 101 ; Nesbitt, 186 U. S. 153 ; Osborn, 33 C. Cis. 
304 ; Otero, 48 C. Cis. 216 ; Otero's, 48 C. Cis. 219 ; Painter, 33 C. Cis. 
114;. Pino, 38 C. Cis. 64; Price, 28 C. Cis. 422; Price, 174 U. S. 373; Pr~ce, 
33 c. Cis. 106; Redfield, 27 C. Cis. 473; Rex, 53 C. Cis. 320; Rhme, 
33 C. Cis. 481 ; Roy, 45 C. Cis. 177; Salois, 32 C. Cis. 68; Salois, 33 
C. Cis. 326; Sanchez, 48 C. Cls. 224; Scott. 33 C. Cis. 486; Stevens, 
34 C. Cis. 244; Stone, 29 C. Cis. 111 : Swope, 33 C. Cis. 223 ; Tanner, 
32 C. Cls. 192; Terrill. 35 C. Cis. 218; Thompson. 35 C. Cis. 395; 
Thompson, 44 C. Cis. 359; Thurston, 232 U. S. 469; Tully. 32 C. Cis. 1 ; 
U. S. v. Andrews. 179 U. S. 96 ; U. S. v. Conway, 175 U. S. 60; U. S. 
v. Gorham, 165 U. S. 316; U. S. v. Martinez, 195 U. S. 469: U. S. 
v. Northwestern. 164 U. S. 686 ; Valencia, 31 C. Cis. 388; Vaik, 22 
C. Cls. 241 ; Valk, 29 C. Cis. 62; Vallejos, 35 C. Cis. 489; Vincent, 
39 C. Cis. 356: Welch, 32 C. Cis. 106; Weston, 29 C. CIR. 420; Wilson, 
38 C. Cis. 6; Woolverton, 29 C. Cls. 107: Wynn, 29 C. Cis. 15; Yerke, 
173 u. s. 439. 

6_2 Bg. 9 St. 922. Cited: 54 I. D. 71. 

year ending June 30, 18911, and for prior years, and for 
other purposes. ua 

26 St. 908; Mar. 3, 1891; C. 541-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1892, and 
for other purposes.64 

26 St. 948; Mar. 3, 1891; C. 542-An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1892, and for other purposes.65 

26 St. 989; Mar. 3, 1891; C. 543-An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the year ending June 30, 1892, and for 
other purposes.66 Sec. 1~3 U. S. C. 1098. Sec. 37-43 
u. s. c. 1099. 

· 26 St. 1091; Mar. 3, 1891; C. 556-An act granting to the Mis
soula and Northern R. Co. the right of way through the 
Flathead Indian Reservation, in the State of Montana.67 

26 St. 1095; Mar. 3, 1891; C. 561-An act to repeal timber-culture 
laws, and for other purposes.68 Sec. 6-43 U. S. C. 173; 
Sec. 1Q-25 U. S.C. 426; Sec. 15-48 U. S.C. 358. 

26 St. 1111; Dec. 9, 1890; J. Res. No. 3-Joint resolution to 
authorize th~ Secretary of War to issue one thousand stands 
of arms to each of the States of North and South Dakota, 
Wyoming, Montana, and Nebraska.69 

26 St. 1114; Mar. 2, 1891; J. Res. No. 12-Joint resolution 
amendatory of and supplementary to joint resolution num
ber 3, approved Dec. 9, 1800.70 

26 St. 1124; Apr. 16, 1890; C. 87-An act to correct the patent to 
John-Secbler to certain lands in Bent County, Colorado. 

26 St. 1132; Apr. 21, 1890; C. 129--An act granting a pension to 
Robert Hill. 

26 St. 1132; Apr. 211890; C. 130-An act granting a pension to 
William R. Scurlock. 

26 St. 1134; Apr. 21, 1890; C. ·142-An act to pension John D. 
Prator for service in the Indian war. 

26 St. 1135; Apr. 21, 1890; C. 143-An act to pension Joel B. 
Tribble for service in the Indian War. 

26 St. 1135; Apr. 21, 1890; C. 144-An act to pension Henry S. 
Morgan. 

26 St. 1135; Apr. 21, 1890; C. 145-An act to pension Green B. 
Lee. 

26 St. 1144; May 19, 1890; C. 225-An act granting a pension to 
Washington F. Short. 

26 St. 1144; May 19, 1890; C. 228-An act granting a pension to 
J obnson Reddick. 

oa Cited: 21 Op. A. G. 131. 
64 S. 27 St. 282. 
65 Sg. 1 St. 437; 26 St. 92. Cit(!d: 13 L. D. 310 · 13 L. D. 318. 
66 S_q. 1 St. 619; 4 St. 4.42; 7 St. 3G, 46, 51, 69, 85, 99, 160, 161, 

179, 185, 213, 236, 242, 287, 296, 317, 321, 349, 352, 367, 401, 425. 
541. 545. 596 ; 9 St. 35, 842, 855, 904 ; 10 St. 973. 1039, 1056. 1071, 
1079, 1093, 1159, 1168; 11 St. 614, 700, 701, 702, 729. 744; 12 St. 393. 
Sec. 8, 628, 981, 1131, 1173: 13 St. 675, 694; 14 St. 650, 757, 7!:J7, ~IJ4; 
15 St. 505, 515, 517, 53R, 536, 584, 590, 622, 638, 651, 657, 676; 16 
St. 40, 720 ; 17 St. 98, 333, sec. 1 ; 19 St. 256, 265, 287 ; 22 St. 42, 43 ; 
23 St. 79, 342, 372, 376; 24 St. 388, 464; 25 St. 114, 455, 642, 645, 
688, 983, 1002, 1005, 1015. S. 27 St. 1, 5, 120, 282, 612; 28 St. 3. 
286, 876, 987 ; 29 St. 321 : 30 St. 62, 571, 924 ; 31 St. 221, 1058 ; 32 
St. 245, 982; 33 St. 189, 1048 ; 34 St. 325, 894, 1015; 35 St. 70, 781 ; 
36 St. 26!}, 1058; 37 St. 518; 38 St. 77, 582; 39 St. 123, 969; 40 St. 
561: 41 St. 3. 408, 1225; 42 St. 552, 1174; 43 St. 390. 1141; 44 St. 
453, 934; 45 St. 200, 1532; 4.6 St. 279, 1105, 1115. Cited: 20 Op. A. G. 
517 ; 8 L. D. Memo. 764 ; 13 L. D. Memo. 118 ,{ 13 L. D. 185 ; 13 L. D. 
316; 25 L. D. 364 ; Op. Sol., M. 5805. Nov. ~2. 1921, Aug. 18, 1932; 
Memo. Sol., Nov. 11, 1935, De~ .. 26, 1935: Memo. Sol. Oft'., May 5, 1938; 
Choctaw, 83 C. Cis. 140; Citizen, 26 C. Cis. 323; Creek, 78 C. Cis. 
474; Crow. 81 C. Cis. 238; Eugene Sol. Louie, 274 Fed. 47; Farrell. 
110 Fed. 942; Fort Berthold, 71 C. Cis. 308; In re Sanborn, 148 U. S. 
222; Johnson, 2R3 Fed. 954; McMurray, 62 C. Cis 458: Medawakanton. 
57 C. Cis. 357; Renfrow, 3 Okla. 161; Sisseton, 58 C. Cis. 302;. Sisseton, 
42 C. Cis. 416; U. S. v. Choctaw, 179 U. S. 494;T U. S. v. uetzelman. 
89 F. 2d 531; U. S. v. Jackson. 280 U. S. 183; u. S. v. Navarre, 173 
U. S. 77; U. S. v. Powers, 305 U. S. 527; U. S. v. Reynolds, 250 U. S. 
104; U. S. v. Sisseton, 208 U. S. 561; U. S. v. 12 Bottles, 201 Fed. 191. 

67 Cited: Renfrow, 3 Okla. 161. 
68 Sg. 12 St. 392, sec. 1 ; 18 St. 15, 22; 25 St. 888, 893. Ag. 12 St. 393. 

sec. 8. S. 28 St. 594; 30 St. 745; 44 St. 629; 48 St. 667; 49 St. 1250: 
50 St. 873. A. 28 St. 4. Cited: 25 L. D. 17; 45 L. D. 563; 50 L. D.·315; 
53 I. D. 593; 56 I. D. 110; Memo. Ind. Oft'., Jan. 7. 1937; Memo. Sol.. 
June 30, 1938, July 1, 1938, Feb. 17, 1939; Alaska, 248 U. S. 78; Cramer, 
261 TJ. S. 219: Heckman. 119 Fed. 83; Johnson, 2 Alaska 224: King. 
111 Fed. 860; LaClair, 184 Fed. 128; LaRoque, 239 U. S. 62; McGrath 
167 Fed. 473; Northern, 227 U. S. 355; Territory, 289 Fed. 671; U. s: 
v. Berrigan, 2 Alaska 442; U. S. v. Cadzow, 5 Alaska 125; U. S. v. Con
rail. 161 Fed. 829; U. S. v. LaRoque, 198 Fed. 645; U. S. v. Minnesota. 
270 U. S. 181; U. S. v. Portneuf-Marsh, 213 Fed. 601 ; U. S. v. Powers, 
305 U. S. 527 ; Ute, 45 C. Cls. 440 ; Winters, 207 U. S. 564. 

69 Bg. 24 St. 401. A. 26 St. 1114. 
70 Ag. 26 St. 1111. 
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26 St. 1163; May 24, 1890; C. 330-An act to pension Samuel 
Wyrick for service in the Indian War. 

26 St. 1163; May 24, 1890; C. 331-An act to pension William J. 
Dunn for service in the Indian War. 

26 St. 1163; May 24, 1890; C. 332-An act to pension William B. 
Carter for service in the Indian War. 

26 St. 1163; May 24, 1890; C. 333-An act to pension Mary J. 
Mann, widow of John W. Mann, who served in the Indian 
War. 

26 St. 1164 ; May 24, 1890; C. 336---An act to pension Christina 
Edson for meritorious services rendered the Government dur
ing the Indian wars in the Oregon Territory, now the State 
of Oregon. 

26 St. 1164; May 24, 1890; C. 337-An act to pension William G. 
Hill. 

26 St. 1165 ; May 24, 1890; C. 342-An act to pension Thomas K. 
Edwards for service in the Indian War. 

26 St. 1166; May 24, 1890; C. 343-An act to grant a pension to 
Huldah Burton. 

26 St. 1166; May 24, 1890; C. 344-An act to grant a pension to 
Samuel L. Dark. 

26 St. 1166 ; May 24, 1890; C. 345-An act to grant a pension to 
John Green Reed. · 

26 St. 1166; May 24, 1890; C. 347-An act to increase the pension 
of Stephen Cooper. 

26 St. 1171 ; May 27, 1890 ; C. 373-An act granting a pension to 
Jonathan Hayes. 

26 St. 1173; May 27, 1890; C. 379-An act to pension Bartola 
Thebant, a soldier in the Florida Seminole Indian war of 
1849 and 1850. 

26 St. 1181; June 20, 1890; C. 456---An act granting a pension to 
William Crowford. 

26 St. 1182; June 20, 1890; C. 458-An act granting a pension to 
William H. Chapman. 

26 St. 1184; June 20, 1890; C. 468--An act to increase the pension 
of George C. Quick. 

26 St. 1197; June 21, 1890; C. 536---An act for the relief of Isabel 
Hensley. 

26 St. 1198; June 21, 1890; C. 539-An act to grant a pension to 
Elizabeth T. Garrett. 

26 St. 1205; June 24, 1890; C. 577-An act granting a pension to 
Joseph Morris. 

26 St. 1211; June 24, 1890; C. 608-An act to pension James T. 
Furlow for service in the Indian war. 

26 St. 1227; Aug. 13, 1890; C. 733-An act granting a pension to 
Thompson N. Statham. 

26 St. 1227; Aug. 13, 1890; C. 734-An act to pension George W. 
Scott for service in the Florida war. 

26 St. 1228; Aug. 15, 1890; C. 741-An act granting a pension to 
Mrs. Christiana Frederika Zeutmeyer, of Fairfield, Minne
sota. 

26 St. 1231 ; Aug. 15, 1890; C. 754-An act granting a pension to 
A. B. Reeves. 

26 St. 1231 ; Aug. 15, 1890; C. 758--An act granting a pension to 
Mrs. M. M. Boyle. 

26 St. 1232; Aug. 15, 1890; C. 759-An act granting a pension 
to Mrs. Martha E. Grant. 

26 St. 1233; Aug. 15, 1890; C. 767-An act granting a pension 
to Oran M. Collinsworth. 

26 St. 1243; Aug. 29, 1890; C. 833-An act granting a pension 
to G. L. Pease. 

26 St. 1248; Sept. 2, 1890; C. 859-An act granting a pension 
to John L. Russell. 

26 St. 1249 ; Sept. 2, 1890; C. 865-An act granting a pension to 
Mary E. Greening, widow of Orlando A. Greening, who 
served in the Indian war. 

26 St. 1275; Sept. 27, 1890; C. 1028--An act to pension Stacey 
Keener, widow of Tillman B. Keener, deceased, who servoo 
in the Indian war. 

26 St. 1275; Sept. 27, 1890; C. 1029-An act to pension Mathew 
Lambert for service in the Indian war. 

26 St. 1276; Sept. 27, 1890; C. 1032-An Act to grant a pension 
to James Knetsar. 

26 St. 1286; Sept. 29, 1890; C. 1093-An act to pension Gabriel 
Stephens. 

26 St. 1297 ; Sept. 30, 1890; C. 1163-An act granting a pension 
to Calvin Gunn. 

26 St. 1298; Sept. 30, 1890; C. 1168-An act granting a pension 
to Thompson Riley. 

26 St. 1311 ; Sept. 30, 1890 ; C. 1231-An act to increase of pension 
to Mrs. Mary B. Cushing. 

.. 

26 St. 1319 ; Oct. 1, 1890; C. 1304-An act granting a pension to 
Samuel S. Humphreys. 

26 St. 1320; Oct. 1, 1890; C. 1305-An act granting a pension to 
Asa Joiner. 

26 St. 1330; Dec. 15, 1890; C. 21-An act to pension John D. 
Bagby. 

26 St. 1332; Jan. 6, 1891; C. 55-An act granting a pension to 
B.S. Roan. 

26 St. 1333; Jan. 6, 1891; C. 56--An act granting a pension to 
Robert A. England. 

26 St. 1333; Jan. 6, 1891; C. 57-An act to pension Carroll 
Renfro. 

26 St. 1333; Jan. 6, 1891; C. 58-An act to pension Willis Brooks. 
26 St. 1336; Jan. 21, 1891; C. 90---An act granting a pension to 

Mrs. E. J. Baldy, widow of W. H. Baldy. 
26 St. 1342; Feb. 12, 1891 ; C. 142-An act granting a pension 

to Nancy Hartley. 
26 St. 1358; Feb. 14, 1891; C. 222-An act to pension Walker H. 

Fomby for service in the Indian war. 
26 St. 1359; Feb. 14, 1891 ; C. 2'25-An act to pension Thomas 

Gorham. 
26 St. 1359; Feb. 14, 1891; C. 226---An act to pension William A. 

Todd. 
26 St. 1359; Feb. 14, 1891; C. 227-An act to pension Sarah 

Thomasson. 
26 St. 1369; Feb. 23, 189'1; C. 267-An act granting a pension to 

Levi Danley. 
26 St. 1371; Feb. 23, 1891; C. 277-An act granting a pension to 

Nathan C. Moore. 
26 St. 1377; Feb. 25, 1891; C. 314-An act granting a pension to 

Mrs. G. W. Griffith. 
26 St. 1378; Feb. 25, 1891 ; C. 318--An act granting a pension 

to Mrs. LydiaN. Atkinson. 
26 St. 1378; Feb. 25, 1891; C. 320---An act granting a pension to 

Mrs. Matilda Kent. 
26 St. 1379; Feb. 25, 1891 ; C. 322-An act granting a pension to 

Mrs. Mary . B. Floyd. 
26 St. 1379; Feb. 25, 1891 ; C. 323-An act granting a pension to 

Mary Williams. 
26 St. 1385; Feb. 27, 1891; C. 351-An act granting a pension to 

William C. Young. 
26 St. 1387; Feb. 21, 1891; C. 357-An act granting a pension to 

Joel Hendricks. 
26 St. 1387; Feb. 27, 1891; C. 358--An act granting a pension to 

Elizabeth P. Satterfield. 
26 St. 1389; Feb. 27, 1891; C. 368-An act granting a pension to 

Marcellus A. Stovall. 
26 St. 1391; Feb. 27, 1891; C. 380-An act to grant a pension to 

Margaret Hawkins. 
26 St. 1397; Feb. 28, 1891; C. 412-An act granting a pension to 

Andrew J. Wallace. 
26 St. 1398; Feb. 28, 189'1 ; C. 416-An act granting a pension to 

. Doctor Francis Lambert. 
26 St. 1400; Feb. 28, 1891; C. 426-An act granting a pension to 

Catherine McRoberts. 
26 St. 1401; Feb. 28, 1891; C. 429-An act granting a pension to 

Walter Scott. 
26 St. 1401 ; Feb. 28, 1891; C. 430-An act granting a pension to 

Mrs. Nancy Springer. 
26 St. 1407; Feb. 28, 1891; C. 461- An act to grant a pension t.o 

Mary E. Dubridge. 
26 St. 1408; Feb. 28, 1891 ; C. 462-An act to grant a pension to 

Martha Tennery, widow of James H. Tennery, of Captain 
Griffin's company, First Illinois, Black Hawk war. 

26 St. 1409; Feb. 28, 1891; C. 467-An act to grant a pension to 
Nancy F. Glenn. 

26 St. 1411 ; Feb. 28, 1891 ; C. 48o-An act granting a pension to 
Henry Allhorn. 

26 St. 1414; Feb. 28, 1891; C. 489'---An act for the relief of A .. J. 
McCreary, administrator of the estate of J. M. Hiatt, de
ceased, and for other purposes.71 

26 St. 1415; Mar. 2, 1891; C. 504-An act granting a pension to 
Cynthia M. West. 

26 St. 1417; Mar. 2, 1891; C. 514-An act to grant a pension to 
Mary C. Hoffman, widow of General William Hoffman. 

26 St. 1417; Mar. 2, 1891; C. 515-An act to grant a pension to 
Nancy Jane Knetsar, of Moline, Illinois. 

26 St. 14.20; Mar. 3, 1891; C. 576---An act granting a pen~Sion to 
Nancy E. Ellis. 

n Bg. 21 St. 291. 
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26 St. 1423; Mar. 3, 1891; C. 592-An act granting a pension to 
Mrs. Martha A. Brooks. 

26 St. 1429; Mar. 3, 1891; C. 619-An act to pension David S. 
Sanders. 

26 St. 1430; Mar: 3, 1891; C. 626--An act granting a pension to 
Susan A. Malone. 

26 St. 1465; Mar. 3, 1891; C. 729--An act granting a pension to 
William Hale. 

26 St. 1465; Mar. 3, 1891; C. 732-An act granting a pension to 
Robert A. Ware. 

27 STAT. 

27 St. 1; Jan. 28, 1892; C. 2-An act providing for the completion 
of the allotment of lands to the Cheyenne and Arapahoe 
Indians.72 

27 St. 2 ; Feb. 3, 1892; C. 3-An act to amend an act entitled 
"An act granting the right of way to the Hutchison and 
Southern R. Co. through the Indian Territory." 73 

27 St. 5; Mar. 8, 1892; C. 12-An act making appropriations to 
supply a deficiency in the appropriation for the expenses 
of the Eleventh Census, and for other purposeS.74 

27 St. 8; Mar. 18, 189·2 ; C. 18-An act to provide for certain of 
the most urgent deficiencies in the appropriations for the 
service of the Government for the fiscal year ending June 
30, 1892. 

27 St. 24; May 3, 1892; C. 59--An act to create a third division 
of the district of Kansas for judicial purposes, and to fix the 
time for holding court therein. 

27 St. 52; June 17, 1892; C. 12~An act to provide for the dis
position and sale of lands known as the Klamath River 
Indian Reservation.7

" 

27 St. 61; July 1, 1892; C. 139--An act to authorize the Secretary 
of the Interior to carry into effect certain recommendations 
of the Mission Indian commission, and to issue patents for 
certain lands. j 6 

27 St. 62; July 1, 1892 ; C. 14~An act to provide for the open
ing of a part of the Colville Reservation, in the State of 
Washington, and for other purposes.77 

27 St. 72; July 5, 1892; C. 145-An act to provide the times and 
places for holding terms of the United States courts in the 
States of Idaho and Wyoming.78 28 U. S. C. 151. 

21St. 83; July 6, 1892; C. 150-An act to authorize the Marinette 
and 'Vestern R. Co. to construct a railroad through the 
Menominee Reservation, in the State of Wisconsin.79 

27 St. 86; July 6, 1892; C. 151-An act supplementary and amend
atory to an act entitled "An · act to refer to the Court of 
Claims certain claims of the Shawnee and Delaware Indians 
and the freedmen of the Cherokee Nation and for other 
purposes," approved October 1, 1890.80 

27 St. 88; July 13, 1892; C. 15&--An act making appropriations 
for the construction, repair and preservation of certain pub
lic works or rivers and harbors, and for other purposes. 

27 St. 120; July 13, 1892; C. 164--An act making appropriations 
for the current and contingent expenses of the Indian De
partment, and for fulfilling treaty stipulations with various 
Indian tribes, for the fiscal year ending June 30, 1893, and 
for other p~1rposes.81 Sec. 1-p. 120, R. S. 2062, 25 U. S. C. 
27. ( 4 St. 735, 737, sees. 4, 12; 30 St. 573, sec. 1) ; p. 143, 
25 U.S. C. 284. 

27 St. 174; July 16, 1892; C. 195-An act making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1893, and for other purposes. 10 U. S. C. 877. 

72 Sg. 26 St. 1023. 
73 Sy. 1 St. J 37. Ay. 26 St. 485. A. 28 .Fit. 505. 
74 S(J. 19 St. 254 ; 26 St. 659. 1002. Rp. 34 St. 32f . 
'7u s~o. 24 St. 388. A. 39 St. 969. Cited: 33 L. D. 205 ; Donnelly, 

228 U. S. 243. 
10 Sy. 26 St. 712. 
77 Sy 17 St 333 sec. 1 · 24 St. 388; 26 St. 794. S. 29 St. 9, 267; 

~0 St .. 571; 34 St.' 325, 10'15; 35 St. 70, 781; 36 St. 269, 1058: 43 St. 
!)!)9. Cited: 35 L. D. 220; 45 L. D. 563: 50 L. D. 691; Collins, 73 Fed. 
735 : McFadden, 87 Fed. 154 ; U. S. v. Ferry, 24 F. Supp. 399 ; U. S. v. 
Gardner. 133 Fed. 285 ; U. S. v. Pelican, 232 U. S. 442. 

78 A. 30 St. 423. 
79 Sy. 1 St. 137. 
8o Sg. 26 St. 636. Cited: Blackfeather, 190 U. S. 368; Blackfeather, 

28 C. Cls. 447; Blackfeather, 37 C. Cis. 233; Journeycake, 28 C. Cis. 
281 ; U. S. v. Algoma, 305 U. S. 415. 

81 sn. 4 st. 442: 7 st. 36. 46;. 51, 69. 85).. 99, 114, 161, 179, 185. 213, 
236 242 287 296 317 320, o49, 352, 4:<:5. 541. 545. 596; 9 St. 35, 
842' 854' 855' 904'. 10 'st. 10B9. 1056. 1011. 1079. 1168; 11 st. 614. 
1oo: 102.' 729.' 744 ;' 12 st. 628. 981 , 1130, 1173; 13 st. 624, 675. 691: 
14 St 650 757 787 · 15 St. 515.· 584, 5fl0. 596, 622, 638, 651, 657, 676; 
16 St 40 '355' 720 ;' 19 St. 254. 256, 287; 22 St. 43; 23 St. 79, 341; 
24 st: 38.8; 25 St. 114, 643, 645, 688, 894, 1005; 26 St. 756, 1028, 
1033, 1037, 1040. 1043. S. 27 St. 612; 28 St. 286, 876; 29 St. 321; 

27 St. 183; July 16, 1892; C. 196--An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1893, and 
for other purposes.82 

27 St. 260; July 23, 1892; C. 234--An act to amend sees. 2139, 
2140, and 2141 of the Revised Statutes touching the sale of 
intoxicants in the Indian country, and for other purposes.~3 

Sec. 1-25 U. S. C. 241 (R. S. sec. 2139, 19 St. 244, sec. 1; 
29 St. 506, sec. 1) .81 See Historical Note 25 U. S. C. A. 241. 
25 U. S. C. 243.85 USCA Historical Note: Instant section 
was derived from provisions added to R. S. sec. 2139 as part 
of the amendments of that section made by instant Act. 
Said provisions contained a clause relating to arrests in the 
Indian Territory which was omitted from the Code section 
as having been supers~ded by the admission of that Terri
tory and t:Ge Territory of Oklahoma into the Union as the 
~tate of Oklahoma, pursuant to Act June 16, 1906, 34 St. 267. 

27 St. 272 ; July 26, 1892; C. 256--An act to legalize the deed 
and other records of the Office of Indian Affairs, and to 
provide and authorize the use of a seal by said office.06 

Sec. 1-25 U. S. C. 4. USCA Historical Note: The deed 
records legalized by this act begin in 1825. These deeds 
show the transfer of lands granted to individual Indians 
under the several treaties since 1817 whenever a restric
tion was made that the lands should not be sold without 
the consent of the President: also the transfer of those 
lands allotted to individual Indians, the patent for which 
contained a similar restrictive clause upon the sale of the 
land. The other records referred to are those of the cur
rent corresponde~1ce of the office, of treaties before ratifica
tion, of contracts made with special attorneys, and of similar 
papers. Some of those records run back to 1800, and a few 
even prior to that date, when the office was under the War 
Department, but it waR not until the year 1824 that a regular 
record of all the correspondence of the office was inaugu
rated and kept up. Sec. 2-25 U. S. C. 5. (See Historical 
Note sec.1) ; 38 U. S.C. 43. Sec. 3-25 U.S. C. G. (See .His
torical Note sec. 1.) Sec. 4-25 U. S.C. 7. (See Historical 
Note sec 1.) 

27 St. 281; .July 27, 1892; C. 277--An act granting pensions to 
the survivors of the Indian wars of 1832 to 1842, inclusive, 
known as the Black Hawk war, Creek war, Cherokee dis
turbances, and the Seminole war.87 Sees. 1, 2-38 U. S. C. 
371; Sec. 3-38 U. S. C. 379; Sec. 5-38 U. S. C. 378. 

27 St. 282; July 28, 1892; C. 311-An act making appropriations 
to supply · deficiencies in the appropriations for the fiscal 
year ending June 30, 1892, and for prior years, and for 
other purposes.88 

27 St. 336; July 30, 1892; C. 329--An act to authorize the Denison 
and Northern Ry. Co. to construct and operate a railway 
through the Indian Territory, and for other purposes.8~ 

27 St. 348; Aug. 4, 1892; C. 376-An act for the relief of the 
Eastern Band of Cherokee Indians.00 

27 St. 349; Aug. 5, 1892; C. 380-An act making appropriations 

30 St. 62. 571, 924 ; 31 St. 221. 1058; 32 St. 245, 982 ; H3 St. 189, 
1048 : 34 St. 325. 1015 : 35 St. 70. 781 ; 36 St. 269 ; 37 St. 518; 38 St. 
77. 582: 39 St. 123, 969; 40 St. 561; 41 St. 3, 408, 1225; 42 St. 552, 
1174 ; 4H St. 390. 1141 ; 44 St. 453. 9M : 45 St. 200. 1562; 46 St. 279. 
1115. Cited: 20 Op. A. G. 517; 44 L . D. 524; Beck, 65 Fed. 30 · Farrell, 
110 Fed. 942 ; Kindred, 225 U. S. 582; Medawakanton, 57 C. Cis. 357 ; 
U. S. v. Boyd, 68 Fe<l 577; U. S. v. Boyd, 83 Fed. 547. 

82 Cited: Op. Sol., M. 8860, Nov. 1. 1922. 
sa Sg. 1 St. 91, sec. 33 ; 1 St. 334, sec. 4; 5 St. 516, sec. 1. .clg. 

4 St. 564, sec. 4 : 13 St. 29 ; 19 St. 244. ,<:j, 28 St. 876; 40 St. 561 ; 
41 St. 3. Rp. 29 St. 506; 48 St. 396. Cited: Russell, 18 Yale L. J. 328; 
25 Op. A. G. 416 ; Browning. 6 F. 2d 801 ; Buchanan, 15 F. 2d 496 ; 
Buffo 213 Fed. 222; Cecil , 225 Fed. 368; Chambliss, 218 Fed. 154; 
Clairmont, 225 U. S. 551; Dick, 208 U. S. 340: Edwards, 5 F. 2d 17; 
Elam. 7 F. 2d 887 ; Ex p. Webb. 225 U. S. 663 · Harris, 249 Fed. 41 ; 
Johnson 234 U. S. 422; Joplin, 236 U. S. 531; Kennedy, 265 U. S. 344; 
Lucas, i5 F. 2d 32 : McClintic, 283 Fed. 781 ; Morgan, 224 Fed. 698 ; 
Morrison, 6 F . 2d 809 ; Morrison, 6 F. 2d 811 ; Nelson, 18 F. 2rl 522 : 
Parks, 225 FPd. 369 ; Pards, 1 Ind. T. 43 ; Renf1:o. J 5 F. 2d 991 ; 
Renfrow 3 Okla. J61; Salazar, 236 Fed. 541; Sarlls, Hi2 U. S. 570: 
Schaap '210 Fed. 853 · Sharpe, 16 F. 2d 876; Swafford, 25 F. 2d 581 ; 
U. S. ~- Belt. 128 Fed. G8; U. S. v. Birdsall, 23~ U. S. 223; U . S. "· 
Luther. 260 Fed. 579; U. S. v. Miller. 105 Fed. 944 ; U. S. v. 12 Bottles. 
201 Fed. 191 ; U. S. v. Wright, 229 U. S. 226; U. S. Exp .. 191 Fed. 673 ; 
Memo. SoL, Oct. 13, 1933; Op. Sol., M. 29147, May 6, 1937. 

84 A. 52 St. 696, sec. 1. Also see 25 U. S. C. 241a (28 St. 697, Sf'C. 8) 
and 25 U S. C. 244a (48 St. 396). 

so R. as· to former "Ind. '.rerritory", Okla., by 25 U. S. C. 244a. 
sG Cited: 25 Op. A. G. 460 ; Bowling 299 Fert. 438. 
s1 Rpo. 17 St. 573. sec. 25. S. 27 St. 4 29; 30 St. 1416. A. 32 St. 

399 ; 35 St. 553 ; 37 St. 679 ; 39 St. 1199 ; 44 St. 1361 ; 50 St. 786. 
Oitecl: Dnwamish. 79 C. Cis. 530. 

88 Sg. 23 St. :J-~4; 26 St. 81, 749, 938. 1009. 
89 Sg. 1 8t. J H 1. A. 29 St. 128; ~0 St. 345. 
oo fl. 28 St. 594. Cited: U. S. v. Boyd. 68 Fed. 577; U. S. v. Swain 

Co., N. C., 46 F. 2d 99 ; U. S. v. Wright, 53 F. 2d 300. 
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for sundry civil expenses of the Government for the fiscal 
ye::tr ending June 30, 1893, and for other purposes. 

27 St. 394; Apr. 6, 1892; J. Res. No. 6-Joint resolution con
struing article four of the agreement with the Citizen Band 
of Pottawatomie Indians in Oklahoma Territory and 
elsewhere. 

27 SL 417; Jan. 12, 1893; C. 32-An act granting to the Blue 
:Mountain Irrigation and Improvement Co. a right of way 
for reservoir and canals through the Umatilla Indian Reser
vation in the State of Oregon.u1 

27 St. 420; Jan. 20, 1893; C. 39-An act granth1g to the Yuma 
Pumping Irrigation Co. the right of way for two ditches 
across that part of the Yuma Indian Reseryation lying in 
Arizona. 

21 St. 426; Jan. 28, 1893; C. 52-An act to authorize the Court 
of Claims to hear and determine the claims of certain New 
York Indians against the United States.02 

27 St. 429; J:i""' •b. 3, 1893; C. 58-An act relating to proof of citi
zenship of applicants for Indian-war pensions under the act 
of Congress approved July 2'7, 1892.03 38 U. S. C. 317. 

27 St. 456; Feb. 15, 1893; C. 120--An act granting right of way 
to the Colorado River Irrigation Co. through the Yuma 
Indian Reservation in California.ll4 

27 St. 465; Feb. 20, 1893; C. 144-An act to grant to the Gaines· 
ville, Oklahoma and Gulf Ry. Co. a right of way through the 
Indian Territory, and for other purposes.95 

27 St. 468; Feb. 20, 1893; C. 145-An act to ratify and confirm 
agreement between the Puyallup Indians and the Northern 
Pacific R. Co. for right of way through the Puyallup Indian 
Reservation. 

27 St. 469.J Feb. 20, 1893; C. 147-An act to restore to the public 
domain a portion of the White 1\Iountain Apache Indian 
Reservation, in the Territory of Arizona, and for other 
purposes.06 

27 St. 470; Feb. 20, 1893; C. 14&--An act to ratify and confirm 
an agreement made between the Seneca Nation of Indians 
an<l "William B. Barker.07 

• 

27 St. 473; Feb. 23, 1893; C. 1G4-An act to provide for the publi
cation of the Eleventh Census. 

27 St. 478; Feb. 27, 1893; C. 16&--An act making appropriations 
for the sup110rt of the Army for the fisc;1l year ending 
June 30, 1894, and for other purposes. 

27 St. 487; Feb. 27, 1893; C. 169-An act to authorize the Kansas 
City, Pittsburg and Gulf R. Co. to construct and operate 
a railroad, telerrraph, nnd telephone line through the Indian 
Territory, and for other pnrposes.98 

27 St. 492; Feb. 27, 1893; C. 171-An act to grant to the Chicago, 
Rock Island and Pacific Ry. Co. a right of way through the 
Indian Territory, and for other purposes.99 

27 St. 493; Feb. 28, 1893 ; C. 175-An act granting to the Chicago, 
Rock Island and Pacific Ry. Co. the use of certain lands at 
Chickasha Station, and for a "Y" in the Chickasaw Nation. 
Indian Territory.1 

27 St. 523; Mar. 1, 1893; C. 187-An act making appropriations 
for the payment of invalid and other pensions of the United 
States for the fiscal year ending June 30, 1894, and for 
other purposes. 

27 St. 524: Mar. 1, 1893; C. 188-A11 act to grant to the Gaines
ville, McCallister and St. Louis Ry. Co. a right of way 
through the Indi:m Territory, nnd for other purposes.2 

27 St. 529; Mar. 1. 1893: C. 192-An act extending the time for 
the f•onstrnctiori of th('> Big Horn Southern Railroad through 
the Crow Indian R servatjon.3 

:27 St. !)57; Mar. 3, 1893; C. 203-An act to ratify and confirm 
an agreement with the Kickapoo Indians in Oklahoma Terri
tor;v. and to make appropriations for carrying the same into 
effect! 

~~~1tP~~ ~~!4York Indians. 41 C. f'ls. 4G?; New York Indin.n~. 40 
C. Cis. 448; New York Indians, 170 TJ. S. 1; U. S. v. New York Indians, 
l'iH U. S. 464. 

113 Sg. 27 St. ?81. 
1)4 S . 28 St. 286, 
o5 Sg. 1 St. 137. 
oot:J. ~1 St. 952. Cited: 29 Op. A. G. 239; Op. Sol., M. 27878, May 

20, 1906. 
n S. 30 St. 62. 
9s So. J St. 137. A. 28 St. 744; 29 St. 6. 

. "n Sg. 1 St. 137, S. 30 St. 327. 
1 [::!g. 24 ~t. 446. 
2 s,.,. 1 St. 137. .A. 29 St. 44; 30 St. 891. 
8 ArJ. ?;) St. 660. sec. 4. Cited: n. S. v. Soldana, 246 U. S. 530. 
4 Sg. 12 St. 393. sPc·. 8 ; 17 St. ~33, sec. 1 : 24 St. 388 ; 26 St. 851. 

h'. 30 St. RM: 32 St. 982: 34 St. 325. Cited: U. S. v. Reily, 29 U. S. 33; 
U. H. ex rel. Search, 3 Okla. ·404. 

27 St. 568; Mar. 3, 1893; C. 205-An act to provide for the adjust· 
ment of certain sales of lands in the late reservation of 
the confederated Otoe and Missouria tribes of Indians in 
the States of Nebraska and Kansas.5 

27 St. 572; 1\Iar. 3, 1895; C. 208--An act making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1894, ann for other purposes. 

27 St. 612; Mar. 3, 1893; C. 209-An act making appropriations 
for current and contingent expenses, and fulfilling treaty 
stipulations with Indian tribes, for fiscal year ending June 
30, 1894.6 Sec. 1-p. 614, 25 U. S. C. 67; p. 628, 25 U. S. C. 
283; p. 631, 25 u. s. c. 175, 178; p. 635, 25 u. s. c. 283. 

27 St. 646; Mar. 3, 1893; C. 210-An act making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1893, and for prior years, and for 
other purposes.7 

27 St. 675; Mar. 3, 1893; C. 211-An act making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1894, and 
for other purposes. 

27 St. 744; Mar. · 3, 1893; C. 219-An act for the relief of the 
Stockbridge and Munsee tribe of Indians, in the State of 
Wisconsin.8 

27 St. 747; Mar. 3, 1893; C. 224-An act to authorize the Inter
oceanic Ry. Co. to construct and operate railway, telegraph, 
and telephone lines through the Indian Terirtory.0 

27 St. 753; Jan. 18, 1893; J. Res. No. 7-Joint resolution to 
authorize the Secretary of the Treasury to cover back into 
the Treasury $48,000 of the appropriation to Choctaw and 
Chickasaw Indians. 

27 St. 768; June 9, 1892; C. 111-An act for the relief of the 
estate of John W. Whitfield, late register of the land office 
in the Delaware land district of Kansas. 

27 St. 769; June 17, 1892; C. 121-An act to pension Elizabeth 
R. Crawford, widow of C. A. Crawford, soldier in Creek 
war of 1836. 

27 St. 772; July 13, 1892; C. 167-An act granting a pension to 
Eliza M. Boatright, the surviving widow of Alexander M. 
Boatright, who was a soldier in the Black Hawk war. 

27 St. 773; July 14, 1892; C. 178--An act to pension Andrew J. 
Jones, for services in the Indian wars. 

27 St. 773; July 14, 1892; C. 18o-An act granting a pension to 
William S. Woodward. 

27 St. 774; July 14, 1892; C. 182-An act granting a pension to 
Noah Staley. 

5 SrJ. 21 St. 380. S. 31 St. 5!l. 
6 Sg. 1 St. 619; 4 St. 442; 7 St. 36, 46, 51, 69, 85, 99, 114, 161, 179, 

185, 213, 236, 242, 287, 296, 317, 320, 348, 352. 425, 541, 545, 596; 9 St. 
35, 265. 842, 854, 855; 10 St. 949, 1039, 1056, 1071, 1079, 1168; 11 
St. 614, 700, 702. 729, 744; 12 St. 628, 652, 981, 1173 · 13 St. 675, 
694; 14 St. 541, 650, 757, 7R7; 15 St. 515, 584, 590, 596, 622, 637, 638, 
G51, 657, 676; 16 St. 40, 355, 720; 18 St. 254, sec. 3; 19 St. 254, 256, 
287; 22 St. 43, 341 ; 23 St. 79 ; 24 St. 388; 25 St. 114, 642, 643, 645, 
688. 894, 1005; 26 St. 81, 340, 756, 894. 1026, 1028. 1033. 1035, 1037, 
1038 ; 27 St. 139. .Ag. 23 St. 342. S. 28 St. 286, 579, 764, 876. 910 ; 
29 St. 17, 267, 321; 30 St. 62, 495, 571, 924 · 31 St. 221 1058; 32 
St. 245, 982 ; 33 St. 565 ; 34 St. 325, 1015; 35 St. 70, 781 ; 36 St. 269; 
37 St. 518. 1058;. 38 St. 77. 582; 39 St. 123, 696, 969 ; 40 St. 561; 
40 St. 1316; 41 o:st. 3, 408. 1156, 1225; 42 St. 552, 1174; 43 St. 390, 
1141 ; 44 St. 453, 934 ; 45 St. 200, 378. 1562 ; 46 St. 279. 1115; 47 St. 
91, 820;... 48 ~t. 362 ; 49 St. 176, 1757 ; 50 St. 564 ; 52 St. 291. Cited: 20 
Op. A. u. 620; 20 Op. A. G. 724L· 20 Op. A. G. 749; 27 Op. A. G. 530; 
16 L. D. 431 ; 20 L. D. 157 ~ 38 . D. 559; 53 I. D. 48 : 53 I. D. 50!:!; 
Memo. Sol. Off., Jan. 22, 19o6; 1 L. D. Memo. 35: 1 L. D. Memo. 502; 
2 L. D. Memo. 386; Bird. 129 Fed. 472; Chase, 256 U. S. 1; Chase, 238 
Fed. 887 : Cherokee. 85 C. Cis. 76 ; Cherokee. 187 U. S. 294 ; Cherokee, 
270 U. S. 476; Cherokee, 223 U. S. 108; Choate, 224 U. S. 665; Choctaw, 
81 C. Cis. 1; Choctaw, 83 C. Cis. 140; Clay, 282 Fed. 2G8; Crawford, 
3 Ind. T. 10; Dick, 6 Ind. T. 85; Duwamish, 79 C. Cis. 530; Eastern 
Cherokees, 45 C. Cis. 104; Easte·rn or Emigrant, 82 C. Cis. 180; English. 
224 U. S. 680; .First, 59 F. 2d 367; Fish, 52 F. 2d 544; Gilpin. 256 
U. S. 10; Gleason, 224 U. S. 679; Goat, 224 U. S. 458; Goudy, 203 
U. S. 146 ; Hecl~:man, 224 U. S. 413 : In re Lands of Five, 199 Fed. 811 ; 
In re Lelah-Puc-Ka-Chee, 98 Fed. 429; Jacobs, 223 U. S. 200; Jefferson, 
247 U. S. 288; KimbPrlin. 104 Fed. 653 .i Lowe, 223 U. S. 95; M. K. 
& 'l'. Hy., 46 C. Cls. 59; Malone. 212 Feu. 668; Marlin, 276 U. S. 58 ; 
Matter of Heff, 197 U. S. 488; Medawakanton, 57 C. Cls. 357 ; Meeker, 
173 l!"'ed. 216; Mullen, 224 U. S. 448; Nunn, 216 Fed. 330; Pnwnee, 
56 C. Cis. 1; Seminole, 78 C. Cis. 455; Sisseton, 42 C. Cis. 416; Sloan, 
118 Fed. 283; Stephens, 174 U. S. 445: Tiger, 221 U. S. 286; U. S. v. 
Allen, 179 Fed. 13 : U. S. v. Ashton, 170 Fed. 509; U. S. v. Chase. 245 
U. S. 89 ; U. S. v. Cherokee. 202 U. S. 101 ; U. S. v. Hayes. 20 F. 2d 
R73 ; U. S. v. Kopp, 110 Fed. 160 ; U. S. v. Mathewson. 32 F. 2d 745; 
U. S. v. Shock, 187 Fed. 862: U. S. v. Sisseton, 208 U. S. 561: U. S. v. 
Watashe. 102 F. 2d 428; Wallace, 204 U. S. 415; Winton, 255 U. S . 
37~ ~-~~o~';a6~. 238 U. S. 284. 

s Sg. 16 St. 404. S. 28 St. 876; 34 St. 325 : 39 St. 123. Oited: 25 
L. D. 17 ; Op. Sol., D. 42071, Dec. 29, 1921: Memo. Sol. Ofl'.. .Tan. 2, 
1934 ; Stockbridge, 61 c. Cls. 472 ; U. S. v. Paine, 206 U. S. 467. 

o Sg. 1 St. 137. A. 29 St. 93. 
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27 St. 774; July 14, 1892; C. 183-An act granting a pension to 
James A. Davis. 

27 St. 774; July 14, 1892; C. 184-An act granting a pension to 
Harmon H. McElvery. 

27 St. 775; July 14, 1892; C. 185-An act granting a pension to 
David C. Barrow. 

27 St. 775; July 14, 1892; C. 186---An act granting a pension to 
Mary Catlin. 

27 St. 776; July 14, 1892; C. 191-An act for the relief of Fred
erick Meredith, late a soldier in the Indian war of 1832. 

27 St. 779; July 20, 1892; C. 211-An act for the relief of Mrs. 
Sarah J. Waggoner. 

27 St. 783; July 23, 1892; C. 245-An act granting a pension to 
Joseph J. Cranberry. 

27 St. 788; July 27, 1892; C. 287-An act to increase the pension 
of John D. Prator. 

27 St. 788; July 27, 1892; C. 288-An act to pension Reuben 
Riggs. 

27 St. 788; July 27, 1892; C. 29~An act to pension Nancy 
Campbell. 

27 St. 789; July 27, 1892; C. 292-An act granting relief to Jere
miah White, of Osage City, Kansas. 

27 St. 791; July 27, 1892; C. 301-An act granting a pension to 
James Smith. 

27 St. 795; July 30, 1892; C. 335-An act granting a pension 
to John Mercer. 

27 St. 795; July 30, 1892; C. 337-An act granting a pension to 
Stark Frazier. 

27 St. 796; July 30, 1892; C. 342-An act granting a pension to 
James W. Kirtley. 

27 St. 797; July 30, 1892; C. 346---An act granting a pension to 
Susanna Davis. 

27 St. 797; July 30, 1892; C. 347-An act granting a vension to 
Henry J. Alvis. 

27 St. 802; Aug. 4, 1892; C. 377-An act granting a pension to 
Ellen Carpenter. 

27 St. 804; Aug. 5, 1892; C. 393~An act granting a pension to 
W. W. Harllee. 

27 St. 804; Aug. 5, 1892; C. 394-An act granting a pension to 
John A. Dean. 

27 St. 810; Dec. 19, 1892; C. ~An act granting a pension to Ten
doy, chief of the Bannocks, Shoshones, and Sheepea ters tribe 
of Indians. 

27 St. 817; Feb. 11, 1893; C. 87-An act granting a pension to 
Abraham B. Simmons. of Captain Thomas Tripp's company, 
in Colonel Brisbane's regiment, South Carolina Volunteers, 
in the Florida Indian war. 

27 St. 817; Feb. 11, 189'3; C. 88-An act to pension Susan S. 
Murphy. 

27 St. 824 ; Feb. 15, 1893; C. 134-An act granting a pension to 
Jesse Cleaveland. 

27 St. 831; Mar. 3, 189'3; C. 233-An act for the relief of Louis G. 
Sanderson, of Craighead County, Arkansas. 

27 St. 952; Apr. 18, 1892-convention-Great Britain. 

28 STAT. 
28 St. 3; Oct. 20, 1893; C. 5-An Act Granting settlers on certain 

lands in Oklahoma Territory the right to commute their 
homestead entries, and for other purposes.10 

28 St. 4; Nov. 1, 1893; C. 7-An Act To amend section six of the 
act approved March 3, 1891, entitled "An act to repeal timber 
culture laws, and for other purposes." 11 

28 St. 5; Nov. 3, 1893; C. 1Q-An Act To provide for the time and 
place of holding the terms of the United States circuit and 
district courts in the State of South Dakota. 

28 St. 9; Nov. 3, 1893; C. 16---An Act To regulate t.he fees of the 
clerk of the United States Court for the Indian Territory. 

28 St. 12; Oct. 14, 1893; J. Res. No. 9-Joint Resolution Author
izing the State of Wisconsin to place in Statuary Hall at 
the Capitol the statue of Pere Marquette. 

28 St. 16; Dec. 21, 1893; C. 3-An Act Making appropriations to 
supply further urgent deficiencies in the appropriations for 
the fiscal year ending June 30, 1894, ~nd for prior years. and 
for other purposes. 

28 St. 22; Dec. 21, 1893 ; C. 9---An Act To grant the right of way 
to the Kansas, Oklahoma Central and Southwestern Ry. Co. 
through the Indian Territory and Oklahoma Territory, and 
for other purposes.12 

1o S,q. 26 St. 989. B. 28 St. 876. 
11 A.g. 26 St. 1095. 
~ Sg. 1 St. 137. A.. 29 St. 529; 30 St. 844. 

28 St. 27; Jan. 22, 1894; C. 14-An Act To extend the time for the 
construction of the railway of the Choctaw Coal and Ry. 
Co.13 

28 St. 37 ; Feb. 9, 1894 ; C. 26---An Act Extending the time allowed 
the Umatilla Irrigation Co. for the construction of its ditch 
across the Umatilla Indian Reservation, in the State of 
Oregon.14 . 

28 St. 41; Mar. 12, 1894; C. 37-An Act Making appropriations to 
supply further urgent deficiencies in the appropriations for 
the fiscal year ending June 30, 1894, and for prior years, and 
for other purposes. 

28 Stat. 47; Mar. 29, 1894; C. 49---An Act T'o regulate the making 
of property returns by officers of the Government. Sec. 1-31 
U. S. C. 89; Sec. 2-31 U. S. C. 90; Sec. 3-3.1 U. S. C. 9'1; Sec. 
4-31 u. s. c. 92. 

28 St. 58; Apr. 21, 1894; C. 61-,---An Act To provide for further 
urgent deficiencies in the appropriations for the service of 
the Government for the fiscal year ending June 30, 1894, 
and for other purposes. 

28 St. 71 ; May 4, 1894; C. 68--An Act To ratify the reservation of 
certain lands made for the benefit of Oklahoma Territory, 
and for other purposes. · 

28 St. 72 ; May 7, 1894 ; C. 69-An Act To authorize the recon
struction of a bridge across the Niobrara River near 1he 
village of Niobrara, Nebraska, and making an appropriation 
therefor. 

28 St. 84; May 30, 1894; C. 86-An Act To amend an Act entitled 
"An Act to provide for the sale of the remainder of the reser
vation of the Confederated Otoe and Missouria Indians in 
the States of Nebraska and Kansas, and for other purposes," 
approved March 3, 1881.15 

28 St. 86; June 6, 1894; C. 93-An Act Defining and permanently 
fixing the northern boundary line of the Warm Spring Indian 
Reservation, in the State of Oregon.16 

28 St. 86; June 6, 1894; C. 94-An Act To extend and amend an 
Act entitled "An Act to authorize the Kansas and Arkansas 
Valley Railway to construct and operate additional lines of 
railway through the Indian Territory, and for other pur
poses," approved February 24, 1891.17 

28 St. 87; June 6, 1894; C. 95-An Act Granting the right of way 
to the Albany and Astoria R. Co. through the Grand Ronde 
Indian Reservation, in the State of Oregon. 

28 St. 95; June 27, 189'4; C. 117-An Act Granting to the Eastern 
Nebraska and Gulf Ry. Co. right of way through the Omaha 
and \Vinnebago Indian reservations, in the State of Ne
braska.18 

28 St. 99; July 6, 1894; C. 125-An Act Granting to the Brainerd 
and Northern Minnesota Ry. Co. a right of way through the 
Leech Lake Indian Reservation in the State of Minnesota. 

28 St. 103; July 16, 1894; C. 136r--An Act To authorize the con
struction of a wagon and foot bridge across the South, or 
Main, Canadian River at or near the town of Noble, in 
Oklahoma Territory. 

28 St. 107; July 16. 1894; C. 138-An Act To enable the people of 
Utah to form a constitution and State government, and to be 
admitted into the Union on an equal footing with the original 
States.19 

28 St. 112; July 18, 1894; C. 14o-An Act Granting to the Saint 
Paul, Minneapolis and Manitoba Ry. Co. the right of way 
through the White Earth, Leech Lake, Chippewa, and Fond 
du Lac Indian reservations in the State of Minnesota.20 

28 St. 113; July 18, 1894; C. 141-An Act Making appropriations 
for the payment of invalid and other pensions of the United 
States for the fiscal year ending June 30, 1895, and for oth~r 
purposes. 

28 St. 118; July 23, 1894; C. 152-An Act Granting to the Co
lumbia Irrigation Company a right of way through the 
Yakima Indian Reservation, in Washington.21 

28 St. 162; July 31, 1894; C. 174-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 18915, and for 
other purposes. Sec. 3, p. 20~25 U. S. C. 96 (18 St. 450, 

13 Sg. 1 St. 137; 25 St. 38; 25 St. 668. Ag. 26 St. 765. Cited: Choc
taw, 6 Ind. T. 515; Choctaw, 0. & G. R. R., 256 U. S. 531; U. S. ex rei. 
Search, 3 Okla. 404. 

14 Sg. 23 St. 340. Ag. 26 St. 745. 
15 A.g. 21 St. 380. 
16 Sg. 12 St. 963 : 26 St. 355. S. 46 St. 1033. 
17 Sg. 1 St. 137. A.g. 26 St. 783. 
1s A.. 29 St. 512. 
19 S. 47 St. 1418. Cited: Cramer, 261 U. S. 219. 
20 S. 29 St. 592. 
21 8. 29 St. 321 ; 30 St. 571. 
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sec. 7; 42 St. 24, sec. 304) See Historical Note 25 U. S. C. A. 
96; Sec. 4, p. 206-25 U. S. C. 97 (19 St. 199, sec. 3; 34 St. 
328; 42 St. 24, sec. 304); Sec. 7, p. 20~25 U. S. C. 96 (See 
sec. 3 re above). 

28 St. 215; Aug. 1, 1894; C. 179--An Act to regulate enlistments 
in the Army of the United States.22 

28 St. 2"29; Aug. 4, 1894; C. 21~An Act To grant to the Arkansas, 
Texas and Mexican Central Ry. Co. a right of way through 
the Indian Territory, and for other purposes.23 

28 St. 233 ; Aug. 6, 1894; C. 228--An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1895, and for other purposes.% 

28 St. 263; Aug. 8, 1894; C. 236-An Act To require railroad com
panies operating railroads in the Territories over a right of 
way granted by the Government to establish stations and 
depots at all town sites on the lines of said roads established 
by the Interior Department. 

28 St. 276; Aug. 11, 1894; C. 25~An Act Extending the time of 
payment to purchasers of lands of the Omaha tribe of In
dians in Nebraska, and for other purposes.25 

28 St. 286; Aug. 15, 1894; C. 290--An Act Making appropriations 
for current and contingent expenses of the Indian Depart
ment and fulfilling treaty stipulations with various Indian 
tribes for the fiscal year ending June 30, 1895, and for other 
purposes.26 Sec. 1, p. 305-25 U. S.C. 345 (31 St. 760, sec. 1; 
36 St. 1167, sec. 291). USCA Historical Note : This section 
( 345) was derived from sec. instant act, as amended by 3J 
St. 760, sec. 1, entitled, "An Act Amending the Act of August 
15, 1894, entitled 'An Act' " etc. The derivative section, ns 
originally enacted, did not contain the provision in paren
thesis, now found in the code section, the amendment con
sisting in inserting this provision. In the Code section the 
word "district" was substituted wherever the word "circuit" 
was found in the original derivative section because of the 
abolition of the circuit courts and the transfer of thelr 
jurisdiction to the district courts by 36 St. 1167, and the 
words in the code section "held Aug. 15, 1894" just before 
the words "by either of the Five Civilized Tribes" were sub
stituted for the words "now held" in the original derivative 
section. Sec. 1, p. 30~25 U. S. C. 402; 27 Sec. 1, p. 311-25 
U. S. C. 281; Sec. t-25 U. S. C. 99; Sec. 10-25 U. S. C. 44 
(See 25 U. S. C. 472) ; Sec. 11-25 U. S. C. 286 (28 St. 906, 
sec. 1). 

28 St. 372; Aug. 18, 1894; C. 301-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1895, and for other purposes.23 

22 Rp. 41 St. 1077. 
23 Sg. 1 St. 137. A. 30 St. 399. 
uS. 34 St. 1371. Cited: 53 I. D. 133. 
25 Sg. 22 St. 341. 

28 St. 424; Aug. 23, 1894; C. 307-An Act Making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1894, and for prior years, and for 
other pruposes.20 

28 St. 489'; Aug. 23, 1894; C. 311-An Act Granting to the 
Northern Mississippi Ry. Co. right of way through certain 
Indian reservations in Minnesota. 

28 St. 502; Aug. 24, 1894; C. 330-An Act To authorize pur
chasers of the property and franchises of the Choctaw Coal 
and Ry. Co. to organize a corporation and to confer upon 
the same all the powers, privileges, and franchises vested in 
that company.30 

28 St. 504; Aug. 27, 1894; C. 342-An Act Granting to the Duluth 
and Winnipeg R. Co. a right of way through the Chippewa 
and White Earth Indian reservations in the State of Min
nesota. 

28 St. 505; Aug. 2:l, 1894; C. 343-An Act To amend an Act en
titled ''An Act to amend an Act entitled 'An Act granting 
the right of way to the Hutchison and Southern R. Co. 
through the Indian Territory.'" 31 

28 St. 507; Aug. 27, 1894; C. 346-An Act Authorizing the issue of 
a patent to the Presbyterian Board of Home Missions for 
certain lands on the Omaha Indian r-eservation for school 
purposes. . 

28 St. 509; Aug. 27, 1894; C. 349-An Act To reduce taxation, to 
provide revenue for the Government, and for other purposes. 

28 St. 576; Dec. 19, 1893; J. Res. No. 5-Joint Resolution For the 
protection of those parties who have heretofore been allowed 
to make entries for lands within the former Mille Lac Indian 
Reservation in Minnesota.32 

28 St. 579; Mar. 31, 1894; J. Res. No. 1~Joint Resolution Au
thorizing and directing the Secretary of the Treasury to 
receive at the sub-treasury in the city of New York from 
R. '1.\ Wilson and Company, or assigns, the money amounting 
to $6,740,000, to be paid to the Cherokee Nation, and to place 
the same to the credit of the Cherokee Nation.33 

28 St. 580; Apr. 2, 1894; J. Res. No. 17-Joint Resolution Author
izing the Secretary of the Interior to cause the settlement of 
the accounts of Special Agents Moore and Woodson, under 
the treaty of 1854, with the Delaware Indians, and so forth.84o 

28 St. 589; Aug. 6, 1894; J. Res. No. 42-Joint Resolution Au
thorizing proper officers of the Treasury Department to ex
amine and certify claims in favor of certain counties in 
Arizona.as 

28 St. 592; Aug. 28, 1894; J. Res. No. 53-Joint Resolution To 
change the initials of a name in the Indian appropriation 
bill. 

28 St. 594; Dec. 13, 1894; C. 3-An Act To provide for the location 
and satisfaction of outstanding military bounty land war
rants and certificates of location under section three of the 
Act approved June 2, 1858.36 

28 St. 635; Jan. 21, 1895; C. 37-An Act To permit the use of the 
right of way through the public lands for tramroads, canals, 
and reservoirs, and for other purposes.87 43 U. S. C. 956. 

28 St. 641; Jan. 26, 1895; C. 50-An Act Authorizing the Secre
tary of the Interior to correct errors where double allot
ments of land have erroneously been made to an Indian, to 
correct errors in patents, and for other purposes.38 25 
U. S.C. 343 (33 St. 297). U.S. C. A. Historical Note: The 
derivative act originally contained the provisions set forth 
in the Code section down to and including the words "ought 
to be canceled for error in the issue thereof," followed by a 
clause, "or for the best interests of the Indian," and the 
further clause set forth here, "and, if possession of the orig
inal patent cannot be obtained, such cancellation shall be 
effective if made upon the records of the General Land 

26 Sg. 1 St. 619; 4 St. 442 ; 7 St. 36, 46, 51, 69, 85, 99, 114, 161, 
179, 185, 213, 236, 242, 287, 296, 317, 320, 321, 349, 352, 4:!5, 541, 
545. 596; 9 St. 35, 842, 855; 10 St. 1039, 1053, 1071, 1079. 1168; 
11 St. 318, 614, 700, 702, 729, 744; 12 St. 628, 981, 1173; 13 St. 624, 
675, 694; 14 St. 650, 757, 787, 804; 15 St. 515, 584, 590, 596, 622, 631:!, 
1>51, 657, 676 ; 16 St. 40, 355, 579, 720; 19 St. 208, 254, 256, 287 ; 21 St. 
70, 200 ; 22 St. 43 ; 23 St. 79 ; 24 St. 219, 388; 25 St. 94, 114, 645, 
688. 894 : 26 St. 659, 756, 794, 851, 1016, 102~. 1033, 1037 ; 27 St. 
139. 456, 616. 631, 640, 645. Rpg. J 2 St. 954, 618. A. 28 St. 876 : 
31 St. 221, 760. Rp. 34 St. 539. S. 28 St. 876; 29 St. 267, 321; 30 St. 
62; 31 St. 221, 280; 33 St. 519; 36 St. 367; 41 St. 3; 45 St. 1167, 
1249. Cited: Cain, 2 Minn. L. Rev. 177; Brown, 39 Yale L. J. 307 ; 
36 Op. A. G. 98 ; Op. Sol., M. 25258, June 26, 1929 ; Op. A. G., Oct. 5, 
1929 ; Ass't Sec'y Letter to Sec'y of War, Feb. 26, 1932 ; Memo. Sol. 
Off., Apr. 4, 1933, Aug. 11, 1933 ; Op. Sol., M. 27671, Mar. 1. 1934 ; 
Memo. Sol. Off., May 11, 1934; Memo. Sol., Nov. 11. 1935; Op. Sol., 
M. 28198, Jan. 8, 1936; Memo. Sol. Off., Jan. 22, 1936; Memo. SoJ., 
May 15, 1936; Memo. of Ass't Sec'y to Comm'r, Feb. 17, 1937 · Memo. 
Sol., Oct. 21, 1938; 24 L. D. 511; 25 L. D. 364; 25 L. D. 408; 29 L. D. 
251; 53 I. D. 133; Bird, 129 Fed. 472; Browning, 6 F. 2d 801: Chicka
saw, 193 U. S. 115; Clay, 282 Fed. 268 ; Coos Bay, 87 C. Cis. 143 ; 
Dick, 208 U. S. 340 ; Egan, 246 U. S. 227 ; Ex p. Dick, 141 E'ed. 5 ; Ex p. 
Ti1den, 218 Fed. 920 ; Ex p. Viles, 139 Fed. 68 ; First Moon, 270 U. S. 
243;, Halbert, 2R3 U. S. 752 : Hallowell, 239 U. S. 506; Hampton, 22 F. 29 Sg. 26 St. 851. S. 28 St. 876; 30 St. 62 ; 43 St. 390; 52 St. 291. 
2d ~1; Hy-Yu-Tse-Mil-Kin, 194 U. S. 401; Heckman, 224 U. S. 413; Rp. 45 St. 986. Cited: 21 Op. A. G. 131; Hanks, 3 Ind. T. 415; Mc
Ickes, 80 F. 2d 708; In re Jessie's Heirs, 259 Fed. 94; Jackson, 34 C. Collum, 33 C. Cis. 469; Pam-To-Pee, 187 U. S. 371; U. S. v. Wright, 
Cls. 441; Johnson, 234 U. S. 422; Kennedv, 23 Supp. 771: Kirby, 53 F. 2d 300. 
260 U. S. 423 • Lemieux, 15 F. 2d 518: Lucas. 15 . 2d 32: McKay, 204 . 30 Sg. 26 St. 640. A. 29 St. 98. Rp. 31 St. 52. Cited: Choctaw, 
U. S. 458; Medawakanton, 57 C. Cis. 357; Miller, 249 U. S: 30~; Mitchell, 0. & G. R. R., 256 U. S. 531; Choctaw, 6 Ind. T. 515; U. S. ex rei. 
22 F. 2d 771 ; Morrison, 6 F. 2d 811 ; Pape, J 9 F. 2d 219 ; Patawa, Search, 3 Okla. 404. 
1:32 Fed. 893; Pel-Ata-Yakot, 188 Fed. 387: Perrin, 232 U. S. 478; 31 Sg. 1 St. 137. Ag. 27 St. 2. A. 29 St. 702. 
Reynolds, 174 Fed. 212; Sage, 235 U. S. 99; Sloan, 118 Fed. 283; Sloan, 32 8g. 25 St. 642. Cited: Mille Lac, 46 C. Cis. 424. 
95 Fed. 193; Smith, 142 Fed. 225 ; U. S. v. Choctaw. 38 C. Cis. 558; 33 Sg. 27 St. 640. 
U. S. v. Getzelman. 89 F. 2d 531; U. S. v. Gray, 201 Fed. 291,..; U. S. v. 34 A'~fJ. 10 St. 1048, 1069, 1082. 
Hayes, 20 F. 2d 873; U. S. v. H~yfron, 138 Fed. 964; U . .::;. v. One 35 Sg. 23 St. 385; 25 St. 1004. S. St. 843; 30 St. J05. 
Cadillac, 255 Fed. 173; U. S. v. Paine. 206 U. S. 467 ; U. S. v. Payne, 36 Sg. 11 St. 295; 17 St. 605; 19 St. 377; 20 St. 89, 113; 26 St. 1097; 
264 U. S. 446; U. S. v. Zumwalt, 186 Fed. 596 ; Ute, 45 C. Cis. 440; 27 St. 348. 
Vezina, 245 Fed. 411; Wadsworth, 148 Fed. 771; Ya-Koot-Sa, 262 Fed. 37 Cited: U. S. v. Portneuf-Marsh, 213 Fed. 601. 
398; Yancton, 272 U. S. 351 ; Yankton, 61 C. Cis. 40; Young, 176 38 A. 33 St. 297. Cited: LaClair, 184 Fed. 128; Mandler, 52 F. 2d 713; 
Fed. 612. U. S. v. LaRoque, 198 Fed. 645 ; 24 L. D. 214; 29 L. D. 251 ; 30 L. D. 258; 

37 Also see 25 U. S. C. 402a ( 44 St. 894). 38 L. D. 556; 43 L. D. 84; Op. Sol. M. 12498, June 6, 1924, M. 12509, 
28 Sg. 1 St. 137. S. 34 St. 1056: 35 St. 644; 36 St. 269. Aug. 27, 1924. · 
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· Office," ending with a provision, "and no proclamation shall 
be necessary to open the lands so allotted to settlement." 
The amendment by said act of 1904 consisted in omitting 
said clause, ''or for the best interests of the Indian," in 
changing said last clause to read, "and no proclamation shall 
be necessary to open to settlement the lands to which such 
an erroneous allotment patent has been canceled, provided 
such lands would otherwise be subject to entry," and in 
adding the two provisos, to read substantially as set forth 
here. 

28 St. 653; Feb. 12, 1895; C. 81-An Act Granting right of way 
to the Forest City and Sioux City R. Co. through the Sioux 
Indian Reservation.39 

2S St. 654; Feb. 12, 1895; C. 83-An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1896, and for other purposes. 

28 St. 665, Feb. 18, 1895; C. 95-An Act Granting to the Gila 
Valley, Globe and Northern R. Co. a right of way through 
the San Carlos Indian Reservation in the Territory of 
Arizona.40 

28 St. 677 ; Feb. 20, 1895; C. 113-An Act To disapprove the 
treaty heretofore made with the Southern Ute Indians to be 
removed to the Territory of Utah, and providing for settling 
them down in severalty where they may so elect and are 
qualified, and to settle all those not electing to take lands 
in severalty on the west forty miles of present reservation 
and in portions of New Mexico, and for other purposes, and 
to carry out the provisions of the treaty with said Indians 
June 15, 1880.41 

28 St. 679; Feb. 20, 1895; C. 114-An Act For the relief of certain 
Winnebago Indians in Minnesota.42 

28 St. 693; Mar. 1, 1895; C. 145-A.n Act To provide for the ap
pointment of additional judges of the United States court in 
the Indian Territory, and for other purpgses.43 Sec. 8--25 
U. S. C. 241a. 

28 St. 703; Mar. 2, 1895; C. 161-An Act Making appropriations 
for the payment of invalid and other pensions of the United 
States for the fiscal year ending June 30, 1896, and for other 
purposes. · 

28 St. 744; Mar. 2, 1895; 0. 175-An Act To amend sec. 9 of an 
Act entitled "An Act to authorize the Kansas City, Pittsburg 
and Gulf R. Co. to construct and operate a railroad, tele
graph, and telephone line through the Indian Territory, and 
for other purposes.44 

28 St. 764; Mar. 2, 1895; 0. 177-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1896, and 
for other purposes.45 

28 St. 843; Mar. 2, 189:5; C. 187-An Act Making appropriations 
to supply deficiencies in the appropriations for the fiscal 
year ending June 30, 1895, and for prior years, and for other 
purposes.46 

213 St. 876; Mar. 2, 1895; C. 188-An Act Making appropriations 
for current and contingent exp,enses of the Indian Depart-

w Sg. 18 St. 482. 
40 A. 30 Stat. 227. 
41 Sg. 21 St. 19!J : 25 St. 133. S. 29 St. 321; 30 St. 105 ; 45 St. 200. 

Cited: Ute, 45 C. Cis. 440. . 
42 Sg. 12 St. 659; 16 St. 361; 17 St. 185. 
43 S. 29 St. 6 : 30 St. 105 ; 31 St. 657 ; 32 St. 90 ; 33 St. 189 ; 34 St. 697 ; 

35 St. 8. O·ited: 22 Op. A. G. 232; Memo. Sol., Oct. 13, 1933; Ammerman, 
267 Fed. 136 : Ansley, 180 U. S. 253 ; Archard. 212 Fed. 146 ; Binyon, 4 
Ind. T. 642 ; Bise, 5 Ind. T. 602 ; Boyt, 4 Ind. T. 47 ; Blackwell, 236 Fed. 
912 ; Bro1vn, 2 Ind. T. 582 ; Browning, 6 F. 2d 801 ; Buchanan, 15 F. 2d 
406; Burch. 7 Ind . T. 284 ; Burton, 31 F. 2d 966: Butterfield. 241 Fed. 
556 ; Chambliss, 218 F ed. 154 ; Chancellor, 237 Fed. 193; Choctaw. 6 
Ind. T. 432; Collier, 221 Feel 64; Collins, 243 Fed. 495; Commercial, 
261 Fed . 330; DeMoss, 250 Fed. 87; Dennee, 4 Ind. T. 233 ; Edwards, 
5 F. 2d 17; Evans, 204 FPrl. 361 ; Ex p. Wrbh, 225 U. S. 663; Fiedler. 
227 Fed . 832; Flack, 272 Fed. 680: Ford, 260 Fed. 657: Glenn-Tucker. 
4 Ind. T. 511-; Greer, 245 U. S. 559 ; Hawley. 15 F. 2d 621 ; Isbell, 227 
Fed. 788; Johnson, 234 U. S. 422; Jones, 274 U. S. 544; Jop1in, 236 
TJ. S. 531; Lucas. 15 F. 2d 32; Luce, 4 Ind. T. 54; McSpadden. 224 Fed. 
935; Mo1-rison. 6 F. 2d 811; Oats, 1 Ind. T. 152; Oklahoma, 249 Fed. 592; 
One. Buick, 275 F ed. 809; Parmenter, 6 Ind. T. 530; Parris, 1 Ind. T. 43; 
Prosser. 265 Fed. 252 ; Purcell, 6 Ind. T. 78 ; Renfro, 15 F. 2d 991 ; Rob
inson. 221 Fed. 398; Royal, 217 Fed. 146; Schaap , 210 Fed. 853; Segna. 
218 Frd. 791 ; Sharpe. 16 F. 2d 876; Simon, 4 Ind. T. 688; Stephens, 174 
U. S. 445; Swofford, 25 F. 2d 581; Tally, 6 Ind. T. 331; Taylor, 6 Ind. T. 
351; Tucker, 236 Fed. 542; TJ. S. v. Buckles, 6 Ind. T. 319; TJ. S. v. Cohn, 
2 Ind. T. 474; U. S. v. Luther, 260 Fed. 597; U. S. v. One Buick, 
244 Fed. 961 ; U. S. v. One Cadillac, 225 Fed. 173 ; U. S. v. One 
Ford, 259 Fed. 645 ; U. S. v. Wright, 229 U. S. 226 ; Warren, 250 Fed. 
89; Watkins, 3 Ind. T. 281; Wilson, 1 Ind. 'I'. 163; Willis, 6 Ind. T. 424; 
Williams. 4 Ind. T. 204; Wilson, 260 Fed. 840; Wright, 227 Fed. 855. 

4-i Ag. 27 St. 487, sec. 9 . 
45 Sg. 27 Rt. 643. Cited: 22 L. D . 709; Cherol,ee, 270 U. S. 476. 
4a Sq. 10 St. 582 ; 11 St. 91 ~ 12 St. 104 ; 15 St. 175; 21 St. 510; 26 

St . . 92, 853; 28 St. 589. Cited: Medawakanton, 57 C. Cls. 357. 

ment and fulfilling treaty stipulations with various Indian 
tribes for the fiscal year ending June 30, 1896, and for other 
purposes.47 Sec. 1, p. 906-25 U. S. C. 286 (28 St. 313, sec. 
11) ; 43 U. S. C. 856. Also see Historical Note 25 U. S. C. A. 
395, 28 St. 9'10; Mar. 2, 1895; C. 189-An Act Making appro
priations for sundry civil expenses of the Government for 
the fiscal ;year ending June 30, 1896, and for other purposes.48 

28 St. 966; Mar. 2, 1895; C. 195-An Act To provide for the 
salaries of the judges and other officers of the United States 
court in th~ Indian Territory. 

:L8 St. 970; Feb. 20, 1895; J. Res. No. 16-Joint Resolution To 
confirm the enlargement of the Red Cliff Indian Reservation 
in the State of Wisconsin, made in 1863, and for the allot-
ment of same.49 

. 

28 St. 974; Mar. 2, 1895; J. Res. No. 27-Joint Resolution Con
tinuing the present officers of the cQurts in the Indian Terri
tory until the bill for the reorganization of the judiciary 
of that Territory which has passed both Houses of Con
gress and awaits the signature of the President of the United 
States becomes a Jaw. 

28 St. 987; June 20, 1894; C. 112-An Act For tlie relief of the 
heirs of Edward Morrison and Nellie Morrison, now 
deceased.50 

· 

28 St. 998; Aug. 4, 1894; C. 223-An Act For the relief of 
Benjamin F. Poteet. 

28 St. 1007; Aug. 11, 1894; C. 276-An Act For the relief of 
WalterS. McLeod. 

28 St. 1009; Aug. 15, 1894; C. 297-An Act To enable the Secre~ 
tary of the Interior to pay J obn T. Heard for professional 
services rendered tbe "Old Settlers" or Western Cherokee 
Indians out of the funds of said Indians. 

28 St. 1013; Aug. 23, 1894; C. 326-An Act For the relief of 
Henry W. Lee. 

28 St. 1013; Aug. 24, 1894; 0. 331-An Act Granting a pen~ion 
to Jesse Davenport, of Company A, Second Regiment Oregon 
Mounted Volunteers, in Oregon Indian wars of 1855 and 
1856. . 

28 St. 1015; Aug. 24, 1894; C. 337-An Act Granting a pension 
to Adaline J. Props. 

28 St. 1018; Aug. 4, 1894; J. Res. No. 41-Joint Resolution Au
thorizing the Secretary of the Interior to approve a certain 
lease made in Polk County, Minnesota.51 

28 St. 1025; Jan. 22, 1895; C. 41-An Act To pension Willis 
Manasco. 

28 St. 1029; Feb. 8, 1895; C. 69-An Act For the relief of John 
J. Patman. 

28 St. 1030; Feb. 8, 1895; C. 72-An Act To increase the pension 
of Pickens T. Reynolds, of Hall County, Georgia. 

28 St. 1030; Feb. 8, 1895; C. 74-An Act Granting a pension to 
Rosanna Cobb, widow of Edmond Cobb, deceased, late of Sac 
and Fox war. 

2R St. 1031; Feb. 12, 1895; C. 85-An Act For the relief of 
William T. Holman. 

28 St. 1034 ; Feb. 21, 1895; C. 122--An Act To pension Mary R. 
Williams. 

47 Sg. 1 St. 619 ; 4 St. 442; 7 St. 36, 46, 51, 69, 85, 99, 114, 161, 
179, 185. 213, 236, 242, 287, 296, 317, 320, 349, 352, 425, 541, 545, 
752; 9 St. 35, 842, 855, 904: 10 St. 950, 1071, 1079; 11 St. 614, 700. 
702, 729, 744; 12 St. 628, 981, 1173; 13 St. 675; 14 St. 650, 757, 
787; 15 St. · 515, 584. 590, 596, 622, 637. 638. 651. 657. 676; 16 St. 
40, 355, 720 ; 17 St. 333 sec. 1 ; 19 St. 254, 256, 287; 22 St. 43, 603; 
23 St. 79 ; 24 St. 388, 389 ; 25 St. 114, 645, 688, 759, 894; 26 St. 352, 
fl59, 756, 794, 1026, 1028, 1033, 1036, 1037; 27 St. 137, 139, 260, 
624, 630, 641, 745; 28 St. 3, 301, 307, 308, 450. S. 29 St. 321; 30 
Rt. 62, 1362 ; 31 St. 1010, 1093; 32 St. 245, 982; 33 St. 519; 34 St. 
325 ; 43 St. 390, 1313. Rp. 36 St. 855. A. 41 St. 1225. Cited: 29 
Op. A. G. 239; 34 Op. A. G. 439; 3 L. D. Memo. 388; 3 L. D. Memo. 
435; Op. Sol., M. 12746, Oct. 8, 1924; M~mo. Sol. Off., Feb. 7, 1934; 
25 L. D. 364 : Cherokee, 85 C. Cls. 76; Childers. 270 U. S. 555; Creek, 
63 C. Cls. 270: Eagle-Picher, 28 F. 2d 472; Ewert, 259 U. S. 129; 
Goodrum, 162 Fed. 817; Hallam. 49 F. 2d 103 ; In re Land of Five. 
199 Fed. 811; In re Lelah-Puc-Ka-Chee, 98 Fed. 429; Jaybird. 271 
u. S. 609 ; Kendall, 259 U. S. 139 ; McCullough, 243 Fed. 823; Meda
wakanton, 57 C. Cl§.. 357 ; Moore, 5 Ind. T. 384; Pam-To-Pee, 187 
U. S. 371 ; Peel. 45 C.Cls. 154 ; Sac & Fox, 45 C. Cis. 287; Sac & Fox, 
220 U. S. 481 ~ Schewson, 31 C. Cls. 192; Sisseton, 42 C. Cis. 416; 
Smith. 270 U. S. 456; Smith. 37 C. Cis. 119; U. S. v. Abrams, 194 
Fed. 82: U. R. v. Chor taw, 179 U. S. 494; U. S. v. Moore. 284 Fed. 
86; U. S. v. Noble, 237 U. S. 74; U. S. !· Reynolds, 250 U. S; 104; 
U. S. v. Rundell, 181 Fed. 887; U. S. v. Sisseton, 208 U. S. 561 , U. 8. 
ex rel. West, 205 U. S. 80 ; Williams, 16 Okla. 104; Whitebird, 40 
F. 2d 479. 

48 Rpa. 27 St. 645. S. 29 St. 321 ; 30 St. 62, 571. 924 ; 31 St. 221, 
1058 ; '32 St. 245. 982; 43 St. 1313. · Oited: Cherokee, 187 U. S. 294; 
Cherokee, 223; U. S. 108; Dick, 6 Ind. T. 85; Journeycake, 31 C. Cis. 
140; Kimberlin, 104 Fed. 653; Lowe, 223 U. S. 95; Nunn, 216 Fed. 330. 

49 Sg. J 0 St. 1109. 
5° Sg. 26 St. 989. 1022. 
51 Cited: J ones1 175 V. S. 1. 
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28 St. 1041; Mar. 2, 1895; C. 20~An Act To pension David H. 
Sexton for services in Oregon Indian wars. 

28 St. 1042; Mar. 2, 1895; C. 211-An Act to pension Mary E. 
Hamilton, widow of David Hamilton, soldier in Indian war 
of 1818. 

28 St. 1044; Mar. 2, 1895; C. 220-An Act Granting a pension to 
James Jones. 

28 St. 1044; Mar. 2, 1895; C. 221-An Act Granting a pension 
to Alexander M. Laughlin. 

2S St. 1045; Mar. 2, 1895; C. 227-An Act To grant a pension to 
Mrs. Mary Button, of Arkansas, widow of Asa Button, 
deceased. 

28 St. 1047; Mar. 2, 189:>; C. 234--An Act Granting an increase 
of pension to Thomas M. Chill. 

29 STAT. 

29 St. 6; Feb. 8, 1896; C. 14--An Act To extend the jurisdiction 
of the United States circuit court of appeals, eighth circuit, 
over certain suits now pending therein on appeal and writ 
of error from the United States court in the Indian 
Territory.52 

29 St. 6; Feb. 13, 1896; C. 19-An Act To amend an Act entitled 
"An Act to authorize the Kansas City, Pittsburg and Gulf 
Railroad Company to construct and operate a railroad, tele
graph, and telephone line through the Indian Territory, 
and for other purposes," approved February 27, 1893.53 

29 St. 9; Feb. 20, 1896; C. 24--An Act To extend the mineral
land laws of the United States to lands embraced in the 
north half of the Colville Indian Reservation. 114 

29 St. 10; Feb. 20, 1896; C. 26--An Act To amend section twenty
one of an Act entitled "An Act to divide a portion of the 
reservation of the Sioux Nation of Indians in Dakota into 
separate reservations, and to secure the relinquishment of 
the Indian title to the remainder, and for other purposes," 
approved March 2, 1889.65 

29 St. 12; Feb. 24, 1896; C. 29-An Act Granting to the Brainerd 
and Northern Minnesota Ry. Co. a right of way through 
the Leech Lake Indian Reservation and Chippewa Indian 
Reservation, in Minnesota. 

29 St. 13; Feb. 24, 1896; C. 3{}-An Act To authorize the Arkansas 
and Choctaw Ry. Co. to construct and operate a railway 
through tlle Choctaw Nation, in the Indian Territory, and 
for other purposes. 56 

29 St. 16; Feb. 26, 1896; C. 31-An Act Granting leave of absence 
for one year to homestead settlers upon the Yankton Indian 
Reservation, in the State of South Dakota, and for other 
purposes. 

29 St. 17; Feb. 26, 1896; C. 32-An Act To amend an Act en
titled "An Act for the relief and civilization of the Chippewa 
Indians in the State of Minnesota." 67 

29 St. 17; Feb. 26, 1896; C. 33-An Act Making appropriations 
to supply urgent deficiencies in the appropriations for the 
fiscal year ending June 30, 1896, and for prior years, and 
for other purposes.58 

29 St. 40; Mar. 2, 1896; C. 38-An Act To grant the Fort Smith 
and Western Coal R. Co. a right of way through the Indian 
Territory, and for other purposes.59 

29 St. 44; Mar. 4, 1896; C. 41-An Act To amend an Act entitled 
"An Act to grant to the Gainesville, McAlester and St. Louis 
R. Co. a right of way through the Indian Territory." GO 

29 St. 44; Mar. 6, 1896; C. 42-An Act Granting to the Columbia 
and Red Mountain Ry. Co. a right of way through the 
Colville Indian Reservation, in the State of Washington, 
and for other purposes.61 

29 St. 45; Mar. 6, 1896; C. 46--An Act Making approprintions 
for the payment of invalid and other pensions of the United 
States for the fiscal year ending June 30, 1897, and for other 
purposes. 38 U. S. 0. 323. 

29 St. 60; Mar. 16, 1896; C. 59-An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1897. 

52 Sg. 28 St. 693. 
ro Ag. 27 St. 487, sec. 1. 
114 Sg. 27 St. 64, sec. 6. Cited: McFadden, 87 Fed. 154; U. S. v. 

Pelican, 232 U. S. 442. 
r.o Ag. 25 St. 897, sec. 21. 
58 Sg. 1 St. 137. 
117 Ag. 25 St. 644, sec. 5. 
58 Sg. 25 St. 644; 26 St. 612; 27 St. 633; 29 St. 17, c. 32. S. 29 St. 321. 
ro A. 30 St. 433, c. 391. Cited: Northern, 227 U. S. 355. 
GO Ag. 27 St. 524, sec. 1, 2, 6. Sg. 27 St. 524, sec. 9. A. 30 St. 715. 
61 Sg. 18 St. 482. Cited: U. S. v. Ferry Co., 24 F. Supp. 399. 

267785-42--37 

29 St. 69; Mar. 18, 1896; C. 60-An Act To authorize the St. 
Louis and Oklahoma City R. Co. to construct and operate 
a railway through the Indian and Oklahoma Territories, 
and for other purposes. 

29 St. 77; Mar. 28, 1896; C. 76--An Act To authorize the Kansas 
City, Fort Scott and Memphis R. Co. to extend its line ot 
railroad into the Indian Territory, and for other purposes. 

29 St. 80; Mar. 30, 1896; C. 82-An Act Authorizing the St. 
Louis, Oklahoma and Southern Ry. Co. to construct and 
operate a railway through the Indian Territory and Okla
homa Territory, and for other purposes.62 

29 St. 84; Mar. 31, 1896; C. 8&--An Act Providing for disposal 
of l ~• nds lying within the Fort Klamath Hay Reservation, 
not included in the Klamath Indian Reservation, in Oregon. 

29 St. 87 ; Apr. 6, 1896; C. 93-An Act Authorizing the Arkansas 
Northwestern Ry. Co. to construct and operate a railway 
through the Indian Territory, and for other purposes.63 

29 St. 92; Apr. 14, 1896; C. 100-An Act Granting to the Duluth 
and North Dakota R. Co. right of way through certain 
Indian reservations in the State of Minnesota.64 

29 St. 93; Apr. 14, 189(}; C. 101-An Act To amend an Act to 
authorize the Interoceanic Ry. Co. to construct and operate 
railway, telegraph, and telephone lines through the Indian 
Territory.65 

29 St. 95; Apr. 18, 1896; C. 108--An Act Granting to the Atchison 
and Nebraska R. Co. and the Chicago, Burlington and 
Quincy R. Co., its lessee in perpetuity, the right of way 
over a part of the Sac and Fox and Iowa Indian Reservation 
in the States of Kansas and Nebraska. 

29 St. 98; Apr. 24, 1896; C. 122-An Act To amend an Act ap
proved August 24, 1894, entitled "An Act to authorize pur
chasers of the property and franchises of the Choctaw Coal 
and Ry. Co. to organize a corporation and to confer upon 
the same all the powers, privileges, and franchises vested 
in that company." 66 

29 St. 109; Apr. 25, 1896; C. 141-An Act To grant to railroad 
companies in Indian Territory additional powers to secure 
depot grounds. 

29 St. 117; May 13, 1896; C. 175-An Act Making provision for 
the deportation of refugee Canadian Cree Indians from the 
State of Montana and their delivery to the Canadian 
authorities. 

29 St. 128; May 21, 1896; C. 213-An Act To amend an Act 
entitled "An Act to authorize the Denison and Northern 
Ry. Co. to construct and operate a railway through the 
Indian Territory, and for other purposes." 67 

29 St. 136; May 25, 1896; C. 242-An Act Making it unlawful to 
shoot at or into any railway locomotive or· car, or at any 
person thereon, or to throw any rock or other missile at 
or into any locomotive or car in the Indian Territory, and 
for other purposes. 

29 St. 140; May 28, 1896; C. 252-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1897, and 
for other purposes.68 

29 St. 202; June 3, 1896; C. 314--An Act Making appropriations 
for the construction, repair, and preservation of certain 
public works on rivers and harbors, and for other purposes. 

29 St. 245; June 3, 1896; C. 316--An Act For the relief of settlers 
on the Northern Pacific Railroad indemnity lands.60 

29 St. 267; June 8, 1896; C. 373-An Act Making appropriations 
to supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1896, and for prior years, and for other 
purposes. 70 

s2 A. 30 St. 836. 
63 A. 30 St. 995. 
a.1 Oited: Chippewa, 80 C. Cis. 410. 
o:> Ag. 27 St. 747.1.. sec. 1, 2, 6. Sg. 27 St. 750. 
os Ag. 28 St. 50.::, sec. 4. Rp. 31 St. 52. Cited: Choctaw, 0. & G. R. 

Co., 6 Ind. T. 515; Choctaw. 256 U. S. 531. 
67 Ag. 27 St. 339, sec. 2, 6, 8. 
cs A. 2D St. 538. 
00 Sg. 25 St. 644. 
10 Sg. 25 St. 768 ; 26 St. 92, sec. 25, 853; 27 St. 64, 641 ; 28 St. 306, 

sec. 7. Cited: Memo. Ind. Off., Mar. 13, 1935. 
71 Sg. 1 St. 619; 4 St. 442~ 7 St. 36, 46, 51, 69, 84, 85, 99, 114, 161, 

J79, 185, 212, 213, 236, 24 • 287. 296, 317, 318. 320, 321. 349, 352, 
425, 540, 541, 545. 596 ; 9 St. 35, 842, 854, 855. 904; 10 St. 1071, 
J079; 11 St. 614, 700. 701, 702. 729, 744; 12 St. 628, 981, 1040, 1173; 
13 St. 675 ; 14 St. 650. 757. 777. 787 ; 15 St. 515. 584, 590, 596, 621, 
622, 637. 638, 651. 657, 676; 16 St. 40, 355, 720; 19 St. 254, 256; 
22 St. 43; 23 St. 79 ; 24 St. 388; 25 St. 114, 133;.. 642, 645, 688, 890, 
894, 1005: 26 St. 756, 1028, 1033. 1037: 27 St. l<j9, 633, 645; 28 St. 
J18, 301. 677, 876, 894, 908, 939; 29 St. 23. A. 40 St. 561; 48 St. 984. 
Rp. 35 St. 1088. S. 30 St. 62, 495, 57_1, 924; 31 St. 221, 280, 672, 
1010, 1058 ; 32 St. 245, 641, 982; 33 St. 189, 352, 1048; 34 St. 325 ; 
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29 St. 321; June 10, 1896; C. 398---An Act Making appropriations 
for current and contingent expenses of the Indian Depart
ment and fulfilling treaty stipulations with various Indian· 
tribes for the fiscal year ending June 30, 1897, and for oth<?r 
purposes.71 Sec. 1, p. 336-25 U. S.C. 117. USCA Historical 
Note: By the Act of Mar. 2, 1895, s. 11, 28 St. 188, the Secre
tary of the Interior was authorized to detail an officer from 
his department or appoint a special agent to superintend 
and inspect payments or disbursements of moneys to Indians 
individually. This was repealed by Act of Apr. 21, 1904, 
s. 9, 35 St. 218. The Act of June 28, 1898, s. 19, 30 St. 502, 
contained the following provision: "Sec. 19. That no pay
ment of any moneys on any account whatever shall hereafter 
be made by the United States to any of the tribal govern
ments or to any officer thereof for disbursement, but pay
ments of all sums to members of said tribes shall be made 
under direction of the Secretary of the Interior by an officer 
appointed by him; and per capita payments shall be made 
direct to each individual in lawful money of the United 
States, and the same shall not be liable to the payment of 
any previously contracted obligation." Sec. 1, p. 343-18 
U. S.C. 111; Sec. 1, p. 348--25 U. S.C. 287. 

29 St. 413; June 11, 1896; C. 420-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1897, and for other purposes.'12 

29 St. 487; Jan. 15, 1897; C. 29--An Act To reduce the cases in 
which the penalty of death may be infiicted.73 18 U. S. C. 
548. 

29 St. 493; Jan. 20, 1897; C. 7o-An Act To validate the appoint
ments, acts, and services of certain deputy United States 
marshals in the Indian Territory, and for other purposes. 

29 St. 502; Jan. 29, 1897; C. 108---An Act To authorize the Mus
kogee, Oklahoma and Western R. Co. to construct and oper
ate a line of railway through Oklahoma and the Indian 
Territory, and for other purposes. 

29 St. 506; Jan. 30, 1897; C. 100--An Act To prohibit the sale 
of intoxicating drinks to Indians, providing penalties there
for, and for other purposes.74 Sec. 1-25 U. S. C. 241 (R. ~
sec. 2139; Sec. 1, 19 St. 244; 27 St. 260) .75 See Historicnl 
Note 25 U. S.C. A. 241. 

39 St. 969; 45 St. 684. Cited: Cavell, 3 Okla. S. B. J. 208: 25 Op. 
A. G. 152 ; 25 Op. A. G. 163; 26 Op. A. G. 127 : 26 Op. A. G. J 71 : 
3 L. D. Memo. 435 ; Sol. Op. M. 11108, Dec. 4, 1923 ; Sol. Op. M. 20612, 
Dec. 28, Hl26; ReD. on Status of Pueblo of Poioaque. Nov. 3. 1932; 
Op. Sol., Aug. 1, 1933; Memo. Sol. Off., Feb. 7, 1934; Memo. Sol., Aug. 
8, 1934 ; Memo. Ind. Off., Mar. 13, 1935 ; Lette1· from Act. SPc'y of 
Int. to Compt. Gen .. Ap1·. 16, 1935; Sol. Op. 26163, Oct. 8. 1930; 44 
L . D . 531; Ansle:y. 180 U. S. 253; Blackfeet,. 81 C. Cis. 101; British
American, 299 U. S. 159 ; Cherokee, 85 C. Cls. 76 ; Cherokee. 187 U. S. 
294: Choctaw, 81 C. Cis. 1; Choctaw, 83 C. Cis. 140: Crawford, 3 Ind. 
T. 10; Di ck. 6 Ind. T. 85 : Dukes, 5 Ind. T. 145 ; Eagle-Picher. 28 F. 
2d 472 : Folk, 233 Fed. 177 : Garfield. 211 U. S. 264 ; Garfield, 21J 
U. S. 249; Henkel, 237 U. S. 45 ; In re Lelah-Puc-Ka-Chee, 98 Fed. 429 ; 
Kemohah. 38 F. 2d 665 : Kimberlin, 3 Ind. T. 16 : Klamath. 86 C. Cis. 
614; McMurray, 62 C. CIK 458: McKnight. 130 Fed. 659: Malone. 212 
FPd. 66R ; Medawakanton, 57 C. Cis. 357 ; Mu1len, 224 U. S. 448 : Nunn. 
216 Fed. 330; Peters, 111 Fed. 244; Quick Bf'ar, 210 U. S. 50; Sac & 
Fox, 220 U . S. 481; Reminole. 78 C. Cls. 455; Smith, J42 Fed. 225; 
Stephens. 174 U. S. 44.5; U. S. v. Anderson. 228 U. S. 52; U. S. v. 
Atkins, 260 U. S. 220; U. S. v. Hayes, 20 F. 2d 873; U. S. v . Hoyt , 
167 Fed. 301; U. S. v. Noblf'. 237 U. S. 74: U. S. v. Pearson. 231 Fed. 
270: U. S. v. Watasbe, 102 F. 2d 428 : U. S. v. Wildcat, 244 U. S. 111 ; 
Wallace. 204 U. S. 415 ; Winters, 207 U. S. 564 ; Winton, 255 U. S. 373. 

'12 S. 35 St. 644 ; 36 St. 269. 
73 R(J. 2R St. 385. sec. 9. Cited: Memo. Sol. Off., .Tan. 19, 1937: 

Apnpa~. 233 U. S. 587; Bailey, 47 F. 2d 702: Eugene Sol Louie, 274 
Fed. 47; Ex p. Pero, 99 F. 2d 28: Good Shot, 104 Fed. 254; Louie, 254 
U . S. 548 : Pickett, 216 U. S. 456 : Quagon. 5 F. 2d 608 ; U. S. v. 
Celestinf', 215 U. S. 278 ; U. S. v. Kiya, 126 Fed. 879 ; U. S. v. Seneca, 
::!74 Fe<'! . 9 '7; Yohowan, 291 Fed. 425. 

74 Aq. 4 St. 564; 13 Rt. 2!): 19 St. 244. Rpg. 27 St. 260. S. 39 St. 
123 : 40 Rt. 561 ; 41 St. 3 ; 48 St. 927, 1245 : 50 St. 884; 52 St. 696. Rp. 
48 St. 3flti. Cited: Rns~ell. 18 Yale L. J . 328; 25 Op. A. G. 416; On. 
Sol.. M R860, Nov. 1 1922: Sol. Letter, .July 19, 1934: Op. Sol., M. 
29147. May 6. 1917 ; Browning. 6 F. 2rl 801; Buchanan, 15 F. 2d 496: 
Butter fi ' ld , 241 F nl. 556; Chambliss. 218 Fed. 154 ; Clairmont. 225 U. S. 
551; Collin~. 243 Fed. 495: Edwardfl, 5 F. 2d 17: Elam, 7 F. 2d 887: 
EvanR. !204 Fe<'!. 361: Ex p. Dick. 141 Fed. 5 : Exp. Margrave. 275 Fed. 
200 : Ex p. Viles, 139 Fed. 68 ; Ex p. Webb. 22!'l U. S. 663 : Farrell, 110 
Fed. 942; Fef'lf'y. 236 Fed. 903: Hallowell. 221 U. S. 317: In re Lincoln, 
20 2 U . K 17~ ; J ob11sr n. 234 U. S. 422 : Joplin. 236 U. S. 531 : Katzen
meyer, 225 F ed. 523; Kennedy. 265 U. S. 344; McClintic. 283 Fed . 781 : 
Md:-::pad•ten. 224 Fed. !135; ~latter of Heff, 197 U. S. 488: Morris, 
19 E'. 2d 131 : Morgan, 2!?4 Fed. 6!18 ; Morriflon, 6 F. 2d 809 ; MaTTison. 
6 F. 2d 811 ; Mosier. 198 Fed. 54 ; Mulligan. 120 Fert. 98 ; Nelson. 
18 F. 2<1 522; Renfl.'o. 15 F. 2d fl91; R')yal. 217 Fed. 146: Salazar, 236 
F f>d. M 1 : Scl· aan. 210 Fed. R51; Sharpe. 16 F. ?.d 876: Shecil. 226 Fed. 
184 : Swafford. 25 F . 2d 581 ; Town:::end, 265 Fed. 519 ; U. S. v. Belt. 
128 Fed . 68; U. S. v. Birdsa.U, 233 U. S. 223: U. S. v. Boss, 160 Fed. 
132; U. S. v. Buckles, 6 Ind. T. 319: U. S. v . Cohn, 2 Ind. T. 474 ; U. S. 
v. 4 BottleR 90 Fed. 720; U. S. v. Hnll. 171 Fed. 214; U. S. v. Hea!y, 
202 Ferl. 349 : U. S. v. Kiya, 126 Fed. f\79; U . S. v. Kopp. 110 Fed. 160 ; 
U. S. v. Luther, 260 Fed. 579; U. S. v. Mares, 14 N. M. 1; U. S. 
1. Miller, J05 Fed. 944; U. S. v. Nice, 241 U. S. 591; U. S. v. Paine. 
206 U. S. 467 ; U. S. v. Pelican, 232 U. S. 442 ; U. S. v. Ramsey, 271 

29 St. 510; Feb. 3, 1897; C. 136-An Act Relating to mortgages 
in the Indian Territory.76 

29 St. 512; Feb. 6, 1897 ; C. 170-An Act To amend an Act en
titled "An Act granting to the Eastern Nebraska and Gulf 
Ry. Co. right of way through the Omaha and Winnebago 
Indian reservations, in the State of Nebraska," by extending 
the time for the construction of said railway.77 

29 St. 527; Feb. 15, 1897; C. 228--An Act To grant to the Hudson 
Reservoir and Canal Co. the right of way through the Gila 
River Indian Reservation. 

2n St. 529 ; Feb. 15, 1897 ; C. 230-An Act To extend and amend 
an Act entitled "An Act to grant the right of way to the 
Kausas, Oklahoma Central and Southwestern Ry. Co., 
through the Indian Territory and Oklahoma Territory, and 
for other purposes," approved December 21, 1893.78 

29 St. 538 ; Feb. 19, 1897 ; C. 265-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1898, and 
for other purposes.70 

29 St. 592; Feb. 23, 1897; C. 308---An Act To extend the time 
for the completion of tbe Saint Paul, Minneapolis and Mani
toba Ry. Co. through the White Earth, Leech Lake, Chip
pewa, and Fond du Lac Indian reservations in the State 
of Minnesota.80 

20 St. 609; Mar. 2, 1897; C. 362-An Act Making appropriations 
for the support of the Army for the fiscal year ending 
June 30, 1898.81 

20 St. 698; Jan. 30, 1897; J. Res. No. 7-Joint Resolution To 
authorize the Secretary of the Interior to use Fort Bidwell 
for nn Indian training school. 

29 St. 702; Feb. 23, 189,7; J. Res. No. J7-Joint Resolution To 
amend an Act granting to the Duluth and Winnipeg R. Co. 
a right of way through the Chippewa and White Earth 
Indian reservations in the Stnte 0f l\finnesotn.82 

29 St. 715; Apr. 24, J896; C. 124-An Act To authorize thf' 
Secretary of the Interior to settle the claims of the legal 
representatives of S. W. Marston, late United States Indian 
agent of Union Agency, Indian Territory, for services and 
expenses. 

29 St. 736; May 30, 1896; C. 288-I,An Act For the Relief of Kate 
Eberle, an Indian woman.83 

29 St. 748; Jnne 6, 1896; C. 360-An Act Granting a pension to 
Carrie H. Greene. 

29 St. 762; J2n. 13, 1897; C. 15-An Act To grant' a pension to 
Armstead M. Rawlings, of Arkansas. 

29 St. 768: Jan. 16, 1897: 0. 48-An Act Granting a pension to 
Mary Prince, widow of Ellis Prince. 

20 St. 769; Jan. 16, 1897; C. 49-An Act Granting a pension 
to N:mcy B. Prince, widow of Elbert Prince. 

29 St. 788; Feb. 4, 1897; C. 157-An Act Granting a pension to 
Silas S. White. 

29 St. 801 ; Feb. 10, 1897; C. 215-An Act For the relief of Hiram 
T. Gorum and Silas W. Davis, of Oregon. 

29 St. 804 ; Ft>b. 17, 1897; C. 245-An Act For the relief of 
Silas P. Keller. 

29 St. 821; Feb. 25, 1897; C. 321-An Act For the r('lief of 
Daniel T. Tollett. 

30 STAT. 

30 St. 11; June 4, 1897; C. 2-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1898, and for other purposes. 84 

30 St. 62; June 7, 1897; C. 3-An Act Making appropriations 
for the current and. contingent expense:;; of the Indian De
partment and for fulfilling treaty stipulations with various 
Indian tribes for the fiscal year ending June 30, 1898, and 

U. S. 467: U. S v . Sanrloval. 231 U. ~. 2R; U. S. v Saldana. 246 U S. 
530: U. S. v. Stotrclo. 8 Ariz. 461; U. S. v. Sutton, 215 U. S. 291; 
U. S. v. 12 Bottles, 201 Fed. 263 ; U. S. v. Wl'i~?ht. 229 U. S. 22G; 
U.

7
_S. Exp., 191 Fed. 673; Voves, 249 Fed. 191; Wright, 227 Fed. 855. 
• A. Sec. 1, 52 St. 696. Also see 25 U. S. C. 241a (sec. 8, 28 St. 

697) and 25 U. S. C. 244a (4R St. 396). 
76 ArJ. 26 St. 95 . Cited: McFadden, 2 Ind. T. 260. 
17 Sg. 28 St. 96. 
78 Ag. 28 St. 22, sec. 1. S.q. 28 St. 22. A.. 30 St. 844. S. 30 St. 844. 
'Ill Sg. 29 St. 186. sec. 19, 21, 22, 24. 
80 Sg. 28 St. 113. sec. H. 
81 Cited: 1\f~mo. Sol., Nov. 12, 1935. 
82 A.Q. 28 St. 505, sec. 5. 
sa Sq. 7 St. 374. 
u Oitea: 26 L. D. 71. 
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for other purposes.35 Sec. 1, p. 79-25 U. S. C. 278, (39 
St. 988, sec. 21). USCA Historical Note. A proviso fol
lowing the derivative provision in sec. 1, 30 St. 62, which 
authorized the Secretary of the Interior to make contracts 
with schools of various denominations for the education of 
Indian pupils during the fiscal year 1898, but only at places 
where nonsectarian schools could not be provided, was 
omitted as temporary merely. A provision of Act June 29, 
1888, s. 10, 25 Stat. 239, that at certain schools, at which 
"church organizations are assisting in the educational work, 
the Christian Bible may be taught in the native language 
of the Indians," etc., may be regarded as superseded by a 
provision that the Government should, as early as practi 
cable, make provision for the education of Indian children 
in Government schools, made by Act Mar. 2, 1895, s. 1, 28 
St. 904, and by said derivative provisions. ·Similar pro
visions to the Code section were made by the Indian ap· 
propriation act of June 10, 1896, sec. 1, 29 Stat. 345. Sec. 
1, p. 83-25 U. S. C. 274. (See 25 U. S. C. 472) Sec. 1. 
p. 9Q-25 U. S. C. 58 (sec. 10, 37 St. 88; sec. 1, 37 St. 521: 
sec. · 17, 40 St. 578; 45 St. 1307). See Historical Note 25 
U. S. C. A. 58. Sec. 1, p. 9Q-25 U. S. C. 184. USCA His
torical Note: The derivative section used the word "here
tofore" instead of the words of the Code section "prior to 
June 7, 1897." Sec. 1, p. 9Q-25 U. S.C. 197 (32 St. 404, sec. 
4). USCA Historical Note: Sec. 1, 30 St. 90 originally 
provided with reference to the Chippewa Indians of Min
nesota, that the Secretary of the Interior might authorize 
them to "fell, cut, remove, sell or otherwise dispose of the 
dead timber, etc., and the amendment by said sec. 4 of 
32 St. 404, consisted in repealing so much of the quoted 
phrase as authorized the sale of dead timber, standing or 
fallen under regulations prescribed by the Secretary of 
the Interior. USCA Pocket Supplement: 25 U. S. C. 197 was 
repealed except as to then existing contracts by 32 St. 404. 
Sec. 11~25 USCA 135 Historical Note: A provision made 
by Act June 7, 1897, sec. 11, 30 St. 93, "That hereafter, where 
funds appropriated in specific terms for particular object 
are not sufficient for the object named, any other appropria
tion, general in its terms, which otherwise would be avail
able may, in the p.iscretion of the Secretary of the Interior, 
be used to accomplish the object for which the specific 
appropriation was made," was repealed by Act Mar. 3, 1911, 
sec. 1, 36 St. 1062. 

30 St. 105; July 19, 1897; C. 9-An Act Making appropriations 

85 Ag. 29 St. 358. Sg. 4 St. 442; 7 St. 36, 46, 51, 69, 85, 99, 114, 161, 
17~ 18~ 21~ 23~ 242, 28~ 29~ 314, 318. 32~ 321, 35~ 42~ 54~ 545; 
9 St. 35, 84~. 855. 904: 10 St. 1071, 1079, 1109; 11 St. 614, 700, 702, 
729, 744; 12 St. 628, 652, 981, 1106,~,. 1173 ; 13 St. 675: 14 St. 650, 757, 
787; 15 St. 515, 584, 590, 596. 62:.:, 637, 638, 653. 657; 676; 16 St. 
40, 355, 720 .i 19 St. 254. 256, 287 ; 22 St. 43 ; 23 St. 79 ; 24 St. 219, 388; 
25 St. 114, o42, 645, 688, 894 ; 26 St. 756, 1028, 1037 ; 27 St. 139. 470, 
633 645 ; 28 St. 301, 330, 451, 908, 939 ; 29 St. 339. 341, 344, 355. A. 
37 St. 518. Rp. 30 St. 567 ; 32 St. 245, 400. s. 30 St. 105, 571, 652, 
924; 31 St. 7. 221, 1058; 32 St. 245, 982; 33 St. 189. 1048; 34 St. 
78 325, 1015 ; 35 St. 70, 781 ; 36 St. 269, 1058 ; 37 St. 86, 518 ; 38 St. 77 ; 
40' St. 561. Cited: Cavell, 3 Okla. S. B. J. 208; Dixon. 23 Case & Com. 
712 · Reeves, 23 Case & Com. 727; 26 Op. A. G. 127; 26 Op. A. G. 171 ; 
27 Op. A. G. 588 · 3 L. D. Memo. 435 ; Op. Sol., M. 11108. Dec. 4, 1923, 
M. 11380, June i7, 1924, M. 12874, Oct. 27, 1924 M. 13270, Nov. 6, 
1924, M. 15954. Jan. 8, 1927; Rept. on Status of Pueblo of Pojoaque, 
Nov. 3, 1932; Memo. Sol. Off .. May 11, 1934; Op. Sol., M. 27381, Dec. 
13, 1934; Memo. Sol., Dec. 18, 1934; Memo. Sol. Off. , Mar. 13, 1935; 
Memo. Sol., May 14, 1935, Nov. 11, 1935 ; Op. Sol., May 20, 1936; Memo, 
Sol. Off .. Oct. 22, 19~6; Memo. to Comm'r, Jan. 6, 1937; Memo. Sol. Off. , 
Nov. 9. 1937, May 29, 1938; 25 L. D. 364; 26 L. D. 44 ; 29 L. D. 239 ; 
29 L. D. 408; 50 L. D. 551 ; Ansley, 180 U. S. 253 ; Armstrong, 195 Fed. 
137; Bartlett, 218 Fed. 380; Bird, 129 Fed. 472; Bowling, 233 U. S. 
528 · Cherokee, 203 U. S. 76; Cherokee, 187 U. S. 294; Cher·okee, 85 
c. Cis. 76; Choctaw+. 81 C. Cis. 1; Dick, 6 Ind. T. 85; Duwamish, 79 
c. Cis. 530; Eagle-l."'icher, 28 F. 2d 472; Ex p. Pero, 99 F. 2d 28 ; 
Farrell, 110 Fed. 942; Folk, 233 Fed. 177 ; Fond du Lac, 34 C. Cl'l. 426; 
Goodson, 7 Okla. 117 ; Halbert, 283 U. S. 753 ; Hallam, 49 F. 2d 103 ; 
Hampton, 22 F. 2d 81 ; Hanks, 3 Ind. T. 415 ; Hayes, 168 Fed. 221 ; 
Heckman, 224 U. S. 413; Jacobs, 223 U. S. 200; Jaybird, 271 U. S. 
609; Jefferson, 247 U. S. 288; Kimberlin, 104 li,ed. 653; McCullough, 
243 Fed. 823 ; McKnight, 130 Fed. 659 ; McMurray, 62 C. Cis. 458 ; 
Maxey, 3 Ind. T. 243; Martin, 276 U. S. 58; Medawakanton, 57 C. Cis. 
357; Miller, 249 U. S. 308; Mullen, 224 U. S. 448; Myers, 2 Ind. T. 3; 
Oakes, 172 Fed. 305; Pape. 19 F. 2d 219; Quick Bear. 210 U. S. 50; 
Schellenbarger 236 U. S. 68; Shoshone, 85 C. Cis. 331; Shoshone, 82 
c. Cls. 23; Sloan, 118 Fed. 283; Smith, 270 U. S. 456; Stephens, 174 
U. S. 445; Steward, 295 U. S. 403; Stoakey, 58 F. 2d 522; U. S. v. 
Abrams, 194 Fed. 82; U. S. v. Atkins. 260 U. S. 220; U. S. v. Haddock, 
21 F. 2d 165; U. S. v. Hayes. 20 F. 2d 873; U. S. v. Heyfron, 138 Fed. 
964-; U. S. v. Moore. 284 Fed. 86; U. S. v. Noble, 237 U. S. 74: U. S. 
v . Rolfson, 38 F. 2d 806 · U. S. v. Shoshone, 304 U. S. 111; U. S. v. 
Walkowsky. 283 U. S. 753; U. S. v. Watashe, 102 F. 2d 428: U. S. v. 
Wildcat, 244 U. S. 111 ; U. S. ex rei. Besaw, 6 F. 2d 694 ; Ute, 45 C. 
Cls. 440; Vezina, 245 Fed. 411: Waldron. 143 Fed. 413; Wa~hington, 235 
U. S. 422; Whitebird, 40 F. 2d 479; Winton, 255 U. S. 373; Yankton, 
272 u. s. 3~1. 

to supply deficiencies in the appropriations for the fiscal 
year endin'g June 30, 1897, and for prior years, and for 
other purposes. 86 

30 St. 226; Dec. 29, 1897; C. 3-An Act Prohibiting the killing 
of fur seals in the waters of the North Pacific Oceau.87 

30 St. 227; Jan. 13, 1898; C. 4-An Act To amend an Act grant
ing to the Gila Valley, Globe and Northern Ry. Co. a right 
of way through the San Carlos Indian Reservation, in 
Arizona.88 

30 St. 234; Jan. 27, 1898; C. 1Q-An Act To amend sec. 2234 of 
the Revised Statutes.89 43 U. S. C. 72. 

30 St. 234; Jan. 28, 1898; C. 11-An Act Making appropriations 
to supply urgent deficiencies in the appropriations for the 
fiscal year ending June 30, 1898, and for prior years, and 
for other purposes.00 

30 St. 241; Feb. 14, 1898; C. 18-An Act Authorizing the Mus
cogee Coal and Ry. Co. to construct and operate a railway 
through the Indian Territory and Oklahoma Territory, and 
for other purposes.91 

30 St. 277; Mar. 15, 1898; C. 68-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1899, and 
for other purposes. 

30 St. 318; Mar. 15, 1898; C. 69-An Act Ma],dng appropriations 
for the support of the Army for the fiscal year ending June 
30, 1899.92 

30 St. 327; Mar. 17, 1898; C. 71-An Act To extend the time for 
the construction of the railway of the Chicago, Rock Island 

. and Pacific Ry. Co. through the Indian Territory.IJ3 
30 St. 341; Mar. 23, 1898; C. 87-An Act To grant the right of 

way through the Indian Territory to the Denison, Bonham 
and New Orleans Ry. Co. for the purpose of constructing 
a railway, and for other purposes.94 

30 St. 344; Mar. 26, 1898; C. 10Q-An Act Granting the right 
to the Omaha Northern Ry. Co. to construct a railway across, 
and establish stations on, the Omaha and Winnebago reser
vations, in the State of Nebraska, and for other purposes.94 

30 St. 345; Mar. 29, 1898; C. 102-An Act To amend an Act 
entitled "An Act to authorize the Denison and Northern 
Ry. Co. to construct and operate a railway through the 
Indian Territory, and for otlier purposes." 96 

30 St. 347; Mar. 30, 1898; C. 104-An Act Authorizing the Ne
braska, Kansas and Gulf Ry. Co. to construct and operate 
a railway through the Indian Territory, and for other 
purposes.97 

3(1 St. 354; Apr. 11, 1898; C. 120-An Act Extending the right 
of commutation to certain homestead settlers on lands in 
Oklahoma Territory, opened to settlement under the provi
sions of the Act entitled "An Act to ratify and confirm the 
agreement with the Kickapoo Indians in Oklahoma Terri
tory, and to make appropriations for carrying the same 
in to effect." 9~ 

30 St. 361; Apr. 22, 1898; C. 187-An Act To provide for tem
porarily increasing the military establishment of the United 
States in time of war, and for other purposes.99 

30 Sot. 364; Apr. 26, 1898; C. 191-An Act For the better organi
zation of the line of the Army of the United States. 

30 St. 390; May 4, 1898; C. 235-An Act Making appropriations 
to supply deficiencies in the appropriations for support of 
the Army for the fiscal year 1898, and for other purposes.1 

30 St. 399; May 7, 1898; C. 246-An Act To amend section nine 
of an Act entitled "An Act to grant to the Arkansas, Texas 
and Mexican Central Ry. Co. a right of way through the 
Indian Territory, and for other purposes." 2 

30 St. 407; May 14, 1898; C. 298-An Act Authorizing the 
Campbell-Lynch Bridge Company to construct a bridge across 

86 Sg. 4 St. 564, sec. 4 ; 13 St. 29 ; 19 St. 244 ; 26 St. 853 ; 28 St. 589. 
677, 605, 697; 30 St. 84. R. 48 St. 583. Cited: Medawakanton, 57 C. 
Cis. 357. 

87 Sg. 28 St. 54. 
ss Ag. 28 St. 665, 666, sec. 5. 
8:> Aq. 18 St. ~4. sec. 2, 122. cs. 340, 341, 123 c. 342, 295, sec. 2. 
oo ,r:sg. 21 St. 199. Cited: Ute, 45 C. Cis. 4~0. 
91 Sg. 1 St. 137. 
ll2 A. 30 St. 1350 ; 31 St. 32. S. 30 St. 433. 
9a Sg. 1 St. 137; 27 St. 492. 
94 Sg. 1 St. 137. A. 30 St. 914. 
9~ A. 32 St. 183; 33 St. 311. 
96 Sg. 1 St. 137 ; 27 St. 336. 
97 Sg. 1 St. J 37. 
: ~~.3~7 s~\~~~ ; 29 st. 868. 
1 S. 30 St. 772. 
2 Ag. 28 St. 229. sec. Q. 
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the Arkansas Riv~r at or near Webbers Falls, Indian 
Territory. 

30 St. 409; May 14, 1898; C. 299-An Act Extending the home
stead laws and providing for right of way for railroads in 
the District of Alaska, and for other purposes.3 

30 St. 417; May 17, 1898; C. 340-An Act Declaring the Federal 
jail at the city of Fort Smith, Arkansas, a national prison 
for certain purposes. 

30 St. 421; May 28, 1898; C. 367-An Act To amend sections ten 
and thirteen of an Act entitled '·An Act to provide for tem
porarily increasing the military establishment of the UnHed 
States in time of war, and for other purposes," approved 
April 22, 1898.4 

30 St: 423; June 1, 1898; C. 36~An Act To amend "An Act 
to provide the times and places for holding terms of the 
United States courts in the States of Idaho and Wyoming," 
approved July 5, 1892, as amended by the amendatory Act 
approved November 3, 1893.G 

30 St. 429; June 4, 1898; C. 376-An Act For the appointment 
of a commission to make allotments of lands in severalty 
to Indians upon the Uintah Indian Reservation in Utah, 
and to obtain the cession to the United States of all lnnds 
within said reservation not so allotted. 

30 St. 430; June 4, 1898; C. 377-An Act Granting to the Wash
ington Improvement and Development Company a right of 
way through the Colville Indian Reservation, in the State 
of Washington.6 

30 St. 431 ; June 4, 1898; C. 578-An Act Granting additional 
powers to railroad companies operating lines in the Indian 
Territory. · 

30 St. 433; June 7, 1898; C. 391-An Act To amend section eight 
of the Act of Congress approved March 2, 1896, granting 
a right of way to the Fort Smith and Western Coal R. Co. 
through the Indian Territory, and for other purposes.7 

30 St. 433; June 7, 1898; C. 392-An Act To suspend the opera
tion of certain provisions of law relating to the War Depart
ment, and for other purposes.8 

30 St. 437; June 8, 1898; C. 395-An Act Making appropriations 
to supply urgent deficiencies in the appropriations for the 
support of the Military and Naval establishments for the 
fiscal year 1898, and for other purposes! 

30 St. 475; June 18, 1898; C. 465-An Act Granting to the Kettle 
River Valley Ry. Co. a right of way through the north half 
of the Colville Indian Reservation in the State of Wasil
ington.10 

30 St. 484; June 21, 1898; C. 489----An Act To make certain 
grants of land to the Territory of New Mexico, and for other 
purposes. . 

30 St. 492; June 27, 1898; C. 500-An Act To authorize the Kan
sas, Oklahoma and Gulf Ry. Co. to construct and operate 
a railway through the Chilocco Indian Reservation, Terri
tory of Oklahoma, and for other purposes. 

30 St. 493; June 27, 1898; C. 502-An Act To authorize the Mis
souri, Kansas and Texas Ry. Co. to straighten and restore 
the channel of the South Canadian River, in the Indian 
Territory, at the crossing of said railroad. 

30 St. 495; June 28, 1898; C. 517-An Act For the protection of 
the people of the Indian Territory, and for other purposes.11 

Sec. 19, p. 502-See 25 USCA 117 Historical Note. 

3 Oited: 53 I. D. 503; Columbia. 161 Fed. 60; Hecicman, 11!) Frd. 83; 
n. S. v. Berrigan. 2 Alaska 442; U. S. v. Cadzow, 5 Alaslm 125; U . S. v. 
Lvnch. 7 Alaska 568. 

• 4 Art. :w Rt. R61, sec. 10, 13. 
~ A ,q. 27 qt. 72. 
o Sq. J 8 St. 4~2. S. 37 St. 634. 
7 An. ~ fl ~t. 40 sec. ~-
R Au :~o st 322. A. 30 st. 1350. 
0 8 ~() ~t. 722. 
1o S!l 18 ~t. 482. Cited: Cabell, ~ Oltla. S. B. J. 208 ; U. S. v. Ferry. 

24 F. ~nnp. 39!): U. S. v. PPJican. 232 U. S. 442. 
11 Sn 7 St. 333: J 0 St. !=174: 14 St. 769: 25 St. 783, src. 15: 26 ~t. 

95: 27 St. 641: 2fl St. 329. S. 30 Rt. 770, 1074. 1214: 31 St. 7, 221. 
250. 84~. ~61. 1058: 32 St. 177. 245, 641. 716. 774; 3~ St. 1R9, 571. 
1048; 34 St. 91. 325, 1015: 35 St. 444. Cited: Cabell, 3 Okla. S. B. J. 
20R : Krif'gPr. 3 Geo. Wash. L. Rev. 279; 23 Op. A. G. 214; 23 Op. 
A. G. 2H: 23 Op. A. G. 528: 24 Op. A. G. 68!): 25 Op. A. G. 163: 
2fi Op. A. G. 168; 25 Op A. G. 460: 26 Op. A. G. 127: 26 Op. A. G. 
171: 26 Op A. G. 340: 27 Op. A. G. 530; 29 Op. A. G. 1~1: 29 Op. 
A. G. 2~1 ; 34 Op. A. G. 275: 1 L. D. Memo. 99; 3 L. D. Memo. 4!=19; 
1\Iemo. Sol.. Dec. 11. 1918: Op. Sol.. l\L 7316. Aol". 5. 1922; 1\L 7316, 
Mav 28 1924; M. 1R772. D:-c. 24. 1926: M. 22121. Apr. 12, 1927: l\L 
25'260. Aue:. 1. 19°9; R"rort of Status of Pueblo of Pojoaque Nov. 3. 1932; 
Rol. On. M. 27759. Jan. 22, 1935: Sol. Memo .. M!lr. 18. 1936; 53 I. lJ. 
502; 54 I . D. 109; 54 I. D. 297: Adams, 165 Fed. 304: Armstrong, 
lGfi Fed. 137: Atoka. 3 Ind. T. 1R9; Atoka, J 04 Fen. 471; Ballingf>r. 
216 U. S. 240 ; Bartlett, 218 Fed. 380 ; Barton, 4 Ind. T. 260 ; Bondinot, 
2 Ind. T. 107: Rrought, 129 Feel 192; Brown, 44 C. Cis. 283; Browning. 
6 F. 2d 801 : Bruner, 4 Ind. T. 580; Bnster. 135 Fed. !=147 : Campbell, 
3 Ind. 'l'. 462; Campbell, 248 U. S. 160; Carpenter, 280 U. S. 363; 

30 St. 544; July 1, 1898; C. 541-An Act To establish a uniform 
system of bankruptcy throughout the United States. Sec. 1, 
11 U.S. C. 1; Sec. 2, 11 U.S. C. 11; Sec. 70, 11 U. S.C. 110. 

30 St. 567; July 1, 1898; C. 542-An Act To ratify the agreement 
between the Dawes Commission and the Seminole Nation of 
Indians.12 

30 St. 571; July 1, 1898; C. 545-An Act Making appropriations 
for the current and contingent expenses of the Indian De
partment and for fulfilling treaty stipulations with various 
Indian tribes for the fiscal year ending June 30, 1899, and 
for other purposes.13 Sec. 1, p. 573-25 U. S. C. 27 (sees. 
4 & 12, 4 St. 734, 737 ; R. S. sec. 2062 ; sec. 1, 27 St. 120). 
Sec. 1, p. 595-25 U. S. C. 32. Sec. 6, p. 596---25 U. S. 0. 
191 (36 St. 861, sec. 22). Sec. 7, p. 596-25 U.S. C. 136. 

30 St. 597; July 1, 1898; C. 546-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1899, and for other purposes.14 

30 St. 652; July 7, 1898; C. 571-An Act Making appropriations 
to supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1898, and for prior years, and for other 
purposes.15 Sec. 1-25 U. S. C. 100 (19 St. 291, sec .. 1). 

30 St. 715; July 7, 1898; C. 574-An Act To amend an Act 
entitled ''An Act to amend an Act to grant to the Gaines-

Casteel, 4 Ind. T. 1 ; Cherokee. 203 U. S. 76 ; Cberokf'e, 187 U. S. 294 : 
Cherokee, 85 C. Cis. 76 ; Cherokee, 223 U. S. 108 ; Chici{asaw. 87 C. Clc;;. 
91; Chickasaw. 193 U. S. 115; Choate. 224 U. S. 665; Choctaw. 81 
C. Cis. 63: Choctaw, 81 C. Cls. 1 ; Choctaw, 83 C. Cis. 140: Choctaw. 
6 Incl. T. 515; -Choctaw, 235 U. S. 292; Creelt, 78 C. Cis. 474; Crowell, 
4 Ind. T. 36: Daniels, 4 Ind. T. 426; Delaware, 103 U. S. 127: Denton. 
5 Ind. T. 396; Dick, 6 Ind. '.r. 85: Donohoo, 4 Ind. T. 433: Ellis, 
3 Ind. T. 656; Ellis, 118 Fed. 430: Engleman, 4 Ind. T. 336; En_glish. 
224 U. S. 680 ; Evans, 204 Fed. 361 ; Ex p. Webb. 225 U. S. 663 ; Fink. 
248 U. S. 399 ; Fish. 52 F. 2d 544 ; Fleming. 215 U. S. 56; Ford, 260 
Fed. 657: Fraer. 125 Fed. 280 ; Frame, 189 Fed. 785 ; GarfiPid, 211 
U. S. 264 : Garfield. 211 U. S. 249 ; George. 4 Ind. T. 61 : German
American, 5 Ind. T. 703; Gleason, 224 U. S. 679: Glenn, 105 F. 2d 3!=113: 
Hargrove, 3 Ind. T. 478; Hargrove, 4 Ind. T. 129 : Hargrove, 129 Fen. 
186 ; Harnage. 242 U. S. 386; Harris, 7 Ind. T. 532 : Harris, 166 F<>rl. 
109; Hayes, 168 Fed. 221: Heckman. 2~4 U. S. 413; Renny, 191 Fed. 
132 ; Hill, 242 U. S. 361 ; Rockett, 110 Fed. !)10 ; IIubhard, 5 Ind. T. 95 ; 
Ikard, 4 Int. T. 314; In re Grayson, 3 Ind. T. 497; In re Lanrls of 
Five, 199 Fed. 811 ; In re Poff's Guardianship, 7 Ind. T. 50 ; Iowa, 
217 Fed. 11; Jefferson, 247 U. S. 288: Joines, 4 Ind. '1'. 556; Jonah, 
!'i2 F. 2d 343; Joplin, 236 U. S. 531; Kansas. 80 C. Cls. 264; Kelly, 
7 Ind. T. 541 ; Kemobah, 38 F. 2d 665; Kimberlin, 104 Fed. 653; 
Longest, 276 U. S. 69: Lowe, 223 U. S. 95; McAlester, 3 Ind. T. 704 ; 
~:IcBride, 149 Fed. 114 ; McCalib, 83 C. Cis. 79 : McCullough, 243 Fed. 
823 ; McMurray. 62 C. Cis. 458 : McNee, 253 Fed. 546 : Malone, 212 
Fed. 668 : Mandler, 4!) F. 2d 201 ; Mandler. 52 F. 2d 713 ; Marlin. 276 
U. S. 58 ; Matter of Heff, 197 U. S. 488 ; Maxey, 3 Ind. T. 243; Mcore, 
43 F. 2d 322 ; Morris, 194 U. S. 384 ; Morrison, 6 F. 2d 811 ; Mullen, 
224 U. S. 448; Nivens, 4 Ind. T. 30; Nunn, 216 Fed. 330: Owens, 5 Ind. 
T. 275 ; Persons, 40 C. ClR. 411 ; Price, 5 Ind. 'l'. 518: Quigley, 3 Ind. 
T. 265 ; Ross. 227 U. S. 530; St. Louis, 7 Ind. T. 685 : Sayer. 7 Ind. 
1'. 675 ; Schellenbarger. 236 U. S. 68 : Seminole, 78 C. Cls. 455; Shar
rock, 6 Ind. T. 466 ; Southwestern, 3 Ind. T. 223 : SouthweRtern, 185 
U. S. 499: Stephens, 174 U. S. 445: Swinney, 5 Ind. '1'. 12; Thomason, 
·7 Ind. T. 1; Thompson, 4 Incl. T. 412; Tiger, 4 F. 2d 714: Tmner, 4 Ind. 
T. 606; Tuttle. 3 Ind. T. 712 ; 'fynon, 3 Ind. T. 346 ; U. S. v. Atkins, 
260 U. S. 220; U. S. v. Bd. of Com'rs of Mcintosh Cty., 284 Fed. 103; 
TJ. S. v. Choctaw, 38 C. Cis. 558: U. S. v. Dowden, 220 Fed. 277; 
U. S. v. Ea!':tern. 66 F. 2o 923 : U. S. v. Ferguson, 247 U. S. 175 : U. S. 
v. Hayes, 20 F. 2d 873; U. S. v . Lewis, 5 Ind. T. 1; U. S. v. McMurray, 
181 Fed. 723; U. S. v. Mid-Continent. 67 F. 2d 37; U. S. v. M. K. & ·.r. 
Ry .. 66 F. 2d 919; U. S. v. Rea-Read. 171 Fed. 501: U. S. v. Richards. 
27 F. 2d 284: U. S. v. Seminole. 209 U. S. 417; U. S. v. Smith. 266 
Fed. 740; U. S. v. Western. 226 Fed. 726; U. S. v. Wildcat, 244 U. S. 
111; U. S. v. Wright. 53 F. 2d 300; U. S. ex rel. McAlester, 277 Fed. 
573; Vinson. 44 F. 2d 772; W. C. Whitney, 166 Fcrl. 738; Wa1Iace, 
204 U. S. 415; Warti, 253 U. S. 17; Washington, 235 U. S. 422 ; Welty, 
2~1 Fed. 930; William'>. 216 U. S. 582: Williams, 230 U. S. 414; 
Willinms, 4 Ind. T. 587: Winton, 255 U. S. 373;, Woodward. 23~ U.S. 284. 

12 Rpg. 30 St. 62. S. 32 St. 982. Cited: :.:6 Op. A. G. 340; 34 Op. 
A. G. 275 : 35 Op. A. G. 421 : 53 I. D. 502 ; Deming, 224 U. S. 471 ; 
Ex p. Webb, 225 U. S. 663; Fish, 52 F. 2d 544; Goat. 224 U. S. 458; 
In re Grayson. 3 Ind. T. 497: In re Lands, 199 Fed. 811; Moore, 
43 F. 2d 322; Seminole, 78 C. Cls. 455; Tiger, 221 U. S. 286; U. S. v. 
Bean, 25:1 Fed. 1; U. S. v. Bd. of Com'rs of Mcintosh Cty., 284 Fe<l. 
103: U. S. v. Seminole. 299 U. S. 417; U. S. v. Smith, 266 Fed. 741); 
U. S. v. Stigall, 226 Feti. J 90 : U. S. Exp., 191 Fed. 673 ; Vinson, 
44 F. 2d 772; Woodward, 238 U. S. 284. 

1a Sq. 1 St. 619 ; 4 St. 442 ; 7 St. 36, 46, 51, 69. 85. 99, 114, 161, 
179, l85. 213. 236. 242, 287, 296, 314, 320. 352. 425, 541, 545, 596; 
!l St. 3!'i. 842. 854, 855, 904; 10 St. 1071, 1079; 11 St. 614, 700, 
102. 729. 744. 628. 819, 981. 1173; 13 St. 343. sec. 2, 623. 675; 
14 St. 650, 757. 787; li'i St. 515, 622. 638. 651, 676 ; 16 St. 40, 657. 
707, 720: 19 St. 254, 256, 287; 22 St. 43: 23 St. 79; 24 St. 388. 
~R9 ; 25 St. 645, 688. 871;.. 8fl4; 26 St. 756, 851, 1028. 1033, 1037; 27 
St. G2, 13!l, 645 : 28 St. llu, 939 ; 29 St. 341. 354. 382 ; 30 St. 68. 86, 94. 
A. :10 St. 924 ; 36 St. 855. S. 30 St. 924, 1214; 31 St. 221 : 32 St. 982; 
R4 St. 325. OitPrl: Ansley. 180 U. S. 253; Farrell. 110 Fed. 942: 
:\fedawakanton, 57 C. Cis. 357; Quiclt Bear, 210 U. S. 50; Stephens, 
174 U. S. 445; U. S. v. Algoma. 305 U. S. 415; U. S. v. Candelaria. 
271 U. S. 432; U. S. v. I!'erry, 24 F. Supp. 399; U. S. v. 4 Bottles, 90 
Frd. 720; U. S. v. Hoyt, 167 Fed. 301; U. S. ~- Pelican, 232 U. S. 442; 
u. S. v. Santioval, 231 U. S. 28 : U. S. v. Watashe, 102 F. 2d 42'3; 
Wallace, 204 U. S. 415: Woodward, 238 U. S. 284. 

14 Sg. 11 St. 704. Rpg. 23 St. 24. 
15 Sg. 19 St. 291: 25 St. 643 ; 26 St. 853 ; 30 St. 86. S. 30 St. 772; 

32 St. 245. 1031. 
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ville, McAlester and St. Louis Ry. Co. a right of way through 
the Indian 'Territory." 16 

30 St. 74G; May 27, 1898; J. Res. No. 40-Joint Resolution 
Declaring the lands within the former Mille Lac Indian 
Reservation, in Minnesota, to be subject to entry under the 
lund laws of the United States.17 

30 St. 748; June 25, 1898; J. Res. No. 51-Joint Resolution To 
authorize and direct the Secretary of the 'Treasury to refund 
and return to the Chicago, Milwaukee and St. l'anl Uy. Co. 
$15,335.76, in accordance with the decision of the Secret arj· 
of the Interior dated March 3, 1898. 

30 St. 770; Dec. 21, 1898; C. 3~An Act Making an appro
priation to execute certain provisions of the Act of CoEgJ es~ 
for the protection of the people of the Indian 'l'erritory.•s 

oO St. 772; Jan. 5, 1899; C. 41-An Act Making appropriations 
to supply urgent deficiencies in the appropriations for the 
support of the military and naval establishments for the 
last six mouths of the fiscal year ending June 30, 1899, at1Cl 
for other purposes. 19 

30 St. 806; Jan. 28, 1899; C. 65-An Act To authorize the Arkansas 
and Choctaw Ry. Co. to construct and operate a railway 
through the Choctaw and Chickasaw nations, in the Indian 
Territory, and for other purposes. 

30 St. 816; Feb. 4, 1899; C. 88-An Act To authorize the Little 
River Valley Ry. Co. to construct and operate a railway 
through the Choctaw and Chickasaw nations, in the Indian 
Territory and branches thereof, and for other purposes.20 

30 St. 834; F~b. 9, 1899 ; C. 129--An Act To authorize the Mis
souri and Kansas 'Telephone Co. to construct and maintain 
lines and offices for general business purposes in the Ponca, 
Otoe, and Missouria Reservation, in the Territory of 
Old ahoma. 

30 St. 836; Feb. 13, 1899; C. 153-An Act To amend an Act 
granting io the St. Louis, Oklahoma and Southern R:v. Co. 
a right of way through the IndiaJ~ Territo y and Oklahom:: 
Territory, and for other purposes. 

30 St. 844; Feb. 21, 1899; C. 178-An Act To extend and amend 
the prOYisions of an Act entitled "An Act to grant the righ! 
of way to the K~1nsas, Oklahoma Central and Southwestern 
Hy. C~. tbrongh the Indian Territory ; nd Oklahoma Terri · 
to'ry and for other purpo es," approved December 21, 18~3. 
and' aiso to extend and amend the proYisions of a supple
mental Act approved Feb. 15, 1897, entitled "An Act to 
extend a.nd amend an Act entitled 'An Act to grant ilw 
riO'ht of way to the Kansas, Oklahoma Central nnd Scnth
W~F:tern Ry. Co. throngh the Indian 'ferritory and Oklahomn 
Territory, and for other purposes.' " 22 

30 Rt. 846; Feb. 24, 1899; C. 187-An Act Making approprin· 
tions for the legislative, execntiYe, and jndicinl expen~es of 
the Government for the fiscal year ending June 30, 1900. 
and for other purposes. 

3() St. 891; Feb. 25, 189!): C. 1!}3-An Aet To amend an Act to 
grant to the Gainesville, McAlester and St. I.ouis Ry. Co 
a rigbt of way through the Indian Territory." 23 

30 St. 906; Feb. 28, 18f)!); C. 210-An Act Grnntin~ to the Cle:Jr
water Valley R. Co. a right of way through the Nez Perce~ 
Indian lands in Idaho.2~ 

30 St. 909; Feb. 28, 1899; C. 222-An Act Providing for the sak 
Of the snrplus lands on the Pottnwatomie nnd Kicl\npo" 
Indian re~ervation~ in Kansa~. and for other purpo:.;r-;;. 2

·' 

~0 Rt. 912; Feb. 28, 1899; C. 225-An Act Anthorizil!g the Rit•Px 
City and Omaha Ry. Co. to construct and operate a rnilwn~
through the Omaha and Wil1nebago Rt'servation, in Thnrsto11 
County, Nebraska, and for other pnrp0ses. 

:w St. !n4: Feb. 28. 1899; C. 226~An Act To nmeml l'ln Ar· 
entitled "An Act to g-rnnt the right of way through th(' 
Indian Territory to the Denison, Bonham and New OrlennP 
Rv. Co. for tl1P purpose of cow:;trnrting n rnilwny. nrfl for 
ot.her p11rposes." anprovefl Mnrch 28. 1Fl98. Pnd to vel"t iJ• 
The Denison, Bonhnm Hl d Gulf R:v. Co. ::~11 the ri~bt::< 
privileges. anrl franchises therein grnnt<'t1 to snid fi:·f-:t-nn.n <>d 
company.26 

1s F~(J. 29 St. 44. 
11 S(J 26 St. 1097. f:f. ::!~ St. 1048. Citrd: Mille Lac, 46 C. Cis. 424; 

1 '- S. v·. Mille Lac. 229 U. S. 498. 
1s ,f:!g. ~0 St. 495. 
1n Sq. RO St. 300; 30 St. 437. 6!l6. 
2° Flfl. 1 St. 1R7. 
21 A.rJ. 2!l St. RO. 
22 Nq. 1 ~t. 1~7: 28 St. 22; 29 St. 52!l. 
23 Sq. 27 St. 524. sec. fl. 
24 ,QfJ. 18 St. 482. A. 32 St. 198. 
2s A: 32 St. fiR2. 
~6 Su. 1 St. 137. A.g. 30 St. 341. 

30 St. 918; 1\In.r. 1, 1899; C. 316-An Act Granting to the Clear
water Short Line Ry. Co. a right of way through the Nez 
P2rces li!dian lands in Idaho.27 

30 St. 924; Mar. 1, 1899; C. 324-An Act Making appropriations 
for the current and contingent expenses of the Indian De-
partmcut and for fulfilling treaty stipulations with various 
Indian tribes for the fiscal year ending June 30, 1900, and 
for other purposes/18 Sec. 1-25 U. S. C. 36; Sec. 8-25 
u.s. c. 116. 

30 St. 990; Mar. 2, 1899; C. 374-An Act To provide for the 
acquiring of rights of way by railroad companies through 
Indian reservations. Indian lands, and Indian allotments, 
and for other purposes.a9 Sec. 1-25 U. S. C. 312 (sec. 2~. 
32 St. 50· ·sec. 16, 36 St. 859). See Historical Note 25 
USCA 312: Sec. 2-25 U. S. C. 313 (34 St. 330). See His· 
torical Note 25 USCA 313. Sec. 3-25 U.S. C. 314 (sec. 23, 32 
St. 50). USCA Historical Note: Sec. 3, 30 St. 991, as origi
nally enacted contained a clause giving the right of appeal, 
in case the land in question was the Indian Territory, by 
original petition to the United States court in the Indian 
Territory sitting at the place nearest and, most convenient 
to the property sought to be condemned. 'This clause was 
omitted in the Code section because of 32 St. 50, sec. 2'd 
which repea.led 30 St. 991, sec. 3 so far as it applied to the 
Indian 'l'erritory and Oklahoma Territory. In the Code 
section the word "Oklahoma" was substituted for the 
words "Indian Territory" used in said derivative sec-
1ion because of the admission to the Union of Indian 
Territory and the Territory of Oklahoma as the state of 
Oklahoma. See Historical Note under sec. 312 of title 25. 
Sec. 4-2~ U. S. C. 315. See Historical Note 25. USCA 312. 
Sec. 6-25 U. S. C. 316. See Historical Note 25 USCA 312. 
Sec. 7-25 U. S. C. 317. See Historical Note 25 USCA 312. 
Sec. 8-25 U. S. C. : .. HS. USCA Hh-;torical Note: The abnve 
cited deriYative section (318) used after the word repeal, 
the words "this act or any portion thereof." See Historical 
Note 25 USCA 312. 

:io St. !l95; Mnr. ~. 1890; C. :~SO-An Act To umenrt an Act 
t-ntltled "Au A<'l anthor·izing tlw Arkansas Northwestern 
Ry. Co. to <·oJ l ~t rnd HIHl operate a railway through the 
Indian Terril ory, aud for other purposes," and extending 
tl.te time for constructing and operating the said railway 
for two years from the fifth day of April, 1899.30 

30 St. 1064; Mar. 3. 1899 ; C. 423-An Act Making appropriation 
for the snpiJOrt of the Regular and Volunteer Army for the 
fiscnl y("Hl' ending .June 30, 1900. 

30 St. 1074; l\Iur. 3. 18S9; C. 42-1-An Act Making appropriations 
fur ~undn- ciYil expenses of the Government for the fiscal 
year enclii1g June 30, 1900, and for other purposes.31 

30 St. 1121; l\1:u. a, 1899; C. 425-An .Act Making appropriations 
fo1· the construction, repair, and preservation of certain 
pnbllc works on rivers and harbors, and for other purposes.32 

30 St. 1161; 1\lar. 3, 1899; C. 426-An Act For the allowance 
of certnin claims for stores and supplies reported by the 
Conrt of Cia ·ms under the provisions of the Act approved 
Mar. 3, 1883, and commonly known as the Bowman Act, 
and for other purposes. 

30 St. 1214; l\1ar. 3, 1899; C. 427-An Act l\Iaking appropriations 
to supvly defiriPndes in the appropriations for the fiscal 
year endi11g June 30, 1899, and. for prior years, and for 
other pnrposes.33 

30 St. 1233; Mar. 3, 1899 ; C. 429-An Act To define and punish 

21 Sg. 18 St. 482. 
CB Sg. 4 St. 442; 7 St. 36, 46. 51, 69, 85, 99, 114, 161, 179, 18!'i, 213, 

:!~6. 242, 287. 296. 314, 318, 320, 321, 352. 425, 541. 545; 9 St. 3'\ 842. 
855 904 · 10 St. 1071, 1079; 11 St. 614, 700, 702, 729, 744; 12 St. 628, 
D81: 1173; 13 St. 675; 14 St. 650, 757, 7t)7; 15 St. 515, 584, 590, 595, 
o22, 6B7, 638. 652, 638. 676: 16 St. 40, 355, 570, sec. 3. 720; 17 St. 
136, sees. 1. 2 ; 18 St. 35, 450, sec. 9 ; 19 St. 254, 256, 287 ; 22 St. 43 ; 
•)a St 79 · 24 St. 219, 388; 25 Stat. 645, 688. 890, 894, 753, 851, 1028, 
l033 .. 1037, 1038, 10?.9; 27 St. 139. 645; 28 St. 939; 29 St. 3:54: 30 St. 
87, 94, 589. 590. 593. S. 31 St. 2~1. Cited: Farrell, 110 Fe~. 942 ; 
l\ledawnkanton, 57 C. Cls. 357; Qmck Bear, 210 U. S. 50; S1sseton, 
58 C. Cis. 302; TJ. S, v. Powers, 305 U. S. 527; Ute, 45 C. Cls. 440. 

'2\) Sg. 18 St. 482. A.. 34 St. 325; 36 St. 855. Rp. 32 St. 43; 48 St. 
1224. S. 33 St. 708, 1006; 35 St. 43. 70 · 37 St. 634 ; 38 St. 111 ; 45 
St. 442. Cited: Memo. Sol. Off., )fay 25, 1933; 39 L. D. 44; Clarke, 39 F. 
2d 800 ; U. S. v. Ft. Smith, 195 Fed. 211. 

3o Ao. 2D St. 87. sec. 8. 
a1 Sg. 25 St. 888, 896 ; 30 St. 495. 
32 s. 41 St. 3. 6 <> 
33 Rg. 25 St. 167. Sg. 25 St. 642 i.. 26 St. 853; 30 St. 495, 57 . 59.,. 

Cited: Western Cherokee, 82 C. Cls. o66.· 
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crimes in the District of Alaska and to provide a code of 
criminal procedure for said district.34 

30 St. 1350; Mar. 3, 1899 ; C. 43~An Act To amend an Act 
entitled "An Act to suspend the operation of certain pro
visions of law relating to the War Department, and for 
other purposes." 35 

30 St. 1362; Mar. 3, 1899; C. 450--An Act To ratify agreements 
with the Indians of the Lower Brule and Rosebud reserva
tions in South Dakota, and making an appropriation to 
carry the same in to effect. 36 

30 St. 1368; Mar. 3, 1899; C. 453-An Act To authorize the Fort 
Smith and Western R. Co. to construct and operate a rail
way through the Choctaw and Creek nations, in the Indian 
Territory, and for other purposes.37 

30 St. 1398; Mar. 5, 1898; C. 43-An Act Granting a pension 
to Mrs. Martha Frank. 

30 St. 1398; Mar. 5, 1898; Ch. 44-An Act Granting a pension 
to John F. Hathaway. 

30 St. 1400; Mar. 5, 1898; C. 50-An Act Directing the issue 
of a duplicate of lost check, drawn by Charles E. McChes
ney, United States Indian agent, in favor of C. J. Holman 
and Brother.38 

30 St. 1401; Mar. 14, 1898; C. 64-An Act Granting an increase 
of pension to Esther Willia!Ds. 

30 St. 1406; Mar. 23, 1898; C. 9~An Act To increase the 
pension of Martha S. Harllee, widow of W. W. Harllee, a 
soldier in the Florida war. 

30 St. 1410; Apr. 11, 1898; C. 124-An Act Granting a pension 
to Sarah M. Spyker. 

30 St. 1416; Apr. 11, 1898; C. 153-An Act Granting a pension 
to Thomas Lane.39 

30 St. 1416; Apr. 11, 1898; C. 155-An Act Granting pension 
toR. G. English. 

30 St. 1420; Apr. 15, 1898; C. 17~An Act Granting an increase 
of pension to Daniel J. Smith. 

30 St. 1427; Apr. 27, 1898; C. 214-An Act To increase the 
pension of John C. Wagoner. 

30 St. 1427; Apr. 27, 1898 ; C. 21~An Act Granting a pension 
to Matthew B. Nale. 

30 St. 1432; May 7, 1898; C. 254-An Act Granting a pension 
to Francis Shetais. alias Frank Stay. 

30 St. 1433; May 7, 1898; C. 262-An Act To grant a pension 
to Sarah A. Blazer. 

30 St. 1437; May 7, 1898; C. 281-An Act Granting a pension 
to Daniel J. Melvin. 

30 St. 1438; May 7, 1898; C. 285-An Act Granting an increase of 
pension to Elizabeth Rogers. 

30 St. 1441; May 14, 189b; 0. 309-An Act Granting a pension to 
"Itawayaka," or "One-armed Jim." 

30 St. 1455; June 8; 1898; C. 412~An Act Granting a pension to 
Bettie Gresham. 

30 St. 1457; June 8, 1898; .c. 422-An Act Granting a pension to 
Mary E. Taylor. 

30 St. 1459; June 10, 1898; C. 434-An Act Granting a pension to 
Philip F. Castleman, of Oregon. 

30 St. 1475; July 1, 1898; C. 555-An Act Granting an increase of 
pension to William Christenberry. 

30 St. 1484; July 7, 1898; C. 611-An Act Granting a pension to 
Henrietta Fowler. 

30 St. 1486; July 7, 1898; C. 622--An Act Granting an increase 
of pension to Warren W. Morgan. 

30 St. 1499; Dec. 20, 1898; C. 12-An Act Granting an increase of 
pension to Theodore W. Cobin. 

30 St. 1501: Dec. 20, 1898; C. 20-An Act Granting a pension to 
A. A. Pinkston. 

BO St. 1512; Feb. 4, 1899; C. 100-An Act Granting an increase of 
pension to Alexander Keen. 

30 St. 1517; Feb. 9, 1899 ; C. 131-An Act Granting a pension to 
Henry Farmer. 

30 St. 1518; Feb. 9, 1899; C. 132-An Act Granting an increase of 
pension to William W. Tumblin, of Bradford County, Florida. 

30 St. 1519; Feb. 9, 1899; C. 140--An Act Granting a pension to 
Martha E. Huddleston. 

30 St. 1519; Feb. 9, 1899; C. 141-An Act To pension William 
Russell for services in Oregon Indian wars. 

30 St. 1521; Feb. 14, 1899; C. 15~An Act For the relief of Joseph 
Tousaint, alias Tousin. 

30 St. 1525; Feb. 25, 1899; C. 197-An Act Granting a pension to 
Isom Gibson. 

30 St. 1546; Feb. 28, 1899; C. 311-An Act Granting a pension to 
Emily McLain. 

30 St. 154G; Feb. 28, 1899; 0. 312-An Act Granting a pension to 
Judith Doherty. 

30 St. 1563; Mar. 3, 1899; C. 520--An Act Granting a pension to 
James H. Preston. 

30 St. 1573; Mar. 3, 1899; C. 569-An Act For the relief of Eudora 
Hill. 

30 St. 1586; Mar. 3, 1899; C. 626-An Act Granting an increase of 
pension to John E. Gullett. 

30 St. 1587; l\Iar. 3, 1899; C. 632-An Act Granting an increase of 
·:. pension to Andrew J. Taylor. 

3(') St. 1805; Feb. 9, 1899---Con. Res. Report Superintendent of 
Indian Schools. 

31 STAT. 
31 St. 7; Feb. 9, 1900; C. 14-An Act Making appropriations to 

supply urgent deficiencies in the appropriations for the fiscal 
year ending June 30, 1900, and for prior years, and for 
other purposes.40 

31 St. 32; Feb. 24, 1900; C. 24-An Act To amend an Act entitled 
"An Act to amend an Act to suspend the operation of certain 
provisions of law relating to the War Department, and for 
other purposes." 41 

31 St. 52; Mar. 28, 1900; C. 111-An Act Enlarging the powers 
of the Choctaw, Oklahoma and Gulf R. Co.42 

31 St. 59; Apr. 4, 1900; C. 156--An Act Approving a revision and 
adjustment of certain sales of Otoe and Missouria lands 
in the States of Nebraska and Kansas.43 

31 St. 72; Apr. 9, 1900; C. 182-An Act To settle the title to real 
estate in the city of Sante Fe, New Mexico. 

31 St. 86; Apr. 17, 1900; C. 192-An Act Making appropriations 
for the legislative, executive, and judicial expenses of th~ 
Government for the fiscal year ending June 30, 1901, and 
for other purposes. 44 

31 St. 134; Apr. 17, 1900; C. 193-An Act Granting the right 
of way to the Minnesota and Manitoba R. Co. aero s the 
ceded portion of the Chippewa (Red Lake) Indian Reser
vation in l\linnesota.45 

31 St. 170; May 7, 1900; C. 384-An Act For the appointment of 
an additional United States commissioner of the northern 
judicial district of the Indian Territory. 

3l St. 179 ; May 17, 1900; C. 479t----An Act Providing for free 
homesteads on the public lands for actual and bona fide 
settlers, and reserving the public lands for that purpose.46 

Sec. 1-25 U. S. C. 421. (See USCA Historical Note). 
31 St. 182; May 24, 1900; C. 546-An Act To amend section eight 

of the Act of Congress entitled "An Act to authorize the 
F~rt Smith and Western R. Co. to construct and operate a 
railway through the Choctaw and Creek nations in the Indian 
Territory, and for other purposes." 47 

' 

3-1 St. 205; May 26, 1900; C. 58~ An Act Making appropriation 
for the support of the Regular and Volunteer Army for the 
fiscal year ending June 30, 1901. 

31 St. 221; May 31, 1900; C. 598-An Act Making appropriations 
for the current and contingent expenses of the Indian De
partment and for fulfilling treaty stipulations with various 
Indian tribes for the fiscal year ending June 30, 1901, and 
for other purposes.48 Sec. 1-25 U. S.C. 395. (See USCA His
torical Note) (Also see 25 U. S.C. 394) 

40 .su. ~,6 St. 853 ; 30 St. 92, 500. S. 31 St. 1058; 33 St. 189. Cited: 
Oneida, u9 C. Cis. 116. 

41 .Ag. 30 St. 323, 1350. 
42 Rg. 28 St. 503, sec. 4. .Ag. 29 St. 98. Cited: Choctaw, 256 U. S. 

531. 
43 ,ctg. 27 St. 568. 
44 Cited: U. S. v. Wildcat. 244 U. S. 111. 
45 Sg. 18 St. 482. S. 35 St. 465. 

4 R 23 S 24 . 4& S. 44 St. 161. 8 pg. t. , sec. 14. A. 35 St. 600. S. 35 St. 837. Cited!: Op. 47 Ag. 30 St. 1371. 
Sol., l\1. 29147, May 6, 1937; 53 I. D. 593; Lott, 205 Fed. 28; U. S. v. _ 48 Sg. 1 St. 619; 4 St. 442; 7 St. 36, 46. 51. 69. 85, 99 114 161, 
Ly~cb, 7 Alaska 568. ltD. 1S5. 213, 236. 242. 287. 296 314 320 352 425 541 '545' 596 · 

.Ag. 30 St. 318. 433. A. 31 St. 32. 9 St. 35, 842. 855. 904 · 10 St. 1071 1'079 · '11 St 614 "'00 702 729' 
aa So. 25 St. 882. sec. 8; 28 St. 882, sec. 8. Cited: 42 L. D. 582; 744; 12 St. 628 981 1'173 · 13 St 675 · 14 St 756 757 787 · i5 s1-' 

Drapeau, 195 Fed. 130; Sully, 195 Fed. 113: U. S. v. Nice, 241 U. S. 591.1515. 519 622 637 652 65'5 676: 16. St 40 ·355 '720 . .' 17 St 159. ·: 
~7 Sg. 1 St. 137. .A. 31 St. 182. Cited: U. S. v. Ft. Smith, 195 Fed. 211. 19 St. 2i54. 25G 2B7: 22 St.' 43 · 24 St 388 ·' 25 St 645 688 · .26 st' 
: Sg. 17 St. 29, sec. 1; 23 St. 306. 71"3. 851. 1028.' 1033, 1037; 27' st. t::i9, 64.5: 28 ·st. 286, 2'95 323. 

Sg. 27 St. 281. 939; 29 St. 341, 354; 30 St. 72, 75, 8'(, 94, 500, 505. 513, 596, 941: 
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31 St. 250; June 2, 1900; C. 61(}-An Act To ratify an agree- I 
ment between the Commission to the Five Civilized Tribes I 
and the Seminole tribe of Imlians.40 

31 St. 267 ; June 5, 1900 ; C. 716-An Act For the relief of the 
Colorado Cooperative Colony, to permit second lwmestf'a<ls 
in certain cases, and for other purposes.50 

steads in the Territory of Oklahoma generally are applicable 
to the commutation of homesteads in Greer county, Okl., 
by Act Jan. 18, 189'7, s. 7, sec. 1134 of Tit. 43, Public Lands. 
Homestead settlers on certain ceded Indian lands in South 

31 St. 280; June 6, 1900; C. 785-An Act Making appropriation,s 
to supply deficiencies in the appropriations for the fbcal 
year ending June 30, 1900, and for prior years, and for other 
purposes.51 

31 St. 321; June 6, 1900; C. 786-An Act Making further provi
sion for a civil government for Alaska, and for other pur
poseS.52 Sec. 27--48 U. S. C. 356. 

31 St. 588; June 6, 1900; C. 791-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1901, and for other purposes.oa 

31 St. 657; June 6, 1900; C. 795-----An Act Changing place for 
holding court in the central division of the Indian Territory 
from Cameron to Poteau, and for other purposes.54 

31 St. 658; June 6, 1900; C. 798-An Act To authorize the 
Seneca Telephone Co. to construct and maintain lines iu 
the Indian Territory. 

31 St. 659; June 6, 1900; C. 799-An Act To provide for the 
sale of isolated and disconnected tracts or parcels of the 
Osage trust and diminished reserve lands in the State of 
Kansas. 55 

31 St. 660; June 6, 1900; C. 802-An Act To provide for the 
use of timber and stone for domestic and industrial pur
poses in the Indian Territory.56 

31 St. 672; June 6, 1900; C. 813-An Act To ratify an agreement 
with the Indians of the Ft. Hall Indian Reservation in 
Idaho, and making appropriations to carry the same into 
effect. 57 

31 St. 727; Jan. 4, 1901; C. 8-An Act Making appropriation~ 
to supply urgent deficiencies in the appropriations for tlw 
fiscal year ending June 30, 1!301, and for other purposes. 68 

31 St. 740; .Jan. 26, 1901; C. 18(}-An Act 'l'o allow the commu
tation of homestead entries in certain cases.5(l 25 U. S. C. 
422. USCA Historical Note: R. S. sec. 2301, as amended 
by Act Mar. 3, 1891, s. 6, 26 St. 1098, sec. 173 of Tit. 43. 
Public Lands, provided that all persons entitled to avail 
themselves of the provisions of R. S. sec. 2289, sec. 161 
of said title 43, might pay the minimum price for the quan
tity of land entered by them at any time after the expira
tion of fourteen calendar months from the date of tl1eir 
entry, and obtain a patent therefor, upon maldng p1·oof of 
settlement and of residence and cultivation for such perior 
of fourteen months. The above-cited act made section 17?. 
applicable to all settlers on Indian lands ceded and openecl 
to settlement Jll'ior to May 17, 1900, although the acts under 
which the original entries were made forbade the commu
tation. Th'e laws authorizing the commutation of home-

043. S. 31 St. 848. 1994; 32 St. 245. 500, 641. 716, 982; 34 St. 1'17 
Cited: Brown,.~ 39 Yale ~- J. 307; Cavell, 3 Okla. S. B. J. 208; 2U 
Op. A. G. 121 ; 51 L. D. 613; Memo. Sol. Off., May 11, 1934; Memo. 
8ol., Nov. 11, 1935. Jun!~ 14, 1938; Bnllinger. 216 U. S. 240; Bird 
129 Fed. 472; Bowling. 233 U. S. 528: B1·own. 44 C. Cis. 283; CherokPP. 
!:!03 U. S. 76 ; Cherokee, 85 C. Cls. 76 ; Cherokee, 223 U. S. 108; Choc· 
taw, 81 C. Cis. 1; Coos, 87 ·C. Cls. 143: Farrell. 110 Fed. 942; Ikard 
4 Ind. T. 314 ; McMurray. 62 C. Cis. 458; Medawakanton, 57 C. Ch; 
357; Miller, 249 U. S. 308; Persons, 40 C. Cis. 411: Ross. 227 U. S 
530; Sac & Fox, 220 U. S. 481; Sage, 235 U. S. 99; Stanc!ift, 15:.! 
Fed. 697 ; U. S. v. Dowden. 220 Fed. 227 ; U. S. v. Powers, 305 U. :::; 
527; U. S. v. Watashe, 102 F. 2d 428: Winton, 255 U. S. 373. 

49 Sg. 30 St. 502. Cited : 26 Op. A. G. 340; Memo. Ind. Off .. 1\lnr 
13, 1935; Bartlett, 218 FPd. 380; CampbPJl, 248 U. S. 169; Fish, 52 
F. 2d 544; Jonah. 52 F. 2d 343; Seminole. 78 C. Cis. 455; U. S. v 
Bd. of Comm'rs of Mcintosh Co., 284 Fed. 103 ; U. S. v. Ferguson 
247 u. s. 175. 

GO Sg. 25 St. 871. 
51 Sg. 5 St. 621. sec. 9; 11 St. 611: 26 St. 853; 28 St. 331; 29 St. 341. 

Cited: 53 T. D. 593; U. S. v. Hoyt, 167 Fed. 301. 
52 R. 48 St. 583. Cited: 53 I. D. 593; Chisolm, 273 Fed. 589; NaglE'. 

191 Fed. 141; Tiger, 221 U. S. 286; U. S. v. Berrigan, 2 Alaska 442; 
U. S. v. Cadzow. 5 Alaska 125. 

5' ' Sg. 1 St. 137. 
54 Aq. 28 St. 694. 
sr. Sg. 9 St. 51, sec. 5; 28 St. 687. 
:;a A. 32 St. 774. S. 33 St. 299. Cited: Op. Sol. M. 2121, Apr. 12. 1927. 
67 ,<;;!g. 15 St. 673 ; 17 St. 333. sec. 1 ; ?4 St. 388 ; 26 St. 794. 851 ; 

29 St. 341. Rp. 34 St. 21R. S. 31 St. 727, 1010, 1058, 1093: 33 St. 
133 ; 34 St. 325 : 35 St. 444: 47 St. 146. Cited: Op. Sol., M. 7002. 
Mar. 10, 1922, M. 5386, JunP 19. 1923; Lettr r from Asst. Sec'y to 
Ccmm'r l\1. 17096, Aug. 14. 1926 ; Op. Sol.. M. 18772. Dec. !?4. 1926 : 
L!•1.ter of Comm. to Ind. Agpnts. Oct. 9, 1 f\37; L(lne Wolf. I "' 7 TT. S. 
553; Oklahoma, 258 U. S. 574; SkePm. 273 Fed. 93; U. 8 v. Myers 
206 Fed. 387: U. S. ex rel. Ray. 27 F. 2rl 90!) 

58 Sg. 31 St. 676. S. 31 St. 1010, 1058, (Jited: Lone Wolf. 187 
u. s. 553. - . 

5" Au. 12 St. 393, sec. 8. s. 32 St. 203. 

Dakota were to be entitled to the provisions of the above
cited act, by Act May 22, 1902, s. 1, 32 St. 203. 

31 St. 760; Feb. 6, 1901; C. 217-An Act Amending the Act of 
August 15, 1894, entitled "An Act making appropriations for 
current and contingent expenses of the Indian Department 
and fulfilling treaties and stipulations with various Indian 
tribes for the fiscal year ending June 30, 1895," and for other 
purposes.60 Sec. 1-25 U. S.C. 345 (Sec. 1, 28 St. 305) 61 See 
Historical Note 25 U. S. C. A. 345. Sec. 2-25 U. S. C. 346. 

31 St. 766; Feb. 11, 1901 ; C. 35(}-An Act Providing for allot
ments of lands in severalty to the Indians of the LaPointe or 
Bad River Reservation, in the State of Wisconsin.62 

31 St. 785; Feb. 12, 1901; C. 36(}-An Act Granting permission 
to the Indians on the Grand Portage Indian Reservation, in 
the State of Minnesota, to cut and dispose of the timber on 
their several allotments on said reservation. 

31 St. 786; Feb. 12, 1901 ; C. 361-An Act To authorize Ar lzona 
\Vater Company to construct power plant on Pima Indian 
Reservation in Maricopa County, Arizona. 

31 St. 790; Feb. · 13, 1901 ; C. 370-An Act To provide for the 
entry of lands formerly in the Lower Brule Indian Reserva
tion, South Dakota. 63 

31 St. 790; Feb. 15, 1901; C. 372-An Act Relating to rights 
of way through certain parks, reservations, and other public 
lands. 64 

· 43 U. S. C. 959. 
31 St. 794; Feb. 18, 1901; C. 379-An Act To put in force in 

the Indian Territory certain provisions of the laws of 
Arkansas relating to corporations, and to make said provi
sions applicable to said Territory.65 

:n St. 79G; Feb. 18, 1901; C. 380-An Act To confirm in trust to 
the ci 1 y of Albuquerque, in the Territory of New Mexico, 
tile town of Albuquerque Grant, and for other purposes. 66 

31 St. 801; I~'eb. 23, 1801; C. 467-Au Act Confirming two loca
tions of Chippewa half-breed scrip in the State (than 'l'er-
ritory) of Utah. 67 

· 

:u St. 805; Feb. 25, 1!301; C. 474-An Act For the l'elief of the 
Medawakanton b:md of Sioux Indians, residing in Redwood 
County, Minnesota. 

31 St. 816; Feb. 27, 1901; C. 616~An Act To confirm a lease 
with the Seneca Nation of Indians. 

31 St. 819; Feb. 28, 1901; C. 622-An Act To regulate the 
collection and disbursement of moneys arising from leases 
made by the Seneca Nation, of New York Indians, and for 
other purposes. 

31 St. 848; .l\Iar. 1, 1901; C. 675-An Act To ratify and confirm 
an agreement with the Cherokee tribe of Indians, and for 
other purposes.69 

31 St. S61 ; l\lar. 1, 1901 : C. 6·76-An Act To ratify and confirm 
au agreement witl£ the Muscogee or Creek tribe of Indians, 
nnd for other purposeS.70 Sec. 37-25 U. S. C. 179 (R. S. 

60 Ar;. 28 Stat. 305. Cited: Brown, 39 Yale L. J. 307; 56 I. D. 
102 ; Bond, 181 Fed. 613 ; Chase, 238 Fed. 887 ; Drapeau, 195 Fed. 
130 : Fir~t Moon. 270 U. S. 243 ; Halbert, 283 U. S. 753 ; Heckman, 224 
U. S. 413; Hy-Yu-Tse-Mil-Kin. 194 U. S. 401: In re Jessie's, 259 Fed. 
!)4; K!'nn!'dY, 23 F. Supp. 771: La Clair, 184 Fed. 128; Leecy, 190 Fed. 
289 : Lemieux. 1i'i F . 2d 518 ; McKay, 204 U. S. 458 ; Mickadiet, 2!58 U. S. 
609 ; MitchelL 9 Pet. 711 ; Morrison, 266 U. S. 481 ; Oakes, 172 Fed. 
::!05 ; Papr . l9 F. 2d 219 : Parr, 197 Fed. 302 ; Parr, 132 Fed. 1004 ; 
Pfltawa. 132 Fed. 893; Pel-Ata-Yakot. 188 Fed. 387; Reynolds, 174 
!)'pd. 212 ; St. Marie, 24 F. Supp. 237; Sloan, 118 Fed. 283; Smith, 
142 Fed. 225; Sully, 195 Fed. 113; U. S. v. Heyfrori, 138 Fed. 964; 
U. S. v. Paine, 206 U. S. 467; U. S. v. Payne, 264 U. S. 446; Vrzina. 
245 Fed. 411: Waldron, 143 Fed. 413; Woodbury, 170 Fed. 302-; 
Ya-Koot-S~. 262 Fed. 398; Young, 176 Fed. 612. 

61 S. 36 St. 1167, sec. 291. 
a2 Sg. 10 St. 1109, Art. 3. A. 34 St. 1217. 
63 Sq. 30 St. 1362. CitelZ: Op. Sol. M. 10068, Feh. 16, 1927 : Swendig, 

265 U. S. 322; U. S. v. Portneuf-Marsb, 213 Fed. 601; Ute, 45 C. Cls. 440. 
64 Sq. 14 St. 221, sec. 1 ; 19 St. 232. 
65 Cited: Dukes, 4 I nd. T. 156 ; Shultbis, 225 U. S. 561. 
r.a l{q. 9 St. !)22. . 
67 Sg. 10 St. 598. 
00 Sg. 16 St. 570, sec. 3 ; 17 St. 136. sec. 1. 2 ; 18 St. 35 ; 450, sec. 

9; 30 St. 498, 499. 504, 500, 502, 505; 31 St. 237. Ag. 4 St. 730, sec. 9. 
Oiterl: Ballinger. 216 U. S. 240. 

70 Sy. 7 St. 367 ; 14 St. 787; 30 St. 498, 500; 30 St. 520. A. 32 St. 
!500. Rp. 32 St. 500. S. 32 St. 245, 500,. 982 ; 33 St. 1048 ; 38 St. 582 ; 
42 Sr. 831. Cited: 24 Op. A. G. 623; 25 Op. A. G. 163; 34 Op. A . G. 275; 
Op. Sol. D. 40462. Oct. 31. 1917; M. 10526. Dr>c. l !'! , 1920; l\{emo. Sol. 
Oil'., Apr. 26. 1933; 53 I. D. 502; Armstrong, 195 Fed. 137; Bagby, 60 
F. 2d 80; Bartlett, 218 Fed. 380: Brann, 192 Fed. 427; Brown, 27 
F. 2d 274: Browning, 6 F. 2d 801; Bust<'r, 135 Fed. 947; Campbell, 
248 U. S. 160; Capital. 6 Ind. T. 223: Carter, 12 F. 2d 780: Choctaw, 
256 U. S. 5:n; City of Tulsa, 75 F. 2d 343; Creek, 78 C. Cis. 474: Evans, 
204 Fed. 361 ; Ex p. Webb. 225 U. S. 663 : Fink, 248 U. S. 392 ; Fish, 
52 F. 2d 544 ; Fol~, 233 ¥"f\d. 177; Fulsom, 35 F . 2d 84; Gilcrease! 
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sec. 2117) 71 USCA Historical Note: With the exception of 
the last sentence, this section was derived from the above
cited section of the Revised Statutes, which was derived from 
section 9 of Act June 30, 1834, 4 St. 730. The last sentence of 
the Code section was derived from section 37 instant Act. 

31 St. 895·; Mar. 2, 1901; C. 803-An Act Making appropriation 
for the support of the Army for the fiscal year ending June 
30, 1902. 

Rl St. 950; Mar. 2, 1901; C. 80&-An Act Authorizing the At
torney-General, upon the request of the Secretary of the 
Interior, to appear in suits brought by States relative to 
school lands.72 43 U. S. C. 868. 

31 St. 952; Mar. 2, 1901; C. Slo-An Act To restore to the public 
domain a small tract of the White Mountain Apache Indian 
Reservation, in the Territory of Arizona.73 

31 St. 960; Mar. 3, 1901; C. 830-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1902, and for 
other purposes. _ 

31 St. 1010; Mar. 3, 1901; C. 831-An Act Making appropriations 
to supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1901, and for prior years, and for other 
purposes.74 

31 St. 1058; Mar. 3, 1901; C. 832-An Act Making appropriations 
for the current and contingent expenses of the Indian De
partment and for fulfilling treaty stipulations with various 
Indian tribes for the fiscal year ending June 30, 1902, and 
for other purposes.75 Sec. 1-25 U. S. C. 262; 7e 25 U. S. C. 
424. Sec. 3-25 U. S. C. 319; 25 U. S. C. 357: Sec. 4-25 
U. S. C. 311. Sec. 9-25 U. S. C. 348 (sec. 5, 24 St. 389). 
USCA Historical Note: Another proviso, authorizing the 
Secretary of the Interior, whenever any Indian of the Siletz 
Indian reservation, in the State of Oregon, fully capable of 
managing his own affairs, etc., should become the owner of 
more than 80 acres of land upon said reservation, to cause 
patent to be issued to him for all such land over 80 acres 

249 U. S. 178; Grayson, 267 U. S. 352; Harris, 254 U. S. 103; Harris, 
7 Ind. T. 532; Harris, 166 Fed. 109; Hawldn~ . 195 Fed. 345; H opkins, 
235 Fed. 95 ; In re Lands of Five, 199 Fed. 811 ; Indian, 5 Ind. T. 41 ; 
Iowa, 217 Fed. 11; Jefferson, 247 U. S. 288; James, 38 F. 2d 431; Joplin, 
236 U. S. 531; Kemohah, 38 Fed. 2d 665; King, 64 F. 2d 979; Knight, 
23 F. 2d 481: Locke, 287 Fed. 276; M. K. & T. Ry., 47 C. Cis. 59; 
McDougal, 237 U. S. 372; McK ee, 201 F ed. 74; Malone, 212 Fed. 668; 
Mandler, 49 F. 2d 201; Mandler. 52 F. 2d 713; Marlin. 276 U. S. 58 : 
Morrison, 6 F. 2d 811; Mullen, 224 U. S. 448; Norton, 266 U. S. 511; 
Parker, 250 U. S. 235 ; Parker, 250 U. S. 66 ~ Pi'<eon, 237 U. S. 386 ; 
Porter, 7 Ind. T. 395 ; Priddy, 204 Fed. 955 ; Reed, 197 Fed. 419 ; 
Roubedeaux, 23 F. 2d 277: St. Louis. 7 Ind. T. 685; Schellenbarg-er, 
236 U. S. 68 ; Shulthis, 225 U. S. 561 ; Sizemore, 235 U. S. 441 ; Skelton, 
235 U. S. 206 ; Stanclift. 152 Fed. 697 ; Stewart. 295 U. S. 403 ; 
Sunday, 248 U. S. 545 ; Sweet, 245 U. S. 192 ; Tiger, 4 F. 2d 714 ; 
Tiger, 48 F. 2d 509; Tiger, 221 U. S. 286; Turner, 51 C. Cis. 125; 
Turner, 248 U. S. 354; U. S. v. Atkins. 260 U. S. 220; U. S. v Equitable, 
283 U. S. 738; D. S. v. Ferguson, 247 U. S. 175 ; U. S. v. Ft. Smith. 
195 Fed. 211; U. · S. v. Gypsy, 10 F. 2d 487; U. S. v . Hayes, 20 F. 2d 
873; U. S. v. Jacobs, 195 Fed. 707; U. S. v. Lena, 261 Fed. 144; U. S. 
v. Martin, 45 F. 2d 836; U. S. v. Mid Continent, 67 F. 2d 37; U. S. 
v. Rea-Read. 171 Fed. 501; U. S. v. Shock. 187 I<'!'d. 862; U . S. v. 
Smith, 279 Fed. 136; U. S. v. Smith. 288 Ff'd. 356; U. S. v. Southern, 
9 F. 2d 664; U. S. v. Tiger, 19 F. 2d 35; U. S. v. Western, 226 Fed. 
726; U. S. v. Wildcat, 244 U. S. 111; U. S. Exp .. 191 Fed. 673; W . 0 . 
Whitney, 166 Fed. 738; Wade. 39 .App. D. C. 245; Washington, 235 
U. S. 422; Welty, .231 Fed. 930; Willmott, 27 F. 2d 277; Woodward, 
238 U. S. 284. 

71 s. 32 St. 504, sec. 17. 
72 Cited: Minnesota, 185 U. S. 373; Oregon, 202 U. S. 60. 
7a Su. 27 St. 469. Cited: 29 Op. A. G. 239. 
74 Sfl. 26 St. 853; 28 St. 895; 29 St. 341; 31 St. 676; 31 St. 727. Cited: 

Garfield, 211 U. S. 249 ; U. S. v. Hoyt, 167 Fed. 301. 
75 Sg. 1 St. 6Hi ; 4 St. 442 ; 7 St. 36, 46, 51, 69, 85, 99, 114, 16J, 179. 

185, 213, 236, 242, 287. 296. 314. 320. 352. 42fi fi41 . 5 .!5 ; 9 St. 35. 842 . 
855, 904 ; 1 0 St. 949, 1071, 1079 ; 11 St. 614, 700, 702, 729, 7 44 ; 12 St. 
628, 652, 981, 10~8, 1173; 13 St. 675; 14 St. 757. 787; 15 St. 515, G22. 
637, 652. 655, 676; 16 St. 40. 355 720: 19 St. 254. 256, 287; 22 St. 43; 
24 St. 388; 25 St. 645, 688. 888, 894; 26 St. 851, 1028; 27 St. 120, 139. 
645; 28 St. 939; 29 St. 354; 30 St. 75. 87, 94. 500. 505: 31 St. 7 . 672. 
678, 727. Ag. 24 St. 389. A. 32 St. 982; 34 St. 325. Rp. 36 S t. P55. 
S. 32 St. 177, 245, 982, 1031; 33 St. 189, 394; 34 St. 325; 41 St. 599; 
45 St. 442. Cited: Rice, 16 J. Comp. Leg. 78; 26 Op. A. G. 127; 27 On 
.A. G. 588 ; 12 L. D. Memo. 28l): On. Sol., D . 40462, Oct. 31, 1917 ; 
M. 13344, Oct. 9, 1924; Memo. Sol. Off., Oct. 31, 1928; Letter of A ss't 
Comm'r to Collier Buffington. Sept. 8. 1932; Memo. Sol.. Sept. 17, 1936. 
• July 1. 1938; Op. Sol. M. 29961. Oct. 4, 1938, 53 I. D. 6B7; Brown, 44 
C. Cis. 283 ; Cherokee, 85 C. Cls . 76 ; Cher_okee, 223 U. S. 108 ; Chippewl'l 
80 C. Cis. 410; City of Tulsa, 75 F. 2d 343; Ex. p. Pero, 99 F. 2d 28; 
Flemin~·. 215 U. S. 56: Garfield, 211 U. S. 264; Green, 46 C. Cls. 68: 
Lone Wolf, 187 U. S. 553; Lo"\Ye, 223 U. S. 95; Medawakanton . 57 C. Cis·. 
357; Minnesota, 305 U. S. 382 ; Muskogee, 4 Ind. T. 18 ; Muskogee, 118 
Fed. 382; Muskrat. 219 U. S. 346; New York Indians, 41 C. Cis. 462: New 
York Indians, 40 C. Cis. 448; Oneida. 39 C. Cis. 116: Sis~eton. 39 C. Cis. 
172; Sisseton. 42 C. Cis. 416: Swendig, 265 U. S. 322; Tinker, 231 U. S. 
681 ; U. S. v. Colvard. 89 F. 2d 312; U. S. v . .B'erry. 24 F. Supp. 399; U. S. 
v. Minn., 95 F. 2d 468; TT. S. v. Sis:-;Pton, 208 TJ. S. 561 ; U. S. v. Spaeth, 24 
F. Supp. 465; TJ. S. v. Watashe, 102 F. 2d 428. 

76 S. 32 St. 1009, sec. 10. 

was added to the derivative section by section 9, 31 St. 1085. 
Said proviso is omitted, as special only. A provision in said 
derivative section as to the application of the laws of Kansas 
regulating descent and partition to lands in Indian Terri
tory, which might be allotted in severalty under the provi
sions of the General Allotment Act, is also omitted because 
of the admission of the Indian Territory into the Union as 
a part of the State of Oklahoma. Also see Historical Note 
25 USCA 331. 

31 St. 1093; Mar. 3, 1901; C. 846-An Act to supplement existing 
laws relating to the disposition of lands, and so forth.77 

31 St. 1133; Mar. 3, 1901; C. 853-An Act Making appropriations 
for sundry civil expenses of the Government for the fis~l 
year ending June 30, 1902, and for other purposes.78 

31 St. 1436; Mar. 3, 1901; C. 856-An Act Authorizing and direct
ing the Secretary of the Interior to issue a patent to the 
heir or heirs of one Ta wamnoha, or Martha Crayon, con
veying to them certain lands in the State of North Dakota, 
confirming certain conveyances thereof, and for other pur
poses. 

31 St. 1439'; Mar. 3, 1901; C. 862-An Act To amend chapter 
559 of the Revised Statutes of the United States, approved 
March 3, 1891. 16 U. S. C. 607, 613. 

31St. 1447; Mar. 3, 1901; C. 86&-An Act To amend sec. 6, chapter 
119, United States Statutes at Large numbered 24.~~ 8 
u.s. c. 3. ' 

31 St. 1447; Mar. 3, 1901; C. 869-An Act Granting a right of 
way to the Jamestown and Northern Railway through the 
Devils Lake Indian Reservation, in the State of North 
Dakota. 

31 St. 1455; Mar. 3, 1901; C. 878-An Act To authorize the Pigeon 
River Improvement, Slide, and Boom Co., of Minnesota, 
to enter upon the Grand Portage Indian Reservation, and 
improve the Pigeon River in said State at what is known 
as the cascades of said river. 

31 St. 1462; Feb. 28, 1901; J. Res. No. lo---Joint Resolution 
Authorizing the Secretary of the Interior to remove ~rom 
the files of the Department of the Interior certain letters to 
be donated to the State of Iowa. 

31 St. 1469; Mar. 10, 1900; C. 40-An Act For the relief of John 
Anderson, a Pottawatomie Indian, and his adult children.80 

31St. 1484; Mar. 31, 1900; C. 122-An Act For the relief of Hattie 
A. Phi11ips. 

31 St. 1488; Apr. 2, 1900; C. 137-An Act Granting a pension to 
James L. Whidden. 

31 St. 1493; Apr. 4, 1900; C. 167-An Act Granting a pension to 
· .James J. Wheeler. 

31 St. 1517; Apr. 23, 1900; C. 292-An Act Granting an increase 
of pension to William Padgett. 

31 St. 1565; May 24, 1900; C. 548-An Act Granting an increase 
of pension to Sarah E. Tradewell. . 

31 St. 1566; May 25, 1900; C. 56o---An Act Granting a pension to 
Edward Harris. 

31 St. 1572; May 26, 1900; C. 592-An Act for the relief of 
Northrup and Chick, and also of Tlromas N. Stinson. 

31St. 1587; June 4, 1900; C. 677-An Act Granting an increase of 
pension to Robert Gamble, junior. 

31 St. 1606; June 5, 1900; C. 767-An Act Granting a pension to 
Sophia A. Lane. 

31 St. 1611; June 6, 1900; C. 836-An Act For the relief of John 
D. Hale, of Tilford, Meade County, South Dakota. 

31 St. 1617; June 6, 1900; C. 85&-An Act For the relief of Fred 
Weddle. 

31 St. 1629; June 7, 190(); C. 917-An Act Granting a pension 
to . James M. Ellett. 

31 St. 1630; June 7, 1900; C. 923-An Act Granting an increase 
of pension to Samuel S. White. 

31 St. 1634; Dec. ·20, 1900; C. 5----An Act Granting an increase 
of pension to Michael Dempsey. 

31 St. 1653; Jan. 17, 1901; C. 98-An Act Granting a pension 
to Maria H. Hixson. 

31 St. 1668; Jan. 25, 1901; C. 171-An Act Granting a pension to 
Erie E. Farmer . 

31 St. 1670; Jan. 31, 1901; C. 187-An Act Granting a pension to 
B. H. Randall. 

77 Sg. 28 St. 894: 31 St. 676. S. 35 St. 444; 35 St. 781. Cited: Lone 
Wolf, 187 U. S. 553. 

78 S. 32 St. 1031 ; 35 St. 644. 
79 Ag. 24 St. 390. Cited: Houghton. 19 Calif. L. Rev. 507 ; Krieger. 3 

G~o. Wash. L. Rev. 279; Muskrat, 219 U. S. 346; Owen, 217 U. S. 488; 
T1ger, 4 F. 2d 714; U. S. v. Abrams, 194 Fed. 82; U. S. v. Hayes 20 F 
2d

80
873; U. S. v. Richards, 27 F. 2d 284; Williams, 239 U. S. 414. · 
Sg. 17 St. 159. 



31 St. 1686-32 St. 500 ANNOTATED TABLE OF STATUTES AND TREATIES 555 
31 St. 1686 ; Feb. 7, 1901 ; C. 270-An Act . Granting a pension to 

Mary Black. 
31 St. 1703; Feb. 12, 1901; C. 367-An Act Granting a pension to 

Eliza L. Reese. 
31 St. 1723; Feb. 25, 1901; C. 488-An Act Granting an increasr · 

of pension to William C. Griffin. 
31 St. 1731; Feb. 25, 1901; C. 525-An Act Granting an increase 

of pension to Robert P. Currin. 
31 St. 1731 ; Feb. 25, 1901 ; C. 526--An Act Granting a pension to 

Sampson D. Bridgman. 
31St. 1737; Feb. 25, 1901; C. 551-An Act Granting an increase 

of pen~ion to John T. Knox. 
31 St. 1770; Mar. 1, 1901; C. 722-An Act Granting an increase 

of pension to Elias M. Lynch. 
31 St. 1770; Mar. 1, 1901; C. 723-An Act Granting an increa~-;e 

of pension to Jeremiah .Jackson. 
31 St. 1783; Mar. 1, 1901 ; C. 780-An Act Granting an increa:.;e 

of pension to Warren Damon. 
31 St. 1809; Mar. 3, 1901; C. 954-.An Act Confirming a lea:->e 

between J. A. Peglow and the Sleneca Nation of New York 
Indians. 

31 St. 1992; Apr. 27, 1900-Conc. Res. Researches, etc., American 
aborigines. 

31St. 1994; May 26, 1900-Conc. Res. Indian Appropriation Bill. 81 

32 STAT: 

32 St. 5; Feb. 14, 1902; C. 17-An Act Making appropriations to 
supply urgent deficiencies in the appropriations for the fiscal 
year ending June 30, 1902, and for prior years, and for other 
purposes. 82 

32 St. 43 ; Feb. 28, 1902; C. 134-An Act To grant the right of 
way through the Oklahoma Territory and the Indian Terri
tory to the Enid and Anadarko Ry. Co., and f or other pur
poses.83 Sec. 23~25 U. S. C. 312 (sec. 1, 30 St. 990).84 See 
USCA Historical Note. 25 U. S. C. 314 (sec. 3, 30 St. 991). 
See USCA Historical Note. 

32 St. 63; Mar. 11, 19•02; C. 180-An Act Providing for the com
mutation for townsite purposes of homestead entries in cer
tain portions of Oklahoma.85 

32 St. 90; Mar. 24, 1902; C. 276--An A.ct To change the boundaries 
between the southern and central judicial districts of the 
Indian Territory.86 

32 St. 120; Apr. 28, 1902; C. 594-An Act Making appropriations 
. for the legislative, execut ive, and judicial expenses of the 

Government for the fiscal year ending June 30, 1903, and 
for other purposes. 87 

32 St. 175; Apr. 29•, 1902; C. fi39c-An Act Providing for a monu
ment to mark the site of the Fort Phil Kearny massacre. 

32 St. 177; Apr. 29•, 1902; C. 642- An Act For the relief of certain 
indigent Choctaw and Chickasaw Indians in the Indian Ter
ritory, and for other purposes.~8 

32 St. 183; Apr. 30, 1902; C. 673-An Act To amend an Act en
titled "An Act granting the r ight to the Omaha Northern 
Ry. Co. to construct a r a ilway across, and establish stations 
on, the Omaha and Wiunebago Reservation, in the State of 
Nebraska, and for other purposes," by extending the time for 
the construction .of said railway."~ 

32 St.198; May 14,1902; C. 78~An Act To amend an Act entitled 
"An Act granting to the Clef.! rwater Valley R. Co. a right of 
way through the Nez Perces Indian land in Idaho." oo 

32 St. 200 ; May 19, 1902 ; C. 816--An Act For the protection of 
cities and towns in the Indian Territory, and for other pur
poses.91 

32 St. 203; May 22, 1902; C. 821-An Act To allow the commuta
tion of and second homestead entries in certain cases.02 Sec. 
2-25 u. s. c. 423. 

32 St. 207; May 27, 1902; C. 887-An Act For the allowance of 
certain claims for stores :md supplies reported by the Court 
of Claims under the provisions of the Act approved March 3, 

s1 Ag. :n St. 221. 
s2 Sg. 26 St. R53. Cited: Crerk. 78 C. Cls. 474. 
sa Rq. 30 St. 990. S. 34 St. 137; 35 St. 312. Cited: Op. Sol. , M. 27814, 

• Tan. 30, 1935 ; 55 I. D. 456 ; Choctaw. 6 Ind. T. 515 ; Oklahoma, 249 
F ed. 592; St . Louis. 6 In d . T. 51!5: St. Louis, 7 Ind. T. 685. 

8 1 S. 36 St. 859, sec. 16; 45 St. 442. 
85 Sg. 26 St. 91, sec. 22 ; 28 St. 894; 31 St. 676. S. 38 St. 1192. 
8o .Sq. 28 St. 694. 
87 Cited: W hitchurch, 92 F. 2d 249. 
8s S g. 30 St. 495, 509 ; 31 St. 1062. S. 32 St. 245. 
so Ag. 30 St. 345. A. 33 St. 311. 
oo Ag. 30 St. 908, sec. 5. 
91 Cited: Incorporated, 5 Ind. T. 497. 
u2 Sg. 31 St. '/40. 

1883, and commonly known as the Bowman Act, and for 
other purposes.03 

/ 

32 St. 245; May 27, 1902; C. 888-An Act Making appropriations 
for the current and contingent expenses of the Indian De
partment and for fulfilling treaty stipulations with various 
Indian tribes for the fiscal year ending .June 30, 1803, and 
for other purposes. 04 Sec. 7-25 U. S. C. 379. 

32 St. 284; May 31, 1902; C. 946--An ,Act Providing that the 
. statute of limitations of the several States shall apply as 
a defense to actions brought in the United States courts 
for the recovery of lands patented in severalty to members 
of any tribe of Indians under any treaty between it and 
the United States of America. Sec. 1-25 U. S. C. 347. 

32 St. 327; .June 7, 1902; C. 1037-An Act For the protection of 
game in Alaska, and for other purposes.95 

32 St. 384; June 13, 1902; C. 108Q-An Act Providing for free 
homesteads in the Ute Indian Reservation in Colorado. 
43 u. s. c. 203. 

32 St. 395; .June 21, 1902; C. 1137-An Act To fix the fees of 
United States marshals in the Indian Territory, and for 
other purposes.96 

32 St. 399; .June 27, 1902; C. 1156-An Act To extend the pro
visions, limitations, and benefits of an Act entitled "An 
Act granting pensions to the survivors of the Indian wars 
of 1832 to 1842, inclusive, known as the · Black Hawk war, 
Creek war, Cherokee disturbances, and the Seminole war," 
approved July 27, 1892.97 38 U. S. C. 372. 

32 St. 400; June 27, 1902; C. 1157-An Act To amend an Act 
entitled ''An Act for the relief and civilization of the Chip
pewa Indians in the State of Minnesota," approved January 
14, 1889.08 Sec. 4-25 U. S. C. 197 (sec. 1, 30 St. 90) (Sec. 
197 repealed except as to then existing contracts by instant 
Act) . See Historical Note 25 USCA 197. 

32 St. 419; June 28, 1902; C. 1301-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1903, and for other purposes.00 

32 St. 500; June 30, 1902; C. 1323-An Act To ratify and con
firm a supplemental agreement with the Creek tribe of 
Indians, and for other purposes.1 Sec. 17-25 U. S. C. 179 
(R. S. sec. 2117; sec. 37, 31 St. 871). 

oz Sg. 22 St. 485. 
o4 Ag. 25 St. 1014; 31 St. 864. Sg. 4 St. 442; 7 St. 35..< 46, 51, 68, 

85, 99, 114. 185, 213, 236, 242, 286, 296, 317, 320, 367, 4~5. 541, 545, 
5!:16 ; 9 St. 35, 842, 855, 904 ; 10 St. 1071. 1079 ; 11 St. 614. 699, 702, 729, 
744; 12 St. 628, 981, 1173; 13 St. 675; 14 St. 757, 785; 15 St. 622, 
640, 658, 676; 16 St .. 40, 355, 720; 17 St. 159 ; 19 St. 254, 256, 287; 
22 St. 43, 341 ; 24 St. 388 ; 25 St. 642, 645, 688, 894, 1013 ; 26 St. 
794, 851 1028, 1041 ; 27 St. 139, 645 ; 28 St. 898, 939 ; 29 St. 354 ; 30 
St. 75, B4, 87, 90, 94, 497, 500, 505, 679; 31 St. 237, 861, 1062, 1068, 
1077; 32 St. 178. Rp. 36 St. 85G. S. 32 St. 742, 744, 982, 1031; 
33 St. 189, 989, 1048; 34 St. 9: 35 St. 8, 70, 268; 36 St. 269. 
1058; 37 St. 196. Oited: Brosius, 23 Case & Com. 739 ; Cain, 2 Minn. 
L. Hev. 177; Reeves, 23 Case & Com. 727; 25 Op. A. G. 532; 34 Op. 
A. G. 439 ; 36 Op. A. G. 98 ; Op. Sol., M. 6083. Oct. 29. 1921 ; M. 25258, 
June 26, 1929: Op. A. G. to Sec'y of Int., Oct. 5. 1929; Memo. Sol., 
Aug. 28, 1934, Dec. 26, 1935; 38 L . D. 422; 40 L. D. 179 ; 48 L. D. 455; 
48 L . D. 472; Bowling, 233 U. S. 528: Buster, 135 Fed. 947; Creek, 78 
C. Cls. 474; Egan, 246 U. S. 227; Ewert, 259 U. S. 129; Gibson, 131 
Fed. 39; Hallowell, 221 U. S. 317: Jefferson, 247 U. S. 288; Leecy, 
HJO Fed. 289 ; Locke, 287 Fed. 276; Medawakanton, 57 C. Cls. 357; 
Mille Lac, 46 C. Cls. 424; Minnesota, 305 U. S. 382; Mort"is, 194 U. S. 
384;_ National, 147 Fed. 87; N. Y. Inds., 40 C. Cis. 448; Oneida, 39 
C. cis. 116; Reynolds. 236 U. S. 58; Schellenbarger, 236 U. S. 68; 
Sizemore, 235 U. S. 441; U. S. v. Boss. 160 Fed. 132; U. S. v. Comet, 
202 Fed. 849; U. S. v. Gray, 201 Fed. 291; U. S. v. Hall, 171 Fed. 214; 
U. S. v. ;Jackson, 280 U. S. 183; U. S. v. Law, 250 Fed. 218; U. S. 'V. 
Leslie, 167 Fed. 670; U. S. v. Park, 188 Fed. 383; U. S. v. Thurston. 
143 Fed. 287; U. S. v. Walker, 104 Fed. 334; U. S. v. Watashe, 102 
F. 2d 428; U. S. Exp. 191 Fed. 673;. Ute, 45 C. Cis. 440 ; Washington. 
235 U. S. 422 ; Woodward, 238 U. S. ~84. 

os A. 35 St. 102. 
96 Sg. 10 St. 163, 167, 168 ; 18 St. 333, 334 ; 19 St. 62. 
o7 Sg. 27 St. 281. S. 37 St. 679. 
os A.o. 25 St. 642. Rp,q. 30 St. 90. A. 34 St. 325 ; 35 St. 268. S. 32 

St. 982,;. 33 St. 1048; 34 St. 325; 36 St. 855. Oited: 31 Op. A. G. 95; 
Memo. Ml. Off., Oct. 22, 1936: 44 L. D. 531; Chippewa, 305 U. S. 479; 
Mille Lac, 46 C. Cls. 424; Morrison, 266 U. S. 481; Westling, 60 F. 2d 
398. 

eo Sg. 1 St. 437. Oited: Ex p. Carter, 4 Ind. T. 539. 
1 Sg. 4 St. 730 ; 31 St. 231, 861, 869, sees. 7 & 8. Ag. :n St. 861, 862, 

sec. 3, par. 2 ; 31 St. 864, sec. 8 ; 31 St. 871, sec. 37. Rg. 31 St. 864, 
868, sec. 24. S. 33 St. 189 ; 34 St. 325 ; 38 St. 582 ; 42 St. 831. 
Cited: 25 Op. A. G. 163 ; 26 Op. A. G. 317 ; 34 Op. A. G. 275: Op. Sol., 
D. 40462, Oct. 31, 1917, M. 13807. Jan. 23. 1925; Memo. Sol., Sept . 
17, 11)36 : 53 I. D. 502; Adkins. 235 U. S. 417 : Alfrey, 168 Fed. 231 ; 
Armstrong. 195 Fen. 137 ; Bagby, 60 F. 2d 80 ; Bartlett, 218 Fed. 
380; Blackburn, 6 Ind. T. 232: Brader. 246 U. S. 88; Brann. 192 Fed. 
427 ; Campbell. 248 U. S. 169; Carter. 12 F. 2d 780 ; Creel<:. 78 C. Cis. 
-174; Ex p. Webb. 225 U. S. 663; Fink, 248 U. S. 399; Fish. 52 F. 
2d 544 ; Fulsom, 35 F. 2d 84 ; Gilcrease, 249 U. S. 178 ; Grayson, 267 
U. S. 352 · Harris. 254 U. S. 103 ; Harris, J 66 Fed. 109 ; Heckman, 
224 U. S. 413; Hill, 289 Fed. 511; Hopkins, 235 Fed. 95; In re Lands, 
199 F'ed. 811; Iowa, 217 Fed. 11; .Jefferson, 247 U. S. 288; King, 64 
F. 2d 979; Knight, 23 F. 2d 481; Lanham, 244 U. S. 582; ·McDougal, 
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32 St. 507; June 30, 1902; C. 1328-An Act Making appropriati(•n 
for the s port of the Army for the fiscal year ending June 
30, 1903. 

32 St. 552; July 1, 1902; C. 1351-An Act Making appropriations 
to supply deficiencies in the appropriations for the fis('al 
year ending June 30, 1902, and for prior years, and for other 
purposes.2 

32 St. 630; July 1, 1902; C. 1355-An Act For the further distri
bution of the reports of the Supreme Court, and for other 
~~~& . 

32 St. 631; .July 1, 1902; 0. 1356-An Act To amend an Act eu
titled "An Act for the protection of the lives of miners in 
the Territories." 3 

:12 St. 636; July 1, 1902; C. 1361-An Act To accept, ratify, and 
confirm a proposed agreement submitted by the Kansas or 
Kaw Indians of Oklahoma, and for other purposes.4 

:12 St. 641; July 1, 1902; C. 1362-An Act to ratify and confirm 
an agreement with the Choctaw and Chickasaw tribes of 
Indians, and for other purposes.5 

32 St. 657; July 1, 1902; C. 1363-An Act Authorizing the adjust
ment of rights of settlers on the Navajo Indian Reservation, 
Territory of Arizona.6 

32 St. 716; July 1, 1902; C. 1375-An Act To provide for the 
allotment of the lands of the Cherokee Nation, for the dis
position of town sites therein, and for other purposes.7 

237 U. S. 372; McKee. 201 Fed. 74: Marlin. 276 U. S. 58; Moore, 167 
li'ed. 826; Morrison, 154 Fed. 617 · Muskogee, 165 Fed. 179 ; Nunn, 
216 Fed. 330; P~rker, 250 U. S. 2S5; Parker, 250 U. S. 66: Pigeon, 
!'37 U. S. 386; Pitman. 64 F. 2d 740; Priddy. 204 Fed. 955: Ret>d, 
197 Fed. 419; Reynolds. 236 U. S. 58; Roubedeaux, 23 F. 2d 277 : 
Schellenl1arger, 236 U. S. 68; Self. 28 F. 2d 590: Shulthis. 225 U. S. 
561 ; Sizemore, 235 U. S. 441 ; Skelton, 235 U. S. 206: Stewart, 295 
rr. S. 403 ; Sunday, 248 U. S. 5415; Sweet, 245 U. S. 192; Taylor, 230 
Fed. 580; Tiger, 4 F. 2d 714; Ti~er. 221 U. S. 286; U . S. v. Bartlett, 
235 U. S. 72; U. S. v. Black, 247 Fed. 942: U. S. v. Board. 284 Fed. 
103; U. S. v. Cook. 225 Fed. 756; U. S. v. Equitable, 283 U. S. 738; 
U. S. v. Ferguson. 247 U. S. 175 t U. S. v. Gypsy, 10 F. 2d 487: U. S. 
v. Hayes, 20 F. 2d 873; U. S. v. ~acobs, 195 Fed. 707; U. S. v. Knight, 
206 Fed. 145 ; U. S. v. Shock. 187 Fed. 862 : U. S. v. Shock. 187 Fed. 
R70: U. S. v. Smith. 266 Fed. 740; U. S. v . Southern. 9 F. 2d 664: 
TJ. S. v. Tiger, 19 F. 2d 35; U. S. v. Woods, 223 Fed. ~16; Washington , 
23~ s"?·3~.S~~~~2~elty, 231 Fed. 930; Woodward, 238 U. S. 284. 

a Ag. 26 St. 1105, sec. 6. 
4. S.q. !) St. 842 ; 21 St. 70. A. 42 St. 1589. .«. 33 St. 1048. 1561: 

43 St. 176, 1133: 44 St. 134. Cited: Cabell, 3 Okla. S. B. J. 208: 35 
Op. A. G. 1: Op. Sol.. M. 14237, Dec. 23, 1924; M. 27996, May 14, 1935; 
Kansas, 80 C. Cls. 264. 

5 Sg. 7 St. 335 ; 14 St. 769 ; 16 St. 570 ; 17 St. 136 ; 18 St. 35, 450 ; 
29 St. 321, 339 ; 30 St. 495, 5D3. 508, 513; 31 St. 221. S. 32 St. 982, 
1031 ; 33 St. 189, 544; 34 St. 325, 1015 ; 36 St. 269 : 37 St. 67, 518 ; 
40 St. 433, 561; 48 St. 1467. Cited: 24 Op. A. G. 689: 25 Op. A. G. 
152;, 25 Op. A. G. 320 ; 25 Op. A. G. 460; 26 Op. A. G. 127; 27 Op. 
A. u. 530; 29 Op. A. G. 131; 34 Op. A. G. 275; 35 Op. A. G. 251); 
1 L. D. Memo. 99; Op. Sol., M:. 7316. May 28, 1924; M. 18772, Drc. 
~4. 1926; 53 I. D. 502; Alfrey, 168 Fed. 231 : Arnold, 4 F. 2d 838; 
Ballinger, 216 TJ. S . 240; Bartlett, 218 Fed. 380; Blundell, 267 U. S. 
373; Bmder, 246 U. S. 88; Chickasaw, 193 U. S. 115; Chickasaw, 
87 C. Cls. 91; Choate, 224 TJ. S. 665; Choctaw, 75 C. Cls. 494; Choctaw, 
81 C. Cls. 1: Choctaw, 83 C. Cis. 140: Choctaw, 6 Ind. T. 515: Davis, 
5 Ind. T. 47: Dawes, 5 Ind. T. 50; Dawes, 5 Ind. T. 53: Duncan, 
245 U. S. 308; English. 224 TJ. S. 680 ; Ex: p. Webb, 225 U. S. 663 ; 
Ti'ink. 248 U. S. 392 : Fish. 52 F. 2d 544 ; Flemin~, 215 U. S. 56 ; Frame, 
18!'1 Fed. 785; Gannon, 243 U. S. lOR: Garfield. 211 U. S. 264: Garfield, 
211 U. S. 249 : Gleason, 224 TJ. S. 679 : Gooding, 5 Ind. T. 578 ; Harris, 
7 Ind. T. 532; Hayes, 168 Fed. 221; Hill, 242 U. S. 361; In rc Jessie's, 
259 Ferl. 94; In re 'Lands. 199 Fed. 811; Joines, ~74 U. S. 544: Kelly, 
7 Ind. T. 541 : Longest, 276 U. S. 69 ; McCalib. 83 C. Cis. 79 ; McMurray, 
62 C. Cis. 458 ; M. K. & T. Ry., 47 C. Cls. 59; Mullen, 234 U. S. 192 ; 
Mullen, 250 U. S. 590; M'1llen. 224 U. S. 448: Ne-Kah-Wah-Sbe-Tun-Kah, 
290 Fed. 303; Sayer. 7 Ind. T. 675: Sharrock, 6 Inrl. T. 466; Taylor. 
235 U. S. 42 ; Thomason, 206 Fed. 895; .Tiger, 221 U. S. 286 ; U. S. v. 
Dowden, 22{) Fed. 277 : TJ. S. v. Marshall. 210 Fed. 595 ; TJ. S. v. One 
Cadillac. 255 Fed. 173; U. S. v. Reynolds. 250 TJ. S. 104; U. S. v. 
Richards, 27 F. 2d 284; U. S. v. Smith, 266 Fed. 740: U. S. v. Wright, 
53 F. 2d 300 · Wallace. 6 Ind. T. 32 ; Wallace, 204 U. S. 415; Wl.lit
churcb, 92 F. 2d 249 : Williams, 239 U. S. 414 ; Williams, 218 Fed. 797 : 
Winton. 255 U. S. 373. 

6 Sg. Ex. Or. Jan. 6. 188{). 
7 Ag. 30 St. 495 ; 31 St. 221. S. 32 St. 982 ; 33 St. 189 ; 34 St. 325, 

634. 1015 ; 38 St. 582. Cited: 25 Op. A. G. 171 ; 26 Op. A. G. ~30 ; 
26 Op. A. G. 351 : 34 Op. A. G. 275 ; Op. Sol., D. 40462, Oct. 31, 19 t 7; 
Anicker, 246 U. S. 110; Barnsdall, 200 Fed. 522 : Barnsdall. 200 Fed. 
519 ; Bartlett, 218 Fed. 380 ; Bd. of Comm'rs of Tulsa, 94 F. 2d 450 ; 
Brown. 44 C. Cis. 283 : Bunch, 263 TJ. S. 250 ; Cherokee, 203 U. S. 76; 
Cherokee, 85 C. ('1.;;. 76; Cherokee. 27{) TJ. S . 476; Cherokee, 223 U. S. 
108: Chisholm. 273 Fed. 589; Del::~ware, 193 TJ. S. 127; Delaware, 
74 C. Cis. 368; Dick, 6 Ind. T. 85. 89 S. W. 664: Eastern Cherokees, 
225 TJ. S. 572 ; Eastern ChProkePs, 45 C. Cis. 104 : Eastern or Emigrant. 
82 C. Cis. 180; Ex p . Webb, 225 U. S. 663: Fish. 52 F. 2d 544; Gar
field. M App. D. C. 70; Gritts, 224 U. S. 640 : Harnage, 242 U. S. 386 ; 
Heckman, 224 TJ. S. 413: Renny, 191 Fed. 132; Holmes. 33 F. 2d 688; 
In re Lands. 1!)9 Fed. 811 : Jennin~s. 192 Fed. 507: Kni~ht. 228 TJ. S. 6: 
LOW(', 223 U. S. !)5; M. K. & T. Ry .. 47 C. Cis. 59 : Muskrat, 219 
U. S. 346; Persons, 40 C. Cls. 411 ; Robinson, 221 Fed. 3!)8; Ross, 
232 TJ. S. 110; Ross, 227 U. S. 530; Sperry, 264 U. S. 488; Sunday, 
248 TJ. S. 545; Talley, 246 U. S. 104; Tiger, 221 U. S. 286; Truskett, 
236 U. S. 223 ; U. S. v. Board. 284 Fed. 103 : U. S. v. Cherokee, 202 
U. S. 101; U. S. y. flalsell, ~47 Fed. 390; U. S. v. E.eynolqs, 250 

32 St. 730; July 1, 1902; C. 1380-An Act To provide for the sale 
of the unsold portion of the Umatilla Indian Reservation.' 

32 St. 7 42 ; J. Res. May 27, 1902; No. 24-J oint Resolution Fixing 
the time when certain provisions of the Indian appropriation 
Act for the year ending June 30, 1903, shall take effect.0 

• 

32 St. 742; J. Res. May 27, Hl02; No. 25-Joint Resolution Fixing 
the time when a certain provi ·ion of the Indian appropria
tion Act for the year ending Jnne 30, 1903, shall take effect.~ 0 

32 St. 744; June 19, 1902; J. Res· No. 31-Joint Resolution Suv-
plementing and modifying certain provisions of the Indian 
appropriation Act for the year ending June 30, 1903.11 

32 St. 774; Jan. 21, 1903; C. 195-An Act To amend an Act en
titled "An Act to provide for the use of timber · and stone 
for domestic and industrial ~urposes in the Indian Terri
tory," approved June 6, 1900. 

32 St. 791; Feb. 2, 1003; C. 349-An Act To enable the Secretary 
of Agriculture to more effectually suppress and prevent the 
spread of contagious and infectious diseases of live stock. 
and for other purposes.13 

32 St. 79,2 ; Feb. 2, 1903; C . .35Q-An Act Fixing the punishment 
for the larceny of horses, cattle, and other live stock in the 
Indian Territory, and for other purposes.14 

32 St. 793; Feb. 2, 1903; C. 351-An Act Conferring jurisdiction 
upon the circuit and district courts for the district of South 
Dakota in certain cases, and for other purposes.15 18 U. S.C. 
549; 28 u. s. c. 51. 

32 St. 795; Feb. 3, 1905; C. 399t-An Act Providing for allotments 
of lands in severalty to the Indians of the Lac Courte Oreille 
and Lac du Flambeau reservations in the State of Wisconsin.16 

32 St. 803; Feb. 7, 1903; C. 514-An Act Providing for free 
homesteads on the public lands for actual and bona fide 
settlers in the north one-half of the Colville Indian Reserva
tion, State of ·washington, and resc>rving the public lands 
for that purpose.17 

32 St. 820; Feb. 9, 1903; C. 531-An Act To extend the pro
visions of chapter 8, title 32 of the Revised Statutes of 
the United States, entitled "Reservation and sale of town 
sites ou the public lands" to the ceded Indian lands in the 
State of l\1innesota.18 2G U. S. C. 427. (See USCA Historical 
Note). 

32 St. 822; Feb. 11, 1803 ; C. G42-An Act Granting to the State 
of California 640 acres of land in lieu of section 16, town
ship 7 south, range 8 east, San Bernardino meridian, State 
of California, now occupied by the Torros band or village 
of Mission Indians.10 

32 St. 841; Feb. 19, 1903; C. 707-An Act Providing for record 
of deeds and other conveyances and instruments of writing . 
in Indian Territory, and for other purposes.~0 

32 St. 85J; Feb. 25, 1903; C. 755-An Act Making appropriations 

U. S. 104; U. S. v. Smith, 266 Fed. 740; TJ. S. v. Whitmire, 236 Fed. 
474; Welcn, 15 F . 2d 184. 

8 A g. 23 St. 340. 8. :1:) St. 1048; 37 St. 655; 39 St. 923. Cited: 
U. S. v. Raley, 173 Fed. 15!J. 

9 So. 32 St. 245. 
1o Sg. 30 St. 266. Cited: Gibson. 131 Fed. 39 ; Re:vnol <ls, 236 U. S. 

58; Schpllenbarger, 236 TJ. S. 68: Sizemore, 235 U. S. 441. Op. Sol., 
D. 46987, Nov. 13, 1922; Memo. Sol. . Mar. 18, 1936; Sept. 17, 1936; 
49 L. D. 348: 53 I. D. 4R; 53 I. D. 5{)2; Anicker. 246 U. S. 110; 
Barnsdall, 200 Fl:'d. 522: Barnsr1all, 200 Frd. 519; Bartlett. 218 Fed. 
380; Bd. of Com'rs of T ulsa Co., 94 F. 2d 450; Brown. 44 C. Cis. 
283 ; Bunch. 263 U. S. 250 : Cherokee, 85 C. Cis. 76 ; Cherokee, 203 
U. S. 76; Cherokee, 270 TJ. S. 476; Cherokee, 223 U. S. 108; Chisholm, 
273 Fed. 51'9; Delaware, 74 C. Cls. 368; Delaware. 19:1 U. S. 127: Dick. 
6 Ind. T. 85: Eastern Cherokees, 45 C. Cls. 104: Eastern or Emigrant. 
R2 C. Cls. 180: Eastern Cherokees, 225 U. S. 572; Ex p. Webb, 225 
U. S. 663; Fish, 52 F. 2d 544: Garfield, 34 App. D. C. 70; Gritts. 
224 U. S. 640 ; Harnage, 242 U. S. 386; Heckman, 224 U. S. 413; 
Renny, 191 Fed. 132 : Holnw~. 33 F. 2d 688 : In re L'lnds, 199 Fed. 811 : 
Jennings, 192 Fed. 507; Knight, 228 U. S. 6 ; Lowe. 223 U. S. 95 : 
M. K. & T. Ry., 46 C. Cls. 59; Muskrat. 219 U. S. 346; Persons . .iO 
C. Cis. 411 ; Robinson, 221 Fed. 398 ; Ross. 232 TJ. S. 110 ; Ross, 
227 U. S. 530 ; Sperry, 264 U. S. 488 ; Sunday, 248 TJ. fl. 545 ; Talley, 
246 U. S. 104: Tiger, 221 U. S. 286: '.rruPkett, 236 U. S. 223: U. S. v. 
Board, 284 Fed. 103 ; TJ. S. v. Cherokee, 2{)2 U. S. 101 ; U. S. v. Halsell. 
247 Fed. 390; U. S. v. Reynolds, 250 U. S. 104; TJ. S. Y. Smith, 26t3 
Fed. 740; U. S. v. Whitmire, 2B6 Fed. 474; Welch, 15 F. 2d 184. 

11 Sg. 24 St. 388 ; 32 St. 260. 2(i:~. 264. 266. Rp. ~3 St. 1048. S. 
32 St. 982 ; 34 St. 325. Cited: Op. Sol. 2.2121. Apr. 12, 1!)27 ; Gibson, 
131 Fed. 39: U. S. v. Gray, 201 Fed. 29.l ; Ute, 45 C. Cls. 440. 

12 Sg. 30 St. 501, sec. 16. Ag. 31 St. 660. S. 33 St. 299. 
1a Sg. 23 St. 31, sec. 4. 
14 Ag. 4 St. 731 · 11 St. 401. . 
15 A. 35 St. 1088-; 47 St. 336. Cited: Hatten, 99 F. 2d 501 ; Hollister, 

145 Fed. 773; U. S. v. Frank Black Spotterl Horse. 282 Fed. 349; 
U. S. v. La Plant. 200 Fed. 92; U. S. v. Quiver. 241 U . S. 602. 

10 Sg. 10 St. 1109. 
17 Sg, 12 St. 503 ; 26 St. 417; 31 St. 1965. 

. 18 S.q. 12 St. 754 ; 13 St. 343, 344, 530 ; 14 St. 541 ; 15 St. 67 ; 16 St 
183; 18 St. 254: 19 St. 264, 392. 

19 Sg. 26 St. 712. 
20 S. 33 St. 18l}, 1048 ; 34 St. 321'i , 1015. Cited: Adkins, 235 U. S. 411. 
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for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1904, and 
for other purposes.,21 

32 St. 927; Mar. 2, 1903; C. 975---An Act Making appropriation 
for the support of the Army for the fiscal year ending June 
30, 1904. 

32 St. 982; Mar. 3, 1903; C. 994-An Act Making appropriations 
for the current and contingent expenses of the Indian De
partment and for fulfilling treaty stipulations with various 
Indian tribes for the fiscal year ending. June 30, 1904, and 
for other purposes.22 Sec. 10-25 U. S. C. 262. 

32 St. 1031; Mar. 3, 1903; C. 1006--An Act Making appropria
tions to supply deficiencies in the appropriations for the 
fiscal year ending June 30, 1903, and for prior years, and 
for other purposes.:la 

32 St. 1083; Mar. 3, 1903; C. 1007-An Act Making appropria
tions for sundry civil expenses of the Government for the 
fiscal year ending June 30, 1904, and for other purposes. 

32 St. 1241; Feb. 27, 1902; C. 44-An Act Granting a pension 
to Sarah McCord. 

32 St. 1261; Feb. 27, 1902; C. 133-An Act Granting an increase 
of pension to Virginia Terrill. 

32 St. 1279; Mar. 21, 1902; C. 239-An Act Granting a pension 
to Adelia G. Chandler. 

32 St. 1287; Mar. 28, 1902; C. 283-An Act Granting a pension 
to Elizabeth M. Folds. 

32 St. 1290; Mar. 28, 1902; C. 297-An Act Granting a pension 
to Melvina C. St ith. 

32 St. 1294; Mar. 28, 1902; C. 314- An Act Granting an increase 
of pension to John Garner. 

32 St. 1314; Apr. 4, 1902; C. 404-An Act Granting a pension 
to Alice Angel. 

32 St. 1316; Apr. 4, 1902; C. 413- An Act Granting an increase 
of pension to David A. Frier. 

32 St. 1352; Apr. 28, 1902; C. 602-An Act Granting an in
crease of pension to Mary J. Clark. 

32 St. 1355; Apr. 28, 1902 ; C. 614-An Act Granting an increase 
of pension to Mariah J. Anderson. 

32 St. 1355; Apr. 28, 1902; C. 616-An Act Granting a pension 
to Esther A. C. Hardee. 

32 St. 1357; Apr. 28, 1902; C. 626-An Act Granting a pension 
to James F. P. Johnston. 

32 St. 1365; Apr. 29, 1902; C. 665---An Act Granting an in
crease of pension to William 0. Gray. 

32 St. 1377; May 5, 1902 ; C. 730-An Act Granting an in
. crease of pension to I saac Phipps. 

32 St. 1380; May 5, 1902; C. 743-An Act Granting a pension 
to John R. Homer Scott. 

32 St. 1380; May 5, 1902; C. 747-An Act Granting a pension 
to Amanda C. Bayliss. 

32 St. 1386; May 5, 1902 ; C. 773- An Act Granting an increase 
of pension to Delania Ferguson. 

32 St. 1388; May 15, 1902; C. 791-An Act For the relief of 
Mrs. Arivella D. Meeker. 

. 32 St. 1389; May 17, 1902; C. 798-An Act Granting a pension 
to Rebecca Coppinger. 

32 St. 1395; May 23, 1902; C. 831-An Act Granting a pension 
to F'rances J. Abercrombie. 

32 St. 1400; May 23, 1902; C. 852- An Act Granting a pension 
to Matthew V. Ellis. 

32 St. 1411; May 28, 1900; C. 907-An Act Granting a pension 
to Hester A. Furr. 

32 St. 1468; June 27, 1902 ; C. 120&---An Act Granting a pension 
to Martha E. Kendrick. 

21 Cited: 25 Op. A. G. 460 ; Locke 287 Fed. 276. 
22 Sg. 4 St. 442; 7 St. 46, 51 S5, 99, 114, 185, 212, 236, 242, 296, 

317, B20, 321, 425, 541, 596;. 9 St. 35, 842, 855; 10 St. 1071, 1079; 11 
St. 614, 702, 729, 744; 12 ;:;t. 981, 1173; 13 St. 675; 14 St. 687; 15 
St. 622, 640, 676 : 16 St. 40, 720; 19 St. 256, 287; 22 St. 43 ; 24 St. 
219, 388; 25 St. 644. 645, 688, 888, 894; 26 St. 1028, 1038; 27 St. 139, 
558, 624, 645 ; 28 St. 889, 939 ; 29 St. 354 ; 30 St. 87, 568, 596, 909 ; 
31 St. 237, 869, 1066, 1074; 32 St. 257, 260, 263, 264, 401, 575, 646, 
726, 744. A . 33 St. 189; 34 St. 325. S. 33 St. 189. 1048: 34 St. 9, 
634 ; 42 St. 831 ; 24 Op. A. G. 623 ; 25 Op. A. G. 163 ; 25 Op. A. G. 320 ; 
26 Op. A. G. 330 ; 27 Op. A. G. 588; 35 Op. A. G. 421 ; Memo. Sol., 
Nov. 20, 1934;. Bailey, 43 C. Cis. 353 ; Ballinger, 216 U. S. 240; Chip
pewa, 80 C. ds. 410; C1·eek, 78 C. Cls. 474; Eastern Cherokees, 45 
C. Cls. 104 ; Eastern or Emigrant, 82 C. Cls. 180 ; Eastern Cherokees, 
225 U. S. 572 ; Goat, 224 U. S. 458; In re Lands, 199 Fed. 811 ; McCalih, 
83 C. Cls. 79 ; McMurray, 62 C. Cis. 458: Medawakanton, 57 C. Cis. 357 ; 
Owen, 217 U. S. 488; Rainbow. 161 Fed. 835; Sweet, 245 U. S. 192; 
U. S. v. Board. 284 Fed. 103 ; U. S. v. Cherokee, 202 U. S. 101 ; U. S. 
v. Seminole, 299 U. S. 417; U. S. v. Watashe, 102 F. 2d 428; Winton, 
255 u. s. 373. 

2:l Sg. 26 St. 853: 30 St. 679; 31 St. 1081, 1155; 32 St. 257, 276, 656, 

32 St. 1491; June 30, 1902; C. 1346-An Act Granting an in
crease of pension to Elizabeth A. Turner. 

32 St. 1492; June 30, 1902; C. 1348-An .Act For the relief of 
Joseph H. Penny, John W. Penny, Thomas Penny, and 
Harvey Penny, surviving partners of Penny and Sons. 

32 St. 1492; June 30, 1902; C, 1349~An Act For the relief of 
John Hornick. 

32 St. 1493; July 1, 1902; C. 1388-An Act Granting a pension 
to Will-iam G. Miller. 

32 St. 1497; July 1, 1902; C. 1405--An Act Grunting an increase 
of pension to Caroline A. Hammond. 

32 St. 1514; Dec. 27, 1902; C. 54-An Act Granting an increase 
of pension to Mary A. B. Scott. 

32 St. 1526; Jan. 12, 1903; C. 120----An Act Granting an increase 
of pension to Melinda Heard. 

32 St. 1555; Jan. 22, 1903; C. 261-An Act Granting an increase 
of pension to William G. Cantley. 

32 St. 1569; Jan. 23, 1903; C. 323-An Act Granting a pension 
to Dicey Woodall. 

32 St. 1577; Feb. 2, 1903; C. 379C-An Act Granting an increa~e 
of pension to William Flinn. 

32 St. 1578; Feb. 2, 1903; C. 384-An Act Granting an increase of 
pension to Mary Manes. 

32 St. 1580; Feb. 2, 1903; C. 3~Jtl-An Act Granting an increase 
of pension to Thomas Starrat. 

32 St. 1580; Feb. 2, 1903 ; C. 392-An Act Granting an increa8e 
of pension to Stephen J. Houston. 

32 St. 1581 ; Feb. 2, 1903 ; C. 396--An Act Granting a pension to 
Mary J. Ivey. 

32 St. 1600; Feb. 5, 1003; C. 491-An Act Granting a pension to 
Susan Kennedy; 

32 St. 1606; Feb. 6, 1903 ; C. 511-An Act For the relief of the 
heirs of Mary Clark and Francis or Jenny Clark, deceased, 
and for other purposes.24 

32 St. 1607; Feb. 7, 1903; C. 52o-An Act For the relief of Colonel 
H: B. Freeman. 

32 St. 1607; Feb. 7, 1903; C. 522-An Act Granting an increase of 
pension to James Hunter. 

32 St. 1644; Feb. 19, 1903; C. 711- An Act Granting u pension to 
Susan Kent. 

32 St. 1648; IPeb. 19, 1903; C. 732-An Act Granting a pension to 
Delania Preston. 

32 St. 1677; Feb. 28, 190S; C. 882-An Act Granting a pension to 
Margaret J. McCranie. 

32 St. 1696; Feb. 28, 1903; C. 965---An Act Granting an increase 
of pension to Elbert H. Dagnall. 

32 St. 1697; Mar. 2, 1903; C. 984-An Act Granting a pension 
to Lavinia Coole 

32 St. 1703; Mar. 3, 1903; C. 1043-An Act Granting an increase 
of pension to Emily Hawkins. 

32 St. 1729; Mar. 3, 1903; C. 1159-An Act Granting an increase 
of pension to Mary Ann Garrison. 

32 St. 1730; Mar. 3, 1903; C. 1162-An Act Granting a pension 
to Nancy McGuire. 

32 St. 1751; Mar. 3, 1903; C. 1257-An Act Granting an increase 
of pension to Fannie T. Fisher. 

32 St. 1753; Mar. 3, 1903; C. 1267-An Act Granting an increase 
of pension to Alexander T. Sullinger, alias Alexander 
Patillo. 

32 St. 1768 ; May 10, 1902-Concurrent Res. Revised Course of 
Study for Indian Schools. 

32 St. 1769; May 13, 1902-0oncurrent Res. Report of Commis
sion to the Five Civilized Tribes. 

33 STAT. 

33 St. 15; Feb. 18, 1904; C. 160----An Act Making appropriations 
to supply urgent deficiencies ' in the appropriations for the 
fisc~l year ending June 30, 1904, and for prior years, and 
for other purposes.2

" 

33 St. 46; Feb. 20, 1904; C. 161-An Act To authorize the sale 
of a part of what is known as the Red Lake Indian Reserva
tion, in the State of Minnesota.~6 

33 St. 60; Mar. 7, 1904; 0. 405---An Act Establishing a United 
States court at Marietta, Indian Territory. 

33 St. 65; Mar. 11, 1904; C. 505-An Act Authorizing the Secre· 

24 Sg. 24 St. 388; 26 St. 794. 
25 Sg. 24 St. 505 : 26 St. 853. S. 33 St. 583. 
26 Sg. 12 St. 393. S. 34 St. 325, 1015; 35 St. 70. 465: 36 St. 265; 

40 St. 917. Cited: Tydings, 23 Case & Com. 743; Sol. Op. M. 29616, 
Feb. 19, 1938; Chippewa, 80 C. Cis. 410; Cbippewa, 301 U. S, 358; 
Morrison, 266 U. S. 481. 
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tary of the Interior to grant right of way for pipe lines sions of the Act of January 2,1, 1903, to the Osage Reserva-
through Indian lands.~ Sec. 1 & 2-25 U. S. C. 321.28 tion in Oklahoma Territory, and for other purposes.37 

33 St. 66; Mar. 11, 1904; C. 506-An Act Permitting the Kiowa, 33 St. 299; Apr. 23, 1904; C. 1493-An Act Regulating the prac-
Chickasha and Fort Smith Ry. Co. to sell and convey its tice of medicine and surgery in the Indian Territory. 
railroad and other property in the Indian Territory to the 33 St. 302; Apr. 23, 1904; C. 1495-An Act For the survey and 
Eastern Oklahoma Ry. Co., and the Eastern Oklahoma Hy. allotment of lands now embraced within the limits of the 
Co. to lease all its railroud and other property in the Indian Flathead Indian Reservation, in the State of Montana, and 
Territory to the Atchison, Topeka and Banta Fe Ry. Co., and the sale and disposal of all surplus lands after allotment.38 

thereafter to sell its railroad and other property to the said 33 St. 311; Apr. 26, 1904; C. 1606-An Act To amend an Act 
Atchison, Topeka and Santa Fe Ry. Co.29 entitled "An Act to amend an Act entitled 'An Act granting 

33 St. 80; Mar. 14, 1904; C. 544--An Act Authorizing bail in cri1u- the right to the Omaha Northern Ry. Co. to construct a rail-
ina! cases upon aP{Jeal in the courts of Indian Territory. way across and establish stations on the Omaha and Winne-

3:3 St. 85; Mar. 18, 1904; C. 716-An Act Making appropriations bago Reservation, in the State of Nebraska, and for other 
for the legislative, executive, and judicial expenses of the purposes,' by extending the time· for the construction of 
Government for the fiscal year ending June 30, 1905, and said railway," by a further extension of time for the con-
for other purposes. struction of said railway.39 

:m St. 153; Mar. 30, 1904; C. 854-An Act Relating to ceded lands 33 St. 314; Apr. 27, 1904; C. 1614-An Act Permitting the Ozark 
on the Fort Hall Indian Reservation.30 and Cherokee Central R. Co. and the Arkansas Valley and 

33 St. 154; Mar. 30, 1904; C. 855-An Act To authorize the State Western Ry. Co., and each or either of them, to sell and 
of South Dakota to select school and indemnity lands in the convey their railroads and other property in the Indian Ter-
ceded portion of the Great Sioux Reservation, and for other ritory to the St. Louis and San Francisco R. Co. or to tbe 
purposes. Chicago, Rock Island and Pacific Ry. Co., and for other 

33 St. 189; Apr. 21, 1904; C. 1402-An Act Making appropriations purposes. 
for the current and contingent expenses of the Indian De- 33 St . 319; Apr. 27, 1004; C. 162Q-An Act To modify and amend 
partment and for fulfilling treaty stipulations with various an agreement with the Indians of the Devils Lake Reserva-
Indian tribes for the fiscal year ending June 30, 1905, and tion, in North Dakota, to accept and ratify the same as 
for other purposes.31 Sec. 1, p. 191-25 U. S. C. 52a ~~; amended, and making appropriation and provision to carQ' 
p. 211-25 U. S.C. 292 33

; p. 211, 43 U. S.C. 149. the same into effect.40 

i)3 St. 240; Apr. 21, 1904; D. 1410-An Act Permitting the Mis- 33 St. 352; Apr. 27, 1904; C. 1624-An Act To ratify and amend 
souri, Kansas and Oklahoma R. Co. to sell its railroads and 1 an agreement with the Indians of the Crow Reservation in 
properties to the Missouri, Kansas and Texas Ry. Co.34 Montana, and making appropriations to carry the same into 

33 St. 254; Apr. 23, 1904; C. 1484-An Act To ratify and amend effect.41 

an agreement with the Sioux tribe of Indians of the Rosebud 33 St. 394; Apr. 27, 1904; C. 1630-An Act Making appropriations 
Reservation, in South Dakota, and making appropriation to supply deficiencies in the appropriations for the fiscal 
and provisic.il to carry the same into e:ffect.35 

• year ending June 30, 1901, and for prior years, and for other 
33 St. 259' ; Apr. 23, 1904; C. 1485-An Act Making appropriation purposes.42 

for the support of the Army for the fiscal year ending June 33 St. 452; Apr. 28, 1904; C. 1762- An Act Making appropriations 
30, 1905, and for other purposes. for sundry civil expenses of the Government for the fiscal 

33 St. 297; Apr. 23, 1904; C. 1489-An Act Amending the Act of year ending June 30, 1905, and for other purposes. 
Congress approved January 26, 1895, entitled "An Act author- 33 St. 519; Apr. 28, 1904; C. 1767- An Act To authorize the 
izing the Secretary of the Interior to correct errors where Absentee Wyandotte Indians to select certain lands, and 
double allotments of land have erroneously been made to for other purposes.43 

. 

an Indian, to correct errors in patents, and for other pur- 33 St. 539; Apr. 28, 1904; C. 1786-An Act To provide allotments 
poses." 86 25 U.S. C. 343 (28 St. 641). · to Indians on White Earth Reservation in Minnesota.44 

33 St. 299; Apr. 23, 1904; C. 1492-An Act To extend the provi- 33 St. 539; Apr. 28, 1904; C. 1787-An Act To provide for the care 
and support of insane persons in the Indian Territory.45 

~A. 39 St. 969. S . 
.'\fuskrat. 219 U. S. 346. 

23 S. 39 St. 973, sec. 1. 

33 St. 544; Apr. 28, 1904; C. 1794-An Act To authorize the Sec-
45 St. 442. Oited: Brown, 44 C. Cis. 283; retary of the Interior to add to the segregation of coal and 

211 Sg. 1 St. 137. 
3o Sg. 31 St. 672. S. 33 St. 2078, 2079. 
31 Sg. 4 St. 442; 7 St. 46. 51, 85, 99, 114, 183, 213, 236, 242, 317, 

320. 425, 431. 442, 541. 545. 596; 9 St. 35. 855; 10 St. 1071, 1079; 
11 St. 614, 702, 714, 729, 730, 757; 12 St. 628, 981, 1173; 13 St. 675; 
14 St. 757; 15 St. 622, 637, 640, 658. 676; 16 St. 40, 355. 570. sec. 3; 
720 : 17 St. 136, sec. 1, 2 ; 18 St. 35, 450, sec. 9; 19 St. 256, 287 ; 
22 St. 43; 24 St. 34, 219, 388; 25 St. 645. 688, 8815, 894, 8~5; 26 St. 
616 , 794. 1028; 27 St. 139: 28 St. 695; 29 St. 341, 342, 354; 30 St. 
90 495 800; 31 St. 27, 1078. 1442; 32 St. 257, 260, 263, 270, 388, 500, 
64l, 7l6 ; 36 St. 1058 ; 42 St. 831. A. 36 St. 1058. 32 St. 502, 648, 
655 722 842. 9!"l2, 998. .Ag. 26 St. 636 ; 32 St. 654. Rpq. 28 St. 910. 
A. ~4 st. 325. Rp. 33 St. 1048 ; 34 St. 325 ; 48 St. 1224. S. 33 St. 
1048 1214 · 34 St. 325, l 015; 35 St. 70, 781 ; 36 St. 269; 38 St. 582: 
42 St. 831 ;' 44 St. 453; 45 St. 200. Cited: Cavell. 3 Okla. S. B. J. 208; 
'l'yding~. 23 Case & Com. 743; 25 Op. A. G. 308; 26 Op. A. G. 127; 
26 Op. A. G. 351 ; 27 Op. A. G. 530 : 29 Op. A. G. 131 ; 1 L. D. Memo. 
99 ; Oo. Sol., M. 7996. Aug. 2, 1922; M. 7316, May 28, 1924 ; Mem·J. 
Ind. Off., Apr. 21, 1927; Letter of Asst. Sec·y to Sec'y of War, Feb 
26. 1932; Memo. Sol., July 1, 1938; 44 L. D. 524 ; 53 I. D. 471; Alfrey. 
168 Fed. 231; Chisholm, 273 Fed. 589; Cully, 37 F. 2d 493; Delaware, 
74 C. Cis. 368; Deming, 224 U. S. 471; Franklin, 23~ U. S. 269; Glon_n, 
105 F. 2d 3~8: Goat, 224 U. S. 458: Green, 46 C. Cis. 68; Harns, 
7 Ind. '1.'. 532; Hawkins, l 95 Fed. 345; In re Lands . 199 Fed. 811. : 
Lanham, 244 U. S. 582 ; Medawakanton, 57 C. Cls. 357 : Moore, 43 lt~ . 
2d 322; Mullen, 250 U. S. 590; New York Indians, 41 C. Cis. 462; 
New York Indians, 40 C. Cl s . 448; Rogers , 26:::1 Fed. 160; Sayer. 7 Ind. 
'1.' . 675; 'l'iger, 22 F . 2c1 786; U. S. v. Benewah, 290 F ed. 628; U. S. v . 
Board, 284 Fed. 103 ; U. S. v. Dowden, 220 Fed. 277 ; U. S. v. Ferry. 
24 F. Snpp. 399; U. S. v . .Jacobs. 195 Fed. 707; U. S. v. Shock, 187 
Fed. 862; U. S. v. Smith, 266 Fed. 740; U. S. v . Watashe, 102 F. 2d 428: 
u. S. v. Whitmire, 236 Fed. 474: Vinson, 44 F. 2d 772; Welch, 15 F. 
2d 184: Williams, 239 U. S. 414; Woodward, 238 U. S. 284. 

32 S. 36 St. 125. · 
a3 Effective July 1, 1935, the appropriation provided for by th1s sec

tion was nffected by Act June 26, 1934, sec. 4, 48 St. 1227. See 'rit. 
31. 72f'ic (b). 

34 Cited: Moore, 167 Fed. 826. 
3o S. 33 St. 700. 
so Ag. 28 St. 641. Cited: Op. Sol., M. 12509, Aug. 27, 1924; M. 14233, 

Apr. 24, 1925: 34 L. D. 252; 35 L. D. 80: 38 L. D. 556; 43 L. D. 84 ; 
Bisek, 5 F. 2d 994; La Clair, 184 Fed. 128; La Roque, 239 U. S. 62; 
Mandler, 52 F. 2d 713; U. S. v. Chehalis, 217 Fed. 281.; U. S. v. La 
Roqqe, 198 Fed. 645. 

asphalt lands in the Choctaw and Chickasaw nations, Indian 
Territory, and for other purposes.46 

33 St. 550; Apr. 28, 1904; C. 1806- An Act IIi relation to phar
macy in the Indian Territory. 

33 St. 565; Apr. 28, 1904; C. 1816-An Act Confirming the_re
moval of restrictions upon alienation by the Puyallup Indians 
of the State of Washington of their allotted lands.47 

• 

33 St. 567; Apr. 28, 1904; C. 1819'-An Act To permit the con
struction of a smelter on the Colville Indian Reservation, and 
for other purposes.48 

33 St. 567 ; Apr. 28, 1904; C. 1820--An Act To ratify and amend 
an agreement wit:il -the Indians located upon the Grande 
Ronde Reservation, in the State of Oregon, and to make an 
appropriation to carry the same into effect. 

33 St. 571; Apr. 28, 19{)'4; C. 182'2-An Act Authorizing the pay-

· 37 Ag. 31 St. 660; 32 St. 774. S. 34 St. 539. 
38 Sg. 12 St. 975 ; 17 St. 333, sec. 1. A. 33 St. 1048; 34 St. 325 ; 35 

St. 444, "781 ; 36 St. 296 ; 40 St. 1203. S. 34 St. 205; 35 St. 70, 251 ; 
38 St. 510 ; 39 St. 123. Cited: Pronovost, 232 U. S. 487 ; Op. Sol., M. 
11410, Jan. 28, 1924, M. 12498, June 6, 1924; 49 L. D. 376; 53 I. D. 154. 

39 Fig. 30 St. 344 ; 32 St. 183. 
4o Sg. 12 St. 393. sec. 8 ; 17 St. 333, sec. 1 ; 26 St. 794. A. 34 St. 

1015. S. 33 St. 700; 34 St. 325; 36 St. 269. Cited: Sisseton, 58 C. Cls. 
302. 

41 Sg. 12 St. 393. sec. 8 ; 17 St. 333, sec. 1; 29 St. 341 : 32 St. 388. 
S. 34 St. 205 ; 35 St. 781 ; 41 St. 751. Cited: Tydings, 23 Case & Com. 
743; 48 L. D. 479; U. S. v. Powers, 305 U. S. 527; U. S. v. 12 Bottles, 
201 Fed. 191; U. S. v. Powers. 305 U. S. 527. 

42 S.o. 26 St. 853; 31 St. 1074. 
43 Sg. 28 St. 286; 28 St. 876. 
4-1 Sg. 16 St. 721 ; 25 St. 643 ; 26 St. 794. 
ts Cited: Op. Sol., M. 15954, .Jan. 8, 1927: 35 L. D. 143; 44 L. D . . 531; 

Chippewa 301 U. S. 358; Fairbanks, 223 U. S. 215; Gravelle, 253 Fed. 
549; Leecy 190 Fed. 289; Lemieux. 15 F. 2d 518; U. S. v. First, 234 
U. S. 245 ;' U. S. v. Waller, 243 U. S. 452: Vezina, 245 Fed. 4+1; 
Woodbury, 170 Fed. 302. 

46 Fig. 32 St. 641. 
47 Sg. 27 St. 633. 
48 Sg. 1 St. 137. Oited: Dull, 222 Fed. 47l.. 
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ment of the Choctaw and Chickasaw town-site fund, and 
for other purposes.49 

33 St. 573; Apr. 28, 1904; C. 1824-An Act To provide for addi
tional United States judges in the Indian Territory, and f•>r 
other purposes.50 

33 St. 583; Mar. 17, 1904; J. Res. No. 10-Joint Resolution Au
thorizing the Secretary of the Interior to use five thousand 
dollars of the amount appropriated by the Act approved 
February 18, 1904, (Public Numbered 22), for clerical work 
and labor connected with the sale and leasing of Creek 
lands and the leasing of Cherokee lands in Indian Terri
tory.61 

33 St. 591; Apr. 28, 1904; J. Res. No. 35--Joint Resolution Pro
viding for the transfer of certain military rolls and records 
from the Interior and other Departments to the War De
partment. 5 U. S. C. 194. 

33 St. 595; Dec. 21, 1904; C. 22-An Act To authorize the sale 
and disposition of surplus or unallotted lands of the Yakima 
Indian Reservation, in the State of Washington.52 

33 St. 616; Jan. 27, 1905; C. 277-An Act To provide for the con
struction and maintenance of roads, the establishment and 
maintenance of schools, and the care and support of insane 
persons in the district of Alaska, and for other purposes.'·3 

Sec. 7-48 U. S. C. 169. 
33 St. 631; Feb. 3, 1905; C. 297-An Act Making appropriations 

for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1906, and for 
other purposes. 64 

33 St. 700; Feb. 7, 1905; C. 545--An Act To provide for the exten
sion of time within which homestead settlers may establish 
their residence upon certain lands which were heretofore a 
part of the Rosebud Indian Reservation within the limits 
of Gregory County, South Dakota, and upon certain lands 
which were heretofore a part of tlie Devils Lake Indian 
Reservation, in the State of North Dakota.55 

33 St. 706; Feb. 8, 1905; C. 553-An Act To open to homestead 
settlement and entry the relinquished and undisposed of 
portions of the Round Valley Indian Reservation, in the 
State of California, and for other purposes. 56 

33 St. 708; Feb. 8, 1905; C. 556-An Act To allow the Minne
apolis, Red Lake and Manitoba Ry. Co. to acquire· certain 
lands in the Red Lake Indian Reservation, l\'linnesota.57 

33 St. 714; Feb. 10, 1905; C. 571-An ·Act To extend the western 
boundary line of the State of Arkansas. 

33 St. 724; Feb. 20, 1905; C. 592-An Act To authorize the regis-
- tration of trade-marks used in commerce with foreign na

tions or among the several States or with Indian tribes, 
and to protect the same.68 Sec. 1-15 U. S. C. 81; Sec. 2-
15 U. S. C. 82; Sec. 16-15 U. S. C. 96; Sec. 30-15 U. S. C. 
109. 

33 St. 743; Feb. 24, 1905; C. 777-An Act For the allowance of 
certain claims reported by the Court of Claims, and for other 
purposes. 5" 

33 St. 816; Feb. 27, 1905; C. 1159-An Act Confirming the title 
of the Saint Paul, Minneapolis and Manitoba Ry. Co. to cer
tain lands in the State of Montana, and for other purposes.60 

33 St. 821; Mar. 1, 1905; C. 1298-An Act Legalizing a certain 
ordinance of the city of Purcell, Indian Territory. 

33 St. 824; Mar. 2, 1905; C. 1305-An Act To divide Washington 
into two judicial districts. 28 U. S. C. 19S. 

33 St. 827; Mar. 2, 1905; C. 1307-An Act Making appropriation 
for the support of the Army for the fiscal year ending June 
30, 1906. 

49 Bg. 30 St. 495. A. 43 St. 138. 
:;o Cited: Dixon, 23 Case & Com. 712 : Reeves, 23 Case & Com. 727 ; 

25 Op. A. G. 532; 12 L. D. Memo. 73; Bartlett. 218 Fed. 380; Blanset, 
256 U. S. 319; Blundell, 267 U. S. 373; Elliott, 7 Ind. '.r. 679; In re 
Poff's, 7 Ind. T. 59; Jefferson, 247 U. S. 288; Locke, 287 Fed. 271); 
Marlin, 276 U. S. 58 ; Morrison, 154 Fed. 617 ; Pigeon, 237 U. S. 386 ; 
Priddy, 204 Fed. 955; Robinson, 221 Fed. 398 ; Stewart, 29fi _D. S. 403; 
Tiger 4 F. 2d 714 ; U. S. v. Bellm, 182 Fed. 161; U. S. v. T1ger, 19 F. 
2d 35; Washington, 235 U. S. 422; Whitebird, 40 F. 2d . 479. 

s1 Bg. 33 St. 15. 
52 Sg. 17 St. 333, sec. 1. A. 36 St. 348. B. 34 St. 53, 205, 325. 1015, 

1420; 35 St. 70, 781; 36 St. 202, 269; 37 St. 518; 38 St. 77. 582; 39 
St. 123, 969; 40 St. 561. Cited: Tydings, 23 Case & Com. 743; Letter 
of Comm'r to Sen. Selden P. Spencer, Sept. 5, 1922; Northern, 227 
u.s. 355. . 

•a C·ited: 53 I. D. 593; Davis, 3 Alaska 481; Sing, 7 Alaska 616. 
54 Cited: 25 Op. A. G. 460. 
~ Bg. 33 St. 254, 319. 
56 Bg. 12 St. 393, sec. 8 ; 26 St. 658. 
57 Bg. 30 St. 990. Cited: Chippewa, 80 C. Cls. 410. 
ss Bg. 21 St. 501 ; 22 St. 298. A. 34 St. 1251 : 35 St. 627. 
59 Bg. 7 St. 381, 456. Cited: Ayres, 44 C. Cls. 48; Ayres, 44 C. Cls. 

110 ; Ayres, 42 C. Cis. 385. 
eo Bg. 25 St. 113. 

33 St. 989; Mar. 3, 1905; C. 1420-An Act To enable independent 
school district, numbered 12, Roseau County, Minnesota, to 
purchase certain lands. 61 

33 St. 991; Mar. 3, 1905; C. 1423-An Act Granting to the 
Choctaw, Oklahoma and Gulf Railroad Company the power 
to sell and convey to the Chicago, Rock Island and Pacific 
Ry. Co. all the railway property, rights, franchises, and 
privileges of the Choctaw, Oklahoma and Gulf R. Co., and 
for other purposes. 

33 St. 1005; Mar. 3, 1905; C. 1439-An Act Extending the ,pro
visions of sec. 2321 of the Revised Statutes of the United 
States to homestead settlers on lands in the State of Min
nesota ceded under the Act of Congress entitled "An ·Act 
for the relief and civilization of the Chippewa Indians 
in the State of Minnesota," approved 'January 14, 1889.62 

33 St. 1006; Mar. 3, 1905 ; C. 144G-An Act Providing for the 
acquirement of water rights in the Spokane River along 
the southern boundary of the Spokane Indian Reservation, 
in the State of Washington, for the acquirement of lands 
on said reservation for sites for power purposes and the 
beneficial use of said water, and for other purposes.63 

33 St. 1016; Mar. 3, 1905; C. 1452-An Act To ratify and amend 
an agreement with the Indians residing on the Shoshone 
or Wind River Indian Reservation in the State of Wyoming 
and to make appropriations for carrying the same into 
eftect. 64 

· 

33 St. 1033; Mar. 3, 1905; C. 1460-An Act To ·aid in quieting 
title to certain lands within the Klamath Indian Reserva
tion, in the State of Oregon.65 

33 St. 1048; Mar. 3, 1905; C. 1479~An Act Making appropria
tions for the current and contingent expenses of the Indian 
Department and for fulfilling treaty stipulations with vari
ous Indian tribes for the fiscal year ending June 30, 1906, 
and for other purposes. 6u Sec. 1, p. 1049-25 U. S.C. 272a. 

33 St. 1117; Mar. 3, 1905; C. 1482-An Act Making appropriations 
for the construction, repair, and preservation of certain 
public works on rivers and harbors, and for other purposes. 

33 St. 1156; Mar. 3, 1905; C. 1483-An Act Making appropria
tions for sundry civil expenses of the Government for the 
fiscal year ending June 30, 1906, and for other purposes.67 P. 
1206-31 u. s. c. 615. 

33 St. 1214; Mar. 3, 1905; C. 1484-An Act Making appropria
tions to supply deficiencies in the appropriations for the 
fiscal year ending June 30, 1905, and for prior years, and 
for other purposes. 68 

33 St. 1326; Feb. 20, 1904; C. 162-An Act Granting a pension to 
Cynthia Thomas. 

33 St. 1353; Feb. 26, 1904; C. 294-An Act Granting an increase 
of pension to Louiza Phillips. · 

61 Bg. 24 St. 388; 32 St. 261. 
62 Bg. 12 St. 393, sec. 8 ; 25 St. 642. 
63 Bg. 30 St. 991. Cited: Op. Sol., M. 10068, Feb. 16, 1927. 
64 Bg. 12 St. 393, sec. 8. A. 34 St. 825 ; 35 St. 650 ; 45 St. 371. B. 

34 St. 205, 325, 349, 1015 ; 35 St. 70, 781 ; 36 St. 269 ; 37 St. 518 ; 39 
St. 341, 519: 37 St. 91; 38 St. 77, 582; 39 St. 123, 969. 1301; 40 St. 
561; 41 St. 3, 408; 42 St. 1527 _i 43 St. 33. Cited: 25 Op. A. G. 524; 
33 Op. A. G. 25; Op. Sol., J.\.1. :;::5347, Jan. 25, 1930; Memo. Sol. Off., 
Feb. 21, 1933, May 25, 1933; Memo. Ind. Off., May 27, 1935; 49 L. D. 
370 ; 51 L. D. 613 ; Clarke, 39 F. 2d 800 : Shoshone, 82 C. Cls. 23 ; 
U. S. v. Shoshone, 304 U. S. 111 ; Wadsworth, 148 Fed. 771: 

66 Bg. 13 St. 355. Cited: Klamath, 81 C. Cls. 79 ; U. S. v. Klamath, 
304 u. s. 119. 

aa Bg. 4 St. 442 ; 7 St. 46, 51, 85, 99, 114, 185. 213, 236, 242. 317, 320, 
425, 491, 541, 545; 9 St. 35, 855; 10 St. 1071, 1079; 11 St. 614, 624, 702, 
729;.. 744; 12 St. 333, sec. 1, 628, 981. 1173; 13 St. 675; 14 St. 757; 
15 ~t. 622, 637, 640, 658, 676 ; 16 St. 40, 355, 720 ; 19 St. 256, 287 ; 22 
St. 43 ; 23 St. 79, 80, 342 ; 24 St. 219, 388 ; 25 St. 223, 644, 645, 68'3, 
888, 894 ; 26 St. 794. 1028 ; 27 St. 139 ; 29 St. 354, 895 ; 30 St. 90, 500, 
504, 745: 31 St. 847, 862; 32 St. 263, 268, 640, 730, 744, 842, 998; 
33 St. 207, 208. Ag. 33 St. 304. Rg. 33 St. 204. A. 34 St. 325. B. 34 
St. 137, 325, 539. 841. 1015, 1371; 35 St. 70; 36 St. 269, 1058; 38 St. 
77; 39 St. 123, 969; 40 St. 561; 41 St.· 3, 408, 1225; 42 St. 552, 1174; 
43 St. 390, 1141; 46 St. 1519. Cited: Tydings, 23 Case & Com. 743; 
26 Op. A. G. 127; 53 I. D. 128; Browning, 6 F. 2d 801 ; Cherokee, 203 
U. S. 76 ; Cherokee, 223 U. S. 108; Choctaw, 81 C. Cls. 1 ; Dull, 222 
Fed. 471; Goat, 224 U. S. 458; Harrison, 254 U. S. 103; In re Terrell 's, 
6 Ind. T. 412 ; Indian, 240 U. S. 522 ; Kangas, 80 C. Cls. 264; Lowe, 
223 U. S. 95; McCurdy, 246 U. S. 263; Medawakanton, 57 C. Cls. 357: 
Monson, 231 U. S. 341 ; Moore, 43 F. 2d 322 ; Morrison, 154 Fed. 617; 
Morrison, 6 F. 2d 811; Norton, 266 U. S. 511; Ottawa, 42 C. Cls. 240; 
Ottawa, 42 C. Cis. 518 ; Persons, 40 C. Cis. 411 : Pronovost, 232 U. S. 
50; Quick Bear, 210 U. S. 50 ; Robinson, 221 Fed. 398; Ross, 227 U. S. 
530 ; Seminole, 78 C. Cis. 455 ; Starr. 227 U. S. 613 ; Stewart, 295 U. S. 
403; U. S. v. Boss, 160 Fed. 132: U. S. v . . Candelaria, 271 U. S. 432; 
U. S. v. Chavez, 290 U. S. 357: U. S. v. Mid Continent, 67 F. 2d 37; 
U. S. v. Moore, 161 Fed. 513; U. S. v. Sandoval, 231 U. S. 28; U. S. v. 
Watashe, 102 F. 2d 428; U. S. v. Wooten, 40 F. 2d 882; U. S. Fidelity, 
7 Ind. T. 83; U.S. v. Board, 193 Fed. 485. 

67 Cited: 53 I. D. 593. 
6s Bg. 33 St. 189. B. 35 St. 478. 
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33 St. 1353; Feb. 26, 1904; C. 295---An Act Granting an increase 
of pension to Elizabeth A. Jones. 

33 St. 1363; F ebruary 26, 1904; C. 333-An Act Granting an 
increase of pension to Adaline Shaw Lovejoy. 

33 St. 1363; Feb. 26, 1904; C. 336-An Act Granting an increase 
of pension to William P. Hereford. 

33 St:1374; Mar. 3, 1904; C. 392-An Act Granting an increase 
of pension to Jesse J. Finley. 

33 St. 1376; Mar. 5, 1904; C. 403-An Act Granting an increase 
. of pension to Thomas Joyce. 

33 St. 1393; Mar. 8, 1904; C. 481-An Act Granting an increase 
of pension to Swepston B. W. Stephens. 

33 St. 1393; Mar. 8, 1904; C. 482-An Act Granting an increase 
of pension to James E. Harrison. 

33 St. 1398; Mar. 11, 1904; C. 508-An Act For the relief of 
Darwin S. Hall. 

33 St. 1398; Mar. 11, 1904; C. 51()--An Act Granting a pension 
to Caroline S. Winn. 

33 St. 1402; Mar. 11, 1904; C. 53()--An Act Granting a pension 
to Martha E. Nolen. 

33 St. 1407; Mar. 16, 1904; C. 557-An Act Granting a pension 
to Ann M. Driggars. 

33 St. 1411; Mar. 16, 1904 ; 0. 578-An Act Granting a pension 
to Mary Korth. 

33 St. 1415; Mar. 16, 1904; C. 596-An Act Granting a pension 
to Henry H. Barrett. 

33 St. 1423; Mar. 16, 1904; C. 63()--An Act Granting a pension 
to Reuben A. Finnell. 

33 St. 1442; Mar. 16, 1904; 0. 713-An Act Granting a pension 
to James S. Lauderdale. 

33 St. 1452; Mar. 22, 1904; C. 77()--An Act Granting a pension 
to Ann A. Devore. 

33 St. 1472; Apr. 6, 1904; 0. 88()--An Act Granting an increase 
of pension to James H. Martin. 

33 St. 1496; Apr. 8, 1904; C. 994-An Act Granting an increase 
of pension to Samuel Parmley. 

33 St. 1496; Apr. 8, 1904; C. 998-An Act Granting a pension 
to Mary Shiver. 

33 St. 1497; Apr. 8, 1904; C. 1002-An Act Granting a pension 
to Jane E. Tatum. 

33 St. 1498; Apr. 8, 1904; C. 1006-An Act Granting an increase 
of pension to Margaret F. Harris. 

33 St. 1504; Apr. 8, 1904; C. 1033-An Act Granting a pension 
to Ellender C. Miller. 

33 St. 1516; Apr. 8, 1904; C. 1083-An Act Granting a pension 
to Louis DeWitt. 

33 St. 1521; Apr. 8, 1904; C. 1109-An Act Granting a pension 
to Francis M. Good. 

33 St. 1523; Apr. 8, 1904; C. 115-An Act Granting a pension 
to Julia A. Allison. · 

33 St. 1525; Apr. 8, 1904; C. 1127-An Act Granting an increase 
of pension to Kezia Cherry. 

3R St. 1531; Apr. 11, 1904; C. 1163-An Act Granting a pension 
to John McDermid. 

33 St. 1535; Apr. 11, 1904; C. 1178-An Act Granting an increase 
of pension to Amanda M. Hand. 

33 St. 1535; Apr. 11, 1904 ; C. 11,79-An Act Granting an increase 
of pension to Jesse N. Jones. 

3~~ St. 1535; Apr. 11, 1904; C. 118()--An Act Granting an increase 
of pension to Julia C. Vanzant. 

33 St. 1535; Apr. 11, 1904; C. 1181-An Act Granting an increase 
of pension to William Varnes. 

33 St. 1538; Apr. 11, 1904; C. 1193-An Act Granting an in
crease of pension to William C. Griffin. 

3~ St. 1547; Apr. 11, 1904; C. 1234-An Act Granting an increase 
of pension to Esther J. Reynolds. 

33 St. 1548; Apr. 11, 1905; C. 1240-An Act Granting an in
crease of pension to Jane Allen: 

33 St. 1560; Apr. 13, Hl04; C."1304-An Act Granting an increase 
of pension to Sarah N. Maddox. 

33 St. 1580; Apr. 22, 1904; C. 1425-An Act Granting a pension to 
Mary A. V. Cook. 

33 St. Hi82: Apr. 22, 1904 ; C. 1435-An Act Granting a pension 
to Rachel Tyson. 

33 St. 1619; Apr. 27, 1904; C. 164()--An Act Granting a pension 
to Matilda Witt. 

33 St. Hi33; Apr. 27, 1904; C. 1702-An Act Granting an increase 
of pension to Silas T. Overstreet. 

33 St. 1G37; Apr. 27. 1904; C. 1722-An Act Granting an increase 
of pension to Mary L. Johnson. 

33 St. 1840 ; Apr. 27, 1904; C. 1733-An Act Granting an increase 
. of pension to Micajah Hill, alias Michael 0. Hill. 

3S St. 1656; Apr. 28, 1904; C. 1879-An Act Granting an increase 
of pension to William M. Lang. 

33 St. 1656; Apr. 28, 1904; C. 1881-An Act Granting an in
crease of pension to Jeremiah Gill. 

33 St. 1662; Apr. 28, 1904; C. 1908-An Act Granting an ·increase 
of pension to Loucinda M. Thompson. 

33 St. 1664; Apr. 28, 1904; C. 1919-An Act To pay certain 
Choctaw (Indian) warrants held by James M. Shackelford. 

33 St. 1678; Apr. 28, 1904; C. 1982-An Act Granting a pension 
to Thomas Smith . 

33 St. 1713; Apr. 28, 1904; C. 2136-An Act Granting an increase 
of pension to James R. Fletcher. 

33 St. 1769; Jan. 25, 1905; C. 248-An Act Granting an increase 
of pension to ~·\lafair Chastain. 

33 St. 1769; Jan. 25, 1905; C. 249-An Act Granting an increase 
of pension to Colon Thomas. 

33 St. 1848; Feb. 20, 1905; C. 656-An Act Granting an incr~ase 
of pension to Susan A. Reynolds. 

33 St. 1860; Feb. 20, 1905; C. 710-An Act Granting a pension to 
Jane Johns. 

33 St. 1861 ; Feb. 20, 1905; C. 715-An Act Granting an increase 
of pension to Stephen Dampier. 

33 St. 1864; Feb. 21, 1905 ; C. 73()--An Act Granting a pension 
to Philip Lawotte. 

33 St. 1876; Feb. 25, 1905; C. 806-An Act Granting a pension 
to Mahala Alexander. 

33 St. 1882; Feb. 25, 1905; C. 831-An Act Granting an increase 
of pension to Henry S. Riggs. 

33 St. 1892; Feb. 25, 1905; C. 875-An Act Granting an increase 
of pension to Joel J. Addison. 

33 St. 1897; Feb. 25, 1905: C. 900-·An Act Granting an increase 
of pension to Nahrvista G. Heard. 

33 St. 1933; Feb. 25, 1905; C. 1060-An Act Granting an increase 
of pension to John A. Cairnes. 

33 St. 1937; Feb. 25, 1905; C. 1076--An Act Granting an in
crease of pension to Mary L. Walker. 

33 St. 1942; Feb. 25, 1905: C. 1098-An Act Granting an increase 
of pension to Caroline Jennings. 

33 St. 1943 ; Feb. 25, 1905 ; C. 1102-An Act Granting a pension 
to A very Dalton. 

33 St. 1965; Feb. 28, 1905; C. 1207-An Act Granting a pension to 
Collin A. Wallace. 

33 St. 1981; Feb. 28, 1905; C. 1279-An ~ct Granting an increase 
of pension to Martha Harldock. 

33 St. 2001; Mar. 2, 1905; C. 1387-An Act Granting an increase 
of pension to William G. Taylor. 

33 St. 2006; Mar. 3, 1905; C. 1513-An Act For the relief of 
the Mission of Saint James, in the State of Washington.69 

33 St. 2009; Mar. 3, 1905; C. 1525-An Act Granting an honorabl€' 
discharge to Eugene H. Ely. 

33 St. 2018; Mar. 3, 1905: C. 1566-An Act Granting an increase 
of pension to Sarah Kearney. 

33 St. 2024; Mar. 3, 1905; C. 1592-An Act Granting a pension 
to Cole B. Fugate. 

33 St. 2048; Mar. 3, 1905: C. 169!)-An Act Granting an increa se 
of pension to Michael Dnniel Kernan. 

33 St. 2048; Mar. 3, 1905; C. 170()--An Act Granting a pension 
to James H. Thomas. 

33 Sta. 2052: Mar. 3, 1905; C. 1714-An Act Granting an increase 
of pension to Malinda Peak. 

33 St. 2058; Mar. 3. 19.05: C. 1743-An Act Granting an increase 
of nension to Jacob F11lmer. 

33 St. 2058; Mar. 3. 1905; C. 1744-An Act Granting an increase 
of pension to Nancy Ann Smith. 

33 St. 2077; Jnn. 28. 1904: Concurrent RP~.-Indian Treaties. 
33 St. 2078; Mar. 1, 1904; Concurrent Res.-Fort Hall Indian 

Reservation.70 

33 St. 2078: Mrrr 4, 1904; Concurrent Res.-Fort Hall Indian 
Reservation. n 

33 St. 2079: Mar. 15, 1904; Concurrent Res.-Fort Hall Indian 
Reserva tivn.72 

33 St. 2079; Mar. 22, 1904; Concurrent Res.-Fort Hall Indian 
Reservation.73 

34 STAT. 
34 St. 9; Jan. 27, ·1906; C. 7-An Act To provide for the ex

tension of time within which homestead settlers may estab-

dll Sg. 9 St. 323 ; 10 St. 172. 
10 S .q. 3~ St. 15R. 
n &g. 33 St. 153. 
72 Sq. 3R St. 153 . 
1s Sg. 33 St. 1:53. 
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lish their residence upon certain lands which were here
tofore a part of the Uinta Indian Reservation, within the 
counties of Uinta and Wasatch, ill the State of Utah.74 

34 St. 27; Feb. 27, 1906; C. 510--An Act Making appropriations 
to . supply urgent deficiencies in the appropriations for the 
fiscal year ending June 30, 1906, and for prior years, and 
for other purposes.75 

34 St. 5~; Mar. 6, 1906; C. 518-An Act Authorizing the dis
position of surplus and allotted lands on the Yakima Indian 
Reservation, in the State of Washington, which can be 
irrigated under the Act of Congress approved June 17, 1902, 
known as the reclamation Act, and for other ·purposes.76 

34 St. 55; Mar. 8, 1906; C. 629--An Act Providing for the issu
ance of patents for lands allotted to Indians under the 
Moses agreement of July 7, 1883.77 

34 St. 78; Mar. 19, 1906; C. 961-An Act Extending the public 
land laws to certain lands in Wyomlng.78 

34 St. 78; Mar. 19, 1906; C. 962-An Act Authorizing and di
recting the Secretary of the Interior to sell and convey to 
the State of Minnesota a certain tract of land situated in 
the county of Dakota, State of Minnesota. 

34 St. 80; Mar. 20, 1906; C. 1125-An Act For the establishment 
of town sites, and for the sale of lots within the common 
lands of the Kiowa, Comanche, and Apache Indians in 
Oklahoma.70 

34 St. 80; Mar. 22, 1906; 0. 1126--An Act To authorize the sale 
and disposition of surplus or unallotted lands of the dimin
ished Colville Indian Reservation, in the State of Wash
ington, and for other purposes.80 

34 St. 88; Mar. 27, 1906; C. 1348-An Act Leasing and demising 
certain lands in La Plata County, Colorado, to the P. F. U. 
Rubber Co. 

34 St. 91; Mar. 28, 1906; C. 135{}-An Act Authorizing the sale 
of timber on the Jicarilla Apache Indian Reservation for 
the benefit of the Indians belonging thereto. 

34 St. 91; Mar. 29, 1906; C. 1351-An Act 'l'o consolidate the city 
of South McAlester and the town of McAlester, in the 
Indian Territory.81 

34 St. 124; Apr. 21, 1906; C. 1645-An Act To authorize the 
sale of a portion of the Lower Brule Indian Reservation in 
South Dakota, and for other purposes.82 

34 St. 137; Apr. 26, 1906; C. 1876-An Act To provide for the 
final disposition of the affairs of the Five Civilized Tribes 
in the Indian Territory, and for other purposes.8a 

74.Sg. 32 St. 263, 998. 
75 Sg. 26 St. 853 ; 33 St. 204, 573, 1049 1060. · 
76 Sg. 33 St. 595. Cited: Op. Sol., M. 25214, June 7, 1929; 'l'ydlngs, 

23 Case and Com. 7 43. 
n Sg. 23 St. 79. S. 36 St. 1358; 38 St. 77. Cited: 40 L. D. 212; 

Star~ 227 U. S. 613; U. S. v. Moore, 161 JJ'ed. 513. 
78 tSg. 30 St. 62. 
79 S. 39 St. 445. 
so Sg. 17 St. 333, sec. 1; 32 St. 388. A. 39 St. 672. S. 34 St. 2829; 

37 St. 197; 40 St. 449 ; 41 St. 535; 42 St. 507; 43 St. 1362 ; 44 St. 558; 
47 St. 334. Cited;: Tydings, 23 Case & Com. 743; Op. Sol., M. 28028, 
May 24, 1935 ; 50 L. D. 691; Mason, 302 U. S. 186; U. S. v. Ferry, 
24 F. Supp. 399; U. S. v. Pelican, 232 U. S. 442. 

81 Sp. 30 St. 500. 
82 Sg. 12 St. 393, sec. 8 ; 17 St. 333, sec. 1. S. 35 St. 8. 
8.1 Sg. 31 St. 221 ; 32 St. 43, 841 ; 33 St. 1048. A. 34 St. 325; 35 

St. 312; 37 St. 497 ; 44 St. 239 ; 45 St. 495. S. 34 St. 1015, 2832 ; 35 
St. 70, 444, 781; 36 St. 269; 37 St. 67, 497; 42 St. 831; 48 St. 1467. 
Uited: Cabell, 3 Okla. S. B. J. 208; 26 Op. A. G. 127; 26 Op. A. G. 340; 
26 Op. A. G. 351; 27 Op. A. G. 530; 29 Op. A. G. 131; 29 Op. A. G. 
231; 34 Op. A. G. 275; 34 Op. A. G. 302; 1 L. D. Memo. 99; Op. Sol., 
M. 7996; Aug. 2, 1922, D. 46987, Nov. 13, 1922; M. 10526, Dec. 13, 
1923; M:. 7316, May 28, 1924, Oct . 4, 1926: Report of Status of Pueblo 
of Pojoaque, Nov. 3, 1932 ; Memo. Sol. Off., May 24, 1933, May 24, 1933; 
Op. Sol., 1\I. 27843, Jan. 22, 1935; M. 27759, Jan. 22, 1935; M. 27814, 
Jan. 30, 1935; Memo. Sol., Sept. 20, 1935; Op. Sol., M. 27814, Apr. 23, 
1936; Memo. Sol., May 19, 1936, Sept. 17, 1936, Aug. 25, 1937 ; 49 L. D. 
348; 53 I. D. 48; 53 I. D. 471 ; 53 I. D. 502; 53 I. D. 637 ; 54 I. D. 
109; Anchor, 256 U. S. 519; Anicker, 246 U. S. 110; Barnett, 259 Fed. 
394; Bartlett, 218 Fed. 380; Bilby, 246 U. S. 255; Blundell, 267 U. S. 
373; Brader, 246 U. S. 88; Brown, 44 C. Cis. 283 ; Bunch, 263 U. S. 
250; Caesar. 103 F. 2d 503; Cherokee, 85 C. CIR. 76 ; Choctaw. 81 C. 
Cis. 1; Choctaw. 83 C. Cis . . 49; City, 75 F. 2d 343; Cochran. 276 Fed. 
701 ; Cully, 37 F. 2d 493; Darks, 69 F. 2d 231 ; David, 250 Fed. 208; 
Derrisaw, 8 F. Supp. 876; Duncan, 245 U. S. 308; Eslick, 51 C. Cis. 266; 
Fleming, 215 U. S. 56; Frame, 189 Fed. 785 ; l!'ulsom, 35 F. 2d 84 ; 
Gannon, 243 U. S. 108; Garfield. 211 U. S. 264; Garfield, 211 U. S. 
249; Garfield, 34 App. D. C. 70 ; Glenn, 105 F. 2d 398 ; Goat, 224 U. S. 
458; Gritts, 224 U. S. 640; Hallam, 49 F. 2d 103; Harris, 254 U. S. 
103; Harris, 188 Fed. 712 ; Heckman, 224 U. S. 413 ; Renny, 191 Fed. 
132 ; In re Jessie's, 259 Fed. 594 ; In re Lands, 199 Fed. 811 ; In re 
Palmer's, 11 F. Supp. 301; Iowa, 217 l!,ed. 11; Jack, 39 F. 2d 594; Jen
nings, 192 Fed. 507 ; King, 64 F. 2d 979 ; Knight, 228 U. S. 6 ; Ledbetter, 
23 F. 2d 81; Ligon, 164 Fed. 670; Locke, 287 Fed. 276; M. K. & T. Ry., 
47 C. Cls. 59; Moore, 43 F. 2d 322; Morrison, 154 Fed. 617 ; Mullen, 
250 U. S. 590; Mullen, 224 U. S. 448; Muskrat, 219 U. S. 346; Ne-Kah
Wah-She-Tun-Kah, 290 Fed. 303 ; Nunn. 216 Fed. 330 ; Parker, 250 U. S. 
66; Reed, 197 Fed. 419 ; Rogers, 263 Fed. 160 ; Roubedeaux, 23 F. 2d 277 ; 
Seminole, 78 C. Cis. 455; Shulthis, 225 U. S. 561; Stewart, 295 U.S. 403; 

34 St. 182; May 8, 1906; C. 2348-An Act To amend section six 
of an Act approved February 8, 1887, entitled "An Act to 
provide for the allotment of lands in severalty to Indians 
on the various reservations, and to extend the protection 
of the laws of the United States and the Territories over 
the Indians, and for other purposes." 25 U. S. C. 349 (sec. 
6, 24 St. 390). See Historical Note 25 U. S. C. A. 349, <.1:04. 
8 u. s. c. 3.84 

34 St. 197; May 17, 1906; C. 2469-An Act Authorizing the Sec
retary of the Interior to allot homesteads to the natives of 
Alaska.85 

34 St. 205; May 31, 1906; C. 2567-An Act Making appropriations 
to supply additional urgent deficiencies in appropriations 
for the fiscal year 1906, and for other purposes.86 

34 St. 208; June 4, 1906; C. 2573-An Act Providing for a recorder 
of deeds, and so forth, in the Osage Indian Reservation, in 
Oklahoma Territory. 

34 St. 213.; June 5, 1006; C. 258()-An Act To open for settlement 
505,000 acres of land in the Kiowa, Comanche, and Apache 
Indian reservations, in Oklahoma Territory.8

' 

34 St. 240; June 12, 1906; C. 3.078-An Act Making appropriations 
for the support of the Army for the fiscal year ending Jm1e 
30, 1907. 

34 St. 262; June 14, 1906; C. 329~An Act To enable the Indians 
allotted lands in severalty within the boundaries of drainage 
district numbered one, in Richardson County, Nebraska, to 
protect their lands from overflow, and for the segregation 
of such of said Indians from their tribal relations as mav 
be expedient, and for other purposes.88 

• 

34 St. 263; June 14, 1906; 0. 3299--An Act To prohibit aliens 
from fishing in the waters of Alaska.89 Sec. 1-48 U. S. C. 
243. 

3.4 St. 267; June 16, 1906; C. 333~An Act To enable the people 
of Oklahoma and of the Indion Territory to form a consti
tution and State government and be admitted into the Union 
on an equal footing with the original States ; and to enable 
the people of New Mexico and of Arizona to form a consti
tution and State government and be admitted into the Union 
on an equal footing with the original States.90 Sec. 7-16 
U.S. 0.153; Sec. 13-16 U.S. C.151, 28 U.S. C.182, 481, 490; 
Sec.l4-16 U.S. C. 151, 28 U.S. C.182. 

Sunday, 248 U. S. 545; Sup., 295 U. S. 418; Sweet, 245 U. S. 192; Talley, 
246 U. S. 104 ; Taylor, 235 U. S. 42 ; Tiger, 221 U. S. 286 ; U. S. v. Bart
lett, 235 U.S. 72; U.S. v. Bean, 253 Fed. 1; U.S. v. Board, 284 Fed. 103; 
U. S. v. Comet, 0. & G., 202 Fed. 849; U. S. ex rei. Johnson 253 U. S. 
209; U. S. v. Ferguson, 247 U. S. 175; U. S. v. First, 234 ·u. S. 245 ; 
U. S. v. Fooshee, 225 Fed. 521; U. S. v. Gypsy. 10 F. 2d 487; U. S. v. 
H!ilsell, 247 Fed. 390; U. f?. v. Hayes, 20 F. 2d 873; U. S. v. Hinkle, 
261 Fed. 518 ; U. S. v. Kmght, 206 Fed. 145 ; U. S. v. Rea-Reafl, 171 
Fed. 501; U. S. v. Seminole, 299 U. S. 417; U. S. v. Shock, 187 Fed. 
862; U. S. v. Shock, 187 Fed. 870; U. S. v. Smith, 266 Fed. 740 · U. S. 
v. Smith, 279 Fed. 136; V· S. v. Smith, 288 Fed. 356; U. S. v. Stigall, 
226 F'ed. 190 ;· U. S. v. Tiger. 19 F. 2d 35; U. S. v. Western. 226 Fed. 
726; U. S. v. Whitmire, 236 Fed. 474; U. S. Exp., 191 Fed. 673; 
Vinson, 44 F. 2d 772; Wade, 39 App. D. C. 245 ; Williams, 218 ll'ed. 
797; Winton, 255 U. S. 373. 

84 Ag. 24 St. 388, sec. 8. S. 39 St. 969. Cited: Brosius, 23 Case & 
Co~. 739; Brown, 39 Yale L. J. 307; Cain, 2 Minn. L. Hev. 177; 
Kneger, 3 Geo. Wash. L. Rev. 279 ; 2 L. D. Memo. 284 ; 4 L. D. Memo 72 ; 
12 L. D. Memo. 652; Op. Sol., M. 5379, July 14, 1~21; M. 4018, July 29, 
1921 ; M. 6882, Mar. 20, 1922 ; Memo. Ind. Off., Apr. 21, 1027 ; Op. Sol., 
M. 25258, June 26, 1929; Op. A. G., Oct. 5, 1929; Op. Sol., M. 25347, 
Jan. 25, 1930, Aug. 18, 1932; Memo. Sol. Off., Jan. 16, 1934; Bisek. 
5 F. 2d 994; Bond, 181 Fed. 613; Dickson, 242 U. S. 371; Eugene So1 
Louie, 274 Fed. 47; Ex p. Pero, 99 F. 2d 28; Ex p. Van Moore, 221 
Fed. 954; Halbert, 283 U. S. 753; Johnson, 283 Fed. 954; Lane, 2H 
U. S. 201; Larkin, 276 U. S. 431; Locke, 287 Fed. 276; Miller, 57 I<'. 
2d 987; Minnesota, 305 U. S. 382; Scheer, 48 F. 2d 327 ; Seaples, 246 
Fed. 501; U. S. v. Benewah, 290 Fed. 628; U. S. v. Board, 13 F. Supp. 
641 ; U. S. v. Celestine, 215 U. S. 278 ; U. S. v. Debell, 227 Fed. 771 ; 
U. S. v. Debell, 227 Fed. 760; U. S. v. Debell, 227 Fed. 775; U. s. v. 
Dewey, S. D., 14 F. 2d 784; U. S. v. Ferry, 24 F. Supp. 399; U. S. v. 
Ga~dn.er, 189 Fed. 690 ; U. S. v. Glacier, 17 F. Supp. 411 ; U. S. v. 
Hemnch, 16 F. 2d 112; U. S. v. Jackson, 280 U. S. 183; U. S. v. Lewis. 
95 F. 2d 236; U. S. v. Nez Perce, 95 F. 2d 232 ; U. S. v. Nez Perce; 
267 Fed. 495 ; U. S. v. Pearson, 231 Fed. 270; U. S. v. Pelican, 232 
U. S. 442; U. S. v. Powers, 305 U. S. 527,..; U. S. v. Sherourne. 68 F. 
2d 155 ; U. S. v. SmHh, 279 Fed. 136 ; U. ~- v. Waller, 243 U. S. 452 : 
U. S. v. Lynch. 7 Alaska 568; U. S. v. Powers. 305 U. S. 527. 

19~
5

9~ited: 53 I. D. 593; Worthern, 229 Fed. 966; Memo. Sol., Mar. 28, 
86 Sg. 33 St. 304, 352, 394, 595, 1016. S. 34 St. 1295; 35 St. 317. 
87 Ag. 31 St. 672. A. 34 St. 1015. S. 34 St. 550, 2830 ; 31i St. 41, 

444, 636 ; 36 St. 265 ; 37 St. 33; 40 St. 1318. Cited: Op. Sol., M. 7002, 
Mar. 10, 1922; Letter from Ass't Sec'y, to Comm'r, Aug. 14, 1926; 
Op. Sol., M. 18772, Dec. 24, 1926 ; 35 L. D. 145 ; 38 L. D. 422; Oklahoma, 
258 U. S. 574; U. S. v. Rowell, 243 U. S. 464. 

88 A. 36 St. 368. 
89 A. 52 St. 1174. 
90 A. 34 St. 1286 ; 35 St. 838. S. 34 St. 634. Oited: Krieger, 3 Geo. 

Wash. L. Rev. 279; Op. Sol., M. 7996, Aug. 2, 1922; M. 13807, Jan. 23, 
1925 ; Ammerman, 267 Fed. 136 ; Bartlett, 218 Fed. 380 ; Bell, 192 Fed. 
597 ; Browning, 6 F. 2d 801 ; Butterfield, 241 Fed. 556 ; Chamblin, 
218 Fed. 154 ; Chisholm, 273 Fed. 589 ; Collins, 243 Fed. 495 ; Edwards, 
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34 St. 325; June 21, 1906; C. 3504-An Act Making appropriations 
for the current and contingent expenses of the Indian De
partment, for fulfilling treaty stipulations with various I n
dian tribes, and for other purposes, for the fiscal year end· 
ing June 30, 1907.91 25 U. S. C. 279', 25 U. S. C. 391, 
25 U. S. C. 97 (sec. 3, 19 St. 199; sec. 4, 28 St. 205) ,93 

411, 25 U. S. C. 302, 25 U. S. C. 313 (sec. 2, 30 St. 990), 
25 U. S. C. 97 (sec. 3, 19 St. 199; sec. 4, 28 St. 205),93 

25 U. S. C. 391a. 
34 St. 389; June 22, 1906; C. 3514-An Act Making appropriations 

for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1907, and 
for other purposes. 94 

34 St. 539; June 28, 1906; C. 3572-An Act For the division of 
the lands and funds of the Osage Indians in Oklahoma 
Territory, and for other purposes.9

() 

5 F. 2d 17; Ex p. Webb, 225 U. S. 663; Frame, 189 Fed. 785; Greer, 
245 U. S. 559; Hawley, 15 F. 2d 621; In re Palmer's 11 F. Supp. 301: 
Jackson, 43 F. 2d 513; Jefferson, 247 U. S. 288; Johnson, 234 U. S. 
422; Joines, 274 U. S. 544: Joplin, 236 U. S. 531; Locke, 287 Fed. 276; 
McCurdy, 264 U. S. 484; Maus t, 283 Fed. 912; Morrison, 6 F. 2d 811; 
Mosier, 198 Fed. 54 ; Oklahoma, 220 U. S. 277 ; Oklahoma, 220 U. 8. 
290; Pitman, 64 F. 2d 740; Priddy, 204 Fed. 955; Southern, 241 U. H. 
582; Sperry, 264 U. S. 488; Stewart, 295 U. S. 403; Tiger, 4 F. 2d 714; 
Tiger. 221 U. S. 286; U. S. v. Aaron, 183 Fed. 347; U. S. v. Abrams, 
194 Fed. 82 ; U . S. v. Board, 26 F. Supp. 27{) ; U. S. v. Board, 193 Fed. 
485; U. S. v. Board, 284 Fed. 103 ; U. S. v. Luther, 260 Fed. 579; 
U. S. v. Smith, 279 Fed. 136; U. S. v. Wright, 53 F. 2d 300; U. S. Exp., 
191 Fed. 673; Ward, 253 U. S. 17; Whitebird, 40 F. 2d 479; Young, 
176 Fed. 612. 

o1 Sg. 4 St. 442; 7 St. 46, 51, 85, 99, 114, 185, 213, 236, 242, 296, 
317. 320, 335, 425, 541, 545, 596 ; 9 St. 35, 855 ; 10 St. 949, 1071. 
1079, 1160; 11 St. 614, 702, 729, 744; 12 St. 118, sec. 5, 652, 927 . 
981, 1173!,. 1191: 13 St. 172, 675; 14 St. 467, sec. 10. 757; 15 St. 111, 
sec. 1; 6:c:2, 640. 652, 655, 676; 16 St. 40, 720 ; 19 St. 176, 256, 287 ; 
22 St. 43; 23 St. 103; 24 St. 388; 25 St. 643, 644, 645, 687, 688. 888. 
895; 26 St. 756. 1028; 27 St. 62, 139, 563, 644. 745; 28 St. 907; 2H 
St. 326, 354 ; 30 St. 62, 504. 571, 990; 31 St. 672, 1067 ; 32 St. 400. 
502, 653, 722, 744, 841; 33 St. 48, 194, 201, 302, 321, 597, 1017, 1060, 

· 1080. Ag. 25 St. 644; 30 St. 990; 31 St. 1065 ; 32 St. 402, 998 ; 34 St. 
138, 143. Rg. 19 St. 199; 27 St. 5; 33 St. 217. A. 34 St. 1015; 3G 
St. 781; 40 St. 1203. Rp. 37 St. 668; 47 St. 819; 48 St. 1224. S. 34 St. 
634, 841, 935, 1015, 1229 ; 35 St. 8, 70, 169, 317, 781 ; 36 St. 202, 
269 1058; 37 St. 85, 518; 38 St. 77, 111, 5 82 ; 39 St. 123, 969; 40 St. 
561'; 41 St. 3, 408, 1225: 42 St. 552, 831, 1174; 43 St. 390, 1141; 
44 St. 453, 934; 45 St. 442. 1562; 46 St. 279, 1115; 47 St. 15, 91, 820; 
48 St. 362; 49 St. 176, 1757 ; 50 St. 210, 564 ; 52 St. 291.. Cited: 
Brosius, 23 Case & Corn. 739 ; Cain, 2 Minn. L. Rev. 177 ; Dixon, 23 
Case & Com. 712; Tydings, 23 Case & Com. 743; 26 Op. A. G. 123: 
26 Op. A. G. 127 ; 29 Op. A. G. 455 ; 5 L. D. Memo. 168; 11 L. D. 
Memo. 296 ; Op. Sol., M. 18423, Mar. 16, 1926, Aug. 18, 1932, M. 28028, 
May 24, 1935; Memo. Ind. Off., May 27, 1935; Memo. Sol., Jan. 12. 1~37. 
Aug. 13, 1937; 39 L. D. 44; 44 L. D. 188; 51 L. D. 613; Bailey, 
43 C Cis 353 ; Bisek, 5 F. 2d 994; Butler, 43 C. Cis. 497 ; Cherokee, 
85 c'. Cis. 76; Conley, 216 U. S. 84; Creek, 77 C. Cis. 159; Cully, 
37 F. 2d 493; Duwamish, 79 C. Cis. 530; Eugene Sol Louie, 274 Fed. 
47; Gordon, 34 App. D. C. 508; Gritts, 224 U. S. 640; Henry, 191 Fed. 
132; Jack, 39 F. 2d 595; Johnson, 283 Fed. 954; Klamath, 81 C. Cis. 
79; Klamath, 86 C. Cis. 614; Klamath, 296 U. S. 244; Ledbetter, 23 F . 
2d 81 ·McCullough, 243 Fed. 823; Malone, 212 Fed. 668; Medawakanton, 
57 C.' Cis. 357 : Morrow, 243 Fed. 854 ; Muskrat, 219 U. S. 3413 ; 
Pronovost, 232 U. S. 487; Scheer, 48 F. 2d 327; Sisseton, 42 ~· Cls. 
416; Smith, 270 U. S. 456; Stockbridge, 61 C. Cis. 472: Swend1g, 265 
U. S. 322: Tinker, 231 U. S. 681; U. S. v. Anderson, 228 U. S. 5~: 
U. S. v. Benewah, 290 Fed. 628; U. S. v. Birdsall, 233 U. S 22;, ; 
U. S. v. Corporation, 101 F. 2d 156; U. S. v. Est ill, 62 F. 2d 620; 
u. S. v. Fergnson, 247 U. S. 175; U. S. v. Ferry, 24 F. Supp 399; 
U. S. v. First, 234 U. S. 245; U. S. v. Gardner, 189 Fed. 690; U .. S. v. 
Jackson, 280 U. S. 183; U. S. v. J ohnson, 87 F 2d 155: p. S. v. K1lgore, 
27 F. Supp. 1; U. S. v. Klamath, 304 U. S. 119 : U. S. v. Luther, 
260 Fr-d. 579 ; U. S. v. Mcintire, 101 F. 2d 650 ; U. S. v Pearson, 2el 
Fed. 270 ; U. S. v. Reily, 290 U. S. 33 ; U. S. v . Sherburne, 68 F. 2d 15o ; 
u. S. v. Sisseton, 208 U. S. 561; U. S. v. Spaeth, 24 F. Supp. 465: 
U. S. v. Waller, 243 U. S. 452; U. S. v. Watashe, 102 F . 2d 428. 

92 Also see 25 U. 1S. C. 409a (46 St. 1471 as amended 47 St. 474). . 
9a s. 42 St. 24, sec. 304. 
94 S. 34 St. 634. Cited: Op. Sol. 17687, Dec. 19, 1925; 48 L. D. 567. 
!!5 Sg 33 S t 299 1061. R tJU. 28 St. 305. A. 37 St. 86; 39 St. 867 ; 

40 St .. 561; 4i St. "1249; 43 St . 94. 1008; 45 St. 1478. S. 35 St. 1048, 
1049, 1167 ; 37 St. 86; 40 St. 561. Cited: Reeves, 23 Case & Com. 
727; 33 Op. A. G. 60; 34 Op. A. G. 26; 6 L. D. Memo. 641 ; 11 L. D . 
Memo. 620; 12 L. D. Memo. 642 ; Op. Sol., M. 5805. Nov. 22, 1921 ; 
M. 4017, Jan. 4, 1922, M. 8370, Aug. 15, 1922; D. 4.6929, Sept. 30, 1922; 
l\1. 19190. June 2, 1926; Memo. Sol. Off., S::pt. 29. 1926; Op. Sol .. 
M. 18320, Dec. 21 1926; l\L 21642, Mar. 26, 1927; Memo. Sol. Off .. 
SPpt. 13. 10n. May 14. 1928; On. Sol.. M . 24293. June 19, 1928; 
Memo. Sol. Off., Apr. 18. 1929; Op. So1.. M. 25107, May 4. 1929 : 
Mpmo. SoL Off .. May 31. 1920; Sept. 18. 19?9; Feb. 3. 1930; Apr. ~2. 
1930, July 8. 1930. Dec. 30, 1930, May 29, 1931; Op. Cornp. Gen. to Sec y. 
Feb. 4 , 1932 ; Lettrr of Comm'r to Supt., Sept. 26, 1934 ; L etter of 
Ass't c~m·r to Sec'y 0f Interior, Dec. J6, 1935; Memo. Sol., Dec. 
17, 1935; Op. Sol., M. 27963, Jan. 26. 1937; L etter from Asst. Sec'y 
to A. G., Oct. 27. 1!)'{7; 48 L. D. 479; 53 I. D. 169; 54 I. D. 105; 
54 I. D. 341 : 55 I. D. 456; .\dams. 59 F. 2d 653: Bartlett. 218 Fed. 
380; BrE"WPr-Elliott, 260 n. S. 77: Browning. 6 F. 2d 801; ChotPflU 
283 U. S. 691; Coteau, 38 F. 2d 976; Commissioners, 270 Fed. 110: 
Contin Pntal. 69 F'. 2d 19; Drummond. 34 F . 2fl 755; Fish, 52 F. 2d 
544; Globe. R1 F. 2d 143; Harri~on. 264 F Pd. 77n: Hicll:ey, 64 F. 2d 
628: Irh:es. 80 F. 2d 708; Tn re Df'n ni«on. 3R F. 2d 662; In r e Irwin, 
flO F. 2fl 495: In re Penn . 41 F. 2d 257; ,Joh nson, 64 F. 2d 674; Jump. 
100 F 2d 130; Kf'nny. 250 U. S. o8: La Motte. 254 U. S. 570; Levin· 
dale, 241 U. S. 432 ; 'McCurdy, 246 U. S. 263 ; Morrison, 6 F. 2d 811 ; 

34 St. 547; June 28, 1906; C. 3578-An Act To authorize the 
cutting, sawing into lumber, and sale of timber on certain 
lands reserved for the use of the Menominee tribe of Indians, 
in the State of Wisconsin.00 

34 St. 550; June 18, 1906; C. 3581-An Act Giving preference 
right to actual settlers on pasture reserve numbered three 
to purchase land leased to them for agricultural purposes 
in Comanche County, Oklahoma.07 

34 St . 596; June 29, 1906; C. 3592-An Act To establish a 
Bureau of Immigration and Naturalization, and to provide 
for a uniform rule for the naturalization of aliens through
out the United States. 

34 St. 611; June 29, 1906; C. 359-9-An Act Granting lands in 
the former Uintah Indian Reservation to the corporation 
of the Episcopal Church in Utah. 

34 St. 634; June 30, 1906; C. 3912-An Act Making appropria
tions to supply deficiencies in the appropriations for the 
fiscal year ending J nne 30, 1906, and for prior years, and 
for other purposes. 118 

34 St. 697; June 30, 1906; C. 3914-An Act Making appropria
tions for sundry civil expenses of the Government for the 
fiscal year ending June 30, 1907, and for other purposes.0

" 

34 St. 822; Mar. 2, 1906; J. Res. No. 7-.Joint R esolution Extend
ing the tribal existence and government of the Five Civilized 
Tribes of Indians in the Indian Territory.1 

34 St. 825; Mar. 28, 1906; J. Res. No. 12-Joint Resolution Ex
teuding the time for opening to public entry the unallotted 
lands on the ceded portion of the Shoshone or Wind River 
Indian Reservation in Wyoming.2 

34 St. 837; June 29, 1906; J. Res. No. 42-Joint Resolution 
Directing that the Sulphur Springs Reservation be named 
and hereafter called the ''Platt Natioual Park." 16 U. S. C. 
151, 153. . 

34 St. 841; Dec. 19, 1906; C. 2-An Act Making appropriations 
to supply urgent deficiencies in the nppropriations for the 
fiscal year ending June 30. 1907, and for other purposes.3 

34 St. 849; Jan. 17, 1907; C. 151-An Act Fixing the time for 
homestead entrymen on lands embraced in the Wind River 
or Shoshone Indian Reservation to establish residence on 
san:ie.4 

34 St. 894; Feb. 18, 1907: C. 934-An Art To define the status 
of certain patents ancl pending entries, selections, and filings 
on lands formerly within the Fort Berthold Indian Reserva
tion in North Dakota.5 

34 St. 934; Feb. 25, 1907 ; C. 1203-An Act Confirming entries 
and applications under sec. 2306 of the Revised Statutes 
of the United States for lands embraced in what was for
merly the Columbia Indian Reservation, in the State of 
Washington." 

34 St. 935; Feb. 26, 1907; C. 1635-An Act Making appropria
tions for the legislatiYe, executive, and judicial expenses of 
the Government for the fiscal year ending June 30, 1908, 
and for other purposes.7 

34 St. 1015; Mar. 1, 1907; C. 2285-An Act Making appropriations 
for the current and contingent expenses of the Indian De
partment, for fulfilling treaty stipulations with various 
Indiari tribes, and for other purposes, for the fiscal year 

Mosier, 198 Fed. 54; Ne-Kah-Wah-She-Tun-Kab, 290 Fed. 303; Osage, 
3B F. 2d 21 ; Quarles, 45 F. 2d 585 ; Tapn. 6 F. Supp. 577; Taylor, 
51 F. 2d 884 ; U. S. v. Aaron. 183 Fed. 347 ; U. S. v. Board, 26 F. 
Supp. 270; U. S. v. Board. 193 Fed. 485; U. S. v. Board, 216 Fed. 
883; U. S. v. Board. 284 Fed. 103; D. S. v. Hale. 51 F. 2d 62!); U. S. v. 
Harris. 293 Fed. 389; U. S. v . Hughes. 6 F. Supp. 972; U. S. v. Hutch
ings. 252 Fed. 841 ; U. R. v. Johnson, 87 F. 2d 155 ; U. S. v. La Motte, 
67 F . 2f1 788; F. S. v. MashunkaRhcy. 72 Fed. 847; U. S. v. Mummert, 
15 F. 2f1 926; U. S. v. Osage, 251 U. S. 128; U. S. v . Ramsey. 271 
TJ. S. 467; U. S. v. Sands. 94 F. 2d 156; U. S. v. Sandstrom, 22 F. 
Snpp 190: U. S. ex rei. Brown, 232 U. S. 598; Utilities, 2 F. Supp. 
81 ; W ork. 261 U. S. 352. 

~6 EN. 26 Rt. 146. 
97 Sq. 34 St. 213. S. 3fi St. 41, 636 : 37 St. 91 ; 40 St. 1318. 
98 So. 12 St. 754: 26 St. 853; 32 St. 726, 997; 34 St. 268. 381, 417. 

H. 34 St. 1371. Cited: 26 Op. A. G. 330; Cherokee. 270 U. S. 476; 
Eastern ChProkeeR. 45 C. Cis. 104 ; Eastern Cherokees, 225 U. S. 572; 
East0rn or Emj!:!rant. R2 C. f'ls. 180. 

oo B.o. 25 St. 689: 28 St. 6D5; Cited: 53 I. D. 593; Ass't Secy's Letter to 
Ass't to the Supt. St. Elizabeths. Apr. 15, 1935 ; Memo. Sol., Nov. 9, 1937; 
Op. Sol.. M. 26915, Feh. 24. 19~2. 

1 Cited: 29 On. A. G. 231; 35 On. A G. 421: Goflt. 224 U. S. 458; 
C: ritts, 224 U. S. 640 ; U. S. v. HayPR, 20 F. 2d 873; U. S. v. Seminole, 
2!)9 U. S. 417; TT. S . Exp .. 191 Fei! 673. 

2 A.g. 33 St. 1021. A. 45 St. 371. 
3 Sq. 33 St. 1060; 34 St. 137, 340. Cited: 25 Op. A. G. 460. 
4 Sg. 35 St. 1016. 
5 Sq. 26 St. 1032; 27 St. 979. Cited: 29 Op. A. G. 239. 
6 Sg. 17 St. 333. sec. 2 ; 32 St. 388. 
7 sn. 34 St. 339. 
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ending June 30, 1908.8 25 U. S. C. 59; 25 U.S. C. 66; 25 U.S. C. 
134; 25 U. S. C. 139; 25 U. S. C. 140; 25 U. S. C. 199,n 25 
u. s. c. 248; 25 u. s. c. 288; 25 u. s. c. 291 ; 25 u. s. c. 405; 
25 u. s. c. 412.10 

34 St. 1055; Mar. 1, 1907; C. 2290-An Act To authorize the 
Court of Claims to hear, determine, and adjudicate the 
claims of the Sac and Fox Indians of the Mississippi in Iowa 
against the Sac and Fox Indians of the Mississippi in Okla
homa, and the United States, and for other purposes.11 

34 St. 1056; Mar. 1, 1907; C. 2292-An Act Providing for the 
granting and patenting to the State of Colorado, desert 
lands formerly in the Southern Ute Indian Reservation in 
Colorado.12 

34 St. 1073; Mar. 2, 1907; C. 2509~.An Act Making appropriations 
for the construction. repair, and preservation of certain pub
lic works on rivers and harbors, and for other purposes. 

34 St. 1158; Mar. 2, 1907; C. 2511-An Act Making appropriation 
for the support of the Army for the fiscal year ending June 
30, 1908. 

34 St. 1217; Mar. 2, 1907; C. 2514-.A.n Act To amend the .Act of 
Congress approved February 11, 1901, entitled "An Act pro
viding for allotments of lands in severalty to the Indians of 
the La Pointe or Bad River Reservation, in the State of 
Wisconsin." 13 

34 St. 1220; Mar. 2, 1907; C. 2521-.A.n Act For the relief of 
certain white persons who intermarried with Cherokee 
citizens. 

34 St. 1221; Mar. 2, 1907; C. 2523-.A.n Act Providing for the 
allotment and distribution of Indian tribal funds.14 Sec. 1-
25 U. S.C. 119; Sec. 2-25 U.S. C. 121.15 

34 St. 1229; Mar. 2, 1907; C. 2535-.A.n Act To fix the boundaries 
of lands of certain landowners and entrymen adjoining the 
Coeur d'Alene Indian Reservation.16 

34 St. 1230; Mar. 2, 1907; C. 2536-An Act To authorize the 
sale and disposition of a portion of the surplus or unallotted 
lands in the Rosebud Indian Reservation, in the State of 
South Dakota, and making appropriation and provision to 
carry the same into effect.17 

• 

34 St. 1251; Mar. 2, 1907; C. 2573-An Act To amend sections 
five and six of an Act entitled "An Act to authorize the 
registration of trade-marks used in commerce with foreign 
nations or among the several States or with Indian tribes, 
and to protect the same." 18 Sec. 1-15 U. S. C. 85; Sec. 
2-15 u.s. c. 86. 

8 SIJ. 4 St. 442; 7 St. 46, 51, 85, 99, 114. 185, 213, 236. 240, 296, 317, 
320, 425, 541, 545 ; 9 St. 35, 854, 855 ; 10 ~t. 1071, 1079 ; 11 St. 613, 
614, 702, 729, 744, 757; 12 St. 118,.~. sec. 5; 220, sec. 10; 393, sec. 8; 441, 
sec. 1; 754, sec. 2; 981, 1173 .: 13 i::it. 29, 675; 14 St. 467 , sec. 10; 15 St. 
111, sec. 1;., 15 St .. 6<!2, 637. 652, 6!6; 16 ~t. 4?, 720; 17 S,t. 333, sec. 1 
and 2; 18 i::it. 177, 19 St. 256, 287, 24 St. 388, 25 St. 97, 645, 688, 888, 
890. 894 ; 26 St. 794, 1029 ; 27 St. 62. 139. 644;, 30 St. 90, 504 ; 32 St. 
388, 653, 716, 842; 33 St. 48, 201, 204, ~05, 20<:S, 321, 597, 1017. 1060; 
34 St. 144, 145, 3'52, 376. 377. Ag. 26 St. 712 ;_ 3~ S t. 214, 333. Rp. 41 S t. 
3. S. 35 St. 8, 70, 317, 444, 478, 781; 36 i::it. 269; 37 St. 64, 518; 38 
St. 77, 582; 39 St. 123, !)69 ; 40 St. 561 ; 41 St. 3 ; 46 St. 1201, 1522. 
Cited: Beown, 39 Yale L. J. 307; Tydings, 23 Case & Com. 743; 2!) Op. 
A. G. 455; 36 Op. A. G. 98; 2 L. D. Memo. 368; 4 L. D. Memo. 72; 5 
L. D. Memo. 168 ; 14 L. D. Memo. 493 ; Op. Sol. M. 6083, Oct. 29, 1921, 
M. 25258, June 26, 1929 ; Op. A. G., Oct. 5, 1929 ; Letter to Sen. Wm. 
H. K ing from Comm'r. Jan. 9, 1931: Memo. Sol., Mar. 25, 1936, July 3, 
1936; l\Iemo. Ind. Off., Apr. 12, 1938; Letter from Act'g Comm·r to 
Supt. Ft. Hall Agency, Sept. 19. 1938; 34 L. D. 419; 38 L. D. 422; 40 
L. D. 4 ; 40 L. D. 9; 40 L. D. 179 ; 40 L. D. 211 ; 40 L. D. 212; 43 L. D. 
101; 48 L. D. 472; 48 L. D. 455; 49 L. D. 376; Anchor, 
256 U. S. 519 ; Amicker, 246 U. S. 110 ; Bisek, 5 F. 2d 9!)4 ; Brown, 4-1 
C. Cis. 283; Beowning, 6 F. 2d 801: Creek, 78 C. Cis. 474; Dickson, 242 
U. S. 371; Drapeau. 195 Fed. 130; Henkel, 237 U. S. 45; Jump, 100 
F. 2d 130; Larkin: 276 U. S. 431; Ledbetter, 23 F. 2d 81; Locke, 287 
Fed. 276; Medawakanton, 57 C. Cis. 357; Minnesota, 305 U. S. 382; 
Morrison, 6 F. 2d 811; Muskrat, 219 U. S. 346; Shawnee, 249 Fed. 583; 
Sully, 195 FPd. 113; U. S. v. BirdRall, 233 U . S. 223; U. S. v. Board, 
193 Fed. 485; U. S. v. Boylan, 265 Fed. 165; U. S. v. Debell, 227 Fed. 
771; U. S. v. Debell, 227 Fed. 775; U. S. v. First, 234 U. S. 245; 
U. S. v. Glacier, 17 F. Supp. 411; U. S. v. Hameratba , 40 F. 2d 305; 
U. S. v. Nez Perce, 267 Fed. 495; U. S. v. One Ford, 259 Fed. 645 ; 
U. S. v. One 7-Passenger, 259 Fed. 641; U. S. v. Park Land, 188 Fed. 
383; U. S. v. Seufert, 252 Fed. 51; U. S. v. Stevens, 31 F. 2d 520; 
U. S. v. Waller, 243 U. S. 452; Work, 29 F. 2d 393. 

e Also see 25 U. S. C. 199a ( 48 St. 501). 
10 Also see ~5 U. S. C. 412a (sec. 2, 49 St. 1542 as amended 50 St. 

188). 
11 Cited: Sac and Fox, 45 C. Cis. 287. 
12 Sg. 21 St. 199; 28 St. 372. 
13 Eg. 10 St. 1109. Ag. 31 St. 766. 
14 A. 39 St. 123. Cited: Op. Sol., M. 11879, May 31, 1924, M. 25258, 

June 26, 1929; Op. A. G., Oct. 5, 1929; U. S. v. Algoma, 305 U. S. 415. 
15 S. 39 St. 128. sec. 1. · 
1a Sg. 34 St. 355. 
17 Sg. 12 St. 393. sec. 8;, 12 St. 754, sec. 2 ; 17 St. 333, sec. 1. S. 

35 St. 70 ; 36 St. 265 ; 37 i::it. 21. Cited: 40 L. D. 4 ~ 40 L. D. 9 ; U. S. 
v. Nice, 241 U. S. 591. 

18 Ag. 33 St. 724, sec. 5. A. 37 St. 649. 

267785-42--38 

34 St. 1286; Mar. 4, 1907; C. 2911-An Act To amend sections 16, 
17, and 20 of an Act entitled "An Act to enable the people 
of Oklahoma and of the Indian Territory to form a consti
tution and State government and be admitted into the Union 
on an equal footing with the original States; and to enable 
the people of New Mexico and of Arizona to form a con
stitution and State government and be admitted into the 
Union on an equal footing with the original States," ap
proved June 16, 1906, and for other purposes.19 

34 St. 1295; Mar. 4, 1907; C. 2918-.A.n .Act Making appropri
ations for sundry civil expenses of the Government for the 
fiscal year ending June 30, 1908, and for other purposes.20 

34 St. 1371 ; Mar. 4, 1907; C. 29'19'--.A.n Act Making appropri
ations to supply deficiencies in the appropriations for the 
fiscal year ending June 30, 1907, and for prior years, and 
for other purposes.=1 

34 St. 1410; Mar. 4, 1907; C. 2926-.A.n Act To erect a monument 
on the Tippecanoe battle ground in Tippecanoe County, 
Indiana. 

34 St. 1411; Mar. 4, 1907; C. 2929-An Act To confer certain 
civic rights on the Metlakahtla Indians of .Alaska.22 Sec. 
1-46 U.S. C. 237; Sec. 2-46 U.S. C. 238. 

34 St. 1413; Mar. 4, 1907; C. 2933-.A.n Act To quiet title to la111Js 
on Jicarilla Reservation, and to authorize the Secretary of 
the Interior to cause allotments to be made, and. to dispose 
of the merchantable timber, and for other purposes.23 

34 St. 1420; Jan. 29, 1907; Joint Res. No. 9-Joint Resolution 
Extending protection of second proviso of section one of the 
Act of December 21, 1904, to certain entrymen.24 

34 St. 1456; Feb. 5, 1906; C. 133-.A.n .Act Granting an increase of 
pension to James Sloan. 

34 St. 1460; Feb. 5, 1906; C. 154-An Act Granting an increa~>e 
of pension to Angelina Hernandez. 

34 St. 1505; Feb. 19, 1906,; C. 362-An Act Granting an increase 
of pension to Washington Hogans. 

34 St. 1508; Feb. 19, 1906; C. 373-An Act Granting an increase 
of pension to James A. M. Brown. 

34 St. 1513; Feb. 19, 1906; C. 391j'-.An Act Granting an increase 
of pension to John J. Grant. 

34 St. 1513; Feb. 19, 1906 ; C. 398-An Act Granting an increase 
of pension to Frances Ann Batchelor. 

34 St. 1514; Feb. 19, 1906; C. 402-.A.n Act Granting a pension 
to Mary K. Lewis. 

34 St. 1514; Feb. 19, 1906; C. 403-An Act Granting an increase 
of pension to Epsy Ann Austin. 

34 St. 1526 ; Feb. 19, 1906 ; C. 455-.A.n Act Granting an increase 
of pension to John W. Roache. 

34 St. 1529; Feb. 19>, 1906; C. 467-.A.n Act Granting an increase 
of pension to James Eiffert. 

34 St. 1548; Mar. 7. 1906; C. 575-An Act Granting an increase 
of pension to 'William 0. Colson. 

34 St. 1549; Mar. 7, 1906; C. 577-.A.n Act Granting an increase 
of pension to Joseph B. Papy. 

34 St. 1557; Mar. 7, 1906; C. 614-An Act Granting an increase 
of pension to Matthew D. Raker, junior. 

34 St. 1559; Mar. 7, 190u; C. 621-An Act Granting an increase 
of pension to Anthony W. Presley. 

34 St. 1568; lVIar. 12, 1906; C. 671-An Act Granting an increase 
of pension to Stephen Weeks. 

34 St. 1569'; Mar. 12, 1906,; C. 672~.An Act Granting an increase 
of pension to Julius D. Rogers. 

34 St. 1570; Mar. 12, 1906; C. o79--An Act Granting an increase 
of pension to Sarah Johnson. 

34 St. 1618; Mar. 1:!, 1906; C. 896-An Act Granting an increase 
of pension to Sion B. Glazner. 

34 St. 1627; Mar. 12, 1906; C. 935-An Act Granting an increase 
of pension to Martha Miller. 

34 St. 1642; Mar. 19, 1906; C. 1017-.A.n Act Granting an increase 
of pension to Eleanora A. Keeler. 

34 St. 1676; Mar. 2.6, 1906; C. 1178-An Act Granting an increase 
of pension to Henry W. Perkins. 

34 St. 1687; Mar. 26, 1906; C. 1227-An Act Granting an increase 
of pension to William Miller. 

19 Ag. 34 St. 267, sec. 16, 17, 20. Cited: Joines, 274 U. S. 544; Priddy, 
204 Fed. 955; Southern, 241 U. S. 582; Williams, 216 U. S. 582; Young, 
176 Fed. 612. 

20 Sg. 34 St. 205. 
21 .Sg. 23 St. 385 ; 25 St. 1004-; 26 St. 853 ; 28 St. 2:33 ; 33 St. 1049 ; 

34 St. 637. S. 35 St. 907, 478; 36 St. 202, 1289; 37 St. 595. Cited · 
Browning, 6 F. 2d 801. 

22 Sg. 34 St. 193. 
23 Sg. 24 St. 388. A. 40 St. 561. Oited: Memo. Sol., Feb. 8, 1935. 
24 Sg. 33 St. 595. 
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34 St. 1691; Mar. 26, 1906; C. 1244-An Act Granting a pension 
to Henry R. Hill. 

34 St. 1693; Mar. 26, 1906; C. 1256-An Act Granting an increase 
of pension to Arthur Haire. 

34 St. 1697; Mar. 26, 1906; C. 1274-An Act Granting an increase 
of pension to Elizabeth Morgan. 

34 St. 1704; Mar. 26, 1906; C. 1302-An Act Granting an increase 
of pension to Thomas Chandler, alias Thomas Cooper. 

34 St. 1719; Apr. 11, 1906; C. 1397-An Act Granting an increase 
of pension to Rufus G. Childress. 

34 St. 1740; Apr. 11, 1906; C. 149•2-An Act Granting an increase 
of pension to Alphenis M. Beall. 

34 St. 1741; Apr. 11, 1906; C. 1496-An Act Granting a pension 
· to Thomas J. Chambers. 

34 St. 1756; Apr. 11, 1900; C. 1561-An Act Granting an increase 
of pension to John Cook. 

34 St. 1768; Apr. 12, 1006; C. 1618--An Act Granting relief to 
the estate of James Staley, deceased. 

34 St. 1787; Apr. 23, 1906; C. 1732-An Act Granting an increase 
of pension to Nathan Coward. 

34 St. 1803; Apr. 23, 1906; C. 1801-An Act Granting an increase 
of pension to William J. Hays. 

34 St. 1812; Apr. 23, 1906; C. 1845-An Act Granting an increase 
of pension to Asa Wall. 

34 St. 1813; Apr. 23, 1906; C. 1847-An Act Granting an increase 
of pension to Mary C. Moore. 

34 St. 1814; Apr. 23, 1900; C. 1850--An Act Granting an increase 
of pension to Nancy N. Allen. 

34 St. 1828; Apr. 26, 1906; C. 1923-An Act Granting an increase 
of pension to Jesse Alderman. 

34 St. 1836; Apr. 26, 1906; C. 196Q-An Act Granting an increase 
of pension to James H. Gardner. 

34 St. 1841; Apr. 26, 1906; C. 1984-An Act Granting an increase 
of pension to Martha E. Wardlaw. 

34 St. 1842; Apr. 26, 1906; C. 199(}-An Act Granting a pension 
to 1\Iargaret Lewis. 

34 St. 1843; Apr. 26, 1906; C. 1991-An Act Granting an increase 
of pension to William H. Houston. 

34 St. 1844; Apr. '2:7, 1906; C. 1998--An Act Granting a pension 
to Elizabeth B. Bean. 

34 St. 1877; May 7, 1906; C. 2165-An Act Granting an increase 
of pension to William C. Herridge. 

34 St. 1910; May 7, 1906; C. 2311-An Act Granting an increase 
of pension to Sheldon B. Fargo. 

34 St. 1939; May 10, 19D6; C. 2445-An Act Granting an increase 
of pension to William F. M. Rice. 

34 St. 1953; May 21, 1906; C. 2531-An Act Granting a pension 
to William 0. Clark. 

34 St. 1958; May 26, Hl06 ; C. 2562-An Act Granting a pension 
to Henry Sistrunk. 

34 St. 1958; May 26, 1906; C. 2563-An Act Granting an increasE> 
of pension to Isaac L. Duggar. 

34 St. 1982; June 6, 1906; C. 2684-An Act Granting an increase 
of pension to Lawyer Sugs. 

34 St. 1987; June 6, 1906; C. 2706-An Act Granting an increase 
of vension to William Wiley. 

34 St. 1993; June 6, 1906; C. 2733-An Act Granting an increase 
of pension to. Thomas Crowley. 

34 St. 2007; June 6, 1906; C. 2799-An Act Granting a pension 
to Delilah Moore. 

34 St. 2012; June 6, 1906; C. 2818-An Act Granting an increase 
of pension to Mahala Jones. 

34 St. 2015; June 6, 1906; C. 2833-An Act Granting an increase 
of pension to Virginia J. D. Holmes. 

34 St. 2027; June 6, 1906; C. 2888-An Act Granting an increase 
of pension to Asenith Woodall. 

34 St. 2036; June 6, 1906; C. 2926-An Act Granting an increase 
of pension to Georgia A. Hughs. 

34 St. 2037; June 6. 1906; C. 29·31-An Act Granting an increase 
of pension to Sherwood F. Culberson. 

34 St. 2040; June 6, 1906; C. 2944-An Act Granting an increase 
of pension to Josephine L. Jordan. 

34 St. 2043; June 6, 19C6; C. 2961-An Act Granting an increase 
of pension to Rachel Allen. 

34 St. 2047: June 6, 1906: C. 2978-An Act Granting an increase 
of pension to Isainh H. HaRlitt. 

34 St. 2050; June 6, 1906: C. 2991-An Act Granting an increase 
of pension to Susan E. Nash. 

34 St. 2051: June 6. 1906: C. 2997-An Act Granting an increase 
of pension to Hannah J. K. Thomas. 

34 St. 2057; June 6, 1906: C. 3023-An Act Granting an increase 
of pension to James G. Wall. 

34 St. 2093; June 11, 1906; C. 321Q-An Act Granting an increase 
of peusion to Andrew C. Woodard. 

34 St. 2095; June 11, 1906; C. 3219-An Act Granting an increase 
of pension to Mary McFarlane. 

34 St. 2096; June 11, 1906; C. 3222-An Act Granting an increase 
of pension to Mary E. Patterson. 

34 St. 2099; June 11, 1906; C. 3237-An Act Granting an increase 
of pension to Martha A. Dunlap. 

34 St. 2108; June 11, 1906; U. 3275-An Act Granting an increase 
of pension to Eliza Jane Witherspoon. 

34 St. 2108; June 11, 1906; C. 3276-An Act Granting an increase 
of pension to Sophie S. Parker. 

34 St. 2121; June 18, 1906; C. 3354-An Act Granting an increase 
of pension to David H. Johnson. 

34 St. 2133; June 18, 1906; C. 3408-An Act Granting an increase 
of pension to Mary J. Ivey. 

34 St. 2134; June 18, 1906; C. 3410-An Act Granting an increase 
of pension to Margaret Simpson. 

34 St. 2138; June 18, 1906; C. 3427-An Act Granting an increase 
of pension to George Gardener. 

34 St. 2143; June 20, 1906; C. 3466-An Act Granting an increase 
of pension to Martha Jane Bolt. 

34 St. 2147; June 20, 1906; C. 3487-An Act Granting an increase 
of pension to David McCredie. 

34 St. 2188 ; June 29, 1906; C. 3788-An Act Granting an increase 
of pension to James D. Taylor. 

34 St. 2194; June 29, 1906; C. 3813-An Act Granting an increase 
of pension to Joel Gay. 

34 St. 21!;;8; June 29, 1906; C. 3831-An Act Granting an increase 
of pension to Eliza Rebecca Sims. 

34 St. 2:!.02; June 29, 19U6; U. 3849-An Act Granting an increase 
of pension to Julia A. Abney. 

34 St. 2204 ; June 29, 19~6; C. 386Q-An Act Granting an indease 
of pension to Mary Navy. 

34 St. 2205; June 29, 1906; C. 3864-An Act Granting an increase 
of pension to Mary E. Mundy. 

34 St. 2207; June 29, 1906; C. 3872-An Act Granting a pension 
to Alexander McAlister. · 

34 St. 2210; June 29, 1906; C. 3888-An Act Granting an increase 
of pension to Ann W. Whitaker. 

34 St. 2215: June 30, 1906; C. 395Q-An Act For the relief of 
J ~1mes W. Watson. 

34 St. 2220: June 30, 1906; C. 3973-An Act For the relief of 
Thomas H. Kent. 

34 St. 2222; June 30, 1906; C. 3982-An Act Granting a pension 
to Josephine V. Sparks. 

34 St. 2243: Jan. 12, 1907; C. 96-An Act Granting an increase 
of pension to Louisa M. Sees. 

34 St. 2246; Jan. 12. 1907: C. 108-An Act Granting an increase 
of pension to Susan M. Osborn. 

34 St. 2248: Jan. 1~. 19U7: C. 119-An Act Granting an increase 
of pension to Louise J. Pratt. 

34 St. 2249; Jan. 1~, 1907; C. 121-An Act Granting an increase 
of pension to Mary Isabella Rykard. 

34 St. 2249; Jan. 12, 1907; C. 123-An Act Granting an increase 
of pension to Susan M. Long. 

34 St. 2250; Jan. 12, 1907; C. 125-An Act Granting an increase 
of pension to Margaret R. Vandiver. 

34 St. 2250: Jan. 12, 1907; C. 1?6-An Act Granting an increase 
of pension to Anna Lamar Walker. 

34 St. 2251; Jan. 12. 1~07; C. 131-An Act Granting an increase 
of pension to Emma L. Patterson. 

34 St. 2263; Jan. 18, 1907; C. 191-An Act Granting an increase 
of pension to Aaron Daniels. 

34 St. 2265; Jan. 18, 1907; C. 200-An Act Granting a pension 
to Jane Metts. 

34 St. 2269: Jan. 18, 1907: C. 220-An Act Granting an increase 
of pension to Emily Killian. 

34 St. 2274: Jan. 18, 1907: C. 24Q-An Act Granting an increase 
of pension to Joseph Johnston. 

34 St. 2274; Jan. 18, 1907: C. 241-An Act Granting an increase 
of pension to Sherrod IInmilton. 

34 St. 2276; Jan. 18. 1907; C 25Q-An Act Granting an increase 
of pension to Betsey A. Hodges. 

34 St. 2303: Jan. 21. lf)07: C. 374-An Act Granting an increase 
of pension to Emily Fox. 

34 St. 2311; Jnn. 26, 1907; C. 421-An Act For the relief of 
Angnstus Trabing. · 

34 St. 2314 ; Feb. 1. 1907; C. 4!i0-An Act Granting an increase 
of pension to Mary A. Mickler. 

34 St. 2377: Feb. 6, 1907: C. 751-An Act Granting an increase 
of pension to Susan M. Brunson. 
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34 St. 2378; Feb. 6, 1907; C. 752-An Act Granting an increase 

of pension to Mary F. Johnson. 
34 St. 2379 ; Feb. 6, 11:;07; C. 758- An Act Granting an increase 

of pension to William F. Clinkscales. 
34 St. 2380; Feb. 6, 1907; C. 765-An Act Granting an increase 

of pension to James Butler. 
34 St. 2382; Feb. 6, 1907; C. 772-An Act Granting an increase 

of pension to Eunice Coole 
34 St. 2383 ; Feb. 6, 1907; C. 778- An Act Granting an increase 

of pension to Cassia C. Tyler. 
34 St. 2384; Feb. 6, 1907; C. 779'--An Act Granting an increase 

of pension to Mary J. Thurmond. 
34 St. 2386; Feb. 6, 1907; C. 788~An Act Granting an increase 

of pension to Ellen Downing. 
34 St. 2386 ; Feb. 6, 1907 ; C. 792-An Act Granting an increase 

of pension to Sarah A. Galloway. 
34 St. 2408; Feb. 7, 1907; C. 891-An Act For the relief of Esther 

· Rousseau.25 

34 St. 2411; Feb. 9, 19<07; C. 915-An Act For the relief of 
J olm C. Lynch. 

34 St. 2411 ; Feb. 9, 1907 ; C. 916-An Act For the relief of 
John B. Brown. 

34 St. 2415; Feb. 18, 1907; C. 942-An Act Referring the claim of 
S. W. Peel for legal services rendered the Choctaw Nation 
of Indians to the Court of Claims for adjudication. 

34 St. 2422; Feb. 18, 1907; C. 977-An Act Granting an increase 
of pension to William H. Kimball. -

34 St. 2442; Feb. 19, 1907; C. 1068-An Act Granting an increase 
of pension to James C. West. 

34 St. 2455 ; Feb. 19, 1907; C. 1127-An Act Granting an increase 
of pension to Elvina Adams. 

34 St. 2456; Feb. 19, 1907 ; C. 1128-An Act Granting an increase 
of pension to William W. Jordan. 

34 St. 2469: Feb. 25, 1907; C. 121~An Act Granting a pension to 
Mary Schoske. . 

34 St. 2482: Feb. 25, 1907; C. 1278-An Act Granting a pension to 
Jesse Harral. 

34 St. 2483; Feb. 25, 1907; C. 1284-An Act Granting a pension to 
Rollin S. Belknap. 

34 St. 2483 ; Feb. 25, 1907 ; C. 129~An Act Granting a pension 
to Celestia E. Outlaw. 

34 St. 2499; Feb. 25, 1907 ; C. 1354-An Act Granting an increase 
of pension to Martin Heiler. 

34 St. 2522; Feb. 2'5, 1907; C. 1457-An Act Granting an increase 
of pension to John Bryant. 

34 St. 2522; Feb. 25, 1907; C. 1459--An Act Granting an increase 
of pension to Andrew Canova. 

34 St. 2535; Feb. 25, 1907; C. 1515-An Act Granting an increase 
of pension to Sibby Barnhill. 

34 St. 2544; Feb. 25, 1907 ; C. 1556-An Act Granting an increase 
of pension to CharlotteS. O'Neall. 

34 St. 2554; Feb. 25, 1907; C. 1601-An Act Granting an increase 
of pension to Thomas L. Williams. 

34 St. 2556; Feb. 25, 1907; C. 1611-An Act Granting an increase 
of pension to James L. Colding. 

34 St. 2559; Feb. 25, 1907; C. 1624-An Act Granting an increase 
of pension to Mary Loomis. 

34 St. 2567 ; Feb. 26, 1907 ; C. 1665-An Act Granting an increase 
of pension to Joseph J. Branyan. 

34 St. 2577; Feb. 26, 1907: C. 1712-An Act Granting an increase 
of pension to Emma F. Buchanan. 

34 St. 2583; Feb. 26, 1907; C. 1737-An Act Granting an increase 
of pension to David C. Jones. 

34 St. 2583; Feb. 26, 1907; C. 1738-An Act Granting an increase 
of pension to Phoebe E. Sparkman. 

34 St. 2587; Feb. 26. 1907; C. 1757-An Act Granting an increase 
of pension to Timothy Hanlon. 

34 St. 2590; Feb. 26. 1907; C. 1772-An Act Granting an increase 
of pension to Elizabeth Hodge. 

34 St. 2592; Feb. 26, 1907; C. 1781-An Act Granting an increase 
of pension to Shadrack H. J. Alley. 

34 St. 2593; Feb. 26, 1907; C. 1782-An Act Granting an increase 
of pension to Laura G. Hight. 

34 St. 2593 ; Feb. 26, 1907; C. 1784-An Act Granting an increase 
of pension to Simeon D. Pope. 

34 St. 2594; Feb. 26, 1907; C. 1787-An Act Granting an increase 
- of pension to Elizabeth Balew. 

34 St. 2650; Feb. 26, 1907; C. 2042~An Act Granting an increase 
of pension to Joseph E. Knighten. 

25 Cited: Rousseau, 45 C. Cis. 1. 

34 St. 2668 ; Feb. 28, 1907; C. 2130---An Act Granting an increase 
of pension to Relf Bledsoe. 

34 St. 2671; Feb. 28, 1907; C. 2141-An Act Granting an increase 
of pension to Mary 0. Foster. 

34 St. 2724; Mar. 1, 19()17; C. 2398---An Act Granting an increase 
of pension to Henderson Stanley. 

34 St. 2726; Mar. 1, 1907; C. 2407-An Act Granting an increase 
of pension to William H. Long. 

34 St. 2747; Mar. 1, 1907; C. 2501-An Act Granting an increase 
of pension to Ann Hudson. 

34 St. 2752; Mar. 2, 1907 ; C. 260~An Act Granting a pension 
to John P. Walker. 

34 St. 2753; Mar. 2, 1907; C. 2610---An Act Granting an increase 
of pension to Benjamin James. 

34 St. 2757; Mar. 2, 1907; C. 2625-An Act Granting a pension to 
Edward Miller. 

34 St. 2763 ; Mar. 2, 1907; C. 2653-An Act Granting an increase 
of pension to Samuel Boyd. 

34 St. 2783; Mar. 2, 1907; C. 2744-An Act Granting an increase 
of pension to Mary Ann Foard. 

34 St. 2802; Mar. 2, 1907; C. 2830-An Act Granting an increase 
of pension to Nancy A. Meredith. 

34 St. 2809; Mar.-2, 1907; C. 2859'--An Act Granting an increase 
of pension to Polly Ann Bowman. 

34 St. 2820; Mar. 2, 1907 ; C. 2,902-An Act authorizing and di
recting the Secretary of the Treasury to enter on the roll 
of Captain Orlando Humason's Company B, First Oregon 
Mounted Volunteers, the name of Hezekiah Davis. 

34 St. 2829; Mar. 8, 1906---Concurrent Res. Colville Indian Res
ervation.26 

34 St. 2830; Mar. 26, 190~Concurrent Res. Kiowa, Comanche. 
and Apache Indian Reservations, Okla.27 

. 

34 St. 2832; Apr. 19, 1906---Concurrent Res. Five Civilized 
Tribes.28 

34 St. 2833; June 25, 1906---Concurrent Res. Columbia Indian 
Reservation, Wash. 

34 St. 2833; June 28, 1906-Concurrent Res. Five Civilized 
Tribes. 

35 STAT. 

35 St. 8; Feb. 15, 1908; C. 27-An Act Ml;lking appropriations to 
supply urgent deficiencies in the appropriations for the 
fiscal year ending June 30, 1908, and for prior years, and 
for other purposes. 29 

35 St. 41 ; Mar. 11, 1908; C. 79---An Act To extend the time of 
payments on certain homestead entries in Oklahoma.30 

35 St. 43; Mar. 16, 1908; C. 87-An Act To provide additional 
station grounds and terminal facilities for the Arizona and 
California Ry. Co. in the Colorado River Indian Reserva-
tion, Arizona Territory.31 

· 

35 St. 49; Mar. 27, 1908; C. 106---An Act Providing for the plat
ting and selling of the south half of section thirty, township 
two north, range eleven west of the Indian meridian, in the 
State of Oklahoma, for town-site purposes.32 

35 St. 49; Mar. 27, 1908; C. 107-An Act Providing for the dis
posal of the interests of Indian miners in real estate in 
Yakima Indian Reservation, Washington. 

35 St. 50; Mar. 27, 1908; C. 109~An Act Authorizing the Wood
lawn Cemetery Association, of Saint Maries, Idaho, to pm·
chase not to exceed 40 acres of land in the Coeur d'Alene 
Indian Reservation in Idaho. 

35 St. 51; Mar. 28, 1908; C. 111-An Act To authorize the cut
ting of timber, the manufacture and sale of lumber, and the 
preservation of the forests on the Menominee Indian Reser
vation in the State of Wisconsin.33 

35 St. 53; Mar. 31, 1908; C. 114-An Act To authorize the Sec
retary of the Interior to issue patent in fee simple for cer
tain lands of the Santee Reservation, in Nebraska, to school 
district numbered 36, in Knox County, Nebraska. 

35 St. 70; Apr. 30, 1908; C. 153-An Act Making appropriationfl 

2a Ag. 34 St. 80. 
21 Sg. 34 St. 213. 
2s Ag. 34 St. 137 
29 Sg. 24 St. 388 ; 28 St. 695 ; 32 St. 260 ; 34 St. 125 ; 34 St. 342. 

Ag. 34 St. 1047. 
ao Sg. 34 St. 213, 550. 
a1 Sg. 30 St. 990. 
32 Sg. 12 St. 754, sec. 2. S. 38 St. 77. Cited: U. S. v. Rowell, 

243 U. S. 464. 
33 A. 43 St. 793 ; 48 Ct. 964. S. 36 St. 1058 ; 39 St. 123, 969 ; 40 

St. 561 ; 41 St. 1225; 42 St. 1174; 43 St. 793, 1313; 44 St. 453; 
49 St. 1085 ; 52 St. 208. Cited: U. S. ex rei. Besaw, 6 F. 2d, 694 ; 
Memo. Sol., Oct. 20, 1936. · 
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for the current and contingent expenses of the Indian De
partment, for fulfilling treaty stipulations with various Iu
dian tribes, and for other purposes, for the fiscal year end
ing June 30, 1909.34 25 U. S. C. ·47 (sec. 23, 36 St. 61); 
25 U. S. C. 52; 3

, 25 U. s. C. 94; 36 25 U. S. C. 295. ~ee 
USCA Historical Note. 25 U. S. C. 12; 25 U. S. C. 103."' 
USCA Historical Note: Recent Indian appropriation acts 
make appropriations for the purchase of goods, etc., for the 
Indian Service, with provisos that no part of the sum E.o 
appropriated shall be used for the maintenance of not to 
exceed three permanent warehouses in the Indian Serviee. 
The provision for the fiscal year 1917, was by Act May 
18, 1916, sec. 1, 39 St. 123, and limited the appropriatiou 
there made to the maintenance of not exceeding two per
manent warehouses. 25 U. S. C. 151. USCA Historical 
Note: A provision, identical with the Code Section, except 
that the banks which may be selected as depositaries are 
not confined to National Banks, is contained in sec. 1, of 
A<;;t June 25, 1910, 36 St. 855, and set out in 25 U. S. C. 372. 
See Historical Note 25 U. S. C. A. 29. 45 U. S. C. 9'3; 
25 u. s. c. 382.38 

35 St. 102; May 11, 1908; C. 162-An Act To amend an Act en
titled "An Act for the protection of game in Alaska, and 
for other purposes," approved June 7, 1902.ro 

35 St. 106; May 11, 1908; C. 163-An Act Making appropriation 
for the support of the Army for the fiscal year ending June 
30, 1909.40 

35 St. 166; May 19, 1908; C. 177-An Act Authorizing the Secre
tary of the Interior to issue patents in fee to the Board of 
Missions of the Protestant Episcopal Church for certai 11 

lands in tbe State of Idaho. .. 
35 St. 169; May 20, 1908; C. 181-An Act To authorize the drain

age of certain lands in the State of Minnesota.41 

35 St. 184; May 22, H:08; C. 186-An Act l\1uking appropriatio•1s 
for the legislative, executiYe, and judicial expenses of the 
Government for the fiscal year ending June 30, 1909, and 
for other purposes.42 

35 St. 251; May 23, 1908; C. 192-An Act Making appropriation!' 
for the Department of Agriculture for the fiscal year ending 
June 30, 1£09.43 16 U. S. C. 671. 

35 St. 268; May 23, 1908; C. 193-An Act Amending the Act of 
January 14, 1889, and Acts amendatory thereof, and for 
other purposes.44 

35 St. 312; May 27, 1908; C. 199-An Act For the remoYnl of 
restrictions from part of the lands of allottees of the Fiw 
Civil'zed Tribes, and for other purposes.46 

~4 SrJ. 4 St. 442; 7 St. 51. 85. !19. 114. 185. 213 236. 2!16 . ~17, ::!20 
321. 425. 541. 545: 9 St. ~5. 81)5: 11 ~t. 614. 70'2. 744; 12 f:t. ('81 
1173: 1 ~ f:t. 624 . 675; 14 St. 757: lii ~t . 6~2 . 637 . 640. Wi2, ll!iR. 67U: 
1 R St. 40. 7::::0: Hl St. 256. 2R7; 24 St 38~ . ~R!l: ? 5 Rt . 64:!. 6~8 . 8°~ 
R94; 26 St. 1029 : 27 St. 62. 13f>. 612: 30 St. DO. !)90 · :{2 St. 2fl7 . 
388; 3R St. 204. 30:i. 597. 1016. lOGO: 34 St. 137, 3't{. S52. :168. 377. 
10:!2. J02-L 1230. RP 'I . :I~ St !10. A 3!'i Rt . 4 Ll . R ·•. 4!'i Rt . 15"J: 
46 St. 1028. S . 35 St. 781; B6 St. 269. 87!1: 38 St. 77; 40 St. 561 : 
41 St. 3; 43 St. 94. Cited: !W Op. A. <1. 455; 5~ I. D. 1R7 : Brown, 
4-t C. Cis. 2~:1; Klamath . 81 C. Cis . 79 : Ktamnth . ~6 C. Ck 614 : 
Klamath, 2fl6 U. S. 244; Me(lawakanton, 57 C. Cls. 357 ; U. S. v. Algomfl . 
RO:i TJ. R. 415: U . ~ - v . B;rrlsall 2!i'~ Tl . ~ 223; U. S. v. Kla math. 
304 U. S. 11fl: U . S. v . SPmino1e. ?9!) U. S 417. 

ao Also !'lee 2!3 U. ~- C' . 5~a (33 St. 191; 36 St. 125). 
86 R. sec. 1. 46 Rt. 102R 
87 R. sec. 1 , 46 St. 1028. 
ss s. 35 St. 793. 
so A g . H2 St. 327. S 35 ~t . 945: 36 ~t . 703, 136~; 37 St. 417: 3~ 

St. 4. 77. 609 . 8:!2 j_ 3f> St 262: 40 ~t. 10'l. fi'{4; 41 St. 163, 874, 1367 : 
42 St. 55'2 , 1174 : 46 St. 390. A . 43 St. 668, 822. 

4o S. 35 St. 4i.8. 
H Sg. 34 St . :125. S. 36 ~t. 292: 40 St. 1321 ; 41 St. 1105. Cited: 

29 On. A. G. 455; Op. Sol.. 1\.l. 287!)1 Au~ 1. 1938. 
4~ Sy. 1 Rt. 13i. Cited: Barnett. 25!) F r d . 3!)4. 
43 Sy. 33 St. 302. Cited: Tydings, 23 Case & Com. 743; 29 Op. A. G 

239. 
44 Arr 32 St. 400. Sg. 32 St. 245. Cited .· 31 Op. A. G. 95; Chiprewa, :' 05 

U. S. 479 ; Chippewa, 305 U. S. 479 ; 1\Iorrh.on, 266 U. S. 481 ; Westling. 
GO F . :2d. 398. 

46 SQ. 32 St. 43; 34 St. 137. A.'J. ~4 St. 1R7. A. 44 St. 2~f>. R. 35 
St. 7R1 ; 36 St. 2fl9: 42 St. R~l: .15 St ?00. 4D5. 1M2. 162~: 4fl R· 
no. 279, 1115; 47 St. 91 , 820 . 777: 48 St. 362 ; 4 n St. 176, 1757: 
50 St. 564; 52 St. 2!ll . Cited: C'abell. 3 Okla. S. B . .T 208; Dixon 
!:!3 Case & Cnm . 712; Krierrer . 3 Gr o. W;Fh . L . R · v. 27!1: Heeves 2:J 
Case & C'om. 727; Rnssell. 1R Yale L . .T. 32R : Wi gmore. 24 Ill. L. R r v 
RD; 27 On. A. G. 5 ~0: 34 Or. A. G. 2715: R5 Op. A. G. 421: 1 L. D 
MPmo. 227; 2 L. D . 1\T C'mo. 307; R L. D Mrmo. 64: 4 L D Mr mo 
r.~; 4 L. D. M ·>mo. 641 ; !'i L D. l\1rrno 10: 10 L. D. 1\'fnmo. Rf14; 1 :• 
r.. D . MPmO. n: 12 r~ . D. MPmO. 2Rj:}; Op. f:ol., n. 40~()2, Oct 31 
1!117; Memo. Sol. Off .. DN'. 2R lfl?1: On Sol .. M ?60117. Apr. ?fl 
1822: M. 79!J6. Au~. 2. 19'->2. D. 46!JR7. Nov. 1~ . lf>22, Oct. 4. 1 D2R 
M. 1RR20, Drc. 21. Hl? 6. 2. 2121. AN 12. 1927: Mnmo. Rol. Off. An!? 
?1. 19~1. Srnt 14. 1!l31. SPnt . 19. J!l31. Jan . ?0. 1 !112 . . Tnne ]4 1!1~~ · 
Sol. Lrtter of Wm. KPel, S•'l'ntfPrd . O!d'l .. Ang. 2. Hl33: 1\fpmo. So1. Off.. 
Auf?. 15. J93~ . J:m. 14, 19~!): Memo. Sol.. ~erot. 20. 1!lR5: A!>s't Sec'y!'
LPtter to A. G. , Feb. 1, 19~fi; Memo. Sol. Off., M a r. 8 , J 935 ; :\femo . Sol. 
June 4, 1!)35 ; Sept. 21, 1935 ; Memo. of Comm' r Aug . 11, 1936; Memo. 

35 St. 317 ; May 27, u:os ; C. 200-An Act Making appropriations 
for sundry civil expenses of the Government for the tiscal 
year endiug June 30, 1909, and for other purposes. 46 

35 St. 444; May 29', 1908; C. 216-An Act To authorize the 
Secretary of the Interior to issue patents in fee to pur
cha&ers of Indian lands under any law now existing or 
hereafter enacted, and for . other purposes.47 Sec. 1-25 
U. S.C. 404. (See U. S. C. A. Historical Note.) 

35 St. 458; May 29, 1908; C. 217-An Act To authorize the Sec
retary of the Interior to sell and dispose of the survlus 
unallotted agricultural lands of the Spokane Indian Reser
vation, Washington, and for other purposes.48 

35 St. 460; May 29, 1908; C. 218-An Act To authorize the sale 
and disposition of a portion of the surplus and unallotted 
lands in the Cheyenne River and Standing Rock Indian 
reservations in the States of South Dakota and North Da
kota, and making appropriation and provision to carry the 
same into effect.40 

35 St. 465; May 29, 1908; C. 220-An Act Authorizing a resurvey 
of certain townships in the State of Wyoming, and for other 
purposes. 50 

35 St. 478; May 30, 1908; C. 227-An Act Making· appropriations 

Sol., Sept. 17, 1936; Jan. 13, 1!)37, Jan. 23, 1937, F eb. 5 , 1937, Apr. 8, 
l!l37, May 14, 1038; 49 L. D . 348; 50 L . D. 691; 53 I. D . 48; 53 I. D. 
471; 53 I . D. 412; 53 I. D. 502; 54 I. D. 382; Anchor, 256 U . S. 519; 
Ani cker, 246 U. S. 110; Bagby, 60 F. 2d 80; Barbre, 228 F ed. 658; 
Bartlett, 218 F ed. 380 ; Baze, 24 F. Supp. 806 ; Bell, 192 Fed. 597; 
BHb;r. 246 U. S. ?55; Bd. of Comm'rs of Tulsa. 94 F. 2d 450; Bond. 
23 1~. Supp. 157; Brown, 27 F . 2rl 274; Bun< h . 263 U. S. 250; Burgess, 

' o ·~ F. 2d 37; Cnesar, 10:{ F . 2rl 503; Cat·nenter , 280 U. S . 363 ; ~hi s· 
' o 'm. 2/H Feel. 5FI!l: CJ·onte. 224 TT . S . 665: Commissioner, 78 F . 2d 
ill~; Conner, 32 F . 2d 581 ; Cully, 37 F. 2d 492; Derrisaw, 8 F. Supp. 
876; En glish , 224 U. S . 680; E ichen, 235 Fed. 104; Ex p. P ero, 99 F . 
~~~ ~8 ; Finl<. 24H 11. S. 3 '12; lo'u lsom, 31'\ l<'. 2d 84; Gdcrease, :?49 U. S. 
178; Glr ason, 224 U. S. 679; Glenn, 105 F. 2d 308 : Goat. 224 U. S. 
-1:58: Ha l tm. 4!) F. 2d 103 ; Hampton , 22 F . 2d 81; Harjo, 28 F. 2rt 
'i96 ; Ilnrt'is, 254 U. S. 103 ; Ila rris , 188 Fed. 712 ; H eckman, 224 U. S. 
413: llill. 289 Frd. 511: Holmes, 33 F. 2d 688; Ilolmt'S, 53 F. 2d 
!160; Hopkins, 235 Fed. 95; Ickes. 64 F . 2d 982; In rr Jessie's. 259 
F ed. !)5; In re P a lmer' s , 11 F. Supp. 301 ; Ind. T e r . Oil, 288 U . S. 
·n 7; .Tack. 39 F . 2d 595: Jar lo,on. ~!)7 Fed. 549; .Jackson, 43 F. 2d 
513; Jefferson. 247 U. S. 288; J ohnson. 64 F. 2d 674; Jones, 273 
U. S. 1!15; Krmmerer, 2?9 F ed. 872; Kiker, 63 F. 2d 057; King, 64 
F. 2<1 !)7!) ; Ledhettf'l·. 23 F. 2d 81 ; Lorke. 287 Fed . 276 ; McDaniel , 
230 F1•cl. 945; 1\fcNer , 253 Fed. 546; Mnlone, 212 Fed . 668 ; Mars, 
10 F. 2d 247: Moore. 43 Io'. 2d 322; Moore. 167 Feel. 826; Mudd, 14 F. 
~ rl 4 :30: M11l 'rn. ?40 TT. S . 5!JO: Nunn, 216 F ed. 330: Okln .. K. & M. I. 
Ry .. 24!J F n. 5f)2: Parlrrr. ?50 U. S 23!l; Pnr <rr. 2!l0 U. S. 66; 
l'itmnn, G4 F. 2d 740; Powell, 61 F. 2d 283; Priddy, 204 Fed. 955; 
l' •· iyp f t 2:'i6 U ~ 201 : Holw• ts !i6 F . 2d 874; R0gers , 263 Fed. J 60; 
S~>lf. 28 F'. 2d 500; Seminole, 78 C. Cis. 455; Shaw, 276 U. S. 575; 
~t1 •wart . 2!)5 11 S . 40:1; Sunderland, 206 U . S . 226; Supt .. 2!:l:i l J. ::-\ . 
418; Sweet . ?45 U. S . Hl2; Taylor. 235 U. S. 42 ; Taylor, 230 Fed. 
:iHO: 'Ti trer. 22 I•'. !?n 786: Tiger, 4 F. 2d 714; Tie:er. 221 U . S. 286; 
Truskett. 236 U. S. 22:l; U. S. v. Allen. 179 Fed. 13; U. S. v. Bartlett, 
2:-15 U. S 72: U. S. v. Br·an, ? 53 F ed. 1: TT. S. v. Blnck. 247 Fed. !l42; 
JT S. v. Bo!l rd. 2R4 Fed. 1 O:l : U . S. v. Brown. 8 F. 2d 56-l ; U. S. v. Cook, 
2°!'i F'ed . 7!'ifl; TT. S. v. F'nuitahlr. ?8~ fl. S. 73~; U. S. v. F r rguson . 
247 U. S. 175; U. S . v. Gray, 284 F~>d. 10~: U . R. v . Gypsy, 10 F. 2d 
187; U. S. v. Ilucldo<k. 21 F. 2d 165; U. S. v. Halsell~ 247 Fed. 3!)0; 
!1. S. v. Knight. 20(i l<'e!l. 145; U. S. v. Law. 250 F ea. 218; U. S. v. 
LeP. 24 F . Sunp. 814 ; TT. S . v. Martin 4:'i F . 2d 836; U. S. v . Mid 
C'ontinPnt. 67 F. 2d 37; TT. S. v . Mott. 37 F . 2d 860; U. S. v. Ransom, 
· 84 J<' .. n. 108: TT. R. v. Rirhard-;. ':.>7 F . 2d 284; U . S. v. Shock. 187 
l•'"d. 86~: U. S. v Shock. 1R7 Fed. 870; TJ. S. v. Smith. 266 Fed. 740; 
U S. v. ~mith. !?7!) Frcl. 136 : U. S. v. Smith. 2RR F rcl R56; TT. S. v . 
Tiger. 19 F' . 2d ~5; TT. S. v. Watas"e. 102 F. 2 r1 428; U . S . v. West ern 
lnv. Co .. 226 FNl. 726; TT. S . v. Woons . 2·J~ F ed 316: U. S. rx rel. 
Wn•Ten . 7:1 F. 2d 8-!4: Vinf'on. 44 F. 2<1 772; Wa rd, 253 U. S. 17; 
We'' h 1 G F. 2d 1R4; Whitrobird. 40 F. 2d 47!): WbitPchurrh . 92 F . 2d 
24!); Williams, 218 F ed. 797; Willmott, 27 F . 2d 277; Winton, 255 
U. R. 373. 

46 Srr. R4 St. 205, 354, 1049. S. 36 St. 774. Cited: 53 I. D. 593: 
!i3 I. D. ~37 . 

47 S?. 12 St. 3!l3. SPC. 8 : 17 St 333. SI'C. 1 ; 22 St. 645 : 25 St. 8R8 : 
?0 Rt. 4!15; 31 St. f\77. 10fl4: 32 St. 506; 34 St. 62. 137. 140. 213, 
tfi1 !l. Aq. 31 ~t. R02. >" f' C 9: ~5 St. 70. A. 36 Rt. 190 . 8!'i5 : 40 St . 
1201 F1 °!'i St 7R1: 3fl Rt 26!1 : R8 ~· 510: ~!) St. 1n; 45 f:t 684. 
c. 6fi2. 15fl2. 1623: 46 St. 90, 279. 1114; 47 St. 91; 47 St. 820; 48 
.;t. 3B2: 4!1 St. 176 17!'i7: 150 St. 564: 52 St. 291. Citr d : Brown. 39 
Ya'e L .T ~07: K•lOP"tler. 7 Iowa L . B 2R2; Tydin !YS, 2B Cas~> & Com. 
-41 ; 36 o.-, . \. G 98 ; On. Sol.. l\f 6376. Nov. J 5. 1921. M. 1 Rfl 04. 
:\Tnr. fl . J!l26: LPttPr from As~t. Sec'y to Comm'r of Inn. Affairs, 
Ang. 14. 1 f) ? fl; On. Sol.. l\f. 2!l ~5R . . Tnnr 26 1fl29: LettPr from DPpt. 
-> f .Tu ~ t" ~Pry of Int., Oct . fi . l!l20: RR L D. 422: R8 L. D. 427: 
3R L. n. 559: 40 L. D. 4 ; 40 L. D. 179; 40 L. D. 212; Choctaw, ~3 
~ ~ Cis. 4fl; narl " IHl'S. ?5fl u. S. 43!): Onrlanrl 'R 272 n. s 728; Orren. 
fr. C'. CJ" flR: OrPPn . 47 C. ClR. 281: Gr ren . 233 U. S 5!lR: .JPhm;on. 
'2'7; ~ FPrl !)54 : M'nne"ota. ~O!'i TT. S. 38?: Sr"ee-. 48 F . 2d 327: Turner. 
!'it C. C's. l ? !l: T1Fnr r 24R TJ . S 354: U . S. v . AlgPma. 305 U. S. 
11:-i: TT . S v l\1r fntire . 101 F . ? n 6 i10: U. S. v . RowPll. 2<~3 TT . S . 464 : 
"- S v . Yakima, 274 F ed. 115; Winton, 255 U. S. 373; Work, 29 
!1' . ?rl R93 

4R Sin . 12 ~t 3!13. "" C. 8 ; 17 St. 333, SPC. 1. S. 40 St. 561. Cited: 
.._.C',.'hnrn 2"fl T' ~ ?R3 

4° FirJ 12 St. 393. SPC. 8; 7!l4 . sPc. 2; 17 St. ~33. sec. l. A. 36 St. 
1111'1: 40 ~~ - !'if'll. S . RO St. 26!) . 602. 1058: R7 St. 84. 51R 653 . 675; 
41 St. H4fl: 44 St. 13R9. Oiterl: Tydings. 2R Case & Com. 743: Hatten 
v. Hn<lsrrth . 9!) F' . 2d !l01 ; U . S. v. La Plant, 200 Fed. 92. 

50 So. 31 St. 134 ; 33 St. 46. 
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to supply deficiencies in the appropriations for the fiscal year 
ending June 30, 1908, and for prior years, and for other 
purposes. 51 

35 St. 553; May 30, 1908; C. 230-An Act Pensioning the surviv· 
ing officers and enlisted men of the Texas volunteers em
ployed in the defense of the frontier of that State agaiust 
Mexi~au marauders and Indian depredations from 1t:;55 to 
1860, inclusiYe, and for other purposes.52 38 U. S. C. 373. 

35 St. 558; May 30, 1908; C. 237-An Act For the survey and al
lotment of lands now embraced within the limits of the Fort 
Peck Indian Heservation, in the State of .Montana, and the 
sale and disposal of all the surplus lands after allotment.53 

35 St. 579; May 30, 1908; J. Res. No. 32-Joint Resolution Au
thorizing the employment of clerical services in the Depart
mem of Justice. 

35 St. 597; Feb. 6, 1909; C. 77-An Act Authorizing the Secre
tary of the Interior to sell isolated tracts of land within the 
Nez Perces Indian Reservation. 

35 St. 600; Feb. 6, 1909; C. 8(}-An Act Relating to affairs in the 
Territories." 

35 St. 614; Feb. 9, 1909, C. 101-An Act Making appropriations 
to supply urgent deficiencies in the appropriations for the 
fisca l year ending June 30, 1909. 

35 St. 619 ; Feb. 15, 1909 ; C. 126-An Act For the relief of the 
Mille Lac band of Chippewa Indians in the State of Min
nesota, and for other purposes.55 

35 St. 626 ; Feb. 17, 1909 ; C. 138-An Act Authorizing sales of 
land within tbe Coeur d'Alene Indian Reservation to the 
Northern Idaho Insane Asylum and to the University of 
Idaho. 

35 St. 627; Feb. 18, 1909; C. 144-An Act To amend the laws of 
the United States relating to the registration of trade
marks.56 

35 St. 628; Feb. 18, 1909; C. 145-An Act To enable the Omaha 
and Winnebago Indians to protect from overflow their tribal 
and allotted lands located within the boundaries of any 
drainage district in Nebraska. 57 

35 St. 636; Feb. 18, 1909; C. 147-An Act To extend the time of 
payments on certain homestead entries in Oklahoma.58 

35 St. 642; Feb. 20, 1909; C. 167-An Act For the investigation, 
treatment, and prevention of trachoma among the Indians. 

35 St. 644; Feb. 24, 1909 ; C. 178-An Act To provide for the 
granting and patenting to the State of Colorado desert lands 
within the former Ute Indian Reservation in said State."9 

Sees. 1 & 2--43 U. S. C. 647. 
35" St. 650; Feb. 25, 1909; C. 197-An Act Extending the time for 

final entry of mineral claims witl:!.in the Shoshone or Wind 
River Reservation in Wyoming.60 

35 St. 732; Mar. 3, 1909; C. 252-An Act Making appropriation 
for the support of the army for the fiscal year ending June 
30, 1910. 

35 St. 751 ; Mar. 3, 1909; C. 253-An Act For the removal of 
the restrictions on alienation and lands of allottees of the 
Quapaw Agency, Oklahoma, and the sale of all tribal lands, 
school, agency, or other buildings on any of the reservations 
within the jurisdiction of such agency, and for other pur
poses.61 

35 St. 778 ; Mar. 3, 1909; C. 256-An Act Authorizing the Secre
tary of the Interior to sell part or all of the surplus lands of 
members of the Kaw or Kansas and Osage tribes of Indians 
in Oklahoma, and for other purposes.62 

35 St. 781; Mar. 3, 1909; C. 263-An Act Making appropriations 
for the current and contingent expenses of the Indian De-

5t 8g. 12 St. 221. 276 ; 26 St. 853 ; 33 St. 1224 ; 34 St. 1035. 1376; 35 
St. 108. S. 35 Rt. 907. Cited: 49 L. D. 376; Worcester, 6 Pet. 515. 

5.2 8 q . 27 St. 2R1. S . 37 St. 679. 
53 Sg. 12 St. 393, sec. 8; 12 St. 754, sec. 2; 17 St. 333, sec. 1; 32 St. 

388. A. 44 St. 1401. Fl . 38 S t. 77, 582; 39 St. 123. 984; 41 ~t. 3t. 5 . 40:-:!. 
549 ; 44 St. 498, 1250 ; 45 St. 77 4. Cited: Ty!lin~s, ~3 Ca S(,' & Com. 
743; Op. Snl . M. 12498, June 6, 1924, M. 28028, May 14, 1935; Memo. 
Sol.. July 17. 19:10. 

G4 Ag. 30 St. 1255. sec. 464, 465, 468 . Rpg. 15 St. 241. sec. 4; 23 St. 
28 sec. 14 . R. 48 St. !"8'3. Cited: 2!) Op . A. G. 131; Op . f'ol M 2!1147 
M~y 6, 1!)37 ; 53 I. D. 593 ; Lott. 205 U. S. 28 : U. S. v. Fir ~ t, 234 U. S. 24 5. 

55 S. 3r:l St. 801. Cited: Mille Lac, 46 C. Cls. 424; U. S. v . .Minnesota, 
270 u. s. 181. 

56 Ag. 16 fH. 210, sec. 77; 33 St. 724; 34 St. 169. 
m Cited: 29 Op. A . G. 239 . 
58 Ag. 34 St. 213. 550. S. 38 St. 77. 
5o Sg. 28 St. 422; 2!) St. 43t; :n St. 1188. 
_oo Aq. 33 St. 1021. A. 45 St. 371. 
e1 A. 43 St. 723. S. 43 St. 722. CitPd: 3 L. D . Memo. 435; Op. Sol.. 

M. 24284. Mny 9, 1928 ; 40 L. D. 211 : 40 L. D. 212. 
112 Ci t ed: Memo. Sol. Off., Nov. 5. l!'l:\0; Artams, 5!1 F. 2d 633: Brown;ng. 

6 F. 2d 801 ; Drummonrl. 34 F. 2d 755; Kansas, 80 C. Cls. 264; Lev in· 
dale, 241 U. S. 432; Morrison, 6 F. 2d 811; U. S. v. Aaron, 183 Fed. 
3.;1:7; Work, 266 U. S. 161. 

partment, for fulfilling treaty stipulations with various In
dian tribes, and for other purposes, for the fiscal ~ear ending 
June 30, 1910.63 Sec. 1-25 U. S. C. 320; 64 25 U. S. C. 10; 
25 U. S. C. 289. USCA Historical Note: By Act May 24, 
1922, 42 St. 552, all reservation and non-reservation boardiug 
schools with an average attendance of less than forty-five 
and eighty pupils respectively were to be discontinued 0n 
or before the beginning of tbe tiscal year 1923, the Hope 
Indian School for girls at Springfield, South Dakota, how
ever, being excepted from this limitation as to attendanC'e. 
The pupils in the schools, discontinued pursuant to this act 
were to be transferred first, if possible, to Indian day schools, 
or state public schools, second to adjacent reservation 0r 
non-reservation boarding schools to the limit of the capacity 
of said schools. This act also provided for the discontinu
ance prior to fiscal year 19>23 of all day schools with an aver
age attendance of less than 8. 25 U. S. C. 290; 65 25 U. S. C. 
396; 25 U. S. C. 37 (sec. 10, 18 St. 450). See Historical 
Note 25 U. S. C. A. 37. 25 U. S. C. 344; 25 U. S. C. 382 
(35 St. 85). 

35 St. 837; Mar. 3, 1909·; C. 266-An Act Authorizing the Attor
ney-General to appoint as special peace officers such em
ployees of the Alaska school service as may be named by 
the Secretary of the Interior.66 48 U. S. C. 172. 

35 St. 838; Mar. 3, 1909·; C. 269~An Act To amend section S6 
of an Act to provide a government for the Territory ~Jf 
Hawaii, to provide for additional judges, and for other · 
judicial purposes.67 

35 St. 845; Mar . . 4, 1909'; C. 297-An Act Making appropriatiu11s 
for the legislative, executive, and judicial expenses of tlw 
Government for the fiscal year ending June 30, 1910, l:l ud 
for other purposes. 

35 St. 907; Mar. 4, 1909•; C. 298-An Act Making appropriations 
for the fiscal year ending June 30, 1909, and for prior years, 
and for other purposes.68 

35 St. 945; Mar. 4, 1909; C. 299L-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 19'10, and for other purposes.69 

35 St. 1039; Mar. 4, 1909; C. 301-An Act Making appropriations 
for the Department of Agriculture for the fiscal ;year endjng 
June 30, 1910.70 

35 St. 1088; Mar. 4, 1909' ; C. 321-An Act To codify, revise, and 
amend the penal laws of the United States.71 Sec. 5Q-
18 U. S. C. 104; Sec. 329~ 18 U. S. C. 549·; 28 U. S. C. 51. 

35 St. 1167; Feb. 27, 1909; J. Res. No. 18-Joint Resolution To 
provide for an accounting of certain funds held in trust for 
the Chippewa Indians in Minnesota.72 

63 Sg. 4 St. 442; 7 St. 46, 51, 85, 99, 114, 185. 213, 236, 296, 317, 
320, 4:25. 541. 544. 5!:16; 9 . St. 35, 855; 11 St. 614, 702. 729: 12 ~t. 
981, 1173, 1191; 13 St. 675: 14 St. 756 ; 15 St. 622, 637 . 640 652, 
658, 676; 16 St. 40, 355, 720; 19 St. 256, 287; 21 St. 199, 204; 24 St. 
:{88; 25 St. 6-15, 688, 8-88, 894; 26 St. 1019; 27 St. 62, 1BU, 644; 
RO St. 90; 31 St. 1094; 32 St. 388, 506; 3:3 St. 189, 194. 201, 302, 
304 . 360, o94, 5!.17, 1016: 34 St 62. 145, 354, 375. 377, 1024; 35 St. 
83, 87, 312, 444, 448. Ag. 18 St. 451 ; 35 St. 564. A. 40 St. 1203. 
·"' 31) St. 118, ~02. 26fl, 2fl6. 349. 774. 873; 38 St. 77; 40 8t. 43~; 
42 St. 1174 ; 45 St. 2UO, 1562, 16:!3; 46 St. 90. 279, 1114; 47 St. 91, 
H~O ; 48 St. 362 ; 49 St. 176. 1757 ; 50 S . 564. ; 52 St. 291. Cited: 
Brown. 3!) Ynlf' L .. T. 307; Tyrlings. 2~ Casp & Com. 743: 3 L . D. Memo. 
4:{5: 3 L. D. Memo. 477 ; Hallom, 4!1 F. 2d 103: Kansas. RO C. Cis. 264; 
MNlawakantun, 57 C. Cis 357; Montana, 95 F. ~d 897; Pronovost, 
2~2 TT. S. 487; U. S. v. Birdsall. ~3·~ U. S. 22;{; U. S. v. 12 Bottles, 
201 FNl. 191; Ute. 45 C. Cis. 410; Op. Sol., l\1 7002. Mar. 10. 1922; 
vr 11410. Jan . 28. lfl~4: M. 12-WR. .June 8. 1924; M. 12509, Aug. 27, 
1 !124: Memo. Sol. OFf., Aug. 15, 1933; Memo. SoL, Nov. 12, 1934, July 
R. 19:l6. Mar. 6 . 1 '137 : 40 L. D. 84 . 43 L. D. 504; 44 L. D. 188; 
44 L. D. 505 ; 48 L. D. 567 ; 50 L D. 676. 

r" S. 36 St. 349. 
60 Also sep ~5 U. S. C. 396n (sPc. 1, 52 St. 347) : 25 U. S. C. 396b 

ISP('. 2. 52 St. :H7) ; ~5 11. S. c. :{96c (sec. a. 52 St. 347) : 25 u. s. c. 
Rl6d (~we 4 5 '! Sr. 317) : 25 U. S. C. 396e (sec. 5, 52 St. 347); 
·25 n s. c. 3fl6f (sf'c. u, 52 st. 347). 

6" sa. 30 St. 1:!58. 
a1 A.!J. 34 St. 2137 . Cited: 50 L. D. 676. 
as ,<..·g. 15 St. 655; 19 St. :!54; 26 St. 853; 34 St. 1403: 35 St. 480. 

Cited: Cl1Prokef'. ~70 U. S . 476: Eastern or Emigrant. 82 C. Cis. 180. 
"" S 'J :15 8t. 102. Rp :16 ~t. 855. S. 36 St. 118, 774. Cited: Heckman, 

224 U. S. 41~; ll. S. v. One Ford, 259 Fed. 645. 
;o Oitul: J<:''( p. Tilr'en. 28 [<'e rl. 9:?0. 
n Rg. :?3 St. 362. sN'. 9; 25 St. 166; 29 St. 321; 32 St. 793. A. 

·~fi Rt. 855: 47 8r. ~36 N. 49 St. 15n: CO St POl. CitPd: l'ound, 
:?2 Colum. L. Rt>v. 97: Sol. Op. 2.2121, Apr. 12. 1!)27; Sol. Off. Memo., 
.Tan . 19. 19:n; Anun'as, 71 F. 2d !'OS; Apap ts, ~33 U. S. 5R!); l lailey, 
H F. 2d 70!: B1·own . 146 FPd. 975; Davis, 32 F. 2<1 860 ; E 1·gpne Sol 
Lo ·, ie 274 Ff'cl. 47; Ex p. I'f'• 'o . !19 F. ·:hl 28; llatten. !l!) F 2d 501; 
Jnn :1s' 38 F. 2tl 431 · Joplin, 236 U. S. 531; Lott. 205 Feet 28; Louie, 

54 u. s 5!8; Quag'on 5 F . 2cl 608; U. ~- v. Chavez. ~UO U. R. 35i'; 
U. S . v. Gardner. !81) Feel 6f'O: U S v . Lf'wis. 2R3 FPd. 4~9: U . S. v. 
l 'eliran. :.!32 U . S 442; U. S. v. SPneca, 274 Fed. 947; D. S. ex rei. 
Lynn, 233 Frd. 6!-!5; Yohyowan, 291 Fed. 425, 

7~ Sg. 25 St. 642. 
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35 St. 1167; Feb. 27, 1909; .J. Res. No. 19---.Joint Resolution Rela
tive to homestead designations, made and to be made, of 
members of the Osage Tribe of Indians.73 

35 St. 1170; Mar. 4, 1909; J. Res. No. 28-Joint Resolution Con
cerning and relating to the treaty between the United States 
and Russia. 

35 St. 1177; Feb. 25, 1908; C. 39-An Act Granting an increase 
of pension to John S. Hyatt. 

35 St. 1177; Feb. 25, 1908; C. 40-An Act Granting an increase 
of pension to John Lowder. 

35 St. 1178; Feb. 25, 1908; C. 44-An Act Granting an increase 
of pension to Martha Stewart. 

35 St. 1178; Feb. 25, 1908; C. 45--An Act Granting an increase 
of pension to .John Lourcey. 

35 St. 1179; Feb. 25, 1908; C. 46-An Act Granting an increase 
of pension to William C. O'Neal. 

35 St. 1179; Feb. 25, 1908; C. 47-An Act Granting an increase 
of pension to Hester Nite. 

35 St. 1179; Feb. 25, 1908; C. 48-An Act Granting an increase 
of pension to Elizabeth Sweat. 

35 St. 1179; Feb. 25, 1908; C. 49-An Act Granting an increase 
of pension to Nancy Motes. 

35 St. 1179; Feb. 25, 1908; C. 50-An Act Granting an increase 
of pension to Jane C. Stingley. 

35 St. 1204; Mar. 9, 1908; C. 74-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and de
pendent relatives of such soldiers and sailors. 

35 St. 1219; Mar. 13, 1908; C. 85--An Act Granting pensioos and 
increase of pensions to certain soldiers and sailors of the 
war with Spain and other wars, and to the widows of such 
soldiers and sailors. 

35 St. 1375; May 25, 1908; C. 197-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
civil war and o-ther wars, and to certain widows and depend
ent relatives of such soldiers and sailors. 

35 St. 1389; May 27, 1908; C. 207-An Act Granting pension and 
increase of pension to certain soldiers and sailors of the 
war with Spain and other wars, and to the widows of such 
soldiers and sailors. 

35 St. 1404; .Jan. 22, 1909; C. 36-An Act To reimburse Ulysses G. 
Winn for money erro-neously paid into the Treasury of the 
United States. 

35 St. 1404; Jan. 23, 1909; C. 38-An Act For the relief of D. J. 
Holmes. 

35 St. 1406; Jan. 23, 1909; C. 43-An Act Granting pension!:) and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such so-ldiers and sailors. 

35 St. 1407; .Jan. 25, 1909; C. 44-An Act For the relief of 
Charles H. Dickson. 

35 S't. 1431; .Jan. 28, 1909; C. 50-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors of 
wars other than the civil war, and to widows and dependent 
relatives of such soldiers and sailo-rs. 

35 St. 1432; Feb. 1, 1909; C. 57-An Act To provide for the pay
ment of certain volunteers who rendered service in the Ter
ritory of Oregon in the Cayuse Indian war of 1847 and 1848. 

35 St. 1437; Feb. 6, 1909; C. 95-An Act For the relief of the heirs 
of Thomas .J. Miller. 

35 St. 1446; Feb. 17, 1909; C. 141-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors of 
wars other than the civil war, and to widows and dependeD! 
relatives of such soldiers and sailors. 

35 St. 1462; Feb. 18, 1909; C. 154-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
wars other than the civil war, and to certain widows and 
dependent relatives of such soldiers and sailors. 

35 St. 1536; Feb. 27, 1909; C. 230-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers of wars 
other than the civil war, and to widows and dependent rela
tives of such soldiers and sailors. 

3;) St. 1573 ; Mar. 3, 1909; C. 285-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 

73 Sn. 34 St. 539. Cited: Kenny, 250 U. S. 58; Levindale, 241 U. S. 
432; Wort, 266 U. S. 16J. 

of wars other than the civil war, and to widows and depend· 
ent relatives of such soldiers and sailors. 

35 St. 1606; Mar. 3, 1909; C. 289--An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatiYes of such soldiers and sailors. 

35 St. 1616; Mar. 3, 1909; C. 291-An Act Granting pensions 
and increase of pensions to soldiers and sailo-rs of wars other 
than the civil war and to certain widows and dependent rela
tives of such soldiers and sailors. 

35 St. 1616; Mar. 3, 1909; C. 292-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
wars other than the civil war and to certain dependent rela
tiYes of such soldiers and sailors. 

35 St. 1617 ; Mar. 3, 1909; C. 293-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
wars other than the civil war and to certain wido-ws and 
dependent and helpless relatives of such soldiers and sailors. 

35 St. 1618; Mar. 3, 1909; C. 296-An Act For the relief of the 
Herman Andrae Electrical Co., of Milwaukee, 'Visconsin. 

35 St. 1620; Mar. 4, 1909; C. 327-Ati Act Authorizing the Secre
tary of the Interior to ascertain the amount due 0 bah baum, 
and pay the same out of the fund known as "For the relief 
and civilization o-f the Chippewa Indians." 7' 

35 St. 1623; Mar. 4, 1909; C. 339-An Act For the relief of 
Mrs. M. E. West.75 

36 STAT. 

36 St. 1; July 2, 1909; C. 2-An Act To provide for the Thirteenth 
and subsequent decennial censuses.76 

36 St. 118; Aug. 5, 1909; C. 7-An Act Making appropriations 
to supply urgent deficiencies in appropriations for the fiscal 
year 1909, and for other purposes.77 Page 125--25 U. S. C. 
52a (33 St. 191). Also see Historical Note 25 U. S. C. A. 29. 

36 St. 190; Jan. 31, 1910; C. 21-An Act To amend section twelve 
of an Act entitled "An Act to authorize the Secretary of the 
Interior to issue patents in fee to purchasers of Indian lands 
under any law now existing or hereafter enacted, and for 
other purposes," approved Mny 29, 1908, and for other 
purposes. 7~ 

36 St. 196; Feb. 17, 1910; C. 4o-An Act To amend sections 7 and 
8 of the Act of May 29, 1908, entitled "An Act to authorize 
the sale and disposition of a portion of the surplus and 
unallotted lands in the Cheyenne River and Standing Rock 
Indian reservations, in the States of South Dakota and North 
Dakota, and making appropriation and provision to carry 
the same into effect.79 

36 St. 202; Feb. 25, 1910; C. 62-An Act Making appropriations 
to supply urgent deficiencies in appropriations for the fiscal 
year 1910, and for other purposes.80 

36 St. 227; Feb. 25, 19'10; C. 63-An Act To amend section eight 
of an Act to provide for the Thirteenth :md subsequent 
decennial censuses, approved July 2, 1009. 

36 St. 243; Mar. 23, 1910; C. 115--An Act Making appropriation 
for the support of the army for the fiscal year ending June 
30, 1911.81 10 u. s. c. 811. 

36 St. 265; Mar. 26, 1910; C. 129-An Act For the relief of home
stead settlers under the Acts of February 20, 1004; June 
5 and 28, 1906; March 2, 1907; and May 29, 1928.82 

36 St. 269; Apr. 4, 1910; C. 14o-An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian Affairs, for fulfilling treaty stipulations with various 
Indian tribes, anrl for other purposes, for the fiscal year 
ending .June 30, 1911.83 Sec. 1- 25 U. S. C. 145 ( 42 St. 24, 

74 Sg. 25 St. 642. 
73 S.q. 12 St. 652. 
7e R. 40 St. 1291. 
77 Sg. 35 St. 798, 985. S. 41 St. 1225. 
78 Ag. 35 St. 444. 
79 Ag. 35 St. 460. 
so Sg. 11 St. 611 ; 26 St. 853 ; 33 St. 596 ; 34 St. 336, 1376; 35 St. 804, 

809. S. 36 St. 774. 
81 Cited: 49 L. D. 414. 
82 Ag. 33 St. 46; 34 St. 213, 1230. S. 37 St. 21, 91. Cited: Chippewa, 

80 C. Cls. 410. 
83 Sg. 4 St. 442 ; 7 St. 46, 99, 213, 236, 425 ; 11 St. 614 ; 12 St. 981, 

1172; 15 St. 622, 637, 640, 652, 658, 676; 16 St. 419, 720; 19 St. 
256 ; 24 St. 388 ; 25 St. 645, 688, 894 ; 26 St. 1029 ; 27 St. 62, 64, 139, 
644 : 28 St. 422 ; 29 St. 434 : 30 St. 90 : 32 St. 263, 264, 388, 650 ; 
33 St. 204. 319, 597, 1016, 1018. l 069, 1081, 2370; 34 St. 140, 145, 
375, 377, 1024, 1037; 35 St. 73, 83. 312, 444, 464, 795, 803, 814. A. 36 
St. 855, l 058 ; Rp. 45 St. 986. S. 36 St. 703, 1058 ; 37 St. 518 ; 38 
St. 77, 582 ; 39 St. 123, 969 ; 40 St. 561 ; 41 St. 3, 408, 1225, 1355 ; 
42 St. 552, 1174; 43 St. 390, 795, 1141: 44 St. 453, 934; 45 St, 200, 
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sec. 304) ; USCA Historical Note: This section (145), with 
the exception of the phrase "by the General Accounting 
Office," was derived from sec. 1, 36 St. 270. The above quoted 
phrase was substituted in the Code section for the words 
in the derivative section "by the proper auditor of the Treas
ury Department" by reason of sec. 304, 42 St. 2-1, vesting 
in and imposing upon the General Accounting Office, powers 
and duties theretofore exercised and discharged by the 
Comptroller of the Treasury, the Auditors of the Treasury, 
etc., as explained in the historical note under section 8 of 
this title. 25 U. S. C. 338,84 25 U. S. C. 383; 25 U. S. C. 
385 (sec. 1, 38 St. 583); 25 U. S . . C. 364. Sec. 2-25 U. S. C. 
43; 25 U.S. C. 385 (sec. 1, 38 St. 583). 

36 St. 292; Apr. 8, 1910; C. 146-An Act Authorizing the Secre
tary of the Interior to appraise certain lands in the State 
of Minnesota for the purpose of granting the same to the 
Minnesota and Manitoba R. Co. for a ballast pit.85 

36 St. 296; Apr. 12, 1910; C. 156-An Act To amend the Act of 
April 23, 1904 (33 St. 302), entitled "An Act for the survey 
and allotment of lands now embraced within the limits of the 
Flathead Indian Reservation, in the State of Montana, and 
the sale and disposal of all surplus lands after allotment," 
and all amendments thereto.86 

36 St. 326; Apr. 21, 1910; C. 183-An Act To protect the seal 
fisheries of Alaska, and for other purposes.87 Sec. 1-16 
U.S. C. 650; Sec. 3-16 U. S.C. 652; Sec. 6--16 U.S. C. 647 ; 
Sec. 9-16 U. S. C. 653, 658. · 

36 St. 330; Apr. 22, 1910; C. 187-An Act Authorizing the Sec
retary of the Interior to ascertain the amount due Tay-cum
e-ge-shig, otherwise known as ·william G. Johnson, and 
pay the same to his heirs out of the fund known as "For 
the relief and civiliza tion of the Chippewa Indians, in the 
State of Minnesota (reimbursable)." 88 

36 St. 348; May 6, 1910; C. 202-An Act Providing for the taxa
tion of the lands of the Omaha Indians in Nebraska.89 

36 St. 348; May 6, 1910; C. 203-An Act To amend the Act ap
proved December 21, 1904, entitled "An Act to authorize the 
sale and disposition of surplus or unallotted lands of the 
Yakima Indian Reservation in the State of Washington." 90 

36 St. 349; May 6, 1910; C. 204-An Act Granting lands for res
ervoirs, and so forth.01 Sec. 1-25 U. S. C. 320, (35 St. 781, 
7~)~ . 

36 St. 367; May 13, 19'10; C. 233-An Act To authorize the sale 
of certain lands belonging to the Indians on the Siletz 
Indian Reservation, in the State of Oregon.00 

36 St. 368; May 13, 1910; C. 234-An Act To amend sections 1, 
2., and 3 of chapter 3298, Thirty-fourth United States Stat
utes at Large, with reference to the drainage of certain 
Indian lands in Richardson County, Nebraska.94 

36 St. 440; May 2'7, 1910; C. 257-An Act To authorize the sale 
and disposition of the surplus and unallotted lands in Ben
nett County, in the Pine Ridge Indian Reservation, in the 
State of South Dakota, and making appropriation to carry 
the same into effect.95 

36 St. 448; May 30, 1910; C. 260-An Act To authorize the sale 
and disposition of a portion of the surplus and unallotted 
lands in Mellette and Washabaugh counties in the Rosebud 
Indian Reservation in the S'tate of South Dakota, and mak-

1562; 46 St. 279, 1115 ; 47 St. 15, 91, 820; 48 St. 362: 49 St. 176. 
1757; 50 St. 213, 564; 52 St. 291. Cited: Op. Sol. M. 5386, June 19, 
1923; Memo. Ind. Off., Apr. 21, 1927; Letter to Sen. Wm . H. King 
from Comm'r., Jan. 9, 1931; 53 I. D. 128; Mrdawakanton, 57 C. Cl~. 
357 ; U. S. v. Algoma, 305 U. S. 415: U. S. v. Bird~all, 233 U. S. 223 ; 
U. S. v. One Ford, 259 Fed. 645; U. S. v. Rowell, 243 U. S. 464; U. S. 
v. Sandoval, 231 U. S. 28; Yankton, 272 U. S. 351 : Yankton, 61 C. 
Cis. 40. 

84 R. Sec. 1, 45 St. 986, 991. 
85 Sg. 35 St. 169. 
86 .Ag. 33 St. 302. Sg. 35 St. 796. .A. 40 St. 1203. 
87 .Ag. 2 St. 298, 299; sec. 1, 2; 16 St. 419. S. 37 St. 417; 38 St. 

379, 582, 609, 822; 39 St. 262; 40 St. 105, 634; 41 St. 163, 874, 1015, 
1367: 42 St. 470, 1110, 1527; 43 St. 205, 822. 1014; 44 St. 330. 1178; 
45 St. 64. 1094: 46 St. 173, 1309: 47 St. 475, 1371; 48 St. 529; 49 
St. 67, 1309 ; 50 St. 261 : 52 St. 248. 

ss Sg. 25 St. 642. 
so c-ited: Knoepfler, 7 Iowa L. B. 232. 
oo .Ag. 33 St. 595. Sg. 12 St. 754, sec. 2. 

. 91 S,q. 35 St. 781. 
92 Also ·see 25 U. S. C. 465. 
93 Sg. 28 St. 325. A. 39 St. 123. Cited: Tydings, 23 Case & Com. 

743; Coos Bay, 87 C. Cis. 143. 
:» Sg. 7 St. 540. .A g. 34 St. 262. S. 38 St. 582. 
95 Sg. 12 St. 393, sec. 8; 12 St. 754, sec. 2 :. 17 St. 33!J, sec. 1. S. 38 

St. 383; 46 St. 169, 4. 36 St. 1058, C~ted; Tydmgs, 23 Cas. & 
Com. 743. 

ing appropriation and provision to carry the same into 
effect. 06 

36 St. 455; June 1, 1910; C. 264-An Act To authorize the survey 
and allotment of lands embraced within the limits of the 
Fort Berthold Indian Reservation, in the State of North 
Dakota, and the sale and disposition of a portion of tile 
surplus lands after allotment, and making appropriatiO'Il and 
provision to carry the same into. effect.u7 

36 St. 468; June 17, 1910: C. 297-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1911, and for 
other purposes. 

36 St. 533; June 17, 1910; C. 299-An Act To open to settlement 
and entry under the general provisions af the homestead laws 
of the United States certain lands in the State of Oklahoma, 
and for other purposes. 98 

36 St. 557; June 20, 1910; C. 310--An Act To enable the people 
of New Mexico to form a constitution and state government 
and be admitted into the Union on an equal footing witb tile 
original States; and to enable the people of Arizona to form 
a constitution and state government and be admitted into 
the Union on an equal footing with the original States.99 

36 St. 580; June 22, 1910; C. 313-,--An Act Authorizing the Omaha 
tribe of Indians to submit claims to the Court of Claims.1 

36 St. 582; June 22, 1910; C. 315--An Act To pay funeral and 
transportation expenses of certain Bois Fort Indians. 

36 St. 582; June 22, 1910; C. 316--An Act Granting to the Silet;.~, 
Power and Manufacturing Company a right of way for 'l 
water ditch or canal through the Siletz Indian Reservation, 
in Oregon. 

36 St. 588; June 22, 1910; C. 327-An Act To authorize the -
Lawton and Fort Sill Electric Ry. Co. to construct and oper
ate a railway through the public lands reserved far Indian 
school purposes, of township two north, range eleven west, 
Indian meridian, Comanche County, Oklahoma, and for other 
purposes.2 

36 St. 602; June 23, 1910; C. 369-An Act To authorize the Secre
tary af the Interior to sell a portion of the unallotted lands 
in the Cheyenne Indian Reservation, in S'outh Dakota, to the 
Milwaukee Land Co. for town-site purposes.3 

36 St. 703: Jnne 25. 1910; C. 384-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
yea.i:· euumg June i:iU, 1911, and for other purposes! 

36 St. 774: June 25. 1910; C. 385~An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
lUlU, aud for other purposes." 

36 St. 829; June 25, 1910; C. 400-An Act For the relief of the 
Saginaw, Swan Creek, and Black River band of Chippewa 
Indians in the State of Michigan, and .for other purposes.6 

36 St. 832; June 25, 1910; C. 403-An Act Granting to Savanna 
Coal Company right to acquire additional acreage to its 
existing coal lease in the Choctaw Nation, Pittsburg County, 
Oklahoma, and for other purposes. 7 

36 St. 833; June 25, 1910; C. 405-An Act To authorize the 
cancellation of trust patents in certain cases. 

36 St. 836; June 25, 1910; C. 408-An Act To authorize the 
Secretary of the Interior to issue a patent to the city of 
Anadarko, State of Oklahoma, for a tract of land, and for 
other purposes.8 

36 St. 855; June 25, 1910; C. 431-An Act To provide for deter
mining the heirs of deceased Indians, for the disposition 
an<;l sale of allotments of deceased Indians, for the leasing 
of allotments, and for other purposes.9 Sec. 1-25 U. S. C. 

oo Sg. 17 St. 333, sec. 1. 8. 38 St. 383; 40 St. 561; 41 St. 3, 408. A. 36 
St. 1058. Cited: Tydings, 23 Case & Com. 743. 

97 Sg. 12 St. 393, se:.<. 8. S. 37 St. 631; 38 St. 383, 681; 39 St. 123, 
1131; 41 St. 595; 43 St. 817. Cited: Tydings, 23 Case & Com. 743. 

98 S. 37 St. 33, 518; 39 St. 937. Cited: U. S. v. Rowell, 243 U. S. 464. 
oo S. 37 St. 39; 46 St. 1202, 1204; 48 St. 960; 50 St. 5::!6. Cited: CavC'll, 

3 Ol,la. S. R. J. 208; U. S. v. CandPlaria. 271 U. S. 432; U. ·s. v. Chavey, 
290 U. S. 357 ; U. S. v. Sandoval, 231 U. S. 28. 

1 Sg. 10 St. 104l'l. S. 43 St. 8!!0. Cited: U. S. v. Omaha, 253 U. S. 275; 
Otoe, 52 C. Cls. 424. 

2 S. 37 St. 495. 
s Sg. 35 St. 460. · 
4 Rg. 3 St. 723, sec. 1; 35 St. 102; 36 St. 274. Cited: Heckman, 224 

u. s. 413. 
5 Sg. 26 St. 853; 35 St. 346, 802, 986; 36 St. 213. Cited: 28 Op. A. G. 

568; McMurray, 62 C. Cis. 458. 
6 A. 43 St. 137 . 
7 A. 39 St. 870. 
8 Cited: MullPn v. U. S .. 224 U. S. 448. 
9 Aq. 4 St. 737 . sec. 13; 12 St. 819; 14 St. 515, sec. 8; 17 St. 463, 

<1~'C. 7; 1~ St. 450. f:ec. 8: 1!) St . 199 sec. 3; 24 St . 388; 25 St. 642; 
2({ St. 794 ; 2~ St. 876 ; 30 St. 571 9fl0 : 31 St. 1 Orl8 ; 32 St. 43. 245, 
400 ; 35 St. 444. 1016, 1098. sec. 50, 53 ; 36 St. ?89. .A. 37 St. 678 : 
39 St. 123; 45 St . .161 ; 48 St. 647. 1$. 36 St. 1058; 37 St. 518; 38 
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372.loJ (See USCA Historical Note); Sec. 2-25 U. S. C. 
373/~ (See USCA Historical Note); Sec. 3-25 U. S. C. 
408; Sec. 4-25 U. S. C. 403; Sec. 5-18 U. S. C. 115; Sec. 
6-18 U. S. C. 107, 104; Sec. 7-25 U. S. C. 407; 12 Sec. 8-
25 U. S. C. 406; Sec. 9-25 U. S.C. 333 (sec. 3, 24 St. 389) ; 
Sec. 10-25 U. S.C. 351; Sec. 13-43 U. S.C. 148; Sec. 14-
25 U. S. C. 352; 13 Sec. 16-25 U. S. C. 312 (sec. 1, 30 St. 
990; sec. 23, 32 St. 50). (See USCA Historical Note) ; Sec. 
17-25 U. S. C. 331 (sec. 1, 24 St. 388; sec. 1, 26 St. 794). 
(See USCA Historical Note) ; 25 U. S. C. 336 (26 St. 795, 
sec. 4); 14 Sec. 22-25 U. S. C. 191 (30 St. 596, sec. 6) ; 
Sec. 23-25 U. S. C. 47 (35 St. 71) ; 25 U. S. C. 93 ; 1 ~ Sec. 
31-25 U. S. C. 337; USCA Historical Note: Section 31 
instant Act provided for determining the heirs of, and for 
the disposition of allotments of, deceased Indians. A ref
erence in this section to the amendment of the General 
Allotment Laws "by section - of this Act" was intended, 
apparently, for section 17 of 36 St. 863, amending section 1 
of Act February 28, 1891, which section amended sec
tion 1 of the General Allotment Act of February 8, 1887, 
set forth, with said amendments incorporated therein, at 
25 U. S. C. 331. Sec. 32-25 U. S. C. 353; Sec. 33-25 
u.s. c. 353. 

36 St. 873; Jan. 20, 1910; J. Res. No. 5-Joint Resolution Au
thorizing the Secretary of the Interior to pay to the Winne
bago tribe of Indians interest accrued since June 30, 
1909.16 

36 St. 877; Apr. 12, 1910; J. Res. No. 20-Joint Resolution Amend
ing a "Joint Resolution authorizing the Secretary of the 
Interior to pay to the Winnebago tribe of Indians interest 
accrued since June 30, 1909," approved January 20, 19,10 
(Senate J. Res. Numbered 58) .17 

36 St. 879; May 11, 1910; J. Res. No. 26-Joint Resolution To 
supply a deficiency in the appropriation for printing and 
binding for the Treasury Department for the fiscal year 
1910, and for other purposes.18 

36 St. 909 ; Feb. 15, 1911; C. 79----An Act To authorize the 
Chucawalla Development Company to build a dam across 
the Colorado River at or near the mouth of Pyramid 
Canyon, Arizona ; also a diversion intake dam at or near 
Black Point, Arizona, and Blythe, California.19 

St. 77, 111, 234. 582; 39 St. 123. 969; 41 St. 3, 408. 549, 751, 1225; 
42 St. 552, 1174; 43 St. 132. 133, 376, .390, 1141; 45 St. 442; 46 St. 
1108; 48 St. 811. Cited: Brown, 39 Yale L. J. 307 ; Cain, 2 Minn. 
L. Rev. 177; Knoepfler, 7 Iowa L. B. 232; Reeves. 23 CasP & Com. 
727; Tydings, 23 Case & Com. 743; 29 Qp. A. G. 239; 33 Op. A. G. 
25; 36 Op. A. G. 98; 3 L. D. Memo. 435; 8 L. D. Memo. 347.;, 8 L. D. 
Memo. 764; Letter to W. P. Havenor, County Surveyor, .rocatello, 
Idaho, Jan. 22, 1920; Op. Sol. M. 5379, July 14, 1921, M. 5805, 
Nov. 22, 1921, M. 5379, Apr. 27, 1922. M. 7599, June 9. 1922 ; M. 21849, 
Mar. 19, 1927; M. 2121, Apr. 12, 1927; Memo. Ind. Off., Apr. 21. 1927; 
Op. Sol., Sept. 21. 1927; M. 24538, :May 14, 1928; M. 25258, June 26, 1929; 
Op. A. G., Oct. 5, 1929; Memo. Sol., July 8, 1933; Op. Sol., M. 27499, 
Aug. 8. 1'933. M. 27645, Dec. 22. 1933; MPmo. Ind. Off .. Jan. 31, 1934, 
May 11. 1934; Memo. Sol., Nov. 11, 1935; Memo. Sol. Off., Oct. 22, 
1936; Memo. Sol., Aug. 14. 1937, Aug. 20. 1938: Memo. Ind. Off., Nov. 
15, 1938 ; Memo. Sol., Mar. 28. 1939 ; 40 L. D. 120 ; 40 L. D. 179 : 
40 L. D. 212 ; 42 L. D. 493 : 43 L. D. 101 : 43 L. D. 125 ; 43 L. D. 
504 ; 44 L. D. 188 ; 44 L. D. 520; 48 L. D. 455 ; 54 I. D. 401 ; 54 I. D. 
555 ; Bertrand, 36 F. 2d 351 ; Blanset, 256 U. S. 319 : Bond. 181 Fed. 
613; Bowling, 290. Fed 438: Button. 7 F. Supp. 597; Childers, 270 
U. S. !'ifi5; Dixon. 26R Fed. 287i: Egan. 246 U. R. 227; Ex p. Pero, 99 
F. 2d 28 : Hallam, 49 F. 2d 103; Hallowell, 239 U. S. 506; Uampton, 
22 F . 2d 81 ; In re JessiP's, 259 Fed. '94; Iowa. 217 Fed. 11: Johnson. 
2P3 FPd. 954: LanP. 241 U. S. 201 ; McDou!!al. 273 Fed. 1J 3; Micka diet. 
258 U. S. 609; Miller, 249 U. S. 308; Nimrod, 24 F. 2d 613; Parr, 
197 Fed. 302 ;· Pel-ata-yakat, 188 Fed. 387 ; People ex rei, Charles, !:! .1!'. 
Supp. 29[); Perryman, 238 U. S. 148: Red Hawk, 39 F. 2d 293; Skeem. 
273 Fed. 9R; St. Marie, 24 F. Supp. 237: Stookey, 58 F. 2d !'i22; U. S. v. 
Al!roma, 305 U. S. 415; U. S. v. Barnett, 7 F. Surm. 573; TJ. S. v. Bowling, 
256 U. S. 484; U. S. v. DPwey. S. D., 14 F. 2<'1 784: U. S. v. Glacipr, 
17 .F'. Supp. 411 ; U. S. v. Harris. 100 F. 2d 268; U. S. v. Howard 8 F. 
Sunp. 617; U. S. v. Jnr]{SOn. 280 U. S. 183; U. S. v. Lewis, 05 F. 2rt 
2R6; TT. S. v. Mathewl'on, 32 F. 2d 745: U. S. v . Nez Perce. 95 F. 2d 
232 ; U. S. v. Nez. Perce. 267 Fed. 495 ; U. S. v. Payne, 264 U. S. 446 ; 
U. S. v. Powers. 30!5 TJ. S. !'i27; U. S. v. Sherburne, 68 F. 2d 155: 
U. S. v. 12 Bottles. 201 FP<l 191. 

1o A. 4!5 St. H\1 ; 48 St. 647. 
n S. 37 St. 678. 
12 Also sPe 2!5 U. S. C. 407a (thP anthority grantPd by this l'ection

Act Mar. 4. 1933. S"C. 1. 47 Rt. J568. as nmended. Junp 16. 1933, 4~ 
St. 311; Mar. 5, 1934, 48 St. 397; Ma:v 6. 1'936. 49 St. 1266, by its term <: 
evpired Rept. 4, 1936) : 2!'i U. S. (' 407b (Mar. 4. Hl33 sec. 2, 47 St. 
1 569) ; 25 U. S. C. 407c (Mar. 4. 1933, sec. 3, 47 St. 1569). 

13 Alsfl l'Pe 25 T • S. r. 352n ( 44 St. 1247) ; 25 u. s. c. 352b (sec. 2, 
44 St. 1247. as added 46 St. 1205). 

14 Effective July 1, 19%. tbe pprmanent appropriation providpd fpr 
in the last RPntencP of 25 U. S C'. R36 wns renPaled by Act June 26. 
1934. s. 1. 48 St. 1225. SeP i"Pc. 725 (b) of Title 31. 

15 .~. 3!' St. J 2fl . sec. 1 : 44 St. !l36. Also c:oe 25 TJ. S. C'. 148. 
16 Sq. 3o Rt. 7Rl. .A. 36 St. 877. Cited: Memo. Sol., Mar. 6, 1937. 
11 Af7. Hfl St. R73. 
18 Sq. 35 St. 70. 
19 Sg. 34 St. 386 ; 36 St. 593. 

36 St. 913; Feb. 16, 1911; C. 91-An Act Authorizing homestead 
entries on certain lands formerly a part of the Red Lake 
Indian Reservation, in the State of Minnesota.20 

36 St. 927; Feb. 21, 1911; C. 143-An Act To ratify a certam 
lease with the Seneca Nation of Indians. 

36 St. 1037; Mar. 3, 1911; C. 209-An Act Making appropriation 
for the support of the Army for the fiscal year ending June 
30, 1912. 10 u. s. c. 642. 

36 St. 1058; Mar. 3, 1911 ; C. 210-An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian Affairs, for fulfilling treaty stipulations with various 
Indian tribes, and for other purposes, for the fiscal year 
ending June 30, 1912.2.1 Sec. 1-25 U. S. C. 300; 22 25 U. S. C. 
301; 23 See USCA Historical Note. Sec. 17-25 U. S. C. 11: 
25 U. S. C. 156. Sec. 27-25 U. S. C. 143. Sec. 28-25 
u.s. c. 118. 

36 St. 1080; Mar. 3, 1911 ; C. 218-An Act To amend section 
three of the Act of Congress of May 1, 1888, and extend the 
provisions of section 2300 and one of the Revised Statutes 
of the United States to certain lands in the State of Mon
tana embraced within the provisions of said Act, and for 
other purposes.2

' 

36 St. 1081; Mar. 3, 1911; C. 220-An Act To authorize the 
Greeley-Arizona Irrigation Co. to build a dam across the 
Colorado River at or near Head Gate Rock, near Parker, in 
Yuma County, Arizona.25 

36 St. 1087; Mar. 3, 1911; C. 231-An Act To codify, revise, and 
amend the laws relating to the judiciary.26 p. 1167-25 
U. S. C. 345 (sec. 1, 28 St. 305 ; sec. 1, 31 St. 760). See 
USOA Historical Note. Sec. 27-28 U. S. C. 51; Sec. 24-
28 U. S. C. 41, par. 24; Sec. 291-18 U. S. C. 549. 

36 St. 1170; Mar. 4, 1911; C. 237-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1912, and 
for other purposes.27 

36 St. 1289; Mar. 4, 1911; C. 24Q-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
1911 and for prior years, and for other purposes.28 

36 St. 1345; Mar. 4, 1911; C. 246-An Act To provide for allot
ments to certain members of the Hoh, Quileute, and Ozette 
tribes of Indians in the State of Washington.29 

3G St. 1356; Mar. 4, 1911; C. 272-An Act Relating to homestead 
elltries in the former Siletz Indian Reservation in the State 
of Oregon. 

::w St. 1358; Mar. 4, 1911; C. 276-An Act Authorizing the sale 
of portions of the allotments of Nek-quel-e-kin, or Wapato 
John, and Que-til-qua-soon, or Peter, Moses agreement 
all o ttees. 80 

36 St. 1363; Mar. 4, 1911; C. 285-An Act Making appropriations 

20 Sg. 27 St. 260. S. 40 St. 917. Cited: Tydings, 23 Case & Com. 743; 
Chippewa, 80 C. Cls. 410. 

21 Sg. 4 St. 46 ; 4 St. 442 ; 7 St. 99, 213, 235, 236, 425; 11 St. 614, 
730; 12 St. 1172; 14 St. 687; 15 St. 622. 637. 640, 652. 676; 16 St. 
720 ; 19 St. 256; 24 St. 388 ; 25 St. 645, 894; 26 St. 1029 ; 27 St. 62, 
139, 644; 30 St. 90; 32 St. 263, 998; 33 St. 207, 1069; 34 St. 375. 
377 : 35 St. 51. 464 ; 36 St. 272, 288, 384. 858. .Ag. 33 St. 224 ; 36 
St. 276. 442, 451. Rg. 25 St. 688; 36 St. 275. RpfJ. 30 St. 93. A. 37 
St. 518. Rp. 38 St. 582 : 45 St. 986. S. 37 St. 67. 518; 38 St. 77, 
!1~2. 1219; 39 St. 123, 969; 40 St. 561; 41 St. 3. 408, 1225: 42 St. 
437. 552. 1174; 43 St. 390. 1141 ; 44 St. 453, 934: 45 St. 200, 1562. 
Cited: Tydings. 23 C'asP & Com. 743; Op. Sol., M. 5386. JnnP 19. 1fl23; 
Memo. Ind. Off .. Apr. 21, 1927; Letter of Ass't Sec'y to Sec'y of War, 
Feb. 26, 1932; 51 I. D. 613; 54 I. D. 90; Creek, 78 C. Cis. 474; Mrda .. 
wakanton. 57 C. Cis. 357; Turner. 248 TJ. S. R54: U. S. v. Bird~all, 2~3 
TJ. S. 2?3; U. S. v. One Ford. 259 Fed. 645; U. S. v. Seminole, 299 
U. S. 417; Yankton, 61 C. Cis. 40. 

22 R. sec. 1, 4fi St. 9Rfl. !191. 
23 R. sec. 1. 45 St. 986. 991. 
2t Ag. 25 St. 133. Cit"d: 1\fpmo. Ind. Off., Apr. 21', 1927. 
~5 S?. 34 Rt. 386. .Ag. 36 St. o93. 
26 Sg. 10 St. 612, se<'. 1; 12 St. 765, sec. 1: 17 St. 85, sec. 13. Rg. 

12 Rt. 706, sec. 7; 12 St. 766. sPc. 7; 14 St. 537. sec. 42: 15 Rt. 75. l'PC. 
2; 18 St-. 182. src. 15. R 4!l St. 6!5o. A. 37 St. 46. 59; 39 St. 386; 
42 St. 816; 44 St. 237, 736; 4!5 St. 1143; 46 St. 495; 47 St. 300. Citr>a: 
Brown, 39 Yal~ L. J. 307; 6~d Cong., 1st & 2i! sess., SPn. Rept. No. 
147, Vol. 1; 8 L. D. Mnmo. 764; 44 L. D. 531; Button. 7 F. Snnp. 597; 
Ex p. Pero. 99 F. 2rt 28: Ford. 260 Fed. 657; In re Jessie's Heirs. 259 
F'ert. 94; JollnRon. 234 U. S. 422; KennPdy. 23 F. Supn. 771; Mrf'ul
lou rrh, 243 Fen. 82!3; MitchPll. 22 F. 2d 771; Peonl~> ex rel Charl~>s, 
8 F . Supp. 295; Ric~>, 2 F . Rupp. 669; TJ. S. v . Innba. 291 Ti't>d. 416; 
U . S. v. Ladley, 51 F. 2d 756; U. S. v. Seminole, 299 U. S. 417; U. S. 
PX rel. Charley, 62 F. 2d 955 ; Vinson, 44 F. 2d 772; Washburn, 7 F . 
Supp. 120. 

27 S. 36 St. 1289. 
28 ,<::tg. 11 St. 611 ; 26 St. 853 ; 34 St. 1403 ; 36 St. 1215. 
20 Sg. 12 St. 971. Cited: Op. Sol., M. 24358, May 14, J 928; 54 I. D. 71 ; 

Halbe1·t. 283 U. S. 753; Mitchell, 22 F. 2d 771; U. S. v. Provoe, 283 
u. s. 753. 

80 Sg. 34 St. 55. 
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for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1912, and for other purposes. 31 

36 St. 1609; Mar. 23, 1910; C. 121-An Act Granting pensions 
and increase of pension to c~rtain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1687; Apr. 18, 1910; C. 171-An Act For the relief of 
Horace C. Dale, administrator of the estate of Antoine 
Janis, senior, deceased, of Pine Ridge, South Dakota.32 

36 St. 1698; Apr. 22, 1910; C. 19(}-An Act Authorizing the Secre
tary of the Interior to make allotment to Frank H. Pequette. 

36 St. 1700; May 6, 1910; C. 214-An Act For the relief of Samuel 
W. Campbell. 

36 St. 1751; June 7, 1910; C. ~68-An Act Granting pensions 
to certain soldiers and sailors of wars other than the civil 
war and to certain widows and dependent relatives of such 
soldiers and sailors. 

36 St. 1752; June 7, 1910; C. 269-An Act Granting pensions 
and increase of peusions to certain soldiers and sailors of 
the regular army and navy and wars other than the civil 
war and -to certain widows of such soldiers and sailors. 

36 St. 1753; June 7, 1910; C. 270-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy and wars other than the civil 
war, and to certain widows and dependent relatives of such 
soldiers and sailors. 

36 St. 1758; June 7, 1910; C. 273-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1760; June 7, 1910; C. 274-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the.civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1762; June 7, 1910; C. 275-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows ~nd depend
ent relatives of such soldiers and sailors. 

36 St. 1766; June 9, 1910; C. 279-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 

. Regular Army and Navy and wars other than the civil war 
and certain widows and dependent relatives of such soldiers 
and sailors. 

36 St. 1805; June 17, 1910; c. 303-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to certain widows and 
dependent relatives of such soldiers and sailors. 

36 St. 1806; June 17, 1910; C. 304-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1807; June 17, 1910; C. 305-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1809; June 22, 1910; C. 333-An Act For the relief of 
Rasmus K. Hafsos. 

36 St. 1810; June 22, 19'10; C. 335-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy and wars other than the civi1 
war, and certain widows and dependent relatives of such 
soldiers and sailors. 

36 St. 1811; June 22, 1910; C. 336-An Act For the relief of 
Garland and Bergh. 

36 St. 1813; June 22, 1910; C. 344-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1815; June 22, 1910; C. 345-An Act Granting pensions 
· and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 

31 Sn. 3 St. 723. sec. 1 ; 35 St. 102. Cited: Heckman, 224 U. S. 4:1.3, 
82 Sp. 25 St. 88!3. 

of wars other than the civil war, and to the widows and 
dependent relatives of such soldiers and sailors. 

36 St. 1816; June 22, 1910; C. 346-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1818; June 22, 1910; C. 348-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1843; June 22, 1910; C. 352-An Act Granting pensions 
and increase of pensions to certain soLdiers and sailors of 
the Regular ..(\.rmy and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1843; June 22, 1910; C. 353-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1859; June 23, 1910; 0. 375-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and wars other than the civil 
war, and certain widows and dependent relatives of such 
soldiers and sailors. 

36 St. 1860; June 23, 1910; C. 376--An Act Granting pensions 
and increase of pensions to ce1·tain soldiers and sailors of 
the Regular .Army and Navy, and certain soldiers and sailors 
of wars other than the civil war, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 1866; June 25, 1910; C. 459-An Act To reimburse G. H. 
Kitson for money advanced to the Menominee tribe of 
Indians, of Wisconsin. 

36 St. 1982; Feb. 17, 1911; C. 107-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows and depend
ent relatives of such soldiers and sailors: 

36 St. 1984; Feb. 17, 19'11; C. 108-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and soldiers and sailors of 
wars other than the Civil War, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 2000; Feb. 28, 1911; C. 182-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows and depend
ent relatives of such soldiers and sailors. 

36 St. 2064; Mar. 4, 1911; C. 308--An Act For the relief of 
Frances Coburn, Charles Coburn, and. the heirs of Mary 
Morrisette, deceased. 33 

36 St. 2099; Mar. 4, 1911; C. 311-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows and depend
ent relatives of such soldiers and sailors. 

37 STAT. 
37 St. 21; Aug. 17, 1911; C. 22-An Act Extending the time of 

payment to certain homesteaders in the Rosebud Indian 
Reservation, in the State of South Dakota.34 

37 St. 23; Aug. 19, 1911; C. 28-An Act Granting leave of absence 
of certain homesteaders. • 

37 St. 33; Aug. 22, 1911; C. 44-An Act To extend time of pay
ment of balance due for lands sold under Act of Congress 
approved June 17, 1910.35 

37 St. 33; Aug. 22, 1911; C. 45-An Act To authorize the Secre
tary of the Interior to withdraw from the Treasury of the 
United States the funds of the Kiowa, Comanche, and Apache 
Indians, and for other purposes.36 

37 St. 39; Aug. 21, 1911; J. Res. No. 8-Joint Resolution To 
admit the Territories of New Mexico and Arizona as States 
into the Union upon an equal footing with the original 
States.37 

-

33 Sq. 24 St. 338 ; 26 St. 794. 
34 Sq. 34 St. 1230 ; 36 St. 265. 
85 S.q. ~6 St. 5R3. 
86 Sg. 34 St. 213. 
37 Sg, 36 St. 557. 
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37 St. 44; Aug. 22, 1911; J. Res. No. 11-Joint Resolution To 
authorize the Secretary of the Interior to make a per capita 
payment to the enrolled members of the Choctaw, Chicka
saw, Cherokee, and Seminole Indians of the Five Civilized 
Tribes entitled to share in the funds of said tribes.88 

37 St. 45; Dec. 8, 1911; C. 1-An Act To provide a suitable 
memorial to the memory of the North American Indian. 

37 St. 46; Dec. 21, 1911 ; C. 3-An Act to Amend and reenact 
paragraph 24 of section 24 of Chapter 2 of an Act entitled 
"An Act to codify, revise, and amend the laws relating to 
the judiciary," approved March 3, 1911.3\J 25 U. S. C. 345; 
28 U. S. C. 41, par. 24. 

37 St. 59; Feb. 5, 1912; C. 28-An Act To amend sees. 90, 99, 
105, and 186 of an Act entitled "An Act to codify, revisP., 
and amend the laws relating to the judiciary," approYed 
March 3, 191V0 28 U.S. C. 170; 28 U. S.C. 180, 186. 

37 St. 64; Feb. 10, 1912; C. 37-An Act To authorize the sale of 
land within or near the town site of Midvale, Montana, for 
hotel purposes.~ 

37 St. 67; Feb. 19, 1912; C. 46--An Act To provide for the sale 
of the surface of the segregated coal and asphalt lands of 
the Choctaw and Chickasaw Nations, and for other pur
poses.42 

37 St. 78; Apr. 5, 1912; C. 70-An Act Authorizing the Secretary 
of the Interior to permit the Missouri, Kansas and Texas 
Coal Co. and the Eastern Coal and Mining Co. to exchange 
certain lands embraced within their existing coal leases in 
the Choctaw and Chickasaw Nations for other lands within 
said nations. 

37 St. 84; Apr. 13, 1912; C. 77-An Act Extending the time of 
payment to certain homesteaders on the Cheyenne River 
Indian Reservation, in the State of South Dakota, and 0n 
the Standing Rock Indian Reservation, in the States of 
South Dakota and North Dakota.43 

37 St. 85; Apr. 15, 1912; C. 78-An Act To provide for an exten
sion of time of payment of all unpaid payments due from 
homesteaders on the Coeur d'Alene Indian Reservation, as 
provided for under an Act of Congress approved June 21, 
1906.44 

37 St. 86; Apr. 18, 1912; C. 83-An Act Supplementary to and 
amendatory of the Act entitled "An Act for the division of 
the lands and funds of the Osage Nation of Indians in Okla
homa," approved June 28, 1906, and for other purposes.'~ 
Sec. 10-25 U. S.C. 58 (sec. 1, 30 St. 90) .46 

37 St. 91; Apr. 27, 1912; C. 91-An Act Providing for patents 
to homesteads on the ceded portion of the Wind River ReH
ervation in Wyoming.47 

37 St. 91; Apr. 27, 1912; C. 92--An Act Authorizing the Secretary 
of the Interior to subdivide and extend the deferred pay
ments of settlers in the Kiowa-Comanche and Apache ceded 
lands in Oklahoma.~ 

37 St. 111; May 11, 1912; C. 121-An Act To provide for th<' 

as Cited: U. S. v. Seminole, 298 U. S. 417. 
so AJ/. 36 St. 1094. Cited: Button, 7 F. Supp. 597; Ex p. Pero. 99 F . 2d 

28; First Moon, 270 U. S. 243; People, 8 F. Supp. 295 ; Rice, 2 F. Supp 
669; Waf'hhurn. 7 F. SupP. 120. 

4o A g. 36 St. 1123. A. 39 St. 386; 44 St. 237. 
~ Sg. 34 St 10R9. 
42 Sg. 32 St. 654; 34 St. 143; 36 St. 1070. A. 37 St. 518; 3R St. 77 

767, s. 38 St. 5~2; 39 St. 123. 866. 870 969; 40 St. 433. 561 ; 41 St. 2, 
3, 408. 1225. Cited: 1 L. D. Memo. 99; Op. Sol., M. 7316, May 2S. 
1924 ; U. S. ex rt>l. McAlt>stt>r, 277 Fed. 573. 

43 Sg. 35 ~t. 462. S . 3~ St. 383. 
44 Sg. 34 St. 336. Fl. 37 St. 1025. 
4s Sg. 30 St. 90 ; 34 St. 543. Ag. 34 St. 544. A. 40 St. 561. Cited. 

Reeves 23 Case & Com. 727; 12 L. D. Mt>mo. 64~: Op. Sol.. M. 40'7 
Jan. 4: 1922 : M. 8370. Aug. 15. 1922; Mt>mo. Sol. OfT .. June 8. 1 !l~ti : 
Op. Sol.. M. 18R20, Dec. 21. 1926; M. 24293, Junt> 10. 1928; Memo. 
Sol. Off., May 31. 1929. Sept. 18. 1929, Apt·. 22. 1910. Jut v 8. 1 !t:'(l 
Letter to Comm'r of Ind. Affairs from Sec'y of Int.. St>nt. 1!1:10: 
Memo. Sol. Off., Nov. 5. 1930. Mar. 10. 1931 : Op Sol.. M. 26731. ()rt 
14 1931; Op. Comp. Gen. to Sec'y, Feb. 4. 1932; Op. Sol., M. 27RWt 
Nov. 28 1034 : Lt>tter of Ass't Colll'm 'r to SPc'y of Int.. Dec. 1 fl. 1 !!05 ; 
Op. Sol.: M. 27fl63. Jnn. 26. 1937; 54 I. D. 5n5; 5!'1 I. D. 4:l6: Browning. 
6 F. 2d 801: Drummnnd. 34 F. 2o 755: G'obe. 81 F. 2d 143: Ilarri!'on 
264 Fed. 776: In re Dennio;;on, 38 F . 2d 662: In re Irwin . 60 F. 2!1 49!1 · 
Kenny. 250 U. S. 58: L1t Mottt>. 254 U. S. 570; LPvinflale 241 TJ . S 
432; McCurdy. 246 U. S. 263: Morri~on. 6 F 2d 811 ; Mndd. 14 F. 2d 
430; Ne-Kah-Wab-Sht>-Tun Kah, 290 Fed. 303: Rhaw, 276 U. S. 57fi 
Tapp, 6 F. Supp. 577 : Taylor. 51 F. 2d 892 : Taylor. 51 F . 2d 8R4 : 
U. S. v. Board, 26 F . Supp. 270: U. S. v. Carson, Hl F . Snpp. 616: 
u s v Grav, 284 Fed. 103: U. S. v. Hale. 51 F. 2o fl2!); U. S. v . 
Harris, · 2°3 'Feo. 389: U. S. v. Howard. 8 F . ~llJlP 617: U. S v. 
Hughes, 6 F. Suop. 972: U. S. v. Johnson. 87 F. 2d 155: U. R. v . 
La Motte. 67 F. 2d 7f'8; U. S. v. Law. 250 Fed. 218; U. S. v. Mummert, 
J 5 F. 2d 926: U. S. v. Ram~om. 284 Fed. 108: U. S. v. Sands, 94 F . 
2d 156: U. S. v. Yakima, 274 FPd. 115; Work, 266 U. S 161. 

4o S. 37 St. 521. At><' 1 : 40 St. 578, sec. 17 ; 45 St. 1307. 
41 Sg. 33 St. 1 021 : 36 St. 265. 
~ Sg. 34 St. 550 ; 36 St. 266. S. 38 St. 582. 

disposal of the unallotted land on the Omaha Indian Reser
vation, in the State of Nebraska.49 

37 St. 122; June 4, 1912; ·c. 151-An Act To relinquish, release, 
remise, and quitclaim all right, title, and interest of the 
United States of America in and to all the lands held under 
claim or color of title by individuals or private ownership 
or municipal ownership situated in the State of Alabama 
which were reserved, retained, or set apart to or for the 
Creek Tribe or Nation of Indians under or by virtue of the 
treaty entered into between the United States of America 
and the Creek Tribe or Nation of Indians on March 24, 
1832, and under and by virtue of the treaty between the 
United States of America and the Creek Tribe or Nation 
of Indians of the ninth day of August, 1814.60 

37 St. 125; June 6, 1912; C. 155-An Act Authorizing the Secre
tary of the Interior to classify and appraise unallotted 
Indian lands.51 2:> U. S. C. 425. 

37 St. 131; June 10, 1912; C. 164-An Act To authorize the Clin
ton and Oklahoma Western Ry. Co. to construct and operate 
a railway through certain public lands, and for other pur
poses. 

37 St. 186; July 1, 1912; C. 189-An Act To authorize the sale 
of certain lands within the Umatilla Indian Reservation to 
the city of Pendleton, Oregon. 

37 St. 187; July 1, 1912; C. 190-An Act For the relief of the 
Winnebago Indians of Nebraska and Wisconsin. 112 

37 St. 189; July 9, 1912; C. 221-An Act To correct an error in 
the record of the supplemental treaty of September 28, 1830, 
made with the Choctaw Indians, and for other purposes.53 

37 St. 192; July 10, 1912; C. 229---An Act Authorizing the sale 
of certain lands in the Flathead Indian Reservation to the 
town of Ronan, State of Montana, for the purposes of a 
public park and public-school site. 

37 St. 194; July 19, 1912; C. 240-An Act To provide for the 
payment of drainage assessments on Indian lands in Okla
homa.54 

37 St. 195; July 19, 1912; C. 241-An Act Providing for the sale 
of the Lemhi School and Agency plant and lands on the 
former Lemhi Reservation in the State of Idaho. 

37 St. 196; July 20, 1912; C. 244-An Act To provide an exten
sion of time for submission of proof by homesteaders on 
the Uintah Indian Reservation. 55 

37 St. 197; July 22, 1912; C. 248-An Act Authorizing the sale 
of certain lands in the Colville Indian Reservation to the 
town of Okanogan, State of Washington, for public park 
purposes. 50 

37 St. 360; Aug. 23, 1912; C. 350-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1913, and 
for other purposes.57 Sec. 1-25 U. S. C. 61; 31 U. S. (), 
583 (26). 

37 St. 417; Aug. 24, 1912: C. 355-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1913, and for other purposes.68 Sec. 
8-25 u. s. c. 34.59 

37 St. 485 ; Aug. 24, 1912; C. 366-An Act Conferring upon the 
Lawton Railway and Lighting Co. the privileges, rights, 
and conditions heretofore granted the Lawton and Fort 
Sill Electric Company to construct a railroad across cer
tain lands in Comanche County, Oklahoma.00 

37 St. 497; Aug. 24, 1912; C. 562-An Act To amend an Act en
titled ''An Act to provirle for the final disposition of the 
affairs of the FiYe Oh-ilized Trihes in the Indian Territory, 
ann for other purposes," approved April 26, 1906 (34 St. 
137).Gl 

37 St. 4!17; Angnst 24, 1912; C. R70-An Act To make uniform 
charges for furnishing copies of records of the Department 

4o SQ. 22 St. 341 ; 23 St. 630. A. 43 St. 726. Cited: Tydings, 23 Case 
8- Com. 743: Memo. Sol. Off., Jan. 22. 1936, Dec. 30, 1938; Chase, 
238 Fed. 887 : Chase. 256 U. S. 1 ; Clay, 282 Fed. 268. 

so S.Q. 7 St. 120. 366 . 
51 Cited: 36 Op. A. G. 506. 
52 Cited: Memo. Sol., Mar. 6, 1937. 
53 Aq. 7 St. 340. 
54 A. :19 St. 673. S. 45 St. 1623. 
55 Rg. 32 St. 263. 
56 Sg. 34 St. 80. A. 37 St. 594. 
57 S. 37 St. 518 : 38 St. 77. 
l'i8 Sg. 35 St. 10~: 36 St. 326. Cited: Report of Status of Pueblo of 

Pojoaque. Nov. 3. 1932. 
6n A. 53 St. 810. 
oo ,(;!_a. 36 St. 26R. 588. 
61 An. 34 St. 137. Cited: Memo. Sol., May 19, 1936; Bowling, 299 

Fed. 438. 
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of the Interior and of its several bureaus.62 Sec. 1-5 U. S.C. 
488; Sec. 5-15 U.S. C. 134; Sec. 5-35 U.S. C. 14, 78. 

37 St. 499; Aug. 24, 1912 ; C. 373-An Act To give effect to the 
convention between the Governments of the United States, 
Great Britain, Japan, and Russia for the preservation and 
protection of the fur seals and sea otter which frequent the 
waters of the north Pacific Ocean, concluded at Washing
ton July 7, J91l.63 Sec. 1-16 U. S. C. 632: Sec. 2-16 
U. S. C. 633; Sec. 3-16 U. S. C. 634; Sec. 11-16 U. S. C. 
642, 650; Sec. 12-16 U. S. C. 643; Sec. 13-16 U. S. C. 
643a. 

37 St. 518; Aug. 24, 1912; C. 388-An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian Affairs, for fulfilling treaty stipulations with vari
ous Indian tribes, and for other purposes, for the fiscal 
year ending June 30, 1913.6

! Sec. 1-25 U. S. C. 250; 25 
u. s. c. 253; 25 u. s. c. 275; 65 25 u. s. c. 22; 66 25 u. s. c. 
58 (sec. 1, 30 St. 90; ~ec. 10, 37 St. R8) .&7 

37 St. 569: Aug. 24, 1912: C. 391-An Act Making appro
priations for the support of the Army for the fiscal year 
ending June 30. 19'13. and for other purposes. 

37 St. 594; Aug. 26, 19,12: C. 407-An Act To amend an Act 
entitled "An Act authorizing the sale of certain lands in 
the Colville Indian Reservation to the town of Okanogan, 
State of Washington, for public park purposes," approved 
July 22, 1912.68 

37 St. 595; Aug. 26, 1912; C. 408-An Act Making appropriations 
to supply deficiencies i:n appropriations for the fiscal year 
1912 and for prior years, and for other purposes.69 Sec. 
1-31 u. s. c. 423, 583. 

37 St. 631: Apr. 3, 1912: J. Res. No. 11-Joint RPsolution To 
authorize allotments to Indians of the Fort Berthold In
dian Reservation, North Dakota, of land valuable for 
coal.70 

37 St. 634; June 4, 19'12; J. Res. No. 22-Joint Resolution To 
authorize and direct the Great Northern Ry. Co. and the 
Spokane and British Columbia Ry. Co. in the matter of 
their conflicting claims or rights of way across the Col
ville Indian Reservation, in the State of Washington, 
in the San Poil River Valley, to readjust their respectiYe 
locations of rights of way at points of conflict, in such 
manner as to allow each company an equal right of way 
through said valley; and in case of their failure so to do 
to authorize and direct the Secretary of the Interior to 
readjust said rights of way.n 

37 St. 649; Jan. 8, 1913; C. 7-An Act Amending an Act en
titled "An Act to authorize the registration of trademarks 
used in commerce with foreign nations or among the sev
eral States or with the Indian tribes, and to protect the 
same." 72 15 U. S. C. 85. 

37 St. 652: Jan. 27, 1913; C. 15-An Act Granting certain lands 
for a cemetery to the Fort Bidwell People's Church Asso
ciation, of the town of Fort Bidwell, State of California, 
and for other purposes. 

37 St. 653; Jan. 28, 1913; C. 17-An Act Affecting the town 
sites of Timber Lake and Dupree in South Dakota.73 

37 St. 665; Feb. 11, 19113: C. 37-An Act Providing when 
patents shall issue to the pnrchaser or heirs of certain 
lands in the State of Oregon.74 

37 St. 668: Feb. 13, 19,15 : C. 44-An Act Repealing the provision 

oz Rg. 33 St. 185. Sg. 34 St. 139. 
63 Sg. 37 St. 1542. S. 38 St. 4. 1222. 
64 Sg. 1 St. 425, sec. 9 ; 4 St. 442 ; 7 St. 46. 99. 213. 235 . 236. 425 ; 

11 St. 614, 730; 12 St. 282. sec. 7; 1172; 15 St. 622. 637; 15 St. 
640, 652. 658. 676 ; 16 St. 570. sec. 3 : 720 ; l 7 St. 136. sec. 1. 2 ; 
18 St. 35, 450 ; 19 St. 256; 24 St. 388; 25 St. 645, 894 ; 26 St. 
1029; 27 St. 139. 644; 30 St. 90: 32 St. 656; 33 St. 597, 1016: R4 
St. 375. 1037. 1050; R5 St. 463; 36 St. 270. 273, 287, 533. 858, 106R 
1070. 1074; 37 St. 399. Ag. 36 St. 1066; 37 St. 67. Rp. 45 St. 1307. 
A. 38 St. 77, 582; 42 St. 829: 45 St. 493. S . 38 St. 77, 208, 1182. 
767 ; 39 St. 123, 969 : 40 St. 561 ; 41 St. 3, 408, 1 225 ; 42 St. 552. 
991, 1174: 43 St. 33, 390, 1141; 44 St. 453, 934: 45 St. 200. 15fP; 
46 St. 1519. Oited: Tydin,gs . 23 Ca se & Com. 743 ~ Memo. Ind. Off 
Apr. 21, 1927; 49 L. D. 370; Creek, 78 C. Cls. 474; Duwamish, 79 
~. Cis. 530; Medawakanton, 57 C. Cis. 357; U. S. v. Birdsall, 2R::l 
U. S. 223; U. S. v. One Ford, 259 Fed. 645 ; U. S. v. Seminole, 299 
u. s. 417. 

65 S. 42 St. 829. A. 45 St. 493. 
60 Superseded by Ex. Or. 6145, May 25, 193R. See Historical Note 

25 U. S. C. A. 21. 
&7 S. 40 Rt. 578, sec. 17: 45 St. 1307. 
66 Ag. 37 St. 197. 

-69 Sg. 11 St. 611 : 26 St. 853 ; 34 St. 1376. S. 38 St. 240. 
7o Sg. ::!6 St. 455. Sec. 2. 
n A,q. 18 St. 482 ; RO St. 430. 990. 
72 Ag. 33 St. 725 ; 34 St. 1251 ; 36 St. 918. 
ts Sa. ~5 St. 483 
74 Sg, ~3 St. 34? ; 3~ St. !30. 

of the Indian appropriation Act for the fiscal year ending 
June 30, 1907, authorizing the sale of a tract of land re
served for a hurial ground for the Wyandotte Tribe of 
Indians in Kansas City, Kansas. 75 

37 St. 675; Feb. 14, 1913; C. 54-An Act To authorize the sale 
and disposition of the surplus and unallotted lands in the 
Standing Rock Indian Reservation, in the States .of South 
Dakota and North Dakota, and making appropriation and 
provision to carry the same into effect,16 

37 St. 678: Feb. 14, 1913: C. 55-An Act Regulating Indian al
lotments disposed of by will.77 25 U. S. C. 373, (36 Stat. 
856, sec. 2) . 

37 St. 679; Feb. 19, 1915; C. 59'----An Act To increase the pensions 
of surviving soldiers of Indian wars in certain cases.78 38 
u.s. c. 374. 

37 St. 704; Mar. 2, 1913; C. 93-An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1914. 

37 St. ·739; Mar. 4, 1913; C. 142-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1914, and 
for other purposes. 

37 St. 912; Mar. 4, 1913; C. 149'--An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
1913 and for prior years, and for other purposes.79 

37 St. 1007; Mar. 4, 1913; C.152-An Act Authorizing the Secre
tary of the Interior to lease to the operators of coal mines in 
Oklahoma ·additional acreage from the unleased segregated 
coal land of the Choctaw and Chickasaw Nations. 

37 St. 1007; Mar. 4, 1913; C. 153-An Act For the relief of 
Indians occupying railroad lands in Arizona, New Mexico, or 
California. 80 

37 St. 1015; Mar. 4, 1915; C. 165-An Act To authorize the sale 
of burnt timber on the public domain.81 Sec. 1-16 U. S. C. 
614; Sec. 2-16 U. S. C. 615. 

37 St. 1025; Mar. 3, 1913; J. Res. No. 13-Joint Resolution Pro
viding for extending provisions of the Act authorizing exten
sion of payments to homesteaders on the Coeur d'Alene 
Indian Reservation, Idaho. 82 

37 St. 1538; Feb. 7, 1911-Treaty with the United Kingdom of 
Great Britain and Ireland. 

37 St. 1542; July 7, 1911-Treaty with Great Britain, Japan aud 
Russia. . 

37 St. 1027; Aug. 17, 1911; C. 21-An Act For the relief of Eliza 
Choteau Roscamp. 

37 St. 1030; Apr. 12, 1912; C. 76-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors of 
wars other than the Civil War, and to widows of such 
soldiers and sailors. 

37 St. 1246; July 6, 1912; C. 215-An Act Authorizing the Secre
tary of the Interior to adjust and settle the claims of the 
attorney of record involving certain Indian allotments, and 
for other purposes:83 

38 STAT. 

38 St. 4; June 23, 1913; C. 3-An Act Making appropriations for 
sundry civil expenses of the Government for the fiscal year 
ending June 30, 1914, and for other purposes.8

"' 

38 St. 77; June 30, 1913; C. 4-An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian Affairs, for fulfilling treaty stipulations with various 
Indian tribes, and for other purposes, for the fiscal year end-

75 Sg. 10 St. 1160. Rg. 34 St. 348. 
76 Sg. 12 St. 754, sec. 2; 17 St. 333, sec. 1; 31 St. 847; 35 St. 463. 

S. 39 St. 123 ; 41 St. 1446. A. 40 St. 561. Oited: Tydings, 23 Case 
& Com. 743. 

11 Ag. 36 St. 856. S. 38 St. 582 ; 43 St. 376. Oited: Brown. 39 
YlllP. L. J. 307: Reeves, 23 Case & Com. 727; 36 Op. A. G. 98: 3 
L. D. Memo. 435; Op. Sol. M. 6083, Oct. 29, 1921; M. 5805, Nov. 
22, 1921 ; M. 25258, June 26, 1929 ; Op. A. G., Oct. 5, 1929 ; 48 L. 
D. 472, 479; 54 I. D. 555; Blanset, 256 U. S. 319; Johnson, 283 Fed. 954; 
Lamotte, 254 U. S. 570 ; Nimrod, 24 F. 2d 613 ; U. S. v. Mathewson, 
32 F. 2d 745. 

78 Sg. 27 St. 282 ; 32 St. 399 ; 35 St. 553. S. 39 St. 1199 ; 44 St. 1361 ; 
50 Rt 7R6. 

70 Sg. 11 St. 611 ; 26 St. 853. S. 38 St. 582 ; 39 St. 123, 969 ; 40 St. 561 ; 
41 St. 3, 408. 1225; 42 St. 552, 1174; 43 St. 390, 1141; 44 St. 453, 934; 
45 St. 200, 1562; 46 St. 279; 47 St. 91, 820. 

80 .4 .. 39 St. 4R; 41 St. 3; 42 St. !194; 43 St. 795; 45 St. 299. Oited: 
U. S. ex. rel. McAlester, 277 Fed. 573. 

81 A. 44 St. 890. Oited: Op. Sol., 17687, Dec. 19, 1925. 
sz Ag. 37 St. 85. 
ss S. 38 St. 77. 
84 Su. 35 St. 102; 37 St. 41)9. S. 38 St. 8~2. Oite,: 44 L. D. 505. 
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ing June 30, 1914.85 Sec. 1-25 U. S. C. 101, 25 U. S. C. 33. 
See Historical Note 25 U. S.C. A. 377. Sec. 18-25 U. S. C. 
285, 25 u. s. c. 85. 

38 St. 111; Sept. 17, 1913; C. 12-An Act To provide for the 
acquiring of station grounds by the Great Northern Ry. 
Co. in the Colville Indian Reservation in the State of 
Washington. 80 

38 S't. 208; Oct. 22, 1913; C. 32-An Act Making appropriations to 
supply urgent deficiencies in appropriations for the fiscal year 
Hl13, and for other purposes.87 Sec. 1-5 U.S. C. 639. 

38 St. 234; Oct. 24, 1913 ; C. 34-An Act To enable the Commis
sioner of Indian Affairs to employ additional clerks on heir
ship work in the Indian Office.88 

38 St. 238; Sept. 11, 1913; J. Res. No. 9-.Toint Resolution Author
izing the Secretary of the Senate and the Clerk of the House 
of H.epresentatives to advance to the chairman of the Com
mission appointed under the Act approved June 30, 1913, 
such sums of money as may be necessary for the carrying on 
of the Commission, and so forth.89 

38 St. 240; Nov. 15, 1913; J. Res. No. 15-Joint Resolution T.o 
relieve destitution among the native people and residents of 
Alaska.90 

38 St. 310; Mar. 27, 1914; C. 46-An Act To provide for drainage 
of Indian allotments of the Five Civilized Tribes.91 

38 St. 312; Apr. 6, 1914; C. 52-An Act Making appropriations 
to supply urgent deficiencies in appropriations for the fiscal 
year 1014 and for prior years, and for other purposes.92 Sec. 
5-5 u.s. c. 55. 

38 St. 351; Apr. 27, 1914; C. 72-An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1915'. 31 u. s. c. 653. 

38 St. 379 ; May 25, 1914; C. 96-An Act Making appropriations 
to supply further urgent deficiencies in appropriations for 
the fiscal year 1914 and for other purposes.ua 

38 St. 383; May 28, 1914; C. 102-An Act For the relief of settlers 
on the Fort Berthold, Cheyenne H.iver, Standing Rock, Rose
bud, and Pine Ridge Indian Reservations, in the States of 
North and South Dakota.0

i 

38 St. 454; July 16, 1914; C. 141-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1015, and 
for other purposes. Sec. 5-5 U. S. C. 78. Sec. 6-5 U. S.C. 
293. 

38 St. 510; July 17, 1914; C. 143-An Act To extend the provi
sions of the Act of June 23, 1910 (36 St. 592), authorizing 
assignment of reclamation homestead entries, and of the 
Act of August 9, 1912 (37 St. 265), authorizing the issuance 
of patents on reclamation homestead entries, to lands in the 
Flathead irrigation project, Montana.05 43 U. S. C. 593. 

38 St. 553; July 21, 1914; C. 192-An Act For the approving and 
payment of the drainage assessments on Indian lands in Salt 
Creek drainage district numbered 2, in Pottawatomie County, 
Oklahoma.06 

38 St. 559; July 29, 1914; C. 215-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
1914 and for .prior years, and for other purposes.07 

38 St. 582; Aug. 1, 1914; C. 222-An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian Affairs, for fulfilling treaty stipulations with various 
Indian tribes, and for other purposes, for the fiscal year end-

ss Sg. 4 St. 442 ; 7 St. 46, 99, 213, 235, 236, 425 ; 10 St. 1168; 11 St. 
614 730; 12 St. 1172, 1191 ; 15 St. 622, 638, 640, 632, 65!:i, 6GO, 676, 
720 '. Hi !::lt. 719 ; 19 St. 25H ; 2:~ St. 70 ; 24 St. 388; 25 St. 645, 888, 8tl4 ; 
26 St. 102!); '27 St. 139, 644; 30 St. {)0; 33 St. 597' 1016, 1081; 34 St. 
55, 84, H75, 616, 10~7, 1050; 35 St. 49, 77, 82, 84, 102, 558, 6H7, 791; 
36 St. 270, sec. 1; 273, 277, 855, b58, 106:~; 37 St. H!1u, 518, 521, 5'22, 
529, 534, 539, 1246. Ag. 37 St. 67. 534. Rg. 34 St. 617. A. 39 St. 123, 
!369; 40 St. 561; 41 St. 625, 1105; 43 St. 7'28. Rp. ~8 St. 312, 582; 
45 St. 200. S. 38 St. 238, 582, 1219; 3{) St. 123, 969 ; 40 St. 561 ; 41 St. 3, 
40:-::1; 4'2 St. 9Dl; 43 St. 728, 1141 ; 44 St. 934; 45 St. 159, 200, 883, 973. 
Oit Pd : Heevf's. 2~ Cnse & Com. 727; Bisek , 5 F. 2d 994; Medawakanton, 
57 C. Cis. 357; U.S. v. Seminole, 299 U.S. 417. 

ll6 Sg. 30 St. fl!10; 34 St. 330; 3fl St. 859. 
s1 Sg. 26 St. 85:~; ~7 St. 518, 520. 
ss S.Q. 36 St. 855; 38 St. 80. 
so Sg. 38 St. 101, sec. 23. 
oo Sg. :{7 St. 5!17. 
o1 A. 41 St. 1204. 
o2 Sq. 11 St. 611 ; 26 St. 853. Rg. 38 St. 82. S. 40 St. 561. 
oa Sg. 36 St. 326. 
l>4o S{}. 36 ~t. 442, 450, 458 ; 37 St. 84. 
o3 Sg. 33 St. 302 ; 35 St. 448 ; 36 St. 592 ; 37 St. 265. Oitea: Tydings, 

23 Case & Com. 743. 
oo s. 46 St. 2124. Oited: Memo. Sol., Sept. 23, 1937. 
o1 Sg. 11 St. 611 ; 26 St. 853. 

ing June 30, 1915.98 Sec. 1-25 U.S. C. 385 (sees. 1 & 3, 36 St. 
270, 272). 25 U. S. C. 57.0

u 25 U. S. C. 198. USCA His
torical Note: A provision in 38 St. 584 preceding instant pro
vision made an appropriation of $300,000 to relieve distress 
among Indians and to provide for the prevention and treat
ment of contagious and infectious diseases and limited the 
amount of such appropriation to be expended for hospitals to 
$100,000 and the cost of any hospital to $15,000. The Indian 
appropriation for the fiscal year 1917, Act l\Iay 18, sec. 1, 39 
St. 124, appropriated money for similar purposes and also 
for general medical and surgical attention. It also amended 
the above provision limiting the cost of any hospital to 
$15,000, so as to allow the expenditure of un additional 
$200,000. 25 u. s. c. 200. 25 u. s. c. 374. 25 u. s. c. 376. 
25 U. S. C. 144.1 Sec. 17-25 U. S. C. 25. USCA Historical 
Note: Revised Statute sees. 2046-2051 provided for the ap
pointment, compensation, etc., of Iudian superintendents, 
their terms, duties, and employees. Such provisions were 
discontinued by the President under authority vested in him 
by sec. 6 of the Act of Feb. 14, 1873, s. 6, 17 St. 463, incor
porated in R. S. sec. 2047. 25 U. S. C. 86. 

38 St. 609; Aug. 1, 1914; C. 223-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1915, and for other purposes.~ 

38 St. 681; Aug. 3, 1914; C. 224-An Act To provide for the dis
posal of certain lands in the Fort Berthold Indian Reserva
tion, North Dakota.3 

38 St. 70-1; Aug. 22, 1914; C. 269-An Act To authorize the with
drawal of lands on the Quinaielt Reservation, in the State 
of Washington, for lighthouse purposes. 

38 St. 767; Dec. 8, 1913; J. Res. No. 1-Joint Resolution Extending 
time for completion of classification and appraisement of 
surface of segregated coal and asphalt lands of the Choc
taw and Chickasaw Nations and of the improvements there
on, and making appropriation therefor. 4 

38 St. 777; Aug. 21, 19H; J. Res. No. 35-Joint Resolution For 
the appointment of George Frederick Kuns as a member of 
the North American Indian Memorial Commission. · 

38 St. 780; Oct. 20, 1914; J. Res. No. 5o-Joint Resolution To 
correct an error in the enrollment of certain Indians enumer
ated in Senate Document Numbered 478, 63d Congress, sec
ond session, enacted into law in the Indian appropriation 
Act approved August 1, 1914.5 

38 St. 791; Jan. 11, 1915; C. 7-An Act To amend an Act en
titled "An Act to provide for the adjudication and payment 
of claims arising from Indian depredations," approved March 
3, 1891.0 

38 St. 792; Jan. 11, 1915; C. 8-An Act Providing for the pur
chase and disposal of certain lands containing the minerals 
kaolin, koalinite, fuller's earth, china clay, and ball clay, 
in Tripp County, formerly a part of the Rosebud Indian 
Reservation in South Dakota. 

38 St. 822; Mar. 3, 1915; C. 75-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1916, and for other purposes.7 Sec. 1-
43 u. s. c. 90. 

ns Sg. 4 St. 442 ; 7 St. 46, 99, 213, 235, 236, 425 ; 10 St. 1109; 11 St. 
614, 633, 730; 12 St. 1172; l 5 St. 619. 622, 638, 640. 652, 658, 669, 
676; 16 St. 204, sees. 44. 45, 720; 19 St. 256; 24 St. 38'3; 25 St. 642, 
645, 894; 26 St. 794, 1029; 27 St. 13!), 644; 31 St. 861: 32 St. 500, 
716. 720: 33 St . 201 597, 1016; 34 St. 84. 375. 1037, 1050; 35 St. 5fi8; 36 
St. 273, 277, 326, 368, 855, 858. sec. 13; 1058. 1063,;, 37 St. 67, 68, 
91, 521, 538, 678, 934 ; 38 St. 90, 94, 100, sec. 23 ; 1u2, sec. 24. .Ag. 
:n St. 533. Rpg. 36 St. 1075; 38 St. 85. A. 39 St. 123; 43 St. 819. Rp. 
45 St. 200, 986. S . 38 St. 780, J 228; 39 St. 123, 96U; 40 St. 10:1. 561, 
634; 41 St. 3, 163, 408, 874. 1225, 1367: 42 St. 552, 1174, 1527; 43 
St. 94, 390, 672, 1141; 44 St. 453, 934; 45 St. 200 . 1562 ; 46 St. 279. 1115; 
47 St. 15, 91, 820 ; 48 St. 362 ; 49 St. 176, 1757 ; 50 St. 564 : 52 St . 
..: 91. Oitt,d: 3 3 Op. A. G. 25; Op. Sol., M. 6::76, No v. 15. 1921 ; l\1. 7599, 
.'une 9. 1922 : L et t er of Comm'1· to Sen. Selden P . Spr ncer, ~ept . 5, 
L922 ; Memo. Ind. Off. , Apr. 21, 1027 ; Op. Sol. M. 25214. June 7. 1929, 
M. 25347, J a n. 25. 1930; Memo. Ind. Oil'., June 12, 1933 ; Memo. Sol. Off. , 
June 20, 1!)3:-{ ; Memo. Sol., F eb. 28 , 1935 : Op. Sol. l\1. 2 ~033, June 4, 
1935; Memo. Sol., Sept. 12, 1935. Feb. 8, 1937. Mar. 15. 1937; Op. Sol. 
'L :? !)2:~ 2. June 2. 1937; 54 I. D. 335; Chippf'wa, 307 U. S. 1; Choctnw, 
81 C. Cls. 1: Medawakanton, 57 C. Cls .. 357; Sch eer . 48 F. 2d 327; 
Shoshone. 85 C. Cls. 3:n; U. S. v. Bowling. 256 U. S. 484; U. S. v. 
Seminole. 299 U. S. 417; U. S. v. Watashe, 102 F. 2d 428; U. S. ex rei. 
Kadrie, 30 F. 2 rl 989. 

oo S . 40 St. 564, sec. 1; 43 St. 1147. 
1 R. 4!'i St. f!R6. V91, sec. 1. 
2 Sg. 35 St. 102; 36 St. 326. S. 38 St. 822. 
a Sg. 36 St. 455. A . 39 St. 1131. Oited: 49 L. D. 354. 
4 Ag. 37 St. 68. So. 37 St. 518, sec. 18. 
5 Sg. 38 St. 600, sec. 17. 
e Aq, 26 St. 851. Cited: Coffield v. U. S., 52 C. Cls. 17; Indian Depre

dation Cnses, 50 C. Cls. 395 . 
1 Ag. 14 St. 11: 16 St. 599; 17 St. 417. Sg. 30 St. 977; 35 St. 102; 

36 St. 326 ; 38 St. 53, 648. Oited: First Moon, 270 U. S. 243, 
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38 St. 997; Mar. 4, 1915; C. 141-An Act Making appropriations 

for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1916, and for 
other purposes. 

38 St. 1062; Mar. 4, 1915; C. 143-An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1916. 

38 St. 1086; Mar. 4, 1915; C. 144-An Act Making appropriatior:.;s 
for the Department of Agriculture for the fiscal year ending 
June 30, 1916. 

38 St. 1138; Mar. 4, 19'15; C. 147-An Act Making appropriations 
to supply deficiencies in ij.ppropriations for the fiscal year 
19'15 and for prior years, and for other purposes.8 

38 St. 1188; Mar. 4, 19115; C. 161-An Act To authorize the laying 
out and opening of public roads on the Winnebago, Omaha, 
Ponca, and Santee Sioux Indian Reservations in Nebraska 
and on Indian reservations in Montana.0 

38 St. 11891
; Mar. 4, 19'15; C. 162-An Act Authorizing the sale 

of lands in L3'man County, South Dakota.10 

38 St. 11912 ; Mar. 4, 1915; C. 168-An Act To provide for the 
payment of certain moneys to school districts in Oklahoma.ll 

38 St. 1219; Mar. 4, 1915; C. 189'--An Act To validate certain 
homestead entries.12 

38 St. 1222; Feb. 24, 1915; J. Res. No. 7-Joint Resolution Au
thorizing the Secretary of Commerce to postpone the sale 
of fur-seal skins now in the possession of the Government 
until such time as in his discretion he may deem such sale 
advisable.13 

38 St. 1228; Mar. 4, 1H15; J. Res. No. 16-Joint Resolution Mak
ing appropriations for current and ·contingent expenses of 
the Bureau of Indian Affairs, for fulfilling treaty stipula
tions wi th various Indian tribes, and for other purposes 
for the fiscal year ending June 30, 1916.14 

38 St. 1269; .June 15, 1914; C. 108-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and of other wars than the Civil 
War, and certain widows and dependent relatives of such 
soldiers and sailors. 

38 St. 1278; June 15, 1914; C. 110-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy and of wars other than the Civil 
War, and to certain widows and dependent relatives of such 
soldiers and sailors. 

38 St. 1279; June 15, 19'14; C. 111-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 

·Regular Army and Navy and of wars other than the Ci\ il 
War, and to certain widows and dependent relatives of 
such soldiers and sailors. 

38 St. 1305; July 17, 1914; C. 16.6-An Act To carry into effect 
findings of the Court of Claims in the cases of Charles ..l. 
Davidson and Charles M. Campbell. 

38 St. 1308; July 17, 1914; C. 177-An Act For the relief of 
Henry La Roque. 

38 St. 1311; July 18, 1914; C. 188-An Act For the relief of 
George W. Cary. 

38 St. 1326; July 21, 1914; C. 194-An Act Granting pension~ 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailor:.; 
of wars other than the Civil w·ar, and to widows of sueh 
st•tdiers and sailors. 

38 St. 1337; July 21, 1914; C. 196-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

38 St. 1350; July 21, 1914; C. 198-An Act Granting pensions and 
increase of pensions to certain soldiers and sa.ilors of the 
Regular Army and Navy, and certain soldiers and sailors nf 
wars other than the Civil War, and to widows of such 
soldiers and sailors. 

38 St. 1374; July 21, 19'14; C. 203-An Act Authorizing the dis
posal of a portion of the Fort Bidwell Indian Schonl, 
California. 

38 St. 1375; July 28, 1914; C. 214-An Act To relinquish,, release, 
and quitclaim all right, title, and interest of the United 

s S.c;. 11 l:'t. 611 ; 26 St. 853. 
o Qi ted: Op. SoL, M. 13344, Oct. 9, 1924. 
10 Sg. 25 St. 8!16. 
11 B.c;. 26 St. 91, Rec. 22 ; 32 St. 63. 
12 S.c;. 36 St. 10G9, sec. 16 ; 38 St. 92. 
1a Sg. 37 St. 502. 
14 S.c;. 38 St. 582. Cited: Lane, 246 U. S. 214; Medawakanton, 57 

C. Cls. 357 ; U. S. v. Seminole, 2D9 U. S. 417. 

States of America in and to certain lands in the State of 
1\:lississi ppi.15 

38 St. 1433; Aug. 10, 19<14; C. 244-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

38 St. 1439; Aug. 10, 1914; C. 246-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors of 
wars other than the Civil War, and to widows of such 
soldiers and sailors. 

38 St. 1443; Aug. 13, 1914; C. 248-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
R egular Army and Navy, and of wars other than the Civil 
War, and to certain widows and dependent relatives of such 
soldiers and sailors. 

38 St. 1444; Aug. 13, 1914; C. 249"--An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and of wars other than the 
Civil War, and to certain widows and dependent relatives 
of such soldiers and sailors. 

38 St. 1446; Aug. 13, 19114; C. 250--An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and of wars other than the 
Civil War, and to certain widows and dependent relatives 
of such soldiers and sailors. 

38 St. 1447; Aug. 13, 19<14; C. 251-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy and of wars other than the 
Civil vVar, and to certain widows and dependent relatives 
of such soldiers and sailors. 

38 St. 1452; Aug. 22, 1914; C. 272-An Act For the relief of May. 
Stanley. 

38 St. 1455; Aug: 22, 19·14; C. 28()-An Act For the relief of 
E. F. Anderson. 

38 St. 1459; Oct. 17, 19'14; C. 326-An Act For the relief of 
Benjamin A. Sanders. 

38 St. 1471; Jan. 7, 1915; C. 6-An Act To reimburse Edward 
B. Kelley for moneys expended while superintendent of tlle 
Rosebud Indian Agency in South Dakota. 

38 St. 1478; Feb. 25, 1915; C. 61-An Act Confirming patent s 
heretofore issued to certain Indians in the State of Wa:::.h
ington. 

3R St. 1547 ; Mar. 3, 19·15 ; C. 129'--An Act To provide for the 
payment of the claim of J. 0. Modisette for services per
formed for the Chickasaw Indians of Oklahoma. 

:·;8 St. 1569•; Mar. 4, 1Ul5; C. 194-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy and of wars other than the Clvil 
vVar, and to certain widows and dependent relatives o! 
such soldiers and sailors. 

38 St. 1593; Mar. 4, 1915; C. 2.21-An Act To award the medal 
of honor to Major John 0. Skinner, surgeon, United States 
Army, retired. 

38 St. 1504; Mar. 4, 1915; C. 223-An Act Granting pensions anu 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy and certain soldiers and sailors of 
wars other than the Civil War, and to widows of such 
soldiers and sailors. 

39 STAT. 

39 St. 14; Feb. 28, 1916; C. 37-An Act Making appropriations 
to supply further urgent deficiencies in appropriations for 
the fiscal year ending June 30, 1916, and prior years, and 
for other purposes.16 

39 St. 47; Apr. 11, 1916; C. 63-An Act Conferring jurisdiction 
on the Court of Claims to hear, determine, and render judg
ment in claims of the Sisseton and Wahpeton bands of 
Sioux Indians against the United States.17 

39 St. 48; Apr. 11, 1916; C. 65-An Act 'l'o amend an Act entitled 
"An Act for the relief of Indians occupying railroad lands 
in Arizona, New Mexico, or California," approved March 4, 
1913.18 

39 St. 66; May 10, 1916; C. 117-An Act Making appropriations 
for the legislative, executive, and judicial e:spenses of the 

15 S.Q. 7 St. 333. 
1o Sg. 26 St. 853. 
1r Cited: Sicux. 277 U. S. 424; Sisf'eton, 58 C. Cis. 302. 
1s A{l. 37 St. 1007. c. 153. A. 41 St. 3; 42 St. 994; 43 St. 795; 45 

St. 299. 
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Government for the fiscal year ending June 30, 1917, and 
for other purposes.10 

39 St. 123; May 18, 1916; C. 125-An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian Affairs, for fulfilling treaty stipulations with vari
ous Indian tribes, and for other purposes, for the fiscal year 
ending June 30, 1917.20 Sec. 1-25 U. S. C. 245, 252; 25 
u.s. c. 93; 41 u.s. c. 6; 25 u.s. c. 378; 25 u.s. c. 121 
394; 25 U. S. C. 95; 25 U. S. C. 123; Sec. 27-25 U. S. C. 142. 
See USCA Historical note. 

39 St. 237; June 26, 1916; C. 174-An Act To provide for thl 
construction of a bridge across the Salt Fork of the Ar
kansas River, near White Eagle Agency, in the Ponca Indian 
Reservation, Oklahoma. 

39 St. 262 ; July 1, 1916; C. 209-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1917, and for other purposes.21 Sec. 
1-16 u. s. c. 179. 

39 St. 341; July 3, 1916; C. 213-An Act Providing for patent~ 
to homesteads on the ceded portion of the Wind River 
Reservation in Wyoming.22 

39 St. 353; July 8, 1916; C. 23Q-An Act To reimburse certain 
Indians for labor done in building a schoolhouse at Queets 
River, Quiniault Indian Reservation, in the State of 
Washington. 

39 St. 386 ; July 17, 1916; C. 248-An Act To amend section 
ninety-nine of the Act to codify, revise, and amend the laws 
relating to the judiciary.23 28 U. S. C. 180. 

39 St. 445; Aug. 9, 1916; C. 304-An Act To provide for the sale 
of certain Indian lands in Oklahoma, and for other 
purposes. 24 

m~ St. 504; Aug. 11, 1916; C. 315-An Act Authorizing the ad
justment of rights of settlers on a part of the Navajo Indian 
Reservation in the State of Arizona.25 

39 St. 509; Aug. 11, 1916; C. 32Q-An Act Authorizing the Sec
retary of the Interior to make payments to certain Indians 
of the Rosebud Sioux Reservation, in the State of South 
Dakota, who were enrolled and allotted under decisions of 
the United States district and circuit courts for the district 
of South Dakota. 

39 St. 519; Aug. 21, 1916; C. 363-An Act To authorize the Sec
retary of the Interior to lease, for production of oil and 
gas, ceded lands of the Shoshone or Wind River Indian 
Reservation in the State of Wyoming.26 

39 St. 521; Aug. 21, 1916; C. 366-An Act To appropriate money 
to build and maintain roads on the Spokane Indian 
Reservation. 

39 St. 524; Aug. 21, 1916; C. 369-An Act Authorizing the Sec
retary of the Interior to transfer on certain conditions the 
south half of lot 14 of the southeast quarter of section 21, 
township 107, range 48, Moody County, South Dakota, to 
the city of Flandreau, to be used as a public park or 
playgrounds. 

3!) St. 619 ; Aug. 29, 1916; C. 418-An Act Making appropriations 

19 S. 39 St. 123. Oited: Cain, 2 Minn. L. Rev. 177; Letter of Comm'r 
to Ind. Agents, Oct. 9, 1937. 

20 Sg. 4 St. 442 ;· 4 St. 732 ; 7 St. 46, 99, 213, 235. 236. 425 ; 11 St. 
614, 730 ; 12 St. 220 ; 13 St. 290 .i. 15 St. 622. 640. 652, 658, 669, 676; 
16 St. 720 ; 19 St. 254, 256; 21 o::;t. 114 ; 22 St. 590 ; 24 St. 388, 463 ; 
25 St. 642, 645 : 26 St. 146, 1029 ; 27 St. 120. 612, 745 ; 29 St. 506; 
32 St. 388; 33 St. 304, 595. 597. 1016. 1081 ; 34 St. 375. 1050; 35 St. 
51. 444, 448. 558; 36 St. 273. 277, 455. 858, 1063, 1071 ~ 37 St. 67. 
521, 522, 534, 672, 675. 934; 38 St. 77, 88, 89, 102, 103, 51S3, 584, 591. 
599, 602, 603. 604, 686; 39 St. 102. A g. 18 St. 450, sec. 9; 34 St 
1221 ; 35 St. 51 ; 36 St. 367. 861 ; 38 St. 584. Rg. 21 St. 132, sec. 4 . 
Rp. 45 St. 986. S. 39 St. 969 ; 40 St. 2, 561 ; 41 St. 3 . 408. 1225 ; 42 
St. 552, 1174, 1527; 43 St. 390. 1141; 44 St. 303, 453, 560, 934; 45 
St. 159, 200, 883. 1562; 46 St. 1519. Cited: Brown. 39 YalP L. J. 307: 
8 L. D. Memo. 764 ; Op. Sol., M. 6083, Oct. 29, 1921 ; M. 6376. Nov. 15, 
1921· Letter of Comm'r to Sen. SeldPn P. Spencer. Sept. 5, 19'22; Op. 
Sol., M. 11879, May 31, 1924 :· M. 10068, FPb. 16, 1927; Memo. Sol. Off., 
Apr. 4, 1933, June 12, 1933. June 20. 1933; Contract, June 3 . 1935; 
Memo. Sol., Jan. 24. 1936, Sept. 3. 1936; Comp. Gen's Op., June 30. 
1937 ; Memo. Ind. Off.. .July 8, 1937 ; Memo. Sol. Off., June 6, 1938; 
Memo. Sol., Nov. 11, 1939 ; 48 L. D. 472; 51 L. D. 613 ; Chippewa. RO 
C. Cis. 410; Chipppwa, 307 U. S. 1; Coos Bay, 87 C. Cis. 143; Goff. 257 
FPd. 294 ; Harris, 249 Fed. 41 ; Medawakanton, 57 C. Cis. 357 ; Minnl' 
Rota, 305 U. S. 382; Morrison, 266 U. S. 481 ; SchPer, 48 F. 2d 327: 
Shoshone, 82 C. Cis. 23; Stockbridge, 61 C. Cis. 472; Townsend. 265 
Fed. 519 ; U. S. v. Algoma, 305 U. S. 415; U. S. v. Bowling, 256 U. S 
484; U. S v. Luther. 260 Fed. 579; U. S. v. McGowan, 89 F. 2d 201; 
U. S. v. McGowan, 302 U. S. 515 ; U. S. v. One Ford, 259 Fed. 645 : 
U. S. v. Seminol~. 299 U. S. 417; U. S. ex rei. Besaw, 6 F. 2d 694; 
U. S. ex rei. Kadne, 30 F. 2d 989; Work, 18 F. 2d 820. 

21 Sn. 35 Rt. 1 02 ; 36 St. 326. 
22 Sg. 33 St. 1019. 
23 A .Q. 36 St. 1121; 37 St. 60. A. 44 St. 237. 
24 Sg. 34 St. 80. 
25 Sq. Ex. Or. Jan. 8 , 1900. 
oo Sg. 33 St. 1020. 8. 45 St. 467; 46 St. 88, 1060. 

for the support of the Army for the fiscal year ending June 
30, 1917, and for other purposes. 

39 St. 672; Aug. 31, 1916; C. 424-An Act To amend the Act of 
March 22, 1906, entitled "An Act to authorize the sale and 
disposition of surplus or unallotted lands of the diminished 
Colville Indian Reservation, in the State of Washington, and 
for other purposes." 27 

39 St. 673; Aug. 31, 1916; C. 425-An Act To amend an Act 
entitled "An Act to provide for the payment of drainage 
assessments on Indian lands in Oklahoma." 28 

39 St. 739; Sept. 7, 1916; C. 452-An Act To amend the Act of 
February 11, 1915 (38 St. 8€>7), providing for the opening 
of the Fort Assiniboine Military Reservation.20 

39 S't. 741; Sept. 7, 1916; C. 455-An Act Providing that Indian 
schools may be maintained without restrictions as to annual 
rate of expenditure per pupil.30 

39 St. 801; Sept. 8, 1916; C. 464-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1916, and prior fiscal years, and for other 
purposes. 31 

39 St. 844; Sept. 8, 1916 ; C. 468-An Act Making appropriations 
for the preservation, improvements, and perpetual care of 
Huron Cemetery, a burial place of the Wyandotte Indians, 
in the city of Kansas City, Kansas.32 

39 St. 846; Sept. 8, 1916; 0. 472-An Act To authorize the Secre
tary of the Interior to issue a patent in fee simple to the 
district school board numbered 112, of White Earth Village, 
Becker County, Minnesota, for a certain tract of land upon 
payment therefor to the United States in trust for the 
Chippewa Indians of Minnesota. 

39 St. 865; Dec. 30, 1916; C. 10-An Act Providing for the taxa
tion of the lands of the Winnebago Indians and the Omah:i 
Indians in the State of Nebraska. 

39 St. 866; Jan. 11, 1917; C. 12-Joint Resolution Authorizing 
the Secretary of the Interior to extend the time for payment 
of the deferred installments due on the purchase of tracts 
of the surface of the segregated coal and asphalt lands of the 
Choctaw and Chickasaw Tribes in Oklahoma.33 

39 St. 867; Jan. 18, 1917; C. 16-An Act Providing for the con
tinuance of the Osage Indian School, Oklahoma, for a period 
of one year from January 1, 1917.3

' 

39 St. 870; Jan. 25, 1917; C. 21-An Act To permit the Denison 
Coal Company to relinquish certain lands embraced in its 
Choctaw and Chickasaw coal lease and to include within 
said lease other lands within the segregated coal area.85 

39 St. 923; Feb. 17, 1917; C. 87-An Act Providing when patents 
shall issue to the purchaser or heirs on certain lands in the 
State of Oregon.36 

39 St. 926 ; Feb. 20, 1917; C. 100-An Act To construct a bridge 
in S'an Juan County, State of New Mexico.37 

39 St. 937; Feb. 23, 1917; C. 117-An Act Authorizing a further 
extension of time to purchasers of land in the former Chey
enne and Arapahoe Indian Reservation, Oklahoma, within 
which to make payment.38 

39 St. 944; Feb. 27, 1917; C. 133-An Act To authorize agricul
tural entries on surplus coal lands in Indian reservations. 
Sec. 1-30 U. S. C. 86; Sec. 2-30 U. S. C. 87; Sec. 3-30 
U. S. C. 88; Sec. 4-30 U. S. C. 89. 

39 St. 969; Mar. 2, 1917; C. 146-An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian Affairs, for fulfilling treaty stipulations with varioos 
Indian tribes, and for other purposes, for the fiscal year end
ing June 30, 1918.30 Sec. 1, p. 97Q-25 U. S. C. 247; Sec. 1, 

21 Ag. 34 St. 80, sec. 7. 
26 Ag. 37 St. 194. 
29 f!g. 24 St. 388. Ag. 38 St. 809. 
so S. 40 St. 459. 
31 Sg. 25 St. 645, sec. 7 ; 26 St. 853 ; 35 St. 619. 
32 S. 41 St. 3. 
as A g. 37 St. 67, sec. 5. 
84 Ag. 34 St. 539, sec. 4. 
35 Ag. 36 St. 8B2, sec. 2. Sg. 37 St. 67. 
36 Sg. 23 St. 342; 32 St. 730. 
37 S. 40 St. 561 ; 41 St. 1225; 48 St. 1185. 
ae Sg. 36 St. 533. 
39 Sg. 4 St. 442 ; 7 St. 46. 99, 213, 235, 236, 425 ; 10 St. 1076; 11 St. 

614, 730 ; 12 St. 392, 963 ; 13 St. 29 ; 15 St. 622, 640, 652. 658, 669, 676; 
16 St. 720; 19 St. 254, 256; 24 St. 388; 25 St. 645, 989; 26 St. 146, 
1029 ; 27 St. 139, 644 ; 29 St. 331 ; 33 St. 597, 1016, 1081 ; 34 St. 182, 
:~ 21. 1 0?5, 1050: 35 St. 51; 3o St. 273, 277, 858, 859, 1058. 1063; 
37 St. 67, 518. 521, 522. 934; 38 St. 102, 583. 604; 39 St. 123, 128, 
130, 131, 147, 154. Aq. 26 St. 712, sec. 34 ; 27 St. 55 ; 33 St. 65 ; 38 St. 
88. S. 40 St. 561; 41 St. 3, 408, 1225; 42 St. 1288. 1527; 43 St. 819, 
1141; 44 St. 453, !134, 1061 ; 45 St. 442; 49 St. 1106. A. 47 St. 302. 
Cited: /Rd Cong., 2d sess., S. RPpt. No. 417; Op. Sol. M.8860, Nov. 1, 
1!122; Memo. Sol. Oft'., Aor. 4, 1933; Op. Sol. M 27939, Apr. 9, 1935; 
M. 29097, Apr. 8, 1937; Browning, 6 F. 2d 801; Chippewa, 307 U. S. 1; 
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p. 973-25 U. S.C. 293; 25 U.S. C. 321 (33 St. 65, sec, 1, 2). 
See 25 U. S'. C. 465. Sec. 17, p. 983-25 U. S.C. 242; 40 Sec. 21, 
p. 988-25 U. S.C. 278 (30 St. 79, sec. 1) . 

39 St. 994; Mar. 2, 1917; C. 148- An Act Providing additional 
time for the payment of purchase money nnder homestead 
entries of lands within the former Fort Peck Indian Reser-
vation, l\1ontana.41 

-

39 St. 1170; Mar. 3, 1917; C. 163-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1918, and for 
other purposes. 

39 St. 1131; Mar. 3, 1917; C. 167-An Act To authorize the 
Legislature of Alaska to establish and maintain schools, and 
for other purposes.42 48 U. S. C. 170. 

39 St. 1131; Mar. 3, 1917; C. 168-An Act To amend an Act 
entitled "An Act to provide for the disposal of certain lands 
in the Fort Berthold Indian Reservation, North Dakota,·• 
approved August 3, 1914.43 

39 St. 1195; Mar. 4, 1917; C. 181-An Act For the restoration of 
annuities to the Medawakanton and Wahpakoota (Santee ) 
Sioux Indians, declared forfeited by the Act of February 16, 
1863.44 

39 St. 1199 ; Mar. 4, 1917; C. 189-An Act To pension the survivors 
of certain Indian wars from January 1, 1859, to January, 
1891, inclusive, and for other purposes.45 Sec. 1-38 U. S. C. 
375; Sec. 2- 38 U. S.C. 376. 

39 St. 1243; Apr. 14, 1916; C. 76-An Act For the relief of Warren 
:m. Day. 

39 S't. 1262 ; Apr. 28, 1916; C. 10o-An Act For the relief of Ellis 
P. Garton, administrator of the estate of H. B. Garton, 
deceased. 

39 St. 1299; June 22, 1916; C. 172-An Act For the relief o{ 
Mrs. George A. Miller. 

39 St. 1301; June 28, 1916; C. 190-An Act Validating certain 
applications for and entries of public lands.40 

39 St. 1355; Aug. 11, 1916; C. 336-An Act For the relief of 
Doctor E. E. Johnson~ 

3fJ St. 1358; Aug. 16, 1916; C. 347-An Act For the relief of 
Thomas P. Sorkilmo. 

39 St. 1358; Aug. 18, 1916; C. 351-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the R egular Army and Navy and of wars other than the 
Civil War, and to certain widows and dependent relatives 
of such soldiers and sailors. 

39 St. 1366; Aug. 18, 1916; C. 354-An Act Granting pensions and 

39 St. 1470; Jan. 18, 1917; C. 17-An Act For the relief of 
William H. Woods. 

39 St. 1476; Feb. 15, 1917; C. 81-An Act Confirming patents 
heretofore issued to certain Indians in the State of 
Washington. 

39 St. 1477 ; Feb. 15, 1917; C. 82-An Act For the relief of 
1 vy L. Merrill. 

39 St. 1477; Feb. 15, 1917; C. 83-An Act for the relief of Alma 
Provost. 

39 St. 1573; Mar. 3, 1917; C. 177-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors 
of the Regular Army and Navy, and certain soldiers and 
sailors of wars other than the Civil War, and to widows 
of such soldiers and sailors. 

39' St. 1580; Mar. 3, 1917; C. 178-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors 
of the Regular Army and Navy, and certain soldiers and 
sailors of wars other than the Civil War, and to widows 
of such soldiers and sailors. 

39 St. 1588; Mar. 4, 19,17; C. 197-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors 
of the Regular Army and Navy and of wars other than 
the Civil War, and to certain widows and dependent relatives 
of such soldiers and sailors. 

39 St. 1594; Mar. 4, 1917; C. 198-An Act Granting pensions 
and increase of pensions to certain soldiers and sailor-s 
of the Regular Army and Navy and of wars other than 
the Civil '\-\rar, and to certain widows and dependent relatives 
of such soldiers and sailors. 

39 St. 1608; Mar. 2, 1917: noncurrent Res.-Medawakanton and 
Wahpakoota Indian Bill."' 

40 STAT. 
tO St. 2; Apr. 17, 1917; C. 3-An Act Making Appropriations to 

supply deficiencies in appropriations for the fiscal year 
ending June 30, 1917, and prior fiscal years, and for other 
purposes.48 

40 St. 40; May 12, 1917; C. 12'-An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 19'18, and for other purposes. 

40 St. 105; June 12, 1917; C. 27-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1918, and for other purposes.49 Sec. 1-
43 U. S. C. 399, 415; 16 U. S. C. 179; 48 U. S.C. 49. 

- increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War and to widows of such , 
soldiers and sailors. 

40 St. 345; Oct. 6, 1917; C. 79-An Act Making appropriatioll:s 
to supply urgent deficiencies in appropriations for the fiscal 
year ending June 30, 1918, and prior fiscal years, on account 
of war expenses, and for other purposes.50 Sec. 1-20 

39 St. 1369; Aug. 18, 1916; C. 355-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and .sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

39 St. 1373; Aug. 18, 19'16; C. 356-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy and certain soldiers and sailors 

U. S. C. 15. 
40 St. 433; Feb. 8, 1918; C. 12-An Act Providing for the sale 

of the coal and asphalt deposits in the segregated mineral 
land in the Cboctaw and Chickasaw Nations, Oklaboma. 51 

40 St. 449; l\far. 11, 1918; C. 21-Joint Resolution Providing 
additional time for tbe payment of purchase money under 
homestead entries within the former Colville Indian Reser
vation, Washington.52 

of wars other than the Civil War, and to widows of such 40 
soldiers and sailors. 

St. 459; Mar. 28, 1918; C. 28-An Act Making appropria
. tions to supply urgent deficiencies in appropriations for the 
fiscal year ending June 30, 1918, and prior fiscal years, on 
account of war expenses, and for other purposes.113 

39 St. 1382; Aug. 19, 1916; C. 358-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy and to certain soldiers and 
sailors of wars other than the Civil War, and to widow~ 
of such soldiers and sailors. 

39 St. 1467; Sept. 8, 1916; C. 482-An Act For the relief of 
Eva M. Bowman. 

Commercial 261 Fed. 330 ; Elam, 7 F. 2d 887 ; Ford, 260 Fed. 657 ; 
Hawley, 15' F. 2d 621 ; Lucas, 15 F. 2d 32; McClintic. 283 Fed. 7R1 ; 
Mrdawakanton, 57 C. Cis. 357 ; Morrison. 6 F . 2d 811 ; Nelson, 18 F. 2d 
522 · On" Buick, 275 Fed. 80!); Prosser, 265 F~>d. 252; Shawnee, 249 Fed. 
5~0 ;' 8t. Marie, 24 F. Supp. 207 ; Townsend, 265 Ferl. 51!:l ; U. 8. v. Bowling, 
256 U . S. 484; U. S. v. McGowan, 89 F. 2d 201; U. S. v. McGowan, 302 
U. S. 535 ; U. S. v. One Buick. 2fi5 Jj'ed. 793 ; U . S. v. One Buick, 244 Fed. 
961 ; U. S. v. One Cadillnc. 255 Fed. 173 ; TT. S. v. One Chevrolet, 58 F. 
2d 2~ !5; U. S. v. One Chevrolet, 41 F. 2(1 782; U . S. v. One Ford, 259 
F rd. 645; U. S. v. One 7-Passen f!er, 259 Fed. 641; U. S. v . Osage, 251 U. S. 
128; U. S. v. SPminole, 299 U.S. 417; U. S. ex rei. Kadrie , 30 F. 2d 981}. 

4.0 A .. 47 St. 302. 
n So. ~!5 St. 562 ; 38 St. 1952. S. 41 St. 365. 
42 Cited: 5B I. D. 593. 
4:r So. 36 ~t. 455, sec. 1. A g. 38 St. 682. sec. 3. 
« 8g. 7 St. 583 ; J 0 St. 954 ; 12 St. 652 ; 15 St. 635. 8. 39 St. 1608. 

Cited · Me~nwl'tkn nton, fi7 C. ('!". 3!17 
45 Sa. 1 7 St M9, sec. 23 ; 27 St. 281 ; 37 St. 679. A. 42 St. 834 ; 44 St. 

1361 ; 50 St. 786. 
46 Sg. 12 St. 754 ; sec. 2 ; 33 St. 1016. 

40 St. 561; May 25, 1918; C. 86-An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian Affairs, for fulfilling treaty stipulations with various 
Indian tribes, and for other purposes, for the fiscal year 
ending June 30, 1919.54 Sec. 1, p. 563-25 U. S. C. 244.33 Sec. 

47 Ag. 39 St. 1196. 
4s Sg. 11 St. 611 ; 26 St. 85"! ; R9 St. 159. 
49 Sq. 35 St. 10? ; 36 St. 326 ; 38 St. 604 ; 39 St. 903. 
5o Sg. 26 St. 8fi3. 
51 Sg. 32 St. 653 ; 35 St. 805 : 37 St. 67. A. 45 St. 737. S. 40 St. 

l!'i85; 41 S+. 3 . 1107; 46 St. 788; 47 St. R8. Cited: 35 On . .A. G. 2119; 
~6 Op . .A. G. 473; 1 L. D. Meml). 227; Memo. Sol., Dec. 11, 1918; Op. 
~ol.. l\L 7316. Apr. 11 . 1922, M. 7316, May 28, 1924 ; U. S. ex rei. 
~cAlestPr. 277 F'ed. 573. 

52 So. 34 St. 80. A. 41 St. 535. 
53 So. 39 St. 741. 
54 S'T. 4 St. 442 ; 7 St. 46. !l9, 213, 235. 236. 425 : 11 St. 614. 730; 15 

St. 622. 640, 6!12. n5~. 669. 67R. 676 : J 6 St.. 720 : J !l St. ?!14, 2!16 : 24 St. 
R88: 25 St. 645 ; 26 St. 146. 1029; 27 St. 139. 260. 644 ; 29 St. 321, 506; 
BO St. 90: 32 St. 641. 646. 64R; RR Rt. !'lfl7. J016. 1081: ::l4 St. R75. fi41, 
'02!1. Jo:>o: m; ~t . 51. 77.458:36 St. 273. 277.448. J06R. 1071 . 1076; 
37 St. fl7. !"i18, 521. 522. 934 ; R8 St. ~8 102. R18. 5R3. 604 ; 39 St. 123, 
144. 147. 151. 154. 158. 926. 969. 981 . 982 983. 988. Ag. 29 St. 358; 
R4 St. 539, 1413; 35 St. 460; 37 St. 88, 675 : 39 St. 130, 150. A. 41 
St. 3. Rp. 47 St. 421 ; 48 St. 396; 52 _St. 1037. S. 41 St. 2, 3, 163, 408, 
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1, p. 563-25 U. S. C. 57 (38 St. 584, sec. 1).00 Sec. 1, p. 
564-25 U. S.C. 297. Sec. 1, p. 565-25 U. S. C. 49.~7 Sec. 2, 
p. 57G-25 U. S. C. 211. Also see 25 U. S. C. 467. Sec. 17, 
p. 578-25 U. S. C. 58 (30 St. 90, sec. 1; 37 St. 88, sec. 10; 
521, sec. 1) .58 Sec. 28, p. 591-25 U. S. C. 162.59 

40 St. 592; May 31, 1918; C. 88-An Act To authorize the estab
lishment of a town site on the Fort Hall Indian Reservation, 
Idaho. 

40 St. 594; June 4, 1918; C. 92-An Act Making appropriations 
to supply additional urgent deficiencies in appropriations 
for the fiscal year ending June 30, 1918, on account of war 
expenses and for other purposes. 

40 St. G06; June 14, 1918: C. 101-An Act To provide for deter
mina,tion of heirship in c~ises of deceased members of the 
Cherokee, Chickasaw, Choctaw, Creek, and Seminole Tribes 
of Indians in Oklahoma, conferring jurisdiction upon dis
trict courts to partition lands belonging to full-blood heirs 
of allottees of the Five Civilized Tribes, and for other 
purposes.60 Sec. 1-25 U. S. C. 375. Sec. 2-25 U. S. C. 355. 

40 St. 616; June 27, 1918; C. 106-An Act To authorize the Sec
retary of the Interior to issue a deed to G. H. Beckwith for 
certain land within the Flathead Indian Reservation, Mon· 
tan a. 

40 St. 634; July 1, 1918; C. 113-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
yNu· ending June 30, 1919, and for other purposeR.01 Sec. 
1-16 u.s. c. 451; 16 u.s. c. 34; 24 u.s. C.10; 31 u.s. c. 
662. 

4.0 St. 757; July 3, 1918; C. 13G-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1919, and 
for other purposes. 

40 St. 821; July 8, 1918; C. 139-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1918, and prior fiscal years, on account of 
war expenses, and for other purposes.62 

40 St. 845; July 9, 1018; C. 143-An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1919. 10 u. s. c. 721; 10 u. s. c. 754; 40 u. s. c. 37. 

40 St. 917; July 25, 1918; C. 161-An Act To validate certain 
public-land entries.63 

40 St. 9G8; Sept. 13, 1918; C. 171-An Act Authorizing the State 
of Montana to select other lands in lieu of lands in section 
16, township 2 north, range 30 east, within the limits of the 
Huntley irrigation project and the ceded portion of Crow 
Indian Reservation in said State.64 

40 St. 1020; Nov. 4, 1918; C. 201-An Act Making appropri
ations to supply deficiencies in appropriations for the fiscal 
year ending June 30, 1919, and prior fiscal years, on ac
count of war expenses, and for other purposes. 

40 St. 1053; Jan. 7, 1919; C. 5-An Act To authorize the sale 
of certain lands to school district numbered 28, of Missoula 
County, Montana. 

40 St. 1055 ; Feb. 4, 1919 ; C. 13-An Act For the sale of isolated 
tracts of the public domain in Minnesota.65 43 U. S. C. 
1172. 

529 1225; 42 St. 552, 1174, 1288, 1527; 43 St. 246, 390, 1141; 44 
St '453 9~4 ; 45 St. 159, 200, 883, 1562 ; 46 St. 279, 1115 ; 4 7 St. 
91: 421.' 820. 1753, 1755; 48 St. 362; 49 St. 176. 1757. Oited: 36 Op . 
.A. G. VB ; Op. Sol. M. 14233, Apr. 24, 1925; Memo. Ind. Off. Apr. 21, 
1927; Op. Att'y Gen., Oct. 5. 1929; Memo. Sol. Off .. Nov. 5, 1930, Apr. 
4, 1933 ; Memo. Sol., Feb. 8, 1935 ; Memo. Sol. Off., Aug. 20, 1D35 ; 
Op. Sol. M. 28231. Mar. 12, 1936, M. 27878, May 20, 1936 ; Memo. Sol.. 
May 25, 1936; Op. Sol., 1\I. 28519, l\1ay 27. 19:16; Lettrr of Comm'r 
to Ind. Agents, Oct. 9. 19~7 ; Memo. Sol. Off., Nov. 9, 1937 ; Op. Sol. 
M. 29620, Jan. 14. 1938 ; Brown, 265 Fed. 623 ; Chippewa, 80 C. Cis. 
410 ;- Chippewa, 307 U. S. 1; Elam. 7 F. 2d 887; Kennedy, 265 U. S. 
344 · McClintic. 283 Fed. 781; McMurray. 62 C. Cls. 458; Morri
son,' 6 F. 2d 809: Morrison. 6 F. 2d 811 ; U . S. v. Algoma, 305 U. S. 
415; U. S. v. Bowling, 2ii6 U. S. 484; U. S. v. Seminole, 299 U. S. 
417 ; U. S. PX rei. Kadrie, 30 F. 2d 989. 

56 s. 41 St. 4, sec. 1. 25 U. S. C. 244 was repealed insofar as it 
applied to and affected State of Oklahoma formerly known as "Indian 
TerritOI':V" by 25 U. S. C. 244a. 

56 s. 43 St. 1147. 
57 R. 47 St. 421. 
58 S. 45 St. 1307. 
~n R. 52 St. 1037, sec. 2. Provisions similar to those of former sec. 

162 arr now containrd in src. 16:?a of tit. 25. 
oo Cited: 4 L. D . Memo. 63; Memo. Sol., Sept. 15. 1934, Sept. 21. 1935: 

Andrrson, 53 F. 2d 257: Bond, 25 F. Supp. 157: In re Jrssie's, 259 
Fed. 94: Knight, 23 F . 2ct 481 ; McDougal, 273 Fed. 113; Pitman, 64 
F. 2d 740; Roberts. 66 F. 2<1 874. 

61 Sq. 35 Rt. 102; 36 St. 326; 38 St. 604. 
62 Sg. 26 St. 85~. 
aa Sq. 33 St. 46: 36 St. 913. 
64 so. 26 s .t. 796. 
65 Sg. 9 St. 51 ; 37 St. 77. 

4.0 St. 1175; Feb. 26. 1919; C. 44-An Act To establish the Grand 
Canyon National Park in the State of Arizona.60 Sec. 1-
16 U.S. C. 221; Sec. 3-16 U. S.C. 223. 

40 St. 1203; Feb. 28, 1919; C. 71-An Act To provide for stock
watering privileges on certain unallotted lands on the Flat
head Indian Reservation, Montana.67 

40 St. 1204; Feb. 28, 1919; C. 72-An Act For the relief of 
settlers on certain railroad lands in Montana. 

40 St. 1206; Feb. 28, 1919; C. 76-An Act Granting to the city 
of San Diego .certain lands in the Cleveland National Forest 
and the Capitan Grande Indian Reservation for dam and 
reservoir purposes for the conservation of water, and for 
other purposes.68 

40 St. 1213; Mar. 1, 1919; C. 86-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1920, and 
for other purposes.69 

40 St. 1291; Mar. 3, 1919; C. 97-An Act To provide for the four
teenth and subseauent dt:cennial censuses.70 

40 St. 1316; Mar. 3, 1919 ; C. 103-An Act Conferring jurisdiction 
upon the Court of Claims to hear, consider, and determine 
certain claims of the Cherokee Nation against the United 
States.71 

40 St. 1318 ; Mar. 3, 1919; C. 106-An Act To authorize the con
testing and cancellation of certain homestead entries, and for 
other purposes. 72 

40 St. 1320; Mar. 3, 1919; C. 110--An Act Authorizing the sale 
of certain lands in South Dakota for cemetery purposes. 

40 St. 1321; Mar. 3, 1919; C. 113--An Act To validate and confirm 
certain erroneously allowed entries in the State of Minm:
sota.73 43 U. S. C. 1028. 

40 St. 1466; July R 1918: C. 1~2-An Ac>t (}ranting pensions and 
increase of pensions to certain solcliers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors of 
wars other than the Civil War, and to widows of such 
soldiers and sailors. 

40 St. 1478; July 3, 1918; C. 136-An Act Granting pen&ions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

40 St. 1484; July 11, 1918; C. 146-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy and of ·wars other than the 
Civil War, and to certain widows and dependent relatives of 
such soldiers and sailors. 

40 St. 1486; .July 11, 1918; C. 147-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy and of wars other than the Civil 
·war, and to certain widows and dependent relatives of such 
soldiers and sailors. 

40 St. 1489; July 11, 1918; C. 148-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy and of wars other than the Civil 
War, and to certain widows and dependent relatives of such 
soldiers and sailors. 

40 St. 1531; Mar. 3, 1919; C. 120--An Act granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

40 St. 1536; Mar. 3, 1910; C. 121-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy and of wars other than the Civil 
·war, and to certain widows and dependent relatives of such 
soldiers and sailors. 

40 St. 1538; Mar. 4, 1919; C. 126-An Act Validating certain 
applications for and entries of public lands, and for other 
purposes. 

40 St. 1562; Mar. 4, 1919; C. 130--An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

so Sg. Ex. Or. Mar. 31, 1882. 
or .Ag. 33 St. 302 ; 34 St. 355; 35 St. 448, 795; 36 St. 297. 
68 A. 47 St. 146. Cited: Op. Sol., M. 27750, July 14, 1934. 
69 S. 41 St. 3. Cited: 53 I. D. 502. 
70 Rg. 36 St. 1. 
71 Sg. 27 St. 6..JO. sec. 10. Cited: Cherokee. 270 U. S. 476. 
72 Sg. 34 St. 213. 550. CitPd: Op. Sol., M. 7002, Mar. 10, 1922. 
1s Sg. 25 St. 642 ; 35 St. 169. 
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40 St. 1581; June 4, 1917; Concurrent Res.-Statute of Sequoyah. 
40 St. 1585; Jan. 24, 1918; Concurrent Res.-Choctaw and Chick

asaw Lands. 7' 

41 STAT. 
41 St. 3 ; June 30, 1919; C. 4-An Act Making appropriations for 

the current and contingent expenses of the-Bureau of Indian 
Affairs, for fulfilling treaty stipulations with various Indian 
tribes and for other purposes, for the fiscal year ending 
June 30, 1920.75 Sec. 1, p. 4-25 U. S. C. 244 (40 St. 563, 
sec. 1) .7il Sec. 1, p. 6-25 U. S. C. 296 ( 43 St. 958) .77 Sec. 
1, p. 9---25 U.S. C. 163. Sec. 17, p. 2~25 U.S. C. 125. Sec. 
18, p. 21-See Historical Note 25 U. S. C. 375. Sec. 26, p. 
31-25 U. S. C. 399 (41 St. 1231 sec. 1).78 Sec. 27, p. 34-43 
u. s. c. 150. 

41 St. 35; July 11, 1919; C. 6--An Act Making appropriations to 
supply deficiencies in appropriations for the fiscal year end
ing June 30, 1919, and prior fiscal years, and for other 
purposes.79 

· 

41 St. 104; July 11, 1919; C. 8-An Act Making appropriations for 
the support of the Army for the fiscal year ending June 30, 
1920, and for other purposes. 

41 St. 163; July 19, 1919; C. 24-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1920, and for other purposes.80 

41 St. 327; Nov. 4, 1919; C. 9>3-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1920, and prior fiscal years, and for other 
purposes. 

41 St. 349; Nov. 6, 1919; C. 94-An Act Authorizing the Commis
sioner of Indian Affair s to transfer fractional block 6, of 
Naylor's addition, Forest Grove, Oregon, to the United States 
of America, for the use of the Bureau of Entomology, De
partment of Agriculture. 

41 St. 350; Nov. 6,, 1919; C. 95~-An Act Granting citizenship to 
certain Indians.81 8 U. S. C. 3. 

41 St. 355; Nov. 18, 1919; C. 109-An Act Authorizing the sale of 
inherited and unpartitioned allotments for town-site pur
poses in the Quapaw Agency, Oklahoma. 

41St. 365; Dec. 11, 1919; C. 4-An Act Providing additional time 
for the payment of purchase money under homestead en
tries of lands within the former Fort Peck Indian Reserva
tion, Montana.8~ 

41 St. 404; Feb. 11, 19-20; C. 68-An Act To confer on the 
· Court of Claims jurisdiction to determine the respective 

rights of and differences between the Fort Berthold Indians 
and the Government of the United States.83 

41 St. 408; Feb. 14, 1920; C. 75-An Act Making appropriations 
for tbe current and contingent expenses of the Bureau of 

74 Ag. 40 St. 433. 
76 Sg. 4 St. 442 ; 7 St. 46, 99, 213, 235, 236, 425 ; 11 St. 614, 730 ; 

13 St. 563: 15 St. 622, 640, 652, 658. 669, 673, 676: 16 St. 720 ; 
19 St. 254, 256 ; 24 St. 388 ; 25 St. 645 ; 26 St. 1029 : 27 St. 139, 
260 506 644 ; 28 St. 286. 330 ; 29 St. 506 ; 30 St. 1151 ; 33 St. 1016, 
108l; 34 St. 375; 35 St. 77, 1081; 36 St. 273, 277, 448, 858, 1063, 1071, 
37 St. 67, 521, 522, 934, 1007; 38 St. 88, 91, 102, 582, 605; 39 St. 48, 130, 
137, 154, 844, 980, 975; 40 St. 433. 564, 569, 570, 571, 573, 574, 576. 577. 
591 592 1213. Ag. 40 St. 579. Rg. 34 St. 1015, 1035. A. 41 St. 1225 ; 
43 'st. 958 ; 44 St. 922. Rp. 48 St. 396. S. 41 St. 163, 408, 1225, 
1631· 42 St 552, 994, 1174. 1288, 1710; 43 St. 111, 246. 252, 390. 
795 it41 ; 44 St. 453, 934 ; 45 St. 159. 200. 299, 380, 883, 1562; 46 St. 
276; 279, 1115 ; 47 St. 91, 1699. 1753, 1755. Cited: Brown, 39 Yale 
L. J. 307; Op. Sol. M. 8860, Nov. 1. 1922, A, 2592, Feb. 12, 1924, 
M. 12498, June G, i924; M. 14233, Apr. 24, 1925; Memo. Ind. Off.: 
April 21, 1927: Memo. Sol. Off., Aug. 22, 1932; Report on Status of 
Pueblo of Pojoaque, Nov. 3. 1932; Memo. Sol. Off., Apr. 4. 1933. 
Aug. 20, 1935 ; Memo. Sol., Mar. 12, 1936 ; Op. Sol., M. 27878. May 20, 
1936; M. 28614, Oct. 1, 1936; Memo. Sol. Off., Oct. 22, 1936; Memo. 
Sol., Jan. 12, 1937 ; Op. Sol., M. 28232. June 2, J 937; Memo. Sol. 
Off. Nov. 9, 1937 ; Memo. Sol., Mar. 25. 1939 : 49 L. D . 376 : 49 L. D. 
420'; 50 L. D. 672; 56 I. D. 110; Aldridge, 67 F. 2d 956; Billingsley, 
16 F. 2d 754; British-American, 299 U. S. 159; Browning, 6. F. 2<1 
801 · Buchanan, 15 F. 2d 496; Cherokee, 270 U. S. 476; Ch1poewa. 
80 C. Cis. 410: Chippewa, 307 U. S. 1; Edwa rds. 5 I•'. 2d 17; Ex p. 
Pero, 99 F. 2d 28 ; Flack, 291 Fed. 376 ; H odges, 35 F. 2cl 594: Hodg~s. 
36 F. 2d 356; Lucas, 15 F. 2d 32 ; McMillan, 27 F. 2d 94 ; Morr1s, 
19 F. 2d 131: Morrison, 6 F. 2d 811; Nelson, 18 F. 2d 522; Perry, 18 F. 
2d 477; Renfro, 15 F. 2d 991; Reynolds. 48 F. 2d 762 : Sharpe, 1~ F. 
2d 876 · Swafford, 25 F. 2d 581; Tiller, 34 F. 2d 398; U. S. v. Bowlmg, 
256 U. 's. 484; U. S. v. Seminole, 299 U. S. 417; U. S. ex rel. Kadrie, 
30 F. 2d 98!). 

76 Rp. 25 U. S. C. 244a ( 48 St. 396) 
77 R. 45 St. 1534. 
'Ill A. 44 St. 922. 
1u-Sg. 26 St. 853, sec. 6. 
so Sg. 35 St. 102 ; 36 St. 326; 38 St. 604, sec. 22 ; 40 St. 587; 41 

St. 1~. Cited; McMurray, 62 C. Cis. 458. 
s1 Cited: 66th Cong., ist sess., S. Rep. No. 222 ; Goodrich, 14 Calif. 

L. Rev. 83, 157; Krieger, 3 Geo. Wash. L. Rev. 279; U. S. v. Lynch, 
7 Alaska 568. 

s2 Sg. 35 St. 558; 38 St. 1952. Ag. 39 St. 994. S. 43 St. 1267. 
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Indian Affairs, far fulfilling treaty stipulations with various 
Indian tribes, and for other purposes, for the fiscal year end
ing June 30, 1921.84 Sec. 1, p. 409-25 U. S.C. 386. Also see 
25 U. S. C. 386a ( 47 St. 564). Sec. 1, p. 41Q-25 U. S. C. 282. 
Also see 25 U. S. C. 284. Sec. 1, p. 412-25 U. S. C. 120. 
Sec. 1, p. 414-25 U. S. C. 5'3. Sec. 1, p. 415--25 U. S. C. 294. 
Sec.1, p. 415-25 U.S. C. 413,85 (47 St.1417). Sec.18, p. 426-
25 u.s. c. 356. 

41 St. 434; Feb. 14, 1920; 0. 76-Joint Resolution Giving to dis
charged soldiers, sailors, and marines a preferred right of 
homestead entry.86 43 U. S'. C. 186, 438. 

41St. 452; Feb. 25, 1920; C. 87-An Act For the relief of certain 
members of the Flathead Nation of Indians, and fOT other 
purposes.87 Sec. 1, p. 452-16 U. S. C. 392. Sec. 2, p. 452-
16 u. s. c. 392. 

41 St. 503; Mar. 6, 1920; C. 94-An Act Making appropriatians to 
supply deficiencies in appropriations for the fiscal year end
ing June 30, 19,20, and prior fiscal years, and for other 
purposes. 88 

41 S't. 529; Mar. 12, 1920; C. 99-Joint Resolution To amend a 
certain paragraph of the Act entitled "An Act making ap
propriations for the current and contingent expenses of the 
Bureau of Indian Affairs, for fulfilling treaty stipulations 
with various Indian tribes, and for other purposes, for the 
fiscal year ending June 30, 1921." approved February 14, 
1920.89 

41 St. 535; Mar. 19, 1920; C. 105-Joint Resolution Amending 
joint resolution extending the time for payment of purchase 
money o·n homestead entries in the former Colville Indian 
Reservation, Washington.90 

41 St. 5'49; Apr. 1, 1920; C. 119---An Act To authorize the Secre
tary of the Interior to acquire certain Indian lands necessary 
for reservoir purposes in connection with the Blackfeet In
dian reclamation project.91 

41 St. 549; Apr. 1, 1920; C. 120-An Act Authorizing the Secre
tary of the Interior to issue patent to School District Num
bered 8, Sheridan County, Montana, for block one, in Wakea 
town site, Fort Peck Indian Reservation, Montana, and to 
set aside one block in each town site on said reservation for 
school purposes.92 

. 

41 St. 553; Apr. 15, 1920; C. 143-An Act Authorizing and direct
ing the transfer approximately of 10 acres of land to Rural 
High School Disfr·ict Numbered 1, Lapwai, Idaho. 

41 St. 585; Apr. 28, 1920; C. 163-An Act Conferring jurisdiction 
on the Court of Clairils to hear, determine, and render judg
ment in claims of the Iowa Tribe of Indians against the 
United States.93 

41 St. 595; May 10, 1920; C. 178-An Act For the sale oi isolated 
tracts in the former Fort Berthold Indian Reservation, 
North Dakota.94 43 U. S.C. 1173. 

41 St. 599; May 14, 1920; C. 187-An Act To authorize the disposi
tion of certain grazing lands in the State of Utah, and for 
other purposeS.95 

41 St. 623 ; May 26, 1920; 0. 203-An Act Authorizing certain 

83 Cited: Fort Berthold, 71 C. Cis. 308; Klamath, 296 U. S. 244; Memo. 
Sol., Dec. 26, 1935. 

84 Sg. 4 St. 442 ; 7 Rt. 46, 99, 212, 213, 235, 236, 425; 10 St. 1109; 
11 St. 614, 730 ; 15 St. 622, 640, 652, 658, 669, 673, 676; 16 St. 720; 
18 St. 41; 19 St. 254, 256; 24 St. 388; 25 St. 645; 26 St. 1029, 1032, 
1033 ; 27 St. 139, 644; 33 St. 1016, 1081 ; 34 St. 375; 35 St. 558; 36 St. 
273 277 448 1063, 1071; 37 St. 67, 521, 522, 934; 38 St. 88, 582, 
605'; 39 St. 1SO, 136, 156, 975, 976, 991 ; 40 St. 564, 570, 571, 588, 591 : 
41 St. 11, 28. Ag. 40 St. 569 ; 41 St. 21. A. 41 St. 529, 1225 ; 42 St. 
595; 47 St. 1317; 52 St. 80. S. 41 St. 1225, 1637, 1638; 42 St. 364, 552, 
767 1174, 1527; 43 St. 819; 44 St. 453, 934; 45 St. 200, 1562, 1623; 
46 St. 90, 279, 1115; 47 St. 91, 564, 820; 48 St. 362; 49 St. 176, 1757; 
50 St. 564; 52 St. 291. Cited: 33 Op. A. G. 25; 34 Op. A. G. 302; Op. Sol. 
M. 6083, Oct. 29, 1921; M. 6376, Nov. 15, 1921; Memo. Ind. Off.,_ Apr. 21, 
1927; Op. Sol. M.23117, Oct. 6, 1927; Letter to Sen. Wm. H. Kmg from 
Comm'r, Jan. 9, 1931; Memo. Ind. Off_, June 12, 1933 Jan. 31, 1934; 
Op. Sol. M.27671, Mar. 1, 1934; Memo. Sol., July 17, 1935, Feb. 8, 1937; 
Memo. Sol. Off., June 25, 1938; 48 L. D. 472; 54 I. D. 90; Chippewa, 80 
C. Cis. 410 ; Chippewa, 307 U. S. 1 ; Lucas, 15 F. 2d 32; Medawakanton, 
57 C. Cis. 357 ; Shoshone, 85 C. Cis. 331 ; U. S. v. Bowling, 256 U. S. 484; 
U.S. v. HaddocK, 21 F. 2d 165; U. S. v. Seminole, 299 U. S. 417; U.S. v. 
Watashe, 102 F. 2d 427; U. S. ex rei. Kadrie, 30 F. 2d 989. 

85 A. 47 St. 1417. 
86 Sg. 40 St. 76. A. 42 St. 358 ; 46 St. 580. 
87 S. 46 St. 1634. Cited: Op. Sol. M.11410, Jan. 28, 1924, M.l2498, 

June 6, 1924; 49 L. D. 139. 
ss S .q. 26 St. 853, sec. 6. 
a9 Ag. 41 St. 427. 
vo Sg. 34 St. 80. Ag. 40 St. 449. A. 47 St. 334. 
91 Sg. 36 St. 855. 859, sec. 14. 
112 Sg. 35 St. 558. 
os S. 45 St. 1073. Cited: Iowa, 68 C. Cis. 585. 
94 Sg. 9 St. 51 ; ~6 St. 77, 455. 
os Ao. 31 St. 1070. 



_ STATUTES AND TREATIES 41 St. 623-41 St. 1460 

... .ct of Claims, 

-v amend an Act entitled 
580 ~.:s for the current and con-

.... eau of Indian Affairs, for fulfill-
• -.3 with various Indian tribes, and for 

tribes of Ip~bfl-'" the fiscal year ending June 30, 1914," 
and fOI;J'e 30, 1913.97 

41 S~.,61ffay 29, 1920; C. 214-An Act Making appropriations 
. -.~~· the legislative, executive, and judicial expenses of the 

Government for the fiscal year ending June 30, 1921, and for 
other purposes. 

41 St. 738; June 3, 1920; C. 222-An Act Authorizing the S'ioux 
Tribe of Indians to submit claims to the Court of Claims.98 

41St. 751; June 4, 1920; C. 224-An Act To provide for the allot
ment of lands of the Crow Tribe, for the distribution of tribal 
funds, and for other purposes.09 

41 St. 874; June 5, 1920; C. 235-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1921, and for other purposes.1 p. 917-
48 u. s. c. 422. 

41 St. 948; June 5, 19'20; C. 240-An Act Making appropriations 
for the support of the Army for the fiscal year ending 
June 30, 1921, and for other purposes. 

41 St. 1015; June 5, 1920; C. 253--An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1920, and prior fiscal years, and for other 
purposes. 2 

• 

41 St. 1063; June 10, 1920; C. 285-An Act Ta create a Federal 
Power Commission; to provide for the improvement of 
navigation; the development of water power; the use of 
the public lands in relation thereto, and to repeal section 18 
of the River and Harbor Appropriation Act, approved Au
gust 8, 1917, and for other purposes.3 Sec. 3, p. 1063-16 
U. S. C. 796. Sec. 4, p. 1065-16 U. S. C. 797. Sec. 17-
16 U. S. C. 810. Sec. 28, p. 1077-16 U. S. C. 822. Sec. 29, 
p. 1077-16 U.S. C. 823. Sec. 30, p. 1077-16 U. S.C. 791. 

41 St. 1077; June 14, 1920; C. 286-An Act Authorizing the en
listment of non-English speaking citizens and aliens.4 

41 St. 1097 ; Feb. 6, 1921; C. 36-An Act Conferring jurisdiction 
on the Court of Claims to hear, determine, and render judg
ment in the Osage civilization-fund claim of the Osage Nation 
of Indians against the United States.6 

41 St. 1105; Feb. 21, 1921; C. 63-An Act to amend Act of Con
gress approved June 30, 1913.6 

·41 St. 1105; Feb. 21, 1921; C. 64-An Act To authorize the im
provement of Red Lake and Red Lake River, in the State 
of Minnesota, for navigation, drainage, and flood-control 
purposes.7 

41 St. 1107; Feb. 22, 1921; C. 66-An Act Authorizing the Secre
. tary of the Interior to offer for sale remainder of the coal 
and asphalt deposits in segregated mineral land in the 
Choctaw and Chickasaw Nations, State of Oklahoma.8 

41 St. 1156: Mar. 1, 1921 ; C. 89-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1921; and prior fiscal years, and for other 
purposes.9 

· 

41 St. 1193; Mar. 1, 1921; C. 91-An Act To authorize a lieu 
selection by the State qf South Dakota for 160 acres on 
Pine Ridge Indian Reservation, and for other purposes. 
See Historical Note 25 U. S.C. A. 421. 

41 St. 1204; Mar. 2, 1921; C. 111-An Act Amending an Act 

oo Sg. 16 St. 707. A. 49 St. 1276. S. 46 St. 1105. Cited: Klamath, 
81 C. Cis. 79; Klamath, 86 C. Cis. 614; Klamath, 296 U.S. 244; U. S. v. 
Klamath, 304 U. S. 119. 

97 Ag. 38 St. 96. A. 43 St. 728. 
ll8 A. 44 St. 764. Cited: Klamath, 296 U. S. 244; Sioux, 85 C. Cls. 181; 

Sioux, 84 C. Cis. 16; Sioux, 86 C. Cis. 299; U. S. v. Powers, 305 U. S. 
527; Yankton, 272 U. S. 351; Yankton, 61 C. Cls. 40. 

00 Sg. 24 St. 388 ; 36 St. 859. Rq. 33 St. 353. A. 42 St. 994; 43 St. 
1301 ; 44 St. 658. S. 44 St. 251, 566 ; 45 St. 2035 ; 46 St. 1495, 1633, 
1634, c. 144; 1634, c. 145; 2135, 2148; 47 St. 1657, c. 66; 1657, c. 67; 
49 St. 244, 1543. Cited: Op. Sol. M.5805, Nov. 22, 1921, Sept. 21, 1927; 
Oil'. Memo. by Asst. Chief Counsel of Ind. Off., Oct. 17, 1938; 48 L. D. 
479; U. S. v. Heinrich, 16 F. 2d 112. 

1 Sg. 35 St. 102 ; 36 St. 326; 38 St. 604, sec. 22. 
2 Sg. 26 St. 853 ; 36 St. 326. 

, ;; Sg. 38 St. 242. Rg. 40 St. 269, sec. 18. B. 42 St. 832 ; 45 St. 1344 ; 
48 St. 960. A. 49 St. 803. Cited: Op. Sol. M. 11410, Jan. 28, 1924. 

4 Ag. 28 St. 216. 
~ Sg. 14 St. 687. 
6 A.q. 38 St. 97. 
7 Sg. 35 St. 169. Cited: Chippewa, 80 C. Cis. 410. 
8 Sg. 40 St. 433. A. 45 St. 737. A. 42 St. 552. 1174: 43 St. 390, 

1141; 44 St. 453, 934; 45 St. 200, 1562; 46 St. 279, 788. Cited: 1 L. D. 
Memo. 99. 

9 Sg. 27 St. 612, 644. S. 42 St. 1174. 

to provide for drainage of Indian allotments of the Five 
Civilized Tribes, approved March 27, 1914 (38 St. 310, 
Public, Numbered 77).10 

41 St. 1225; Mar. 3, 1921; C. 119--An Act Making appropriations 
for the current and contingent expenses of the Bureau of 
Indian .Affairs, for fulfilling treaty stipulations with various 
Indian tribes, and for other purposes, for the fiscal year 
ending June 30, 1922.11 Sec. 1, p. 1231-25 U. S. C. 399 (41 
St. 31, sec. 26) ; 12 Sec. 1, p. 1232-25 U. S. C. 393. 

41 St. 1249; Mar. 3, 1921; C. 120-An Act to amend section 3 
of the Act of Congress of June 28, 1906, entitled ''An Act 
for the division of the lands and funds of the Osage Indians 
in Oklahoma, and for other purposes." 13 Sec. 3, p. 125o--
8 u.s. c. 3. ' 

41 St. 1252; Mar. 3, 1921; C. 124-An Act Making appropriations 
for the legislative, executive, and judicial expenses of the 
Government for the fiscal year ending June 30, 1922, and 
for other purposes. 

41 St. 1355 ; Mar. 3, 1921; C. 135-An Act Providing for the 
allotment of lands within the Fort Belknap Indian Reserva
tion, Montana, and for other purposes.u 

41 St. 1364; Mar. 4, 1921; C. 155-An Act To perpetuate the 
memory of the Chickasaw and Seminole Tribes of Indians 
in Oklahoma. 

41St. 1367; Mar. 4, 1921; C. 161-An Act Making appropriations 
for sundry civil expenses of the Government for the fiscal 
year ending June 30, 1922, and for other purposes.15 

41 St. 1446; Mar. 4, 1921; C. 174-Joint Resolution Extending 
the time for payment or purchase money on homestead en
tries in the former Standing Rock Indian Reservation, in 
the States of North and South Dakota, and for other 
purposes.10 

41 St. 1459; Feb. 11, 1920; C. 72-An Act Restoring to Amy E. 
Hall her homestead rights and providing that on any home
stead entry made by her she shall be given credit for all 
compliance with the law on her original homestead eptry 
and for all payments made on same.17 

41St. 1460; Feb. 17, 1920; C. 78-An Act To authorize the pay
ment of certain amounts for damages sustained by prairie 
fire on the Rosebud Indian Reservation, in South Dakota. 

41 St.1460; Feb. 17, 1920; C. 79-An Act for the relief of William 
E. Johnson. 

1o Ag. 38 St. 310. 
11 Sg. 4 St. 442 ; 7 St. 46, 99, 212, 213, 235, 236, 425 ; 10 St. 1109; 

11 St. 614, 730; 15 St. 622, 640, 652, 658, 669, 673, 676 ; 16 St. 720; 
19 St. 254, 256 ; 24 St. 388 ; .25 St. 645, 871 ; 26 St. 146, 1029 ; 27 
St. 139, 644 ; 33 St. 1081 ; 34 St. 375 ; 35 St. 51 ; 36 St 124 273 
277, 858, 1062, 1074; 37 St. 67, 521, 522, 934; 38 St 582, 6o'5 · 39 
St. 130, 926, 983; 40 St. 564, 570, 571, 577, 588 ; 41 St. 11 28 423 
433. Ag. 2~ St. ~07; 41 St:.. 31, 426. A. 42 St. 552, 1570; 5o st: 
68. S. 42 St. 4, .:.64, 552, 1o27; 45 St. 200. Cited: Brown, 39 Yale 
L. J. 307 ; Op. Sol., M. 7316, Apr. 5, 1922 A. 2592, Feb. 12, 1924, 
M. 12746, Oct. 8, 1924, Sept. 21, 1927, M. 25280, Aug. 21, 1929; Memo. 
Sol. Off., Apr. 22, 1930 June 29, 1933, May 11, 1934 ; Memo. Sol., 
July 25, 1935; Memo. i§ol. Off., Aug. 20, 1935; Memo. Sol., Jan. 29, 
1936, Mar. 12, 1936, May 25. 1936, Aug. 10. 1936; Memo. Sol. Off., 
Oct. 22, 1936 ; Memo. Sol., Feb. 8, 1937 ; Memo. of Ass't Sec'y to 
Comm'r., Feb. 17, 1937; Memo. Acting Sol., July 13, 1937; Memo. 
Sol. Off., June 25, 1938 ; Mf'mo. Sol., Nov. 11, 1939 ; Childers 270 
U. S. 555; Chippewa, 80 C. Cis. 410; Hallam, 49 F. 2d 103; Jaybird 
271 U. S. 609 ; Lucas, 15 F. 2d 32 ; Morrison, 266 U. S. 481 ; Stoltz: 
~~ 1;·

9
. 2d 283 ; U. S. v. Seminole, 299 U. S. 417; Wbitebird, 40 F. 

12 A. 44 St. 922. 
13 Ag. 34 St. 539. A. 43 St. 1008 ; 45 St. 1478. S. 46 St. 1047. Cited: 

33 Op. A. G. 60; 36 Op. A. G. 98; Op. Sol., M. 4017, Jan 4 1922 
M. 8370, Aug. 15, 1922, D. 46929, Sept. 30, 1922, 17687, Dec." 19, 1925: 
Mar. 16, 1926, M. 19190, June 2, 1926; Memo. Sol. Off. July 23 1926 · 
Mar. 3.._)927; Op. Sol. M. 21642, Mar. 26, 1927, M. '2429, June 19: 
1928; lv.temo. Sol. Off., July 31, 1928, Oct. 31, 1928, Apr. 5, 1929; 
Op. Sol., M. 25107, May 4. 1929 ; Memo. Sol. Off., May 31, 1929; Op. 
Sol., M. 25280, Aug. 21, 1929; Op. A. G., Oct. 5, 1929; Memo. Sol. Off., 
Feb. 3, 1930; Letter to Comm'r of Ind. Affrs. from Sec'y of Int 
Sept. 1930 ; Memo. Sol. Off.. Mar. 10, 1931, May 29. 1931 ; Op. Sol:: 
M. 267::l1, Oct. 14, 1931 ; Op. Comp. Gen. to Sec'y, Feb. 4, 1932; 
Memo. Sol. Off., Dec. 22. 1932. June 29. 1933, May 8. 1936 ; Op. Sol., 
M. 27963, Jan. 26, 1937; Letter from Asst. Sec'y to A. G., Oct. 27, 
1937; Memo. Sol. Off., Jan. 30. 1938; 49 L. D. 420; 50 L. D. 672; 
53 I. D. 169 ; 54 I. D. 260 ; 54 I. D. 341 ; 55 I. D. 456 ; Adams 59 F 
2d 653 ; Browning, 6 F. 2d 801 ; Globe, 81 F. 2rt 143 ; Hickey' 64 F. 
2d 628; In re Dennison, 38 F. 2rl 662; In re Penn. 41 F. 2d 257: 
Jump. 100 F. 2d 130: Morrison, 6 F. 2rt 811; Ne-Kab-Wah-She-Tun-Kah 
290 Fed. 303 ; Osage, 33 F. 2d 21 ; Silurian, 54 l1"'. 2d 43 ; Tapp. 6 F. 
Snpp. 577 : Taylor, 51 F. 2d 884 ; U. S. v. Barnett, 7 F. Supp. 573: 
{T. S. v. Hughes, 6 F. Supp. 972 ; U. S. v. Johnson, 87 F. 2d 155 : 
u. S. v. Lynch. 7 Alaslm 568; U. S. v. Mullendore. 74 F. 2d 286; U. S. v. 
Snnds, 94 F. 2d 156: WehstPr, 266 U. S. 507; Williams, 83 F. 2d 143; 
Work. 266 U.S. 161; Work. 261 TT. S. 352. 

14 Sg. 12 St. 754. Rg. 36 St. 277. S. 44 St. 453; 45 St. 1708. Cited: 
Op. Sol., M.7599, June 9, 1922; Memo. Sol., Dec. 2, 1936; 55 I. D. 295; 
Stookey, 58 F. 2d 522. 

15 Sq. 35 St. l 02 ; 36 St. 326 ; 38 St. 604, sec. 22. 
16 Sg. 35 St. 460; 37 St. 675. A. 42 St. 499. 
11 Sg. 37 St. 123. 



4i St. 1466-42 St. 767 ANNOTATED TABLE OF STATUTES AND TREATIES 581 
41 St. 1466; Apr. 15, 1920; C. 145-An Act Authorizing the Sec

retary of the Interior to sell certain lands to school district 
numbered 21 of Fremont County, Wyoming. 

41 St. 1468; Apr. 29, 1920; C. 164-An Act Authorizing and 
directing the Secretary of the Interior to convey to the 
trustees of the Yankton Agency Presbyterian Church, by 
patent in fee, certain land within the Yankton Indian 
Reservation. 

41 St. 1469; May 10, 1920; C. 180-An Act Authorizing the Sec
retary of the Interior to correct an error in an Indian 
allotment. 

41 St. 1472; June 5, 1920; C. 27g._An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy and of wars other than the 
Civil War, and to certain widows and dependent relatives 
of such soldiers and sailors. 

41 St. 1531; Mar. 1, 1921; C. 106-An Act For the relief of the 
widow of Joseph C. Akin. 

41 St. 1533; Mar. 3, 1H21; C. 140-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

41 St. 1536; Mar. 3, 1921; C. 141-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

41 St. 1542; Mar. 3, 1921; C. 142-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, aJid certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

41 St. 1547; Mar. 3, 1921; C. 143-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

41 St. 1596; Mar. 3, 1921; C. 147-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

41 St. 1631; June 11, 1919; Concurrent Res.-Indian Appropria
tion Bill.18 

41 St. 1637; Feb. 4, 1920; Concurrent Res.-Indian Appropria
tion Bill.111 

41 St. 1638; Feb. 7, 1920; Concurrent Res.-Indian Appropria
tion Bill. 20 

42 STAT. 

42 St. 4; May 6, 19.21; C. 6-Joint Resolution Making the sum 
of $150,000 appropriated for the construction of a diversion 
dam on the Crow Indian Reservation, Montana, immediately 
available.21 

42 St. 29; June 16, 1921; C. 23--An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1921, and prior fiscal years, and for other 
purposes. 

42 St. 68; June 30, 1921; C. 33-An Act Making appropriations 
for the support of the Army for the fiscal year ending June 
30, 1922, and for other purposes. 

42 St. 192; Aug. 24, 1921; C. 89--An Act Making appropriations 
to supply urgent deficiencies in appropriations for the fiscal 
year ending June 30, 1922, and for other purposes. 

42 St. 208; Nov. 2, 1921; C. 115-An Act Authorizing appropria
tions and expenditures for the administration of Indian 
affairs, and for other purposes.rJ 25 U. S.C. 13. 

42 St. 212; Nov. 9, 1921; C. 1}-9-An Act To amend the Act en 
titled "An Act to provide that the United States shall aid 
the States in the ·construction of rural post roads, and for 
other purpof'les," approved July 11, 1916, as amended and 
supplemented, and for other purposes.23 Sec. 3, p. 212-23 
U.S. C. 3a. Sec. 25, p. 21g._23 U.S. C. 25. 

1s Ag. 41 St. 3. 
111 Ag. 41 St. 420. 
ro Ag. 41 St. 432. 
21 Sg. 41 St. 1237. 
22 S. 45 St. 1623. Oited: U. S. ex rei. Charley, 62 F. 2d 955. 
23 Ag. 39 St. 355. A. 43 St. 889 ; 46 St. 805, 1173 ; 52 St. 633. B. 

45 St. 750; 47 St. 709. 

42 St. 221; Nov. 19, 1921; C. 133-An Act Authorizing a per 
capita payment to the Chippewa Indians of Minnesota from 
their tribal funds held in trust by the United States.~ 

42 St. 327; Dec. 15, 1921; C. 1-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1922, and prior fiscal years, supplemental 
appropriations for the fiscal year ending June 30, 1922, and 
subsequent fiscal years, and for other purposes.25 

42 St. 358; Jan. 21, 1922; C. 32-Joint Resolution To amend a 
joint resolution entitled "Joint Resolution giving to dis
charged soldiers, sailors, and marines a preferred right of 
homestead entry," approved February 14, 1920.26 43 U. S.C. 
186, 438. . 

42 St. 364; Feb. 13, 1922; C. 50-Joint Resolution Relative to pay
ment of tuition for Indian children enrolled in Montana 
State public schools.27 

42 St. 422; Mar. 20, 1922; C. 103-An Act Making appropriatim1s 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 19·23, and for other purposes. 

42 St. 437; Mar. 20, 1922; C. 104-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1922, and prior fiscal years, and for other 
purposes.28 

42 St. 470; Mar. 28, 1922; C. 117-An Act Making appropriations 
for the Departments of Commerce and Labor for the fiscal 
year ending June 30, 1923, and for other purposes.29 

42 St. 499; Apr. 25, 1922; C. 140--An Act Authorizing extensions 
of time for the payment of purchase money due under cer
tain homestead entries and Government-land purchases 
within the former Cheyenne River and Standing Rock Indian 
Reservations, North Dakota and South Dakota.30 

42 St. 507 ; May 9, 1922 ; C. 183-An Act Extending the period 
for homestead entries on the south half of the Diminished 
Colville Indian Reservation.31 

42 St. 552; May 24, 1922 ; C. 199-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June. 30, 1923, and for other purposes.32 p. 560-See His
torical Note 25 U. S. C. A. 385; p. 562-See Historical Note 
25 U. S. C. A. 29·5; p. 575-25 U. S. C. 124; p. 576-See His
torical Note 25 U. S. C. A. 297; 42. U. S. C. 16. 

42 St. 595; May 25, 1922; C. 201-An Act To amend section 22 
of an Act approved February 14, 1920, entitled, "An Act 
making appropriations for the current and contingent ex
penses of the Bureau of Indian Affairs, for fulfilling treaty 
stipulations with various Indian tribes, and for other pur
poses," for the fiscal year ending June 30, 1921.32 

42 St. 599; June 1, 1922; C. 204-An Act Making appropriations 
for the Departments of State and Justice and for the Ju
diciary for the fiscal year ending June 30, 1923, and for 
other purposes. 

42 St. 625; June 10, 1922; C. 211-An Act Providing for the ap
propriation of funds for acquiring additional water rights 
for Indians on the Crow Reservation, in Montana, whose 
lands are irrigable under the Two Leggins Irrigation Canal. 

42 St. 635; June 12, 1922; C. 218-An Act Making appropriations 
for the Executive and for sundry independent bureaus, 
boards, commissions, and offices, for the fiscal year ending 
June 30, 1923, and for other purposes. 

42 St. 716; June 30, 19,22; C. 253--An Act Making appropriations 
for the military arid nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1923, and for 
other purposes. 

42 St. 767; July 1, 1922; C. 258-An Act Making appropriations 
to supply deficiencies in appropriations for the fiscal year 
ending June 30, 1922, and for prior fiscal years, supplemental 

24 Sg. 25 ·st. 642. Oited: Chippewa, 307 U. S. 1 ; Nelson, 18 F. 2d 
522 ; U. S. ex rel. Kadrie, 30 F. 2d 989; Whitebird, 40 F. 2d 479. 

25 Sg. 39 St. 218 ; 42 St. 23. 
26 Ag. 41 St. 434. 
27 Sg. 41 St. 421, sec. 10, 1237, sec. 10. 
2B Sg. 36 St. 1071. 
2o Sg. 36 St. 326. 
a<t Sg. 41 St. 1446. A. 43 St. 1184 ; 45 St. 400. 
a1 Sg. 34 St. 80. A. 44 St. 558. 
32 Sg. 4 St. 442; 7 St. 46, 99, 212, 213, 235, 236, 425 ; 10 St. 1109 ; 

11 St. 614, 730; 15 St. 622, 640. 652. 658, 669, 673 i-,16 St. 720; 19 St. 
254 256; 24 St. 388; 25 St. 645; 26 St. 1029; 27 o::;t. 139, 644 · 33 St. 
108i ; 34 St. 375; 35 St. 102 ; 36 St. 273, 277, 858, 1063 ; 37 St. 521, 
522, 934 ; 38 St. 582, 604 ; 39 St. 130, 154, 155 ; 40 St. 297, 564, 
570, 571; 41 St. 11, 28, 423, 437, 1107, 1233, 1234, 1236. B. 42 St. 
1174; 43 St. 390, 672, 1101, 1141; 44 St. 453, 1398. Oited: L~tter to 
Sen. Wm. H. Kin~ from Comm'r, Jan. 9, 1931; 53 I. D. 593; Ch1ppewa, 
80 C. Cis. 410; Creek. 78 C. Cis. 474; Lucas. 15 F. 2d 32. 

33 Ag. 41 St. 408, 431, sec. 22. A. 52 St. 80. Oited: Memo. Ind. Olf., 
June 12, 1933. 
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appropriations for the fiscal year ending June 30, 1923, and 
for other purposes.84 

42 St. 816; July 1, 1922; C. 267-An Act To provide for the print
ing and distribution of the Supreme Court Reports, and 
amending sections 225, 226, 227, and 228 of the J udici.al 
Code.85 Sec. 3, p. 816--28 U. S.C. 334: 

42 St. 829; Aug. 24, 1922; C. 286--An Act Amending the pro
viso of the Act approved August 24, 1912, with reference to 
educational leave to employees of the Indian Service.36 25 
U. S. C. 275 (37 St. 519, sec. 1).37 

42 St. 830 ; Aug. 24, 1922; C. 288-An Act To rebuild the school 
building of the Indian school near Tomah, Wisconsin.38 

42 St. 831; Aug. 24, 1922; C. 289-An Act To validate certain 
deeds executed by members of the Five Civilized Tribes, 
and for other purposes.30 

42 St. 832; Aug. 26, 1922; C. 295-An Act Authorizing the Secre
tary of the Interior to dedicate and set apart as a national 
monument certain lands in Riverside County, California. 
Sec. 2 & 3, p. 832-16 U.S. C. 435.40 

42 St. 834; Sept. 1, 1922; C. 302-An Act Granting relief to 
soldiers and sailors of the War with Spain, Philippine in
surrection, and Chinese Boxer rebellion campaign ; to widows, 
former widows, and dependent parents of such soldiers and 
sailors ; and to certain Army nurses ; and to amend section 
2 of an Act entitled "An Act to pension the survivors of 
certain Indian wars from January 1, 1859, to January, 1891, 
inclusive, and for other purposes," approved March 4, 1917.41 

Sec. 6, p. 836--38 U. S. C. 376. 
42 St. 857; Sept. 20, 1922; C. 347-An Act To authorize the leas

ing for mining purposes of unallotted lands on the Fort Peck 
and Blackfeet Indian Reservations in the State of Mon
tana. 25 U. S. C. 400. 

42 St. 990; Sept. 21, 1922; C. 358-An Act Providing for the con
struction of a spillway and drainage ditch to lower and main
tain the level of Lake Andes, South Dakota.42 

42 St. 991; Sept. 21, 1922; C. 361-An Act For the relief of and 
purchase of lands for certain of the Apache Indians of Okla
homa lately confined as prisoners of war at Fort Sill Mili
tary Reservation, and for other purposes. 43 

42 St. 994; Sept. 21, 1922; C. 367-An Act Extending time for 
allotments on the Crow Reservation; protecting certain 
members of the Five Civilized Tribes; relief of Indians oc
cupying certain lands in Arizona, New Mexico, and Cali
fornia; issuing patents in certain cases; establishing a 
revolving fund on the Rosebud Reservation; memorial to 
Indians of the Rosebud Reservation killed in the World 
War; conferring authority on the Secretary of the Interior 
as to alienation in certain Indian allotments, and for other 
purposes." Sec. 3, p. 995-25 U. S. C. 280; Sec. 6, p. 995-
25 u. s. c. 392. 

42 St. 1048; Sept. 22, 1922; C. 429-An Act Making appropri
ations to supply deficiencies in appropriations for the fiscal 
year ending June 30, 1922, and prior fiscal years, and for 
other purposes."1 

42 St. 1068; Jan. 3, 1923; C. 21-An Act Making appropria
tions for the Pepartments of State and Justice and for the 
Judiciary for the fiscal year ending June 30, 1924, and for 
other purposes. 

42 St. 1110; Jan. 5, 1923; C. 24-An Act Making appropriations 
for the Departments of Commerce and Labor for the fiscal 
year ending June 30, 1924, and for other purposes."8 

42 St .1154; Jan. 22, 1923; C. 29--An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1923, and prior fiscal years, to provide 
supplemental appropriations for the fiscal year ending June 
30, 1923, and for other purposes. 47 

42 St. 1174; Jan. 24, 1923; C. 42-An Act Making appropriations 

M Sg. 41 St. 417, sec. 2. 
BG Ag. 36 St. 1154. A. 44 St. 736. 
no Ag. 37 St. 519. ..4.. 45 St. 493. 
37 ..4.. 45 St. 493. 
asS. 42 St. 1048. 
so Sg. 31 St. 863 ; 32 St. 503, 996; 33 St. 204 ; 34 St. 145, 373 ; 

35 St. 312. 
40 Sg. 34 St. 225 ; 41 St. 1063. 
41 Ag. 39 St. 1200. A. 44 St. 614. 
42 S. 42 St. 1048; 43 St. 133; 45 St. 200. 
43 Sg. 37 St. 534 ; 38 St. 94. S. 42 St. 1154. 
44 Sg. 25 St. 895 ; 37 St. 1007 ; 39 St. 48 ; 41 St. 9, 751. ..4.. 43 St. 795 ; 

45 St. 299. 
45 Sg. 42 St. 830, 990. S. 43 St. 133; 45 St. 200; 46 St. 279, 1115. 

Oited: Choctaw, 83 C. Cis. 49. 
46 Sg. 36 St. 326. S. 42 St. 1527. 
41 So. 42 St. 991. ..4.. 43 St. 889. 

for the Department of the Interior for the fiscal year end
ing June 30, 1924; and for other purposes.48 

42 St. 1222; Feb. 6, 1923; C. 59-An Act Promoting civilization 
and self-support among the Indians of the Mescalero Reser~a
tion, in New Mexico.49 

42 St. 1227; Feb. 13, 1923; C. 72-An Act Making appropriations 
for the Executive office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 1924, and for other purposes. 

42 St. 1246; Feb. 14, 1923; C. 76--An Act To extend the pro
visions of the Act of February 8, 1887, as amended, to lands 
purchased for Indians.110 

42 St. 1246; Feb. 14, 1923; C. 77-An Act Authorizing an ap
propriation to meet proportionate expenses of providing a 
drainage system for Piute Indian lands in the State of Ne
vada within the Newlands reclamation project of the 
Reclamation Service. n 

•12 St. 1264; Feb. 20, 1923; C. 98-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1924, and for other purposes. 

12 St. 1288; Feb. 26, 1923; C. 114-An Act Authorizing an appro
priation for the construction of a road within tile Fort 
Apacho Indian Reservation, Arizona. 

42 St. 1288; Feb. 26, 1923; C. 116--An Act To provide for the 
completion of the bridge across the Little Colorado River 
near Leupp, Arizona.52 

42 St. 1289; Feb. 26, 1923; C. 117-An Act Authorizing the Sec
retary of the Interior to enter into an agreement with 
Toole County irrigation district, of Shelby, Montana, and 
the Cut Bank irrigation district, of Cut Bank, Montana, for 
the settlement of the e tent of the priority to the waters 
of Two Medicine, Cut Bank, and Badger Creeks, of the 
Indians of the Blackfeet Indian Reservation. 

42 St. 1377; Mar. 2, 1923; C. 178-An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1924, and for 
other purposes. 

42 St. 1527; Mar. 4, 1923: C. 292-An Act Making appropriations 
to supply deficiences in certain appropriations for the fiscal 
year ending June 30, 1923, and prior fiscal years, to provide 
supplemental appropriations for the fiscal year ending June 
30, 1924, and for other purposes. 63 

42 St. 1561; Mar. 4, 1923; C. 297-An Act To authorize the 
extension of the period of. restriction against alienation 
on surplus lands allotted to minor members of the Kansas 
or Kaw Tribe of Indians in Oklahoma.5<l 

42 St. 1569; Nov. 18, 1921; 0. 129-An Act Granting a deed of 
quitclaim and release to J. L. Holmes of certain land in 
the town of Whitefield, Oklahoma. 

42 St. 1570; Nov. 18, 1921; C. 131-An Act To amend section 
26 of an Act entitled "An Act making appropriations for the 
current and contingent expenses of the Bureau of Indian 
Affairs," and so forth. 55 

42 St. 1582; February 27, 1922: C. 85-An Act For the payment 
of certain money to Albert H. Raynolds. 

42 St. 1589; Apr. 29, 1922; C. 172-An Act To carry out the 
provisions of an Act approved July 1, 1902, known as the 
Act entitled "An Act to accept, rat.ify, and confirm a pro
posed agreement submitted by the Kansas or Kaw Indians 
of Oklahoma, and for other purposes," and to provide for 
a settlement to Addie May Auld and Archie William Auld, 
who were enrolled as members of the said tribe after the 
lands and moneys of said tribe had been divided.56 

42 St. 1591; May 20, 1922; C. 195-An Act Authorizing the Secre-

48 Sg. 4 St. 442 ; 7 St. 46, 99, 212, 213, 236, 425 ; 10 St. 1109 ; 11 St. 
614, 730 ; 15 St. 622, 640, 652. 658, 669, 673, 696 ; 16 St. 720 ; 19 St . . 
254, 256: 24 St. 388; 25 St. 645 ; 26 St. 146, 1029 ; 27 St. 139, 644; 
33 St. 1081 ; 34 St. 375; 35 St. 51, 102, 531, 787; 36 St. 273, 277, 
858, 1063 ; 37 St. 521, 522, 934 ; 38 St. 582, 604. 605 ; 39 St. 130, 154 ; 
40 St. 297, 564, 570, 571, 588; 41 , St. 28, 423, 437, 441, 448, 1107, 
156, 1171; 42 St. 568. Rp. 45 St. 986. B. 44 St. 453. Cited: Browning, 
6 F. 2d 801 ; Chippewa, 80 C. Cls. 410; Jump, 100 F. 2d 130; Lucas, 
15 F. 2d 32; Morrison, 6 F. 2d 811; U. S. v. Candelaria, 271 U. S. 
432 ; U. S. v. Seminole, 299 U. S. 417 ; Memo. Sol. Off. Apr. 4, 1933. 

49 S. 42 St. 1527. 
110 Sg. 24 St. 388. Oite€l: Button, 7 F. Supp. 597; U. S. v. Swain, 

46 F. 2d 99; Work, 29 F. 2d 393. 
51 ..4.. 43 St. 595. 
S2 Sg. 39 St. 975 ..t 40 St. 570 i 41 St. 11. S. 42 St. 1527. 
58 Sg. 33 St. 10:.::1 ; 36 St. o26; 38 St. 604; 39 St. 154, 969 ; 40 St. 

588 ; 41 St. 422. 1225 ; 42 St. 23. 1125, 1222, 1288. 
F>4 Sg. 32 St. 636. Cited: 35 Op. A. G. 1 ; Op. Sol., M. 14237, Dec. 23, 

1924. 
65 Ag, 41 St. 1248. Cited: Op. Sol., M. 12746, Oct. 8, 1924. 
56 Ao. 32 St. 638. 
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tary of the Interior to sell certain lands on the Wind 
River Reservation, Wyoming. 

42 St: 1594; June 26, 1922; C. 244-An Act For the relief of 
PhilipS. Everest. 

42 St. 1710; Sept. 20, 1922 ; C. 353~An Act Authorizing the is
suance of a patent in fee to Perry H. Kennerly for land 
allotted to him on the Blackfoot Reservation, Montana.67 

42 St. 1710; Sept. 20, 1922 ; C. 355--An Act Authorizing the 
issuance of a patent in fee to Jerome Kennerly for land al
lotted to him on the Blockfoot Reservation, Montana.r;s 

42 St. 1718; Sept. 22, 19·22; C. 433-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and 
sailors of wars other than the Civil War, and to widows of 
such soldiers and sailors. 

42 St. 1758; Sept. 22, 1922; C. 434-An Act For the relief of 
Frances Kelly. · 

42 St. 1768; Feb. 6, 19,23; C. 61-An Act For the relief of Lucy 
Paradis. 

42 St. 1769; Feb. 8, 1923 ; C. 63-An Act For the relief of Elizabeth 
Marsh Watkins. 

42 St. 1769; Feb. 8, 1923; C. 64-An Act To reimburse the 
Navajo Timber Company, of Delaware, for a deposit made 
to cover the purchase of timber. 

42 St. 1773; F eb. 26, 1923; C. 127-An Act For the relief of 
Walter Runke. 

42 St. 1785; Mar. 2, 1923; C. 197-An Act For the relief of 
J. W. Glidden and E. F. Hobbs. 

43 STAT. 
43 St. 1; Jan. 25, 1924; C. 2-An Act Providing for a per capita 

payment of $100 to each enrolled member of the Chippewa 
Tribe of Minnesota from the funds standing to their credit 
in the Treasury of the United States.59 

43 St. 21; Mar. 13, 19·24; C. 54-An Act For the relief of cer
tain nations or tribes of Indians in Montana, Idaho, and 
Washington. 60 

43 St. 27; Mar. 19, 19·24; C. 7o-An Act Conferring jurisdiction 
upon the Court of Claims to hear, examine, adjudicate, and 
enter judgment in any claims which the Cherokee Indians 
may have against the United States, and for other purposes.61 

43 St. 33; Apr. 2, 19·24; C. 81-An Act Making appropriations 
to supply deficiencies in certain appropriations for the 
fiscal year ending June 30, 19·24, and prior fiscal years, to 
provide suplemental appropriations for the fiscal year end
ing June 30, 1924, and for other purposes.62 

43 St. 91 ; Apr. 12. 192'4; C. 88-An Act To authorize the de
posit of certain funds in the Treasury of the United State~ 
to the credit of Navajo Tribe of Indians and to make same 
available for appropriation for tbe benefit of said Indians. 

43 St. 92; Apr. 12, 1924; C. 89-An Act To authorize the Sec
retary of the Interior to sell certain lands not longer needed 
for the Rapid City Indian School. 

43 St. 92; Apr. 12, 1924: C. 9()-An Act Providing for the res
ervation of certain lands in New Mexico for the Indians of 
the Zia Pueblo. 

43 St. 92; Apr. 12, 19,24; 0. 91-An Act To validate certain 
allotments of land made to Indians on the Lac Courts 
Oreille Indian Reservation in Wisconsin.63 

43 St. 93; Apr. 12, 1924; C. 92-An Act Authorizing an appro
. priation for the construction of a road within the Fort 
Apache Indian Reservation, Arizona, and for other 
purposes.64 

43 St. 93 ; Apr. 12. 1924; C. 93-An Act To authorize the sale 
of lands and plants not longer needed for Indian admin
istrative or allotment purposes. 25 U. S. 0. 190. 

43 St. 94; Apr. 12, 1924; C. 94-An Act To authorize the allot
ment of certain lands within the Fort Yuma Indian 
Reservation, California, and for other purposes.65 

43 St. 94; Apr. 12, 1924; Ch. 95-An Act Amending an Act en-

57 Sg. 41 St. 16. 
118 S,q. 41 St. 16. 
~o Sg. 25 Rt. fl42 . 
60 Sg. H St. 657 ; 12 St. 975. A. 46 St. 1060. S. 49. St. 1568, 

1569. Cited: Blackfeet. 81 C. Cis. 101. 
61 A. 45 St. 1229. S. 44 St. 568: 45 St. 2034; 47 St. 137; 48 St. 

972 ; 50 St. 650. Cited: Cherokee, 80 C. Cis. 1 ; Cherokee, 85 C. Cis. 
76: Eastern or Emigrant, 82 C. Cis. 180; Klamath, 296 U. S. 244; 
Western Cherokees, 82 C. Cis. 566. 

62 Sg. 25 St. 645, sec. 7; 33 St. 1021; 37 St. 522, sec. 2. 
Gs Sq. J 0 St. J 109. 
64 S . 45 St. 200. 
65 Sg. 35 St. 77 ; 38 St. 582. Cited: Letter of Ass't Sec';v to Sec'y 

of War, Jj'eb. 26, l9S2. · · · 

titled "An Act for the Divi-sion of the lands and funds 
of the Osage Indians in Oklahoma. and for other purposes," 
approved June. 28, 1906, and Acts amendatory thereof and 
supplemental thereto.66 

43 St. 95: Apr. 14, 1924; C. 101-An Act To provide for the 
·payment of claims of Chippewa Indian~ of Minnesota for 
back annuities.87 

43 St. 111; Apr. 28, 1924; C. 134-An Act For the relief of dis
possessed allotted Indians of the Nisqually Reservation, 
Washington. 68 

43 St. 111; Apr. 28, 1924; C. 135-An Act To authorize the leasing 
for mining purposes of unallotted lands in the Ka w Reserva
tian in the State of Oklahoma. 25 U. S. C. 401. 

43 St. 117; May 9, 1924; C. 151-An Act Authorizing the acquir
ing of Indian lands on the Fort Hall Indian Reservation, in 
Idaho, for reservoir purposes in connection with. the Mini
doka irrigation project.00 

43 St. 121; May 19, 1924; 157-An Act To provide adjusted com 
pensation for veterans of the World War, and for other 
purposes. 

43 St. 132; May 19, 1924; C. 158-An Act For the enrollment 
and allotment of members of the Lac du Flambeau Band of 
Lake Superior Chippewas, in the State of Wisconsin, and for 
other purposes. 70 

43 St. 133; May 20, 1924; C. 16o-An Act To· authorize the sale of 
lands allotted to Indians under the Moses agreement of 
July 7, 1883.71 

43 St. 133; May 20, 1924; 0. 161-An Act Authorizing the Com
missioner of Indian Affairs to acquire necessary rights of 
way across private lands, by purchase or condemnation pro
ceedings, needed in constructing a spillway and drainage 
ditch to lower and maintain the level of Lake Andes, in South 
Dakota.72 

43 St. 133; May 20, 1924; C. 162-An Act Conferring jurisdiction 
upon the Court of Claims to hear, examine, adjudicate, and 
enter judgment in any claims which the Seminole Indians 
may have against the United States, and for other purposes.'3 

43 St. 137; May 24, 1924; C. 176--An Act To amend an Act en
titled "An Act for the relief of the Saginaw, Swan Creek, 
and Black River Band of Chippewa Indians in the State of 
Michigan, and for other purposes," approved June 25, 1910.74 

43 St. 138; May 24, 1924; C. 177-An Act To cancel an allotment 
of land made to Mary Orane or Ho-tah-kah-win-kaw, a 
deceased Indian, embracing land within the Winnebago 
Indian Reservatian in Nebraska. 

43 St.138; May 24, 1924; C.178-An Act To cancel two allotments 
made to Richard Bell, deceased, embracing land within the 
Round Valley Indian Reservation in California. 

43 St. 138; May 24, 1924; C. 179-An Act To amend an Act 
entitled "An Act authorizing the payment of the Choctaw 
and Chickasaw town-site fund, and for other purposes." 76 

43 St. 139; May 24, 1924; C. 180--An Act Authorizing extensions 
of time for the payment of purchase money due under certain 
homestead entries and Government land purchases within the 
Fort Berthold Indian Reservation, North Dakota. See His
torical Note 25 U. S.C. A. 421. 

43 St. 139; May 24, 1924; C. 181-An Act Conferring jurisdiction 
upon the Court of Claims to hear, examine, adjudicate, and 
enter judgment in any claims which the Creek Indians may 
have against the United States, and for o-ther purposes.76 

43 St. 146 ; May 24, 1924; C. 183-An Act To fix the compensation 
of officers and employees of the Legislath:e Branch of the 
Government. 71 

43 St. 176; May 27, 1924; C. 20Q-An Act To authorize the exten
sion of the period of restriction against alienation on the 

oo Ag. 34 St. 539. Cited: Memo. Sol. Off., May 31, 1929, Feb. 3, 
1930, Dec. 30, 1930; Globe, 81 F. 2d 143; In re Irwin, 60 F. 2d 495 : 
In re Penn 41 F. 2d 257; Taylor, 51 F. 2d 884. 

67 Sg. 25 St. 642, sec.7. Cited: Op. Sol. M. 12874, Oct. 27, 1924; 
M. 13270, Nov. 6, 1924. 

68 Sg. 41 St. 3, 28. S. 43 St. 672. 
00 S. 43 St. 672; 44 St. 1397. 
70 Sg. 24 St. 388 ; 26 St. 794 ; 36 St. 859. 
71 Sg. 23 St. 79 ; 36 St. 855. 
72 Sg. 42 St. 990 ; 42 St. 1051. 
73 A. 45 St. 1229. S. 44 St. 568 ; 45 St. 1562 ; 46 St. 1115 ; 48 St. 362 ; 

50 St. 650. Cited: Op. Sol. M.28033, June 4, 1935; Klamath, 296 U. S. 
244; Seminole, 78 C. Cis. 455; U.S. v. Seminole, 299 U.S. 417. 

74 Au. 36 ·st. 829. 
75 Ag. 33 St. 571, sec. 3. 
76 A. 45 St. 1229. S. 44 St. 568 ; 45 St. 944 ; 46 St. 1115 ; 50 St. 564, 

650. Cited: Creek, 302 U. S. 620; Creek, 77 C. Cis. 226; Creek, 63 C. Cis. 
270; Creek, 74 C. Cis. 663; Creek, 77 C. Cis. 159; CreeK, 78 C. Cis. 474; 
Greek, 84 C. Cis. 12; Klamath, 296 U. -S. 244; Lucas, 15 F. 2d 32; U.S. V< 
Creek, 295 U. S. 103. · · · · 

71 S. 46 St. 3~. 
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homestead allotment made to members of the Kansas or Kaw 
Tribe of Indians in Oklahoma.78 

43 St. 205; May 28, 1924; C. 204-An Act Making appropriations 
for the Departments of State and Justice and for the Judici
ary, and for the Departments of Commerce and Labor, for 
the fiscal year ending June 30, 1925; and for other purposeS.79 

1:3 St. 244; May 29, 1924; C. 21(}-An Act To authorize the leasing 
for oil and gas mining purpo-ses of unalJotted lands on Indian 
reservations affected by the proviso to section 3 of the Act 
of li'ebruary 28, 1891.80 25 U. S.C. 398. 

43 St. 246 ; May 31, 1924; C. 215-An Act To provide for the addi
tion of the name.s of certain persons to the final roll of the 
Indians of the E'lathead Indian Reservation, Montana.81 

43 St. 246; May 31, 1924 ; C. 216-An Act To provide for the 
reservation of certain lands in Utah as a school site for Ute 
Indians. 

43 St. 246; May 31, 1924; C. 217-An Act Providing for the reser
vation of certain lands in Utah for certain bands of Paiute 
Indians. 

43 St. 247; May 31, 1924; C. 220-An Act To authorize the setting 
aside of certain tribal lands within the Quinaielt Indian 
Reservation in Washington, for lighthouse purposes.82 

43 St. 252; June 2, 1924; C. 231-An Act to provide for the 
disposal of homestead allotments of deceased allottees within 
the Blackfeet Indian Reservation, Montana.83 See. Historical 
Note 25 U. S.C. A. 331. , 

43 St. 25"3; June 2, 1924; C. 232-An Act To provide for the addi
tion of the names af Chester Calf and Crooked Nose Woman 
to the final roll of the Cheyenne and Arapaho Indians, Seger 
jurisdiction, Oklahoma. 

43 St. 253; June 2, 1924; C. 233-An Act To authorize the 
Secretary of the Interior to issue certificates of citizenship to 
Indians.M 8 U. S. C. 3, 173. 

43 St. 357; June 3, 1924; C. 239-An Act Authorizing payment 
to certain Red Lake Indians, out of the tribal trust funds, 
for garden plats surrendered for school-farm use. 

43 St. 357; June 3, 1924; C. 240-An Act To authorize acquisi
tion of unreserved public lands in the Columbia or Moses 
Reservation, State of Washington, under Acts of March 28, 
1912, and March 3, 1877, and for other purposes.85 43 
u. s. c. 208. 

43 St. 366; June 4, 1924; C. 249-An Act Authorizing the Wichita 
and affiliated bands of Indians in Oklahoma to submit claims 
to the Court of Claims.86 

43 St. 376; June 4, 1924; C. 253-An Act Providing for the final 
disposition of the affairs of the Eastern Band of Cherokee 
Indians of North Carolina.87 See Historical Note 2'5 U.S. C. A. 
331. 

43 St. 390; June 5, 1924; C. 264-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1925, and for other purposes.88 

43 St. 475; June 7, 1924; C. 288-An Act For the continuance 

'18 Sg. 32 St. 636. . Cited: 35 Op. A. G. 1 ; Op. Sell. M.14237, Dec. 23, 
1924. . 

'79 Sg. 36 St. 326. 
8o Sg. 26 St. 795, sec. 3. S. 44 St. 1347. Cited: Brown, 39 Yale L. J. 

307 ; Op. Sol. M.27996, May 14, 1935 ; Memo. Sol. Off., Oct. 22, 1936; 

of construction work on the San Carlos Federal irrigation 
project in Arizona, and for other purposes.89 

43 St. 477; June 7, 1924; C. 289~--An Act Authorizing the Secre
tary of the Interior to investigate and report to Congress 
the facts in regard to the claims of certain members of tbe 
Sioux Nation of Indians for damages occasioned by the de
struction of their horses.00 

43 St. 477; June 7, 1924; C. 29'1-An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1925, and for 
other purposes. 

43 St. 521 ; June 7, 1924; C. 292-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 1925, and for other purposes. 

43 St. 533; June 7, l924; C. 293-An Act To provide for a 
girls' dormitory at the Fort Lapwai Sanatorium, Lapwai, 
Idaho.91 

43 St. 536; June 7, 1924; C. 298-An Act To pay tuition of Indian 
children in public schools. 

43 St. 537; June 7, 1924; C. 300~An Act Conferring jurisdiction 
upon the Court of Clajms to hear, examine, adjudicate, and 
enter judgment in any claims which the Choctaw and 
Chickasaw Indians may have against the United States, and 
for other purposes.92 

43 St. 578; June 7, 1924; C. 303~An Act Making appropriations 
for . the Legislative Branch of the Government for the fiscal 
year ending June 30, 1925, and for other purposes. 

43 St. 595·; June 7, 1924; C. 309~--An Act To amend and Act 
entitled "An Act authorizing an appropriation to meet propor
tionate expenses of providing a drainage system for Piute 
Indian lands in the State of Nevada within the Newlands 
reclamation project of the Reclamation Service," approved 
February 14, 1923.93 

43 St. 596; June 7, 19•24; C. 31(}-An Act Authorizing an appro
priation to enable the Secretary of the Interior to purchase 
a tract of land, with sufficient water· right attached, for .the 
use and occupancy of the Temoak Band of homeless Indians, 
located at Ruby Valley, Nevada.04 

43 St. 596; June 7, 1924; C. 311-An Act For the relief of set
tlers and town-site occupants of certain lands in the Pyra
mid Lake Indian Reservation, Nevada.95 See Historical Note 
25 U. S. C. A. 42:1. 

43 St. 599; June 7, 1924; C. 313-An Act To authorize the pay
ment of certain taxes to Stevens and Ferry Counties, in 
the State of Washington, and for other purposes.96 

43 St. 606; June 7, 1924; C. 318-An Act Authorizing annual 
appropriations for the maintenance of that portion of 
Gallup-Durango Highway across the Navajo Indian Reserva
tion and providing reimbursement therefor.97 

43- St. 634; June 7, 1924; C. 328-An Act To provWe for quarters, 
fuel, and light for employees of the Indian field service. 25 
u.s. c. 56. 

43 St. 636; June 7, 19•24; C. 331-An Act To quiet the title to 
lands within Pueblo Indian land grants, and for other pur
poses.98 See Historical Note 25 U. S.C. A. 331. 

43- St. 644; June 7, 1924; C. 335-An Act Conferring jurisdiction 
upon the Court of Claims to hear, examine, adjudicate, and 
enter judgment in any claims which the Stockbridge Indians 

Memo. Sol., Oct. 21, 1938 ; British-American, 299 U. S. 159. · 
81 Sg. 40 St. 591 ; 41 St. 9. Cited: Op. Sol. M.14233, Apr. 24, 1925. 89 Sg. 43 St. 401. S. 43 St. 1141 ; 44 St. 453, 841, 934; 45 St. 200, 883, 
82 R. 47 St. 37. 1562, 1623; 46 St. 90, 279, 1115, 1519, 1552; 47 ·st. 91. Cited: Memo. 
83 Sg. 41 St. 16.~- sec. 10. Sol., Feb. 19, 1933; Memo. Sol. Off., Dec. 27, 1934, Feb. 21, 1935; 
64 S. 45 St. 10l:!4; 49 St. 388. Cited: Brown, 15 Minn. L. Rev. 182 ; Sec'y's Letter to A. G., Mar. 20. 1935. 

Goodrich, 14 Calif. L. Rev. 83, 157; Houghton, 19 Calif. L. Rev. 507; oo Rp. 45 St. 986. S. 44 St. 135. 
Krieger, 3 Geo. Wash. L. Rev. 279; Wiel, 12 A. B. A. Jour. 37; 68 Cong., 01 S. 43 St. 1141. 
1st sess .. Sen. Rept. No. 441 ; 12 L. D. Memo. 298; Memo. of Comm'r. 92 A. 44 St. 568 ; 45 St. 1229. S. 43 St. 1612; 45 St. 1562; 50 St. 
Jan. 6, 1937; Memo. Sol., Feb. 17, 1939; 51 L. D. 326; 53 I. D. 593; 650. Cited: Chickasaw, 75 C. Cis. 426; Choctaw. 75 C. Cis. 494; Choc-
54 I. D. 39; Davis, 32 F. 2d 860; Deere, 22 F. 2d 851; Halbert, 283 U. S. taw, 81 C. Cis. 63; Choctaw, 81 C. Cis. 1; Choctaw, 83 C. Cis. 49; 
753; Mason, 5 F. 2d 255; U. S. v. Lynch, 7 Alaska 568; U. S. v. Richards, Choctaw, 83 C. Cis. 140; Klamath, 296 U. S. 244. 
27 F. 2d 284; U. S. v. Wright, 53 F. 2d 300. 93 Ag. 42 St. 1246. Cited: Memo. Sol., Aug. 22, 1936. 

85 Sg. 23 St. 76; 37 St. 77. 04 S. 45 St. 200. 
86 A. 47 St. 87. S. 43 St. 1313. Cited: Klamath. 296 U. S. 244. 95 Sg. 13 St. 344. Cited: Memo. Sol., Dec. 10. 1935. 87 Sn. 36 St. 855 ; 37 St. 678 . . A. 46 St. 1518. S. 43 St. 1141 ; 44 St. 96 Sq. 27 St. 63. S. 44 St. 161. Cited: 50 L. D. 691. 

453, 934; 45 'St. 200, 1094, 1623; 46 St. 279. Cited: Memo. Sol. Off., 07 S. 43 St. 1141; 45 St. 200. 
Mar. 26, 1934; Memo. Ind. Off., Jan. 3, 1935; U. S. v. Colvard, 89 °8 S. 44 St. 161. 1178; 45 St. 64, 1562, 1623: 46 St. 90, 173, 279, 1115, 
F. 2d 312; U. S. v. 7.4011.3 Acres. 97 F. 2d 417; U. S. v. Swain, 46 1552; 47 St. 91, 525. 820; 48 St. 108, 274; 49 St. 176, 800, 1459, 1757; 
F. 2d 99; U. S. v. Wright, 53 F. 2d 300. . 50 St. 564: 52 St. 291, 778. Cited: 71 Cong., 3d sess., Hearings, Sen. 

88 Sa. 4 St. 442 ; 7 St. 46. 99. 212. 213. 236. 425; 10 St. 1109; 11 St. Comm. on Ind . .Aff.. S. 5828, Feb. 18, 1931 ; 8 L. D. Memo. 220; Re-
614, 730; 12 St. 411; 15 St. 622, 640. 652. 658. 669, 673, 696; 16 St. port of Status of Pueblo of Pojoaque, Nov. 3, 1932; Memo. Sol. Off., 
720; 19 St. 254, 256; 24 St. 388 ; 25 St. 645; 26 St. 1029 ; 27 St. 139, June 23, 1933. Aug. 17, 1933. Sept. 29. 1933 ; Memo. Sol.. Oct. 23, 1934; 
644 ; 28 St. 451. 896; 33 St. 1081 ; 34 St. 375; 35 St. 102; 36 St. 273, Op. Sol. M. 28108, Mar. 18, 1936; Memo. Sol. Off., Sept. 12, J 936; 
277, 858. sec. 13 : 1063 ; 37 St. 521. 522. 934 : 38 St. 582. 604, f:f>C. 22 : Op. Sol., M. 28850, Dec. 16, 1936; Memo. Sol. Apr. 14. 1939 ; Memo. 
606; 39 St. 130. 138, 154; 40 St. 297, 564, 570, 571; 41 St. 11, 28, 437, Sol. Off., Apr. 14, 1939; 54 I. D. 382; Garcia, 43 F. 2d 873; Pueblo 
441, 448, 1107; 42 St. 568, 1488. S. 43 St. 1313: 44 St. 453: 45 de San Juan, 47 F. 2d 446.;. Pueblo of Picuris, 50 F. 2d 12; U. S. v. 
St. 200, 1562 : 46 St. 279. Cited: Memo. Sol. .Off,, .~pr. 4, 1933; Algodones, 52 F. 2d 359; u. S. v. Chavez, 290 U. S. 357; U. s. v, 
~ucas, 15 F. 2d 32. • . Wooten, 40 r. 2q 88~. 
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, inay have against the United States, and fot otlier plirposes.M relating to timber operations on the Menominee Reservation 
43 St. 653; June 7, 1924; C. 348-An Act To provide for the · in Wisconsil1.10 

protection of forest lands, for the reforestation of denuded 43 St. 795; ian. 29, 1925; C. 108-An Act To amend an Act en ... 
areas, for the extension of national forests, and for other titled "An Aet for the relief of Indians occupying railroad 
purposes, in order to promote the continuous production of lands in .Atiwpa, New Mexico, or California," approved 
timber on lands chiefly suitable therefor. 16 U. S.C. 471, 499, March 4, 1913.11 

505. 43 St. 795; Jan. 29, 1925; C. 109--An .Aet Pr&viding for an allot-
43 St. 667; June 7, 1924; C. 372-Joint Resolution Authorizing ex- ment of land from the Kiowa, Comanche, and Apache Indian 

penditure of the Fort Peck 4 per centum fund now standing Reservatio'D., Oklahoma, to James F. Bowell, an intermarried 
to the credit of the Fort Peck Indians of Montana .in the and enrolled menib'er of the Kiowa Tribe.12 

Treasury of the United States. 43 St. 798; Jan. 30, 1925; d. 114-An Act Providing for a per 
43 St. 668; June 7, 1924; C. 376-Joint Resolution To provide capita payment of $50 to each enrolled member of the Chip-

that the powers and duties conferred upon the Governor of pewa Tribe of Minnesota from the fttnds standing to their 
Alaska under existing law for the protection of wild game credit in the Treasury of the United States.13

. 

animals and wild birds in Alaska be transferred to and be 43 St. 800; Jan. 30, 1925; c. 117-An Act To pro'V'ide· for the 
exercised by the Secretary of Agriculture.1 payment of one-half the cost of the construction of a bridge 

43 St. 672; Dec. 5, 1924; C. 4-An Act Making appropriations to across the San Juan River, New Mexico.1
., 

supply deficiencies in certain appropriations for the fiscal 43 St. 812 i Feb. 7, 1925; C. 148-An Act To refer the claims o:f 
year ending June 30, 1924, and prior fiscal years, to provide the Delaware Indians to the Court of Claims, with the right 

. supplemental appropriations for the fiscal year ending June of appeal to the Supreme Court of the United States.1~ 
30, 1925, and for other purposes.2 43 St. 816; Feb. 9, 1925; C. 161-An Act To compensate the Chip-

43 St. 704 ; Dec. 6, 1924 i C. 5-An Act Making additional appro- pewa Indians of Minnesota for lands disposed of under the 
ptiations fot the fiscal year ending June 30, 1925, to enable provisions of the Free Homestead Act,l6 

the heads of the several departments and independent estab- 43 St. 817; Feb. 9, 1925'; C. 103--An Act Authorizing repayment 
iishments to adjust the rates of compensation of civilian of excess amounts paid by purchasers of certain lots in the 
employees in certain of the field services.8 townsite of Sanish, formerly Fort Berthold Indian Reser-

43 St. 72~; Jan. a, 1925; C. 28-An Act To perfect the title of vation, North 1JalwtaP 
purchasers of Indian lands soid under th~ provisions of the 43 St. 818; Feb. 9, 1925 ; C. 164-An Act To provide for the 
Act of Congress of March 3, 1909 (35 St. 751), and the regu- payment of certain claims against the Chippewa Indians of 
lations pursuant thereto as applied to Indians of the <;!uapaw Minnesota. 
Agency.' 43 St. S1!J; Feb, 9, 1925; C. 166-An Act Authorizing the Secre-

43 St. 723; Jan. 6, 1925 ., c. 29-An Act To amend an Act ap- tary of the interi.or to ;vay certain funds to various Wisconsin 
Pottawatomi India11S.1 

proved March 3, 1909, entitled "An Act for the removal of 
the restrictions on alienation of lands of allottees of the 43 St. 819; Feb. 9, 1925; C. 168~An Act To amend the Act 
QUapaw Agen~y, Oklahoma, and the sale of all tribal lands, entitled "An Act making appropriations for the current and 
school, agency, or other btiildings on any of the reservations contingent expenses of the Bureau of Indian Affairs, for 
within the jurisdiction of such agen~y, and for other fulfilling treaty stipulations with various Indian tribes, and 
purposes." 6 for other purposes, for the fiscal year ending June 30, 1915," 

apptoved August 1, 1914.19 

43 St. 726; Jan. 7, 1925; C. 34-An Act To amend an Act entitled 43 st. 820; Feb. !J, 1925; c. 169c-An Act For the relief of the 
"An Act to provide for the disposal of the unallotted lands Omaha tndian~ of Nebraska.~ 
on the Omaha Indian Reservation, in the State of 43 st. 822 ; Feb. 10, 1925 : c. 20Q-An Act Making appropriations 
Nebraska." 

8 
for the Department of Agriculture for the fiscal year ending 

43 St. 'i'28: Jan. 7, 1925; C. 36-An Act To amend an Act entitled june 30, 1926, and for other purposes.21 

• 11An Act to amend an Act entitled 'An Act making appropria- 43 St. 886; Feb. 12, 1925; C. 214-An Act Authorizing certain 
tions for the current and contingent expenses of the Buteau Indian tribes, or any of them, residing in the State of Wash-
of Indian Affairs, for fulfilling treaty stipulations with vari- ington to submit to the Court of Claims certain claims 
ous indian tribes, and for other purposes, for the fiscal yMr growing out of treaties or otherwise.22 

ending June 30, 1914,' approved June 30, 1913," approved 43 St. 889; Feb. 12, 1925; C. 219-An Act To amend the Act 
May 26, 1920.' entitled "An Act to provide that the United States shall 

43 St. 729; Jan. 9, 1925; c. 58-An Act Authorizing the Ponca aid the States in the construction of rural post roads, and 
Ttibe of indians residing in the States of Oklahoma and for other purposes,'' approved July 11, 1916, as amended and 
Nebraska to submit claims to the Court of Claims. supplemented, and for other purposes.

23 
Sec. 4, p. 890-

43 St. 730; Jan. 9, 1925; C. 59-An Act Conferring jurisdiction 43 S;.
3 
s¥2 ;SF~i/i2, 1925 ; c. 225-An Act Making appropriations 

on the Court of Claims to determine and report upon the 
interest, title, ownership, and right of possession of the for the military and nonmilitary activities of the War De-
Yankton Band o:f Santee Sioux Indians to the Red Pipestone partment for the fiscal yea1· ending June 30, 1926, and for 
· M s other purposes. 

Quarries, innesota. 43 St. 954: Feb. 20, 1925 ; C. 273-An Act To provide for exchanges 
43 St. 739; Jan. 13', 1925; C. 75-An Act To establish an Alaska of Government and privately owned lands in the Walapai 

Game Commission to protect game animals, land fur-bearing Indian Reservation, Arizona. 
nnimals, and birds, in Alaska, and for other purposes.n 43 st. 958; Feb. 21, 1925; c. 28Q-An Act To amend the Act of 
Sec. 9, p. 743- 48 U. S. C. 197; Sec. 10, p. 743--48 U. S. C. June 30, 1919, relative to per capita cost of Indian schools.M 
198; Sec. 16, p. 747-48 U.S. C. 202a. 25 u. s. c. 296 (41St. 6) .25 

43 St. 753; Jan. 20, 1925; C. 85-An Act Making appropriations 43 St. 978; Ft!b. 25, 1925; C. 32Q-An Act For the establishment 
to supply urgent deficiencies in certain appropriations for 
the fiscal year ending June 30, 1925, and prior fiscal years, 
to provide urgent supplemental appropriations for the fiscal 
year ending June 30, 19Q5, and for other purposes. 

43 St. 793; Jan. 27, 1925; C. 101-An Act To amend the law 

oo Cited: Klamath, 296 U. S. 244; Stockbridge, 63 C. Cis. 268; Stock
bridge, 61 C. Cis. 472. 

1 Sg. 35 St. 104. B. 43 St. 822. 
2 Sg. 38 St. 604 ; 42 St. 552 ; 43 St. 111, 117, sec. 3, 5. S. 45 St. 1562. 

Cited: 50 L. D. 691. 
aS. 43 St. 1313. 
"' Sg. 35 St. 751. 

• ft Ag. 35 St. 751, sec. 1. 
e Sg. 22 St. 341 ; 23 St. 630. Ag. 37 St. 111. Cited: Memo. Sol. Off., 

.Jan. 22, 1936. 
7 SrJ. 38 St. 96. Ag. 41 St. 625. Cited: Chippewa, 307 U. S. 1. 
s Sg. 38 St. 284, sec. 22. Cited: Yankton, 272 U. S. 351. 
n A. 46 St. 1111 ; 52 St. 1169. S. 45 St. 539, 1189; 46 St. 392; 47 St. 

609, 1432 ; 48 St. 467; 49 St. 247, 14~l ; &0 St. 3~5~ 5~ ~t. ~1Q, 

10 Sg. 12 St. 220, 411 ; 18 St. 177. Ag. 35 St. 51, sec. 2. Cited: Memo. 
Sol., Oct. 20, 1936. 

nAg. 37 St. 1007; 39 St. 48; 41St. 9; 42 St. 994. A. 45 St. 299. 
12 Sg. 36 St. 280. 
1a Sg. 25 St. 645. Cited: U. S. ex rei. Kadrie, 30 F. 2d 989. 
14 s. 44 St. 161. 
15 Sg. 16 St. 570; 17 St. 136; 18 St. 35, 450. A. 44 St. 1358; 49 St. 

145~. Cited: Delaware, 72 C. Cis. 483; Delaware, 74 C. Cis. 368; Dela
ware. 84 C. Cis. 535; Klamath, 296 U.S. 244. 

1a Sg. 25 St. 645. S. 44 St. 161. 
17 Sg. 36 St. 458. 
:~.s Sg. 39 St. 991. A.Q. 41 St. 432. 
19 Ag. 38 St. 582. 590. S. 44 St. 161. 
20 Sg. 10 St. 1043 ; 36 St. 580 . 
21 Sg. 15 St. 246; 35 St. 102; 36 St. 327; 43 St. 668. 
22 Sg. 10 St. 1132; 12 St. 927, 933, 971. S. 52 St. 1114. Cited: 

Duwamish, 79 C. Cis. 5·30. 
2a A g. 42 St. 214, 661, 1157. 
24 Ag. 41 St. 6. 
111 ]?,. 45 St. 1534. 
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of industrial schools for Alaskan native children, and for 
other purposes. Sec. 1-48 U. S. C. 173 ; Sec. 2-48 U. S. C. 
174. 

43 St. 981; Feb. 25, 1925; C. 326-An Act To restore homestead 
rights in certain, cases.26 43 U. S. C. 187. 

43 Sot. 994; Feb. 26, 1925; C. 343-An Act Authorizing the con
struction of a bridge across the Colorado River near Lee 
Ferry, Arizona.27 

43 St. 1003; Feb. 26, 1925; C. 356-An Act Authorizing the Secre
tary of the Interior to sell certain land to provide funds to 
be used in the purchase of a suitable tract of land to be used 
for cemetery purposes for the use and benefit of members 
of the Kiowa, Comanche, and Apache Tribes of Indians.28 

43 St. 1008; Feb. 27, 1925; C. 359-An Act To amend the Act of 
Congress of March 3, 1921, entitled "An Act to amend sec
tion 3 of the Act of Congress of June 28, 1906, entitled 'An 
Act of Congress for the division of the lands and funds of 
the Osage Indians in Oklahoma, and for other purposes.' " 29 

See Historical Note 25 U. S.C. A. 331. 
43 St. 1014; Feb. 27, 1925; C. 364-An Act Making appropria

tions for the Departments of State and Justice an.d for the 
Judiciary, and for the Departments of Commerce and Labor, 
for the fiscal year ending June 30, 1926, and for other 
purposes.30 

43 Sot. 1052; Feb. 28, 1925; C. 365-An .Act To compensate the 
Chippewa Indians of Minnesota for timber and interest in 
connection with the settlement for the Minnesota National 
Forest.111 

43 St. 1096; Mar. 2, 19,25; C. 394-An Act To authorize an appro
priation for the purchase of certain lots in the town of 
Cedar City, Utah, for the use and benefit of a small band 
of Piute Indians located thereon.32 

43 St. 1101; Mar. 3, 1925; C. 414-An Act To authorize the 
Secretary of the Interior to sell to the city of Los Angeles 
certain lands in California heretofore purchased by the 
Government for the relief of homeless Indians.33 

43 St. 1102; Mar. 3, 1925; C. 415-An Act Appropriating money 
for the relief of the Clallam Tribe of Indians in the State 
of Washington, and for other purposes.34 

43 St. 1114; Mar. 3, 1925; C. 431-An Act To authorize the 
Secretary of the Interior to cancel restricted fee patents 
covering lands on the Winnebago Indian Reservation and 
to issue trust patents in lieu thereof.35 See Historical Note 
25 U.S. C. A. 331. 

43 Sot. 1114; Mar. 3, 1925; C. 432-An Act To provide for the 
permanent withdrawal of a certain 40-acre tract of public 
land in New Mexico for the use and benefit of the Navajo 
Indians.88 

43 St. 1115; Mar. 3, 1925; C. 433~An .Act To provide for ex
changes of Government and privately owned lands in tlte 
additions to the Navajo Indian Reservation, Arizona, by 
Executive orders of January 8, 1900, and November 14, 
1001.87 

43 St. 1133; Mar. 3, 1925; C. 45~An Act Conferring jurisdiction 

26 S. 48 St. 1185. 
27 S. 44 St. 161. 
28 Oited: Memo. Sol. Off., Jan. 30, 1938. 
29 Ag. 34 St. 539 ; 41 St. 1250. A. 45 St. 1478. Cited: 36 Op . .A. G. 

98; 38 Op. A. G. 577 ; 10 L. D. Memo. 32 ; 12 L. D. Memo. 642 ; Op. Sol., 
M. 17687, Dec. 19, 1925; M. 18423, Mar. 16, 1926; M. 19190, June 2, 
1926, M. 19225, June 7, 1926; Memo. Sol. Off., June 8, 1926, July 15, 
1926, July 20, 1926, July 23, 1926, Sept. 3, 1926, Oct. 26, 1926, 
Oct. 27, Hl26, Feb. 2, 1927; Op. Sol.. M. 21642, Mar. 26. 1927; Memo. 
Sol. Off., Sept. 12, 1927, Feb. 21. 1929. Apr. 5, 1929; Op. Sol., M, 25107, 
May 4, 1929; Memo. Sol. Off., Sept. 18, 1929 ; Op . .A. G .. Oct. 5, 1929 ; 
Memo. Sol. Off., Feb. 3, 1930, .Apr. 22, 1930, July 8. 1930; Letter to 
Comm'r of Ind. Affairs from Sec'y of Int., Sept. 1930; Memo. Sol. Off., 
Dec. 17, 1930, Mar. 10. 1931, .Apr. 9, 1931 ; Op. Off .. M. 26731, Od. 
14, 1931; Op. Comp. Gen. to Sec'y, Feb. 4, 1932; Memo. Sol. Off., 
Apr. 8. 1933, May 27, 1933, June 29. 1933, Dec. 21, 1933; Op. Sol., 
M. 27788, Aug. 6, 1934, Memo. Sol., May 1, 1936; Op. Sol., M. 27963, 
Jan. 26. 1937; Letter from .A. G. to Sec'y. of Int .. Feb. 13. 1937; 
Letter from Asst. Sec'y. to .A. G., Oct. 27. 1937; 53 I. D. 169; 54 
I. D. 105; 54 I. D. 260 : 54 I. D. 341 ; 55 I. D. 456; 56 I. D. 48; 
Browning, 6 F. 2d 801 ; Choteau. 283 U. S. 691 : Globe, 81 F. 2d 143 ; 
Hickey, . 64 F. 2d 628 ; Logan. 58 F. 2d 697 ; Morrison, 6 F. 2d 811 ; 
Osa,c:e, 33 F. 2d 21 ; Tapp, 6 F. Supp. 577 ; Taylor. 51 F. 2d 884 ; 
U. S. v. Bd. of· Comm'rs .. 26 F. Supp. 270; U. S. v. Carson, 19 F. 
Supp. 619 ; U. S. v. Howard, 8 F. Supp. 617 ; U. S. v. Hughes. 6 F. 
Supp. 972 ; U. S. v. Johnson. 87 F. 2d 155 ; U. S. v. Mashunkashey, 
7~ F. 2d 847; U. S. v. Mellendore, 74 F. 2d 286; Williams, 83 F. 
2d 143. 

ao Ag. 36 St. 326. 
31 Sg. 25 St. 645. S. 44 St. 161. 
32 S. 44 St. 161. 
33 Sg. 42 St. 560. R. 48 St. 1228. S. 50 St. 574. 
114 S. 44 St. 161. Cited: Memo. Sol. Off., June 25, 1938. 
311 Sg. 12 St. 658 : 24 St. 388. 
88 Cited: 2 L. D. Memo. 123. 
87 S[!. E~. Orders Jan. 8, 1900, & Nov. 4, 190:t,. 

upon the Court of Claims to hear, examine, adjudicate, and 
enter judgment in any and all claims, of whatever nature, 
which the Kansas or Kaw Tribe of Indians may have or 
claim to have, against the United States, and for other 
purposes. 38 

43 St. 1141; Mar. 3, 1925; C. 462-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1926, and for other purposes.39 p. 1147~25 U. S.C. 
57 (38 St. 584, sec. 1; 40 St. 564, sec. 1); p. 1151-See His
torical Note 25 U. S. C. A. 385. 

43 St. 1184; Mar. 3, 1925; C. 464-An Act To amend an Act 
entitled "An Act authorizing extensions of time for the 
payment of purchase money due under certain .homestead 
entries and Government-land purchases within the form~r 
Cheyenne River and Standing Rock Indian Reservation, 
North Dakota and South Dakota.40 

43 St. 1198; Mar. 3, 1925; C. 46~An Act Making appropriations 
for the Executive Office and sundry independent executiye 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 19,26, and for other purposes. 

43 St. 1267; Mar. 4, 192:5; C. 533~An Act To provide for exten
sion of payment on homestead entries on ceded lands of tlle 
Fort Peck Indian Reservation, State of Montana, and for 
other purposes.41 

43 St. 1286; Mar. 4, 1925; C. 549'--An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 

. year ending June 30, 1926, and for other purposes. 
43 St. 1301; Mar. 4, 19!25; C. 550-An Act Extending the time for 

repayment of the revolving fund for the benefit of the Crow 
Indians.42 Sec. 2, p. 1302-30 U.S. C. 233a. 

43 St. 1313; Mar. 4, 1925; C. 556-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1925; and prior fiscal years, to provide 
supplemental appropriations for the fiscal years ending June 
30, 1925, and June 30, 1926, and for other purposes.43 

43 St. 1362; Apr. 14, 19,24; C. 103-An Act For the relief of · 
J. G. Seupelt.¥1 

43 St. 1367; May 24, 19,24; C. 186-An Act Authorizing the· re
moval of the restrictions from 40 acres of the allotment of 
Isaac Jack, a Seneca Indian, and .for other purposes. 

43 St. 1367; May 24, 1924; C. 187-An Act To compensate three 
Comanche Indians of the Kiowa Reservation. 

43 St. 1381; Dec. 8, m24; C. 7-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular .Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers ari.d sailors. 

43 St. 1557; Feb. 9, 19-25; C. 176-An Act For the relief of James 
J. McAllister.45 

43 St. 1561; Feb. 9, 1925; C. 191-An Act For the relief of Charles 
F. Peirce, Frank T. Mann, and Mollie V. Gaither. 

43 St. 1563 ; Feb. 16, 1925 ; C. 236-An Act For the relief of the 
heirs of Ko-mo-dal-kiah, Moses agreement allottee num
bered 3.3. 

43 St. 1573; Feb. 17, 1925; C. 263-An Act Providing for the pay
ment of any unappropriated moneys belonging to the .Apache, 
Kiowa, and Comanche Indians to Jacob Crew. 

43 St. 1574; Feb. 19, 1925; C. 270-An Act For the relief of Ellen 
B. Walker. 

43 St. 1586; Mar. 3, 1925; C. 492-An Act For the relief of 
settlers and claimants to section 16, lands in the L'Anse 
and Vieux Desert Indian Reservation, in Michigan, and for 
other purposes.46 

43 St. 1588; Mar. 3, 1925; C. 501-.An Act For the relief of James 
E. Jenkins. 

38 Sg. 16 St. 570; 17 St. 136; 18 St. 35, 450; 32 St. 636, sec. 2. S. 
45 St. 1258. A. 45 St. 1258. Oited: Kansas, 80 C. Cis. 264; Klamath, 
296 u. s. 244. 

39 Sg. 4 St. 442 ; 5 St. 625 ; 7 St. 46, 99. 212. 213. 236. 425 : 10 St. 
1109 ; 11 St. 614.; 730 : 12 St. 411 ; 15 St. 622. 640. 652, 669, 673, 
696; 16 St. 720; .L9 St. 254, 256; 24 St. 388; 25 St. 645, sec. 7; 26 St. 
1029; 27 St. 139, 644 ; 33 St. 1081 ; 34 St. 325 ; 36 St. 273, 858, 1063; 
:17 St. 521, 522, 934; 38 St. 77, 582, 604, SPC. 22, 606; 3fl St. 123, 
154, 969 : 40 St, 297. 561. 564: 41 St. 28, 437, 441. 448, 1107: 42 St. 
568, 1488; 43 St. 376, 381, 475, 476; 533, 606, 607. S. 44 St. 161; 
45 St. 200, 883, 1562. Cited: Chippewa, 80 C. Cls. 410; Lucas, 
15 F. 2d 32; U. S. v. Seminole, 299 U. S. 417. 

40 Ag. 42 St. 499. A. 45 St. 400. 
41 Sg. 41 St. 365. S. 44 St. 746. 
42 Sg. 41 St. 755 ; 42 St. 1448. S. 49 St. 244. 
43 Sg. 24 St. 388 ; 28 St. 876; 28 St. 910; 35 St. 51 : 42 St. 1488; 

43 St. 366, 390. 704, 1557. 
44 Sg. 34 St. 81. 
45 S. 43 St. 1141. 
46 S. 44 S_t. 161. 
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43 St. 1597; Mar. 4, 1925; C. 572-An Act For the relief of Doctor 
C. LeRoy Brock. 

43 St. 15917; Mar. 4, 1925; C. 574--An Act For the relief of Mrs. 
Benjamin Gauthier. . 

43 St. 1612 ; June 5, 1924; Concurrent Res.-Choctaw and ChiCka-
saw Indian Claims. H 

43 St. 1612; June 5, 1924; Concurrent Res.-Status of Sequoah. 

44 STAT. 

44 St. 7; Feb. 19, 1926; C. 22-An Act Providing for a per capita 
. payment of $50 to each enrolled member of the Chippewa 

Tribe of Minnesota from the funds standing to their credit 
in the Treasury of the United States.48 

44 St. 134; Feb. 27, 1926; C. 37-An Act To authorize the Sec
retary of the Interior to issue certificates of co~pete_ncy 
removing the r estrictions against alienation of the mhented 
lands of the Kansas or K aw Indians in Oklahoma.to 

44 St. 135; Mar. 1, 1926; C. 4()-An Act Authorizing an appr.o
priation for the payment of certain claims due certam 
members of the Sioux Nation of Indians for damages occa
sioned by the destruction of their horses. 50 

44 St. 135·; Mar. 1, 1926; C. 41-An Act Authorizing ~n expendi
ture of $50,000 from the tribal funds of the Indians of the 
Quinaielt Reservation, Washington, for the improvement a~d 
completion of the road from Taholah to Moclips on smd 
reservation. . . 

44 St. 161; Mar. 3, 19·26; C. 44--An Act Making appropnatwns 
to supply urgent deficiencies in ce~tain ap~ropriations for 
the fiscal year ending June 30, 192o, and prJOr fiscal years, 
to provide urgent supplemental appropriations for the fiscal 
years ending June 30, 1926, and June 30, 1927, and for other 
purposes. 61 

· 

44 St. 202; Mar. 11, 1926; C. 51-An Act Authorizing the Secr_e
tary of the Interior to dispose of certain · allotted land m 
Boundary County, Idaho, and to purchase a comJ?act t!act 
of land to allot in small tracts to the Kootanai Indians 
as herein provided, and for other purposes. 

44 St. 211; Mar. 18, 1926; C. 6()-An Act For the purpose of r~
cla iming certain lands in I?dian. and private o~ners~Ip 
within and immediately adJacent to the Lumm1 Indtan 
Reservation, in the State of Washington, and for other 
purposes.112 

44 St. 214; Mar. 22, 1926; C. 63~An Act To provide for the ~ith
drawal of certain lands as a camp ground for the pupils of 
the Indian school at Phoenix, Arizona.53 

44 St. 2H7; .Apr. 10, 1926; C. 112-An Act To amend section. 99 
of the Act to codify, revise, and amend the Jaws relatmg 
to the judiciary, and the amendment to said Act approved 
July 17, 1916, 39 St. c. 248.54 28 U. S. C. 180. 

44 St. 239; Apr. 12, 1926; C. 115-An Act To amend sectio_n 9 ?f 
the Act of May 27, 1908 (35 St. 312), and for puttmg m 
force in reference to suits involving Indian titles, the statutes 
of li~itations of the State of Oklahoma, and providing for 
the United States to join in certain actions, and for making 
judgments binding on all parties, and for other purposes.66 

44 St. 242; Apr. 13, 1926; C. 118~An Act Authorizing the use 
of the funds of. any tribe of Indians for payments of insur
ance premiums for protection of the property of the tribe 
against fire, theft, tornado, and bail. 25 U. S. C. 123a. 

44 St. 251; April 14, 1926; C. 138-An Act Authorizing the Sec
retary of the Interior to acquire land and erect a monument 
on the site of the battle with the Sioux Indians in which 

47 Sg. 43 St. 537. 
48 Sg. 25 St. 642, sec. 7. Cited: Chippewa, 307 U. S. 1. 
49 Sg. 32 St. 636, sec. 10. 
50 Sg. 43 St. 477. S. 44 St. 841. 
51 Sq. 25 St. 645, sec. 7 ; 31 St. 179 ; 43 St. 599, 636, 800, 816, 819,. 

820, 994, 1052, 1096, 1102. 1157, 1586. S. 45 St. 1562. 
52 S. 44 St. 841 ; 45 St. 200 ; 46 St. 1115. 
53 Sg. Ex. Or. Feb. 27, 1925. 
MAg 36 St. 1121 · 37 St. 60 ; 39 St. 386. A. 46 St. 495. 
55 Sg.' 34 St. 145.' A g. 35 St. 315. S. 45 St. 495. Oited: 2 L . D. 

Memo. 307; 4 L. D. Memo. 396: 4 L. D. Memo. 552 ; 5 L. D. Memo. 
10; 12 L. D. Memo. 10 ; 12 L. D. Memo. 250; 12 L. D . Memo. 289 : Memo. 
Sol. Off., Dec. 28. 1921, Ang. 17. 1931. Ang. 21. 1931, Sept. 14, 1931, 
Dec. 21, 1931, Ff'b. 5, 1934, July 9, 1934 ; Memo. Sol., Sept. 15, 
1934, Jan. 14, 1935 ; Memo. Sol. Off., Mar. 8, 1935 ; Memo. Sol., June 
4, 1935, Sept. 21, 1935; Letter of Ass't Sec'y to A. G., Oct. 15, ~936; 
53 I. D. 637 ; Anderson, 53 F. 2d 257; Baze. 24 F. Supp. 806, Bd. 
of Comm'rs of Tul!'la, 94 F. 2d 450; Brown, 27 F. 2d 274; Burgess, 
103 F. 2d 37; Caesar, 103 F. 2d 503; Derrisaw, 8 F. Sunp. 876; In re 
Palmer's Will 11 F. Supp. 301; Kiker, 63 F. 2d 957; Kmg, 64 F. 2d 
979 · Stewart: 295 U. S. 403; U. S. ex rei. Warren, 73 F. 2d ,844; 
U. S. v. Mid Continent, 67 F. 2d 37; u. S. y. Watashe, 102 IJ. 2d 
<!28 ; Whitchurch, 92 F. 2d 249, 

the commands of Major Reno and Major Benteen were 
engaged.56 Sec. 1-16 U. S. C. 427; Sec. 2-16 U. S. C. 427a. 

44 St. 251; Apr. 14, 1926; C. 139-An Act Authoriz~ng the pay
ment of tuition of Crow Indian children attendmg Montana 
State public schools.57 

44 St. 252; Apr. 14, 1926; C. 141-An Act Providing for repa~rs, 
improvements and new buildings at the Seneca Indian 
School at w;andotte, Oklaboma.68 

44 St. 252; Apr. 14, 1926; C. 142-An Act rr:o autho;ize t~e Se~
retary of the Interior to purchase certam land m Cahforn_1a 
to be added to the Cahuilla Indian Reservation and authoriz-
ing an appropriation of funds therefor. . . . . 

44 St. 2·54; Apr. 15, 1926; C. 14~An Act Makmg approprmhons 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1927, and for 
other purposes. · 

44 St. 300; Apr. 17, 1926; C. 15~An Act To authori~e the leas
ing for mining purposes of land reserved for Indmn agency 
and school purposes. 25 U. S. C. 400a. 

44 St. 303; Apr. 19, 1926; C. 165-Ari Act Authoriz~ng an appro
priation of not more than $8,000 from the tnbal funds of 
the Indians of the Quinaielt Reservation, Washington, fo:" 
the construction of a system of water supply at Taholah 
on said reservation.59 

44 St. 303 ; Apr. 19, 19.26; C. 166-An Act T.o appropriate cer
tain tribal funds for the benefit of the Indians of the Fort 
Peck and Blackfeet Reservations.60 

44 St. 305; Aor. 22, 19·26: C. 171-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards. commissions, and offices for the fiscal year 
ending June 30, Hl27, and for other purposes. 

44 St. 330; Apr. 29, 1926; C. 195-An Act Making appropriations 
for the Departments of State and Justice and for the 
Judiciary, and for the Departments of Commerce and 
Labor. for the fiscal year ending June 30, 1927, and for 
either purposes. 61 

44 St. 453; May 10, 1926; C. 277-An Act Making appropriati?ns 
for the Department of the Interior for the fiscal year endmg 
June 30 1927 and for other purposes.62 Sec.l-43 U.S. C. 47. 

44 St. 496; May lO, 1926; C. 27~An Act To authorize the Secre
tary of the Interior to purchase certain l~nd in Nevada to 
be added to the present site of the Reno Indian colony, and 
authorizing the appropriation of funds therefor.63 

44 St. 496; May 10, 1926; C. 28()-An Act To provide ~or the 
reservation of certain land in California for the Indians of 
the Mesa Grande Reservation, known also as Santa Ysabel 
Reservation Numbered 1. 

44 St. 498; May 10, 1926; C. 282--An Act To provide for the 
condemnation of the lands of the Pueblo Indians in New 
Mexico for public purposes and making the laws of the 
State of New Mexico applicable in such proceedings. 

44 St. 498; May 10, 1926; C. 283-Joint Resolution Authorizing 
expenditures from the Fort · Peck 4 per centum fund for 
visits of tribal delegates to Wasbington.64 

44 St. 537; May 13, 1926; C. 294-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 19·27, and for other purposes. 

44 St. 555; May 14, 1926; C. 30o-An Act Authorizing the Chip
pewa Indians of Minnesota to submit claims to the Court 
of Claims. 65 

44 St. 558; May 17, 1926; C. 305-An Act Extending the p~ri_od 
of time for homestead entries on the south half of the dimm
ished Colville Indian · Reservation.66 

56 S. 45 St. 200. 
57 Sg. 41 St. 757. 
68 S. 44 St. 841. 
59 s. 44 St. 841. 
oo S.Q. 3!:l St. 141. 
61 So. 3fl St. 326. 
e2 So .. 4 St. 442; 7 St. 46, 99, 212, 213, 425; 10 St. 1109 ; 11 St. 614, 

731 · 12 St. 411; 15 St. 622, 640. 652, 669, 673, 696; 16 St. 720: 
19 St. 254, 256 ; 24 St. 388 ; 25 St. 645 ; 26 St. 146, 1029 ; 27 St. 
139 644 · 33 St. 189, 211 ; 34 St. 375 ; 35 St. 51 : 36 St. 269, 276, 
1063 1076 · 37 St. 521, 522, 934 ; 38 St. 604, 606; 39 St. 130, 138, 144, 
974 '982 988 · 40 St. 564, 568; 41 St. 28, 415, 1107, 1357; 42 St. 
568' 1192 · 4S St. 376. 402, 475; 44 St. 212. S. 44 St. 841, 934, 
1250 ; 45 St. 200, 1562. Cited: Chippewa, 80 C. Cis. 410 ; Op. Sol. 
M. 23117, Oct. 6, 1927. O S 

sa s. 44 St. 841. Cited: U. S. v. McGowan, 89 F. 2d 2 1 ; U. . v. 
McGowan, 302 U. S. 535. 

64 Sg 35 St. 563. S. 44 St. 1250. 
as s,: 25 St. 642. A.. 45 St. 423 ; 48 St. 979 ; 49 St. 1_272. S. 45 

St. 601; 47 St. 337; 49 St. 1826; 52. St. 697. Cited: Ch1ppe'Ya, 305 
U. s. 479; Chippewa, 307 U. S. 1; Chippewa, 301 U. S. 358 i Ch1p.pewa, 
305 U. S. 479; Klamath, 296 U. S. 2H. 

oo Sg. 34 St. 80; 4~ St. 5<}7, 
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44 St. 560; May 17, 1926; C. 308-An Act To provide for an 
adequate water-supply system at the Dresslerville Indian 
Colony.67 

44 St. 560; May 17, 1926; C. 30g._An Act To authorize the deposit 
and e:&:penditure of various revenues of the Indian Service 
as Indian moneys, proceeds of labor.68 Sec. 1-25 U. S. 0. 
155 (22 St. 590, sec. 1; 24 St. 463) .69 See 25 U. S. C. 161b; 
31 U. S.C. 725s. Sec. 2-See Historical Note 25 U. S. C. A. 
155. 

-44 St. 561; May 17, 1926; C. 312-An Act To confirm the title 
to certain lands in the State of Oklahoma to the Sac and 
Fox Nation or Tribe of Indians. 

44 St. 566; May 19, 1926; C. 337-An Act Extending the provi
sions of section 2455 of the United States Revised Statutes 
to ceded lands of the Fort Hall Indian Reservation.70 43 
u. s. c. 1176. 

44 St. 566 ; May 19, 1926; C. 338-An Act To allot lands to liv
ing children on the Crow Reservation, Montana.71 

44 St. 568; May 19; 1926; C. 341-Joint Resolution Authorizing 
the Cherokee Indians, the Seminole Indians, the Creek In
dians, and the Choctaw and Chickasaw Indians to prosecute 
claims, jointly or severally, in one or more petitions, as 
each of said Indian nations or tribes may elect.72 

44 St. 614; May 21, 1926; C. 356-An Act To amend the second 
section of the Act entitled "An Act to pension the survivors 
of certain Indian wars from January 1, 1859, to January, 
1891, inclusive, and for other purposes," approved March 
4, 1917, as amended.73 38 U. S. C. 376. 

44 St. 614; May 21, 1926; C. 357-An Act To provide for the 
permanent withdrawal of certain lands adjoining the Makah 
Indian Reservation in Washington for the use and occu
pancy of the Makah and Quileute Indians. 

44 St. 6,27; May 22, 1926; C. 373-Joint Resolution Authorizing 
the Secretary of vVar to lend 350 cots, 350 bed sacks, and 
700 blankets for the use of the National Custer Memorial 
Association, at Crow Agency, Montana, at the semi-centennial 
of the Battle of the Little Big Horn, June 24, 25, and 26, 
1926. 

44 St. 629; Ma.Y 25, 1926; C. 379-An Act To authorize the is
suance of deeds to certain Indians or Eskimos for tracts 
set apart to them in surveys of town sites in Alaska, and to 
provide for the survey and subdivision of such tracts and 
of Indian or Eskimo towns or villages.74 Sec. 1, p. 629--48 
U. S. C. 355a; Sec. 2, p. 63()-48 U. S. C. 355b ; Sec. 3, p. 630-
48 U. S.C. 355c; Sec. 4, p. 63()-48 U.S. C. 355d. 

44 St. 658 ; May 26, 1926; C. 403-An Act To amend sections 1, 
5, 6, 8, and 18 of an Act approved June 4, 1920, entitled 
"An Act to provide for the allotment of lands of the Crow 
Tribe, for the distribution of tribal funds and for other 
purposes." 75 

. 

44 St. 679; June 1, 1926; C. 434-An Act To provide for the setting 
apart of certain lands in the State of California as an addi
tion to the Morongo Indian Reservation. 

44 St. 690; June 3, 19Q6; C. 458-An Act To authorize the Sec
retary of the Interior to purchase certain lands in California 
to be added to the Santa Ysabel Indian Reservation and 
authorizing an appropriation of funds therefor.76 

44 St. 690; June ·3, 1926; C. 459-An Act To provide for allotting 
in severalty lands within the Northern Cheyenne Indian 
Reservation in Montana, and for other purposes.77 

44 St. 736; June 12, 1926; C. 568-An Act To provide for the dis
tribution of the Supreme Court Reports and amending sec
tion 227 of the Judicial Code.78 44 U. S. C. 736-738. 

44 St. 740; June 12, 1926; C. 572-Joint Resolution Authorizing 

a1 S. 44 St. 841. 
68 Ag. 22 St. 590 ; 24 St. 463. Sg. 39 St. 159. S. 45 St. 200, 1562 ; 

46 St. 279 ; 584. 1115 ; 47 St. 91. 820; 48 St. 362: 49 St. J 76, 1757 ; 
50 St. 564; 52 St. 291. Cited: Memo. Ind. Off., .Jan. 17, 1936; Memo. 
Sol., .Jan. 24, 1936: Como. Gen. Op., .June 30. 1937; Letter of Comp. 
Gen. to Sec'y . .July 24, 1937; U. S. v. Algoma, 305 U. S. 415. 

oo S. 45 St. 991, sec. 1 (68). 
70 Sg. 9 St. 51 : 35 St. 517: 37 St. 77. 
11 Sg. 24 St. 388 ; 41 St. 751. S. 44 St. 841. A. 45 St. 482. 
12 Sg. 43 St. 27, 133, 139. 537. A. 45 St. 1229. S. 50 St. 650. Cited: 

Choctaw, 81 C. Cis. 63; Choctaw, 81 C. Cis. 1; Choctaw, 83 C. Cis. 
49; Choctaw, 83 C. Cis. 140; Creek. 63 C. Cis. 270; Creek, 77 C. Cis. 
159; Creek, 77 C. Cis. 226; Creek, 78 C. Cis. 474; Seminole, 78 
C. Cis. 455 ; U. S. v. Seminole, 299 U. S. 417. 

7a A g. 42 St. 836. 
'14 Sg. 26 St. 1099, sec. 11. Cited: Memo. Sol.. Feb. 17, 1939. 
75 Sg. 24 St. 388; 41 St. 757. Ag. 41 St. 752, 753. A. 44 St. 1365. 

S. 46 St. 279, 1115; 47 St. 91. Cited: Op. Sol., Sept. 21, 1927; Ind. 
Off. Letter from Quapaw Agency Supt., Oct. 17, 1938; U. S. v. Hein
rich, 16 F. 2d 112. 

7a S. 44 St. 841. 
77 Sg. 12 St. 754 ; 24 St. 388. S. 45 St. 200, 1623 ; 46 St. 860. 

• 18 Ag. 36 St. 1154; 42 St. 816. A. 45 St. 1143. 

. , 

the Secretary of the Intedor to estilblis.h a trust :1\md for 
the Kiowa, Comanche, and Apache Indians in Oklahoma 
and making provision for the same.79 

44 St. 741; June 14, 1926; C. 576-An Act To authorize the 
expenditure of tribal funds of the Klamath Indians to. pay 
actual expenses of delegate to Washington, and for other 
purposes. 

44 St. 746; June 15, 1926; C. 588-An Act For the relief of certain 
settlers on the Fort Peck Indian Reservation, State of 
Montana.80 

44 St. 746; June 15, 1926; C. 58g._An Act Authorizing expendi
ture of tribal funds of Indians of the Tongue River Indian 
Reservation, Montana, for expenses of delegates to 
Washington. 

44 St. 761; June 23, 1926; C. 657-An Act To provide for the 
erection at Burns, Oregon, of a school for the use of the 
Piute Indian children. 

44 St. 762; June 23, 1926; C. 658-An Act Authorizing an appro
priation for a monument for Quannah Parker, late Chief of 
the Comanche Indians.81 

44 St. 762; June 23., 1926; C. 65!f-An Act For completion of the 
road from Tucson to Ajo via Indian Oasis, Arizona. 

44 St. 763; June 23, 1926; C. 66,1-An Act Setting aside Rice 
Lake and contiguous lands in Minnesota for the exclusive 
use and benefit of the Chippewa Indians of Minnesota.82 

44 St. 764; June 24, 1926; C. 667-An Act To amend the Act of 
June 3, 19'20 ( 41 St. 738), so as to permit the Cheyenne and 
Arapahoe Tribes to file suit in the Court of Claims.83 

44 St. 768; June 24, 1926; C. 6fi9-An Act To provide for the 
permanent withdrawal of 1\Iemaloose Island in the Columbia 
River for the use of the Yakima Indians and Confederated 
Tribes as a burial ground. 

44 St. 771; June 26, 1926; C. 6~94-An Act To authorize the can
cellation and remittance of construction assessments against 
allotted Paiute Indian lands irrigated under the Newlands 
reclamation project in the State of Nevada and to reim
burse the Truckee-Carson irrigation district for certai.n ex
penditures for the operation and maintenance of drains for 
said lands. 

44 St. 775; June 28, 1926; C. 701-An Act To purchase lands for 
addition to the Papago Indian Reservation, Arizona.84 

44 St. 776; June 28, 1926; C. 702-An Act To authorize credit 
upon the construction charges of certain water-right appli
cants and pui·chasers on the Yuma and Yuma Mesa auxiliary 
reclamation projects, and for other purposes.85 

44 St. 777; June 30, 1926; C. 712-An Act To consolidate, codify, 
and set forth the general and permanent laws of the United 
States in force December 7, 1925. 

44 St. 801; July 2, 1926; C. 724-An Act Authorizing the Citizen 
Band of Pottawatomie Indians in Oklahoma to submit claims 
to the Court of Claims.86 

44 St. 807; July 3, 1926; C. 734-An Act Conferring jurisdiction 
upon the Court of Claims to hear, examine, adjudicate, and 
render judgment in claims which the Crow Tribe of Indians 
may have against the United States, and for other purposes.87 

44 St. 836; July 3, 1926; C. 763-An Act To authorize the transfer 
of surplus books from the Navy Department to the Interior 
Department. 34 U. S. C. 551a. 

44 St. 841; July 3, 1926; C. 771-An Act Making appropriations 
to supply deficiencies in certain appropriations for the · fiscal 
year ending June 30, 1926, and prior fiscal years, to provide 
supplemental appropriations for the fiscal years ending June 
30, 1926, and June 30, 1927, and for other purposes.88 

44 St. 888; July 3, 1926,; C. 773-An Act Authorizing an expendi
ture of $6,000 from the tribal funds of the Chippewa Indians 
of Minnesota for the construction of a road on the Leech 
Lake Reservation.89 

44 St. 890; July 3, 1926; C. 77!f-An Act To amend an Act en
titled "An Act to authorize the sale of burnt timber on the 

7o S,q. 41 St. 437. sec. 35; 42 St. 1448. S. 44 St. 934, 1369 J 45 St. 
200. 1562, 1623; 46 St. 279, 1115, 1552; 47 St. 91, 820; 48 St. 36~. 

so Sg. 43 St. 1267. 
81 S. 45 St. 200. 
82 A. 49 St. 496. Cited: U. S. v. 4,450.72 Acres, 27 F. Supp. 167. 
83 Ag. 41 St. 738. A. 45 St. 380. 
84 S. 45 St. 200 ; 46 St. 1202. 
85 Sg. 36 St. 895, 930; 38 St. 686. A. 45 St. 1321. 
86 Sg. 15 St. 531. Cited: Klamath, 296 U .S. 244. 
87 Sg. 15 St. 649; 18 St. 28; 1 Kappler 855 (Ex. Or. July 2, 1873). S. 

44 St. 922; 49 St. 655. Cited: Klamath, 296 U. S. 244; Crow, 81 
C. Cis. 238. 

88 Sg. 43 St. 475; 44 St. 135, 211, 252, 303, 453, 496, 560, 566, 69Q, 
779, 1483. 1485. S. ~5 St. 200, 883. 

Bll Sg. 25 St. 642, sec. 7. 
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public domain," approved March 4, 1913.90 Sec. 1-16 
U. S. C. 614; Sec. 2-16 U. S. C. 615. 

44 St. 894; July 3, 1926; C. 787-An Act To authorize the leasing 
of unallotted irrigable land on Indian reservations. 25 
U. S. C. 402a. 

44 St. 902; July 3, 1926; C. 797-An Act To authorize an indus
trial appropriation from the tribal funds of the Indians of 
the Fort Belknap Reservation, Montana, and for other 
purposes. 

44 St. 922; Dec. 15, 1926; C. 9-An Act Authorizing an expendi
ture of tribal funds of the Crow Indians of Montana to em
ploy counsel to represent them in their claims against the 
United States.01 

44 St. 922 ; Dec. 16, 19,26; C. 12-An Act To amend paragraphs 
1 and 2 of section 26 of the Act of June 30, 1919, entitled 
"An Act making appropriations for the current and con
tingent expenses of the Bureau of Indian Affairs, for ful
filling treaty stipulations with various Indian tribes, and 
for other purposes, for the fiscal year ending June 30, 19,20." P

2 

25 U.S. C. 3991 (41St. 31, s. 26; 41St. 1231, s. 1). 
44 St. 932; Jan. 5, 19·27; C. 22-An Act To grant to the State 

of New York and the Seneca Nation of Indians jurisdiction 
over the taking of fish and game within the Allegany, Cat
taraugus, and Oil Spring Indian Reservations. 

44 St. 934; Jan. 12, 1927; C. 27-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 19·28, and for other purposes.03 p. 9'36, s. 1-25 
U. S. C. 93 (36 St. 861, sec. 23; 39 St. 126, sec. 1) ; p. 939, 
s. 1-25 u. s. c. 147; 25 u. s. c. 148. . 

44 St. 1061; Feb. 8, 1927 ; C. 78-An Act To authorize reimposi
tion and extension of the trust period on lands held for the 
use and benefit of the Capitan Grande Band of Indians in 
California. 9i 

44 St. 1069; Feb. 11, 1927; C. 104-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices for the fiscal year 
ending June 30, 1928, and for other purposes . 

44 St. 1089; Feb. 12, 1927; C. 112-An Act To authorize an appro
priation for the purchase of certain privately owned land 
within the Jicarilla Indian Reservation, New Mexico.95 

44 St. 1098; Feb. 14, 1927; C. 138-An Act To authorize an ap
propriation for reconnaissance work in conjunction with the 
Middle Rio Gran de Conservancy District to determine 
whether certain lands of the Cochiti, Santo Domingo, San 
Felipe. Santa Ana, Sandia, and Isleta Indians are susceptible 
of reclamation. drainage, and irrigation.96 

44 St. 1106; Feb. 23, 1927; C. 167-An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1928, and for 
other purposes. 

44 St. 1146; Feb. 23, 1927; C. 168-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1928, and for other purposes. 

44 St. 1178; Feb. 2'4, 19,27 ; C. 189--An Act Making appropriations 
for the Departments of State and Justice and for the Ju
diciary, and for the Departments of Commerce and Labor, 
for the fiscal year ending June 30, 1928, and for other pur
poses.97 

44 St. 1247; Feb. 26, 1927; C. 215-An Act To authorize the can
cellation, under certain conditions, of patents in fee simple 
to Indians for allotments held in trust by the United States,98 

25 U. S. C. 352a ; 25 U. S. C. 352b.99 

44 St. 1249; Feb. 28, 19·27; C. 225-An Act For the promotion of 
certain officers of the United States Army now on the re
tired list. 

oo .Ag. 37 St. 1015. 
91 Sg. 44 St. 808. Cited: Memo. Sol., Mar. 12, 1936 . . 
112 .Ag. 41 St. 31, sec. 26. 
o3 Sg. 4 St. 442 ; 7 St. 99, 212, 213, 236, 425, 443 ; 10 St. 1109 ; 

11 St. 614, 731 ; 12 St. 411 ; 15 St. 622, 640, 652, 669, 673, 696; 16 St. 
720; 19 St. 254, 256; 24 St. 388 ; 25 St. 645 ; 26 St. 1029 ; 27 St. 139, 
644; 34 St. 325 ; 36 St. 273, 276, 1063 ; 37 St. 521, 522, sec. 2; 93! ; 
38 St. 80, 582, 604, 606 ; 39 St. 130, 982 ; 40 St. 564. sec. 1 ; 590 : 'H 
St. 28, 415, 1107: 43 St. 376, 475; 44 St. 212, 463, 464, 469, 740. Rp. 
45 St. 986. S. 45 St. 200, 1562; 46 St. 90. Cited: Op. Sol., M. 23117, 
Oct. 6, 1927; Chippewa, 80 C. Cis. 410; U. S. v. Seminole, 299 U. S. 417. 

9i Sg. 26 St. 712 ; 39 St. 976. 
95 S. 45 St. 200. 
oo S. 45 St. 312. Cited: Op. Sol., M. 28108, Mar. 18, 1936. 
o7 Sg. 36 St. 326: 43 St. 636. 
os A.. 46 St. J 205. Cited: 12 L. D. Memo. 652 ; Op. Sol., Aug, 18, 

1932; Memo. Sol. Off., Mar. 8, 1933; 54 I. D. 160; Bd. of Comm'rs of 
Caddo Co., 87 F. 2d 55 ; U. S. v. Bd. of Co. Comm'rs, 13 F. Supp. 641 ; 
TJ. S. v. Ferry, 24 F. Supp. 399; U. S. v. Gracier. 17 F. Supp. 411; 
u. S. v. Lewis. 95 F. 2d 236 ; U. S. v. Nez Perce, 95 F. 2d 232. 

~9 A. 46 St. 1205. 

44 St. l250; Feb. 28, 1927 ; C. 226-An Act Making appropriations 
to supply urgent deficiencies in certain appropriations for 
the fiscal year ending June 30, 1927, and prior fiscal years, 
and to provide urgent supplemental appropriations for the 
fiscal year ending June 30, 1927, and for other purposes.1 

44 St. 1263 ; Mar. 2, 19,27; C. 250--An Act Conferring jurisdic
tion upon the Court of Claims to hear, examine, adjudicate, 
and enter judgment in any claims which the Assiniboine 
Indians may have against the United States, and for other 
purposes.2 

44 St. 1347 ; Mar. 3, 1927; C. 299'-An Act To authorize oil and 
gas mining leases upon unallotted lands within Executive 
order Indian reservations.3 Sec. 1-25 U. S. C. 398a; Sec. 
2'--25 U. S. C. 398b ; Sec. 3--25 U. S. C. 3H8c ; Sec. 4-25 
U. S. C. 398d ; Sec. 5-25 U. S. C. 298e. 

44 St. 1349; Mar. 3, 1927; C. 302-An Act Authorizing the Sho
shone Tribe of Indians of the Wind River Reservation in 
Wyoming to submit claims to the Court of Claims.4 

44 St. 1358; Mar. 3, 1927; C. 314-An Act To amend the last 
paragraph of an A.ct entitled "An Act to refer the claims of 
the Delaware Indians to the Court of Claims, with the right 
of appeal to the Supreme Court of the United States." 5 

44 St. 1361; Mar. 3, 19'27; C. 320-An Act Granting pensions to 
certain soldiers who served in the Indian wars from 1817 
to 1898, and for other purposes. 6 Sec. 1, p: 1361-38 U. S. C. 
381 ; Sec. 2, p. 1362--38 U. S. C. 381a ; Sec. 3. p. 1363'--38 
U. S. C. 381b ; Sec. 4, p. 1363'--38 U. S. C. 381c; Sec. 5, 
p. 1363-38 U. S.C. 381d. 

44 St. 1365; Mar. 3, 19>27; C. 32s-:-An Act To amend section 1 
of the Act approved May 26, 19·26, entitled "An Act to 
amend sections 1, 5, 6, 8, and 18 of an Act approved June 
4, 1920, entitled 'An Act to provide for the allotment of 
lands of the Crow Tribe, for the distribution of tribal funds, 
and for other purposes.' " 7 

44 St. 1369; Mar. 3, 1927; C. 328-An Act To provide a water 
system for the Indians of the Reno-Sparks Indian Colony, 
Nevada.8 

44 St. 13691; Mar. 3, 1927; C. 329; An Act To authorize a per 
capita payment from tribal funds to the Kiowa, Comanche, 
and Apache Indians of Oklahoma.0 

44 St. 1370; Mar. 3, 1927; C. 334-An Act Granting the consent 
of Congress to the city of Fort Smith, Sebastian County, 
Arkansas, to construct, maintain, and operate a dam across 
the Poteau River 

44 St. 1389; Mar. 3, 1927; C. 357-An Act To authorize the pur
chase of land for an addition to the United States Indian 
school farm near Phoenix, Arizona.10 

44 St. 13891; Mar. 3, 19,27; C. 358-An Act To authorize per capita 
payments to the Indians of the Cheyenne River Reservation, 
South Dakota.11 

44 St. 13917; Mar. 3, 1927; C. 3.69--An Act To authorize a per 
capita payment from tribal funds to the Fort Hall Indians. '2 

44 St. 1398; Mar. 3, 19·27; C. 371-An Act For the irrigation of 
additional lands within the Fort Hall Indian irrigation 
project in Idaho.13 

44 St. 1401; Mar. 3, 1927; C. 376---An Act To amend the Act 
entitled "An Act for the survey and allotment of lands 
now embraced within the limits of the Fort Peck Indian 
Reservation, in the State of Montana, and the sale and 
disposal of all the surplus lands after allotment," approve(! 
May 30, 1908, as amended, and for other purposes.14 

· 

44 St. 1452; Mar. 4, 1927; C. 513-An Act To provide ,for the 
protection, development, and utilization of the public lands 
in Alaska by establishing an adequate system for grazin~ 

1 Sg. 35 St. 558; 44 St. 453, 475, 498. Cited: 52 L. D. 325. 
2 Sg. 11 St. 657, 749. S. 46 St. 531. A.. 46 St. 531. Cited: Assini

boine, 77 C. Cis. 347; Klamath, 296 U. S. 244. 
3 Sg. 43 St. 244. S. 49 St. 217. Cited: Brown, 39 Yale L. J. 307; 

69th Cong., 1st sess., Sen. Rept. No. 1019; 69th Cong., 1st sess., Sen. 
Rept. No. 1131; 14 L. D. Memo. 493; Memo. Sol., Sept. 17, 1934: Memo. 
Sol. Off., Aug. 20, 1935; Op. Sol., M. 27878, May 20, 1936; Memo. 
Sol. Off., Oct. 22, 1936; Memo. Sol., Jan. 12, 1937; 56 I. D. 110 ; 
British-American, 299 U. S. 159. 

4 Sg. 15 St. 673. Cited: Klamath, 296 U. S. 244; Shoshone, 85 C. Cis. 
331 ; Shoshone, 82 C. Cis. 23 ; U. S. v. Shoshone, 304 U. S. 111. 

5 A.g. 43 St. 813. A.. 49 St. 1459. Cited: Delaware, 72 C. Cis. 483; 
Delaware, 74 C. Cls. 368; Delaware, 84 C. Cis. 535. 

a Sg. 21 St. 281 ; 37 St. 679 ; 39 St. 1199. A.. 50 St. 786. 8. 46 St. 144. 
7 A.g. 44 St. 659, sec. 1. Cited: Op. Sol., Sept. 21, 1927. 
s S. 45 St. 200. 
o Sg. 44 St. 740. 
10 Sg. 5 :St. 46~. 
n S.q. 35 St. 463. 
12 Sg. 43 St. 118. 
ts Sg. 42 St. 568. S. 45 St. 200. Oited: Memo. Sol. Off., July 10, 1933. 
14 A.g. 35 St. 558. Sg. 35 St. 560, 564.. S. 45 St. 774. 
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livestock thereon. Sec. 1i$, p. 1454-48 U. S. C. 471-i; Sec. 
16, p. 1455---48 U. S. C. 471-o. 

44 St. 1475; May 17, 1926; C. 325-An Act For the relief of Ivy 
L. Merrill. 

44 St. 1483; May 29, 1926; C. 427-An Act For the relief of 
0. H. Lipps. 

44 St. 1485; May 29, 1926; C. 432-An Act For the relief of 
Gagnon and Company, Incorporated.11

; 

44 St. 1487; June 1, 1H26; C. 443-An Act For the relief of R. P. 
Rueth, of Chamita, New Mexico. 

44 St. 1584; June 17, 1926; C. 606-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and so forth, and certain soldiers 
and sailor8 of wars other than the Civil War, and to widows 
of such soldiers and sailors. 

44 St. 1593; June 17, 1926; C. 607-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and sailors 
of wars other than the Civil War, and to widows of such 
soldiers and sailors. 

44 St. 1609; June 18, 1926; C. 629-An Act Authorizing the en
rollment of Martha E. Brace as a Kiowa Indian, and direct
ing issuance of trust patents to her and two others to certain 
land of the Kiowa Indian Reservation, Oklahoma. 

44 St. 1704; July 3, 1926; C. 824-An Act For the relief of Sam 
Tilden. 

44 St. 1706; July 3, 1926; C. 830-An Act For the relief of Lewis 
J. Burshia. 

44 St. 17 46; July 3, 1926; C. 852-An Act For the relief of certain 
Indian policemen in the Territory of Alaska. . 

44 St. 1747; July 3, 1926; C. 854--An Act For the relief of Archie 
Eggleston, an Indian of the former Isabella Reservatio!l, 
Michigan.16 

44 St.1774; Feb. 17, 1927; C.158-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and certain soldiers and sailors of 
wars other than the Civil War, and to widows of such 
soldiers and sailors, and so forth. 

44 St. 1795; Feb. 28, 1927; C. 234-An Act For the relief of 
Joseph B. Tanner. 

44 St. 1811; Mar. 3, 1927; C. 423-An Act For the relief of John 
Ferrell. 

44 St. 1813; Mar. 3, 1927; C. 428-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and certain soldiers and 
sailors of wars other than the Civil War, and to widows 
of such soldiers and sailors, and so forth. 

45 STAT. 
45 St. 2; Dec. 22, 1927; C. 5-An Act Making appropriations 

to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1928, and prior fiscal years, to provide 
supplemental appropriations for the fiscal year ending June 
30, 1928, and for other purposes.17 

45 St. 64; Feb. 15, 1928; C. 57-An Act Making appropriations 
for the Department of State and Justice and for the Judici
ary, and for the Departments of Commerce and Labor, for 
the fiscal year ending June 30, 1929, and for other purposes.18 

45 St. 159; Feb. 29, 1928; C. 116-An Act To authorize appro
priation of treaty funds due the Wisconsin Pottawatomie 
Indians.19 

45 St. 160; Mar. 3, 1928; C. 120-An Act To provide for the 
withdrawal of certain described lands in the State of Nevada 
for the use and benefit of the Indians of the Walker River 
Reservation. 

45 St. 160; Mar. 3, 1928; C. 121-An Act To provide for the 
permanent withdrawal of certain lands bordering on and 
adjacent to Summit Lake, Nevada, for the Paiute, Shoshone, 
and other Indians. 

45 St. 161 ; Mar. 3, 1928 ; C. 122-An Act To amend section 1 of 
the Act of June 25, 1910 ( 36 St. 855), "An Act to provide 
for determining the heirs of deceased Indians, for the dis
position and sale of allotments of deceased Indians, for the 
leasing of allotments, and for other purposes." 20 25 U. S. C. 
372 (36 St. 855, sec.1; 48 St. 647).21 

15 Sg. 44 St. 856. 
to S. 45 St. 200. 
n S. 45 St. 200, 1550; 46 St. 90. Oited: 54 I. D. 297. 
1s Sg. 36 St. 326 ; 43 St. 636. S. 45 St. 883. 
1o Sg. 7 St. 442; 13 St. 172; 38 St. 102; 39 St. 156; 40 St. 589; 41 

St. 29. S. 45 St. 883. 
20 Au. ~6 St. 855, sec. 1. 

. 21 A. 48 St. 647. 

45 St. 162; Mar. 3, 1928; C. 123-An Act To reserve 120 acres 
on the public domain for the use and benefit of the Koosharem 
Band of Indians residing in the vicinity of Koosharem, Utah. 

45 St. 162; Mar. 3, 1928; C. 124-An Act To provide for the 
permanent withdrawal of certain lands in Inyo County, 
California, for Indian use. 

45 St. 200; Mar. 7, 1928; C. 137-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1929, and for other purposes.22 Sec. 1, p. 206--
25 U. S. C. 358. Sec. 1, p. 210-25 U. S. C. 387.!l3 Sec. 1-
p. 215-25 U. S'. C. 292a ( 44 St. 468; 44 St. 947, sec. 1) .24 

45 St. 299; l\Iar. 10, 1928; C. 196-An Act To amend an Act 
entitled "An Act for the relief of Indians occupying railroad 
lands in Arizona, New Mexico, or California," approved 
March 4, 1913.25 

45 St. 312; Mar. 13, 1928; C. 21g.._An Act Authorizing the Secre
tary of the Interior to execute an agreement with the Middle 
Rio Grande Conservancy District providing for conserva
tion, irrigation, drainage, and flood control for the Pueblo 
Indian lands in the Rio Grande Valley, New Mexico, and 
for other purposes.28 

45 St. 314; Mar. 15, 1928; C. 222-An Act Providing for a per 
capita payment of $25 to each enrolled member of the 
Chippewa Tribe of Minnesota from the funds standing to 
their credit in the Treasury of the United States.27 

45 St. 326; Mar. 23, 1928; C. 232-An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1929, and for 
other purposes. 

45 St. 366; Mar. 26, 1928 ; C. 246-An Act To authorize an ap
propriation for the construction of a road on the Lummi 
Indian Reservation, Washington. 

45 St. 366; Mar. 26, 1928; C. 247-An Act Authorizing the Sec
retary of the Interior to purchase certain lands in the city 
of Bismarck, Burleigh County, North Dakota, for Indian 
school purposes.28 

45 St. 371; Mar. 27, 1928; C. 2~-An Act To amend section 2 
of the Act of March 3, 1905, entitled "An Act to ratify and 
amend an agreement with the Indians residing on the Sho
shone or Wind River Indian Reservation, in the State of 
Wyoming, and to make appropriations to carry the same 
into effect." 20 

45 St. 372 ; Mar. 27, 1928 ; C. 255-An Act To provide for the 
protection of the watershed within the Carson National 
Forest from which water is obtained for the Taos Pueblo, 
New Mexico. 

45 St. 375; Mar. 28, 1928; C. 267-An Act To provide for the 
construction of a hospital at the Fort Bidwell Indian School, 
California.80 

45 St. 375 ; Mar. 28, 1928; C. 268-An Act To provide for the 
construction of a school building at the Fort Bidwell Indian 
School, California.81 

45 St. 377; Mar. 28, 1928; C. 271-An Act Authorizing an appro
priation for the survey and investigation of the placing of 
water on the Michaud division and other lands in the Fort 
Hall Indian Reservation.82 

45 St. 378; Mar. 28,1928; C. 272-An Act To provide funds for the 

22 Sg. 4 St. 442; 7 St. 46, 99, 212, 213. 236, 425; 10 St. 1109; 11 
St. 614, 731 ; 12 St. 441, sec. 1 ; 15 St. 622, 640, 652. 675, 676, 696; 
16 St. 720 ; 19 St. 254, 256 ; 24 St. 388; 25 St. 645. 895: 26 St. 795, 
1029 ; 27 St. 139, 644; 28 St. 678; S3 St. 214; 35 St. 312, 783, 787; 
36 St. 273. 281, 1063 ; 37 St. 521, 522, 934: 38 St. 85, 102, 582, 588. 
589. 606, 609; 39 St. 144; 40 St. 564; 41 St. 28, 415, 1107. 1242; 42 
St. 990, 1051 ; 43 St. 93, 376, 423, 475, 596, 606, 1149, 1156J.. 1162; 
44 St. 211, 464. 560, 690, 740, 762, 775, 856, 938, 942, 945, 94o, 1089, 
1369, 1398, 1747; 45 St. 2. Rpg. 24 St. 388. Rg. 39 St. 152. S. 45 St. 
401, 883, 1562, 1623; 46 St. 90, 279, 1115. 1552; 47 St. 820; 49 St. 
176. Cited: Op. Sol., M. 25347, Jan. 25, 1930: Letter by Sec. of Int. 
to Comp. Gen., Sept. 28, 1932;. Memo. Sol. 01'1'., June 20. 1933, July 
21. 1933, Feb. 21. 1935; Memo. MI., Sept. 3, 1936; Chippewa, 80 C. Cis. 
410; Shoshone, 85 C. Cis. 331; U. S. v. Seminole, 299 U. S. 417. 

23 S. 45 St. 1573, sec. 1 ; 46 St. 290, sec. 1 ; 46 St. 1126, sec. 1: 47 
St. 100, sec. 1 ; 829, sec. 1 ; 48 St. 370, sec. 1 ; 49 St. 186, sec. 1 ; 1769, 
sec. 1; 50 St. 577. sec. 1; 52 St. 304, sec. 1; 53 St. 700, sec. 1. 

24 S. 45 St. 1576. sec. 1. 
25 Sg. 37 St. 1007 ~ 39 St. 48; 41 St. 9: 42 St. 994; 43 St. 795. 
2a Sg. 44 St. 109~. S. 45 St. 883, 1623; 46 St. 90, 1115, 1552; 47 

St. 91; 48 St. 1021; 49 St. 176, 887; 52 St. 291. Cited: 70th Cong., 
1st sess., H. Doc. No. 141; 75th Cong., 3d sess., Sen. Rl:'pt. No. 1986; 
Op. Sol., M. 27512, Feb. 20, 1935 ; M. 28108, Mar. 18, 1936. 

27 Sg. 25 St. 645. 
.28 S. 45 St. 883. 
29 Ag. 33 St. 1021 ; 34 St. 825 ; 35 St. 650. 
so S. 45 St. 883. 
at S. 45 St. 883. 
82 S. 45 St. 883 • 
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upkeep of the Puyallup Indian Cemetery at Tacoma, 
Washington.83 

45 St. 380; Mar. 29, 1928; C. 278-An Act For the relief of the 
Arapahoe and Cheyenne Indians, and for other purposes.34 

45 St. 380; Mar. 29, 1928; C. 279'----An Act To authorize the can
cellation of the balance due on a reimbursable agreement 
for the sale of cattle to certain Rosebud Indians.36 

45 St. 400; Mar. 31, 1928; C. 305-An Act To amend the Act of 
April 25, 1922, as amended, entitled "An Act authorizing 
extensions of time for the payment of purchase money due 
under certain homestead entries and Government-land pur
chases within the former Cheyenne River and Standing Rock 
Indian Reservations, North Dakota and South Dakota." 36 

45 St. 401; Apr. 2, 1928; C. 307-An Act To authorize the con
struction of a dormitory at Riverside Indian School at 
Anadarko, Oklahoma.37 

45 St. 401; Apr. 2, 1928; C. 308-An Act To exempt American 
Indians born in Canada froin the operation of the Immi
gration Act of 1924. 8 U. S.C. 226a. 

45 St. 401; Apr. 2, 19<28; C. 310'----Joint Resolution To make imme
diately available the appropriation for a road across the 
Kaibab Indian Reservation.38 

45 St. 413; Apr. 10, 1928; C. 335-An Act To provide for coopera
tion by the Smithsonian Institution with State, educational, 
and scientific organizations in the United States for con
tinuing ethnological researches on the American Indians.39 

Sec. 1, p. 413-20 U. S. C. 69. Sec. 2, p. 413,.--20 U. S. C. 70. 
45 St. 423; Apr. 11, 1928; C. 357-An Act Amending an Act 

entitled "An Act authorizing the Chippewa Indians of Min
nesota to submit claims to the Court of Claims." 40 

45 St. 429; Apr. 14, 1928; C. 374-An Act To authorize an appro
priation from tribal funds to pay part of the cost of the 
construction of a road on the Crow Indian Reservation. 
Montana.41 

45 St. 442; Apr. 21, 1928; C. 400-An Act To provide for the 
acquisition of rights of way through the lands of the Pueblo 
Indians of New Mexico.42 25 U.S. C. 322. 

45 St. 467; Apr. 28, 1928; C. 452-An Act To authorize a per 
capita payment to the Shoshone and Arapahoe Indians of 
Wyoming from funds held in trust for them b::v the United 
States.43 

45 St. 482 ; May 2, 1928; C. 481-An Act To amend an Act to 
allot lands to children on the Crow Reservation. Montana.44 

45 St. 484; May 3, 1928; C. 487-An Act Authorizing and direct-
. ing the Secretary of the Interior to investigate, hear, and 
determine the claims of individual members of the Sioux 
Tribe of Indians against tribal funds or against the United 
States.411 

45 St. 492; May 7, 1928; C. 506-An Act Authorizing the appro
priation of $2,500 for the erection of a tablet or marker 
at Medicine Lodge, Kansas, to commemorate the holding 
of the Indian peace council, at which treaties were made 
with the Plains Indians in October, 1867. 

45 St. 493; May 8, 19,28; C. 510-An Act To amend the proviso 
of the Act approved August 24,, 1912, with reference to edu
cational leave to employees of the Indian Service.46 25 
U. S. C. 275 ( 37 St. 519, sec. 1 ; 42 St. 829). 

45 St. 495; May 10, 1928; C. 517-An Act To extend the period of 
restriction in lands of certain members of the Five Civilized 
Tribes, and for other purposes.47 

as Sg. 27 St. 633. S. 45 St. 883. 
MAg. 44 St. 764. 
as Sg. 41 St. 26. 
sa Ag. 42 St. 499; 43 St. 1184. A. 46 St. 1101. 
a1 S. 45 St. 883. 
as Sg. 45 St. 225. 
39 S. 45 St. 883. 
4o Ag. 44 St. 555. S. 47 St. 337 ; 52 St. 697. Cited: Chippewa, 305 

U. S. 479; Chippewa, 305 U. S. 479; Chippewa, 307 U. S. 1. 
41 s. 45 St. 883. 
42 Sg. 18 St. 482 : 30 St. 990 : 31 St. 1083 ; 32 St. 50 ; 33 St. 65 ; 

34 St. 330 ; 36 St. 859 ; 39 St. 973. 
43 Sg. 39 St. 519. 
44 S,q. 24 St. 388. Ag. 44 St. 566. 
45 S. 46 St. 279. 1115; 47 St. 818, 1602; 49 St. 340; 50 St. 441. 
46 A.'J. 37 St. 519 ; 42 St. 829. 
47 Sg. 34 St. 137 ; 35 St. 312 ; 44 St. 239. Rpg. 44 St. 239. A. 4t'i 

St. 733; 46 St. 1108; 49 St. 1160. S. 47 St. 777. Cited: 12 L. D. 
Memo. 289 ; Memo. Sol. Off, Dec. 28, 1921; Op. SoL M. 25258, June 
26, 1929 ; Memo. Sol. Off., Sept. 14. 1931, Dec. 21, 1931 ; Op. Sol., 
M. 27158, .Aug. 5. 1932; Memo. Sol. Off., June 14, 1933 .. June 29, 
1933, Sept. 19, 1933, Jan. 14. 1935; Memo. Sol., June 4. 1935; Letter 
of Ass't Sec'y to .A. G .. Oct. 15, 1936; Memo. Sol., Jan. 13, 1937, 
Jan. 23, 1937, May 14. 1938; 53 I . D. 48; 53 I. D. 471; 53 I. D. 502; 
53 I. D. 637; 54 I. D. 382 ; Bond, 25 F. Supp. 157 ; Burgess, 103 F. 
2d 37; Caesar. 103 F. 2d 503: Carpenter, 280 U. S. 363; Glenn, 105 
F. 2d 398 ; King, 64 F. 2d 979 ; U. S. v. Equitable, 283 U. S. 938 ; 
U. S. v. Watashe, 102 F. 2d 428; Whitchurch, 92 F. 2d 249. 

45 St. 497; May 11, 1928; C. 519-An Act Authorizing a per 
capita payment to the Rosebud Sioux Indians, South Dakota. 

45 St. 500; May 12, 1928; C. 528-An Act To provide for the 
gratuitous issue of service medals and similar devices, for 
the replacement of the same, and for other ·purposes. 

45 St. 501; May 12, 1928; C. 531-An Act To Authorize an 
appropriation for a road on the Zuni Indian Reservation, 
New Mexico.48 

45 St. 517; May 14, 1928 ;·C. 551-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1929, and for other purposes. 

45 St. 539; May 16, W28; C. 572--An Act Making appropriations 
for the Department of Agriculture for the fiscal year ending 
June 30, 1929, and for other purposes.49 

45 St. 573; May 16, 1928; C. 580-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 1929, and for other purposes. 

45 St. 589; May 16, 1928; C. 582-An Act To authorize an appro
priation to pay half the cost of a bridge and road on the 
Hoopa · Valley Reservation, California. 50 

45 St. 600; May 17, 1928; C. 614-An Act To change the bound
aries of the Tule River Indian Reservation, California. 

45 St. 601 ; May 18, 1928 ; C. 623-An Act To confer additional 
jurisdiction upon the Court of Claims under an Act entitled 
"An Act authorizing the Chippewa Indians of Minnesota 
to submit claims to the Court of Claims," approved May 
14, 1926.51 

45 St. 602; May 18, 1928; C. 624-An Act Authorizing the attor
ney general of the State of California to bring suit in the 
Court of Claims on behalf of the Indians of California.152 

45 St. 617; May 21, 1928; C 644-An Act to authorize allotments 
to unallotted Indians on the Shoshone or Wind River Res
ervation, Wyoming. 53 

45 St. 617; May 21, 1928; C. 645c-An Act Authorizing the con
struction of a fence along the east boundary of the Papago 
Indian Reservation, Arizona. 

45 St. 618; May 21, 1928; C. 646-An Act For the purchase of 
land in the vicinity of Winnemucca, Nevada, for an Indian 
colony, and for other purposeg.54 

45 St. 621; May 21, 1928; C. 652-An Act Withdrawing from 
entry the northwest quarter section 12, township 30 north, 
range 19' east, Montana Meridian. 

45 St. 684; May 21, 1928; C. 662'----An Act To continue the allow
ance of Sioux benefits. 55 

45 St. 684; May 21, 1928; C. 663-An Act To set aside certain 
lands for the Chippewa Indians in the State of Minnesota. 

45 St. 711; May_ 22, 1928; C. 686-An Act To add certain lands 
to the Montezuma National Forest, Colorado, and for other 
purposes. 56 

. 

45 St. 717; May 23, 1928; C. 707-An Act To reserve certain 
lands on the public domain in Valencia County, New Mex
ico, for the use and benefit of the Acoma Pueblo Indians.57 

45 St. 733 ; May 24, 1928; .Ch. 733-An Act 'l'o amend section 4 
of the Act entitled "An Act to extend the period of restric
tions in lands of certain members of the Five Civilized 
Tribes, and for other purposes," approved May 10, 1928.58 

45 St. 737; May 25, 1928; C. 741-An Act To provide for the 
extension of the time of certain mining leases of the coal 
and asphalt deposits in the segregated mineral land of the 
Choctaw and Chickasaw Nations, and to permit an extension 
of time to the purchasers of the coal and asphalt deposits 
within the segregated mineral lands of the said nations to 
complete payments of the purchase price, and for other 
purposes. 59 

45 St. 747; May 26, 1938; C. 753-An Act To authorize a per 
capita payment to the Pine Ridge Sioux Indians of South 
Dakota. 

45 St. 750; May 26, 1928 ; C. 756-An Act To authorize an ap-

48 S. 45 St. 883. 
49 Sg. 43 St. 739. Cited: Memo. Sol., June 9, 1936. 
so S. 45 St. 883. 
51 Sg. 44 St. 555. Cited: Chippewa, 301 U. S. 358. 
52 Sg. 9 St. 631. A. 46 St. 259. S. 45 St. 1623; 46 St. 90, 279, 1115; 

47 St. 15. Cited: Op. Sol., M. 25999, July 8, 1930; Memo. Sol., .Apr. 19, 
1933 ; Memo. Sol. Off., .Apr. 21, 1933. 

53 Sg. 24 St. 388. S. 45 St. 883, 1623 ; 46 St. 90. 
54 S. 45 St. 883. 
55 Sg. 25 St. 894 ; 29 St. 334 ; 35 St. 451. 
sa Sg. 21 St. 199. 
57 Cited: Memo. Sol., May 12, 1936, May 19, 1936, May 25, 1936. 
58 Ag. 45 St. 496. Cited: 53 I. D. 48; 53 I. D. 471 ; 53 I. D. 502; . 

53 I. D. 637; King, 64 F. 2d 979. 
59 Ag. 40 St. 433; 41 St. 1107. S. 46 St. 385. 
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propriation for roads on Indian reservations.60 25 U. S. C. 
318a. 

45 St. 774; May 28, 1928; C. 811-An Act To authorize the leasing 
or sale of lands reserved for agency, schools, and other 
purposes on the Fort Peck Indian Reservation, Montana.61 

45 St. 883; May 29, 1928; C. 853-An Act Making appropriations 
to supply deficiencies in certain appropriations for the 
fiscal year ending June 30, 1928, and prior fiscal years, to 
provide supplemental appropriations for the fiscal years 
ending June 30, 1928, and June 30, 1929, and for other 
purposes.62 

45 St. 938; May 29, 1928; C. 854-An Act Authorizing the 
Secretary of the Interior to execute an agreement or agree
ments with dl·ainage district or districts providing for 
drainage, and reclamation of Kootenai Indian allotments 
in Idaho within the exterior boundaries of such district 
or districts that may be benefited by the drainage and 
reclamation work, and for other purposes.63 

45 St. 939; May 29, 1928; C. 855-An Act Authorizing the 
Secretary of the Interior to acquire land and erect a monu
ment on the site of the battle between the Sioux and Pawnee 
Indian Tribes in Hitchcock County, Nebrask~, fought in 
the year 1873.64 

45 St. 944; May 29, 1928; C. 857-An Act Authorizing an ad
vancement of certain funds standing to the credit of the 
Creek Nation in the Treasury of the United States to be 
paid to the attorneys for the Creek Nation, and for other 
purposes.66 

45 St. 962; May 29, 1928; C. 873-An Act To authorize an ap
propriation for the purchase of certain privately owned 
lands within the Fort Apache Indian Reservation, Arizona.66 

45 St. 973; May 29, 1928; C. 880-An Act Authorizing the Secre
tary of the Interior to dispose of two bridges on the San 
Carlos Indian Reservation, in Arizona, and for other 
purposes. 67 

45 St. 986; May 29, 1928; C. 901-An Act To discontinue certain 
reports now required by law to be made to Congress.68 

p. 989-5 U. S. 0. 339, p. 989-10 U. S. 0. 1287, p. 991, sec. 
1 (68)-25 U. S. C. 155 (22 St. 590, sec. 1; 24 St. 463; 44 
St. 560, sec. 1), p. 992, sec. 1 (81)-25 U. S. C. 127 (R. S. 
2100). USCA Historical Note: R. S. 2100 was derived from 
sec. 2 of Act Mar. 2, 1867, 14 St. 515. 

45 St. 1008; May 29, 1928; C. 912-An Act To amend an Act of 
March 3, 1885, entitled "An Act providing for allotment of 
lands in severalty to the Indians residing upon the Uma
tilla Reservation, in the State of Oregon, and granting 
patents therefor, and for other purposes." 69 

45 St. 1022; Dec. 15, 1928; C. 2~An Act To provide for issuance 
of perpetual easement to the department of fish and game, 
State of Idaho, to certain lands situated within the original 
boundaries of the Nez Perce Indian Reservation, State of 
Idaho. 

45 St. 1027; Dec. 17, 1928; C. 36-An Act Conferring jurisdiction 
upon the Court of Claims to hear, examine, adjudicate, and 
enter judgment thereon in claims which the Winnebago 
Tribe of Indians may have against the United States, and 
for other purposes.10 

45 St. 1073; Jan. ll, 1929; C. 55-Joint Resolution For the relief 
of the Iowa Tribe of Indians.n 

45 St. 1080; Jan. 14, 1929; C. 70-An Act To authorize the con
struction of a telephone line from Flagstaff to Kayenta on 
the Western Navajo Indian Reservation, Arizona.72 

45 St. 1091; Jan. 19, 1929; C. 87-An Act To provide for the 
acquisition by Parker I-See-0 Post Num.bered 12, All Ameri
can Indian Legion, Lawton, Oklahoma, of the east half 
northeast quarter northeast quarter northwest quarter of 

oo Sg. 42 St. 212. S. 47 St. 709 ; 48 St. 993, 1021 ; 49 St. 176, 1519, 
1757 ; 50 St. 564 ; 52 St. 291. 633. 

61 Sg. 35 St. 558; 44 St. 1402. 
62 Sg. 7 St. 442 ; 13 St. 172;. 38 St. 102 ; 39 St. 156 ; 40 St. 589 ; 41 

St. 29; 43 St. 475, 1141, 115~; 44 St. 856; 45 St. 78, 159, 210, 312, 
377. 401. 413, 429, 447. 501, 589, 617, 618. A. 46 St. 276. S. 45 St. 
1186, 1562; 46 St. 90. 279, 1115 ; 47 St. 91, 820; 48 St. 362. 

63 S. 45 St. 1562 ; 46 St. 279, 1115 ; 47 St. 91, 820. 
64 S. 45 St. 1562. 
66 Sg. 43 St. 139. S. 46 St. 1115. Cited: Creek, 79 C. Cis. 778. 
oo S. 45 St. 1562. 
61 Sg. 38 St. 85. 
6~ Rpq. 14 St. 515 : 22 St. 590 ; 24 St. 463, 465; 25 St. 895; 26 St. 

854; 28 St. 477; R6 St. 270. 272, 277, 1060, 1061; 38 St. 584. 587, 594; 
39 St. 127. 158; 42 St. 1185 ; 43 St. 477; 44 St. 941, 954, 955. 

69 Ag. 23 St. 342. Cited: 11 L. D. Memo. 665. 
70 Sg. 10 St. 1172; 12 St. 658. Cite4: Memo. Sol., Mar. 6, 1937. 
n A.Q. 41 St. 585. 
12 S. 45 St. 1623. 

section 20, township 2 north, range 11 west, Indian meridian, 
in Comanche County, Oklahoma. 

45 St. 1094; Jan. 25, 1929; C. 101-An Act Declaring the pur
pose of Congress in passing the Act of June 2, 1924 ( 4:3 St. 
253), to confer full citizenship upon the Eastern Band of 
Cherokee Indians, and further declaring that it was not 
the purpose of Congress in passing the Act of June 4, 1924 
( 43 St. 376), to repeal, abridge, or modify the provisions 
of the former Act as to the citizenship of said Indians.75 

45 St. 1094; Jan. 25, 1929; C. 102-An Act Making appropria
tions for the Departments of State and Justice and for the 
Judiciary, and for the Departments of Commerce and Labor, 
for the fiscal year ending June 30, 1930, and for other 
purposes. 74 

45 St. 1143; Jan. 29, 1929; C. 113-An Act To amend section 227 
of the Judicial Code.75 28 U. S. C. 334. 

45 St. 1155; Feb. 7, 1929; C. 161-An Act To amend section 3 
of Public Act numbered 230 (37 St. 194) .78 

45 St. 1J 61; Feb. 11, 1929 ; C. 174-An Act To reserve certain 
lands on the public domain in Santa Fe County, New 
Mexico, for the use and benefit of the Indians of the San 
Ildefonso Pueblo. 

45 St. 1161; Feb. 11, 1929; C. 175-An Act To reserve 920 acres 
on the public domain for the use and benefit of the Kanosh 
Band of Indians residing in the vicinity of Kanosh, Utah. 

45 St. 1164; Feb. 12, 1929; C. 178-An Act To authorize the 
payment of interest on cer.tain funds held in trust by the 
United States for Indian tribes.77 25 U. S. C. 16la, 161b, 
161c, 161d.78 

45 St. 1167; Feb. 13, 1929; C. 183-An Act Reinvesting title to 
certain lands in the Yankton Sioux Tribe of Indians.79 

45 St. 1185; Feb. 15, 1929; C. 216-An Act Authorizing repre
sentatives of the several States to make certain inspections 
and to investigate State sanitary and health regulations 
and school attendance on Indian reservations, Indian tribal 
lands, and Indian allotments.80 25 U. S. C. 231. 

45 St. 1186; Feb. 15, 1929; C. 21~An Act To authorize the Sec
retary of the Interior to purchase land for the Alabama 
and Coushatta Indians of Texas, subject to certain mineral 
and timber interests.81 

45 St. 1189; Feb. 16, 19·29; C. 227-An Act Making appropriations 
for the Department of Agriculture for the fiscal year ending 
June 30, 1930, and for other purposes.82 

45 St. 1229; Feb. 19, 1929; C. 267-An Act To authorize an appro
priation to pay half the cost of a bridge near the Soboba 
Indian Reservation, California.83 

45 St. 1229; Feb. 19, 1929; J. Res. Chap. 26~Joint Resolution 
Authorizing an extension of time within which suits may be 
instituted on behalf of the Cherokee Indians, the Seminole 
Indians, the Creek Indians, and the Choctaw and Chickasaw 
Indians to June 30, 1930, and for other purposes.8

• 

45 St. 1230; Feb. 20, 1929; C. 27Q-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 90, 1930, and for other purposes.85 

45 St. 1249; Feb. 20, 1929; C. 275-Act For the relief of the Nez 
Perce Tribe of Indians.86 

45 St. 1252; Feb. 20, 1929; C. 279--A.a Act Authorizing the Secre
tary of the Interior to settle claims by agreement arising 
under operation of Indian irrigation projects.81 25 U. S. 0. 
388. 

45 St. 1256 ; Feb. 23, 1929; C. 300-An Act Authorizing the Coos 
(Kowes) Bay, Lower Umpqua (Kalawatset), and Siuslaw 
Tribes of Indians of the State of Oregon to present their 
claims to the Court of Claims.88 

45 St. 1258 ; Feb. 23, 1929 ; C. 302-An Act To amend and further 
extend the benefits of the Act approved March 3, 1925, en-

7a Sg. 43 St. 253, 376. 
14 Sg. 36 St. 326 ; 43 St. 636. S. 45 St. 1623. 
73 Ag. 36 St. 1154; 44 St. 736. 
7°S. 45 St. 1623. 
77 A. 46 St. 584. S. 49 St. 1085; 52 St. 291. 
78 .A. 46 St. 584. 
w Sg. 28 St. 286. 
80 Oited: Memo. Sol., July 25, 1935 ; 56 I. D. 38. 
81 .t:.tg. 45 St. 883. 
82 Sg. 43 St. 739. 
83 S. 46 St. 279. 
84 Sg. 43 St. 27, 133, 13D, 537; 44 St. 568. ..4. 50 St. 650. Cited: 

Chickasaw, 87 C. Cis. 91; Creek, 78 C. Cis. 474; U. S. v. Seminole, 
299 u. s. 417. 

85 Cited: 52 L. D. 325. 
86 Sg. 12 St. 959; 14 St. 647; 28 St. 286, 326, 329. A. 48 St. 1216. 
87 Cited: 53 I. D. 3!19. 
88 A. 47 St. 307. S. 49 St. 801. Cited: Coos, 87 C. Cis. 143. 
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titled "An Act conferring jurisdiction upon the Court of 
Claims to hear, examine, adjudicate, and enter judgment ln 
any and all claims, of whatever nature, which the Kansas or 
Kaw Tribe of Indians may have or claim to have against 
the United States, and for other purposes." 89 

45 St. 1307; Feb. 26, 1929; C. 323.-An Act To repeal that portion 
of the Act of August 24, 1912, imposing a limit on agency 
salaries of the Indian Service.90 25 U. S. C. 58 (30 St. 90, 
sec. 1 ; 37 St. 88, sec. 10 ; 37 St. 521, sec. 1 ; 40 St. 578, sec. 17). 

45 St. 1321; Feb. 26, 1929; C. 33~An Act To amend the Act 
entitled "An Act to authorize credit upon the construction 
charges of certain water-right applicants and purchasers on 
the Yuma and Yuma Mesa auxiliary projects, and for other 
purposes." 91 

45 St. 1344 ; Feb. 28, 1929; C. 359'--An Act Authorizing the Fed
eral Power Commission to issue permits and licenses on 
Fort Apache and White Mountain Indian Reservations, Ari
zona.92 

45 St. 1349; Feb. 28, 1929; C. 366--An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 19'30, and for 
other purposes. 

45 St. 1387; Feb. 28, 19•29•; C. 367-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 19·30, and for other purposes. 

45 St. 1407; Feb. 28, 1929; C. 377-An Act Conferring jurisdic
tion upon the Court of Claims to hear, adjudicate, and ren
der judgment in claims which the northwestern bands of 
Shoshone Indians may have against the United States.93 

45 St. 1439; Mar. 1, 1929; C. 44o-An Act Authorizing the appro
priation of tribal funds of Indians residing on the Klamat? 
Reservation, Oregon, to pay expenses of the general council 
and business committee, and for other purposes. 

45 St. 1478; Mar. 2, 192~1 ; C. 493.-An Act R~lating to the trib~.~ 
and individual affmrs of the Osage Indians of Oklahoma. 
Sec. 3, 4, 5-See Historical Note 25 U. S. C. A. 331. 

45 St. 1487 ; Mar. 2, 1929; C. 502-An Act To authorize an ap
propriation to pay one-half the cost of a bridge on the 
Cheyenne River Indian Reservation in South Dakota.95 

45 St. 1488; Mar. 2, 1929; C. 504-An Act To authorize an ap
propriation to pay half the cost of a bridge across Cherry 
Creek on the Cheyenne River Indian Reservation, South 
Dakota.00 

45 St. 1496; Mar. 2, 1929; C. 511-An Act Authorizing an a~
propriation of Crow tribal funds for payment of council 
and delegate expenses, and for other purposes.07 

45 St. 1534; Mar. 2, 1929; C. 576--A:o. Act To repeal the pro
vision in the Act of April 30, 1908, and other legislation 
limiting the annual per capita cost in Indian schools.98 

45 St. 1550; Mar. 4, 1929; C. 689-An Act To carry into effect 
the twelfth article of the treaty between the United States 
and the Loyal Shawnee Indians proclaimed October 14, 
1868.99 

45 St. 1562; Mar. 4, 1929; C. 705-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1930, and for other purposes.1 Sec. 1, p. 1573-25 

8o Ag. 43 St. 1133. Cited: Kansas, 80 C. Cis. 264. 
9o Rpg. 37 St. 521. 
91 Ag. 44 St. 776. 
o2 Sg. 41 St. 1063. 
93 Sg 13 St. 863 : 18 St. 291, 685. 
9~ su: 34 St. 539, 545. Ag. 41 St. 1249; 43 St. 1008, 1010, 1011. 

A 52 St. 1034. S. 46 St. 1047. Cited: 38 Op. A. G. 577 . (1937) ; 
12 L. D. Memo. 642 ; Op. Sol., M. 25258, June 26, 1929 ; Memo. Sol. Off., 
Feb. 3, 1930, Apr. 22, 1930, Ap,r. 22, 1930, July 8. 1930 ; Letter to 
Comm'r of Ind. Affairs from Sec y of Int., Sept. 1930, Mar. 10, 1931, 
Dec 15 1932 Dec 22 1932, May 27, 1933, June 29, 1933, Dec. 'H, 
1933 · Op. Soi., M." 27785, Aug. 6, 1934 ; Memo. Sol., Sept. ,25, 1936; 
Op Sol M 27963. Jan 26 1937 ; Letter from A. G. to Sec Y of Int., 
Feb t3' 1937 · L~tter ·from Ass't Sec'y to A. G., Oct. 27, 1937, 53 
I D Hi9 · 54 i D 105 · 55 I. D. 456 ; 56 I. D. 48 ; Adams, 59 F. 2d 
653 : Choteau 283. U. S. 691 ; Choteau, 38 F. 2d 976; Continental, 
69 F 2d 19! Globe 81 F. 2d 143; In re Dennison, 38 F. 2d 662; 
Silurian, 54 F. 2d 43 ; Stuart, 81 F. 2d 155 ; rapp, 6 F. Supp. 57'l. : 
Taylor, 51 F. 2d 884 · U. S. v. Bd. of Comm rs, 26 F. Supp. 270 , 
U s v Johnson 87 F. 2d 155; U. S. v. La Motte, 67 F. 2d 788; u: s·. v. Sands, '94 F. 2d 156; Utilities, 2 F. Supp. 81 ; Williams, 
83 F. 2d 143. 

95 s. 46 St. 279. 
96 S. 46 St. 279. 
97 S. 46 St. 279. 
98 Rpg 35 St 72 · 41 St. 3 ; 43 St. 958. 
99 Sg . . 15 St .. 516'; 45 St. 18. S. 46 St. 90, 1115; 47 St. 91, 820; 48 

St 362 · 49 St. 176. Cited: Memo. Sol., Aug. 8. 1934. 
"1 Sg 4 St 443 · 7 St 46 99, 212, 213, 236, 425 ; 10 St. 1109 · 11 St. 

614 731 ; 12 St. '411 ; i5 St. 622, 640. 652, 675, 676, 696 ; 16 St. 720; 
19 ·St 254 256 • 24 St 388; 25 St. 645, 795, 1029 ; 27 St. 139, 644 ; 
34 st: 375'; 35 'st. s12· 444, 783; 36 st. 210, 273, 1063: 37 st. 521, 
522, 934 ; 38 St. 582, 604, sec. 22 ; 606 ; 39 St. 144 ; 40 St. 564, 588 ; 41 St . . 

U. S. C. 387 ( 45 St. 2.10, sec. 1) ; 2 Sec. 1, p. 1576--25 U. S. C. 
292a ( 44 St. 468, sec. 1; 44 St. 947, sec. 1; 45 St. 215, sec. 1) ; 
Sec. 1, p. 1583-25 U.S. C. 25a. ' 

45 St. 1607; Mar. 4, 1929; C. 706--An Act Making appropriations 
to supply urgent deficiencies in certain appropriations for 
the fiscal year ending June 30, 1929, and prior fiscal years, 
to provide urgent supplemental appropriations for the fiscal 
year ending June 30, 1929, and for other purposes. 

45 St. 1623; Mar. 4, 1929; C. 707-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1929, and prior fiscal years to provide 
supplemental appropriations for the fiscal years ending June 
30, 1929, and June 30, 1930, and for other purposes.3 

45 St. 1708; Mar. 5, 1928; C. 13Q-An Act To reimburse certain 
Indians of the Fort Belknap Reservation, Montana, for 
part or full value of an allotment of land to which they 
were individually entitled.4 

' 

45 St. 1711; Mar. 23, 1928; C. 236--An Act For the relief of 
John F. White and Mary L. White. 

45 St. 1716; Mar. 29, 1928; C. 299-An Act To authorize the 
Secretary of the Interior to issue a patent to the Bureau 
of Catholic Indian Missions for a certain tract of land on 
the Mescalero Reservation, New Mexico. 

45 St. 1833; May 15, 1928; C. 571-An Act · Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and so forth, and certain 
soldiers and sailors of .wars other than the Civil War, and to 
widows of such soldiers and sailors. 

45 St. 1857; May 22, 1928; C. 691-An Act To approve a deed 
of conveyance of certain land in the Seneca Oil Spring 
Reservation, New York. 

45 St. 1988; May 28, 1928; C. 834-An Act Granting pensions ana 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and so forth, and certain soldiers 
and sailors of wars other than the Civil War, and to widows 
of such soldiers and sailors. 

45 St. 2002; May 29·, 1928; C. 92'1-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and so forth, and certain 
soldiers and sailors of wars other than the Civil War, and 
to widows of such soldiers and sailors. 

45 St. 2011; May 29, 1928; C. 930'---An Act For the relief of 
William R. Thackrey.5 

45 St. 2012; May 29, 1928; C. 931-An Act For the relief of 
William A. Light. 

45 St. 2012; May 29, 1928; C. 934-An Act For the relief of Orner 
D. Lewis. 

45 St. 2020 ; May 29, 1928 ; C. 959'-An Act For reimbursement 
of W. H. Talbert. 

45 St. 2021 ; May 29, 1928; C. 962-An Act Authorizing the allot
ment of Carl J. Reid Dussome as a Kiowa Indian, and 
directing issuance of trust patent to him to certain lands 
of the Kiowa Indian Reservation, Oklahoma. 

45 St. 2024 ; May 29, 1928 ; C. 973~An Act For the relief of 
Frank Murray. 

45 St. 2029; May 29, 1928; C. 989'--An Act For the relief of C. R. 
Olberg. 

45 St. 2034 ; Dec. 11, 1928; C. 22~An Act Authorizing an expendi
ture of certain funds standing to the credit of the Cherokee 
Nation in the Treasury of the United States to be paid to 
one of the attorneys for the Cherokee Nation, and for other 
purposes.6 

45 St. 2035; Dec. 15, 1928; C. 32-An Act For the relief of Russell 
White Bear.7 

45 St. 2035; Dec. 15, 1928; C. 33-Joint Resolution For the relief 
of Leah Frank, Creek Indian, new born, roll numbered 
294. 

45 St. 2035; Dec. 15, 1928; C. 34-Joint Resolution For the r~lief 

28, 415, 1107, 1359; 43 St. 133, 134, 423, 475, 537, 636, 640, 684, 
1141, 1157, 1162; 44 St. 174, 464, 466, 560, 740, 942, 945; 45 St. 205, 
208, 211,~., 212, 237, 238, 899, 938, 962. S. 46 St. 279, 1115; 47 St. 91, 
820 ; 48 o::;t. 362. Cited: 53 I. D. 187 ; Chippewa, 80 C. Cis. 410 ; Chippewa, 
307 U. S. 1; U. S. ex rel. Kadrie, 30 F. 2d 989. 

2 S. 46 St. 290, sec. 1 ; 1126, sec. 1 ; 47 St. 100, sec. 1 ; 829, sec. 1 ; 
48 St. 370, sec. 1; 49 St. 186, sec. 1; 1769, sec. 1; 50 St. 577, sec. 1; 
52 St. 304, sec. 1 ; 53 St. 700, sec. 1. 

3 Sg. 25 St. 645 ; 26 St. 795; 35 St. 312, 444, 783; 37 St. 194; 41 St. 
415; 42 St. 208, 1051, 1488; 43 St. 376, 475-476, 636, sec. 2; 44 St. 
690, 740; 45 St. 198, 200, 212, 213, 215. 312, 603, 617, 1080, 1109. 
A. 46 St. 9. S. 46 St. 90, 279, 860, 1115, 1552; 49 St. 1597. 

' Sg. 41 St. 1355. 
5 Sg. 4 St. 246 : 5 St. 31. 
o Sg. 43 St. 27. 
7 Sg. 41 St. 751. 
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of Eloise Childers, Creek Indian, minor, roll numbered 
354. 

45 St. 2036; Dec. 15, 1928; C. 3&--Joint Resolution For the relief 
of Effa Cowe, Creek Indian, new born, roll numbered 78. 

45 St. 2036; Dec. 17, 1928; C. 37-An Act For the relief of James 
Hunts Along. 

45 St. 2045; Feb. 2, 1929; C. 134-An Act To authorize the pay
ment to Robert Toquothty of royalties arising from an uil 
and gas well in the bed of the Red River, Oklahoma. 

45 St. 2046; Feb. 2, 1929; C. 138-An Act For the relief of Peter 
Shapp. 

45 St. 2265; Feb. 19, 1929; C. 269-An Act For the relief of 
Charles J. Hunt. 

45 St. 2309; Feb. 20, 1929; C. 284-An Act Granting pensions 
and increase of pensions to certain soldiers and sailors of 
the Regular Army and Navy, and so forth, and certain 
soldiers and sailors of wars other than the Civil War, 
and to widows of such soldiers and sailors. 

45 St. 2339; Feb. 28, 1929; C. 411-.An Act Authorizing the 
Secretary of the Treasury to pay the Gallup Undertaking 
Company for burial of four Navajo Indians. 

45 St. 2346; Mar. 1, 1929; C. 472-An Act For the relief of 
James E. Jenkins. 

45 St. 2355; Mar. 2, 1929; C. 621-An Act For the relief of 
M. T. Nilan. 

45 St. 2379; Mar. 4, 1929; C. 726--An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and so forth, and certain soldiers 
and sailors of wars other than the Civil War, and to widows 
of such soldiers and sailors. 

46 STAT. 
46 St. 9; June 13, 1929; C. 2()-Joint Resolution Amending an 

appropriation for a consolidated school at Belcourt, within 
the Turtle Mountain Indian Reservation, North Dakota.8 

46 St. 21; June 18, 1929; C. 28-An Act To provide for the 
fifteenth and subsequent decennial censuses and to provide 
for apportionment of Representatives in Congress. 2 
U.S. C. 2a. 

46 St. 32; June 20, 1929; C. 33-An Act To fix the compensation 
of officers and employees of the legislative branch of the 
Government.9 

46 St. 54; Dec. 23, 1929; C. 16--An Act Providing for a per capita 
payment of $25 to each enrolled member of the Chippewa 
Tribe of Minnesota from the funds standing to their credit 
in the Treasury of the United States.10 

46 St. 88; Mar. 22, 1930; C. 86-Joint Resolution Authorizing the 
use of tribal moneys belonging to the ]'ort Berthold Indians 
of North Dalwta for certain purposes. 

46 St. 88; Mar. 24, 1930; C. 87-An Act Authorizing a per capita 
payment to the Shoshone and Arapahoe Indians.11 

46 St. 90; Mar. 26, 1930; C. 92-An Act Making appropriations 
to supply urgent deficiencies in certain appropriations for 
the fiscal year ending June 30, 1930, and prior fiscal years, 
to provide urgent supplemental appropriations for the fiscal 
years endil}g June 30, 1930, and June 30, 19-31, and for other 
purposes.12 

46 St. 144; Apr. 7, 19<30; C. 108-An Act To allow credit to home
stead settlers and entrymen for military service in certain 
Indian wars.13 43 U.S. C. 243. 

46 St. 147; Apr. 8, 1930; C. 11&--An Act To provide for the re
cording of the Indian sign language through the instru
mentality of Major General Hugh L. Scott, retired, and for 
other purposes.14 

46 St. 149; Apr. 8, 1930; C. 122-An Act To authorize the issu
ance of a fee patent for block 23 within the town of Lac 
du Flambeau, Wisconsin, in favor of the local public-school 
authorities. 

46 St. 154; Apr. 10, 1930; C. 130-An Act Granting the consent 
of Congress to agreements or compacts between the States of 
Oklahoma and Texas for the purchase, construction, and 
maintenance of highway bridges over the Red River, and 
for other purposes. 

8 Ag. 45 St. 1640. 
o Rg. 43 St. 146. 
1o Sg. 25 St. 642. S. 46 St. 1107. 
n Sg. 39 St. 519. 
12 Sg. 15 St. 513 : 25 St. 645 ; 26 St. 795 ; 35 St. 312, 444, 783 : 41 

St. 416; 43 St. 475, 636; 44 St. 949 ; 45 St. 18, 200. 312. 602 617, 
883. 900, 1550, 1641. S. 46 St. 1115, 1552 ; 47 St. S2.0 ; 4S St.' 362 ; 
49 St. 176. 

1a Sg. 44 St. 1361. A.. 47 St. 1424. 
14 S. 46 St. 860. 

46 St. 168; Apr. 15, 1930; C. 169-An Act Providing compensation 
to the Crow Indians for Custer Battle Field National Ceme
tery, and for other purposes/5 

46 St. 169; Apr. 15, 1930; C. 17Q-An Act Authorizing the _Secre
tary of the Interior to erect a marker or tablet on the site 
of the battle between Nez Perces Indians under Chief Joseph 
and the command of Nelson A. Miles.16 

46 St. 169; Apr. 15, 19·30; C. 171-An Act To authorize per capita 
payments to the Indians of the Pine Ridge Indian Reserva
tion, South Dakota.17 

46 St. 173; Apr. 18, 19-30; C. 184-An Act Making appropriations 
for the Departments of State and Justice and for the Ju
diciary, and for the Departments of Commerce and Labor, 
for the fiscal year ending June 30, 1931, and for other pur
poseS.18 

46 St. 218; Apr. 18, 1930; C. 18&--An Act To authorize an appro
priation for purchasing twenty acres for addition to the Hot 
Springs Reserve on the Shoshone or Wind River Indian 
Reservation, Wyoming. 

46 St. 229; Apr. 19, 19•30; C. 201-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending .Tune 30, 1931, and for other purposes. 

46 St. 258; Apr. 2.9, 19·30; C. 221-An Act Authorizing the Secre
tary of the Interior to erect a monument as a memorial to 
the deceased Indian chiefs and ex-service men of the Chey
enne River Sioux Tribe of Indians.10 

46 St. 259; Apr. 29, 19,30; C. 222-An Act To amend the Act au
thorizing the attorney general of the State of California to 
bring suit in the Court of Claims on behalf of the Indians 
of California. 20 

46 St. 260; Apr. 29, 1930; C. 224-.Toint Resolution To pay the 
judgment rendered by the United States Court of Claims to 
the Iowa Tribe of Indians, Oklahoma. 

46 St. 263; May 9, 1930; C. 229-An Act To declare valid the 
title to certain Indian lands. 

46 St. 268; May 12, 19<30; C. 224-.Toint Resolution Authorizing 
the use of tribal funds belonging to the Yankton Sioux Trjbe 
of Indians in South Dakota to pay expenses and compensa
tion of the members of the tribal business committee for 
services in connection with their pipestone claim. 

46 St. 276; May 13, 19,30; C. 26&--An Act To amend the Act of 
Congress approved May 29, 19·28, authorizing the Secretary 
of the Treasury to accept title to certain real estate, subject 
to a reservation of mineral rights in favor of the Blackfeet 
Tribe of Indians.21 

46 St. 279; May 14, 1930; C. 273-An Act Making appropriations 
for the Department of the Interior for the fiscal year endiug 
June 30, 1931, and for other purposes. 22 Sec. 1, p. 290--25 
U. S. C. 387 ( 45 St. 210, sec. 1; 45 St. 1573, sec. 1) .23 

46 St. 334 ; May 15, 1930 ; C. 285-An Act To provide funds for 
cooperation with the school board at Browning, Montana, 
in the extension of the high-school buildiug to be available 
to Indian children of the Blackfeet Indian Reservation.24 

46 St. 370; May 19, 1930; C. 302-.Toint Resolution To carry out 
certain obligations to certain enrolled Indians under tribal 
agreement. 

46 St. 378; May 23, 1930; C. 317-An Act To eliminate certain 
land from the Tusayan National Forest, Arizona, as an addi
tion to the Western Navajo Indian Reservation.:!;; 

46 St. 385; May 26, 1930; C. 333-An Act Authorizing the Secr~
tary of the Interior to lease any or all of the remaining 

1s Sg. 15 St. 649. 
1e B. 46 St. 1115. 
11 Sg. 36 St. 442. 
18 Sg. 36 St. 326 ; 43 St. 636. 
1o S. 46 St. 1115. 
2o Ag. 45 St. 602; sec. 7. S. 46 St. 279; 46 St. 1115; 47 St. 15. 

Cited: Op. Sol., M. 25999. July 8, 1930; Memo. Sol., Apr. 19, 1933; 
Memo. 8ol. 01'1'., Apr. 21, 1933. 

21 Sg. 41 St. 17. Ag. 45 St. 919. 
22 Sg. 4 St. 442; 7 St. 46. 99, 212, 236, 425; 10 St. 1109: 11 St. 614, 

731 ; 15 St. 622, 640. 652, 675, 696; 16 St. 720: 19 St. 254, 256 ~ 24 St. 
R88 · 25 St 645 ; 26 St. 795, 1029 ; 27 St. 139, 644; 34 St. v75 : 35 
St. S12, 78l ; 36 St. 273 : 37 St. 912 ; 38 St. 582, 604; 39 St. 934; 
40 St. 564; 41 St. 415. 416, 1107 ; 42 St. 1051 : 43 St. 376, 423, 475, 
606; 44 St. 560. 658, 740; 45 St. 215, 484, 602, 899, 9~8, 944, 1229, 
1487 1488, 1496, 1571, 1573, 1577, 1601, 1641; 46 St. 259. S. 46 St. 
860, '1115, 1552; 47 St. 91. 525; 48 St. 105. Cited: Chippewa, 80 C. 
Cls. 410 ; Coos, 87 C. Cls. 143. 

23 s. 46 St. 1126, sec. 1; 47 St. 100, sec. 1; 829, sec. 1; 48 St. 370, 
sec. 1; 49 St. 186, sec. 1; 1769, sec. 1; 50 St. 577, sec. 1; 52 St. 304, 
sec. 1 ; 53 St. 700, sec. 1. 

24 S 46 St. 860
1 

1552. 
25 A. 46 St. 120'1. 
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tribal lands of the Choctaw and Chickasaw Nations for oil 
and gas purposes, and for other purposes.26 

46 St. 392; May 27, 1930; C. 341-An Act Making appropriations 
for the Department of Agriculture for the fiscal year ending 
June 30, 1931, and for other purposes.2'1 

46 St. 430; May 27, 1930; C. 343-An Act Authorizing recon
struction and improvement of a public road in Wind River 
Indian Reservation, Wyoming.28 

46 St. 431; May 28, 1930; C. 347-An Act To authorize the erec
tion of a marker upon the site of New . Echota. capital of 
the Cherokee Indians prior to their removal west of the 
Mississippi River, to commemorate its location, and events 
connected with its history. 

46 St. 432; May 28, 1930; C. 348-An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1931, and for 
other purposes. 

46 St. 468 ; May 29, 1930; C. 349-An Act to amend the Act 
entitled "An Act to amend the Act entitled 'An Act for the 
retirement of employees in the classified civil service, and 
for other purposes,' approved May 22, 1920, and Acts in 
amendment thereof," approved July 3, 1926, as amended.29 

46 St. 495; June 3, 1930; C. 394-An Act To amend section 180, 
title 28, United States Code, as amended.30 28 U. S. C. 180. 

4G St. 504; June 6, 19,30; C. 407-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1931, and for other purposes. 

46 St. 531; June 9, 1930; C. 423-Joint Resolution To clarify 
and amend an Act entitled "An Act conferring jurisdiction 
upon the Court of Claims to hear, examine, adjudicate, and 
enter judgment in any claims which the Assiniboine Indians 
may have against the United States, and for other pur
poses,'' approved March 2, 1927.31 

46 St. 580; June 12, 1930; C. 471-Joint Resolution To amend 
a joint resolution entitled "Joint resolution giving to dis
charged soldiers, sailors, and marines a preferred right of 
homestead entry," approved February 14, 192.0, as amended 
January 21, 1922, and as extended December 28, 1922.32 43 
u.s. c. 186. 

46 St. 581; June 13, 1930; C. 477-An Act To amend the Act 
entitled "An Act to permit taxation of la-nds of homestead 
and desert-land entrymen under the Reclamation Act," ap
proved April 21, 1928, so as to include ceded lands under 
Indian irrigation projects. 43 U. S. C. 455, 455c. 

46 St. 584; June 13, 1930; C. 483-An Act To amend the Act 
approved February 12, 1929, authorizing the payment of 
interest on certain funds held in trust by the United States 
for Indian tribes.33 25 U. S. C. 161a, 161b, 161c, 161d ( 45 
St. 1164). 

46 St. 785; June 19, 1930; C. 540-An Act Ratifying and con
firming the title of the State of Minnesota and its grantees 
to certain lands patented to it by the United States of 
America.84 

46 St. 787; June 19, 1930; C. 544-An Act To confer full rights 
of citizenship upon the Cherokee Indians resident in the 
State of North Carolina, and for other purposes. 8 
U.S. C. 3a. 

46 St. 788; June 19, 1930; C. 545-An Act Providing for thf' 
sale of the remainder of the coal and asphalt deposits in 
the segregated mineral land in the Choctaw and Chickasaw 
Nations, Oklahoma,. and for other purposes.33 

46 St. 793; June 21, 1930; C. 564-An Act Authorizing an appro
priation for payment of claims of the Sisseton and Wahpeton 
Bands of Sioux Indians.36 

46 St. 805; June 24, 1930; C. 593-An Act To amend the Act 
entitled "An Act to provide that the United States shall 
aid the· States in the construction of rural post roads, and 
for other purposes,'' approved July 11, 1916, as amended 
and supplemented, and for other purposes.87 23 U. S. C. 3. 

46 St. 820; June 27, 1930; C. 636-An Act ~uthorizing an appro-

2a Sg. 45 St. 737. 
27 Sg. 43 St. 739. 
28 S. 46 St. 1064. A. 47 St. 88. 
29 SrJ. 41 St. 614; 46 St. 253. Ag. 44 St. 1104. Cited: Memo. Sol. Otr., 

Apr. 30, 1934. 
30 Ag. 26 St. 67; 36 St. 1126; 44 St. 237. A. 47 St. 341. 
s1 Sg. 11 St. 657, 749; 18 St. 28; 25 St. 114. Ag. H St. 1263. 
32 -S,q. 41 St. 434; 42 St. 358, 1067. 
83 S .q. 22 St. 590 ; 44 St. 560. Ag. 45 St. 1164. 
84 Sg. 12 St. 3. 
35 Sg. 40 St. 433 ; 41 St. 1107. A. 48 St. 1240. 
aa Sg. 18 St. 167. S. 46 St. 860. 
1t1 Ag. 42 St. 212. S. 47 St. 709; 48 St. 993, 1021 ; 49 ~t. 247; 50 

St. 395 ; 52 St. 633, 710. 
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priation for the purchase of land for the Indian colony near 
Ely, Nevada, and for other purposes.38 

46 St. 820; June 27, 1930; C. 637-An Ac.t To provide for the 
payment of benefits received by the Paiute Indian Reserva
tion lands within the Newlands irrigation project, Nevada, 
and for other purposes.39 

46 St. 860; July 3, 1930; C. 846-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1930, and prior fiscal years, to provide 
supplemental appropriations for the fiscal years ending June 
30, 19,30, and June 30, 1931, and for other purposes.40 

46 St. 1028 ; Dec. 16, 1930 ; C. 14-An Act To repeal obsolete 
statutes, and to improve the United States Code.41 

46 St. 1030; Dec. 20, 1930; C. 19-An Act Making supplemental 
appropriations to provide for emergency construction on 
certain public works during the remainder of the fiscal 
year ending June 30, 1961, with a view to increasing 
employment. 42 

46 St. 1003; Dec. 23, 1930; C. 23-An Act Authorizing the bands 
or tribes of Indians known and designated as the Middle 
Oregon or Warm Springs Tribe of Indians of Oregon or 
either of them, to submit their claims to the Court of 
Claims.43 

46 St. 1045; Jan. 31, 1931; C. 64-An Act Authorizing the Secre
tary of the Interior to acquire land and erect a monument 
at the site near Crookston, in Polk County, Minnesota, to 
commemorate the signing of a treaty on October 2, 1863, 
between the United States of America and the Chippewa 
Indians." 

46 St. 1046; Jan. 31, 1931; C. 68-An Act To provide for an 
Indian village at Elko, Nevada.415 

46 St. 1047; Jan. 31, 1931 ; C. 70-An Act Authorizing the ap
propriation of Osage funds for attorneys' fees and expenses 
of litigation.46 

46 St. 1060; Feb. 3, 1931; C. 101-An Act To amend an Act for 
the relief of certain tribes of Indians in Montana, Idaho, 
and Washington.47 

46 St. 1060; Feb. 3, 1931; C. 102-An Act Authorizing an addi
tional per capita payment to the Shoshone and Arapahoe 
Indians.48 

46 St. 1061 ; Feb. 4, 1931; C. 104-An Act Authorizing the con
struction of the Michaud division of the Fort Hall Indian 
irrigation project, Idaho, an appropriation therefor, and 
the completion of the project, and for other purposes.40 

46 St. 1064; Feb. 6, 1931; C. 111-An Act Making appropriations 
to supply urgent deficiencies in certain appropriations for 
the fiscal year ending June 30, 1931, and for prior fiscal 
years, to provide urgent supplemental appropriations for 
the fiscal year ending June 30, 1931, and for other purposes.60 

46 St. 1084; February 10, 1931; C. 117-An Act To provide for 
the advance planning . and regulated construction of public 
works, for the stabilization of industry, and for aiding in 
the prevention of unemployment during periods of business 
depression. 29 U. S. C. 48f, 48g. 

46 St. 1002; Feb. 13, 1931; C. 124-An Act Authorizing an ap
propriation for payment to the Uintah, White River, and 
Uncompahgre Bands of Ute Indians in the State of Utah 
for certain lands, and for other purposes.51 

46 St. 1003; Feb. 13, 1931 ; C. 125-An Act To authorize the 
Secretary of the Interior to adjust payment of charges due 
on the Blackfeet Indian Irrigation Project, and for other 
purposes. 1512 

46 St. 1102; Feb. 14, 1931; C. 162-An Act Providing for the 
sale of timberland in four townships in the State of 
Minnesota. 

46 St. 1102 ; Feb. 14, 1931; C. 164-An Act Authorizing a per 
capita payment of $50 to the members of the Menominee 

38 S. 46 St. 1115 ; 47 St. 525. 
39 S. 47 St. 525. 
40 S,q. 44 St. 690; 45 St. 1623, 1640; 46 St. 147, 168, 218, 288, 334, 793. 

S. 46 St. 1115, 1552. 
41 R.o. 13 St. 41. sec. 7. Rpg. 35 St. 71, 73. 
42 S,q. 42 St. 212; 46 St. 605. S. 47 St. 609. 
43 Sg. 12 St. 963 ; 14 St. 751 ; 28 St. 86. 
" S. 46 St. 1552. 
45 S. 46 St. 1552. 
46 Sg. 41 St. 1249; 45 St. 1478. S. 46 St. 1552. 
'7 Ag. 43 St. 21. 
48 Sg. 39 St. 519. 
40 Sg. 45 St. 377. · S. 47 St. 91, 820. Oited: Letter by Sec. of Int. to 

Comp. Gen., Sept. 28, 1932 ; 53 I. D. 399. 
5o su. 43 St. 939; 46 St. 430. S 47 St. 91; 49 St. 2195. 
61 S. 46 St. 1552; 47 St. 1488. 
112 Cited: 54 I. D. 335. 
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Tribe of Indians of Wisconsin from funds on deposit to 
their credit in the Treasury of the United States. 

46 St. 1105; Feb. 14, 1931; C. 169-An Act Authoriz;ing the use 
of tribal funds of Indians belonging on the Klamath Reser
vation, Oregon, to pay expenses connected with suits pending 
in the Court of Claims, and for other purposes. 53 

46 St. 1105 ; Feb. 14, 1931 ; C. 170-An Act Providing for the 
sale of isolated tracts in the former Crow Indian Reserva-
tion, Montana.54 43 U. S. C. 1177. . 

46 St. 1106; Feb. 14, 1931; C. 171-An Act To authorize the 
Secretary of the Interior to accept donations to or in behalf 
of institutions conducted for the benefit of Indians.5U 25 
u.s. c. 451. 

46 St. 1106; Feb. 14, 1931; C. 173-An Act To provide funds for 
cooperation with the school board at Frazer, Montana, in 
the construction of a high-school building to be available 
to Indian children of the Fort Peck Indian Reservation. 

46 St. 1107; Feb. 14, 1931; C. 1931; C. 174-An Act Providing 
for payment of $25 to each enrolled Chippewa Indian of 
Minnesota from the funds standing to their credit in the 
Treasury of the United States.57 

46 St. 1107; Feb. 14, 1931; C. 175--An Act To amend the Act 
of April 25, 1922, as amended, entitled "An Act authorizing 
extensions of time for the payment of purchase money due 
under certain homestead entries and Government-land pur
chases within the former Cheyenne River and Standing Rock 
Indian Reservations, North Dakota and South Dakota." 58 

46 St. 1108; Feb. 14, 1931; C. 177-An Act Providing for the 
sale of Chippewa Indian land to the State of Minnesota.50 

46 St. 1108; E'eb. 14, 1931; C. 178-An Act To provide funds for 
cooperation with the school board at Poplar, Montana, in the 
extension of the high-school building to be available to 
Indian children of the Fort Peck Indian Reservation. 

46 St. 1108; l!..,eb. 14, 1931; C. 179-An-Act To amend section 3 
of the Act approved May 10, 1928, entitled "An Act to extend 
the period of restriction in lands of certain members of the 
Five Civilized Tribes, and for other purposes.60 

46 St. 1111; Feb. 14, 1931; c. 185-An Act To amend the Alaska 
game law.61 Sec. 1o-48 U. S.C. 199. Sec. 13--48 U. S. C. 
202. 

46 St. 1115; Feb. 14, 1931; C. 187-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1932, and for other purposes.02 Sec. 1, p. 1126-25 
U. S. C. 387 ( 45 St. 210, sec. 1 ; 45 St. 1573, sec. 1; 46 St. 
290, sec. 1) . 03 

46 St. 1161; Feb. 14, 1931; C. 188-An Act To authorize the Presi
dent of the United States to establish the Canyon De Chelly 
National Monument within the Navajo Indian Reservation, 
Arizona.M 16 U. S. C. 445, 445a, 445b. 

46 St. 1173; Feb. 20, 1931; C. 231-An Act To amend the Federal 
Highway Act.05 23 U. S.C. 3a. 

46 St. 1174; Feb. 20, 1931; C. 234-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1932, and for other purposes. 

46 St. 1201; Feb. 21, 1931; C. 265-An Act To reserve four hun
dred and forty acres of public-domain land for addition to 
the Temecul-a or Pechanga Reservation, California.66 

46 St. 1202; Feb. 21, 1931; C. 267-An Act To reserve certain 
lands on the public domain in Arizona for the use and benefit 
of the Papago Indians, and for other purposes.67 

rsa Sg. 41 St. 623. 
54 Sg. 9 St. 51, sec. 5 ; 26 St. 1040 ; 45 St. 253. 
65 S. 46 St. 1552. 
67 Sg. 25 St. 645 ; 46 St. 54. 
118 Sg. 45 St. 400. 
59 Sg. 25 St. 642 ; 36 St. 862. 
oo Ag. 45 St. 496. A. 49 St. 1160. 
61 Ag. 43 St. 739. A. 52 St. 1169. S. 47 St. 609, 1432; 48 St. 467; 

49 St. 247, 1421; 50 St. 395. 
62 Sg. 4 St. 443 ; 7 St. 99, 212, 213, 236, 425 ; 10 St. 1109 ; 11 St. 

614, 731 ; 15 St. 513, 622, 652, 675, 696; 16 St. 720; 19 St. 254, 256; 
24 St. 388; 25 St. 645 ; 26 St. 795, 1029; 27 St. 139, 612; 34 St. 375 ; 
35 St. 312; 36 St. 273; 37 St. 934; 38 St. 582, 604 · 40 St. 564; 41 
St. 28, 413; 42 St. 1051; 43 St. 133, 139, 475, 636; 44 St. 211, 560, 658, 
740; 45 St. 200, 215, 312, 484, 602, 899, 938. 1550, 1567, 1569, 1573, 
1574, 1641; 46 St. 105, 169, 2§8, 283, 28'£. 288, 296, 299, 876, 877 .. S. 
46 St. 1552; 47 St. 15, 91, 52o, 820; 48 ;:;t. 1021; 49 St. 1757. a,tedJ: 
Memo. Sol. Off., Nov. 23, 1935 ; Chippewa, 80 C. Cis. 410; Creek, 79 
C. Cis. 778. 

03 S. 47 100, sec. 1; 829, sec. 1; 48 St. 370, sec. 1; 49 St. 186, sec. 1; 
1769, sec. 1 ; 50 St. 577, sec. 1 ; 52 St. 304, sec. 1; 53 St. 700, sec. 1. 

M A. 47 St. 1419. 
oa A g. 42 St. 212. S. 47 St. 709. 
oo Sg. 26 St. 712; 34 St. 1015. 
67 Sg. 36 St. 558___; 44 St. 775. S. 46 St. 1552; 48 St. 984; 50 St. 862. 

Cited: 38 Op. A. u-. 121; Op. Sol., M. 27656, May 7. 1934; Memo. Sol., 
Oct. 12, 1934 ; Op. Sol., M. 28183, Oct. 16, 1935 ; Memo. Sol., Mar. 12, 
1936. 

46 St. 1204; Feb. 21, 1931; C. 269-An Act To amend the Act of 
May 23, 1930 ( 46 St. 378) .68 

46 St. 1205; Feb. 21, 1931; C. 271-An Act To amend an Act 
entitled "An Act to authorize the cancellation, under certain 
conditions, of patents in fee simple to Indians for allotments 
held in trust by the United States." 69 25 U. S. C. 352b ( 44 
St. 1247, sec. 2). 

46 St. 1242; Feb. 23, 1931; C. 278-An Act Making appropriations 
for the Department of Agriculture for the fiscal year ending 
June 30, 1932, and for other purposes.70 

46 St. 1277; Feb. 23, 1931; C. 279---An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1932, and for 
other purposes. 

46 St. 1309; Feb. 23, 1931 ; C. 28o-An Act Making appropriations 
for the Departments of State and Justice and for the Judi
ciary, and for the Departments of Commerce and Labor, for 
the fiscal year ending June 30, 1932, and for other purposes.71 

46 St. 1355; Feb. 23, 1931; C. 281-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 1932, and for other purposes. 

46 St. 1458; E'eb. 28, 1931; C. 341-An Act To authorize an inves
tigation with respect to the construction of a dam or dams 
across the Owyhee River or other streams within or adja
cent to the Duck Valley Indian Reservation, Nevada, and for 
other purposes.72 

46 St. 1468; Mar. 2, 1931; C. 309-An Act Authorizing the Me
nominee T1·ibe of Indians to employ general attorneys.73 

46 St. 1471; Mar. 2, 1931; C. 374-An Act To relieve restricted 
Indians in the Five Civilized Tribes whose nontaxable lands 
are required for State, county, or municipal improvements 
or sold to other persons or for other purposes.7

" 25 U. S. C. 
409a.76 

46 St. 1481; Mar. 2, 1931; C. 377-Joint Resolution Authorizing 
the distribution of the judgment rendered by the Court of 
Claims to the Indians of the Fort Berthold Indian Reser
vation, North Dakota. 

46 St. 1487; Mar. 3, 1931; C. 401-An Act Authorizing the Pillager 
Bands of Chippewa Indians, residing in the State of Minne
sota, to submit claims to the Court of Claims. 76 

46 St. 1494; Mar. 3, 1931 ; C. 413-An Act Relating to the adop· 
tion of minors by the Crow Indians of Montana. 

46 St. 1495; Mar. 3, 1931; C. 414-An Act Authorizing the Secre
tary of the Interior to change the classification of Crow 
Indians.77 

46 St. 1495; Mar. 3, 1931 ; C. 416-An Act For the enrollment of 
children born after December 30, 1919, whose parents, or 
either of them, are members of the Blackfeet Tribe of In
dians in the State of Montana, and for other purposes.78 

46 St. 1509; Mar. 3, 1931; C. 438--An Act To authorize a survey 
of certain lands claimed by the Zuni Pueblo Indians, New 
Mexico, and the issuance of patent therefor.70 

46 St. 1517; Mar. 4, 1931; C. 493-An Act To authorize an appro
priation of tribal funds to purchase certain privately owned 
lands within the Fort Apache Indian Reservation, Arizona.80 

46 St. 1518; Mar. 4, 1931; C. 494-An Act To amend the Act of 
June 4, 1924, providing for a final disposition of the affairs 
of the Eastern Band of Cherokee Indians in North Carolina.P1 

46 St. 1519; Mar. 4, 1931; C. 497-An Act To cancel certain 
reimbursable charges against certain lands within the Gila 
River Indian Reservation, Arizona.s:r 

46 St. 1522 ; Mar. 4, 1931; C. 503-An Act To authorize the Secre
tary of the Interior to purchase certain land in California 
for addition to the Cahuilla Indian Reservation, and issuance 
of a patent to the band of Indians therefor.83 

68 Sg. 36 St. 557. Ag. 46 St. 378. 
69 Ag. 44 ~t. 1247. Sg. 24 St. 388. Cited: Op. Sol., Aug. 18, 1932; 

Memo. Sol. Off., Nov. 16, 1932, Mar. 8, 1933 ; U. S. v. Board of Co. 
Comm'rs, 13 F. Supp. 641; U. S. v. Glacier, 17 F. Supp. 411. 

10 Sg. 43 St. 739. 
u Sg. 36 St. 326. 
72 S. 47 St. 91. 
73 S. 48 St. 97. 
74 A. 47 St. 474. Cited: Memo. Sol. Off., Mar. 26. 1934; J\'_{emo. In<l. 

Off., Jan. 3, 1935; Memo Sol., Dec. 21, 1936; 53 I. D. 637. 
75 A. 47 St. 474. 
1o Sg. 9 St. 908i· 25 St. 642. 
77 Sg. 41 St. 75 . 
78 Cited: Memo. Sol. Off., Aug. 22, 1932. 
79 Sg. 10 St. 308. 
8oS. 47 St. 91. 
81 Ag. 43 St. 376. Oited: Op. Sol., M. 29961, Oct. 4, 1938; U. S. v. 

Colvard, 89 F. 2d 312. 
82 Sg. 33 St. 1081 ; 37 St. 522; 39 St. 123; 43 St. 475. 
8a Sg. 34 St. 1015. Ag. 26 St. 712. S. 47 St. 91. 
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46 St. 1526; Mar. 4, 19>31; C. 507-An Act To provide for distri
bution of tribal funds of the Puyallup Indians of the State 
of vV ashington. 

46 St. 1552; Mar. 4, 1931; C. 522-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1931, and prior fiscal years, to provide 
supplemental appropriations for the fiscal years ending Juue 
30, 19,31, and June 30, 1932, and for other purposes.&! 

46 St. 1633 ; Apr. 8, 19<30; C. 124-An Act For the relief of Frank 
Yarlott.85 

46 St. 1634 ; Apr. 12, 1930; C. 144-An Act For the relief of 
Josephine Laforge (Sage Woman) . 86 

46 St. 1634; Apr. 12, 1930; C. 145-An Act For the relief of 
Clarence L. Stevens.87 

46 St. 1634; pr. 12, 1930; C. 146-An Act For the relief of Carl 
Stanley Sloan, minor Flathead allottee.88 

46 St. 1832; May 23, 1930; C. 319'--An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and so forth, and certain soldiers 
and sailors of wars other than the Civil War, and to widows 
of such soldiers and sailors. 

46 St. 1854; June 2, 1930; C. 388-An Act Authorizing the Secre
tary of the Treasury to pay to Eva Broderick for the hire 
of an automobile by agents of Indian Service. 

46 St. 1857; June 4, 19'30; C. 397-An Act For the relief of Albert 
E. Edwards. 

46 St. 1858; June 9, 1930; C. 429'--An Act Authorizing the pay
ment of grazing fees to E. P. McManigal. 

46 St. 1886; June 13, 19130; C. 486-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and so forth, and certain soldiers 
and sailors of wars other than the Civil War, and to widow.., 
of such soldiers and sailors. 

46 St. 1909; June 19', 19<30; C. 548-An Act For the relief of 
Hannah Odekirk. 

46 St. 1917; June 26, 1930; C. 627-An Act For the relief of 
Vida T. Layman. 

46 St. 19'33; June 27, 19,30; C. 689-An Act For the relief of 
Clifford J. Turner.80 

46 St. 1943; June 28, 1930; C. 728-An Act For the relief of 
F. G. Baum. 

46 St. 1974; Jan. 31, 1931; C. 91-An Act For the relief of H. E. 
Mills. 

46 St. 1979 ; Feb. 9', 19>31 ; C. 116-An Act To provide for dis
charging certain obligations of Peter R. Wadsworth, former 
superintendent and special disbursing agent of the Consoli
dated Chippewa Indian Agency. 

46 St. 1986; Feb. 14, 1931; C. 198-An Act To reimburse William 
Whitright for expenses incurred as an authorized delegate 
of the Fort Peel{ Indians. 

46 St. 1986; Feb. 14, 1931; C. 199-An Act To reimburse Charles 
Thompson for expenses incurred as an authorized delegate 
of the Fort Peck Indians. 

46 St. 2094; Feb. 17, 1931; C. 216-An Act Granting pensions and 
increase of pensions to certain soldiers and sailors of the 
Regular Army and Navy, and so forth, and certain soldiers 
and sailors of wars other than the Civil vVar, and to widows 
of such soldiers and sailors. 

46 St. 2124; Feb. 2.7, 1931; C. 32:4-An Act For the relief of R. A. 
Ogee, senior.00 

46 St. 2135; Mar. 3, 1931; C. 460--An Act For the relief of 
John T. Doyle.01 

46 St. 2148; Mar. 4, 1931; C. 549-An Act For the relief of Mrs. 
Thomas Doyle.92 

47 STAT. 
47 St. 15; Feb. 2, 1932; C. 12-An Act Making appropriations 

to supply urgent deficiencies in certain appropriations -for 
the fiscal year ending June 30, 1932, and prior fiscal years, 
to provide supplemental appropriations for the fiscal year 
ending June 30, 1932, and for other purposes.118 

• 

84 Sg. 13 St. 667; 43 St. 475, 636; 44 St. 740, 793; 45 St. 200, 312, 
1623 • 46 St 90 104, 334, 876, 1030, 1045, 1046, 1047, 1106, 1108, 
1205.' s. 47 "st. 91, 525; 48 St. 1021. Cited: Chippewa, 80 C. Cis. 410. 

85 Sg. 41 St. 751. 
86 Sg. 41 St. 751. 
87 Sg. 41 St. 751. 
.ss Sg. 41 St. 452. 
89 Ag. 45 St. 1720. 
oo Bu. 38 St. 553. 
91 Sg. 41 St. 751. 
92 so. 41 St. 7o1. 
oo Sg. 34 St. 375; 36 St. 273; 38 St. 582: 45 St. 602; 46 St. 259, 

1123. 

47 St. 37; Feb. 4, 1932; C. 18-An Act To repeal the Act of Con
gress approved May 31, 1924 ( 43 St. 247), entitled "An 
Act to authorize the setting aside of certain tribal land 
within the Quinaielt Indian Reservation in Washington, 
for lighthouse purposes." 94 

47 St. 39; Feb. 6, 19,32; C. 23-An Act To authorize the 'Sale of 
parts of a cemetery reserve made for the Kiowa, <Jowanche, 
and Apache Indians in Oklahoma. 

47 St. 49; ]..,eb. 12, 1932; C. 45-An Act Providing for payment 
of $25 to each enrolled Chippewa Indian of Minne .,;ota from 
the funds standing to their credit in the Tre:asnry of the 
United States. 

47 St. 50; Feb. 12, 193.2; C.· 46-An Act To reserve certain land 
on the public domain in Utah for addition to the Skull 
Valley Indian Reservation. 

47 St. 74; Mar. 28, 1932; C. 93---An Act Authorizing the Sec
retary of the Interior to sell certain unused Indian cemetery 
reserves on the Wichita Indian Reservation in Oklahoma 
to provide funds for purchase of other suitable burial sites 
for the vVichita Indians and affiliated bands. 

47 St. 87; Apr. 21, 1932; C. 122-An Act Amending the Act of 
Congress entitled "AB Act authorizing the Wichita and affil
iated bands of Indians in Oklahoma to submit claims to 
the Court of Claims," approved June 4, 1924.95 

47 St. 88; Apr. 2'1, 1932; C. 123-An Act To amend the Act of 
May 27, 1930, authorizing an appropriation for the recon
struction and improvement of a road on the Shoshone Indian 
Reservation, Wyoming.00 

47 St. 88; Apr. 21, 1~32; C. 124-An Act To provide for the leas
ing of the segregated coal and asphalt deposits of the Choc
taw and Chickasaw Indian Nations, in Oklahoma, and for 
an extension of time within which purchasers of such 
deposits may complete payments.97 

47 St. 91; Apr. 22, 1932; C. 125-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 19,33, and for other purposes.08 Sec. 1, p. 100--25 
u. s. c. 387. 

47 St. 137; Apr. 25, 1932; C. 136-An Act To confer jurisdiction 
on the Court of Claims to hear and determine certain claims 
of the Eastern or Emigrant and the Western or Old Settler 
Cherokee Indians against the United States, and for other 
purposes. 09 

47 St. 140; Apr. 27, 1932; C. 149'--An Act To require the approval 
of the General Council of the Seminole Tribe or Nation 
in case of the disposal of any tribal land. 

47 St. 144; May 2, 1932; C. 155~An Act To accept the grant 
by the State of Montana of concurrent police jurisdiction 
over the rights of way of the Blackfeet Highway, and over 
the rights of way of its connections with the Glacier National 
Park road system on the Blackfeet Indian Reservation in 
the State of Montana.1 Sec. 1--16 U. S. C. 181; Sec. 2-16 
U.S. C. 181a; Sec. 3-16 U.S. C. 181b. 

47 St. 146; May 4, 1932; C. 164-An Act Extending the provi
sions of the Act entitled "An Act to provide for the sale 
of desert lands in certain States and Territories," approved 
March 3, 1877 (19 St. 377), and Acts amendatory thereof, 
to ceded lands of the Fort Hall Indian Reservation.2 

47 St. 146.; May 4, 193,2; C. 165-An Act Amending an Act of 
Congress approved February 28, 1919' ( 40 St. 1206), granting 
the city of San Diego certain lands in the Cleveland National 
Forest and the Capitan Grande Indian Reservation for dam 
and reservoir purposes for the conservation of water, and 
for other purposes, so as to include additional lands.3 

47 St. 153; May 13, 1932; C. 177-An Act To authorize the sale, 
on competitive bids, of . unallotted lands on the Lac du 

o4 Rg. 43 St. 247. 
95 Ag. 43 St. 366. 
o6 Ag. 46 St. 430. 
97 Sg. 40 St. 433. S. 48 St. 1240. 
o8 Sg. 4 St. 442; 7 St. 46, 99, 212, 213, 236; 10 St. 1109 ; 11 St. 

614, 731 ; 12 St. 441, sec. 1 ; 15 St. 513, 635; 19 St. 254, 256; 24 St. 
388 ; 25 St. 645, 945 ; 26 St. 795 ; 27 St. 644 ; 28 St. 583 ; 34 St. 375 ; 
35 St. 312, 781 ; 36 St. 270, 273 ; 37 St. 934 ; 38 St. 582, 604, 607 ; 
40 St. 564; 41 St. 28, 415; 43 St. 475, 636; 44 St. 658, 740; 45 St. 
312, 899, 938, 1573. 1574: 46 St. 1061, 1155, 1123, 1458. 1522. S. 
47 St. 820; 48 St. 274, 362; 52 St. 1114. Cited: Sol's Letter to Wm. 
A. Brophy, Apr. 23, 1938 ; Chippewa, 80 C. C)s. 410. . 

oo Sg. 43 St. 27, 28. S. 48 St. 972. c~ted: 7 J,. D. Memo. 249 , 
Memo. Sol., Apr. 23, 1936; Eastern or Emigrant, 82 C. Cls. 180; 
Western Cherokees, 82 C. Cis. 566. 

1 Sg. 38 St. 699. 
2 Sg. 19 St. 377 ; 25 St. 687 ; 31 St. 672. 
a A.Q. 40 St. 1206. S. 50 St. 72. Cited: Op. Sol., M. 27750, July 

14, 1934. 
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Flambeau Indian ·Reservation, in Wisconsin, not needed 
for allotment, tribal, or administrative purposes. 

47 St. 169; June 6, 1932; C. 207-An Act -To authorize transfer 
of the abandoned Indian-school site and building at Zeba, 
Michigan, to the L'Anse Band of Lake Superior Indians. 

47 St. 169; June 6, 1932; C. 208-An Act To authorize the ex
change of a part of the Rapid City Indian School land 
for a part of the Pennington County Poor Farm, South 
Dakota. 

47 St. 169; June 6, 1932; C. 209-An Act To provide revenue, 
equalize taxation, and for other purposes.' Sec. 624--See 
note at end of 26 U. S. C. 20; Sec. 629-See note at end of 
26 U. S. C. 20; Sec. 1112-26 U. S. C. 1699. 

47 St. 300; June 11, 1932; C. 242-An Act To amend section 106 
of the Act to codify, revise, and amend the laws relating to 
the judiciary (U. S. C., tit. 28, sec. 187) .5 

47 St. 302; June 13, 1932; C. 245-An Act To amend the Act of 
March 2, 1917 (39 St. 983; U.S. Code, title 25, sec. 242).6 

47 St. 306; June 14, 1932; C. 254--An Act Providing for payment 
of $25 to each enrolled Chippewa Indian of the Red Lake 
Band of Minnesota from the timber funds standing to their 
credit in the Treasury of the United States. 

47 St. 307; June 14, 1932 ; C. 255-An Act To amend an Act ( ch. 
300) entitled "An Act authorizing the Coos (Kowes) Bay, 
Lower Umpqua (Kalawatset), and Siuslaw Tribes of Indians 
of the State of Oregon to present their claims to the Court 
of Claims," approved February 23, 1929 ( 45 St. 1256) .1 

47 St. 307; June 14, 1932; C. 257-An Act Authorizing a per 
capita payment of $50 to the members of the Menominee 
Tribe of Indians of Wisconsin from funds on deposit to 
their credit in the Treasury of the United States. 

47 St. 324 ; June 18, 1932; C. 27(}-An Act Granting to the Metro
politan Water District of Southern California certain public 
and reserved lands of the United States in the counties of 
Los Angeles, Riverside, and San Bernardino, in the State of 
California. 

47 St. 334; June 27, 1932; C. 278-An Act For the relief of home
steaders on the Diminished Colville Indian Reservation, 
Washington. 8 

47 St. 335; June 27, 1932; C. 279-An Act Authorizing expendi
tures from Colorado River tribal funds for reimbursable 
l03.nS.9 

47 St. 336; June 28, 1932; C. 284-An Act To amend sections 328 
and 329 of the United States Criminal Code of 1910 and 
sections 548 and 549 of the United States Code of 1926.10 

47 St. 337; June 28, 1932; C . . 285-An Act To authorize the Sec
retary of the Interior to extend or renew the contracts of 
employment of the attorneys employed to represent the 
Chippewa Indians of Minnesota in litigation arising in the 
Court of Claims under the Act of May 14,1926 (44 St. 555).11 

47 St. 341; June 29, 1932; C. 305-An Act To amend section 99 
of the Judicial Code (U.S. C., tit. 28, sec. 180), as amended.12 

47 St. 382; June 30, 1932; C. 314-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1933; and for other purposes.18 

47 St. 420; June 30, 1932; C. 316-An Act To provide for expenses 
of the Crow ·and Fort Peck Indian Tribal Councils and 
authorized delegates of such tribes. 

47 St. 421; June 30, 1932; C. 317-An Act Amending the Act of 
May 25, 1918, with reference to employing farmers in the 
Indian Service, and for other purposes.u 

47 St. 452; June 30, 1932; C. 33(}-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 1933, and for other purposes. 

47 St. 474; June 30, 1932; C. 333-An Act Relating to the acquisi
tion of restricted Indian lands by States, counties, or munic
ipalities.15 25 U. S.C. 409a (46 St. 1471). 

47 St. 475; July 1, 1932; C. 361-An Act Making appropriations 

'Oited: Op. Sol., May 15, 1933. 
5 .Ag. 36 St. 1123. 
e .Ag. 39 St. 983. 
1 A.Q. 45 St. 1256. 
s Sg. 34 St. 80; 41 St. 535. 
9 8. 47 St. 820; 48 St. 362; 49 St. 176, 1757; 50 St. 564; 52 St. 291. 10 Ag. 32 St. 793; 35 St. 1151. Oited: Memo. Sol., Dec. 17, 1935; 

Andreas, 71 F. 211 908. 
11 Rg. 44 St. 555 ; 45 St. 423. A. 48 St. 980. 
12 .Ag. 46 St. 495. 

19~
3

3~. 49 St. 571. Oited: 10 L. D. Memo. 364; Memo. Sol. Ot'f., July 29, 
14 R.Q. 40 St. 565. 
15 .Ag. 46 St. 1471. Oited: Memo. Sol. Off., Oct. 26, 1932, Mar. 26, 1934; 

Memo. Ind. Ot'f., Jan. 3. 1935; Memo. Sol., Dec. 21, 1936, Nov. 29, 1937; 
Minnesota, 305 U. S. 382 .• 

for the Departments of State and Justice and for the Judi
ciary, and for the Departments of Commerce and Labor, for 
the fiscal year ending June 30, 1933, and for other purposes.16 

47 St. 525; July 1, 1932; C. 364-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1932, and prior fiscal years, to provide 
supplemental appropriations for the fiscal years ending June 
30, 1932, and June 30, 1933, and for other purposes.17 

47 St. 564; July 1, 1932; C. 369-An Act To authorize the Sec
retary of the Interior to adjust reimbursable debts of 
Indians and tribes of Indians.18 25 U. S. C. 386a. 

47 St. 609; July 7, 1932; C. 443-An Act Making appropriations 
for the Department of Agriculture for the fiscal year end
ing, June 30, 1933, and for other purposes.19 

47 St. 664; July 14, 1932 ; C. 482-An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1933, and for 
other purposes. 

47 St. 709; July 21, 1932; C. 52(}-An Act To relieve destitution, 
to broaden the lending powers of the Reconstruction 
Finance Corporation, and to create employment by providing 
for and expediting a public-works program.20 

47 St. 773; Jan. 20, 1933; C. 15-An Act Providing for payment 
of $25 to each enrolled Chippewa Indian of Minnesota from 
the funds standing to their credit in the Treasury of the 
United States.21 

47 St. 776 Jan. 26, 1933; C. 21-An Act Relating to the deferment 
and adjustment of construction charges for the years 1931 
and 1932 on Indian irrigation projects.22 

47 St. 777; Jan. 27, 1933; C. 23-An Act Relative to restrictions 
applicable to Indians of the Five Civilized Tribes in 
Oklahoma.28 

47 St. 780; Jan. 30, 1933; C. 26-An Act Making appropriations 
to supply urgent deficiencies in certain appropriations for 
the fiscal year ending June 30, 1933, and prior fiscal years, 
to provide supplemental appropriations for the fiscal year 
ending June 30, 1933, and for other purposes.24 

47 St. 807; Feb. 14, 1933; C. 65-Joint Resolution To carry out 
certain obligations to certain enrolled Indians under tribal 
agreement. 

47 St. 808; Feb. 15, 1933; C. 74-An Act To establish the bound
ary lines of the Chippewa Indian territory in the State of 
Minnesota.25 

47 St. 818; Feb. 16, 1933; C. 93-An Act To authorize an appro
priation to carry out the provisions of the Act of May 3, 
1928 ( 45 St. 484) .20 

• 

47 St. 819; Feb. 17, 1933; C. 97-An Act Repealing certain pro
visions of the Act of June 21, 1906, as amended, relating to 
the sale and encumbrance of lands of Kickapoo and affiliated 
Indians of Oklahoma.r.~7 

47 St. 820; Feb. 17, 1933; C. 98-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1934, and for other purposes.28 P. 829, sec. 1-25 

16 Sq. 36 St. 326. 
11 Sq. 25 St. 645; 43 St. 636; 46 St. 228, 302, 820, 1122, 1563. S. 47 

St. 820. 
18 Sg. 41 St. 409. Cited: 72d Cong., 1st sess., Sen. Rept. No. 807; 72d 

Cong .. 1st sess., Sen. Rept. No. 552; 72d Cong., 1st sess., H. Rept. No. 
943 ; 72d Cong., 1st sess., Hearings, H. Comm. on Ind. Aff., H. R. 8898 & 
H. R. 10884; Letter by Sec'y. of Int. to Comp. Gen., Sept. 28. 1932; 
Memo. Sol. Off., June ~2, 1933, July 10, 1933, July 25, 1933 ; Op. Sol., 
M. 29620, Jan. 14. 1938; Memo. Sol., May 19, 1938; 54 I. D. 90; Shos
hone, 82 c. Cis. 23. 

19 Eg. 43 St. 739 ; 46 St. 1031, 1111. 
20 Sg. 42 St. 212 ; 45 St. 750 ; 46 St. 805, 1173. S. St. 195, 467 ; 49 

St. 247. 
21 Ag. 25 St. 645. 
22 Sg. 47 St. 75. S. 49 St. 337. Cited: Memo. Sol. Off., July 10, 1933. 
23 Rg. 35' St. 312; 45 St. 495. Cited: 72d Cong., 1st sess., Hearings, 

Sen. Comm. on Ind. At'f., S. 1839 ; 37 Op. A. G. 193 ; 4 L. D. Memo. 63 ; 
5 L. D. Memo. 10 ; 10 L. D. Memo. 334 ; 12 L. D. Memo. 289 ; Memo. 
Sol. Ot'f ... June 29, 1933 ; Memo. Sol., Oct. 25, 1934 ; Memo. Sol. Ot'f., 
Jan. 14, 19~5, Mar. 8, 1935; Memo. Sol., June 4, 1935'; Op. Sol., M. 28125, 
Aug. 12, 1935; Memo. Sol . .._ Oct. 22, 1935; Memo. Sol., May 1, 1936 ; Memo. 
of Comm'r, Aug. 11, 19156 ; Letter of Ass't Sec'y to A. G., Oct. 15, 
1936; Memo. Sol., Jan. 13, 1937, Jan. 23, 1937, Feb. 5, 1937, Apr. 8, 
1937 ; Memo. Acting Sol., May 11, 1937 ; Memo. Sol.. May 14, 1938, 
Nov. 28, 1938 ; 54 I. D. 310; 54 I. D. 382; Bond, 25 F. Supp. 157; 
Burgess, 103 F. 2d 37; Darks, 69 F. 2d 231 ; Glenn, 105 F. 2d 398; 
Ickes. 64 F. 2d 982; In re Palmer's, 11 F. Supp. 301 ; King, 64 F. 2d 
979; U. S. ex rei. Warren, 73 F. 2d 844; Whitchurch, 92 F. 2d 249. 

24 S. 49 St. 571. 
2s Sg. 10 St. 1165, 1169. 
28 Sg. 45 St. 484. S. 47 St. 1602; 49 St. 340. 
27 Rg. 34 St. 363. Oited: Memo. Ind. Off., July 8, 1937 ; U. S. v. Reily, 

290 u. s. 33. 
28 Sg. 7 St. 46, 99, 212, 213, 236; 10 St. 1109; 11 St. 614, 731· 12 St. 

441, sec. 1 ; 15 St. 513, 635 ; 19 St. 254, 256 ; 24 St. 388 ; 25 St. 645; 
26 St. 795 ; 27 St. 644 ; 34 St. 375 : 35 St. 312, 781 ; 36 St. 269 ; 37 
St. 934 ; 38 St. 604, 607 ; 40 St. 561 ; 41 St. 415 : 43 St. 636 : 44 St. 560, 
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U. S. C. 387 ( 45 St. 2111, s. 1 ; 1573, s. 1 ; 46 St. 290, s. 1 ; • 
46 St.1126, s.1; 47 St.100, s.1).29 

partment for the fiscal year ending June 30, 1934, and for 
other purposes. 

47 St. 906; Feb. 25, 1933; C. 123-An Act To authorize the 
Secretary of the Interior to make payment of part of the 
expenses incurred in securing improvements in drainage 
projects of drainage district numbered 1, Richardson County, 
Nebraska, and for other purposes. 

47 St. 907; Feb. 25, 1933; C. 124--An Act To authorize the Vet
erans' Administration or other Federal agencies to turn 
over to super intendents of the Indian Service amounts due 
Indians who are under legal disability, or to estates of such 
deceased lndians.30 25 U. S. C. 14. 

47 St. 1350; Feb. 28, 1933; C. 134-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1934, and for other purposes. 

47 St. 1371; Mar. 1, 1933; C. 144-An Act Making appropriations 

47 St. 1602; Ma~4, 19B3; C. 282-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1933, and prior fiscal years, to provide 
supplemental appropriations for the fiscal years ending 
JunE. 30, 1933, and June 30, 1934, and for other purposes.42 

47 St. 1656; Feb. 10, 1932; C. 37-An Act For the relief of Harvey 
K. Meyer, and for other purposes. 

47 St. 1657; Mar. 1, 1932; C. 66-An Act For the relief of Thomas 
C. LaForge.43 

47 St. 1657; Mar. 1, 1932; C. 67-An Act Authorizing issuance of 
patents in fee to Benjamin Spottedhorse and Horse Spotted
horse for certain lands . .w 

47 St. 1671; June 9, 1932; C. 228-An Act For the relief of the 
Sherburne Mercantile Company. 

for the Departments of State and Justice and for the Ju- 47 
diciary, and for the Departments of Commerce and Labor, 

St. 1674; June 14, 1932; C. 264-An Act For the relief of 
Florian Ford. 

for the fiscal year ending June 30, 1934, and for other 
purposes. 31 

47 St. 1417; Mar. 1, 1933; C. 158-An Act To amend the Act 
of February 14, 1920, authorizing and directing the collec
tion of fees for work done for the benefit of Indians. 32 25 
U. S. C. 413 ( 41 St. 415, sec. 1). . 

47 St. 1680; June 28, 1932; C. 304-An Act For the relief of 
Ross E. Adams. 

47 St. 1681; June 30, 1932; C. 336-An Act For the relief of 
Ellingson and Groskopf (Inc.). 

47 St. 1682; June 30, 19·32; C. 339-An Act For the relief of 
J. :.N. Gordon. 

47 St. 1418; Mar. 1, 19'33; C. 160--An Act To permanently set 
aside certain lands in Utah as an addition to the Navajo 
Indian Reservation, and for other purposes.33 Sec. 1-43 47 
U. S. C. 190a. 

47 St. 1690; July 1, 1932; C. 377-An Act For the relief of 
Viola Wright. 

St. 1692; July 1, 1932; C. 381-An Act For the relief of 
R. K. Stiles and Company. 

St. 1699; July 2, 1932; C. 415-An Act For the relief of 
Octavia Gulick Stone.45 

47 St. 1419; Mar. 1, 1933; C. 161-An Act To amend the descrip- 47 
tion of land described in section 1 of the Act approved Feb
ruary 14, 1931, entitled "An Act to authorize the President 47 St. 1719; Feb. 8, 1933; C. 4-4-An Act For the relief of 

S. F. Stracher. of the United States to establish the Canyon De Chelly 
National Monument within the Navajo Indian Reservation, 47 
Arizona." 16 U. S. C. 445.34 St. 1753; Mar. 3, 1933; C. 260-An Act for the relief of 

Hamilton Grounds.46 

47 St. 1422; Mar. 2, 1933; C. 183- -An Act Providing for an alter- 47 
nate budget for the Indian Service, fiscal year 1935. 

St. 1753; Mar. 3, 1933; C. 261-An Act To provide for thP 
addition of the names of certain persons to the final rolJ 
of the Indians of the :rnathead Indian Reservation, Montana, 
and for other purposes. 

47 St. 1424; Mar. 3, 1933; C. 198--An Act To allow credit in 
connection with homestead entries to widows of persons 
who served in certain Indian wars.35 43 U. S. C. 243a. 

47 St. 1427; Mar. 3, 1033; C. 201-An Act To extend temporary 
relief to water users on irrigation projects on Indian res
ervations, and for other purposes.36 

47 St. 1428; Mar. 3, 1933; C. 202-An Act To repeal obsolete 
sections of the Revised Statutes omitted from the United 
States Code.37 Sec. 2- 1 U. S. C. 60; Sec. 3-1 U. S. C. 29b. 

47 St. 1432; Mar. 3, 1933; C. 203-An Act Making appropriations 

47 St. 1755; Mar. 3, 1933; C. 264-An Act To authorize exchangP 
of small tribal acreage on the Fort Hall Indian school 
reserve in Idaho for adjoining land. 

47 St. 1755; Mar. 3, 1933; C. 265-An Act To authorize thP 
addition of certain names to the final roll of the Sac and 
Fox Indians of Oklahoma.47 

47 St. 1768; Mar. 4, 1933; C. 316-An Act For the relief of Clive 
Sprouse and Robert F. Moore. 

for the Department of Agriculture for the fiscal year ending 47 
June 30, 1934, and for other purposes. 38 St. 1776; Mar. 31, 19B2; Concurrent Res.-Jurisdiction in 

· Management of Indian Country. 
47 St. 1488; Mar. 3, 1933; C. 211-An Act For the relief of the 

Uintah, White River , and Uncompahg;e Bands of Ute In
dians of Utah, and for other purposes.3 

47 St. 1568; Mar. 4, 1933; C. 275-An Act To authorize the Sec
retary of the Interior to modify the terms of existing con
tracts for the sale of timber on Indian land when it is 
in the interest of the Indians so to do:w Sec. 1-25 U. S. C. 
407a.41 U. S. C. A. Historical Note: The authority granted 
by this section, as amended, expired by its terms on Sept. 
4, 1936. Sec. 2-25 U.S. C. 407b; Sec. 3~25 U.S. C. 407c. 

47 St.1569; Mar. 4, 1933; C. 276-An Act To provide for expenses 
of the Northern Cheyenne Indian Tribal Council and au
thorized delegates of the tribe. 

47 St. 1571; Mar. 4, 1933; C. 281-An Act Making appropriations 
for the military and nonmilitary activities of the War De-

616, 740; 45 St. 212, 899, 938, 1550, 1569; 46 St. 90, 1061, 1127: 47 
St 96 335 525. S. 48 St. :162. Cited: Chippewa, 80 C. Cis. 410. 

~o s.' 48 st. 370, s. 1 ; 49 st. 186, s. 1: 1769, s. 1: 50 st. 577, s. 1; 
52 St. 304, s. 1 ; 53 St. 700, s. 1. 

so Cited: Ass't Secy's Letter to Ass't to the Supt. St. Elizabeths, Apr. 15 
1935; Memo. Sol., Mar. 23, 19'36. 

u Sg. 36 St. 326. 
a2 Ag. 41 St. 415. S. 49 St. 176. 
sa Sg. 23 St. 96; 28 St. 107. S. 50 St. 564. 
a• Ag. 46 St. 1161. 
35 Sg. 46 St. 144. 
aa Sg. 47 St. 75. S. 49 St. 377. Cite4: Memo. Ind. Oif., June 12, 1933; 

Memo. Sol Oft'., July 10, 1933. 
37 Sg. 1 St. 137. 
as Sg. 43 St. 739 ; 46 St. 1111. 
:J? Sg. 46 St. 1092. Ci ted: Memo. Sol., Sept. 12, 1934 ; Memo. Sol. Off., 

Nov 23 1937; U. S. v. Sandstrom, 22 F. Supp. 190. 
40·A. 48 St. 311; 49 St. 1266. Cited!: 74th Cong., 1st sess., H. Rept. 

No. 1683; Memo. Sol. Off., Apr. 10, 1933; Op. Sol., M.27499, Aug. 8, 
1933; Memo. Sol., Oct. 23, 1933, Jan. 30, 1934; Op. Sol., M27998, Apr. 
27, 1935 ; Memo. Sol. Off., May 18, 1937. 

.u A. 48 St. 311, 397 ; 49 St. 1266. 

48 STAT • . 

48 St. 97; May 29, 1933; C. 42-An Act Making appropriations 
to supply deficiencies in certain appropriations for the 
fiscal year ending June 30, 1933, and prior fiscal years, to 
provide supplemental appropriations for the fiscal years 
ending June 30, 1933, and June 30, 1934, and for other 
purposes.48 

48 St. 105; May 29, 1933 ; C. 43-An Act To authorize the 
Comptroller General to allow claim of district numbered 13, 
Choctaw County, Oklahoma, for payment of tuition for 
Indian pupils.49 

48 St. 108; May 31, 1933; C. 45-An Act To authorize appropria
tions to pay in part the liability of the United States to 
the Indian pueblos herein named, under the terms of the 
Act of June 7, 1924, and the liability of the United States 
to non-Indian claimants on Indian pueblo grants whose 
claims, extinguished under the Act of June 7, 1924, have 
been found by the Pueblo Lands Board to have been claims 
in good faith; to authorize the expenditure by the Secretary 
of the Interior of the sums herein authorized and of sums 
heretofore appropriated, in conformity with the Act of June 
7, 1924, for the purchase of needed lands and water rights 
and the creation of other permanent economic improvements 
as contemplated by said Act; to provide for the protection 

43 Sg. 45 St. 484 ; 47 St. 818. 
43 Sg. 41 St. 751. 
.w Sg. 41 St. 751. 
45 Sg. 41 St. 3. 
48 Sg. 40 St. 591 ; 41 St. 9. 
47 Sg. 40 St. 591; 41 · St. 9. 
48 Sg. 46 St. 146~. 
4o Sg. 46 St. 293 . 
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of the watershed within the Carson National Forest for the 
Pueblo de T aos Indians of New Mexico and others inter
ested, and to authorize the Secretary of Agriculture to 
contract relating thereto and to amend the Act approved 
Jun.e 7, 1924, in certain respects. 50 25 U. S. C. 331 note 
(sees. 4-9) . 

48 St. 112; June 3, 1933; C. 46-An Act Authorizing a per capita 
payment of . $100 to the members of the Menominee Tribe 
of Indians of Wisconsin from funds on deposit to their credit 
in the Treasury of the United States. 

48 St. 146; June 15, 19'33 ; C. 76---An Act Providing for per capita 
payments to the Seminole Indians in Oklahoma from funds 
standing to their credit in the Treasury. 

48 St. 195; June 16, 1933; C. 90-An Act To encourage national 
industrial recovery, to foster fair competition, and to provide 
for the construction of certain useful public works, and for 
other .purposes.51 Sec. 201-40 U. S. C. 401; Sec. 205-4:0 
U. S. C. 405; Sec. 22o-40 U. S. C. 411; Sec. 304-15 U. S. C. 
712, 40 u.s. c. 414. 

48 St. 254; June 16, 1933 ; C. 95-An Act Providing for payment 
of $50 to each enrolled Chippewa Indian of the Red Lake 
Band of Minnesota from the timber funds standing to th~ir 
credit in the Treasury of the United States. 

48 St. 274; June 16, 1933; C. 100-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1933, and prior fiscal years, to provide 
supplemental appropriations for the fiscal years ending .Jnne 
30, 19,33, and June 30, 1934, and for other purposes.52 

48 St. 283; June 16, 1933; C. 101-An Act Making appropriations 
for the Execut ive Office and sundry independent executiYe 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 19·34, and for other purposes. 

48 St. 311; June 16, 19,33; C. 104-An Act To amend Public Act 
Numbered 435 of the Seventy-second Congress, relating to 
sales of timber on Indian land. 53 2.5 U. S. C. 407a ( 47 St . 
1568, sec. 1) 54 

48 St. 353; Feb. 19, 1934; C. 15-An Act Granting certain prop
erty in the State of Michigan for institutional purposes. 

48 St. 362; Mar. 2, 19'34; C. 38-An Act Making appropriations 
for the Department of the Interior for the fiscal year end
ing June 30, 1935, and for other purposes.~• Sec. 1, p. 36()----
43 U. S. C. 90; Sec. 1, p. 370--25 U. S. C. 387 ( 45 St. 210, 
sec. 1; 1573, sec. 1; 46 St. 290, sec. 1; 1126, sec. 1; 47 St. 
100, sec. 1; 829, sec. 1) .66 

48 St. 396; Mar. 5, 1934; C. 43-An Act To repeal certain specific 
Acts of Congress and an amendment thereto enacted to 
regulate the manufacture, sale, or possession of intoxicating 
liquors in the Indian Territory, now a part of the State of 
Oklahomn.~7 2'5 U. S. C. 244a. 

48 St . 397; Mar. 5, !H34; C. 46-Joint Resolution To amend 
Public Act Numbered 81 of the 73d Congress, relating to 
the sale of timber on Indian land.58 25 U. S. C. 407a (47 
St. 1568, sec. 1; 48 St. 311) .50 

48 St. 401; Mar. 10, 1934; C. 55-An Act To promote the con
servation of wildlife, fish, and game, and for other purpo:ses. 
Sec. 4-16 U. S.C. 664; sec. 6-16 U. S. C. 666. 

48 St. 467; Mar. 2~, 1934; C. 89--An Act Making appropriations 
for the Department of Agriculture and for the Farm Credit 
Administration for the fiscal year ending June 30, 1935, and 
for other purposes.60 

5o Sg. 43 St. 636. S. 49 St. 176, 800, 1757 ; 50 St. 564 ; 52 St. 291 
Cited: Memo. Sol. Off., June 23, 1933 ; Aug. 17, 1933; Memo. Sol., Oct. 
23, 1934, Mar. 14, 1935 ; Op. Sol.. M.28850, Dec. 16, 1936 ; Memo. Sol., 
Apr. 14, 1939. 

51 Sg. 47 St. 717. s. 49 St. 1013, 1014. Oited: 38 Op. A. G. 118; 
Memo. Sol., Oct . 23. 1933, Nov. 17. 1933. Jan. 17. 1935; Op. Sol., M. 
27816, Jan. 22, 1935 ; Memo. Sol., June 15, 1937; Memo. Sol. Off., Oct. 
7, 1938. 

o2 Sg. 43 St. 636: 47 St. 91. S. 49 St. 176, 1757; 50 St. 564. 
o3 Ag. 47 St. 1568. A. 48 St. 397; 49 St. 1266. Oited: Memo. Sol., 

Jan. 30, 1934. 
54 A. 48 St. 397; 49 St. 1266. The authority granted by sec. 407a 

by its t erms expired Sept. 4, 1936. 
55 Sg. 7 St. 46, 99, 212, 213, 236; 10 St. 1109; 11 St. 614, 731 ; 

15 S t. 516, 635; 19 St. 254, 256 · 25 St. 645: 26 St. 795; 27 St. 6 14; 
34 St. 325 ; 35 St. 312, 444, 717, 781 ; 36 St. 273 ; 38 St. 604, 607, 
741: 40 Stat. 297. 564 ; 41 St. 415, 437. 1363; 43 St. 133; 44 St. 740; 
15 St. 899, 1550, 1569; 46 St. 105; 47 St. 91, 335, 825. S. 49 St. 176; 
52 St. 1114. Ci ted: Ass't Secy's Memo., Dec. 20, 1935. 

5os. 49 St. 186, sec. 1 ; 1769, sec. 1; 50 St. 577, sec. 1; 52 St. 304, 
;;ec. 1 ; 53 St. 700. sec. 1. 

67 Rg. 27 St. 260; 29 St. 506; 28 St. 697; 40 St. 563; 41 St. 4. 
68 Ag. 48 St. 311. 
5o A . 49 St. 1266. The authority granted by sec. 407a by its terms 

expired Sept. 4, J 936. 
oo Sg. 43 St. 739; 411 St. 1111; 47 St. 717. Cited: Memo. Sol., Sept. 2, 

1936; 1\iemo. Acting Sol., May 24, 1937, July 21, 1937; Memo. Secy's, 
Jurie 14, 1938. 

48 St. 501; Mar. 27, 1934; C. 93-An Act To authorize the Secre
tary of the Interior to place with the Oklahoma Historical 
Society, at Oklahoma City, Oklahoma, as custodian for the 
United States, certain records of the Five Civilized Tribes, 
and of other Indian tribes in the State of Oklahoma, und€1 
rules and regulations to be prescribed by him. 25 U. S. C. 
199a. 

48 St. 500; Mar. 28, 19'34; C. 102-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 19'35, and for other purposes. 

48 St. 529; Apr. 7, 1934; C. 104-An Act Making appropriation~ 
for the Departments of State and Justice and for the 
judiciary, and for the Departments of Commerce and Labor, 
for the fiscal year ending June 30, 19,35, and for other pur
poses.61 

48 St. 583 ; Apr. 13, 1934; C. 119'-An Act To repeal an Act of 
Congress entitled "An Act to prohibit the manufacture or 
sale of alcoholic liquors in the Territory of Alaska, and for 
other purposes," approved February 14, 1917, and for other 
purposes. 62 

48 St. 594; Apr. 16, 1934; C. 146-An Act To amend sections 3 
and 4 of an Act of Congress entitled "An Act for the protec
tion and regulation of the fisheries of Alaska", approved June 
26, 1906, as amended by the Act of Congress approved June 
6, 1924, and for other purposes.63 Sec. 1-48 U. S. C. 233; 
Sec. 2-48 U. S. C. 232. 

48 St. 596; Apr. 16, 1934; C. 147-An Act Authorizing the Sec
retary of the Interior to arrange with States or Territories 
for the education, medical attention, relief of distress, and 
social welfare of Indians, and for other purposes.64 Sec. 
1-25 U. S. C. 452; 65 Sec. 2-25 U. S. C. 453; 66 Sec. 3--25 
U.S. C. 454; 67 Sec. 4-25 U.S. C. 455; 68 Sec. 5-25 U.S. C. 456. 

48 St. 614; Apr. 26, 1934; C. 165-An Act Maldng appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1935, and for 
other purposes. 

48 St. 647; Apr. 30, 1934; C. 169--An Act To amend section 1 
of the Act entitled "An Act to provide for determining the 
heirs of the deceased Indians, for the disposition and sale 
of allotments of deceased Indians, for the leasing of allot
ments, and for other purposes", approved June 25, 1910, as 
amended.69 25 U. S. C. 372 (36 St. 855, sec. 1; 45 St. 161). 

48 St. 667; May 7, 1934; C. 221-An Act Granting citizenship 
to the Metlakahtla Indians of Alaska.70 Sec. 1-8 U. S. C. 
3b; Sec. 2-8 U. S. C. 3c. 

48 St. 668; May 7, 1934; C. 223-An Act Providing for payment 
of $25 to each enrolled Chippewa Indian of Minnesota from 
the funds standing to their credit in the Treasury of the 
United States. 

48 St. 786; May 21, 1934; C. 319L-An Act Authorizing the convey
ance of certain lands to the State of Nebraska. 

48 St. 787; May 21, 1934; C. 321-An Act Repealing certain sec
tions of the Revised Code of Laws of the United States relat
ing to the Indians.11 

48 St. 791; May 21, 19-34; C. 323-An Act To provide for an ap
propriation of $50,000 with which to m ake a survey of the 
Old Indian Trail known as the "Natchez Trace", with a 
view of constructing a national road on this route to be 
known as the "Natchez Trace Parkway." 

48 St. 795; May 23, 1934; C. 337-An Act To provide for the 
exchange of Indian and privately owned lands, Fort Mojave 
Indian Reservation, Arizona.72 

48 St. 811; May 28, 19'34; C. 364-An Act To authorize the Sec
retary of the Interior to issue patents for lots to Indians 

61 Sg. 36 St. 326. 
62 Rg. 30 St. 137 ; 31 St. 332 ; 35 St. 601 ; 39 St. 903 ; 41 St. 307 ; 

42 St. 223; 48 St. 16. 
63 Ag. 34 St. 479; 43 St. 465. 
64 A. 49 St. 1458. Oited: Memo. Sol. , May 21, 1935: Op. Sol., 

M. 28197, Oct. 31, 1935 ; Memo. Sol., .Apr. 22, 1936. 
os A. 49 St. 1458. 
66 A. 49 St. 1458. 
67 A. 49 St. 1458. 
68 A. 49 St. 1458. 
oo Ag. 36 St. 855. 
10 Sg. 26 St. 1101. ~- 52 St. 1299. 
71 ]])g. 4 St. 730, sec. 6; 730, sec. 10; 731, sec. 13; 731. sec. 14: 

731, sec. 15 ; 732, sec. 19 ; 732, sec. 21, 23 ; 732, sec. 23 ; 11 St. 80, 
sec. 2; 332, sec. 2; 363, sec. 3; 12 St. 427. sec. 2. Cited: Ind. Off. 
Circ. No. 3005, July 9, 1934; Memo. Sol. Off., Jan. 19, 1937; Memo. 
Sol., Oct. 15, 1938; Memo. Sol. Off., Nov. 29, 1938. 

72 Sg. Ex. Or. No. 1296. Cited: Op. Sol., M. 28589, Aug. 24, 1936. 
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within the Indian village of Taholah, on the Quinaielt 
Indian Reservation, Washington.73 

48 St. 817; May 30, 1934; C. 372:-An Act Making appropria
tions for the Legislative Branch of the Government for the 
fiscal year ending June 30, 1935, and for other purposes. 

48 St. 910; June 6, 1934; C. 407-An Act To authorize the Sec
retary of the Interior to modify the terms of existing con
tracts for the sale of timber on the Quinault Indian Reser
vation when it is in the interest of the Indians so · to do. 

48 St. 927; June 11, 1934; C. 442-An Act To modify the effect 
of certain Chippewa Indian treaties on areas in Minnesota.74 

48 St. 958; June 14, 1934; C. 519-An Act To authorize the es
tablishment of the Ocmulgee National Monument in Bibb 
County, Georgia.75 Sec. 1-16 U. S. C. 447a; Sec. 2-16 
U. S. C. 447b; Sec. 3-16 U. S. C. 447c. 

48 St. 960; June 14, 1934; C. 521-An Act To define the exterior 
boundaries of the Navajo Indian Reservation in Arizona, and 
for other purposes.76 

48 St. 964; June 15,, 1934; C. 539-An Act To amend the law 
relating to timber operations on the Menominee Indian Res
ervation in Wisconsin.77 

48 St. 965; June 15, 1934; C. 540-An Act To provide for the 
enrollment of members of the Menominee Indian Tribe of 
the State of vVisconsin.78 

48 St. 972; June 16, 1934 ; C. 548-An Act To authorize payment 
of expenses of formulating claims of the Kiowa, Comanche, 
and Apache Indians of Oklahoma against the United States, 
and for other purposes. 

48 St. 972; June 16, 1934; C. 549--An Act Authorizing and direct
ing the Court of Claims, in the event of judgment or judg
ments in favor of the Cherokee Indians, or any of them, in 
suits by them against the United States under the Acts of 
March 19, 1924, and April 25, 1932, to include in its decrees 
allowances to :H'rank J. Boudinot, not exceeding 5 per centum 
of such recoveries, and for other purposes.70 

48 St. 979; June 18, 1934; C. 568-An Act To amend an Act ap
proved May 14, 1926 ( 44 St. 555), entitled "An Act authoriz
ing the Chippewa Indians of Minnesota to submit claims 
to the Court of Claims." 80 

48 St, 980; June 18, 19'34; C. 570-An Act To amend the Act 
approved June 28, 1932 ( 47 St. 337) .81 

48 St. 982; June 18, 19•34; C. 573-An Act To provide for the 
creation of the Pioneer National Monument in the State 
of Kentucky, and for other purposes.82 Sec. 1-16 U. S. C. 
448; Sec. 2-16 U.S. C. 449; Sec. 3-16 U.S. C. 450. 

48 St. 984; June 18, 1934; C. 576-An Act To conserve and 
develop Indian lands and resources ; to extend to Indians 
the right to form business and other organizations; to 
establish a credit system for Indians; to grant certain 
rights of home rule to Indians; to provide for vocational 
education for Indians; and for other purposes.83 Sec. 1-

73 A g. 36 St. 858. Cited: Op. Sol., M. 27770, May 22, 1935. 
74 Sg. 10 St. 1109, 1165; 29 St. 506. 
75 Sg. 39 St. 535. · 
76 Sg. 15 St. 667; 23 St. 96; 36 St. 5!'>8, 575; 41 St. 1063; Ex. Or. 

Nov. 14, 1901. S. 48 St. 984 ; 49 St . . 176, 1757 ; 50 ~t. 564; 52 St. 
291. 

71 Ag. 35 St. 52. S. 50 St. 564. 
78 Cited: Memo. Sol., Jan. 10, 1935. 
79 Sg. 43 St. 27; 47 St. 137. 
80 Ag. 44 St. 555. Sg. 25 St. 642. Cited: Chippewa. 305 U . S. 

479; Chippewa, 301 U. S. 358; Chippewa, 305 U . . S. 479; Chippewa, 
307 TJ, s. 1. 

81 Ag. 47 St. 337. 
82 S.Q. 39 St. 535. 
83 Sg. Ex. Or. Feb. 1, 1917; 23 St. 894, sec. 17; 25 .St. 451; 29 St. 

334 ; 46 St. 1202 ; 48 St. 960. A. 49 St. 1250 ; 50 St. 862. S. 49 St. 
176, 571, 37B, 801. 1757, 1928, 1967; 50 St. 536, 564 ; 52 St. 193, 
216. 291. 347. 1209. Cited: 73d Cong. 2d sess., Hearings, H. Comm. 
on Ind. Aff., H. R. 7902; 73d Cong., 2d sess., Hearings, Sen. Comm. on 
Iud. Aff.. S. 2755; 74th Cong., 2d sess .. H. Rept. No.' 2244; Brown, 18 
J. Comp. Leg. 129 ; Cohen, ~ Ind. at W. 10, p. 40 ; -McNickle, 5 Ind. 
at W. 11; Mueller, 3 Ind. at W. 24; Indian at Work-Special Reorgani
zation Number, July, 1936 ; 38 Op. A. G. 118 ; 38 Op. A. G. 121 ; 
5 L. D. Memo. 77 ; 5 L. D. Memo. 166 ; 8 · L. · D. Memo. 220 ; Memo. 
Sol. Off., Mar. 26, 1934; Memo . . Sol., May 15, 1934, July 16, 1934. 
Aug. 8. 1934, Aug. 8, 1934, Aug. 14, 1934 ; ¥emo. Sol. Off., Aug. 
18, 1934; Memo. Sol., Seot. 6 , 1934, Oct. 2, 1934. Oct. 3, . 1934; 
Memo. Sol. Off., Oct.. 9, 1934 ; Memo. Sol., Oct. 12, 1934; Memo. Sol. 
Off., Oct. 17, 1934, Nov. 1. 1934; Op. A. G., Nov. ;L, 1934; Memo. 
Sol. Off., Nov. 10, 1934; Memo. Sol., Nov. 20

1 
1934, N0v. 21, -1934; 

Op. SoL. Nov. 22, 1934; List of Ind. Consthutions. Dec. 13, 1934; 
Memo. Sol.. Dec. 14. 1934. Drc. 18. 1934, to Ass't. Comm'r. Ind. Off., 
Dec. 22. 1934, Jan. 17. 1935; Op. -Sol., M. 27903: Feb. 5, ·1935: Memo. 
Sol., Frb. 8, 1935; Letter from Ass't Comm'r Ind. Afl'. to Chairman 
F Prl. Pow. Com., F eb. 19, 1935: Memo: SQl., Mar. 9, 1935, Mar. 22, 
1935, Mar. 29, 1935. Mar. 30, 1935, Apr. 4. 1935; Op. Sol., M . 27939, 
Apr. n. 1935; Letter from Acting Sec'y of Int. to Comp. Gen., Apr. 
16. 1935 ; Op. Sol.. M. 27770. May 22, 1935 : Memo.- Sol., May 27, 
1'935, June 11, 1935, July 17, 1935; Op. Sol., M. 28086, July 17. 1935; 
Memo. Sol., July 24, 1935, Aug. 27, 1935; Op. Sl:>l., M., 28183. Oct. 16, 

25 U. S. C. 461. Sec. 2-25 U. S. C. 462. Sec. 3-25 U. S. C. 
463 ( 46 St. 1202') .84 Sec. 4-25 U. S. C. 464. Also see 25 
U. S. C. 463c. Sec. 5-25 U. S. C. 465. Also see 25 U. S. C. 
320, 321. Sec. 6-25 U. S. C. 466. Sec. 7-25 U S. C. 467. 
Also see 25 U. S. C. 211. Sec. 8-25 U. S. C. 468. Sec. 
9-25 U. S. C. 469. Sec. 10-25 U. S. C. 470. Sec. 11-
25 U. S. C. 471. Sec. 12-25 U. S. C. 472. Also see 25 
U S. C. 44, 45, 46, 47. Sec. 13-25 U. S. C. 473. Also see 
25 U. S. C. 503. Sec. 14-25 U. S. C. 474. Sec. 15-25 
U. S. C. 475. Sec. 16-25 U. S. C. 476. Sec 17-25 U. S. C. 
477. Sec. 18-25 U. S. C. 478.8~ USCA Historical Note: As 
origimiJly enacted this section provided that the election 
should be called within one year after June 18, 1934. The 
amendment of 49 St. 378, extended the time to June 18, 
1936. Act June 15, 1935, s. 3, 49 St. 378, provided that the 
periods of trust or the restrictions on alienation of Indian 
lands should be extended to Dec. 31, W36, in case of a vote 
against the application of sections 461 to 479. Sec. 19--
25 u. s. c. 479. 

48 St. 993; June 18, 1934; C. 586-An Act To increase employ
ment by authorizing an appropriation to provide for emer
gency construction of public highways and related projects, 
and to amend the Federal Aid Road Act, approved July 11, 
19,16, as amended and· supplemented, and for other purposes.86 

48 St. 1021; June 19, 1934; C. 648-An Act Making appropria
tions to supply deficiencies ·in certain appropriations for 
the fiscal year ending June 30, 1934, and prior fiscal years, 
to provide supplemental general and emergency appropria
tions for the fiscal years ending June 30, 1934, and June 30, 
1935, and for other purposes.87 

48 St. 1120; June 19, 1934; C. 664-An Act To amend section 99 
of the Judicial Code (U.S. C., tit. 28, sec. 180), as amended.88 

48 St. 1184; June 21, 1934; C. 688-An Act To authorize the 
acquisition by the United States of the land upon which 
the Seneca Indian School, Wyandotte, Oklahoma, is located.89 

48 St. 1185; June 21, 1934; C. 600-An Act To restore homestead 
rights in certain cases.00 43 U. S. C. 187a. 

48 St. 1216; June 26, 1934; C. 749-An Act For the relief of the 
Nez Perce Tribe of Indians. P1 

1!J35 ; Memo. SoJ. Off., Oct. 28, 1935 ; Memo. Sol., Nov. 12, 1935; Memo. 
Sol. Off., Nov. 14, 1935, Nov. 23, 1935; Memo. Sol., Dec. 5, 1935 Dec. 
10, 1935, Jan. 9, 1936; Memo. Sol. Off., Jan. 22, 1936; Memo.' Sol., 
Mar. 12, 1936; Op. Sol., M. 28316, Mar. 18, 1936; Memo. Sol., Mar. 
20, 1936; Op. Sol., M. 28317, Mat·. 31, 1936; Memo. Sol. Off., Apr. 
9, 1936; Memo. Sol.. .Apr. 15, 1936; Memo. Sol.. .Apr. 22, 1936; May 
12, 1936, M!lY 15, 1936; Op. Sol., M. 27678, May 20. 1936 ; Memo. 
Sol., May 2o, 1936, May 27, ,1936 ; Memo. Sol. Off., May 28, 1936 ; 
Memo. Sol.. .June 23, 1936, .June 30, 1936, July 3. 1936. july 8 1936, 
July 9. 1936 ; Corum's. Circular No. 3170. July 28, 1936 ; Memo Sol. 
July 31, 1936, Aug. 22, 1936, .Aug. 25, 1936, Aug. 31, 1936, Sept. 15: 
1936, Sept. 19, 1936 ; Memo. Sol. Off.. Sept. 22, 1936 ; Memo. Sol., 
Oct. 5, 1936, Oct. 5, 1936. Oct. 16, 1936, Oct. 23, 1936, Oct. 23, 1936, 
Oct. 30, 1936; Op. Comp. Gen's, Dec. 2, 1936; Memo. Sol., Dec. 7, 
1936;.. Dec. 21, 1936, Dec. 31, 1936, Jan. 4, 1937; Memo. Comm'r, Jan. 
6, 1l:l37; Memo. Sol., Jan. 11, 1937, Jan. 12, 1937. Jan. 23. 1937; 
Memo. Sol. ,Off. Jan. 28, 1937; Memo. Sol., Feb. 3, 1937, Feb. 8, 1937; 
Memo. Secy s, Feb. 20, 1937; Statement by Comm. on S. 1736 repeal·ng 
Wheeler-Howard Act, Mar. 3, 1937. Memo. Sol., Mar. 6, 1937; Op. 
Sol., M. 29097, .Apr. 8. 1937. M. 28978, Apr. 19, 1937 ; Memo. Sol., 
May 1, 1937 ; Memo. Sol. Off., May 18, 1937 ; Memo. Sol., May 22. 
1937; Memo. Sol. Off., June 3, 1937; Memo. Sol., July 15, 1937 
July 19, 1937; Memo. Acting Sol., July 29, 1937; Memo. Sol., .Aug: 
14, 1937; Memo. for Comm'r. of Ind. Affs., Aug. 23, 1937; Memo. 
S(•l., Sept. 11, 1937, Sept. 29, 1937 ; M<>mo. Sol. Off., Oct. 8, 1937 ; . 

' Memo. Sol .. Oct. 20, 1937, Oct. 20, 1937; Nov. 11, 1937. Nov. 11, 1937, 
Dec. 11, 1937, Dec. 14, 1937; Op. Sol., M. 29560, Dec. 28, 1937; Memo. 
Sol., Jan. 8, 1938; Op. Sol., M. 29620, Jan. 14, 1938; Memo. Sol., Jan. 
18, 1938, Feb. 18, 1938; Op. Sol., M. 29616, Feb. 19, Hl38; Memo. Sol., 
Feb. 25, 1938 ; Mar. 12, 1938. Mar. 14, 1938, Apr. 12, 1938; Memo. Sol. 
Off., Apr. 13, 1938 : Memo. Sol., Apr. 14, 1938, May 14, 1938 ; Memo. 
Sol. Off., June 6. 1938; Memo. Sol., M. 29798, June 15, 1938; Memo. 
Sol. Off., June 25. 1938; Memo. Acting Sol's .. July 12, 1938: Letter 
from Ass't Sec'y to A. G., July 16, 1938; Memo. Sol. Off., July 16, 
1938; Op. Sol., M. 29791. Aug. 1, 1938; Memo. Sol.. Aug. 2. 1938 ; 
Memo. Asst. Sec':v, Aug. 17, 1938, Aug. 23, 1938; Memo. Sol., Aug. 
26, 1938. Aug. 27, 1938. Sept. 13. 1938; Op. Sol., M. 29961, Oct. 4. 
1938; Memo. Sol.. Oct. 15, 1938; Memo. Sol. Off .. Oct. 27, 1938; Memo. 
Sol., Nov. 18, 1938; Memo. Sol. Off., Nov. 29, 1938 ; Memo. Sol., Dec. 
22. 1938 ; Memo. Sol. Off., Dec. 30, 1938 ; Memo. Sol., Feb. 17 1939 · 
Feb. 17. 1939; Feb. 17, 1939, Feb. 20, 1939, Feb. 23, 1939, Mar. 1( 
1939, Mar. 16, 1939, Mar . . 28, 1939, Nov. 11, 1939; Memo. of .A.sst: 
Sec'y, Dec. 5. 1938 ; 54 r. D. 584 ; Bd. of Co. Comm'rs of Jackson 
100 F. 2d 929 ; Ex p. Pero, 99 I!,. 2d 28 ; Minnesota. 305 TJ. S. 382 ; 
U. S. v. Colvard, 89 F. 2d 312 ; U. S. v. Lewis, 95 F. 2d 236 ; TJ. S. v. Nez 
Perce, 95 .F. 2d 232. · · -

84 A. 50 St. 862. . 
ss S. Ml St. 378. see. 2. • 
86 Rg. 45 St. 751; 46 St. 805. S. 49 St. 247, 1757. 
87 Sg. 23 St. 254; 34 St. 375; 45 St. 312, 750; 46 St. 805, 1128. 1567. B. 

49 St. 176, 1757; 50 St. 564, 755; 52 St. 85, 291, 1114. Cited: Op. 
Sol., M. 27759, Jan. 22, 1935. ' : 

88 Ag. 26 St. 67. 
sg S. 49 St. 176. 894. 
oo Sg. 39 St. 926 ; . 43 St. 981. 
o1 Ag. 45 St. 1249. 
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48 St. 1224; June 26, 1934; C. 756-An Act Providing that per
manent appropriations be subject to annual consideratiOI~ 
and appropriation by Congress, and for other purposes.Qll 
Sec. 1-31 U.S. C. 722; Sec. 4-31 U.S. C. 725c. 

48 St. 1240; June 26, 1934; C. 758-An Act To amend the Act of 
June 19, 1930 (46 St. 788), entitled "An Act providing for 
the sale of the remainder of the coal and asphalt deposits 
in the segregated mineral land in the Choctaw and Chick
asaw Nations, Oklahoma, and for other purposes." 93 

48 St. 1245; June 27, 1934; C. 846-An Act To modify the opera
tion of the Indian liquor laws on lands which were formerly 
Indian lands.94 25 U. S. C. 254. . · 

48 St. 1269; June 28, 1934; C. 865-An Act To stop injury to the 
public grazing lands by preventing overgrazing and soil 
deterioration, to provide for their orderly use, improvement, 
and development, to stabilize the livestock industry depend
ent upon the public range, and for other purposes.95 Sec. 1-
43 U. S. C. 315; Sec. 11-43 U. S. C. 315j. 

48 St. 1296; Mar. 24, 1933; C. 9--An Act For the relief of the 
Holy Family Hospital, Saint Ignatius, Montana. 

48 St. 1305; Mar. 2, 1934; C. 39-An Act For the relief of William 
C. Campbell. 

48 St. 1365 ; May 25, 1934 ; C. 352-An Act For the relief of the 
widow of D. W. Tanner for expense of purchasing an arti
ficial limb. 

48 St. 1380; June 11, 1934; C. 450-An Act For the relief of 
Milburn Knapp. 

48 St. 1380; June 11, 1934; C. 451-An Act For the relief of 
Peter Pierre. 

48 St. 1385; June 11, 1934; C. 462-An Act For the relief of 
certain Indians of the Fort Peck Reservation, Montana. 

48 St. 1389; June 13, 1934; C. 507-An Act For the relief of Jose 
Ramon Cordova. 

48 St. 1391; June 14, 1934; C. 525-An Act For relief of M. M. 
Twicbel. 

48 St. 1411; June 18, 1934; C. 643-An Act Authorizing the 
Secretary of the Treasury to pay Doctor A. W. Pearson, 
of Peever, South Dakota, and the Peabody Hospital, at 
Webster, South Dakota, for medical services and supplies 
furnished to Indians. 

48 St. 1411; June 18, 1934; C. 645-An Act For the relief of 
John W. Adair.96 

48 St. 1420; June 21, 1934; C. 700-An Act For the relief of 
Doctor Charles T. Granger. 

48 St. 1422; June 22, 1934; C. 723-An Act For the relief of 
C. V. Mason. 

48 St. 1437; June 26, 1934; C. 784-An Act Authorizing the Sec
retary of the Interior to pay E. C. Sampson, of Billings, 
Montana, for services rendered the Crow Tribe of Indians. 

48 St. 1448; June 26, 1934; C. 811-An Act For the relief of 
Erik Nylin.97 

48 St. 1454; June 26, 1934; C. 825--An Act For the relief of the 
rightful heirs af Wakicunzewin, an Indian. 

48 St. 1459; June 26, 1934; C. 837-An Act For the relief of 
Jerry O'Shea. 

48 St. 1463; June 27, 1934; C. 854-An Act For the relief of 
Lucy B. H~rtz and J. W. Hertz. 

48 St. 1464; June· 27, 1934; C. 858-An Act For the relief of 
the estate of Jennie Walton. 

48 St. 1465; June 27, 1934; C. 861-An Act For the relief of 
Ransome Cooyate. 

48 St. 1467; June 28, 1934; C. 870-An Act Authorizing the 
Court of Claims to bear, consider, adjudicate, and enter 
judgment upon the claims against the United States of 
J. A. Tippit, L. P. Hudson, Chester Howe, J. E. Arnold, 
Joseph ,V. Gillette, J. S. Bounds, W. N. Vernon, T. B. 
Sullivan, J. H. Neill, David C. McCallib, J. J. Beckham, 
and John To1es.08 

49 STAT. 

49 St. 6; Feb. 2, 1935; C. 3-An Act Making appropriations for 
the Executive Office · and sundry independent executive 

02 Rg. 24 'St. 389 ; 25 St. 895 ; 26 St. 795 ; 29 St. 334 ; 30 St. 994 ; 33 
St. 211 ; 34 St. 326; 37 St. 728; 43 St. 1101 ; 44 St. 465; 45 St. 686; 47 
St. 446. S. 49 St. 1~6, 1757, 1928; 50 St. 564, 873; 52 St. 291, 1114. 

93 Ag. 46 St. 788. .,fl, 47 St. 88. 
D4 Sg. 29 St. 506. 
o5 S. 50 St. 536. Cited: Op. Sol., M. 28869, Feb. 13, 1937 ; 56 I. D. 

308 ; U. S. v. Rose1 20 F. Supp. 350. 
96 Sg. 39 St. 74':1:. 
o1 Sg. 39 St. 7 46. 
9s Sg. 32 St. 641 ; 34 St. 140; 43 St. 939. Cited.: McCalib, 83 

C. Cis. 79. 

bureaus, boards, commissions, and offices for the fiscal year 
ending June 30, 1936, and for ·other purposes.w 

49 St. 49; Mar. 21, 1935; C. 36-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 19-35, and prior fiscal years, to provide 
supplemental appropriations for the fiscal year ending June 
30, 1935, and for other purposes. 

49 St. 67; Mar. 22, 1935; C. 39-An Act Making appropriations 
for the Departments of State and Justice and for the Judi
ciary, and for the Departments of Commerce and Labor, 
for the fiscal year ending June 30, 1936, and for other 
purposes.1 

49 St. 120; Apr. 9, 1935 ; C. 54-An Act Making appropriations 
for the military and nonmilitary activities of the War 
Department for the fiscal year ending June 30, 1936, and 
for other purposes.2 

49 St. 176; May 9, 1935; C. 101-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1936, and for other purposes.3 25 U. S. C. 387. 

49 St. 217; May 14, 1935; 0. 1(')8-An Act To add certain public
domain land in Montana to the Rocky Boy Indian 
Reservation. 4 

49 St. 244; May 15, 1935; C. 112-An Act Extending the time for 
repayment of the revolving fund for the benefit of the Crow 
Indians.5 

49 St. 247; May 17, 1935; C. 131-An Act Making appropriations 
for the Department of Agriculture and for the Farm Credit 
Administration for the fiscal year ending June 30, 1936, 
and for other purposes.6 

49 St. 286; May 22, 1935; C. 135-An Act Granting a leave of 
absence to settlers of homestead lands during the year 
1935. 43 U. S. C. 237c. 

49 St. 312; May 29, 1935; C. 157- An Act To set aside certain 
lands for the Chippewa Indians in the State of Minnesota. 

49 St. 321 ; June 4, 1935; C. 168-An Act To compensate the 
Chippewa Indians of Minnesota for lands set aside by 
treaties for their future homes and later patented to the 
State of Minnesota under the Swamp Land Act. 7 

49 St. 327; June~ 7, 1935; C. 188-An Act To provide funds for 
cooperation with public-school districts in Glacier County, 
Montana, in _the improvement and extension of schoolbuild
ings to be available to both Indian and white children.8 

49 St. 327; June 7, 1935; C. 189-An Act To provide funds for 
cooperation with the public-school board at Wolf Point, 
Montana, in the construction or improvement of a public
school building to be available to Indian children of the 
Fort Peck India11 Reservation, Montana.9 

49 St. 328; June 7, 1935; C. 1~An Act To provid,e funds for 
cooperation with school district numbered 23, Polson, Mon
tana, in the improvement and extension of school buildings 
to be available to both Indian and white children.10 

49 St. 328; June 7, 1935; C. 191-An Act To provide funds for 
cooperation with Joint School District Numbered 28, Lake 
and Missoula Counties, Montana, for extension of public
school buildings to be available to Indian children of the 
Flathead Indian Reservation.n 

49 St. 328; June 7, 1935; C. 192-An Act To provide funds for 
cooperation with the school board at Brockton, Montana, 
in the extension of the public-school building at that place 
to be available to Indian children of the Fort Peck Indian 
Reserva tion.12 

49 St. 329; June 7, 1935; C. 193-An Act For expenditure of 
funds for cooperation with the public-school board at Poplar, 
Montana, in the construction or improvement of public-school 
building to be available to Indian. children of the Fort Peck 
Indian Reservation, Montana.13 

. 

w Cited: Letter of Comm'r to Ind. Agents, Oct. 9, 1937. 
1 Sg. 36. St. 326. 
2 S. 49 St. 1278. 
a Sg. 11 St. 611, 729; 15 St. 513; 25 St. 645, 895 ; 26 St. 794 ; 27 

St. 644; 34 St. 375; 35 St. 312, 444, 783; 36 St. 273; 38 St. 604, 741; 
40 St. 198, 297, 564; 41 St. 415, 437, 1363; 43 St. 636; 44 St. 560; 
45 St. 212, 213, 312. 750, 1550; 46 St. 105; 47 St. 335, 1417; 48 St. 
103, 277, 367, 369, 377, 960, 984, 986, 1033, 1058, 1184. 1227. s. 49 
St. 571, 1757; JiO St. 564, 755; 52 St. 1114. Cited: Op. Sol. , M. 28317, 
Mar. 31, 1936. 

4 tlg. 30 St. 739 ; 44 St. 1347. 
5 Sg. 41 St. 755 ; 43 St. 1301. 
6 Sg. 43 St. 739 ; 46 St. 805, 1111 ; 47 St. 717 ; 48 St. 991. 
'T Sg. 12 St. 3. 1249; 13 St. 693: 16 St. 719; 25 St. 645. S. 49 St. 1757. 
8 S. 49 St. 571, 1757 ; 50 St. 564. 
9 S. 49 St. 571, 1757: 50 St. 564. 
1o S. 49 St. 571, 1757 ; 50 St. 564. 
11 S. 49 St. 571, 1757 ; 50 St. 564. 
12 S. 49 St. 571, 1757 ; 50 St. 564. 
1n S. 49 St. 571, 1757; 50 St. 564. 
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49 St. 329; June 7, 1935; C. 195---An Act To provide funds for 
cooperation with Marysville School District, numbered 325, 
Snohomish County, Washington, for extension of public
school buildings to be available for Indian children.14 

49 St. 330; June 7, 1035; C. 196--An Act To provide funds for 
cooperation with the school board at Queets, Washington, in 
the construction of a public-school building to be available 
to Indian children of the village of Queets, Jefferson County, 
Washington.15 

49 St. 330; June 7, 1935; C. 197-An Act To provide funds for 
cooperation with White Swan School District, Numbered 88, 
Yakima County, ·washington, for extension of public-school 
buildings to be available for Indian children of the Yakima 
Reserva tion.16 

49 St. 331; June 7, 1935; C. 198-An Act To provide funds for 
cooperation with the public-school board at Covelo, Cali
fornia, in the construction of public-school buildings to be 
available to Indian children of the Round Valley Reserva
tion, California.17 

49 St. 331; June 7, 1935; C. 199-An Act To provide funds for 
cooperation with the school board of Shannon County, South 
Dakota, in the construction of a consolidated high-school 
building to be available to both white and Indian children·.JP 

49 St. 332; June 7, 1935; C. 202-An Act To transfer certain lands 
from the Veterans' Administration to the Department of the 
Interior for the benefit of Yavapai Indians, Arizona. 

49 St. 333; June 7, 1935; C. 204-An Act To provide funds for 
cooperation with school district numbered 27, Big Horn 
County, Montana, for extension of public-school buildings to 
be available to Indian children.10 

49 St. 333; June 7, 19,35; C. 205---An Act To provide funds for 
cooperation with Harlem School District Numbered 12, 
Blaine County, Montana, for extension of public-school build
ings and equipment to be available for Indian children.20 

49 St. 336; June 11, 1935; C. 215---An Act To provide funds for 
cooperation with school district numbered 17-H, Big Horn 
County, Montana, for extension of public-school buildings, 
to be available to Indian children.21 

49 St. 336; June 11, 1935; C. 216--An Act To provide funds for 
cooperation with the school board at Medicine Lake, Mon
tana, in construction of a public-school building to be avail
able to Indian children of the village of Medicine Lake, 
Sheridan County, Montana.22 

49 St. 337 · June 13, 1935; C. 219-An Act To further extend 
relief to water users on United States reclamation projects 
and on Indian irrigation projects.23 

49 St. 339; June 14, 1935; C. 238-An Act Authorizing the ex
change of the lands reserved for the Seminole Indians in 
Florida for other lands. 

49 St. 340; June 14, 1935; C. 239-An Act To authorize an 
appropriation to carry out the provisions of the Act of May 
3, 1928 ( 45 St. 484) .~ 

49 St. 376; June 14, 1935; C. 248-Joint Resolution Making im
mediately available the appropriation for the fiscal year 1936 
for the construction, repair, and maintenance of Indian
reservation roads. 

49 St. 378; June 15, 1935; C. 26()-An Act To define the election 
procedure under the Act of June 18, 1934, and for other pur
poses.25 Sec. 1-25 U. S. C. 478a; Sec. 2-25 U. S. C. 478 
( 48 St. 988, sec. 18). USCA Historical Note : As originally 
enacted this section provided that the election should be 
called within one year after June 18, 1934. The amendment 
of June 15 1935, extended the time to June 18, 1936. Act 
June 15, 1935, s. 3, 49 St. 378, provided that the· periods of 
trust or the restrictions on alienation of Indian lands 
should be extended to Dec. 31, 1936, in case of a vote against 
the application of sections 461 to 479. Sec. 3-See above 
Historical Note. Sec. 4-25 U. S. C. 478b. 

49 ·St. 388 · June 19, 1935; C. 275---An Act Authorizing the Tlingit 
and Haida Indians of Alaska to bring suit in the United 
States Court of Claims, and conferring jurisdiction upon 
said court to hear, examine, adjudicate, and enter judgment 

u S. 49 St. 571, 1757 ; 50 St. 564. 
t6 S. 49 St. 571, 1757 : 50 St. 564. 
16 S. 49 St. 571, 1757 ; 50 St. 564. 
17 S. 49 St. 571, 1757; 50 St. 564. 
1s s. 49 St. 571, 1757 ; 50 St. 564. 
19 S. 49 St. 571, 1757 ; 50 St. 564. 

- 20 S. 49 St. 571, 1757; 50 St. 564. 
21 S. 49 St. 571, 1757 ; 50 St. 564. 
22 S. 49 St. 571, 1757 ; 50 St. 564. 
28 Sy 47 St. 776, 1427; 48 St. 500. 
:u s{j 45 St. 484; 47 St. 818. S. 49 St. 1757. "'su: 48 St. 984. 8. 52 St. 291. Oited: Memo. Sol., July 17, 1935. 

upon any and all claims which said Indians may have, or 
claim to have, against the United States, and for other 
purposes. 26 

49 St. 393; June 20, 1935; C. 281-An Act To reserve eighty acres 
on the public domain for the use and benefit of the Kanosh 
Band of Indians in the State of Utah. 

49 St. 393; June 20, 1935; C. 282-An Act Transferring certain 
national-forest lands to the Zuni Indian Reservation, New 
Mexico. 

49 St. 444; July 2, 1935; C. 358-An Act Providing for the pay
ment of $15 to each enrolled Chippewa Indian of the Red 
Lake Band of Minnesota from the timber funds standing to 
their credit m the Treasury of the United States. 

49 St. 459; July 8, 1935; C. 374-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1936, and for other purposes. 

49 St. 496; July 24, 1935; C. 414-An Act To amend an Act en
titled "An Act setting aside Rice Lake and contiguous lands 
in Minnesota for the exclusive use and benefit of the Chip
pewa Indians of Minnesota", approved June 23, 1926, and 
for other purposes.:n 

49 St. 571; Aug. 12, 1935; C. 508-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1935, and for prior fiscal years, to 
provide supplemental appropriations for the fiscal years 
ending June 30, 1935, and June 30, 1936, and for other 
purposes.lla Sec. 2-25 U. S. C. 475a. 

49 St. 612; Aug. 13, 1935; C. 518-An Act To provide funds for 
acquisition of the property of the Haskell Students Activities 
Association on behalf of the Indian School known as "Haskell 
Institute", Lawrence, Kansas.llO 

49 St. 654; Aug.15, 1935; C. 551-An Act Authorizing a capital 
fund for the Chippewa Indian Cooperative Marketing 
Association.30 

· 

49 St. 655; Aug. 15, 1935; C. 553-Joint Resolution To carry out 
the intention of Congress with reference to the claims of 
the Crow Tribe of Indians of Montana and any band thereof 
against the United States.31 

49 St. 800; Aug. 26, 1935 ; C. 683-An Act To authorize an ap
propriation to pay non-Indian claimants whose claims have 
been extingujshed under the Act of June 7, 1924, but who 
have been found entitled to awards under said Act as sup
plemented by the Act of May 31, 1933.32 

49 St. 801; Aug. 26, 1935; C. 686--An Act Conferring jurisdiction 
upon the Court of Claims to hear and determine claims of 
certain bands or tribes of Indians residing in the State 
of Oregon. 33 

49 St. 803; Aug. 26, 1935; C. 687-An Act To provide for control 
and regulation of public-utility holding companies, and for 
other purposes.:w. Sec. 208-16 U. S. C. 810; Sec. 319-16 
U.S. C. 825r; Sec. 32()-16 U.S. C. 791a. 

49 St. 887; Aug. 27, 1935; C. 745---An Act To authorize the Sec
retary of the Interior to provide by agreement with Middle 
Rio Grande Conservancy District, a subdivision of the State 
of New Mexico, for maintenance and operation on newly 
reclaimed Pueblo Indian lands in the Rio Grande Valley, 
New Mexico, reclaimed under previous Act of Congress, 
and authorizing an annual appropriation to pay the cost 
thereof for a period of not to exceed 5 years.35 

49 St. 891 ; Aug. 27, 1935; C. 748-An Act To promote the de
velopment of Indian arts and crafts and to create a board 
to assist therein, and for other purposes.36 Sec. 1-25 U. S.C. 
305; Sec. 2-25 U. S. C. 305a; Sec. 3-25 U. S. C. 305b; Sec. 
4-25 U. S. C. 305c; Sec. 5-25 U. S. C. 305d; Sec. 6--25 
U. S. C. 305e. 

49 St. 894; Aug. 27, 1935; C. 75()-An Act Authorizing distribu
tion of funds to the credit of the Wyandotte Indians, 
Oklahoma.37 

26 Sg. 43 St. 253, 964. 
rn Ag. 44 St. 763. Oited: U. S. v. 4,450.72 Acres, 27 F. Supp. 167. 
28 Sg. 47 St. 412, 783; 48 St. 984; 49 St. 181, 327, 329, 330, 331, 833, 

336. S. 49 St. 1757; 50 St. 564; 52 St. 1209. Oited: Cherokee, 85 C. Cis. 
76. 

29 S. 49 St. 1109. 
ao Sg. 48 St. 986. 
31 Sg. 36 St. 1087 ; 44 St. 807. 
32 Sg. 43 St. 636 : 48 St. 109. 8. 49 St. 1757. 
33 Sg. 10 St. 1018, 1027, 1122, 1125, 1143; 12 St. 981; 45 St. 1256; 

48 St. 984. 
34 Ag. 41 St. 1072. 
35 Sg. 45 St. 312. A. 52 St. 778. OiJted: Op. Sol., M. 28108, Mar. 18, 

1936. 
36 Sg. 42 St. 1488. S. 49 St. 1757; 50 St. 564; 52 St. 291. Oited: 

Memo. Sol., Nov. 27, 1936. 
a7 Sg. 48 St. 1184. 
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49 St. 1013; Aug. 30, 1935; C. 827-An Act To provide funds for 
cooperation with Cannon Ball School District, Sioux County, 
North Dakota, for extension of public-school buildings to 
be available for Indian children.38 

49 St. 1014; Aug. 30, 1935; C. 828--.A.n Act To provide funds for 
cooperation with Fort Yates School District, Sioux County, 
North Dakota, for extension of public-school buildings to be 
available for Indian children.39 

49 St. 1049; Aug. 30, 1935 ; C. 832-.A.n Act Authorizing the Chip
pewa Indians of Wisconsin to submit claims to the Court 
of Claims. 

49 St. 1085; Sept. 3, 1935; C. 839-.A.n Act To refer the claim of 
the Menominee Tribe of Indians to the Court of Claims 
with the absolute right of appeal to the Supreme Court of 
the United States . .w 

49 St. 1094; Jan. 17, 1936; C. 7-.A.n Act To reserve certain 
public-domain lands in Nevada and Oregon as a grazing 
reserve for Indians of Fort McDermitt, Nevada. 

49 St. 1106; Feb. 11, 1936; C. 44-An Act To reimpose and ex
tend the trust period on lands reserved for the Pala Band 
of Mission Indians, California.41 

<19 St. 1109; Feb. 11, 1936; C. 49-An Act Making appropriations 
to provide urgent supplemental appropriations for the fiscal 
year ending June 30, 1936, to supply deficiencies in certain 
appropriations for the fiscal year ending June 30, 1936, and 
for prior fiscal years, and for other purposes.42 

49 St. 1135; Feb. 11, 1936 ; C. 5o-An Act To provide for the 
leasing of restricted Indian lands of Indians of the Five 
Civilizert Tribes in Oklahoma.43 25 U. S. C. 393a. 

49 St. llGO; Mar. 12, 1936; C. 138-An Act To amend section 
3 of the Act approved May 10, 1928, entitled "An Act to 
extend the period of restriction in lands of certain members 
of the Five Civilized Tribes, and for other purposes", 
as amended February 14, 1931.44 

49 St. 1167; Mar. 19, 1936; C. 156-An Act M(lking appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 1937, and for other purposes. 

49 St. 1206; Apr. 14, 1936; C. 215-An Act To create a com
mission and to extend further relief to water users on 
United States reclamation projects and on Indian irrigation 
projects.45 

49 St. 1214; Apr. 17, 1936; C. 233-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1937, and for other purposes. 

49 St. 1235; Apr. 20, 1936; C. 239--An Act Granting a leave of 
absence to settlers of homestead lands during the year 
1936. 43 U. S. C. 237e. 

49 St. 1250; May 1, 1936; C. 254-An Act To extend certain pro
visions of the Act approved June 18, 1934, commonly known 
as the Wheeler-Howard Act (Public Law Numbered 383, 

' 73d Congress, 48 St. 984), to the Territory of Alaska, to 
provide for the designation of Indian reservations in Alaska, 
and for other purposes. 46 Sec. 1-48 U. S.C. 362; Sec. 2-48 
U. S. C. 3'5Sa. 

49 St. 1266; May 6, 1936; C. 340-.J oint Resolution To amend 
Public Act Numbered 435, 72d Congress.47 25 U. S. C. 407a. 

49 St. 1272; May ·15, 1936; C. 39o-An Act For the relief of the 
Confederated Bnnds of Ute Indians located in Utah, Colo
rado, and New Mexico.48 

4D St. 1272; May 15, 1936; C. 391-.A.n Act To amend an Act 
{'ntitlert "An Act authorizing the Chippewa Indians of 
Minnesota to submit claims to the Court of Claims", ap
proved May 14, 1926 (44 St. 555.) 49 

49 St. 1273; l\:lay 15, 1936; C. 392-An Act To provide funds for 
cooperation with Wellpinit School District Numbered 49", 
Stevens County, Washin~ton, for the construction of a 
public-school building to be available for Indian children 
of the Spokane Reservation.60 

s8 Sg. 48 St. 200. 
39 Sg. 48 St. 200 . 
.w Sg. 9 St. 952; 10 St. 1064 ; ·21 St. 70; 22 St. 30; 26 St. 146; 35 St. 

51 : 45 St. 1164. A. 52 St. 208. . 
41 Sg. 26 St. 712; 39 St. 976. 
t2 Sg. 49 St. 612. -
t 3 Oite(l: 1\femo. Sol., Aug. -7, 1936, -J~l!· 13, 1937, May 14, 1938; Glenn, 

105 F. 2d 398. . . . . 
44 Ag. 46 St. 1108, sec: '3. Sg.· 45 St: 4D6. · S. '21:9 St. 2385. 
45 Sg. 49 St. 337. Rp. 50 St. 737. . 
46 So. 23 St. 26; 26 St. 1101; 48 St. 984. S. 52 St. 291. C1;ted: Op. 

Sol.. M. 29147, May 6, 1937 :· Memo. Sol., Sept. 14, 1937; 56 I. D. 110. 
47 Ag. 48 St. 311.· Sg. 41 St.. l568. 
48 Ru. 21 St. 199. B. 50 St. 564.- Cited: Ducker, 104 Fed. 236. 
49 Ag. 44 St. 555. 
. 10 S. 50 St. 564. 

49 St. 1274; May 15, 1936; C. 394-.A.n .Act To provide funds for 
cooperation with the public-school district at Hays, Montana, 
for construction and improvement of public-school buildings 
to be available for Indian children. 

49 St. 1276; May 15, 1936; C. 308-An Act To amend an -Act 
entitled "An Act authorizing certain tribes of Indians to 
submit claims to the Court of Claims, and for other pur
poses", approved May 26, 1920."1 

49 St.1278; May 15, 1936; C. 404-An Act Making appropriations 
for the military and nonmilitary activities of the War De
partment for the fiscal year ending June 30, 1937, and for 
other purposes.52 

49 St. 1309; May 15, 1936,; C. 405-An Act Making appropriations 
for the Departments of State and Justice and for the 
Judiciary, and for the Departments of Commerce and Labor. 
for the fiscal year ending June 30, 1937, and for other 
purposes. 53 

49 St. 1421; June 4, 193'6; C. 489-.A.n Act Making appropriations 
for the Department of Agriculture and for the Farm Credit 
Administration for the fiscal year ending June 30, 1937, 
and for other purposes.54 

49 St. 1458; June 4, 1936; C. 4DO-An Act To amend an Act 
entitled "An Act autl1orizing the Secretary of the Interior 
to arrange with States or Territories for the education, 
medical attention, relief of distress, and social welfare of 
Indians, and for other purposes." 55 Sec. 1-25 U. S. C. 452 
(48 St. 596, s. 1) Sec. 2-25 U. S. C. 453 (48 St. 596, s. 2) 
Sec. 3-25 U.S. C. 454 (48 St. 596, s. 3) Sec. 4-25 U.S. C. 
455 ( 48 St. 596, s. 4). • 

49 St. 1459; June 4, 1936; C. 491-An Act To amend the last 
paragraph, as amended, of the Act entitled "An Act to 
refer the claims of the Delaware Indians to the Court of 
Claims, with the right of. appeal to the Supreme Court of 
the United States", approved February 7, 1925.56 

49 St. 1459; June 4, 1936; C. 492-An Act To authorize an appro
priation to pay non-Indian claimants whose claims have 
been extinguished under the Act of June 7, 1924, but .who 
have been found entitled to awards under said Act as 
supplemented by the Act of May 31, 1933.5'1' 

49 St. 1513; June 15, 1936; C. 549<-An Act Limiting the opera
tion of sections 109 and 113 of the Criminal Code and sec
tion 190 of the Revised Statutes of the United States with 
respect to counsel in certain cases.58 

49 St. 1519' ; June 16, 1936; C. 582-An Act To amend the Fed
eral Aid Highway Act, approved July 11, 1916, as amended 
and supplemented, and for other purposes.~u Sec. 6-25 
u. s. c. 318b. 

49 St. 1528; June 19, 1936; C. 593-.A.n Act To consolidate the 
Indian pueblos of Jemez and Pecos, New Mexico. 

49 St. 1542; June 20, 1936; C. 622-An Act To relieve restricted 
Indians whose lands have been taxed or have been lost by 
failure to pay taxes, and for other purposes.60 Sec. 2-
25 U. S. C. 412a.111 

49 St. 1543; June 20, 1936; C. 624-An Act To provide for the 
disposition of tribal full(ls now on deposit, or later pl3ced 
to the credit of the Crow Tribe of Indians, Montana, and 
for other purposes.62 

49 St. 1544; June 20, 1936; C. 627-An Act To reserve certain 
public-domain lands in New Mexico as an addition to the 
school reserve of the Jicarilla Indian Reservation. 

49 St. 1568; June 20, 1936; C. 649-Joint Resolution Authorizing 
distribution to the Indians of the Blackfeet Indian Reser
vation, Montana, of the judgment rendered by the Court of 
Claims in their favor.63 

49 St. 1569; June 20, 19,36; C. 65~Joint Resolution .A nthori:dng 
distribution to the Gros Ventre Indians of the Fort Belk-

61 Ag. 41 St. 623. Cited: 11 L. D . MPmo. 497 ; 12 L. D. Memo. 703, 
May 15, 1938; U. S. v. Klamath, 304 U. S. 119. 

62 Sg. 49 St. 120. 
53 Sg. 36 St. 326. 
54 S.fJ. 43 St. 739 ; 46 St. 1111. 
5:; Ag. 48 St. 596. 
56 Ag. 44 St. 1358. Sg. 43 St. 812. Cited: Delaware, 84 C. Cis. 535. 
57 Sg. 43 St. 109, 639. S. 50 St. 564. 
58 Sg. 17 St. 202, sec. 5: 35 St. 1107. 
59 Sg. 45 St. 750. S. 50 St. 564 ; 52 St. 291, 710. 
oo A. 50 St. 188. S. 50 St. 564 ; 52 St.' 291. Cited: 38 On. A. G. 577; 

Memo. Sol .. Jan. 16, 1937; Letter from Atty. Gen. to Src'y of Int., 
FPb. 13, 1937; Memo. Sol., Nov. 29. 1937; Memo. Sol. Off., Apr. 14. 
1938: TT. S. v. Rd. of Comm'rs, 26 F. Supp. 270. 

61 A. 50 St. 188. 
62 Sg. 41 St. 754. 
68 Sg. 43 St. 21 . 
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nap Reservation, Montana, of the judgment rendered by the 
Court of Claims in their favor.64 

49 St. 1597; June 22, 19,36; C. 689-An Act Making appropria
tions to supply deficiencies in certain appropriations for the 
fiscal year ending June 30, 1936, and prior fiscal years, to 
provide supplemental appropriations for the fiscal years 
ending June 30, 1936, and June 30, 19'37, and for other 
purvoses.65 

49 St. 17G7; June 22, 1936; C. 691-An Act Making appropria
tions for the Department of the Interior for the fiscal year 
ending June 30, 1937, and for other purposes.66 Sec. 1-
25 U. S. C. 387 ( 45 St. 210, s. 1 ; 1573, s. 1; 46 St. 290, s. 1; 
1126, s. 1 ; 47 St. 100, s. 1 ; 829, s. 1; 48 St. 370, s. 1 ;· 49 
St. 186, s. 1.) 67 

49 St. 1803; June 22, 1936; C. 692-An Act To authorize the 
Secretary of the Interior to investigate and adjust irriga
tion charges on irrigation lands within projects on Indian 
reservations, and for other purposes. Sec. 1-25 U. S. C. 
389. Sec. 2-25 U. S. C. 389a. Sec. 3-25 U. S. C. 389b. 
Sec. 4-25 U. S.C. 389'c. Sec. 5-25 U.S. C. 389d. Sec. 6-
25 U. S. C. 389e. 

49 St. 1806; June 22, 1936; C. 698-An Act To authorize the 
Secretary of the Interior to reserve certain lands on the 
public domain in Nevada for addition to the Walker River 
Indian Reservation. 

49 St. 1826; June 22, 1936; C. 714-Joint Resolution to carry out 
the intention of Congress with reference to the claims of 
the Chippewa Indians of Minnesota against the United 
States.68 

49 St. 1928; June 25, 1936; C. 814-An Act To modify section 
20 of the Permanent Appropriations R epeal Act, 1934, with 
reference to individual Indian money.69 31 U. S. C. 725s 
note. · 

49 St. 1967; June 26, 193fi; C. 831--An Act To promote the gen
eral welfare of the Indians of the State of Oklahoma, and 
for other purposes.70 Sec. 1-25 U. S. C. 501. Also see 25 
U. S. C. 508. Sec. 2-25 U. S•. C. 502. Also see 25 U. S. C. 
508. Sec. 3-25 U. S. C. 503. Also see 25 U. S. C. 508. 
Sec. 4-25 U. S. C. 504. Also see 25 U. S. C. o08. Sec. 5-
25 U. S. C. 505. Also Flee 25 U. S. C. 508. Sec. 6-25 
U. S. C. 506. Also see 25 U. S. C. 508. Sec. 7-25 U. S. C. 
i'l07. Also see 25 U. S. C. 508. Sec. 8-25 U. S. C. 508. 
Sec. 9-25 U. S. C. 509. Also see 25 U. S. C. 508. 

49 St. 1984; June 26, 1936; C. 851-Joint Resolution To define 
the term of certain contracts with Indian tribes.71 Sec. 1-
'25 U. S. C. 81a; Sec. 2-25 U. S. C. 81b. 

49 St. 2051; Apr. 11, 1935; C. 65--An Act For the relief of Charles 
E. Dagonett. _ 

491 St. 2052; Apr. 11, 1935; C. 67-An Act For the relief of C. B. 
Dickinson. 

49 St. 2064; May 15, 19'35; C. 126-An Act For the relief of the 
rightful heir of Joseph Cayton. 

49 St. 2064; May 15, 19•35; C. 127-An Act For the relief of 
Charles L. Graves. 

49 St. 2078; June 14, 1935; C. 251--An Act For the relief of 
certain Indians of the Flathead Reservation killed or in
jured en route to dedication ceremonies of the Going-to-the
Sun Highway, Glacier National Park. 

49 St. 2083; June 17, 1935; C. 273-An Act For the relief of 
John E. Click. 

64 Sg. 43 St. 21. Cited: Memo. Sol., D~c. 2. 1936. 
611 Sg. 12 St. 441. sec. 1; 45 St. 1641: 48 St. 1227; 49 St. 2246. 

S. 49 St. 1757 ; 50 St. 844. Cited: Memo. Sol.. July 13, 1936. 
oo Sg. 4 St. 442 ; 7 St. 46, 99, 212, 213, 236; 11 St. 614, 729; 12 

St. 3, 441, sec. 1 ; 1249 ; 13 St. 6'93 ; 16 St. 719 : 25 St. 645. 895 ; 
26 St. 794 ; 27 St. 644 ; 34 St. 375. 604 ; 35 St. 312. 444, 783 ; 36 St. 
273: 38 St. 604, 742; 40 St. 297, 564; 41 St. 415, 433, 437, 1363; 43 
St. 636 ; 44 St. 560 ; 45 St. 750 : 46 St. 1136. 1053 ; 47 St. 335 : 48 St. 
108, 109, 277, 961, 984, 986. 995. 1033, 1227; 49 St. 176, 321, 327, 
328, g29, 330, 331, 333, 336. 340, 571, 800, 891, 1597. s. 50 St. 
564, 755; 52 St. 1114. Cited: Memo. Sol., Feb. 8, 1937, Oct. 8, 1937. 

67 S. 50 St. 577. s. 1 ; 52 St. 304, s. 1 ; 53 St. 700, s. 1. 
68 Sg. 44 St. 555. Cited: Chippewa, 305 U. S. 479; Chippewa, 307 

U. S. 1 ; Cbi.ppewa. 301 U . S. 358. 
69 Sq. 48 St. 984. 1233. sec. 20. 
10 Sg. 4B St. 984. S. 50 St. 564; 52 St. 291. Cited: Circular of 

Comm'r, No. 3170, Jnly 28, 1936; Memo. SoL, July 31, 1936; Statement 
by Comm'r on S. 1736 repealing Wheeler-Howard Act, Mar. 3, 1937; 
Memo. Sol., Mar. 4, 1937; Memo. Actg. Sol., July 14, 1937; Memo. Sol. 
Off.,. An~. 3. 1937; Memo. Sol.. Nov. 29. 1937, Apr. 22, 1938, May 
24. Hl38; LPtter of Asst. Comm's. to Five Civilized Tribes Agency, 
. Tune 29. 19~8 ; Memo. Sol.. Sept. 13, 1938 ; Ind. Off. Letter from Sunt. 
Quapaw Ag-ency. Oct. 17, 1938 ; Memo. SoL, Dec. 13. 1938, Apr. 3, 1939. 

n Sg. 16 St. 570, sec. 3; 17 St. 136, sec. 1, 2; 18 St. 35. 450. sec. 9. 
Cited: 74th Cong., 2nd sess., Hearings, H. Corum. on Ind. Aff., S. J. 
Res. 177 ; Memo. Sol., Aug. 6, 1938. 

49 St. 2093; June 25, 1935; C. 314-An Act For the relief of John 
W. Dady. 

49 St. 2105; July 19, 1935; C. 397-An Act For the relief of 
Robert J. Enochs. 

49 St. 2106; July 19, 1935; C. 399-An Act For the relief of 
Emanuel Wallin. 

49 St. 2121 ; Aug. 7, 1965; C. 48()-An Act For the relief of Thomas 
Enchoff. 

49 St. 2149; Aug. 19, 19'35; C. 572--An Act Authorizing and di
recting the Secretary of the Interior to cancel patent in fee 
issued to Victoria Arconge. 

49 St. 2154; Aug. 20, 19'35; C. 586-An Act For the relief of Oliver 
B. Huston, Anne Huston, Jane Huston, and Harriet Huston. 

49 St. 2155; Aug. 20, 19'35; C. 589'-----An Act For the relief of Elliott 
H. Tasso and Emma Tasso. 

49 St. 2191 ; Aug. 26-, 1935; C. 735--An Act For the relief of cer
tain Indians on the Cheyenne River Reservation. 

49 St. 219,5; Aug. 27, 1935; C. 785--An Act For the relief of 
L. E. Geary.72 

49 St. 21917; Aug. Z7, 1935; C. 700--An Act For the relief of 
Doctor Ernest B. Dunlap. 

49 St. 2210; Jan. 20, 19'36; C. 16-An Act For the relief of Con
stantin Gilia. 

49 St. 2222; Feb. 14, 19G6; C. 71-An Act For the relief of Lynn 
Brothers' Benevolent Hospital. 

491 St. 2222; Feb. 14, 19,36; C. 72-An Act For the relief of 
E. E. Sullivan. 

49 St. 2223; Feb. 14, 1936; C. 73-An Act For the relief of 
A. E. Taplin. 

49 St. 2246; Apr. 10, 1936; C. 201-An Act For the relief of 
Mrs. Earl H. Smith.73 

49 St. 2246; Apr. 10, 1936; C. 202-An Act For the relief of the 
Ward Funeral Home. 

49 St. 2246; Apr. 10, 1936; C. 204-An Act For the relief of 
David Duquaine, Junior. 

49 St. 2247; Apr. 10, 19'36; C. 205--An Act For the relief of 
Thomas F. Gardiner. 

49 St. 2263; May 4, 1936; C. 287-An Act For the relief of Edith 
H. Miller. 

49 St. 2296; May 15, 1936 ; C. 415--An Act For the relief of 
Maizee Hamley.74 

49 St. 2317; June 15, 19'36; C. 564-An Act For the relief of 
E. W. Jermark. 

49 St. 2319; June 15, 19'36; C. 569-An Act For the relief of 
Grant Anderson. 

49 St. 2325; June 19, 19'36; C. 614-An Act For the relief of 
Juanita Filmore, a minor. 

49 St. 2326; June 19', 19'36; C. 6~1~An Act For the relief of 
Doctor Harold W. Foght. 

49 St. 2342; June 22, 1936; C. 71~An Act For the relief of 
Joseph Watkins. 

49 St. 2343; June 22, 1936; C. 717-An Act Validating certain 
applications for and entries of public lands, and for other 
purposes. 

49 St. 2368; June 29, 1936; C. 871-An Act Validating certain 
conveyances by Kickapoo Indians of Oklahoma made prior 
to February 17, 1933, providing for actions in partition to 
certain cases. 

49 St. 2385; Feb. 25, 19'36; Concurrent Res. Five Civilized Tribes 
of Indians. 75 

49 St. 2385; Mar. 3, 19'36; Concurrent Res. Five Civilized Tribes 
of IndianS.76 

50 STAT. 

50 St. 68; Apr. 17, 1837; C. 108-An Act To amepd the last two 
provisos, section 26, Act of Congress approved March 3, 
1921 ( 41 st. 1225-1248) . 77 

50 St. 69; Apr. 17, 1937; C. 111-An Act To authorize the acqui
sition of 640 acres of land for the use and benefit of the 
Santa Rosa Band of Mission Indians, State of ·California.78 

50 St. 70; Apr. 20, 1937; C. 114-An Act To authorize the Secre
tary of the Interior to exchange certain lands and water 
rights in Inyo and Mono Counties, California, with the city 
of Los Angeles, and for other purposes.79 

n Sg. 46 St. 1070. 
1s S. 49 St. 1597. 
74 Sg. 39 St. 582. 
75 Sg. 49 St. 1160 . 
76 S,q. 49 St. 1160. 
11 Ag. 41 St. 1225. 
78 S. 50 St. 755. 
79 Cited: Op. Sol., M. 2923.2, June 2, 1937. 
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50 St. 72 ; Apr. 22, 1937 ; C. 123-An Act To reserve certain public 
domain in California for the benefit of the Capitan Grande 
Band of Mission Indians.80 

50 St. 169; May 18, 1937; C. 223-An Act Making appropriations 
for the Legislative Branch of the Government for the fiscal 
year ending June 30, 1938, and for other purposes.81 

50 St. 188; May 19, 1937; C. 227-An Act Amending section 2 
of Public Law Numbered 716 of the Seventy-fourth Con
gress, being an Act entitled "An Act to relieve restricted 
Indians whose lands have been taxed or have been lost by 
failure to pay taxes, and for other purposes." 82 25 U. S. C. 
412a ( 49 St. 1542, sec. 2). 

50 St. 210; May 27, 1937; C. 27Q-An Act to reimpose a trust on 
certain lands allotted on the Yakima Indian Reservation.83 

50 St. 213; May 28, 1937; C. 277-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1937, and prior fiscal years to provide 
supplemental appropriations for the fiscal years ending June 
30, 1937, and June 30, 1938, and for other purposes.84 

GO St. 239; May 28, 1937; C. 28Q-An Act to reserve certain lands 
in the State of Utah for the Kanosh Band of Paiute Indians. 

50 St. 239; May 28, 1937; C. 281-An Act To reserve certain lands 
in the State of Utah for the Shivwitz Band of Paiute 
Indians. 

50 St. 241; May 28, 1937; C. 283-An Act To reserve certain 
lands in the State of Utah for the Koosharem Band of 
Paiute Indians. 

50 St. 261; June 16, 1937; C. 359-An Act Making appropriations 
for the Departments of State and Justice and for the Judi
ciary, and for the Departments of Commerce and Labor, 
for the fiscal year ending June 30, 1938, and for other 
purposes.85 

50 St. 319; June 28, 1937; C. 383-An Act To establish a Civilian 
Conservation Corps, and for other purposes. Sec. 1-16 
U. S. C. 584; Sec. 7-16 U. S. C. 584f: Sec. 8-16 U. S. C. 
584g; Sec. 9·-16 U. S. C. 584h; Sec. 17-16 U. S. C. 584p; 
Sec. 18-16 U. S. C. 584q. 

50 St. 329; June 28, 1937; C. 396-An Act Making appropriations 
for the Executive Office and sundry independent executive 
bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 1938, and for other purposes. 

50 St. 395; June 29, 1937; c. 404-An Act Making appropriations 
for the Department of Agriculture and for the Farm Credit 
Administration for the fiscal year ending June 30, 1938, and 
for other purposes.86 

50 St. 441; June 29, 1937; C. 406--An Act To authorize an appro
priation to carry out the provisions of the Act of May 3, 
1928 ( 45 St. 484), and for other purposes.87 

50 St. 442 ; July 1, 1937; C. 423-An Act Making appropriations 
for the Military Establishment for the fiscal year ending 
June 30, 1938, and for other purposes. 

50 St. 488; July 9, 1937; C. 473-Joint Resolution Providing for 
the participation of the United States in the world's fair 
to be held by the San Francisco Bay Exposition, Incorpo
rated, in the city of San Francisco during the year 1939, 
and for other purposes. 

50 St. 536; July 28, 1937; C. 527-An Act To extend the bound
aries of the Papa go Indian Reservation in Arizona.88 Sec. 1-
25 U. S. C. 463a. Sec. 2-25 U. S. C. 463b. Sec. 3-25 
u. s. c. 463c. 

50 St. 537; July 28, 1937; C. 529-An Act Providing for the sale 
of the two dormitory properties belonging to the Chickasaw 
Nation or Tribe of Indians, in the vicinity of the Murray 
State School of Agriculture at Tishomingo, Oklahoma. 

50 St. 564; Aug. 9, 1937; C. 570~An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1938, and for other purposes.89 Sec. 1, p. 577-25 
u.s. c. 387. 

so Sg. 47 St. 146. 
s1 Cited: Memo. Sol. Oft'., Apr. 14, 1938. 
82 Ag. 49 St. 1542. Cited: Memo. Sol., Nov. 29, 1937, Feb. 14, 1939, 

Feb. 20, 1939. 
ss Sg. 24 St. 388 ; 34 St. 326. 
84 Sg. 25 St. 645, 895; 36 St. 273. S. 52 St. 1114. 
85 Sg. 36 St. 326. 
8e Sg. 43 St. 739 ; 46 St. 805, 1111 ; 49 St. 1448, 1519. S. 52 St. 1169. 
87 S.q. 45 St. 484. S. 50 St. 755. 
as Sg. 36 SL 558: 48 St. 984, 1269; 49 St. 1976. Cited: Op. Sol., 

M. 29560, Dec. 28, 1937. 
89 Sq. 4 St. 442 ; 7 St. 46. 99. 212, 213, 236; 11 St. 614, 729 ; 12 

St. 441, sec. 1 ; 25 St. 645, 895 ; 26 St. 794 ; 27 St. 644 ; 34 St. 375 ; 35 
St. 312, 444, 783; 36 St. 273; 38 St. 604. 742: 41 St. 145, 433, 437. 
1363; 43 St. 139, 636, 1101; 44 St. 560: 45 St. 750; 46 St. 1053; 47 
St. 335, 1418; 48 St. 108, 109. 277, 960, 961, 964, 984, 986, 1033, 
1~27, 1228; 49 St. 183, 184, 213, 327, 333, 336, 584, 891, 1040, 1272, 

50 St. 650; Aug. 16, 1937; C. 651-An Act To authorize the Five 
Civilized Tribes, in suits heretofore filed under their orig
inal Jurisdictional Acts, to present claims to the United 
States Court of Claims by amended petitions to conform 
to the evidence; and to authorize said court to adjud-icate 
such claims upon their merits as though filed within the 
time limitation fixed in said original Jurisdictional Acts.00 

50 St. 699; Aug. 19, 1937; C. 701-An Act To authorize the ex
change of certain lands within the Great Smoky Mountains 
National Park for lands within the Cherokee Indian Res
ervation, North Carolina, and for other purposes.91 

50 St. 700; Aug. 19, 1937; C. 702-An Act To authorize the acqui
·sition by the United States of certain tribally owned lands 
of the Indians of the Shoshone or Wind River Indian Reser
vation, Wyoming, for the Wind River irrigation project. 

50 St. 737; Aug. 21, 1937; C. 725-An Act To create a commission 
and to extend further relief to water users on United States 
reclamation projects and on Indian irrigation projects.92 

50 St. 755; Aug. 25, 1937; C. 757-An Act Making appropriations 
to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1937, and for prior fiscal years, to pro
vide supplemental appropriations for the fiscal year ending 
June 30, 1938, and for other purposes.03 

50 St. 786; Aug. 25, 1937; C. 759-An Act Granting pensions and 
increases of pensions to certain soldiers who served in the 
Indian Wars from 1817 to 1898, and for other purposes.94 

Sees. 1 and 2-38 U. S. C. 381-1. 
50 St. 805; Aug. 25, 1937; C. 770-An Act Limiting the operat-ion 

of sections 109 and 113 of the Criminal Code and section 
190 of the Revised Statutes of the United States with respect 
to counsel in certain cases.us 

50 St. 806; Aug. 25, 1937; C. 772-An Act Providing for thP 
manner of payment of taxes on gross production of minerals, 
including gas and oil, in Oklahoma. 25 U. S. C. 510. 

50 St. 810; Aug. 25, 1937; 0. 778-An Act To authorize the reser
vation of minerals in future sales of lands of the Choctaw
Chickasaw Indians in Oklahoma. 25 U. S. C. 414. 

50 St. 811; Aug. 25, 1937; C. 77D-An Act To authorize the Secre
tary of the Interior to lease or sell certain lands of the 
Agua Caliente or Palm Springs Reservation, California, for 
public airport use, and for other purposes. 

50 St. 844; Aug. 26, 1937; C. 832-An Act Authorizing the con
struction, repair, and preservation of certain public works 
on rivers and harbors, and for other purposes.06 

50 St. 862 ; Aug. 28, 1937; C. 866-An Act To amend section 3 
of the Act of June J8, 1934 (48 St. 984-988), relating to 

· Indian Lands in Arizona.97 25 U.S. C. 463 (48 St. 984). 
50 St. 864; Aug. 28, 1937; C. 868-An Act To authorize the Secre

tary of the Interior to relinquish in favor of the Blackfeet 
Tribe of the Blackfeet Indian Reservation, Montana, the 
interest in certain land acquired by the United States under 
the Federal Reclamation Laws. 

50 St. 872; Aug. 28, 1937; C. 874-An Act Authorizing the es
tablishment of a revolving loan fund for the Klamath In
dians, Oregon, and for other purposes. Sec. 1-25 U. S. C. 
530. Sec. 2-25 U. S. G. 531. S.ec. 3-25 U. S. C. 532. 
Sec. 4-25 U. S. C. 533. Sec. 5:___:_25 U. S. C. 534. Sec. 6-
25 u. s. c. 535. 

50 St. 873 ; Aug. 28, 1937; C. 875-An Act Making further pro
vision with respect to the funds of the Metlakahtla Indians 
of Alaska. 98 

50 St. 884; Aug. 31, 1937; C. 890-An Act Relating to certain lands 
within the boundaries of the Crow Reservation, Montana.99 

50 St. 900; Sept. 1, 1937; C. 897-A n Act To provide subsistence 
for the Eskimos and other natives of Alaska by establishing 
for them a permanent and self-sustaining economy; to en
courage and develop native activity in all branches of the 
reindeer industry; and for other purposes.1 Sec. 1-48 

1459, 1521, 1542, 1764, 1765, 1767, 1772. 1773, 177fi. 1777. 1778. 
1779, 1780, 1967. S. 52 St. 291, 1114. Cited: Memo. Ind. Oft'., Mar. 
13, 1935; Memo. Sol., May 12, 1936, Oct. 8. l 937. 

00 Sg. 43 St. 27, 133, 139, 537; 45 St. 568, 1229 ; 44 St. 568 ; 45 St. 
1229. 

91 Sg. 39 St. 535. Cited: Op. Sol., M. 29961, Oct. 4, 1938. 
V2 Rpy. 49 St. 1206. 
o3 Sg. 24 St. 157; 40 St. 1309; 41 St. 617; 48 St. 1021; 49 St. 181, 

1764; 50 St. 69. 441. 
w Sg. 27 St. 281, 679 : 39 St. 1199 : 44 St. 1361. 
9s Sg. 17 St. 212; 31 St. 844; 35 St. 1107. 
9o Sg. 49 St. 115, 1028, 1622. 
97 Ag. 48 St. 984. Sy. 46 St. 1202. 
9s Sg. 26 St. J 095 ; 36 St. 1101 ; 48 St. 1224. 
oo Sg. 29 St. 506. 
1 S. 52 St. 291, 1114. 
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U. S.C. 250. Sec. 2-48 U. S.C. 250a. Sec. 3-48 U. S.C. 
250b. Sec. 4-48 U. S. C. 250c. Sec. 5-48 U. S. C. 250d. 
Sec. 6-48 U. S. C. 250e. Sec. 7-48 U. S. C. 250f. Sec. 
8-48 U. S. C. 250g. Sec. 9-48 U. S. C. 250h. Sec. 1o--48 
U. S. C. 250i. Sec. 11-48 U. S.C. 250j. Sec. 12-48 U. S.C. 
250k. Sec. 13-48 U. S.C. 25o-L Sec. 14-48 U. S.C. 250m. 
Sec. 15-48 U. S. C. 250n. Sec. 16-48 U. S. C. 250o. Sec. 
17-48 U. S. C. 250p. 

50 St. 955; May 6, 1937; C. 174-An Act For the relief of Edmond 
C. Warren.2 

52 STAT. 

52 St. 80; Feb. 24, 1938 ; C. 33-An Act Amending Acts fixing the 
rate of payment of irrigation construction costs on the 
Wapato Indian irrigation project, Yakima, Wasnington, 
and for other purposes.3 

52 St. 85; Mar. 5, 1938; C. 42-An Act Making appropriations to 
supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1938, and prior fiscal years, to provide 
supplemental appropriations for the fiscal year ending June 
30, 1938, and for other purposes.' 

52 St. 193; Apr. 4, 1938; C. 63-An Act To authorize the Secretary 
of the Interior to grant concessions on reservoir sites and 
other lands in connection with Federal Indian irrigation 
projects wholly or partly Indian, and to lease the lands in 
sucli reserve~ for agricultural, grazing, and other purposes.5 

52 St. 208; Apr. 8, 1938; C. 120--An Act To amend an Act entitled 
"An Act to refer the claim of the Menominee Tribe of Indians 
to the Court of Claims with the absolute right of appeal to 
to the Supreme Court of the United States", approved Sep
tember 3, 1935.6 See 28 U. S. C. A. 259 note. 

5-2 St. 213; Apr. 13, 1938; C. 141-An Act To set aside certain 
lands in Oklahoma for the Cheyenne and Arapahoe Indians. 

52 St. 215; Apr. 13, 1938; C. 144-An Act To provide for a 
flowage easement on certain ceded Chippewa Indian lands 
bordering Lake of the Woods, Warroad River, and Rainy 
River, Minnesota, and for other purposes.7 

52 St. 216; Apr. 13, 1938; C. 145-An Act For the benefit of the 
Goshute and other Indians, and for other purposes.8 

· 

52 St. 248; Apr. 27, 1938; C. 180--An Act Making appropriations 
for the Department of State and Justice and for the Judi
ciary, and for the Departments of Commerce and Labor, for 
the fiscal year ending June 30, 1939, and for other purposes.9 

52 St. 291; May 9, 191-l8 ·; C. 187-An Act Making appropriations 
for the Department of the Interior for the fiscal year ending 
June 30, 1939, and for other purposes.10 Sec. 1, p. 303---25 
U. S. C .. 303. Sec. 1, p. 304-25 U. S. C. 387 ( 45 St. 210, sec. 
1; 1573, sec. 1; 46 St. 290, sec. 1; 1126, sec. 1; 47 St. 100, 
sec. 1 ; 829, sec: 1 ; 48 St. 370, sec. 1 ; 49 St. 186, sec. 1 ; 1769, 
sec. 1; 50 St. 577, sec. 1) .11 Sec. 1, p. 311-48 U. S. C. 50d. 
Sec. 1, p. 312-25 U. S. C. 562.12 Sec. 1, p. 313-25 U. S. C. 
561.13 Sec. 1, p. 315-25 U. S. C. 123b. 

52 St. 347; May 11, 1938; C. 198-An Act To regulate the leasing 
of certain Indian lands for mining purposes.14 Sec. 1-25 
U. S. C. 396a. Also see 25 U. S. C. 396a-396f. Sec. 2-25 
U. S. C. 396b. Also see 25 U. S. C. 461 et seq. Sec. 3-25 
U. S. C. 396c. Sec. 4-25 U. S. C. 396d. Also see 25 U. S. c. 
396a-396f. Sec. 5-25 U. S. C. 396e. Sec. 6-25 U. S. C. 
396~ 1 

52 St. 381; May 17, 1938; C, 236-An Act Making appropriations 
for the Legislative Branch of tre Government for the fiscal 
year ending June 30, 1939, and f'-r other purposes. 

52 St. 410; May 23, 1938; C. 259-An Act Making appropriations 
for the Executive Office and sundry independent executive 

2 Sg. 39 St. 742, sec. 15-20. 
3 Ag. 41 St. 431 ; 42 St. 595. 
4 Sg. 48 St. 22, 1021. 
5 S.Q. 48 St. 984 ; 49 St. 163. 

. 6 Sq. 35 St. 51. An. 49 St. 1085. 
7 Sg. 25 St. 642; 44 St. 617, 2108; 45 St. 431. 
8 Sg. 48 St. 984. 
o Sq. 36 St. 326. 

10 Y.q. 4 St. 442 ; 7 St. 46, 99, 212, 213. 236 ; 11 St. 614, 729 ; 12 St. 
220, sec. 10; 441, sec. 1 ; 18 St. 177; 25 St. 645, 895 : 26 St. 794 ; 27 
St. 644 : 28 St. 451 ; 34 St. 375; 35 St. 312. 444. 783 ; 36 St. 273; 
38 St. 604, 742; 41 St. 415, 437, 1363; 43 St. 636; 44 St. 560, 688; 
45 St. 312. 750. U64; 46 St. 391, 1053; 47 St. 335; 48 St. 109, 900, 

·961, 984, 986, 1033, 1227; 49 St. 378, 891, 1040, 1250, 1521, 1542, 1967; 
50 .St. 571, 572, 573, 574, 575, 580, 581, 586, 590, 900. S. 52 St. 1114. 
Cited: 71st Cong., 2d sess., il. Rept. No. 897; Op. Sol., M. 29669, Aug. 1, 
19~8 ; Memo. Acting Sol., Aug. 2, 1938. 

n S. 53 St. 700. sec. 1. 
12 S. 53 St. 707, sec. 1. 
1s S. 53 St. 708, sec. 1. 
14 Sg. 48 St. 984. Cited: U. S. v. Watasbe, 102 F. 2d 428. 

bureaus, boards, commissions, and offices, for the fiscal year 
ending June 30, 1939, and for other purposes. 

52 St. 593 ; May 31, 1938; C. 304-An Act To authorize the 
withdrawal and reservation of small tracts of the public 
domain in Alaska for schools, hospitals, and other purposes. 

.48 U.S. C. 353a. 
52 St. 605; June 1, 1938; C. 310--An Act To authorize payments 

in lieu of allotments to certain Indians of the Klamath 
Indian Reservation in the State of Oregon, and to regulate 
inheritance of restricted property within the Klamath Res
ervation. Sec. 1-25 U. S. C. 551 ; Sec. 2-25 U. S. C. 552; 
Sec. 3-25 U. S. C. 553; Sec. 4-25 U. S. C. 554; Sec. 5---
25 U. S. C. 555 ; Sec. 6-25 U. S. C. 556. 

f)2 St. 633 ; June 8, 1938; C. 328-An Act To amend the Federal 
Aid Act, approved July 11, 1916, as amended and supple
mented, and for other purposes.15 

52 St. 636; June 10, 1938; C. 33()-Joint Resolution To authorize 
an appropriation to aid in defraying the expenses of the 
observance of the seventy-fifth anniversary of the Battles of 
Chickamauga, G~orgia, Lookout Mountain, Tennessee, and 
Missionary Ridge, Tennes~~8 ; and commemorate the one
hundredth anniversury of the removal from Tennessee of 
the Cherokee Indians, at Chattanooga, Tennessee, and at 
Chickamauga, Georgia, from September 18 to 24, 1938, inclu
sive ; and for other purposes. 

52 St. 667; June 11, 1938; C. 348-An Act Making appropriations 
for the fiscal year ending June 30, 19·39, for civil functions 
administered by the War Department, and for other purposes. 

52 St. 685; June 15, 19'38; C. 386-An Act To provide funds for 
coo[Jeration with School District Numbered 2, Mason County, 
State of Washington, in the construction of a public-school 
building to be available to both white and Indian children. 

52 St. 688; June 15, 1938; C. 390-An Act Authorizing the SPc
retary of the Treasury to transfer on the books of the 
Treasury Department to the credit of the Chippewa Indians 
of Minnesota the proceeds of a certain judgment erroneously 
deposited in the Tteasury of the United States as public 
money.16 

52 St. 696; June 15, 1938; C. 435~An Act To amend section 2139 
of the Revised Statutes, as amended.17 Sec. 1-25 U. S. C. 
241; Sec. 2 and 3-See Historical Note 25 U. S.C. A. 241. 

52 St. 69'7; June 15, 1938; C. 436--An Act To divide the funds 
of the Chippewa Indians of Minnesota. between the Red 
Lake Band and the remainder of the Chippewa Indians of 
Minnesota, organized as the Minnesota Chippewa Tribe.18 

52 St. 710; June 16, 1938; C. 464:-An Act Making appropriations 
for the Department of Agriculture and for the Farm Credit 
Administration for the fiscal year ending June 30, 1939, 
and for other purposes.19 

52 St. 752; June 16, 1938; C. 466-An Act To authorize a survey 
of the old Indian trail and the highway known as "Ogle
thorpe Trail" with a view o~ constructing a national roadway 
on this route to be known as "The Oglethorpe National Trail 
and Parkway." 

52 St. 778; June 20, 1938; C. 524-An Act To purchase certain 
private lands within the Shoshone (Wind River) Indian 
Reservation. 

52 St. 778; June 20, 1938; C. @5--An Act To authorize an appro
priation for repayment to the Middle Rio Grande Conservancy 
District, a subdivision of the State of New Mexico, of the 
share of the said district's construction and operation and 
maintenance costs applicable to certain properties owned by 
the United States, situate in Bernalillo County, New Mexico, 
within the exterior boundaries of the district; to authorize 
the Secretary of the Interior to contract with said district 
for future operation and maintenance charges against said 
lands: to authorize appropriation for extra construction 
work performed by said district for the special benefit of 
certain Pueblo Indian lands and to authorize appropriation 
for construction expenditures benefiting certain acquired 
lands of Pueblo Indians of the State of New Mexico.20 

52 St. 809; June 21, 1938; C. 554-Joint Resolution Making appro
priations for work relief, relief, and otherwise to increase 
employment by providing loans and grants for public works 
project.21 

15 S.Q. 39 St. 355 ; 42 St. 212 ; 45 St. 750 ; 46 St. 805. 
1s Sg. 25 St. 642. 
17 A.Q. 4 St. 564. sec. 4 ; 13 St. 29 : 19 St. 244. R.Q. 29 St. 506. Sg. 

1 St. 9, sec. 33; 334, sec. 4 ; 5 St. 516, sec. 1 ; 27 St. 260. 
18 Sg. 25 St. 642 ; 44 St. 555 ; 45 St. 423. 
10 Sg. 43 St. 739 ; 46 St. 805 : 49 St. 1520. 
20 Sg. 43 St. 636: 49 St. 887. 
21 Cited: Memo. Sol., Dec. 13, 1938. 
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52 St. 1034; June 24, 1938; C. 645-An Act Relating to the tribal 
and individual affairs of the Osage Indians of Oklahoma.22 

52 St. 1037; June 24, 1938; C. 648-An Act To authorize the 
deposit and investment of Indian funds.23 Sec. 1-2'5 U.S. C. 
162a; Sec. 3-See Historical Note 25 U. S. C. A. 162a. 25 
USCA 162a Historical Note: Section 2 of Act of Juri~ 24, 
1938, cited to the text repealed Act of May 25, 1918, c. 86, 
sec. 28, 40 St. 591, which was contained in former sec. 162 
of this title, and all inconsistent acts. 

52 St. 1114; June 25, 1938; C. 681-An Act Making appropri
ations to supply deficiencies in certain appropriations for 
the fiscal year ending June 30, 1938, and for prior fiscal 
years, to provide supplemental appropriations for the fiscal 
years ending June 30, 1938, and June 30, 19-39, and for other 
purposes. 24 

52 St. 1169; June 25, 1938; C. 68~An Act To amend the Act 
of Congress entitled "An Act to· establish an Alaska Game 
Commission, to protect game animals, land fur-bearing ani
mals, and birds in Alaska, and for other purposes", ap
proved January 13, 1925, as amended.25 Sec. 1-48 U. S.C. 
206; Sec. 2-48 U. S. C. 207; Sec. 4-48 U. S. C. 198; Sec. 
~48 u. s. c. 199. 

52 St. 1173; June 25, 1938 C. 687-An Act To provide for con
veying to the State of North Dakota certain lands within 
Burleigh County within that State for public use. 

52 St. 1174; June 25, 1938; C. 689-An Act To amend an Act 
approved June 14, 1906 (34 St. 263) entitled "An Act to 
prevent aliens from fishing in the waters of Alaska." 26 48 
u.s. c. 253. 

52 St. 12.07; June 25, 1938; C.' 71Q-An Act Authorizing the Sec
retary of the Interior to pay salaries and expenses of the 
chairman, secretary, and interpreter of the Klamath General 
Council, members of the Klamath. Business Committee and 
other committees appointed by said Klamath General Coun
cil, and official delegates of the Klamath Tribe. 

52 St. 1209; June 28, 1938; C. 776--An Act Conferring jurisdiction 
upon the United States Court of Claims to hear, examine, 
adjudicate, and render judgment on any and all claims 
which the Ute Indians or any Tribe or Band thereof may 
have against the United States, and for other purposes.27 

52 St. 12.12; June 28, 1938; C. 777-An Act Authorizing the Red 
Lake Band of Chippewa Indians in the State of Minnesota 
to file suit in the Court of Claims, and for other purposes.211 

52 St. 1213; June 28, 1938; C. 779'----An Act To authorize the 
sale of certain lands of the Eastern Band of Cherokee 
Indians, North Carolina. 

52 St. 1241; June 29, 1938; C. 81~An Act To establish the 

22 Ag. 45 St. 1478. 
23 Rg. 40 St. 591, sec. 28. 
24 S ,q. 25 St. 895; 43 St. 886; 46 St. 1053; 47 St. 110; 48 St. 366, 

376, 1021. 1227; 49 St. 181, 1763, 1764, 1780; 50 St. 222, 564, 570, 571, 
576

5 
577, 591, 900; 52 St. 291. Ag. 50 St. 564. 

2 Ag. 43 St. 739; 46 St. 1111. Sg: 50 St. 395. 
26 Ag. 34 St. 263. 
27 Sg. 48 St. 984 ; 49 St. 584. Oited: Memo. Sol., Aug. 27, 1938. 
28 Sg. 13 St. 667 ; 25 St. 642. 

Olympic National Park, in the State of Washington, and 
for other purposes. Sec. 5-16 U. S. 255. 

52 St. 1243; June 29, 1938; C. 814-An Act To authorize the 
Secretary of the Interior to place certain records of Indian 
tribes of Nebraska with the Nebraska State Historica-l So
ciety, at Lincoln, Nebraska, under rules and regulations to 
be prescribed by him. 

52 St. 1274; Apr. 6, 1938; C. 89-An Act For the relief of em
ployees of the Indian Service for destruction by fire of 
personally owned property in Government quarters at the 
Pierre Indian School, South Dakota. 

52 St. 1293; Apr. 13, 1938; C. 154-An Act For the relief of 
Frank Christy and other disbursing agents in the Indian 
service of the United States. 

52 St. 1298; Apr. 15·, 19'38: C. 164-An Act For the relief of Nelson 
W. Apple, George Marsh. and Camille Carmignani. 

52 St. 1299 ; Apr. 15, 1938; C. 166--An Act To extend the Met
lakahtla Indians' Citizenship Aet.2

u 

52 St. 1308; May 16, 1938; C. 221-An Act For the relief of 
Wilson H. Parks, Elsa Parks, and Jessie M. Parks. 

52 St. 1326; June 14, 1938; C. 369~An Act For the relief of Mr. 
and Mrs. James Crawford. 

52 St. 1331; June 15, 1938; C. 408-An Act For the' relief of 
Josephine Russell. 

52 St. 1334; June 15, 1938; C. 414--An Act For the relief of the 
estate of Lillie Liston, and Mr. and Mrs. B. W. Trent. 

52 St. 1347; June 15, 1938; C. 451-An Act For the relief of 
Sibbald Smith. 

52 St. 1348; June 15, 1938; C. 452-An Act For the relief of the 
Long Bell Lumber Company. 

52 St. 1353; June 16, 1938; C. 502-An Act For the relief of 
IPilomeno Jiminez and Felicitas Dominguez. 

52 St. 1355; June 16, 1938; C. 5017-An Act For the relief of C. G. 
Bretting Manufacturing Compariy.30 

52 St. 1363; June 20, 1938; C. 547-An Act For the relief of 
certain individuals in connection with the construction, op
eration, and maintenance of the l!"ort Hall Indian irrigation 
project, Idaho. 

5~ St. 1382; June 23, 19<38; C. 621- An Act For the relief of 
Moses Red Bird. 

52 St. 1395; June 25, 1938; C. 656-An Act For the relief of 
William C. Willahan. 

52 St. 1408; June 25, 1938; C. 721-An Act For the relief of 
John Fanning. 

52 St. 1412; June 25, 19o38; C. 732-An Act For the' relief of 
John Haslam. 

52 St. 1418; June 25, 1938; C. 74~An Act For the relief of 
William F. Bourland. 

52 St. 143-7; June 29, 1938; C. 833-An Act For the relief of 
William Monroe. 

52 St. 1438; June 29, 1938; C. 834-An Act For the relief of 
Emons Wolfer. 

w Sg. 48 St. 667. 
ao Sg. 12 St. 220, sec. 10; 441, sec. 1; 18 St. 177. 

. ~ l 
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Letter from Asst. Sec'y to A. G., July 16, 1938, Power of Secre-

tary-Navajo Grazing Regulations. 
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Memo. Sol., Nov. 28, 1938, Trust Agreements. 
Memo. Sol. Off., Nov. 29, 1938, Law and Order-Removal of 
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Feb. 17, 1939,, Criminal Jurisdiction of Tribes; 
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March 24, . 1939, Investigation of Alleged Conversion of 
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PART I. COMPILATIONS OF FEDERAL INDIAN LAWS, TREATIES AND REGULATIONS 

1. COLLECTIONS OF STATUTES 
U. S. Department of Interior, Office of Solicitor, Statutory 

Compilation of the Indian Law Survey: A Compendium 
of Federal Laws and Treaties Relating to Indians (1940, 
46 vols. mimeo.). 

United States Code Annotated (192'5; cumulative supplements), 
esp. Title 25, "Indians." 

Mason's United States Code Annotated (1926; supplements), 
esp. Title 25, "Indians." 

United States Code (1934; cumulative supplements), esp. Title 
25, "Indians." 

Federal Code Annotated (19-36; supplements), esp. Title 25, 
"Indians." 

2. COLLECTIONS OF TREATIES 
Iudlan Treaties, Laws, Regulations (1826). 
Indian Treaties: 1778-1837 (1837). 
Revision of Indian Treaties in Force in 1873 ( 1873) . 
Kappler, Indian Laws and Treaties, vol. 1 (2d ed., 1904), (Laws 

to Dec. ·1, 1902) ; voL 2 ( 2d ed., 1904) (Treaties) ; vol. 3 
(1913) (Laws to Dec. 1, 1913) ; voL 4 (1929) (Laws to 
March 4, 1927). 

3. DIGESTS OF CASES AND CASE LAW 
American Digest System, "Indians." 
M'urchJson, Dige~ of Decisions Relating to Indian Affairs 

(1901). . 
Ruling Case Law, vol. 14 (1916; supplements), "Indians." 

Corpus Juris, vol. 31 (1923; supplements), "Indians." 
l!,ederal Digest vol. 8 ( 1927 ; supplements), "Indians." 
American Juri;prudence, vol. 27 (1940), "Indians." 

4. COLLECTIONS OF REGULATIONS 
Regulations of the Indian Office ( 1884). 
Regulations of the Indian Office (1894). 
Regulations of the Indian Office (1904). 
Rules and Regulations governing the Department of Interior, 

Pt.4 (1907). . _" . , 
Code of Federal Hegulations (1939- ) , esp. Title 25, Indians. 
u. S. Interior Dept., Indian Field Service-Regulations (1939). 

5. MISCELLANEOUS 
Colonial and State Laws Relating to Indians: 1633 to 1831 

(1832). 
Laws, Decisions, and Regulations Affecting the Work of the 

Commissioner to the Five Civilized Tribes, 1892-1906 (1906). 
Laws Relating to the Five Civiliz d Tribes: 1890-1914 (1915). 
Barney, Laws Helating to Osage Tribe of Indians: 1824-1929 

(1929). . 
U. S. Interior Dept., Executive Orders Relating to Indian Res

ervations: vo1. 1: May 14, 1855-.July 1, 1912 (1912) ; vol. 
2 : July 1, 1912-J uly 1, 1922 ( 1922). 

U. S. Interior Dept., General Data concerning I11dian Reserva
tions ( 1929). 

For list of Indian Tribal Constitutiom; and Charters, see Chap. 
7, p. 129 of text. 

PART II. LITERATURE ON INDIAN LAW 

1. PERIODICAL LITERATURE 
ABBOT, Austin, Indians and the Law (1888) 2 HARV. L. REV. 

167. -
BEAGLEHOLE, Ernest, Ownership and Inheritance in an Indian 

Tribe (1935) 20 IA. L. REV. 304. 
BLACKMAR, F. W., Indian Education (1892) 2 AM. ACAD. POL. 

AND SOC. SCI. 813. 
BROSIUS, S. M., Turning the Indian Loose (1917) 23 CASE 

AND COM. 739. 
BROWN, Ray A., The Indian Problem and the Law (1930) 39 

YALE L. J. 307. United States of America's New Departure 
in Dealing with its Native Indian Population (1936) 18 J. 
COMP. LEG. 129. 

BROWN, Robert C., The Taxation of Indian Property (1931) 15 
MINN. L. REV. 182. 

CABELL, J. V., Descent and Distribution of Indian Lands 
(1932) 3 OKLA. S. B. J. 208. 
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CAIN, Gordon, Indian Land Titles in Minnesota (1918) 2 MINN. 
L. REV. 177. 

CANFIELD, George F., Legal Position of the Indian (1881) 15 
AM. L. REV. 21. 

CHASE, Hiram, The Law and The American Indians in America 
(1911) 9· OHIO L. R. 345. 

CHICAGO RECORD, Indians as Witnesses (1900) 61 ALBANY 
L. J. 143. 

COHEN, Felix S., How Long Will Indian Constitutions Last? 
(1939) 6 INDIANS AT WORK No. 10, p. 40. Indian Rights 
and the Federal Courts (1940) 24 MINN. L. REV. 145. 

COHEN, L. K., Treaty of New Echota, Ratified May 23, 1836 
(1936) 3 INDIANS AT WORK No. 19. 

COLYA, A. S., Indians (1895) 14-17 TENN. BAR ASSO. 144. 
DESTY, Robert, Note on Indian country-Federal jurisdiction 

(1882) 11 FED. 51. Note on Indian country (1882 to1883) 
14 FED. 541. 

DIXON, Dr. Joseph K., The Indian (1917) 23 CASE AND 
COM. 712. 
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EVANS, J. J., Adverse possession against the Federal Govern
ment does not form basis of title, rule applies in action 
by full-blood Indian heirs ( Tobley v. Dekinder (Okla.) 237 
Pac. 617) (19>26) 6 B. U. L. REV. 37. 

FLICKINGER, Samuel J., A Lawyer Looks at the American 
Indian, Past and Present (April-May 1939) 6 INDIANS 
AT WORK Nos. 8 and 9'. 

FLYNN, Clinton R., The Legal Status of the Indians in U. S. 
(1906) 62 CENT. L. J. 399. 

GATES, Merrill E., Address on Land and Law as Agents in 
Educating Indians ( 1886) 21 AM. J. SOC. SCI. 112. 

GOODRICH, Cha uncey Shafter, The Legal Status of the Cal
ifornia Indian (1926) 14 CALIF. L. REV. 83, 157. 

HAGAN, Horace H., Tribal Law of the American Indian (19'17) 
23 CASE AND COM. 735. 

HARSHA, William Justin, Law for the Indians (1882) 134 N. A. 
REV. 272. 

HILL, W. W., Notes on Pima Land Law and Tenure (1936) 
AMER. ANTH., N. S. 38, 586. 

HORNBLOWER, William B., Legal Status of Indians (1891) 
14 A. B. A. Rept. 261. 

HOUGHTON, N. D., The Legal Status of Indian Suffrage in the 
United· States (1931) 19· CALIF. L. REV. 507. 

ICKES, Harold L., Federal Senate and Indian Affairs (1930) 
24 ILL. L. REV. 570. 

JACOB, Harvey D., Uncle Sam, The Great White Father (1917) 
23 CASE AND COM. 703. 

JAMES, James Alton, English Institutions and the American 
Indian (1894) 12 J. H. UNIV. STUDIES 467. 

KNOEPFLER, Karl J ., Legal Status of American Indian and 
His Property (192,2) 7 IA. L. B. 232. 

KRIEGER, Heinrich, Principles of the Indian Law and the 
Act of June 18, 1934 (1935) 3 GEO. WASH. L. REV. 279. 

KUSW A, M. \V., Criminal Law, Jurisdiction, Indians (State v. 
Rufus (Wis.) 237 N. W. 67) (1931) 16 MARQ. L. REV. 57. 

KYLE, James H., How Shall the Indians be Educated (1894) 
159 N. A. REV. 434. 

L. M. C., Tax on Income Received from Sales of Mineral Re
sources (Leahy v. State Treasurer of Oklahoma (Okla.) 
49 Pac. 2d 570) (1936) 24 GEO. L. J. 486 and 45 YALE 
L. J. 726. 

L. M. G., India ns, Jurisdiction of State Laws (Woodin v. Seeley, 
252 N. Y. Supp. 818) (1932) 9 N. Y. U. L. Q. REV. 498. 

LAMBERTSON, G. U., Indian Citizenship (1886) 20 AM. L. 
REV. 183. 

J..~EE, Francis B., Legal Status of Indians and Negroes (1892) 
15 N. J. L. J. 103. 

McNICKLE, D'Arcy, Four Years of Indian Reorganization (1938) 
5 INDIANS AT WORK No. 11. 

MAC KENZIE, N. A. M., Indians and Treaties in Law (Rex 
v. Syliboy (1929) 1 D. L. R. 307) (1929) 7 CAN. B. R. 561. 

MAC LEOD, W. C., Law, Procedure and Punishment in Early 
Bureaucracies (1934) 25 J. CRIM. L. 225. Police and Pun
ishment Among Native Americans of the Plains (1937) 28 
J. CRIM. L. 181. 

MESERVE, J. B., Cadmus of the Cherokees (1934) 5 OKLA. 
S. B. J. 130. 

MUELLER, Louis C., Administration of Reservation Law and 
Order under the Indian Reorganization Act (1936) 3 IN
DIANS AT WORK No. 24. 

OSKISON, John N., In Governing the Indian Use the Indian 
( 1917) 23 CASE, AND COM. 722. 

PARKER, Arthur C., Civic and Government Ideals of the Iro
quois Confederation (19>17) 23 CASE AND COM. 717. 

PLATT, Orville H., Problems in the Indian Territory (1895) 
160 N. A. Rev. 195. 

POUND, Cuthbert, Nationals Without a Nation (1922) 22 COL. 
L. REV. 97. 

QUAIL, K. F., Tragic Story of Pueblo Indian Land Titles . (1937) 
6 J. B. A. KAN. 158. 

REEVES, John R. T., Memorandum on Senecas and other 
Indians of the Five Nations of New York, H. Doc. No. 
1590, 63d Cong., 3d sess. 1915. Probating Indian Estates 
(1917) 23 CASE AND COM. 727. 

RENEHAN, A. B., Pueblo Lands Act (1927) 33 N. M.S. B. A. 72. 
RICE, vV. G., The Position of the American Indian in the Law 

of the United States (1934) 16 J. COMP. LEG. 78. 
ROSSER, Judge E. N., A New Acquisition as Applied to Inher
. ited Lands of the Five Civilized Tribes (1909) 3 OKLA. 

B. A. 159. 
RUSSELL, Isaac Franklin, The Indian Before the Law (1909) 

18 YALE L. J. 328. 

SEYMOUR, Flora \Varren, Land Titles in the Pueblo Indian 
Country (1924) 10 A. B. A. JOUR. 36. 

SHINN, P. A., Chief Justice Marshall and the American Indian 
(1917) 23 CASE AND COM. 842. 

SIBBALD, Andrew T., Indian Jails (1902) 14 GREEN BAG 437. 
STEW ART, J. M., Land Acquisition for Indian Use, Reorganiza

tion Number, INDIANS AT WORK, July 1936. 
STONE, J. C., Present Status of Indian Land Law (1919) 9 

OKLA. B. A. 72. 
SUMMER, W. G., The Indians in 1887 (1895) 3 FORUM 254. 
T. I. S., Restrictions upon Disposition ( Cornelias v. Frank 

(Okla.) 48 Pac. 2d 1064) (1936) 24 GEO. L. J. 497. 
THAYER, James Bradley, A People Without Law (1891) 68 

ATL. MONTH. 540, 676. 
THOMPSON, Joseph J., Law Among the Aborigines (1924) 6 

ILL. L. Q. 204. 
TYDINGS, Thomas J., Rights of Indians on Public Lands 

(1917) 23 CASE AND COM. 743. 
VARNEY, George J., The Indian Remnant in New England 

<1901) 13 GREEN BAG 399. 
WATSON, Editha L., The Indian as a Lawyer (1930) 

7 DICTA 10. 
WEEDEN, W. B., Indian Money as a Factor in New England 

Civilization (1884) 2 J. H. UNIV. STUDIES 385. 
WESTWOOD, C. T., Indian Colony Held to. be "Indian Country" 

in Supreme Court Decision (1938) 5 INDIANS AT WORK 
No. 7. Legal Aspects of Land Acquisition, prepared for 
First Inter-American Conference on Indian Life, Patzcuaro, 
Mexico, Office of Indian Affairs, April 1940. 

\VHEAT, T. ·w., New Land-A L asting Indian H eritage (1936) 
4 INDIANS AT WORK No. 8. 

WIGMORE, John H., The Federal Senate as a Fifth Wheel 
(1929') 24 ILL. L. REV. 89. 

WILLIS, John W., Indian Eloquence in a Judicial Forum (1916) 
82 CENT. L. J. 64. 

WISE, Jennings C., ~Indian Law and Needed Reforms (1926) 
12 A. B. A. JOUR. 37. 

14 A. B. A. REPT. 12 (1891) Open Forum on Legal Status of 
Indians. 

15 A. B. A. REPT. 423, (1892) Report of Committee on Law 
and Courts for Indians submitted to annual meeting of 
Association. 

16 A. B. A. REPT. 351 (1893) Report of Special Committee on 
Indian Legislation. 

39 COL. L. REV. 9·86 (1939') Discrimination. 
25 HARV. L. REV. 733 (1912) Indians and the United States. 
39 HARV. L. REV. 780 (19,26) Restrictions imposed on land 

purchased for Indian by Secretary of Interior (United States 
v. Brown, 8 F . . 2d 564). 

39 HARV. L. REV. 895 (1926) Conflict of Laws, Legitimation, 
Effect of Indian Tribal Law (Green v. Wilson (Okla.) 240 
Pac. 1051). 

51 HARV. L. REV. 707, 712, fn. 36 (1938) Note on exemption 
from state taxation of profits from leased Indian land 
(Gillespie v. Oklahoma, 257 U. S. 501 (1922)). 

INDIANS AT WORK-Indian Legislation, vol. 1, No. 13 (1934). 
Special Reorganization Number (July 1936). 

9 J. H. UNIV. STUDIES 541 (1891) The Character and Influ
ence of the Indian Trade in Wisconsin. 

52 JUST. PEACE 737 (1888) Red, Marrying. 
13 L. R. A. 542 (189,1) Right of Indians to resort to state courts 

for redress of wrongs (Missouri Pac. R. Co. v. Cullers, 81 
Tex. 482). 

24 MICH. L. REV. 865 (1926) Indian allotments exempt from 
State Inheritance Tax (Childers v. Beaver, Sup. Ct. Adv. 
Ops. 202). 

9 N.Y. U. L. Q. REV. 498 (1932) Indians-Jurisdiction of State 
Laws-Note on Woodin v. Seeley, 141 Misc. 207, 252 N. Y. 
Supp. 818 ( 1931). 

3 OKLA. S. B. J. 146 (1932) Some interesting cases on bank
ruptcy as regarding Osage Indian headrights. 

11 VA. L. REG. N. S. 619 (1926) State and Federal Jurisdiction 
in Indian Affairs-Habeas Corpus. 

7 YALE L. J. 193 (1898) Voting precincts-Establishment
Indians-Citizenship. Note on State ex rei. Tompton et al. 
v. Denoyer et al. Count Commissioners, N. W. Rep. (N.D.) 
1014. 

9 YALE L. J. 373 (1900) Indians-capacity to Sue-Ejectment. 
Note on Johnson v. L. I. R. Co., 56 N. E. 992 (N. Y.). 

13 YALE L. J. 250 (1904) Legal Status of the Indians-Validity 
of Indian Marriages-Comment. 
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18 YALE L. J. 366 (1909) Indians-Actions-Jurisdiction of 
State. Note on Deragon v. Sero, 118 N. W. 839. 

31 YALE L. J. 331 (1922) Jurisdiction-Indian Courts-Powers 
of State Courts in Controversies over Indian Reservation 
Lands. Note on unreported N. Y. Case. Wilkins v. Snow, 
Oct. 25, 1921. 

36 YALE L. J. 142 (1926) Constitutional Law-Ore extracted 
from Indian ·land not taxable by State. Note on Jaybird 
Mining Co. v. Weir, 46 Sup. Ct. 592 (1926). 

2. TEXTS 
ABEL Annie Heloise The Slaveholding Indians (Vol. 1, The 

~erican Indian 'as Slaveholder and Secessionist ; Vol. 2, 
The American Indian as Participant in the Civil War; 
Vol. 3, The American Indian under Reconstruction) (SI) 
1915-1925. 

ANDREWS, James De Witt, American Law (AL) 1900, pp. 231, 
235, 600, 601. 

APPLETON, John, Rules of Evidence (RE) 1860, pp. 271, 272. 
BAKER, A. J., Annotated Constitution of the United States 

(ACU) 1891. 
BALDWIN, Henry, A General View of the Origin an~ Nature of 

the Constitution and Government of the Umted States 
(GVO) 183-7, pp. 87, 94, 95. 

BARRINGER, Daniel Moreau, and ADAMS, John Stokes, The 
Laws of Mines and Mining in the United States (LMM) 
1911, pp. 253, 568-570. 

BENNETT, John E., Law of Titles to Indian Lands (LTI) 
1917. 

EIKLE, Henry Wolf, Constitutional Power of Congress over the 
Territory of the United States (CPO) 1901 (Amer. Law Reg., 
vol. 49 supp.) pp. 99-100. 

BLACK, Henry Campbell, Intoxicating Liquors (IL) 1892, pp. 
35, 395, 427. The Law of Tax Titles ('l'T) 1893, p. 53. 

BLACKSTONE, Sir William, Commentaries on the Laws of Eng
land in Four Books with notes by William Draper Lewis 
(OLE) 1900, Book 2, pp. 1-9. 

BLAKEMORE, Arthur W., Prohibition (P) 3d ed. 1927, sec. 
1276. 

BLANCHARD, G. A., and WEEKS, Edw. P., The Law of Mines, 
Minerals and Mining Water Rights (MMM) 1877, p. 93. 

BLEDSOE, S'. T., Indian Land Laws (ILL) 2d ed. 1913. 
BOONE Charles T. Law of Real Property (RP) 1901, sec. 464. 
BOUTWELL, George S., The Constitution of the United States 

at the End of the First Century (OUS) 1895, pp. 190, 288, 
342,390. 

BOYD, J. P., The Expanding Treaty Power, Selected Essays on 
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Application of federal legislation to, 110, 139, 203·, 230, 232, 

264 
Application of state laws to, 117, 140, 202, 230, 264 
General Allotment Act aS\ affecting, 117, 139, 230 
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Force of tribal custom and laws on, 120, 137ff 

DOMESTIC RELATIONS 
Federal control over, 137ff 
State control over, 120, 137 
Tribal power over, 

Customs and traditions, effect of, 137 
Generally, 4, 120, 122, 137ff, 218 
Property relations of husband and wife, 137 

Validity of tribal marriage and divorce 5, 138ff 
EDUCATION, INDIAN. See 3lso SCHOOLS. 

Compulsory, 118, 241 
Congressional appropriRtions for, 12, 14, 20, 75, 79, 180, 

239ff 
Restrictions, 79ff, 242, 346 

Persons eligible for school attendance, 81, 241 
Of Alaskan Natives, 406 
Of New York Indians, 419 
Right of Indian 

To attend federal schools, 2:7, 30, 238 
To attend state schools, 180, 241ff 

Treaty provisions re, 50, 51, 239, 249 
Use of tribal funds for, 240, 242, 337, 346 

EMINENT DOMAIN. See CONDEMNATION. 
EMPLOYEES. See GOVERNMENT EMPLOYEES. 
EMPLOYMENT. See PUBLIC EMPLOYMENT. 
ENROLLMENT. See also MEMBERSHIP, TRIBAL. 

Authority of Secretary of Interior re, 133 
Congressional power to define, 98ff, 133, 431 
Federal administrative authority over, 76, 99, 114tr 
Mandamus to compel, 114, 115, 133 
Of Creeks, 114 
Of Oklahoma tribes, 430ff 
Statutes authorizing, 98, 114, 344 
Treaties authorizing, 98, 114 
Tribal power re, 4, 76, 98, 114, 133 
Vested right in tribal property not acquired by, 99 

ESCHEAT 
Of tribal lands, 311ff 

EXECUTIVE ORDER RESERV ATlONS, 299fT, 303, 328 
EXPATRIATION 

Right of, 177ff 
EXTRADITION 

Treaty pro'Visions re, 40 
FEDERAL ADMINISTRATIVE TRIBUNALS 

Congressional power to create, 900 
Judgments of, 378 
Jurisdiction, 378 

FEDERAL POWER OVER INDIAN AFFAIRS 
Administrative power 

Acquisition of tribal land, 103ff 
Adjudications, 100 
Alienation of tribal land, 104 
Approval of Indian contracts, 112, 164 
Granting of rights-of-way, 104, 111, 2:75 
Individual funds (see FUNDS, INDIVIDUAL) 
Individual lands (see ALLOTMENTS) 
Leasing of allotted lands (see LEASING) 
Leasing of tribal land, 104 (see also LEASING) 
Membership (see ENROLLMENT) 
Of Commissioner of Indian Affairs, 101 
Of President, lOOff 

As conferred by treaties, 42 
Of Secretary of Interior, 101, 103 
Probate of estates, 110 
Range, 100 
Regulations, 10lff 
Source, 100 
Tribal funds (see 'l'RlBAL FUNDS) 

Alaskan Natives, 403 
Anti-discriminatory statutes aud treaties, 178ff 
Congressional power (see CONGRESSIONAL POWER 

OVER INDIAN AFFAIRS) 
Discriminatory legislation, 175 
Generally, X, 117, 120 
New York Indians, 419ff 
Over tribe incorporated under state law, 309 
Pueblos, 396ff 
Treaty-making power, 33, 91, 353 

FEDERAL SERVICES 
Education (see EDUCATION) 
Generally, 237ff 
Health (see HEALTH SERVICES) 
Legal services (see LEGAL SERVICES) 
Loans (see LOANS, FEDERAL) 
Rations, relief and rehabilitation (see RATIONS) 
Reclamation and irrigation (see RECLAMATION AND 

IRRIGATION) 
Social security (see SOCIAL SECURITY) 

FISHING 
Regulation of, 191, 286 
Rights of Alaslmn Natives, 408ff 
Tribal rights in 

Alienated land, 37 
Ceded land, 44, 285, 336 
Limitations, 286 
Tribal land, 144, 184, 191, 285fr 

FIVE CIVILIZED TRIBES 
Allotments, 430ff 

Alienation of, 434 
Leasing of, 442ff 
Taxation of, 434 
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As a group, 439 
Citizenship (see CITIZENSHIP) 
Constitution of, 128ff 
Enrollment statutes, 430ff 
Inheritance, 444ff 

Intestacy, 444 
Partition of lands, 446 
Probate jurisdiction, 445 
Wills, 445 

Land laws, 188ff 
Restricted funds of members, trusts of, 444 
Slavery under, 181 
Termination of tribal government, 429 
Treaties with, 48ff, 65 
Who are, 425 

FIVE NATIONS. See IROQUOIS INDIA~ CONFEDE RACY. 
.Jj,LORIDA INDIANS 

Removal westward of, 60 
]j'REEDMEN 

Status, 21, 181ff 
li,UNDS, INDIVIDUAL. See also TRIBAL FUNDS. 

Congressional power over, 98, 113, 196ff, 198 
Control by Secretary of Interior over, 113, 198, 201 
Deposits of, 202 
Handling of, 

By Federal administrative officials, 113, 197, 201 
By owner, 25, 196, 201 

Investment of, 113, 201 
Regulations re disbursements, 113, 192, 201 
Restricted, 196 
Sources of, 78, 196ff 
Trusts of restricted, 

Generally, 195 
Of Five Civilized Tribes, 444 

Unrestricted, 196 
FUNDS, TRIBAL. See TRIBAL FUNDS. 
GENERAL ALLOTMENT ACT 

Allotments made by agents, 78" 
Allotments to Indians not residing on reservation, 78 
Amendments, 25, 79, 81, 109, 212, 217, 220, 222, 303 
Approval of allotments, 219 
Background, 21, 206ff 
Cancelling allotments, 219 
Conferring U. S. citizenship, 14, 154, 186ff, 208 
Consequences of, 210ff 
Effect of, on Executive Order Reservations, 299 
Employment of Indians in Federal Government, 79 
Exempting allotments from state taxation, 258 
Holding of title in trust by United States, 78, 109 
Issuance of patents in fee under, 25, 109, 208, 226, 259, 

361 
Issuance of trust patents under, 109, 258 
Leasing, 79, 227 
Purpose, 208 
Restricting alienation of allotment, 78, 109, 118, 208, 221 
Restricting tribal power over descent and distribution of 

property, 118, 139 
Results, 210ff 
Sale of surplus lands, 78, 334 
Selection of allotment, 78, 107, 207, 219 
State inheritance laws govern descent and partition of 

allotments, XI, 78, 117ff, 230, 380 
Surrender of allotments, 223 
Taxation of allotments, 258 
Water rights of allotments, 79 

GIFTS, INDIAN 
Congressional appropriation for, 198, 200 
Purpose of, 198 
Treaty provisions re, 52 

GOVERNMENT EMPLOYEES 
Purchase of leases by, 229 
Restrictions on trade with Indians, 31, 350 
Rights and duties to Indians, 149 
Status of Indian administrative employees, 17, 31 
Tribal supervision of, 149 

GOVERNMENT, TRIBAL. See TRIBAL SELF-GOVERN
MENT. 

.GRAZING 
Individual rights in, on unallotted land. 190, 205 
Leasing for, 227 
Pueblo rights, 189, 399n, 135 
ReJ:Ulation of. 190, 205 

GRAZING LEASES. See also PERMITS. 
Of allotted lands, 213 

Of Five Civilized Tribes, 443 
Of tribal lands 

Statutes permitting, 329 
To non-Indians, 21, 327 

Payment of soil conservation benefits to lessees, 333 
Tribal rights re (see LEASING) 

GUADALUPE HIDALGO, TREATY OF, 303n, 385,387 
GUARDIAN 

United States as, 
Of Indians, 8, 94, 97, 169rff, 303, 360 
Of Pueblos, 390, 399 
Relationship not affected by 

Allotments, 172, 218 
Citizenship, 155, 156ff 

HEADRIGHTS. See OSAGE TRIBE . 
HEALTH SERVICES 

Congressional appropriations for, 21, 243ff, 392 
Hospitals, 243 

Commitment of insane, 24.4 
Persons eligible to admission, 244 

Physicians on reservations, 243 
Provided by Office of Indian Affairs, 243 
Right to receive federal, 13, 26, 244 · 
Sanitary regulations, 27, 237, 244 
State's right to enforce regulations re, 118, 244 
Use of tribal funds for, 243 

HEIRS 
Of restricted allotted lands 

Determination of, llOff, 230 
Interest of, 183, 196 
Under General Allotment Act, 117ff, 230 

HEIRSHIP LANDS. See also ALLOTMENT, HEIRS, LEAS-
ING, PROBATE OF ESTATES. 

Administrative power re, 11o-113 
Administrative problem, 26-28, 30 
Congressional power re, 97-98 
Five Civilized Tribes, 4441r 
Generally, 229ff 
Leasing of, 227ff (see LEASING) 
Osage, 446ff 
Policy re, 87 
Tribal power re, 139ff, 143ff, 188ff 

HOMESTEADS 
Application for homestead entry, 218 
Immunity from state taxation of, 259 
Indian Homestead Act, 222 
On the public domain, 186n 
Within purview of General Allotment Act, 222 

HUNTING 
Regulating, 286 
Rights of Alaskan Natives re, 408ff 
Treaty provisions re, 44, 50 
Tribal rights re, 

Limitations on, 286 
On ceded land, 44, 285, 336 
On tribal land, 144, 285ff 

IMPROVEMENTS 
Individual rights 

In allotted land, 220, 224 
In tribal land, 189, 319 

Federal loans for, 246, 247 
Renting improved land, 330 
Right to compensation for, on land sold or ceded, 319ff 
Rights of third parties to, on tribal land, 319ft' 
Tribal rights in, 189, 319ff 

INCOME, TRIBAL 
Sources of, 340ff 

INCOME TAXES 
Exemptions, 265 
Federal, 265, 370ff 

INCOMPETENCY. See also COMPETENCY. 
Defined, 167 
Inability to alienate land, 167ff 
Inability to receive or spend funds, 169 
Minors, 167 
Orphan children, 199 

INDIAN AGREEMENTS. See AGREEMENTS. 
INDIAN COUNTRY 

Alaska as, 350 
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Ceded land as, 336 
Criminal jurisdiction of crimes in, (see CRIMINAL JURIS

DICTION) 
Defined, 5ff, 73, 336, 358 
Pueblo land, 7, 389 

INDIAN REORGANIZATION ACT. See WHEELER-HOWARD 
ACT. 

INDIAN TERRITORY 
Government of, 427ff 
Removing cattle from, prohibited, 77 
Self-government in, 426ff 

INDIAN TITLE. See TITLE, TRIBAL. 
INDIAN VISITS 

Congressional appropriations for, 71, 346 
INDIANS 

Alaskan Natives as, 5 
Classification of, by Congress, 4ff 
Defined, 2ff, 152 
Not taxed, 89, 157ff, 254 
Of mixed blood, 4ff 
Pueblos as, 389 
Status, 14, 18, 151ff, 372 

INHERITANCE TAXES 
Federal, 265 
State, 264ff 

INTERVENER 
United States as, 371 

IROQUOIS INDIAN CONFEDERACY 
Constitution, 128 
History, 416ff 
Treaties with Five Nations of, 51 
Treaties with Six Nations of, 48ff, 51 

IRRIGATION. See RECLAMATION AND IRRIGATION. 
JOHNSON v. MciNTOSH 

47n, 291ff, 324 
JOHNSON-O'MALLEY ACT 

Providing for federal-state cooperation re 
Agricultural assistance, 83 
Education, 83, 241 
Medical attention, 83, 244 
Social welfare, 83 

JUDGMENTS 
Effect of, against United States, 369ff 
Enforcing, 

Against restricted land, 166, 225 
Against restricted money, 166 
Against unrestricted property, 164 

Of federal administrative tribunals, 378 
Of tribal courts, effect of, 145, 275, 382 

. ~ , 

JURISDICTION. See CIVIL JURISDICTION, CRIMINAL JU
RISDICTION, FEDERAL POWER OVER INDIAN AFFAIRS, 
STA'l'E POWER OVER INDIAN AFFAIRS, TRIBAL POWER 
OVER INDIAN AFFAIRS. 

KAGAMA CASE. See UNITED STATES v. KAGAMA. 
LACHES 

As defense in suits by and against Indian, 163 
LANDS, INDIVIDUAL. See also ALLOTMENTS. 

Congressiona 1 power over, 97 
Federal administrative power over, 

Approval of allotment, 107 
! .. easing, 104, 111 1- ·, 
Issuance of rights-of-way, 111 
Probate of estates, 110 
Release of restrictions, 108 

State taxation, 257ff 
Tribal power over use and disposition, 143 

LANDS, TRIBAL. See TRIBAL LANDS. 
LA Vv AND ORDER 

Jurisdiction over, 358ff 
Tribal penal codes, 149 
Tribal power, 145ff 

LEASING 
Objections to, 25 
Distinguished from permits, 333 
Of allotted lands, 213, 227ff 

~ ( • l 

Approval of, by Secretary of Interior, 79, 111ff, 213, 
227 

By allottee or heirs, 81, 227ff 
Congressional power over, 113, 197 
Consent of allottee as prerequisite to, 112, 183 
Federal administrative power over, 111ff 

In heirship status, 234 
"Inability" of allottee as condition to, 213 
Of Five Civilized Tribes, 442ff 
Of Osage Tribe, 454 
Purpose of lease, 227 
Regulations re, 113, 229 
Statutes permitting, 79, 80, 104, 113, 227ff 
Term of lease, 227 

Of tribal lands 
By New York Indians, 421 
By tribes, 24, 79, 104, 188, 325ff, 330ff 
Congressional power over, 21, 330 
Disposition of proceeds from, 342 
F arming (see AGRICULTURAL LEASES) 
Grazing (see GRAZING LEASES) 
Individual rights re, 183, 188, 332 
Mineral (see MINERAL LEASES) 
Permits (see PE Rl\HTS) 
Rights of lessee under invalid lease, 3H1ff 
Statutes permitting, 79, 87, 104, 227, 325ff, 330, 342 
Timber sales (see TIMBER SALE) 
Treaties permitting, 326ff 
Under the Pueblos Lands Act, 390 
Unsold ceded land, 335 
Validity, 330ff, 421 

LEAVITT ACT, 83, 249ff 
LEGAL SERVICES. See also ATTOR ... JEYS. 

Right to receive Federal, 163, 252fr 
LESSEE 

Rights of, under invalid leases, 331ff 
Taxing, of Indian lands, 257 

LICENSING 
Distinguished from leasing, 333 
Interference with interstate commerce by, 332 
Of Indians to leave reservation, 23 
Of non-Indians 

By Federal Government, 23, 142, 332, 349 
By Federal Power Commission, 32 
By tribes, 142, 332ff 

Of traders, 349ff 
Tribal power of, 142, 332ff 

LIQUOR TRAFFIC 
Existing prohibitions, 355ff 

To Indian allottees and wards, 354ff 
Federal power re, 92, 352ff 

Sources of, 92, 352ff 
Historical background of laws re, 352ff 
In Alaska. 357 
In New Mrxico Pueblos, 388ff 
Lands subject to liquor laws, 93, 353. 356 
Regulation of, by treaty, 42, 43, 57, 353 
Statutes. prohibiting, 4, 5, 7, 71. 73, 74, 76, 77, 92, 350, 354ff 

Enforcement agencies, 357ff 
Enforcement measures, 353ff 

Search and seizure provisions, 356ff 
LIVESTOCK 

As tribal property, 144, 204 
Furnishing, by Unlted States, 204 
Mortgage of, 205 
Removal from Indian Territory, 77 
Sale of, 77, 205 

LOANS, FEDERAL 
Appropriations for, 245ft 
Legislation providing for, 245ff 
Purpose, 245, 248 
Sources, 245 
Statutes permitting, to cooperative~. 165, 246, 4fi!) 
Statutes establishing revolving credit funds 246ff 
To individuals ' 

In Oklahoma, 247 
From gratuity funds, 245 
From relief funds, 245, 247 
From tribal funds, 245ff 

To tribes 
From relief funds, 2:!-5, 247ff 
From revolving credit fund!'l, 245ff 

Under Oklahoma Welfare Act, 247, 455 
Under Wheeler-Howard Act, 84ff, 246 

MANDAMUS 
To compel admission to state schools, 180 
To compel enrollment, 114, 115, 133 
To compel issuance of patent in fee, 107 
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MARRIAGE 
Application of state laws to, 120, 137 
Force of tribal customs and laws on, 120, 137ff, 145 
Intermarriage, 79, 134, 186, 189 

MEMBERSHIP, TRIBAL. See also ENROLLMENT. 
Administrative power over, 76, 114ff 
Adoption into, by marriage, 134 
As affecting right to allotment, 4, 114n, 133, 135, 219 
As affecting right to share in tribal property, 78, 98, 114, 

134ff, 144, 185ff, 187, 344 
As affecting right to vote in tribal election, 114, 134 
As a basis for restricting descent of property, 139 
As a political relation, 136 
Classification, 134 
Congressional power over, 98ff 
Constitutional provisions on, 136 
Determination of, 

By Congress, 98, 133, 431 
By tribes, 4; 76, 98, 114, 122, 133ff 

Effect of United States citizenship on, 156 
Federal jurisdiction over white men adopted into, 136 
Mandamus, as a remedy to compel, 114. 115, 133 
Recognition by tribal chiefs as test of, 135 

MERIAl\1 REPORT 
On economic problems, 2:l 
On education, 26n, 27, 240 
On health, 26ff 
On Indian lands, 229 
On law and order, 2:l 
On policy of individual allotment, 26 
On social objectives of Indian administration, 27 
On state taxation, 258:ff 

MEXICO 
Indian titles under law of, 304-305 
Pueblos under, 384ff 
Treaty of Guadalupe Hidalgo with, 303n, 385, 387 

MIDDLE RIO GRANDE CONSERVANCY DISTRICT 
Irrigation and reclamation of pueblo lands, 392 

MILITARY SERVICE 
Employing Indians in, 161 

MINERAL LEASES 
Of allotted lands, 213, 229, 313 

Of Five Civilized Tribes, 443 
Of Osage Tribes, 454 

Of tribal land 
By Secretary of Interior, 328ff 
By tribes, 21, 313, 327ff 
Statutes permitting, 313, 327ff 

MINERALS 
] 'ederal power over, 21, 312 
Individual rights in, in allotted land, 220, 303, 312 
H.eserved trlbal rights in ceded or allotted land, 220, 312 
Tribal rights in, on tribal lands, 188, 312ff 

MISSIONARIES 
Role in Indian education, 14, 240 

MORTGAGE 
Of growing crops on restricted land, 166, 204, 225 
To Indian tribes, 275 
Of livestock, 20G 
Of restricted lands, 225 

NEW YORK INDIANS 
Education, 238ff, 419ff 
Historical background, 48ff, 416ft 
Removal westward of, 420 
Status, 416ff 
Tribal government, 421ff 

Cayuga Nation, 424 
Onondago Nation, 424 
Poosepatuck Indians, 424 
St. Regis Mohawks, 423 
Seneca Nation, 422 
Shinnecock Indians, 424 
Tonawanda Band of Senecas, 423 
Tuscarora Nation, 423 

OCCUPANCY 
Abandonment of, 3llff 
Aboriginal, 291ff, 305 
Of particular tracts of tribal land, 188ff 

Rights of occupant (see TRIBAL LAND) 
OFFICE OF INDIAN AFFAIRS 

Development of Indian Service policies, 12ft 
Employment of Indians in, 75, 85, 159ff 

History, 9ff, 72, 74 
Irrigation services (see RECLAMATION AND IRRIGA

TION) 
List of commissioners, 11ff 
Present administration, 29ff 

Cooperation with other agencies, 32 
Personnel, 10, 17, 18, 20, 31, 72, 242 
Policies 

Education, 13, 240 
Health, 13, 243ff 

Tribal powers in administration, 149ff 
OIL AND GAS LEASES. See MINERAL LEASES. 
OKLAHOMA TRIBES 

Constitutions of, 130, 455 
Five Civilized Tribes (see FIVE CIVILIZED TRIBES) 
Oklahoma Indian Welfare Act, 247, 455 
Osage Tribe (see OSAGE TRIBE) 
Removal, 53ff, 426 (see also INDIAN TERRITORY) 
Self-government, 426ff 
Statehood of Oklahoma, 428 

Effect, 429 
OKLAHOMA WELli""ARE ACT 

Cooperatives, 247, 455 
Corporate status of tribes under, 278ff 
History of, 455 . 
Loans to Oklahoma tribes, 247, 455 
Organization of tribes under, 27lff, 273, 278, 455 

ONONDAGA NATION. See NEW YORK INDIANS. 
ORDINANCES, TRIBAL. See also TRIBAL POWER OVER 

INDIAN AFF .AIRS. 
Review of, 130, 267 

OSAGE TRIBE 
.Allotments to, 447 

.Alienation, 447ff 
Taxation, 447 

Competency, 450ft 
Education of minors, 242 
Federal loans to, 245 
Headrights, 450:ff 
Inheritance, 454 
Leasing, 454 
Membership of, 446 

PARTITION 
Of inherited allotments, 233 
Of lands of Five Civilized Tribes, 446 

PASSPORTS 
Disability of non-citizen Indians to obtain, 155 
Requirement of, for non-Indians to enter Indian land, 6n, 

40, 50, 70, 73 
PATENT. See also PATENTS IN FEE. 

Eligibility of Alaskan Natives to receive, 412 
Treaty provisions re issuance of, 64 
Trust, 109, 206ff 

PATENTS IN FEE. See also ALLOTMENTS, GENERAL AL
LOTMENT .ACT, PATENT. 

Cancellation of, 220 
Issuance of, under General Allotment Act 

Mandamus, as a remedy to compel, 107 
On approval of allotment, 107 
On consent of Indian, 107 
To allottees, 25, 107ff, 109, 168, 208, 226, 259, 361, 380 
To heirs of intestate allottees, 110, 234 
To purchasers of heirship lands, 235 
To tribes purchasing heirship lands, 235 

Land held under, as Indian country, 359 
PER CAPITA PAYMENTS 

As determined by enrollments, 99 
Federal policy re, 194 
From tribal funds, 192ff, 338, 341 
Vested right of individuals in, 338 

PERMITS. See also LEASES. 
Distinguished from leases, 333 
Grazing, 333 
Tribal, 104, 329, 332ff 

PERSONALTY, INDIAN 
Annuities (see .ANNUITIES) 
Bequests, 203:ff 
Crops, 166,204 
Descent and distribution of, 

Under federal acts, 203 
Under tribal laws, 139ff, 202 

Disposition of, 201, 345tr 
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Limitations re, 347 
Federal civil jurisdiction over, 369 
Federal prote~tion of, 200ff 
Forms of, 195, 337 
Individual rights in tribal, 183, 338 
Livestock, 204 
Purchase of, by United States, 201 
Reimbursement for damages to, 201 
Restricted, 195, 204 
Sources of, 196, 339ff 
State taxation of, 262ff 
Statutes governing federal distribution of, 344ff 
Tribal, distinguished from federal property, 337 
Tribal rights in, 143ff, 336ff, 345ff 
Unrestricted, 195, 204 

POLICE, INDIAN 
Operation of, 20, 175 

POOSEPATUCK INDIANS. See NEW YORK INDIANS. 
PRESIDENT 

Administrative power re Indian relations, 42ff, 78ff, 100ff 
Secretary of Interior acts on behalf of, in administering 

Indian affairs, 101 
PRO RATA SHARES 

As determined by enrollment, 98 . 
Of tribal funds, 198, 339 
Osage headrights, 450ff 

PROBATE OF ESTATES. See also DESCENT AND DISTRI
BUTION. 

By Department of Interior 
Determination of heirs, 110 
Issuance of patents in fee to heirs, 110 
Partitioning land, 110 
Selling land in heirship status, 110 
Validity of wills, 111 

By tribal authorities, 139ff 
Under state laws, 117 

PROPERTY, INDIVIDUAL 
In Alaska, 407ff 
In Oklahoma, 430ff 
In Pueblos, 394ff 
Personal property, 195ff 
Real property, 206ff 
Restrictions on disposition of, 167ff 
Rights in tribal property, 183ff 
Rights of contract, 164ff 
Rights to tax exemption, 257ff 

PROPERTY, TRIBAL. See also TRIBAL FUNDS, TRIBAL 
LAND. 

Congressional power over, 98, 187 
Defined, 287ff 
.Enrollment as determining right to share in, 98ff, 114, 134ff, 

144, 185ff, 187,344 
Forms of, 290 
Individual rights in, 144, 183ff, 338 

Distribution of, 192, 193 
Effect of claims against tribe on, 185 
Eligibility to share in, 185ff 
Right of participation, 183 
Transferring right to share in, 187ff 

Individualization of, 185 
Modes of distributing, 192, 198, 338, 341ff 

Statutory regulation re, 198, 343ff 
Protection of, 306ff 

Acts of Congress, 308 
Legislation on trespass, 306, 308 

State taxation of, 262ff 
Tribal ownership of, 184, 288ff 
Tribal power over, 143ff, 184, 187ff, 291ff, 346ff 

PUBLIC ASSISTANCE 
Eligibility for, 162, 244-245 

PUBLIC EMPLOYMENT 
Construction work on reservation, 160 
.Eligibility of Indian for, 159 

Civil Service, 159 
Statutes, 160 
Treaties, 160 

Military service, 161 
Of Indian youth, 161 

PUBLIC OFFICE 
.Eligibility for, 159:ff 

PUEBLO LAJ\TDS ACT, 310, 390ff 
PUEBLOS 

Applicability of Taylor Grazing Act to, 144 
As a corporate entity, 399ff 
As "Indian country," 7, 389 
As "Indians," 389 
Capacity to sue, 370 
History of judicial and executive attitudes towards, 387ff 
History of Pueblo legislation, 385ff 
Irrigation and reclamation of lands of, 386, 392ff 
Of New Mexico, 389ff 
Pueblo Lands Act, 310, 390ff 
Relation 

To federal government, 396ff 
To state, 398 

Self-government of, 393ff 
Status, 

Under Mexican rule, 384ff 
Under Spanish law, 383ff 

RATIONS 
Congressional appropriations for, 71, 75, 79, 244ff 
Rehabilitating Indians, 245 
Treaty provisions for, 45 
Use of tribal funds for, 244ff 

RECLAMATION AND IRRIGATION 
Administration of federal irdgation services, 248ff 
Congressional appropriations for, 30, 248ff 
Leavitt Act, 250 
Liability of Indians for irrigation construction charges, 

249 
Of Pueblo lands, 386 

Through Middle Rio Grande Conservancy District, 392 
Projects, 250ff 

Blackfeet, 250 
Colorado River, 250 
Crow Irrigation, 251 
Flathead Irrigation, 251 
Fort Belknap, 251 
Fort Hall, 251 
Fort Peck, 251 
San Carlos, 252 
Uintah, 252 
Wind River, 252 
Yakima, 252 

Statutes dealing with, 250 
Tribal rigb ts to water for, 316ff 

REHABILITATION 
Federal loans for, 245, 247 

REINDEER 
Ownership of, by Alaskan Natives, 409ff 

RELIEF FUNDS 
Administration of, 30, 244ff 

RELIGION 
Religious liberty, 124, 175-176 
Religious liberty of Pueblos, 394 
Services of religious groups re Indian affairs, 18, 240 

REMOVAL, INDIAN 
Cherokees, 54ff 
Chickasaws, 56 
Choctaws, 56ff 
Creeks, 58ff 
Florida Indians, 60 
New Yorl{ Indians, 420 
Westward, under treaties, 12ff, 53ff, 426ff 

REPRESENTATION OF INDIAN 
By attorneys, 126, 130 
Federal legal, 252ff, 367ff 
Treaty provisions for, in Congress, 42, 49 

RESERVATION, INDIAN 
Allotments on, 16, 218 
Boundaries, (see BOUNDARIES) 
Defined (see DEFINITIONS) 
Establishment of, 14, 16, 17, 62, 296ff, 315, 318 
.Excluding non-members from, 143 
Executive order, 299ff, 328 
Function of, 19 
Opposition to, policy, 23 
Policy of reducing extent, 15ff 
Right of Indian to leave, 19, 23, 176 
Rights of non-Indians to enter, 40, 143 
Surplus lands on, 19, 334ff 
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RESTRICTED FEE 

As a restriction on alienation of allotment, 109 
Defined, 109 

RIGHTS, PERSONAL. See also CITIZENSHIP, CIVIL LIB
ERTIES, CONTRACTS, PUBLIC EMPLOYMENT, SUF
FRAG:E, SUITS. 

Papal Bull re, of Indians, 151ff 
RIGHTS-OF-WAY 

Across allotted lands, 111, 200, 226 
Across tribal land, 

As Indian country, 358 
Congressional power to grant, 95, 104, 111, 200, 209, 226 
Statutes authorizing grants of, 80, 105, 333, 341:ff 
Treaty provisions re, 43 
Tribal consent to granting, 104ff, 333 

State taxation of, through reservation, 257 
RIO GRANDE CONSERVANCY DISTRICT, MIDDLE. See 

MIDDLE RIO GRANDE CONSERVANCY DISTRICT. 
ROADS 

Construction of, 96 
Employment of Indian labor in, 161 

ST. REGIS MOHAWKS. See NEW YORK INDIANS. 
SALES TAX LAWS, 263ff 
SANDOVAL CASE. See UNITED STATES v. SANDOVAL. 
SCHOOLS. See also EDUCATION, INDIAN. 

Indian Reform Schools, 242 
Nonreservation, 241 
Sectarian, 242 

SECRETARY OF INTERIOR 
Authority over individual funds derived from tribal funds, 

198,201,202 
Authority reacquisition of lands for Indian tribes, 103, 296ff, 

300, 302ff . 
Authority to determine heirs of restricted allotted lands, 

107ff, 380 
Authority to issue patents in fee under General Allotment 

Act, 25 
Authority to make loans to Indian corporations, 246 
Authority to review taxation by tribes, 267 · 
Authority to sanction leases, 79, 104, 111ff, 329 
Creation of office of, 11, 76 
Duties and powers, 76ff, 100ff, 241 
Issuance of certificates of competency by, 168 
Issuance of traders' licenses by, 101 
Review of tribal ordinances and corporate actions, 130, 281ff 

SELF-GOVERNMENT. See TRIBAL SELF-GOVERNMENT. 
SEMINOLES. See also FIVE CIVILIZED TRIBES. 

Allotments to, 438 
Alienation of, 438 
Taxation of, 438 

Removal westward of, 426 
SENECA NATION. See also NEW YORK INDIANS. 

Origins of federal education, 238 
Title of tribal lands, 184 
Treaties with, 184n 
Tribal government of, 422 

Constitution, 421, 422 
SHINNECOCK INDIANS. See NEW YORK INDIANS. 
SIOUX BENEFITS, l92ff 
SIX NATIONS. See IROQUOIS INDIAN CONFEDERACY. 
SLAVES 

Status, 181ff 
SOCIAL SECURITY ACT 

Applicability to Indians, 162, 238, 244, 245, 247 
Applicability to tribes, 276 

SOIL CONSERVATION 
Governmental agencies providing for, 32 
Lessee of grazing lease may receive benefits for, 333 
Right to receive government benefits for, 30 

SPEECH. See also CIVIL LIBERTIES. 
Right to freedom of, 71, 174 

STATE ASSISTANCE. See also SOCIAL SECURITY ACT. 
Eligibility of Indian for, 162, 245 

STATE POWER OVER INDIAN AFFAIRS 
Acquisition of Indian land, 310, 324 
Administrative, 37 
Antidiscriininatory statutes and treaties, 179 

- Compulsory school attendance, 242 
Discriminatory laws, 173ff 
Divorce, 120, 137 
Eminent domain, 275, 310 

~67785--42----44 

"Federal statutes conferring, re, 117:ff 
Crimes, 118 
Inheritance, 117ff 
Inspection of health and educational conditions, 83, 

118 
Judicial, 6, 308 
Jurisdiction, 119ff, 146, 379ff, 372, 379ff 
Laws prohibiting sale of liquor to Indians, 121 
Legislative, 16, 55, 116, 123, 308 
Marriage, 120, 137 
New York Indians, 419 
Offenses between Indians, 120 
Oklahoma Indians, 429ff 
Pueblos, 398ff 
Scope, XI, 116 
Source, 117, 119 
Taxation (see TAXATION) 
Treaties conferring, 62 
Under Johnson-O'Malley Act (see JOHNSON-O'MALLEY 

ACT) 
STATES, COOPERATION WITH. See JOHNSON-O'MALLEY 

ACT. 
STATUTE OF LIMITATIONS 

Applicability to 
Claims for wrongfully deducted income taxes 370 
Indians, 163 ' 
Suits protecting Indian rights, 370 

As a defense in suits 
Against the United States, 370 
By and against Indians, 163, 309ff, 370, 375 

STREAMS 
As boundaries, 310:ff 
Treaties conferring ownership rights in, 310:ff, 316ff 

SUFFRAGE 
Constitutional protection of right of, 158ff 
Disenfranchisement of "Indians not taxed," 157 
Right of, 156ff 
State laws relative to, 157ff 

SUITS 
Against United States for breach of treaty, 59 
By and against Indians, 162ff, 200, 274ff, 283~ 371ff 

Defenses in, 163 
In state courts, 379 
Statutes permitting, 96, 163, 199, 283, 372 

By corporate Indians, 372, 400 
By individual Indians, 164, 372 
By United States 

In Indian cases, 367 
Involving land, 367ff 
Involving personal property, 369ff 

Diversity of citizenship as basis for Indian, 372 
Duty of U. S. District Attorney to represent Indian in, 

163, 253, 370 
Federal legal representation in, 252ff, 366ff 
Liability of United States to, 96, 283, 370 
Representative, 285, 278 

SUPERINTENDENT. See also AGENT. 
General powers and duties, 31, 100:ff, 175, 202, 227ff, 231, 244 

245 ' 
Of Five Civilized Tribes, 443ff 

TAXATION 
Federal powers re, 

Effect of citizenship on, 98 
Exemption from, as a vested right, 98 
Generally, 266 
Income taxes, 265ff 
Sources of limitations, 265 

Generally, 109, 254ff 
"Indian not taxed" defined (see DEFINITIONS) 
State powers re, -

Effect of citizenship on, 156 
Inheritance taxes, 264 
Of allotted lands of Five Civilized Tribes, 434ft 
Of allotted lands of Osage tribe, 368, 447:ff 
Of individual lands, 120, 257ff 

General Allotment Act, 258ff, 368 
Homestead allotments, 259, 435 
Land purchased with restricted funds, 260ff 
Treaty allotments, 43, 257:ff 

Of personal property, 4, 262ff, 268 
Of persons trading with I~dians, 263~ 

.. .. ' .: 
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Of tribal lands, 256:ff 
Contracts exempting, 257 
Rights-of-way on, 257 

Sal€S, 263ff, 350 
Sources of limitations 

Federal statutes, 118, 255:ff 
"Instrumentality'' doctrine, 254 
State constitutions, 256 
State statutes, 256 

Tribal powers re, 
Generally, 142ff, 254, 266:ff 
Of members, 143, 266ff 
Of non-members, 143, 266ff 
Of traders, 142, 145, 266:ff, 351 

TAYLOR GRAZING ACT, 165, 189 
TERRITORY 

Congressional power reUnited States, 94 
To enact laws for inhabitants, 94 
To organize governments, 94 
To punish for offenses, 94 

"Indian," 426ff 
Government of, 427 

Territorial status of tribes, 275 
TIMBER 

Federal control over disposition of tribal, 191, 314ff 
Individual right to, 

On allotted land, 220, 222ff 
On tribal land, 191, 303, 313 

Restrictions on alienation extend to, 223 
Right to cut, 78, 191, 223, 314 
.Tribal right to, 191, 223, 313:ff 
United States right to, on reservations, 21, 313ff 

TIMBER SALE 
Disposition of proceeds from, 78, 197, 314ff 
Of cut or dead, 78, 191, 223, 314 
Statute permitting, 329 
Tribal rights re, 314ft, 329, 337 

TITLE, TRIBAL 
Extinguishment of, 

By allotments, 8 
By eession, 322 

Under Acts of Congress, 7 
Under treaties, 7, 61 

By tribal extinction or abandonment, 311ff 
Pueblo land titles, 396 
Right of escheat, 311 
To tribal lands, XII, 7, 17, 184, 309, 311, 321 

TONAWANDA BAND OF SENECAS. See NEW YORK IN
DIANS. 

TRADE AND INTERCOURSE LAWS, INDIAN XII, 2, 10, 12, 
69:ff, 146n, 174ff, 227n, 306ff, 322ff,348ff, 361ff 

TRADERS' LICENSES 
In Alaska, 350 
Issuance of, XI, 69, 72, 73, 306ff, 348ft 

TRADING, INDIAN 
In Alaslm, 350 
Indian credit, 350 

'Licensing traders, XI, 306:ff, 348:ff 
Power of Commissioner of Indian Affairs to regulate, 78, 

267' 349ff ' . 
Rights of non-Indians, re, 17, 20, 142, 263 
Sales prohibited in, 

Arms and ammunition, 350 · 
Issue goods, 350 
Harmful drugs, 350 
Liquor (see LIQUOR TRAFFIC) 
Tobacco to minors, 350 

State taxation of non-Indians engaged i:o, 263ff 
Status of Indian administrative employees re, 17, 31, 70, 

75, 78, 350 
Statutes regulating, 10, 12, 20, 69ff, 72, 73, 78, 307 

History of, 348ff 
Treaty provisions re, 41, 49 
Tribal power to regulate, 142, 145, 267, 306 

TRADING HOUSES, GOVERNMENT, 10, 70, 71, 72, MS 
TREATIES, INDIAN 

Abrogati(!n of, 35, 36, 77 
Allotting land, 63ff, 206 
As the supreme law of the land, 34ff, 117 ·. _ 
Capacity of I.ndian tribes to make, 18, 34, 40, 00 172 274 
Cession of Indian land by, 14, 43, 51ff, 55, ·62 ·~ ;84 237 

~~4,34'* . . 1 ~+, ' 

Civil jurisdiction under, 45 
Claims under, 35, 58;ff, 310, 374 
Compelling school attendance, 241 
Confer,ring powers on 

Congress, 42 
President, 42 

Conferring United States citizenship, 64, 153 
Construction of, 34, 37ff, 41, 127, 172, 296 
Criminal jurisdiction under, 45 
Defined, 17 
Defining tribal property rights, 295 
Establishing tribal land ownership, 294ff 
Exempting Indian land from state taxation, 257 
Extinguishing Indian title to lands under, 61 
Federal power to execute, 17, 33, 38, 91 
Fixing boundaries, 40, 50, 310 
Granting occupancy rights, 188 
Guaranteeing civil liberties, 178, 179 
History of, 46ff 
Legislation contravening, 34 
Limitations, 38 
Limiting tribal power, 46 
Modification of, 34ff 
Particular provisions, 57, 296, 310, 334 
Providing health services, 243 
Provisions in, re trade, 40, 41 
Removal of Indian westward under, 53ff 
Reserving tribal rights in ceded land, 44, 294:ff 
Saving clauses in, 36 
Scope of, 38ff 
Services provided for in, 44ff 
Subjects covered by, 39ff 
Termination of treaty-making, 18, 33, 43, 66ff, 77 
Validity and effect of, 33ff, 62 
With states, 120 

TRESPASS 
Action against lessee under void lease, 331 
Legislation, XIII, 69, 77, 306ff 
Suits by United States to enjoin, 369 
Treaties prohibiting, XII, 40, 306 
Types of trespassers, XIII, 306 

TRIBAL FUNDS. See also FUNDS, INDIVIDUAL. 
Classes of, 105, 340ff 
Competency as a condition to receipt of, 169 
Congressional power over, 97, 105, 345ff 
Creditors' claims, 339 
Distinguished from United States public moneys, 337 
Distribution of, 192, 198, 338, 341ff 

Statutes regulating manner of, 198, 343ff 
Diversion of, liability of Congress for, 97 
Enrollment as a condition to receipt of, 98, 114, 344 
Federal administrative power over, 105 
Federal expenditure of, 

Generally, 15, 97, 106, 237, 345:ff 
For health services, 243 
For Indian education, 242, 337, 346 
For Indian visits, 346 
For insurance, 346 
For loans, 244 

General, 106n 
In trust, 105ff, 338, 345 
Individual interest in, 184, 338 
Individualization of, 184, 197ff 
Of incorporated tribes, 346 
Right to interest, 338:ff, 341 
Segregation of, 114, 193, 202, 339, 344 
Sources of, 340ff 
Special, 106n 
Taxing lands purchased with restricted, 260ff 
Tribal rights re 

Expenditure, 34511: 
>r. For purchase . of lands, 235 
neceipt, 105, 338ff 
Vetoing expenditures, 106, 130, 345ft 

TRIBAL LAND 
Acquisition of, by Secretary of Interior, 103ff, '300, 302ff 
Administration of Indian Service re, 30 
Alaskan Natives, 41lff 
Alienation of, 104, 187, 221, 32ote 

Federal administrative power over, 104 
Restraints on, 320ff 

Allotments (see ALLOTMENTS) 
~s public l~nqs, 2\}S 
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Assignments of, 189 
Congressional power over, 94, 187, 221, 308, 316 

Disposition of, 95, 187 
Management of, 95 

Dispossessing Indian from, 200 
Distribution of, 193ff 
Eminent domain (see CONDEMNATION) 
Federal income tax on proceeds of, 265ff 
Individual interest in, 

Generally, 144, 183ff, 189 
Transfers of, 187ff 

Jurisdiction of courts over, (see CIVIL JURISDICTION, 
CRIMINAL JURISDICTION) 

Leasing of, (see LEASING) 
Partition, 183 
Pueblo land titles, 396 
Right of escheat, 311 
Rights of occupants 

Generally, 144, 188ff 
Grazing and fishing rights, 190 
Improvements, 189ff, 319 
Minerals, 188, 312ff 
Timber, 190, 313ff 
Water Rights, 316ff 

Subject to liquor laws (see LIQUOR TRAFFIC) 
Surplus, sale of, 19, 216, ·312, 334ff 
Taxation of 

Federal, 265ff 
State, 256ff 
Tribal, 145, 266ff 

Title, XII, 17, 34, 184, 188, 309, 311, 321, 370 
Treaty provisions re grants of, 44, 323, 326 
Tribal possessory rights 

Extent of, 309ff 
Improvements, 319ff 
Minerals, 188, 312ff 
Protection of, 188ff, 306ff 
Timber, 314ff 
Water, 316ff 

Tribal power, 143ff, 288ff, 308 
Aboriginal possession, 29lff 
Deriving title from other sovereignties, ~03ff 
Executive order reservations, .299ff 
Fishing, 144, 184, 285 
Hunting, 144, 285 
Land purchase, 302ff 
Occupants, 144, 188 
Sources of tribal ownership in, 291ff 
Statutory reservations, 296ff 
Taxation, 145, 266ff 
Treaty reservations, 294ff 
Tribal conveyances, 320ff 

Invalid conveyances, 324 
Statutory limitations, 322ff 

Use and disposition of, 144; 187, 188 
TRIBAL POWER OVER INDIAN AFFAIRS. See also '.rRIBAL 

SELF-GOVERNMENT. 
Control of person, 144 
Control of property, 82, 104ff, .120, 143:ff 
Descent and distribution (see DESCENT AND DISTRIBU-

TION) 
Domestic relations (see DOMESTIC RELATIONS) 
Federal appropriations, 150 
Force of Federal Constitution on, l23:ff, 128, 267 
Government (see TRIBAL SELF-GOVERNMENT) 
In Indian Service administration, 149ff 
Judicial power, 145 
Jurisdiction 

Civil, 6, 22, 137, 145ff, 382 
Criminal, 6, 22, 124, 146ff, 358ff 

Licensing (see LICENSING) 
Limitations, 122, 361 
Membership (see MEMBERSHIP, TRIBAL) 
Offenses between Indians, 120 
Source, 122ff · 
Taxation (see TAXATION) 
Treaty limitations on, 41, 46 
Usurpation of, 

By administrative offiCials, 123, 125 
By federal government, 123 · 
By states, 123, 125, 133 

'l'RIBAL ROL~ S~e ENROLLME~, 

TRIBAL SELF-GOVERNMENT. See also TRIBAL POWER 
OVER INDIAN AFFAIRS. 

Autonomous character of, X, 122ff, 133ff, 306 
Enforcement of tribal laws, 145 
Federal limitations, 123ff, 267 
Form, 122, 126ff 
Grant of allotments as affecting, 126 
Interference of state laws with, 123, 124 
Interpretation of Indian laws, 125, 126, 128 
Of New York Indians, 421:ff 
Of Oklahoma tribes, 426ff 

Termination, 429 
Of Pueblos, 393ff 
Powers and authority of officers, 127ff 
Review of tribal ordinances, 130, 267 
Treaty provisions re, 46, 51, 59, 127 
Under the Wheeler-Howard Act, 85ff, 126, 130 

TRIBES, INDIAN 
Alaskan Natives as, 414 
As a federal instrumentality, 275ff 
As a "governmental entity," 248 
As parties litigant in federal courts, 371 
As wards (see GUARDIAN, WARDS, WARDSHIP) 
Capacity to sue (see SUITS) 
Citizenship (see CITIZENSHIP) 
Contractual capacity (see CONTRACTS) 
Corporate capacity, 238, 277ff 
Defined, 268ff 
Existence of, 268ff 
Fishing rights (see FISHING) 
Hunting rights (see HUNTING) 
International status, 39ff 
Judicial power, 145:ff 
Jurisdiction over non-Indians (see CRIMINAL JURISDIC-

TION) 
Liability of, for acts of members, 276ff 
New York Indians, 416 
Oklahoma, 425 
Political status, 122ff, 155, 273ff 
Powers over Indian Affairs (see also TRIBAL POWER 

OVER INDIAN AFFAIRS) 
To convey tribal land, 320 
To declare war, 34, 39, 274 
To exclude trespassers, 143 · 
To remove non-members, 143 

Property of, (see PROPERTY, TRIBAL) 
Pueblos, 383 
Removal westward of, 53ff 
Self-government of, (see TRIBAL SELF-GOVERNMENT) 
Status as a nation, 16, 17, 34, 40, 55, 59, 155, 169:ff, 270, 

277 
Statutory tribal powers, 149 
Termination ·of tribal existence, 43, 46, 64, 156, 272ft:, 429 · 
Treaty-making capacity, 18, 34, 40, 59, 172, 274 
United States as guardian (see GUARDIAN, 'VARDS) 

TRUST PATENT. See also ALLOTMENTS, GENERAL Air 
LOTMENT ACT. 

Allotments under, as Indian country, 358 
As a restriction on alienation of allotments, 109, 234 
Cancellation, 81, 219:ff, 23Bff 

TUSCARORA NATION. See NEW YORK INDIANS. 
UNITED STATES 

As intervener, 371 
As party defendant, 370 
Dependence of Indians on, 17, 34, 40, 169ff, 284 
Representation of, in legal matters, 252ff, 367ff 
Statutes authorizing suits by Indian tribes against, 96, 283 

UNITFJD ST ATFJS v. KAGAMA 
XI, 90, 94, 116ff, 170ff, 353n, 363n 

UNITFJD STATFJS v. SANDOVAL 
7, 92n, 94n, 12ln, 269, 388n, 389ff 

WAR 
Power of Congress, 93 
Power of Indian tribes to make, 274ff 
Treaty provisions re, 39, 51 

WAR DEPARTMENT 
Administration of Indian affairs by, 10ff, 68, 76, 93, 243 

WARDS. See also GUARDIAN. 
As beneficiaries of a trust, 172 . 
As domestic dependent nations, 170, 284 
As noncitizens, 172 
As sub~ect to achninistrative power, 171 
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Congressional power l'e, 
As individuals, 97, 171 
As tribes, 116, 170ff 

Congressional power to determine extent of emancipation, 
97, 98 

Defined, 169if 
Effect of fee patent on, 172 
Federal court jurisdiction over, 171, 360 
Indians as, of United States, IX, 17ff, · 97, 99, 116, 169:ff, 

360 
Pueblos as, of United States, 396ff 

WARDSHIP 
Various meanings of, 169ff 

WATER RIGHTS 
Diverting water outside reservation, 317 
Federal power over, 316ff 
In navigable waters, 318 
Individual, 220, 319 
State power over, 220, 316, 318 
Tribal, 220, 316ff, 318ff 

Extent of reserved, 220, 316ff 
WHEELER-HOWARD ACT. See also ALLOTMENTS, LOANS 

(IPEDERAL), TRIBAL FUNDS, TRIBAL LANDS, TRIBAL 
POWER OVER INDIAN AFFAIRS. 

Acquisition of lands for Indians, 84, 103ff, 109 
Adoption of tribal constitutions under, IX, 129ff, 330 
Adoption of tribal penal codes, 149 
Employment of Indians in Indian Service, 85, 160 
Employment of legal counsel, 130, 281ff 
Exchange of allotments under, 187, 224, 303 

Leases of tribal land, 329ff 
Loans for education, 85 ' 
Loans to Indian corporations, 84, 246 
Papago Reservation, 319 
Power of tribes to veto disposition of tribal funds, 105ff, 

130 
· Prohibiting allotments, 84 

Purpose of, V, 84, 217 
Recognition of tribal self-government, 85, 126, 176 
Restoring surplus lands to tribal ownership, 84, 103ff, 184, 

217 
Testamentary disposition of restricted land, 84, 232ff 
TJ.:ibal corporations, 85, 165, 204, 257, 276, 278ff, 329ff 

'WILD LIFE RESOURCES 
Governmental agencies protecting, on Indian land, 32 
Protection of, in Alaska, 408ff 

WILLS 
Bequests of personalty, 203 
Of Five Civilized Tribes, 445 
Of Osage Tribe, 454 
Probate of, 29, 141, 445 
Testamentary disposition of aUotted land, 81, 111, 118, 

231 
WINTERS v. UNITED STATES 

37n, 220n, 316ff 
WORCESTER v. GEORGIA 

X, 37n, 38n, 40n, 47n, 48n, 49, 50, 55, 90n, 116ff, 122ft', 267n, 
292ff, 304ff, 348, 35·2n 

WORSHIP 
Right to ;freedom of, 124, 174-176, 394 
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